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Sitba Bai v. Radba Bai 189 

Sivauarasa Reddi v. Doraisami Reddi 1034 

Sivamipandia Thcvac v. Zamindar of 

Urkad 990 

Sivaramalinga Diksbitar v. Sabbaratna 

Diksbitar 233 

'Sivasubtamania ^ludaliar v. Laksbraanaier 91 

Somadu v. Venkata Ramaya Appa Row 927 

Somayya V. M. Annapurnamina 93(1) 

Somu Pathar v. Rangasawmi Reddiar 198 (2) 

'Sourl Xaicker v. U. G. Orr 1145 

Sreenivasa Cbariar v. Kuinara Tbatha* 

chariar 516 

Srecram Narasiah v. Venkataramiab 779 (1) 

Srinivasa Raghava Iyengar v. Renga- 

nath.a Iyengar 52S 

Srinivasa Sesbac'harlu V. Sesbumma 023 

Subbalaksbmi Ammal v. Ramaliuga 

Cbetty 709 

‘Subbamma v. Narayya FB 11C4 

Subba Ruo v. Parasurama Pattar 911 

Subbi Rao V. Swaniia Pillai 012 

Subbiirayn Gouiulin v. Miithayaminal 937 

Subburayiv Pilhi v Siihanatba Panda- 

ram ' 813 

Subbaravnlu Kayudu v. Sundararaja 

Kavnein 938 

% 

Subba Reddi v. Venkatasesbiah 1194 

Subbaroya Cbetti v. Subramania Iyer 575 

Subbu Reddi v. Pounambala Reddi 498 

Subramania Ayyar v. A«san Koya 009 

Subramania Iyer v. Kalyanasundaram 
Iyer 374 

Subramania Iyer v. Mutbu Vaithilinga 
Mudaliar 07 (1) 

Subramania Pillai v. Krisbnaswami 
Scraayajiar 159 

Subraya Bbatta v. Srinivasa Sbaubbaga 390 

•Sukkulal Sowcar v. Tirumala Row Sahib 200 

Sultan Moideon v. Secy, of Slate 545 

Sundaram Ayyar v. Emperor 583 (1) 

Snnkara Ratha Doss V. Epari Kopils 373 

Suranna v. Venkata Suryanarayaoa 
Jagapathiraju 733 

Suryanarayana v. Rajagopah Rao 598 

Suryaoaravaua v. Ramadoss 1077 

Swaminatha Aiyar v. Govindasami 
Padayaebi FB 1059 

Tantravahi Bapiraju, Iji re 274 (2) 

Tayaramma V. Sivayya FB 854 

Tbangathamma v Arunachallam Cbettiar 831 
*Tbangi Sheltithi v. Duja Sbelli 929 

Tliankammal Vayamkar Amma v. 

Kunhamma 370 

Tbatha Pillai v. Emperor 1139 

’Tbattanlavita v. Puthahtbu Kandi 
Kombi Aliassan FB 269 

Tbiagaraja Aiyar v. Ramaswami Aiyar 943 (2) 
‘Thimma Reddi v. Subba Reddiar 123 

Tbiravivam Pillai v. Laksbraan.a Pillai 047 
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^Tbirumalrajii v, limperor 8 S 5 

*Ukan(1an Nayar v. Saukaravarma Raja 77t> 
*Uma Vcnkataratnam Co. v. Metbewah 
Adrttnji UsniRQ (fe Co. Gfi 

Vaithccswara Iyer v. Srinivasa Ragava 
Iyengar FB 524 

^ aithilinga Mudaliar v, Sriranfa* 
thanni 275 ( 1 ) 

V Ritmnatha rillai V. Kuppa Tbevar FB llfiCi 
^ alliaramai Nndathi v. Aseervada Nadar 111 

^^Yar.adarajula Naidu,-I h re DGS 

•'Varnmma v. Gopakdasavya FB Oil 

Vasndeva Hamath v. JjakshminarayaQa 
Rao 1 G 7 

\asadevau Moosad Karnavan v. Ittirari* 
chan Nair FB 117.3 

Vedavyasa Ayyar v. Madura Hindu Sabha 
Nidhi Co. Ltd. 100 ( 2 ) 

^Veiiramma v. Subba Rao 112 

Veeranna v. Veerabhadraswami FB 1140 
Veerappa Chetty v. Yellayan Ambalam 179 
^YeeraraghavaAiyangar v. Souri Aiyangar 951 
Venkanua V. Sreenivasa Deekshatulu llT.'i 
Venkatachellam Chetty v. Ayvamperumal 
Tevan * 

Venkatachallam Pillai v. Krishn.iswami 

Venkatacballapalhi Aiyar v. TbavaU 
Sfitv&i 

Venkataebariat v. Narasimba Ayyan- ” 

V t . *^86 

Venkatacbariar v. Pouappa Ayyangat 1020 
Venkatachariar ?. Rangaswacni Ayyan- 

26G 

• yya Garu v. Neelakanta 

®‘r]ee jQ,. 

Venkatakrishnama Charlu v. Atunacha- 
^ lam Pillay 220 

‘Venkata Lakahral Narasamraa v. Secy. 

of State FB 9G5 

Venkata Lakshmi Narayan Raw v. 
AllaiDaneni Veukayya (33 


\cnkala Niir.»_\iuia I'lllni v. I'oniui;vv.uni 


... llf.i 

\ciikita!\it.liiraju H im v.VcJ.aii Su- 
bltadrayyinnnia 7 ]S 

‘ViMlkat.a ivnimal Rnjii v. .Suhl'.inu ,1 
Pillai _ ■ 1117 

^ onkalappier Y. Riinas.\atni Aivar pin 

Venkatarama Aiviir v. M. Wnk.i'ar.uii.i 
_ Aiyar ,7(1 

Veukatarama C'bptty, hi jv is? 

VenkiitnramaHii .\ivar v. limpcror K'Ol 

Voukataraiuan.ainurllii v. Smularr 

Rami.ah s'>.i 

Vonkatarama sivau v. Secy, nf Sf.alc 1C' 

Yenkataramayya V nambraliinain sn 

Venkataraiiiier v. Gopnlaii 
\enkataratbnam v. Desikachari G'ii 

“Vonkatarathnam v. Ranganava- 
kamma FB Ti'S 

Venkata Reddi v. Kuppa Ueddi 'JHS 

Venkatasawmi Naik v. Sivami >rnd:ili I'Ji 

V'enkata Subba Row v. Yoiiunanur 
VenkaUramayya 215 

Yenkata^ubbiab v. Venkata Sesbaiya 7.02 

Venkata Yaradaraja Sobanadhri Row v. 

Venkata Snbbaravndu 052 

Venkatrayudu v. Bikiana Snbbanr.luUi llA 

Vcnkitaeaini Naickee v. >fiitl)(i>an)i 
Pillai 1102 


Vikram.a Doo Oarii v. Laksbmi Nara¬ 
simba 103S 

Vioayaqa Mudaliar v. Pavlhasaratbi 
Ayyangar 10C7 

Virupaksbi Gowd v. Biudappa Sl l 

Yiswanatba Sastrigal v. Valambal 
Ammal 1193(2) 

Vytbinatbien v. I'adsnanabba I’attar 1070 

Yegnarama Diksbadar v. G;)pala Pattar T'll 

Yesnvadiyan, M. S. v. P. S. A. Subba 
Naicker 132 



Abience of Star denotes Cases of Provincial or Small Importance. 

* Jndtcaifi Cases of Great Importance, 

^ Indicate Cases of Very Great Importance^ 


AcquUicence 

Essentials of—Acquiescence should 
occur in party who knows that his right 
is being infringed (FB) 1083rf 


Administration 

■“•Suifc^ for Court can make def( 
dant-plaintiff—lt is not necessary 
oondition precedent to apply 0. 1 R 
to find ^ expressly that there wag be 
fide mistake in array of parties—Ci 
P. C. (1903). 0.1. R. 10 

Adminiitrator 

“—Administrator de son tort is not 1 
ole to account 


Advene Ponession 

Tenancy-in-common—PosECssion is 
not adverse in absence of evidence of 
ouster 

Limitation Act (1903), Art. 144— 
Receiver cannot claim to be in adverse 
enjoyment of properties put in his pos¬ 
session by Court as against parties to 
suit Sa 

Appeal 

Forum—Decisions by Revenue Ofil- 
cars refusing commutation to tenants not 
registered as pattadars—Appeal lies to 
Collector and not to District Judge 990/ 
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Arbitration 

-Award—Hypothecation bond allot¬ 
ted by oval award is enforceable with¬ 
out any instrument — Oral award is 
Irlnding and enforceable as oral partition 
—Transfer of Property Act does not apply 
to transfer by oral award—No writing 
and registration is required—Transfer of 
Property Act—Registration Act lll3rt 
-Award—Award though oral is en¬ 
forceable as judgment — Per Seshagiri 
Aiyar, JNapier, J., differing 11136 

-Civil P. C. {190S). 0. 32, E. 11- 

Principles of 0. 32 apply to reference to 
arbitration 1029a 

-Validity—Absence of some arbitra¬ 
tors at meetings—Award is invalid 877a 
-—Validity — Award signed by some 
only of several arbitrators—Award is 
illegal - Civil P. C. (1908), Sch. 2. 
para. 14 B77c 

-Settlement of dispute—Person act¬ 
ing as mediator — Record of settle- 
ment agreed upon by parties is not 
award—Record binds only parties sign¬ 
ing it 374a 

Arms Act (9 of 1878) 

- S. 25-Ciiminal P. C. (1893), S. 190 

(1), (a), (G) and (/)—Information given to 
District Magistrate of person being in 
possession of fire-arms without licence— 
Issue of search warrant is judicial act— 
Information found to bo false—Sanction 
for prosecution granted—Order is appeal- 
able to Sessions Judge 620 

Bengal Tenancy Act (8 of 1885) 

- S. 65—Madras Estates Land Act 

(1908), Ss. 5. 77. 125 and 132-Rent de¬ 
cree by Revenue Court—Execution sale 
passes title free of incumbraiices except 
those speci6ed in S. 125—Charge for 
arrears of rent is not charge within 

meaning of S. 65 733 

Bill of Lading 

-Bill of lading is evidence of con¬ 
tract of alfreightment, not contract it¬ 
self . , 93ic 

Carriers Act (3 of 1865) 

-Scope—Provisions—Carriers Act (3 

of 1865) and Railways Act are not in 
pari matoria with English Carriers Act, 
1830 ^ im 

Caste Disabilities Removal Act (21 of 1850) 

—Hindu Law —Soccessioc—Widow 
becoming Mahomedan and marrying Ma- 
momedan forfeits by remarriage her in¬ 
terest in her first husband’s estate (Per 
Wallis, C.J. and Oldfield,!.; Sesha. 
giri Aiyar, J., contra) (FB) 854 


Civil Procedure Code (14 of 1882) 

-.2. 257-A—Terms of section are in¬ 
operative 1117c 

- S. 4G2-(5 of 1908), 0. 32, R. 7— 

Endorsement of Court on petition of 

compromise is sufficient 305a 

-,5 of 1908) 

- Ss. 2, 47 and 96—Mortgage decree 

—Dismissal of application for final dec¬ 
ree for sale is decree—Order is not under 
S. 47, but is appealable under S. 96 709a 

- S. 2—Legal representative—Decree 

against person in possession of estate of 
deceased — Plxecution proceedings bind 
real heir 115 

- S. 2 (2)—Order striking out defen¬ 
dant and dismissing suit as against him 
is "decree" 

- S 2 (11)—Legal representative need 

not necessarily be beneficial owner of 
estate 

- S. 9—Suit for right to office with 

emoluments attached lies when existence 
is proved—Essential of office is existence 
of duty—Voluntary service does not con¬ 
stitute office 

- S, 11—Decision binds as res judi¬ 
cata whether right to appeal existed or 
not—No res judicata where decision was 
not necessary—Unnecessary finding em¬ 
bodied in decree operates as res judicata 
—Judgment based on what findings 
doubtful—All findings are binding—Un¬ 
necessary issue decided—Decree in favour 
of party—Still finding is binding—Party 
adversely affected should apply that 
finding be recorded in decree 10976 

-S. 11—Dismissal of suit by imme¬ 
diate reversioner or claim barred by time 
affects other reversioners in suit for de¬ 
claration of invalidity of widow’s aliena- 
tion—38 il/ad. 406 applies to suit for 
possession and not for declaration of in¬ 
validity of alienation—Hindu Re¬ 
versioner (f^R) 

-S. 11 —Applicability-Decreeagainst 

Hindu father will not operate as res 
judicata in suit by sons to set aside ^ale 

in respect of their shares 

-S. 11 and 0. 2. R. 2—Suit for 

possession as landlord does not bar like 
suit as reversionery heir as titles are 

different and causes of action also differ. 

743 

- S. 11 and Sell. 2, Paras. 20 and 21 

—Decree embodying terms of award 
settling scheme of management for pri¬ 
vate endowment cannot be altered or 
varied by consent but only by suit ' 



Subject Index. 1919 Maduas 


11 


Civil P. C. 

Decree would act as res judicata against 
parties 731 

S. 11— Implied adjudication may 
operate as res judicata 597fi 

S. 11— Co-defendant— Ahsenco of 
conflict of interest inter se—Decidon is 
not res judicata 5976 

-S. 11— Erroneous decision as to 

rights of parties is as much res judicata 
as just decree 359a 

S. 11—Co-defondants— Rights and 
obligations inter so must he defined 3596 
S. 11—Opposite decision of similar 
questions in other litigation does not make 
decision of certain questions less res judi¬ 
cata 230.1 

- S, 11—Competency of Court is to be 

seen at time when first suit was insti¬ 
tuted—Subsequent deprivation of juris¬ 
diction to try subsequent suit does not 
affect 2366 

^ S. 11—Decree passed in favour even 
in spite of decision on question being 
against—No res judicata 212a 

S. 11—Finding on matter not neces¬ 
sary for disposal of suit and not basis of 
decree Matter is not substantially in 
issue 2126 

S. 11—Decree in spite of finding 
against party—Finding is not res judi¬ 
cata ^ 212c 

S. 11—Decision must be necessary 

md 

S* 11 Co defendants—Thoro jnust 
be active controversy inter se 2l2e 
~ Failure to plead saving of 

limitation does not bar pleading in suh. 
quent execution application 1976 

Ss. 11 and 47—Form 7, App. D— 
Mortgage decree in favour of mortgagee 
Prior and puisne mortgages—Direction 
to puisne mortgagee to share in surplus 
sale proceeds Private sale and satisfac¬ 
tion of decree—Suit by puisne mortgagee 
to enforce his mortgage is not barred 

, 100 ( 2 ) 
Ss.^ 11 and 47—Suit by first mort¬ 
gagee impleading puisne mortgagee— 
Decree for sale and for payment of sur¬ 
plus proceeds to persons entitled—Puisne 
mortgagee s right to sue on his mortgage 

of Property Act 
(1882), Ss. 86. 88 and 89 63 

~S. 11, Expl, 6—Suit for partition 
and for setting aside alienation—Coheir 
made pro forma defendant along with 

alienee—Dismissal of suit on gronnd of 

limitation—In appeal decree for plaintiffs’ 


Civil P. C. 

sliare Dciith of coheir dofomhint pond- 
ing apjipa! — Lo^'a! vcpicscntatives not 
im[iloiidod—No monioianduin of olijou- 
tions Assigtiiiiont by h.'irjj of rohoir of 
liis share h'l'esli suit hv a<sigiiiJLS for 
assignor’s sharo -l-irsl, I’.oiurs'docioo in 
I'lior suit hold (lid,n(»t oporato as ros judi¬ 
cata as decision was rovorsed on itiipoal 
—Failure by coheir to file momo of ob¬ 
jections did not alVoct i]uestioii—Ai-poal 
Court s finding so far as decision in plain¬ 
tiffs’ favour was res jndi(;a[.a 

N. 11 — Doctnno of los judicala ap 
plies equally to second appeal 176 

—‘S. 11—Arbitrators appninled to effect 
partition—Suit by one party to complete 
arbitration proceedings dismissed for de¬ 
fault—Fresh suit for recovery of specific 
property allotted by award is not baned 

8e 

-14—Suit on foreign judgment— 

Conditions giving jurisdiction to Court 
present—Onus of proving want of juri?- 
dictioD is on defendant 446n 

- S. 14—Parties not present—Pre¬ 
sumption is that they submitted to jndg. 
ment 4466 

- Ss. 19. 20 and 21-floods ordered 

from Kumbikonam to bo supplied at 
Sagaram in Mysore—Goods not ordered 
sent with goods ordered—Wliole parcel 
retnrned—Suit for price of goods ordered 
and damages caused by negligence in re¬ 
sending goods cot ordered—Suit for price 
for goods ordered lay in Kumbakonam 
but not for di-nije? as it was caused in 
Mysore—S. 21 does nob help to a'^sumo 
jurisdiction for cause of action arising 
out of British India 1043 

—.9. 20— Cause of action” means 
whole bundle of material facts necessary 
for plaintiff to allege and prove 883a 

- S. 20—Carriage by sea—Short deli. 

very—Excess freight illegally collected— 
Suit for return—Claim for general aver¬ 
age contribution—Suit brought in Court 
where excess freight was collected—That 
Court held to have jurisdiction 8836 

-S. 20—Limitation Act (1908), Ss. 4 

and 14—Expiry of limitation on holiday 
Plaint presented in wrong Court on 
succeeding day is barred 845 

S. 21—Objection not raised in trial 
Court—Appellate Court cannot record 
finding as to jurisdiction 1063 

Ss. 21, 19 and 20-Goods ordered 
from Kumbakonam to be supplied at 
Sagaram in Mysore—Goo1« not orderei 
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Civil p, c. 

>co.t with yoo.U oi'ijerol-Wiiole paicel 
lutiinieh Suit for price of gooils orilered 
ami iJamiiges causeu hy uegiigeuce in re- 
goods not ordered—Suit for price 
tor goods ordered lay in Kiinil>akonam, 
t)iit not for damages as it was caused in 
Mysore S. 21 does not hol[) to a^^siinie 
jurisdiction for cause of action arising 
out of British India 1043 

21 —Party residing outside, but 
raising no oiijection—lix jnirte decree 
cannot be set asiilo on that ground if 
sutnmotjs is served and no objection raised 

242 

~S. 3o (2) Remand l)y apjiellate 
Court directing costs to aliido and follow 
result Suit withdrawn—Tiial Court has 
no discretion to refuse costs, but effect 
should he given to consequences of with¬ 
drawal Event includes consequences 

under Civil r. C. (lUOti). 0. 23 795 

Ss. 36 and 0. 21. Rr. 53 f:>) and 93 
—Decree for maintenance charged on 
immovable propert\ Sale of property 
charged in execution — Sale set aside— 
Order in favour of luircliaser for repay, 
meat of purchase money can be enforced 
by attaching maintenance decree and exe¬ 
cuting it under 0. 21, R. 53 {3) 894 

Ss. 37 and 38 — Mortgage decree 
passed by Court having no territorial 
jurisdiction over hypotheca—Application 
for execution cannot be presented to 
Court having jurisdiction without traus- 
fer of decree from Court which passed R* 

192a 

■— -~Ss. 38 a«d 39—Transfer cannot be 
made to validate invalid application 1925 

- Ss. 42 and 108—Small Cause Court 

decree transferred to Court of regular 
jurisdiction—Order in such execution is 
appealable, but no second appeal will lie 

264 

S. 47 and 0. 21, R. 2 —Agreement 
to give time not certified—No damages 
for breach can be claimed— No suit lies 

1128 

S. 47 and 0. 21,R. 32—Compromise 
decree—No damages for failure to satisfy 
compromise decree can he claimed 

107l(l)a 

Ss. .47 a7id 151—Execution of de. 
crees—Dispute between auction.purcha- 
sers under different decrees—Application 
by purchaser of fractioual share to re. 
strain purchaser of whole property from 
taking possession is not one under S. 47 
—Inherent powers under S. 151 cannot 


Civil p. c. 

be exercised—Remedy is to bring suit for 
partition—Practice—Revision 949 
—8'. 47 and 0. 21. Rr. 2 and 53 (6)- 
Adjustment after attachment does not 
bind attaching.creditor whether or not 
notice of attachment is given to judg¬ 
ment-debtor — Application by decree- 
holder to record adjustment—Attaching 
creditor can ask to be brought on record 
—Order on application is appealable 
under S. 47 840a 

- S. 47 —Malabar Compensation for 

Tenants Improvements Act (1900), S. 6 (3) 
—Tenant making improvements after 
decree—Application for enhancement of 
compensation — Application is not for 
final decree—Order for re-valuation can 
only be passed by executing Court and 
order on it is appealable 835c 

-Ss. 47, 96 and 2—Mortgage decree 

— Dismissal of application for finaldecree 
for sale is decree—Order is not under 
S. 47, but is appealable under S. 96 70ya 

- S. 47 and 0. 91, R. 103—Eight of 

suit under R. 103 is not restricted by 
S. 47 554 

- S. 47—Auction-purchaser in money 

decree is representative of judgment- 
debtor 358a 

- Ss. 47 and 11, Forml.App.D— 

Mortgage decree in favour of mortgagee— 
Prior and puisne mortgages—Direction 
to puisne mortgagee to share in surplus 
sale proceeds—Private sale and satisfac¬ 
tion of decree—Suit by puisne mortgagee 
to enforce his mortgage is not barred 

100 ( 2 ) 

- Ss. 47 and 11—Suit by first mort¬ 
gagee impleading puisne mortgagee — 
Decree for sale and for payment of sur- 
plus proceeds to persons entitled—Puisne 
mortgagee’s right to sue on his mortgage 
is not barred 63 

— S. 48 (2) —Use of fraud or force to 

extend time need not be of within three 
years 197a 

- S. 49—S. 49 deals only with equi- 

ties in course of execution 4245 

- Ss. 58 and 145—Security bond ia 

favour of decree-boider for release of 
debtor from jail—Release ordered under 
S. 58—Bond must be deemed to be on 
record and is enforceable in execution 

52T 

- — S. 64 and 0. 21. R. 53—Words 
“either through Court or otherwise” in. 
0. 21, R. 53 refer to “payment or ad¬ 
justment” and not to “notice” preceding 
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.'ivil P. C. 

it—Attaolument of ilecree is coinplote 
without uotioo to iiul^ment-Hobtor and 
holder of decroo has no right to deal 
with it after atbaohnieut HiOb 

-S’. 6 i—S. G4 does uot avoid award 

—Prior abtachmeut of properties alio- 
oated by award to persons other than 
judgment.debtors does not avoid award 
Purohase subsequont to decree on 
award in subject to that decree 798(1) 
‘ S, G4 and 0, 21, E. 54—Attaohniont 
is effected when judgment debtor prohi- 
bited from making alienation has 
opportunity of knowing that he is so 
prohibited 594 a 

S. 64—Bona fides are immaterial 

5946 

S. 66 — Subsequent agreement by 
auction.purchaser to convey property is 
valid Suit for speoiGo performance is 
not barred—Mere mention in plaint that 
auction purchase was benami does not 
bring it within S 66 (FB) 94 

^ S. 66 (l)—Suit against certified 
purchaser by person alleging that pur¬ 
chase was for bis benefit when maintain¬ 
able stated 942 

S. 73—Payment of assets and ap¬ 
plication for rateable distribution on 
same day—There is no presumption as 
to priority 758(l)a 

S. 73 — “Same jadgment-debtor" 
illustrated 758(1)6 

S. 73—“Assets held by Court”— 
Money paid under 0. -A, R. bo is asset 

647a 

S. 73, 0. 21 and R. 83—Money paid 
into Court by virtue of permission should 
be rateably distributed among all attach- 
ing decree-holders 6476 

S. 73 Scope—S. 73 covers cases 
where money is in the hands of Court 
however realized 647c 

73 Specific fund belonging to 
jiidgmeot-debtor attached— Application 
by decree-holder for payment out of tlie 
money Conrt cannot suspend payment 
for effecting rateable distribution in res- 
pect of claims not matured into decrees 

66 a 

‘5* 73. 0, 21 and R. 52—Fund at¬ 
tached under 0. 21. R. 62 requires no 
further realization—No creditors apply¬ 
ing under S. 73—Payment to attaching 
creditor can be made' 66 c 

S. 73 "Diligent decree-holder in¬ 
voking aid of Court should not be kept out 
of right because others are not equally 


Civil P. c 

diligimt —Onlv rtKl i n-t i,>n i'-j ral il i<- 
trihiitioii uinior S. 7:; t;*;,/ 

—.Sx. /.{ ,iii l ll-f ■ IIxi’fiili(Ui (.'f 

.'5ii9|ierisi«'ii «if ii.uMicnti-; iin':^iil;ii iM' 
ill exercise of jui'i-i'liciKin Cit’c 

-ii. 92 and t). 1, i;. '' S.lu nf 

iimnagemcnt cun lo (‘Ininn-l in .oi r- 
soiitativo Ciipiicitv — Suit hnw fi ini'il il¬ 
lustrated 111;;- 

iS. 92—Schcnio inrespiTt of ciiouUiy 

— [nterested ' meaning expluitiol 9!3.f 

- S. 92—Suit undtM—Coiiit ^houM 

not sanction couii'ioniiso givit'g trust 
property to ii.arty fi’i''/' 

— S. 92—Sclionie suit“Cliai'it!il)ln he 
quest by testator—Object nicntioneil not 
exhausting corpus of fund —GetiOral in¬ 
tention to devote whole fund to charitv 
found— Court can apply docirino of 
cypres and carry cut testator's intention 
—Cypres 

8 . 92—Under S. 92 C'ourt can sanc¬ 
tion scheme on cypres application 659// 

S. 92—Scheme — Association of 
strangers with trustee likely to lead to 
friction should be avoided 575(: 

- S. 92—Suit to remove tiustce (-r to 

frame scheme is maintainable 515''? 

- S. 92 and 0. 1, R. 1—Seberno suit 

—Persons claiming as trustees should he 
impleaded 439 

S. 92—(Per Oldfield and CouUs- 
Trotter,//.) Definition of “interest” in 
S. 15, Religious Endowments Act, sliould 
not be imported in S. 92 —Right to wor¬ 
ship in tenipic is not such interest as 
will give worshippeis liglit to sue under 

S. 92—Religious Endowments Act (l863)' 
Ss 14 and 15 [Abdur Rahim, J dis¬ 
senting.) 384 

—'S. 92—Suit for declaration of in¬ 
validity of appointment of a trustee by 
temple committee and for injunction for 
restraining him from acting is one 
under S. 92—Sanction is essential—It is 
one for direction for administraticn of 
public trust and falls under Cl (1) (h)— 
It does not fall under Religious Endow, 
ments Act (20 of 1863), S, 14 159a 

.S, 92— Appointment of trustee by 
temple committee if not in good faith 
can be questioned in suit 1596 

- Ss. 95 and 104 ([/)—Order by Small 

Cause Court—No appeal 23a 

<S. 95—Order refusing compensationc 
is appealable 20 (l)a: 
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- S. 95 and 0. 33, B. 5 (3)—S. 95 

does not exclude attachments under 
O. 38, R, 5 (3} 20 {1)6 

- Ss. 96, 2, and 47—Mortgage decree 

—Dismissal of application for final de- 
cree for sale is decree—Order is not un¬ 
der S. 47 but is appealable under S. 96 

709fl. 


--S. 97— Preliminary decree revised 

or modified auhstantially in appeal— 
Final decree passed before result of ap. 
peal is inoperative 870 

*-S. 97 —Appeal against preliminary 

decree can be proceeded with even after 
final decree specially if latter is in con. 
formity with preliminary decree 91 

- S. 98—S. 98 applies to appeal under 

Land Acquisition Act (1894) FB 6266 
- S. 98 —Principles governing ques¬ 
tion as to right of Letters Patent appeal 
or Privy Council appeal has no applica- 
tion to S. 98 FB 626c 

-S. 98— Land acquisitions appeal— 

Judges composing Bench differing as to 
amount of additional compensation— 
Procedure prescribed in S. 98 should bo 
followed FB 629d 

- S. 100 and 0. 41. R. 27— Per Wal. 

/t-5, C. J. and At/ling, /. — Order rejecting 
application to allow new evidence dis¬ 
covered after decree cannot be interfered 
with in second appeal (Sadasiva Aii/or, 
/.dissenting) FB 1166 

- S. 100—High Court should not io- 

terforc with discretion exercised by Re, 
venue Courts in cases relating to commu. 
tation of rent except on very clear 
grounds 

- S. 100—Ecclesiastical law—Church 

while adopting main doctrines of Catho¬ 
licism, framing some different rules — 


Those rules must be proved as custom— 
Questions of custom being of fact no 
second appeal lies 823/ 

S. lOO and 0. 41, R. 2—Decision of 
l)oint not raised iu memorandum of ap. 
peal is not invalid on ground of defect of 
procedure within S. 100 130/ 

-Ss. 104 ig) and 95—Order by Small 

Cause Court—No appeal 23a 


*- Ss. 108 and 42 — Small Cause 

Court decree transferred to Court of re. 
gular jurisdiction—Order in such execu- 
tion is appealable but no second appeal 
will lie 204 

-S. 109—Remand for retrial on merits 

—There is no final judgment 893a 
-S. 109 — Every issue found by 
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appellate Court—Remand to give conse¬ 
quential relief—Judgment is final 8936 
^ S. 109—Judgment on merit on one 
issue and remand on other issues—Judg¬ 
ment is not final 893c 

S. llO and 0, 45, R. 4—Suit by re¬ 
versioners in respect of separate proper¬ 
ties against different alienees decreed— 
Separate appeals by defendants — Single 
decree in all appeals-Leave to appeal to 
Privy Council separately—Leave can be 
granted only in cases in which subject- 
matter would beover Es. 10,000 275 (l) 

S. 115 and 0. 23, R. 1— Discretion 
is judicial— Wrong exercise constitutes 
irregularity within S. 115 1071 (2)o 

S. 115—Error in interpreting sec¬ 
tion is not failure of jurisdiction 8696 

S. 115—Error of law or fact— Re¬ 
vision is still incompetent 796a 

S. 122—Refusal of Court to help re¬ 
ceiver to discharge his duties is refusal 
to exercise jurisdiction 714 

- S. 115—Madras Estates Land Act 

(l908), S. 192, vested the High Court 
with power of revision under S. 115 672a 
S. 115—Exercise of power of revi¬ 
sion is discretionary 6726 

-S. 115— Proceedings under Land 

Acquisition Act are judicial — Collector 
refusing to make reference— High Court 
can revise order—Government of India 
Act (1915), S. 107 083 (2)6 

— S. 115—Interlocutory orders passed 
hy Revenue Courts — Final decree non- 
appealable-Revision lies to High Court 
not to Board of Revenue—S. 115 applies 
to revenue proceedings under Madras 
Estates Land Act 510a 

S. 115 and 0. 21, R. 2—Person pos- 
sessing right to property can apply fco 
enter satisfaction of decree affecting pro- 
perty — Order disallowing petition is 
revisable under S. 115 358 j 


— S. 115- Scope — Injustice done in 
exercise of jurisdiction — High Court 
should interfere 198(2)c 

- S. 115 — Presidency Small Cause 

Courts Act (1882), S. 41 — Suit to eject 
from portion of house—Rent of portion 
being less than Rs. 1.000, suit is cogniz- 
able by Small Cause Court—Decision of 
question of title for exercise of jurisdio- 
tion—Revision is incompetent 187 

S. 115—Wrong decision on question 
of law is no ground to interfere 183(2)c 
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-Ss. 115 and 73—Exooutioa of decreo 

—Susponsioo of payment is irrej^ularity 
in exeroise of jurisdiction (iGe 

—“S, 116—No interference ordinarily 
where decision of lower Court is correct 

236 

—Ss 115 dn<i 151—Dismissal of appeal 
without notice to appellantisirregnlarity 
— High Court can exercise inherent 
powers and also powers of revision 11 

-S. 141—Religious Endowments Act 

(20 of 1863), S. 10 — Order under Act 
cannot be reviewed either under S. 10 or 
S. 141 214a 

-Ss. 141 aini 151—Power to review 

is not inherent but must be given by 
statute 2446 

-Ss. 144 and 151, nwii 0. 21, R. 90— 

Order refusing to set aside execution sale 
reversed in appeal — Auobion.purchaser 
not party to proceedings — Restitution, 
claim to, is not maintainable 531(1) 

•— S. 145 — S. 145 does not apply to 
surety bonds executed outside Court 813 

-S. 145 andO. 21, R. 43—Per Sada- 

siva Aiyar, J. —Execution proceedings 
against surety under B. 43 is not main, 
tainable—Surety under S 145 alone can 
be proceeded with under R. 43 {Spen¬ 
cer, J., contra) 649 

■-Ss. 145 and 58 — Security bond in 

favour of decree-holder for release of 
debtor from jail—Release ordered under 
S. 68—Bond must be deemeil to ho on 
record and is enforceable in execution 

527 

-S. 146 and 0. 22, R. 10—"Proceed¬ 
ings" and "claiming under” in S. 146 — 
Meaning explained 755(2)6 

““Ss. 151 and 47—Execution of decrees 
— Dispute between auction purchasers 
under different decrees—Application by 
purchaser of fractional share to restrain 
purchaser of whole property from taking 
possession is not one under S. 47 — In¬ 
herent powers under S. 151 cannot be 
exercised—Remedy is to bring suit for 
partition 949 

— Ss. 151 and 144 and 0. 21, R, 90— 
Order refusing to set aside execution sale 
reversed in appeal — Auction-purchaser 
not party to proceedings—Restitution, 
claim to, is not maintainable 68l(l) 
^ Ss. 161 and 141 — Power to review 
is not inherent but must be given by 
statute 2446 

Ss. 151 and 115 — Dismissal of ap¬ 
peal without notice to appellant is irre- 
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Rularity — High Comt cm exoroUo iii- 
horent powers and also powers t)( revi¬ 
sion i 1 

-0.1, Rr.\ and iO—Suit for enforce- 

mont of trust—loindor i)f new tnisteo 
as plaiutilTs after expiry of limilali"ii is 
not within fjiinitatiou .\et (IDOm), S. 22 

so'.id) 

- 0 1. Rr. 1 and 8 (2) and 0. 22, A’. !) 

— Suit bv nearoit reversioner to set 
% 

aside widow's alienation—PlainlilT dying 
—Order declaring aliatoincut of suit with¬ 
out-hearing next snrvivint; reversioner - 
Latter can apply to continue ^uit for 
himself and other reversioners—Applica¬ 
tion by him to set aside abatement may 
be treated as one to continue proceedings 
and is governed by Limitation Act (1908), 
Art. 181 479a 

- 0. 1, A. 1 and S. 22 —Scheme suit— 

Persons claiming as trustees should bo 
impleaded 43 j 

-0. 1, R. 8—Leave to represent com¬ 
munity, some opposing—Order need not 
be restricted to represent persons nob 
opposing 1143a 

- 0. 1, R. 8 — Damages cannot be 

claimed by representatives, but leave to 
include individual damages can bo given 
to representatives 11436 

-0. 1, R. 8 and S. 92—Sebomo of 

management can be claimed in ropreseu- 
tative capacity—Suit how framed illus¬ 
trated 1143c 

- 0. 1, R. 10, Cl. (2)—Rule relates to 

striking out of parties—Party’s name 
struck out and substantial relief ordered 
to be deleted—Adjudication of rights is 
conclusive 871c 

- 0. 1, R. 10—Administration—Suit 

for—Court can make defendant plaintiff 
—It is nob necessary as condition prece¬ 
dent to apply 0. 1, B. 10 to find ex- 
pressly that there was bona fide mistake 
in array of parties 30 (l) 

- 0. 2, R. 2 and S. 11—Suit for pos¬ 
session as landlord does nob bar like suit 
as reversionary heir as titles are different 
and causes of action also differ 743 

— —0. 2, R. 2 and 0. 34, R. 1—Suit for 
redemption of kanom—First suit against 
karnavan personally—Subsequent suit 
against tarwad is barred 653 (2) 

- 0. 2, R. 2—Vendor assigning arrears 

of rent—Suit on assignment—Subsequent 
suit for rent due since purchase is not 
barred 278a 
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- 0 . 2 , H. 2 —Test is whether plaintiff 

was boanfl to sue 273& 

- 0. % R, 2 and 0. 34, B. 14—Ijease 

of mortgaged property to mortgagor — 
Covenant for payment ofspeciiied rent 
and for deli'^ery back on default to 
mortgagee with interest on arrears of 
rent and future rent—Property charged 
with all sums due—Decree for rent— 
Redemption after decree becomes barred 
— Mortgagee cannot claim decretal 
amount for be lias already elected one 
remedy • 59 

-0. 2, R. 2—Suit for declaration and 

injunction restraining disturbance of pos¬ 
session—Dismissal of suit for failure to 
firove possession—Subsequent suit for 
declaration and possession is not barred 

40 ( 1 ) 

-0. G, R. 17—Amendment to enhance 

claim for damages can be allowed if 
made at commencement of trial 1067c 
0. G, R. 17—Suit for possession— 
Prayer for specific performance of con¬ 
tract can be added oven by appellate 
Court 

0. 7, 7*. 4—Suit Ijy reversioner is 
suit by plaintiff in representative cha- 
racier 479c 

0. 7, it'. G—Suit barred liy limita¬ 
tion—Ground saving limitation must be 
specifically slated 332c 

— 0. 7. R. 10 and 0. 23, R. 1—Suit 
grossly undervalued — No withdrawal 
should be allowed but plaint should be 
returned under R. 10 1071 (2)r/ 

0. 7, R. 10—Plaint returned—Filing 
it in Court ordered does not amount to 
acquiescence to bar appeal 1062a 

-0. 7, R. 10 and 0. 41, 7^. 23—Plaint 

returned for presentation to proper 
Court after consideration of evidence— 
Remand by appellate Court for appoint- 
ment of experienced Commissioner to 
re-valuo properties is not competent 561 

-0. 8 , R. 2 and 0. 14, 7^. S-Fresh 

facts not covered by pleadings disclosed 
in evidence—For awarding relief on such 
facts amendment of pleadings and fram¬ 
ing of issues are necessary 47la 

- 0. 8 , 7?r. 3 and 5—Allegations in 

plaint not traversed in written statement 
cannot be denied afterwards 9276 

- 0. 8 , R. 5—Guardian of minor defen¬ 


dant allowing case to proceed ex parte — 
Piaiutiff must prove facts alleged in 
jilaint which were not expressly denied 
in written statement 698a 

^ 8 . R- 5—Admission of execution 

of mortgage in pleadings—Court can still 
frame issue to see whether document is 
validly attested 469c 

0. 9, R. 8 and 0, 47—Dismissal of 
suit for default Application for review 
is maintainable where no petition for 
restoration is filed 844 

0. 9, 7^ 9—Application for probate 
dismissed for default—Application for 
restoration is maintainable—Probate and 
Administration Act (O of 1881), S. 83 

112 

0. 9, R. 13—Mortgage decree — 
Final decree passed ex parte—Applica¬ 
tion to set it aside is maintainable 964 

0. 14, ]i, 1 —Courts are not bound 
to raise issues on questions of fact of 
their own motion—But on such questions 
of law as of jurisdiction or limitation 
Court is bound to frame issues 6986 

0. 14, R. 5 a7id 0. S. R. 2—I'resh 
facts not covered by pleadings disclosed 
in ovidence-For awarding relief such on 
facts iiiHODdment of pleadings and fram¬ 
ing of issues are necessary 471a 

0. 20, R. 1—All arguments must be 
heard 685(? 

0. 20, Rr. 12 and 18—Partition 
suit Preliminary decree omitting direc¬ 
tion for future mesne profits— Such 
directions cannot be given in final decree 
—Partition 993 

— 0 . 20 , i? 12 —Pai'titionsuit—Profits 
prior to plaint and subsequent to it— 
How to be decreed stated—Inquiry or¬ 
dered for later profits w-ithout notice to 
opposite party—High Court can interfere 

868 { 1 > 

0. 21, 72. 1 —Deposit of decree 
amount—Interest ceases from date of 
notice to decree-holder 445 

0. 21, Rr. 1 ( 2 ) and 2 (3)—Limita¬ 
tion Act (l908), Art. 182 (5)—Payment 
out of Court not mentioned—Still exe¬ 
cution application extends period 256- 

— 0. 21, R. 2—Agreement to give time 
not certified—No damages for breach can 
be claimed—No suit lies—Civil P. 0.» 
S. 47 —Contract 1133 
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-0. 21. Br. 2 and 53 (6) and S. -17 - 

Adjastmeut affcei* attachmeut d^as not 
bind attaching creditor whetiier or net 
notice of attachment is given to judg¬ 
ment-debtor Application by dcoroo- 
holder to record adjustment—Attaching 
creditor can ask to bo brought cn record 
^Order on application is appealable 
under S. 47 H40<i 

- 0. 21, R. 2 and 0. 34, R. 2 and 6 - 

Mortage decree for sale—Production of 
oertiheate of payment after preliminary 
decree Defendant can take advantage of 
certificate by reducing amount for wliich 
property is to be sold—Transfer of Pro¬ 
perty Act (1882), S. 89 792 

^ 0- 21, R. 2—Payment out of Court 

uob certified by decree holder—Execu¬ 
tion taken out without giving credit — 
Suit by judgment-debtor for damages is 
governed by Limitation Act (1908). 
Art. 115 and not Art. 120 773 

’ 2 Adjustment uncerti¬ 

fied Assignment of decree —Execution 
and realization of decree amount by as¬ 
signee Suit does not lie against assignee 
tor recovery—He can however sue ori- 
ginal deoree-holder 424 ^^ 

■ 0. 21, B. 2 Person possessing right 

to property can apply to enter satisfac- 
tion of decree affecting property—Order 

is rovisable under 

0ml P. 0.3.115 

0. 21, Rr. 2 and 3—Attichmezit of 
decree held by judgment-debtor—Appli. 
cation for entering of satisfaction of 
aooree attached opposed as collusive by 
attaching creditor—He must prove fraud 

n n, T. 198 (2)a 

y* 21, 2 and 3—Court seised of 

application bo enter up satisfaction-In- 
quiry muat be made-Grant of perrais- 
Sion to withdraw justifies revision 

“ O'21, 72. 2—Certificate of satisfac- 
^n need not be in any particular form 
iiiven mention of payment in execution 
petition 13 sufficient—Absence of formal 
record by Court of such payment 
nob nullify effect of certificate 

? 2—Joint decree-hold) 

being partnera-Oerbifioate by some w 

nob bind obhers-But if certificate 
given for and on behalf of all others ca 
not apply for execution 12 

7 '0. 21, R. 16—Assignmonb of deci 
oy only soma docree-holders—Aasige 
must apply for execution under R. 15 f 


Civil P. C. 

benoii!) of himself anl of her joint docreo 
lioldors and not for his in lividual hentdit 
alone 

* 0 21, li ir.—Roloiiso hysi.mo joint 

decree holders in favour of > uli.v; 
there was already discharge of deoroo 
does not vest title 1 ^;!,/ 

0. 21. R. 32 and S. dV — Compru- 
mise decree—No damages for faituro to 

satisfy corapro.miso docree can he claimed 

1071 (l)a 

0. 21, Rr. 32 and 34—Compromise 
decree—Promiasory notes agreed to ho 
assignel but not assigned—Notes barrol 
—No damages could bo claimed—Remedy 
was under Rr. 32 and 34 1071 (1)// 

- 0. 21. Rr. 43, 51 and 55—Order 

against iaJgment-debtor 'on hearing all 
objections to attacbment is conclusive 

0. 21, R. 43 Per Sitdasiva .■iiyar, 
J. ; .Spencer,contra—Execution pro¬ 
ceedings against surety under U. 43 is not 
maintainable—Surety under S. 145 alone 
can be .proceeded with under ]\. 43 — 
Civil P. C-, S. 145 040 

'0. 21, R. 51—Practice—Procedure 
—Practice of notifying claims to intend¬ 
ing bidders is not warranted hv 0. 21 
R.51 (FB)73^c 

0 21, 7?. 52 Attacliment under — 
Priority-It cannot be said that abtacli- 
ment under 0. 21. II. .52, in no circum¬ 
stance-! confers priority 6(15 

0. 21,/i. 52 and -S. 73—Fun! at- 
tidied under 0. 21, H. 52, reiiiires no 
further realization—No cioditors apply¬ 
ing under S. 73—Payment to attaching 
creditor can be made O'j.^ 

" 0, 21, R. 53 Words "either 
through Court or otherwise in 0. 21, 
R. 53, refer to payment or adjustment" 
and not to notice " preceding it—At¬ 
tachment of decree is complete without 
notice to judgment-debtor and holder of 

decree has no right to del! with it after 

attachment c^ 4 ()/, 

-0. 21. Rr. 53 {3), and 93 and S. 36 
—Decree for maintenance charged on im- 
movable ^ property — Sale on properly 
charged in execution—Sale set a^ide - 
Order in favour of purchaser for repay- 
meat of purchase money can he enforced 
by attaching maintenence docree and exe- 
outing it under 0. 21, R. 53 (3) 891 

—0. 21, 77r. 53 (G)'a«f7 2 and S 47 — 
Adjustment after attachment does not 
bind attaching creditor whether or not 
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notice of attachment is given to judg¬ 
ment-debtor -‘Application by decree- 
holder to record adjustment—Attaching 
creditor can ask to be brought on record 
—Order on application U appealable 
under S. 47 yiOa 

-0. 21. Rr. 54 and 57—0. 38. lir. 5, 

6 and 7 and 11 —Attachment ordered 
before judgment bub effected after judg- 
ment is nob nullity—K. 57 does not 
apply to abbachmeab under 0. 38, E. 5 

752 

0. 21, R. 54 and S. 64 •* Attachment 
is effected when judgment-debtor pro¬ 
hibited from making alienation has 
opportunity of knowing that he is so 
prohibited 594 ,^ 

^ 21, R. 58 Rofubal to investi¬ 

gate claim—Order comes within Limi- 
tation Act {1909}, Art. 11 (FB) 738a 
—0. 21, R. 59 Suit by unsuccessful 
claimant for declaration of his title as 
mortgagee from judgment-debtors and 
for cancellation of order dismissing bis 
claim as fraud on creditors’ mortgage not 
previously avoided — .ludgment-uebtor 
cannot resist suit on ground that inert- 
gage was fraud on creditors—T. P Act 
(1882), S. 53 

^ 21, R. 63 Suit by attacliing 

creditor to sat aside fraudulent ’aliena¬ 
tion by judgment-debtor is inaintiiiiable 
Suit nee 1 not lie representative — 
Transfer of Property Act {1882}, S. 53 

257a 

0. 21, R, 63 Suit by attaching 
creditor Mere declaration asked is im¬ 
material 257c 

0. 21, R, 63, App. D., Form 13— 
Transfer of Property ict (1882), S. 53— 
Suit to set aside frauduleut alieuation— 
Representative character is not neces- 
sary — Suit in individual capacity — 
Amendment of plaint—Decree setting 
aside transfer—Form No. 13, App. D.^ 
should be adopted 257(^ 

~0. 21, R. 63 Transfer of Property 
Act (1882), S. 53“A11 •transactions who- 
ther sham or intended to create title are 
within mischief of S. 53 if their effect 
is to defeat or defraud creditors—Sham 
trausactioD Suit to cancel order passed 
adversely in execution proceedings—De¬ 
fendant can plead that plaintiff cannot 
maintain suit he being only screen for 
real owner 87 ^ 

■0. 21, R. 71—Resale—It is not 
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be resold Court should give material 
alterations for information of intending 
purchasers 1014a 

0, 21 , R. 71—Interpretation of 
R. 71 should not be unduly strict—R. 71 
only gives measure of damages—Notice 
to defaulting purchaser should be issued 

^ lOUi 

0. 21, R. 83—Money paid into Court 
by virtue of permission should be rate- 
ably distributed among all attaching 
decree-holders 847 ^ 

'■ 0. 21, R. 84 Person declared pur¬ 

chaser has sufficient interest in property 

1014c 

- 0. 21. Rr. 89 to 92-Malabar Law- 

Pre-emption—Right to—Otti mortgagee 
caopot claim in involuntary sales—No 
notice of auction sale is required 

^ (FB)1173 

0. 21, R. 89—Execution sale— 
Judgment-dobtor making application 
under R. 89—Prior unregistered sale 
deed to third party does not take away 

right to have sale set aside—Judgment- 

debtor is person owning property till 
date of registration — Fresh registered 
sale deed before order setting aside sale 
deed does not divest him of right under 
R. 89 717 

0, 2l, hr. 89 and 90—Application 
by prior vendee of portion of property 
to set aside sale is nob maintainable 

o 1^3 (2)a 

0. 21, Rr. 89 and 90—Application 
by prior vendee of portion of property 
to set aside sale dismissed—High Court 
will not interfere 183 (2)6 

0. 21, R. 90 and Ss, 144 and 151~“ 
Order refusing to set aside execution sale 
reversed in appeal—Auction-purchaser 

not party to proceedings—Restitution, 

claim to, IS not maintainable 581 (l) 

There is no implied 
warranty of title in sales by Court and 
purchaser cannot avoid except on ground 
of material irregularity 10145 

0. 21, R, 9i Cancellation of exe¬ 
cution sale uuder R. 21 without notice 
to persons in whose favour rateable dis¬ 
tribution in made—High Court cannot 
interfere 869 ^ 

*- 0. '21, Rr. 91. 92 and 93~Sale de- 

dared invalid*^liefund to auctioD-pur* 
chaser without applioation to set aside 
sale cannot be allowed 498 

0. 21, Rr. 92 and 93—Persons 


.7 —' oa ana »o—rersons 

necessary that identical property should haying order ol rateable distribution- 
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Order behind thoir back does not bind 
them for R. 9y 869c 

-0 21, E. 95-Limitation Act (1908), 

Art. 182—AppUoation by decree-holder 
purohasar for possession is not applica¬ 
tion for execution—Art. 182 does not 
apply lOOla 

-0. 21, E. 95—(Per Ahdur Rahim, J.) 

—Order for delivery not carried out due 
to default of purchaser in taking delivery 
—Subsequent application is continuation 
of previous proceeding — {Oldfield, J., 
dissenting) 10016 

-0. 21, E. 95—Limitation Act (1908), 

Arts. 180 and 181—Order for delivery of 
possession—Purpose of Art. 180 is satis¬ 
fied—Carrying out of order is governed 
by Art. 181 lOOlc 

-0. 21, E. 95—Order under 0. 21, 

R. 95 cannot be Weated as general order 

m\g 

0. 21, Er. 97 and 98—Provincial 
Insolvency Act (1907), Ss. 18 (3), 20 and 
47—Sale by Official Receiver—Purchaser 
obstructed in taking possession—Insol¬ 
vency Court has no jurisdiction to in¬ 
quire into alleged resistance — Court 
directing removal of obstruction and de- 
livery of possession — Suit for declara¬ 
tion of obstructor’s title and injunction 
restraining delivery to purchaser is main¬ 
tainable 595 

—0.21, E.m and S. 47—Right of 
suit under R. 103 is not restricted by 
8.47 554 

”■■■■ 0. 22, Er. 3 and 5 — Question of 
rightful legal representative must be de¬ 
cided by Court—Decision by appellate 
Court even is equally final 97l(l) 

0. 22, Er, 3 and 6—Party dying be¬ 
fore conclusion of arguments—Judgment 
delivered without legal representatives 
being brought on record is nullity 685c 

0. 22, i?. 4—Cross-objection by de- 
ceased respondent — Legal representa¬ 
tive’s name substituted—It need not be 
done again in appeal 1026a 

0. 22, E. 4—Suit for partition— 
Preliminary decree—Death of defendant 
Application for bringing legal repre¬ 
sentatives and for division and allotment 
of property — Legal representatives 
brought on record—Transfer of case for 
execution treating other prayers as 
prayers in execution—Transfer held ille¬ 
gal — Application was in substance to 
pass final decree 42a 

0* 22, B, 4 —Hindu Law—Partition 


Suit for — rrolimiuiuy dt'creo iiguiiiHt 
father —Death of fattier-- IJ is sous can ho 
brought on roconl as i(?gal rcqircsentativoB 

‘12c 

-0. 22, E. 5—Revenue proceoilings — 

Party dying—Rival claims for legal re¬ 
presentative—Kevonuo Court ought to 
decide question 5106 

-0. 22, R. 5—Rent—Suit—Right to 

collect rent is vested in plaintitl’s legal 
representative and not necessarily in per- 
•son who is entitled to be landholder 510c 
- 0. 22, E. 5—Words “shall be deter¬ 
mined" are imperative olOc 

•- 0. 22. H. 9—Death of plaiiitill dur¬ 

ing pendency—Application for substitut¬ 
ing by legal representative dismissed — 
Suit by legal representative—Defendant 
is estopped from contending that 0. 22, 
R. 9 applied—Time spent in iiroseculing 
wrong remedy could be excluded under 
Limitation Act (1908), S. 14—Evidence 
Act (1872), S. 115 572 

- 0. 22, E. 9 and 0. 1, Hr. H (2)—Suit 

by nearest reversioner to set .aside 
widow’s alienation — Plaintiff dying — 
Order declaring abatement of suit with¬ 
out hearing next surviving reversioner — 
Latter can apply to continue suit for him¬ 
self and othsr reversioners—Application 
by him to set aside abatement may be 
treated as one to continue proceedings 
and is governed by Limitation Act (1908), 
Art. 181 479a 

■- 0.22, E. 10-0. 22, R. 10 only 

governs applications to contduue suit 

755(2)a 

-0. 22, R. 10 and 6'. 146—“Proceed. 

inge" and “claiming under" in S. 146— 
Meaning explained 755(2)6 

0. 22, E. 10—Return of plaint— 
Devolution of interest pending proceed¬ 
ings in Qrst Court has same effect in 
proceedings 765(2)c 

— 0. 23 and S. 36 (2)—Remand by ap¬ 
pellate Court directing costs to abide and 
follow result—Suit withdrawn — Trial 
Court has no discretion to refuse costs 
but effect should be given to consequences 
of withdrawal — Event includes conse¬ 
quences under C. 23 795 

-0. 23, E. \ — Suit grossly under. 

valued—Proper value exceeding jurisdic¬ 
tion—Permission to withdraw is impro¬ 
per 107l(2)a 

- 0. 23, R. 1—Ctber sufficient grounds 

are not restricted to grounds analogous 
to formal defect 1071(2)6 
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-0. 23, E. 1—Discretion is judicial— 

^Vroog esercisa cjnstitufees irregularity 
within S. 115 107l(2.V 

-0. 23, li. 1 mid 0. 7, 22. 10 — Suit 

grossly undervalued — No withdrawal 
should be allowed but plaint should be 
returned under E. 10 1071(2)/? 

-0. 23, R. 1 “Objection on ground of 

jurisdiction and court-fee are formal de. 
fects in7l(2)e 

— 0. 23, R. 3—Agreement to abide by 
decision in anctlicr proceeding amounts' 
to adjustment when that decision is 
jiassed 510 

- 0. 32, 22. 7 “Endorsement of Court 

on petition of compromise is sutncienb— 
Civil P. C. (14 of J932), S. 402 305,7 

- 0. 32, R. 7—Compromise binding— 

Trial of question forming subject-matter 
of compromioe is barred 3056 

-0. 32, R. 1 — Arrangement sanc¬ 
tioned by Court — Provisicns not em¬ 
bodied in decree can be enforced against 
minor 3055 

- 0. 32, R. 7—Guardian ad litem has 

power to sell i)ropsrty of minor 305/? 

■- 0. 32, R. 7'“Court sanctioning ar- 

rangement involving sale—Guardian ad 
litem is compotont to effect sale 305c 

- 0. 32, R. 11-Principles of O. 32 

apply to reforenco to arbitration 1029,: 

- 0. 32, R. 11 and Sch. 2, para. 15— 

Eeferenco by guardian revoked - Award 
cannot bin 1 minor —Arbitrators must see 
that minor is represented 1029// 

• - 0. 33, R. 1—Court is not to adjudi¬ 
cate complicated questions that must 
form separate issues — If evidence ad¬ 
duced or facts disclosed in petition how- 
ever show that no cause of action exists 
it may be dismissed 218 

-0. 33, R. 5 (3) and S. 95 — B. 95 

does not exclude attachments under 
0. 38. R. 5 (3) 20 (1) (b) 

- 0. 34, R. 1 and 0. 2, R. 2—Suit for 

redemption of kanom—First suit against 
karnavan personally — Subsequent suit 
against tarsvad is barred 653(2) 

- 0. 34, Rr. 2 and 5 a7i£i 0. 21, R. 2 

—Mortgage decree for sale—Production 
of certificate of payment alter prelimi¬ 
nary decree—Defendant can take advan¬ 
tage of certificate by reducing amount 
for which property is to he sold 792 

— 0. 34, Rr. 2 and 4— Mortgage de¬ 
cree-interest subsequent to date fixed 
for redemption is payable on principal, 
interest and costs 2316 


Civil P. C. 

0. 34, i?. 5—Mortgage suit—Decree 
passed under T. P. Act—Application for 
final decree under Civil P. C. is not 
maintainable — Decree-holder’s remedy 
is to apply for order absolute — Matter 
is governed by Art. 1S2 and not bv 
Art. 181— T. P. Act (1882), S. 90 — 
Ijimitation Act (1908), Arts. 181 and 
182 969 

- 0. 34, R. 5 (2) — Limitation Act 

(1908), Art. 181—Mortgage suit—Appeal 
against preliminary deerse—Decree con- 
firmed—Application for decree for sale 
—Limitation commences from date of 
appellate decree 938 

-0. 34. R. 6 (2) - Lim. Act (1908), 

Art. 181—Art. 181, Liin. Act, applies to 
an application under 0. 34, R. 6 (2) 

7096 

-0. 34, R. 14—Madras Estates Land 

Act (1908), Ss. 5, 77. 125 and 132— 
Rent decree by Revenue Court —Execu¬ 
tion sale passes title free of encumbrances 
except these specified in S. 125—Charge 
for arrears of rent is not charge within 
meaning of 0. 34, R. 14 733 

- 0. 31, 12. 14 — lioase of mortgaged 

propcity to mortgagor — Covenant for 
payment of specified rent and for deli¬ 
very back on default lo mortgagee with 
interest on arrears of rent and future 
rent—Property charged with all sums 
due—Decree for rent—Redemption after 
decree becomes barred—Mortgagee can¬ 
not claim decretal amount for he has 
already elected one remedy—Civil P. C. 
(1908). 0. 2, R. 2 59 

- 0. 38, Rr. 1 and 2 — Defendant 

arrested before judgment — Deposit of 
money under R. 2 marked for suit 
and is subject to plaintiff's lien in 
case he succeeds — Insolvency of de¬ 
fendant will not convert deposit into 
property of creditors—Plaintiff can ap¬ 
propriate that amount to exclusion of 
receiver—Security for appearance is not 
to the credit of suit—Insolvency 607 

- 0 38, R. 5 and 0. 21, Rr. 54 and 

57 and 0. 38, Rr. 6. 7 a7id 11—Attach¬ 
ment ordered before judgment but ef¬ 
fected after judgment is net nullity— 
R. 57 does not apply to attachment under 
0. 38, R. 6 752 

-0.38. R. 5—Applicability—Defen. 

dant in straitened circumstances or has 
suffered coercive and revenue processes 
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on several ocoasions or has made one 
alienation these are not suflicient to at¬ 
tract operation of 0. 38, R. 5 20(l)i; 

-0. 39 •'Injunction restraining karna- 

van from contracting loans for managing 
tarwad property—Loans contracted for 
necessity— Both tarvrad and karnavnu 
are liable for debt — Malabar Law, Tar. 
wad 772 

;- 0. 39, i?. 1 and 0. 40, R. 1-When 

injunction can be issued and when re¬ 
ceiver appointed stated—Difference bet- 
ween these pointed out 167^ 

- 0. 40, k, 1—Waste is ground for 

appointing receiver 157a 

—0. 40, 1 awd 0. 39, 72. 1-When 
injunction can be issued and when re¬ 
ceiver appointed stated—Difference bet¬ 
ween these pointed out 1576 

' 0. 41, 72. 2 and S. 100 — Decision 

of point not raised in memorandum of 
appeal is not invalid on ground of defect 
of procedure within S. 100 130/ 

0. 41, 72r. 5 and 6—Inherent power 
of appellate Court under R. 5 is not cut 
down by power conferred by R. 6 on 
executing Court 1144 

—~0. 41, 72r. 22 and 23 — Appeal by 
Collector against part of decree in land 
acquisition case — Memo of objections 
against other part of decree may be filed 
—Land Acquisition Act (1694), S. 64 

0. 41, 72. 22—Memo of objections 
can be presented in appeal against deci¬ 
sion under Insolvency Act—Appeal dis¬ 
missed as time barred—Memo of objec¬ 
tions cannot be heard—Provincial Insol¬ 
vency Act (1907), Ss, 46 and 47 

(FB) 784 

— -0. 41, 72. 23 and 0. 7, 72. 10 — 
Plaint returned for presentation to pro¬ 
per Court after consideration of evidence 
—Remand by appellate Court for appoint- 
ment of experienced commissioner to 
re-value properties is not competent 551 

0. 41, 72. 27 and S. 100 — Per 
Wallis, C. J. and Ayling, J. —Order re¬ 
jecting application to allow new evidence 
discovered after decree cannot be inter¬ 
fered with in second appeal (Sadasiva 
■Aivar, J., dissenting) (FB) 1166 

—0. 41, 72. 27 — Admission of fresh 
evidence-Admissibility of. in second ap- 
peal Sufficient cause depends on parti- 
oular case 

33”“Seop8 and object of 
B. 33 stated Though order against 

1919 Indexes (Mad.)—4 It 6 


Civil P.c. 

person not party to ai)|)oal should ho in- 
teifered with groat cuio ami oautioii, 
relief to non-appealing piuty can ho 
Rented 

0. 41, 72. 33— lllustrafion is not. ex¬ 
haustive ]!)(;/, 

0. 41, R. 33—Intel foronco I nnclit,. 
ing inuty necess.n y — lie may ho iin. 
pleaded to enable liim to execulo decree 
in Ilia favour JDOo 

0. 41-.4, 72. 2—Party u('t sorvcil 
with notice of ajipeal has riglit to apply 
to set aside ex parte order—Madias High 
Court (Ajipelhite Side) Rules, 11. 42 

hs(;(2) 

0. 43, 72. 1 (a)—On cletormiuing 
valuation plaint returned—Appeal lies 

03(2)6 

“0. 45, 72. 4 and S. 110—Suit by 
reversioners in respect of separate pro¬ 
perties against dillereot alienees decreed 
—Separate appeals by defendants—Single 
decree in all appeals—Leave to appeal to 
Privy Council separately—Leave can be 
granted only in cases in which sul ject- 
matter would be over Rs. 10,000 275(l) 
— 0. 47 and 0. 9, 72, 8—Dismissal of 
suit for default—Application for review 
is maintainable where no petition for 
restoration is filed 844 

0. 47, 72r. 1 and 7—Grant of re¬ 
view for sufficient cause—Correctness is 
to be presumed 112a 

"“—0. 47, Rr, 1 and 7—Discovery of 
fresli evidence—No sufficient ground for 
granting review Hit 

- 0. 47, 72. 7—Order is not apiilicahlo 

to small causes—Exercise of discretion is 
not limited under Provincial Small Cause 
Courts Act (9 of 1887), S. 25 111c 

- Sch. 2, Paras. 12 and 14—Period of 

ten days' limitation for applying to set 
aside award is not applicable to proceed¬ 
ings under paras. 12 or 14—Lim. Act 
(1908). Art. 158 877t 

—— Sc/i. 2, Paras. 14 and 15—Void and 
voidable awards—Awards liable to be set 
aside under para. 16 are not void but 
voidable awards 1029g 

- Sch. 2, Para. 14 — Arbitration — 

Validity—Award signed by some only of 
several arbitrators — Award is illegal 

n - S77c 

Sch, 2, PcLTd. 15 “ BsfdrcDCB by 

guardian — Guardian negligent — Award 
can be set aside 1029 

- Sch. 2, Para. 15 and 0. 32, 72.11— 

Reference by guardian revoked — Award 
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cmnot Iiin-l mioov—Arbitrators must see 
that minor is representerl 1029</ 

-,S'rJ;. 2, P-n-T. lo—Awar.l is notin. 

valih merely because it is not shown to 
be for minor's bonclit _ 1029^ 

- Sch 2, Prtjn, 15 — “Otherwise in- 

va’icl” iuclucles award where minor was 
not represented 1029/ 

-— -Srh. 2, Para. 15—Term “olherwise 
invalid” includes all cases of invalidity 
on other grounds than those mentioned 

1029;r 

- Sch. 2, Para. 15—Failure to give 

opportunity to parties to roi)resent their 
case amounts to misconduct 1029i 

-Sc'/f. 2 Paras. 15 and 20—Waiver 

i-y iailh;s of irregularities must be with 
knowledge of them 22fi 

- Sch. 2, Para. 15 (i)—Minor not re¬ 
presented—Award should be set aside 
under Para. 15 (l) as for misconduct 

1029/ 

- Sch. 2, Para. 15—Proceedings should 

be adjourned to get proper representation 
of minor—Arbitrator should refuse to act 
in case where no representation is possi- 
ble mOl 

- Sch. 2, Para. IG—Consent to abide 

bv decision of Court is not reference to 

V 

arbitration IcOa 

- Sch. 2. Para. IG—Court acting as 

arbitrator—Award given—No appeal lies 

1505 

- Sch. 2, Para. IG—Judgment on 

award contravening provisions of Para. 16 
is appealable 150c 

- Sch. 2, Para. 16—Award passed on 

local mspection without allowing time 
for objections is illegal—High Court has 
power of interfence 150(i 

- Sch. 2, Para. 16—Court as arbitra¬ 
tor—Reference by some only of parties— 
Award does not bind all but only those 
making reference 150e 

- Sch. 2, Para. 16—Court as arbitra. 

tor on reference by some parties only— 
Award against all parties is not valid— 

Remand on appeal by those not joining 
in reference—Whole case is reopened 

150/ 

- Sell, 2, Paras. 20 and 21—Decree 

embodying terms of award settling 
scheme of management for private endow¬ 
ment cannot be altered or varied bv con. 
sent but only by suit—Decree would act 
as rea judicata against parties—Civil P.C. 
(1908), S. 11 731 

- Sch. 2, Para. 20—Award directing 


Civil P. c. 

payment of money and dissolution of 
marriage cannot be filed by Small Cause 
Court 22<i 

- Sch. 2, Para. 20—Jurisdiction to 

file award depends on entire award— 
Jurisdiction cannot be conferred by only 
asking those reliefs that are within 
Court’s competence if others are not so 

226 

- Sch. 2, Para. 20—"Subject-matter” 

in Para. 20 refers to entire awards and 
not portion of it 22c 


- Sch. 2, Para. 21— Objection on 

minor’s behalf is ground for refusing to 
file award 1029c 

- Sch. 2, Para. 21—Court roust be 

satisfied about validity of reference— 
Benefit of minor can be inquired into in 
this connexion 1029? 

Companies Act {6 of 1882) 

- S. 21—Articles of Association- 

Charges for debt on share—Debtor be¬ 
coming shareholder makes share liable 
to charge llBlcf 

Compromise 

-Advantage derived mala fide by one 

party must be deemed to be held in trust 
for person prejudiced and should be res¬ 
tored—Alienee in good faith from such 
person is not affected—Trusts Act (2 of 
1882), Ss. 89 and 96 70 

Compromise Decree 

•No damages for failure to satisfy 


compromise decree can be claimed Civil 

?. C., S. 47 and 0. 21. R. 32 1071 (l)a 

'ontempt of Court 

•Madras High Court original side 


ules, R. 119 —Disobedience of order of 
)mcial Referee—Court has power to 
ommit for contempt 632 

'ontract . ^ „ 

Civil P. C. (5 of 1908). 0. 21, R. 2- 


11 ^ — 
agreement to give time not certified—No 
amages for breach can be claimed No 

nif. liM 1128 


-Right to enforce—Action for money 

had and received can be regarded as based 

on implied contract, but such promise 

cannot be deduced from aequum et homm 

dole 

-Right to enforce—Although privity 

of contiact is not necessary for action for 
money bad and received, still there must 
be some privity of legally recognizable 
nature 

-Liability — Third person, though 

benefited by contract, cannot be charged 
with liability ^1®*^ 



Contract 

Oonsl;ruction"“Loan advanoed with 
object of financing litigation — Loan 
charged on amount which may be secured 
by compromise in suit to bo elTectod in 
particular manner—Cempromise effected 
in different niannei—Lien will not attach 
itself to substituted property especially 
where parties put an end to contract be- 
fore compromise l\Sh 

C- f* F* Goods shipped—Tender by 
vendor of shipping documents is good 
tender Bills of lading dissolved owing 
to outbreak of war-Tender of those bills 
IS not such tender as vendee is bound to 
accept 433^ 

—y- -f. 1?—Goods purchased from com¬ 
mission agent under c. i. f. terms- Agent 
to supply goods “on account and at risk of 
buyer Outbreak of war after shipment 
of goods on enemy vessel—Risk is thrown 
on buyer and vendor’s agent is entitled 
to recover price-Contract Act (1872). 

, , 4836 

Lonstruction—Purchase by plaintiff 

from defendants 1 to 3 who bad already 
purchased half.shiro from defendant 4 
as guardian of P-Suit by P against 

plaintiff for recovery of her share—No- 
application by defendant 4 for implead- 
log him Suit compromised by plaintiff 
y paying off P—Suit subsequently 
brought by plaintiff for refund of pur 
chase money and for interest-Suit lield 
maintainable—Cause of action held to 
arise on payment to P-Phintiff held 

hinif ~ Limitation Act 

'' ~ 

Contract Act (9 of 1872) 

~ Ss. 2 (d) and 23 Execution of secu- 
nby bond for forbearance to sue for debt 
due-CoDsideration is lawful—Suit on 
security bond is maintainable 523a 

Ss, 2 id) and 23 — Forbearance to 

flue-Agreement-Specifying of time is 

not necessary 5286 

~ S, (2) (d)—Gift by coparcener of 
his share in consideration of marriage 

i^j^lid Hindu Law, Alienation 500c 

o. 2 (d)—Promisor cannot be pro. 
misw ^ o 

_o ■>« »da 

]} 65-Minor effecting 
mortgage by misrepresentation of age- 
He is not liable to refund consideration 

f 23—Champerty—Agreement to 

finance litigation— Person financing to 
share property in case of success — 
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Contract Act 

No provision inado for rofiind in ,‘iso of 
failure Tni-saolioii c;iriiu>f. to troatod 
as loan—Contract is uiiauipct h ih l:ut 

promisee is ent,tied to recover ulni ho 

advanced in case of success in li.i ^aion 

Ss. 23 and 2 (o’)—Excentio!) of 
security bond for forbearance to sue for 
debt duo—Consideration is lawful—Suit 
on security^bond is maintainaMo 528,1 

Ss. 2o and 2 (d) —Forhearanco to 
suo-Agreement- Specifying of tinio is 
not necessary 5286 

** S. 23— Widow undertaking not to 
exercise power of adoption—Agreement 
19 opposed to public policy 447^ 

—S. 23—Agreement to servo in lieu 
of interest of debt is not illegal 32(1) 
30 —Wagering contraot 'Kiiri”— 
Suit to recover money paid towards 
kuri" is not enforceable ] ;-<<} 

Ss. 39 and 73—Agreement to cut 
and take timber frcin forest of zanjindar 
—Breach of contract—Suit for damages - 
Governor’s Agent transferring part-lieard 
case to S[iecial Assistant Agent—Suit 
decreed—Decree confirmed by Ageut in 
appeal Application to High Court under 
R. 20, Ganjam and Vizagapatain Agency 

Rules, held not maintainablb—Agreemont 
held not license but contract—Damages 
could be claimed Agent held competent 
to transfer suit—Ganjam and Vizagapatam 

Agency Rules. Rr. 10 and 20 more 379^ 

S. 39 — Api'liea' ilitv - Kxleat of 
stated {S3J 1G8,: 

S. 55—Contract for re-sale of pro¬ 
perty conveyed—Time is essence of con¬ 
tract 544 

Ss. 56 and 73—Sale of goods—Tran¬ 
sit by canal in boats—Delivery of part— 
Balance of goods under dispatch—Short- 
age of water in canal—Delay in delivery 
—Rescission of contract by vendee— 
Shipment of goods does notamoiinl to de- 
livery—Absence of facilities in transit 
does not^ excuse vendor on ground of 
impossibility of performance—Delay in 
delivery ow ing to cause beyond control- 
sendee’s repudiation of contract held 
unjustifiable 287 

~Ss, 59 and 60 Security given for 
debtor—Still payments may be appro¬ 
priated for prior debts not covered bv 
guarantee 4745 

- Ss. 59, 60 and 61—Lim. Act (1908), 

8. 20—Pro-note barred by time—Pay.' 
ments pleaded—Pro-note and uypotheca. 
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tion ilebfc only oxistioj?—Pro-note of ear- 
lior —Payment appropriated gener- 
ally—Xo special appropriation need he 
proved to extend time lOO(l) 

-S. 60—Creditor and Pobtor—l?av- 

meuts—^Appropriation of -Prejudice to 
third parties is immaterial 534 

- .S. 02—Transfer of Piopcrty Act 

(18S‘2), S. 01—Liability for total ro- 
demiirion does not apply to time-barred 
debts—Usufructuary tnortgage - Lease to 
mortgagor—Covenant to pay arrears of 
rents on relcaiption —Mortgagor execut¬ 
ing two simple‘mortgages for rent duo 
and for portion of arrears obtaining 
decree — Suit to redcom usufrucbuarv 
mortgage alone simple mortgage and de¬ 
cree lieing time liarred—Later mortgages 
bold constituted novation of contract 
under S. 62, Contract Act—Mortgagor is 
entitled to possession on payment of 
amount due on usufructuary mortgage 

li8S5 

-S. 64—Person agreeing to advance 

money up to certain limit to finance 
litigation—Refusal to pay full amount— 
He is entitle I to refund of amount ac¬ 
tually advanced 7l8a 

-S’. 64—Sale of minor's property by 

guardian—Consideration applied in pur¬ 
chase of other properties—Sale declared 
not binding on minor—Vendee is not 
entitle 1 to properties purchased unless 
such purchase was in contemplation at 
time of original sale—Claim by minor 
batted—Plea of invalidity of sale is still 
available in suit by vendee for possession 
—Limitation Act, Art. 44 650 

-Ss. 65 and 11 — Minor effecting 

mortgage by misrepresentation of age— 
He is not liable to refund consideration 

224 

^-S. 70—Contribution where payment 

is mainly for plaintiff's benefit—Defen. 
dant need nob pay even to extent of bene¬ 
fit derived For contribution payment 
must he for other's benefit alone 1145a 

- S. 70—Repairs of tank by lessee for 

his benefit — Other lessees incidentally 
benefited—Defendants refused to con¬ 
tribute to repairs before they were 
undertaken—Plaintiff sued for conbri- 
bubion and charge for decree amount— 
No contribution can be claimed — No 
charge could be created—Art. 120 and 
not Art. 61 applies to such claim—Limi. 
babion Act (9 of 1903), Arts. 61 and 120 

11456 
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S. 70—Nonliability under S. VOis not 
affected by recovery of share of expenses 
under Madras Regulation (27 of 1802) 

lU5d 

-$. 70—"Lawful payment” explained 

—payment against protest of person on 
whose behalf it purports to have been 
made—S. 70 does not apply 526 


-5. 73—Two alternative remedies in 

S. 7.3—Latter alternative can be availed 
of as additional right 10536 

- S. 73—Scope of Illus. (a) stated 

I053fl 

- S. 73—Damages fixed by the parties 

—Measure of damages is damages really 
sustained—Court is nob bound to enforce 
sum so fixed 4116 

-S. 73—Breach of part is breach of 

w’liole—Notice refusing performance can 
be treated as breach 379c 


— Ss. 73 and 56— Sale of goods— 
?ransib by canal in boats — Delivery of 
)art—Balance of goods under dispatch— 
Uiortage of water in canal—Delay in de- 
ivery—Rescission of contract by vendee 
-Shipment of goods does not amount to 
lelivery—Absence of facilities in transit 
!oes not excuse vendor on ground of 
mposibility of performance — Delay in 
.elivery owing to causes beyond control 
-Vendee’s repudiation of contract held 
injustifiable 

— S. 73, Illus. (a) — Damages for 
ailure to supply goods where no market 
xists and goods are for buyer’s personal 
130—Measure is difference of price con- 
racted and and price at which goods 
iould be obtained 1053a 

■S. 74—Compound interest at 12 per 


mt per annum from date of default in 

lyment is penal . 

—S. 74—Limitation Act (1908), Arts. 
» and 132 — Stipulation for payment by 
stalraents- Penal clause for recovery 
full amount at enhanced interest on 
•fault of first instalment when demanded 
'Mortgagee enforcing clause on second 
)fault and sued for whole amount with 
ihanced interest—Suit held ^governed 
r Art. 132 and not by Art. 75 — Con- 
act for instalments subsisted Interest 
enhanced rate could not be claimed 

—S. 74—Mortgage bond Principal 
.yable on certain date with interest at 
per cent per mensem and in default at 
I per cent per menseoi” Mortgage con* 
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aideration applied to debts bearing higher 
interest “There is no penalty 231a 
^-S. 74—''Penal’’ —Meaning explain¬ 

ed—Agreement by borrower in return (or 
smaller sum to repay larger one on given 
day representing principal and interest is 
nob penal 200 

-S. 74—Mulgeni lease— Provision 

for forfeiture or re-entry on breach of 
covenant against alienation is nob stipu- 
latioQ by way of penalty— Court cannot 
relieve against provision —Landlord and 
Tenant, Forfeiture 12a 

- S. 108—Bona fide purchaser of hypo¬ 
thecated goods bakes free of charge 
^ 779 (1) 

* S. 108, Excep. 1—Eailway receipts 
cease to be instruments of title after de¬ 
livery to person having right to take— 
Railway receipts left with consignee 
after delivery is nob proximate cause of 
loss occasioned bo subsequent endorsee 

140/ 

S$. 113 and 116—Sale of goods by 
description—Goods examined before pur¬ 
chase Warranty and merchantable 
quality is implied, but there is no im¬ 
plied condition as regards defects which 
examination should have revealed 723a 
Si 116 Scope—S. 116 deals with 
defects which are debocbahle only by 
export examination 7286 

S. 124— Vendor and purcliaser — 
Covenant by vendee to pay outstanding 
debts out of sale consideration and to 
compensate vendor for breach — Breach 
of covenant—Suit by vendor to recover 
araonnt without proof of loss is main¬ 
tainable 367 

Ss, 161 and 152— Railway com¬ 
pany B responsibility for misdelivery of 
goods and animals is similar bo that of 
bailee—Railways Act, 8. 72 140a 

S. 182—Person contracting to pur- 
chase property for third party on speci¬ 
fied date is not agent and is personallv 
liable 

—Ss. 196,197 and 251— Partnership 
—Submission to arbitration by partner 
with general authority under S. 251 does 
not bind other partners without special 
authority, express or implied— Partners 
may ratify submiseioo 1161a 

"j S. 196—Agent exceeding his autho- 
rlty—Full disclosure to principal —Ob- 
jeobion nob pressed—Ratification is to be 
presumed 343 ^ 

Ss. 196 and 211—Principal must 


Contract Act 

notify his dissent to agent's unatithorixcd 
act within rcasouahlo tiir.o—Absence of 
dissent gives presumption of lalilicatiori 

mb 

Ss. 196 a?i(/ 211—Xattnkoti ai ClieMy 
firm Agent’s unauthoiizod advance 
against security—Ratilicalit.n is not im¬ 
plied—Agent is liable for lo^^s 3-13c 

S. 197—Absence of repudiation duos 
not amount to ratification 

- S. 222-Contract — C. 1. F. Goods 

purchased from commission agent under 
c. i. f. terms—Agent to supply goods "on 
account and at risk of buyer"— Outbreak 
of wav after shipment ofgools on enemy 
vessel — Risk is thrown on buyer and 
vendor’s agent is entitled to recover 
price 1^36 

-Ss. 239 nnd 253—Heirs of deceased 

partner claiming share in profits—Court 
can award iuterast in lion of profits 

lOOOr/ 

- S. 239—Vessel used to earn freight 

—Co-owners of vessel are partners 950 

-S. 245—Hindu law—Joint familv— 

Natlukottai trading family—Presump¬ 
tion is that son assisting father though 
minor is partner 6906 

- Ss. 247, 245, 240 ajid 248-(Par 

Wallis C. J. and Spencer, Sadasiva 
Aiyar, J., contra) Words "admitted to 
the benefits of the partnership’’ in S. 2l7 
do not apply to minor members of Hindu 
trading family—Joint trading family con¬ 
sisting of father and minor son—Debts 
incurred during tuinoril y—Minor son is 
not personally liable even tbon.;li he 
takes active part in business l)oth when 
he was minor and after he came of age— 
Hindu Law, Joint Family 690a 

.Ss. 251, 196 and 197—Partnership 
—Submission to arbitration by partner 
with general authority under S. 251 does 
not bind other partners without special 
authority, express or implied—Partners 
may ratify submission llGla 

~S, 251—Submission to arbitration 
by managing partner—Implied authority 
may be presumed 11615 

Ss. 253 and 239—Heirs of deceased 
partner claiming share in profits—Court 
can award interest in lieu of profits 1009d 

"■ "Ss. 253, 254 and 256~Exclusiv0 
right cannot be assorted by partner with 
respect to any partnership property-- 
Share can bo ascertained only after tak¬ 
ing accounts liGa 
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Contract Act 

Ns. 2 ;j3, 254 and 25^—Partner can¬ 
not claim bis share and ask to be given 
bis share item of firm’s account before 
all liabilities and assets are realized 1465 

Ss. 253, 254 and 25G—Partner even 
after dissolution can give valid discharge 
of dal'.t 

.N's. 263. 240, 251 and 261—Contract 
entered into by partners—Debt contrac¬ 
ted after deafli of one j);ufcner by surviv¬ 
ing partner for pcrfonnauce of contract— 
Pstate of deceased partner is not liable — 
Creditor can s’.io surviving partner per¬ 
sonally r.nd against partnership assets in 
his hand yoQ 

Contribution 

—Contract Act(l872).S. 70-No con¬ 
tribution where payment is mainly for 
plaintiff s benefit—Defendant need nob 
pay even to extent of benefit derived— 
For contribution payment must be for 

other's benefit alone lUoa 

Cosharer 

-Collection of rent—Contribution— 

Cosharor collecting rent must bo deemed 
bo be doing it for all—In suit for conbri- 
bution defendant can claim setoff of share 
of rent collected towards poisheush 1034 

Person ignorantly purchasing from 
cosharer whole claim of all cosbarers is 
nob in position of confidence 9570 

Perpetual lease by majority of co- 
sharers is not ordinarily binding on dis¬ 
senting minority—Suit by minority to 
set aside lease is maintainable 769 

Court'fees Act (7 of 1870) 

- S. 7 (4) (c)—Suit foi declaration 

that decree having been obtained by 
fraud is not binding comes within S. 7 
(4) (c) _ 2235 

- S. 7 (5) —Valuation of suit for pre¬ 
emption is to bo fixed as provided under 
S. 7 (5)-iiccording to Madras Civil Courts 
Act (3 of 1873). S. 14 10626 

— S. 12 — Valuation determined for 
deciding question of pecuniary jurisdic¬ 
tion—S. 12 doe? not apply 93{2)a 

Criminal P. C. (5 of 1898) 

■-S, 1—Term Special law has no re¬ 
ference to local family law 193r^ 

- S. 4 (p)—“Present at station bouse” 

—Meaning explained 226(i 

- Ss. 4 ip) and 16G—Search by person 

in charge of station during permanent 
incumbent’s absence is valid 2266 

- S. 29—Defence of India Act (1915), 

S. 2—Rules under—Offences created by, 
are triable by ordinary tribunals in pro- 


Criminal P. C. 

winces to which Ss. 3 to 11 are not ex¬ 
tended 24 ^ 

^Ss. 65 and 190—Complaint under 
S, ^48, Penal Code No order on occur¬ 
rence report—Arrest of accused is legal — 
Magistrate is nob liable in damages — 
Tort, Liability 30(2) 

—S. 106—Penal Code (1860), Ss. 34, 
323, 325, 336 and 392—Grievous hurt 
caused during robbery—Absenceofidenbi- 

fication of offender — Separate charge 
against each accused—No specification of 
common intention to cause grievous hurt 
—Conviction under S. 325 held bad— 
Order under S. 106, Criminal P. C,, is 
legal 770 

Ss. 109 and 110—Proceedings under 
Court has jurisdiction to confiscate 
property produced before it even in ab¬ 
sence of proof that offence was commit¬ 
ted with respect to that property—Cri¬ 
minal P. C., S. 517 20(2)6 

- S. 110—Limitations on isrue of 

notice is stay of accused within jurisdic¬ 
tion 633a 

- Ss. 110 and 530—Issue of notice by 

Magistrate without jurisdiction is nob 
validated by fact that it was drawn up 
by orders from District Magistrate— 
Defect is question of jurisdiction and falls 
under S. 530 6336 

- S. 110—Joint trial of two persons 

under 110 (f) is illegal G33c 

-5. 110 — Undivided members of 

family aro not liable for misconduct of 
particular members 633^f 

- S. 110—Evidence of repute is nob 

hearsay—Belief of persons that parti¬ 
cular person has certain characteristic 
because there are rumours to that effect— 
No reasons shown for impression—Such 
belief is inadmissible G33g 

Ss. ll0a7i£/439—Essentials of notice 
—Defect not objected bo — Accused nob 
perjudicad by defect—High Court should 
not quash proceedings in revision 633/ 

-S. 110—Landlord keeping tenants of 

bad character is no ground for requiring 
security 6330 

- S. 110—Inference drawn by forest 

officers as to persons who committed 
forest offences are not evidence of repute 

633/i 

- S. 144—Ex parte order under—When 

remedies are open bo aggrieved party 
High Court will not interfere—Criminal 
P. C. (1898), S. 43^ l0J4a 
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Criminal P> C. 

- S, 144 — Ex parte order under — 

“Material facts" include Magistrate's 
inability to prevent breach of peace 10016 

-S. 144 — Ex parte order under — 

Grounds for emergency should be stated 

1001c 

-S. 144 -Specifio Relief Act (1877), 

S. 42—Order interdicting use of highway 
for processions — Persons interdicted 
have cause of action although order is 
intra vires and no special damage is 
proved (Fo) 674 

- S$. 144 and 195—Disobedience of 

order under S. 144 — Sanction for pro¬ 
secution granted by District Magistrate 
in appeal—Order of District Magistrate 
is judicial and appealable to Sessions 
Judge GlOa 

Ss. 145, 146 and 147—Under S. 145 
and 146 Court is not authorized to re. 
cognize joint possession—Under S. 115, 
Court must record finding as to which 
party was in possession at preliminary 
order—Right to lay warps in street is not 
right to possession but to use particular 
part of street—Court can find that by 
custom .each party is entitled to use 
particular part of street provided such 
right is sustainable under proviso 812 

' Ss. 145, 143 and 439—Final order 
based on evidence partly recorded by 
First Class Magistrate and partly by 
Subordinate Magistrate under hisriiiec- 
tions is not bad and cannot be interfered 
with in revision IGGa 

S. 145 — Likelihood of breach of 
peace is sufficient to vest jurisdiction 1666 
S. 145 — Inquiry by Subordinate 
Magistrate is not limited to inspection 
and report 166c 

S. 146—Attachment continues till 
adjudication by civil Court — Magistrate 
cannot decide question by further inquiry 
and terminate attachment 953 

- Ss. 154,156.162. 221, 232, 233.234, 

235, 239 and 651—Dacoity case commit¬ 
ted to Sessions withdrawn at instance of 
Superintendent of Police—Matter investi¬ 
gated by Superintendent and statements 
of witnesses recorded—Police officers and 
constables committed to Court of Session 

Charges of extortion and wrongful con¬ 
finement—Offences committed by differ¬ 
ent accused at different places, and on 
different dates—Single charge against all 
accused and conviction under Ss. 348 
and 380, I. P, 0. — Statements of wit¬ 
nesses recorded by Superintendent used 


Criminal P. C. 

as corroborative of their ovi(iGnco—(Per 
C'ir/tim) Staloinents aie wrongly ad¬ 
mitted—(Per .Siifid-v/r.7 Aii/'ir.J.) Joint 
trial of all accused is bad. [Nit jucr, J 
contra) lH7n 

■-S. 162—I'jviduncc (1^72), S. 187 

—S. 157 is controlled by 8 162 4^76 

-S. 165—General search of stolon 

property is not allowed 781,7 

-Ss. 165 and 173 — Investigation by 

police officer aftor snhniission of ropnrt 
is legal 781/. 

- Ss. 165 and IGG—Person ro^i.t'ug 

police officer conducting unautlicri/od 
search outside limits of his station is not 
guilty under Penal Code (i8G0), S. 333 

3536 

- Ss. 16G and 4 (p)—Search by person 

in charge of station during permanent in- 
cumhent’s absence is valid 22G6 

- S. 166 — Person assisting police 

officer lawfully making search is nob liable 

22Gc 

- Ss. 173 and 165 — Investigation by 

police officer after submission of report 
is legal 7516 

- Ss. 190 Go— Complaint under 

S. 448, I. P. C.—No order on occurrence 
report—Arrest of accused is legal—Magis¬ 
trate is not liable in damages 30(2) 
- S. 195—Sob-Magistrate is subordi¬ 
nate to District Magistrate and nob to 
Joint Magistnito who hears appeal on 
transfer 1132a 

- S. 190 — T'al^e statement in trial 

Court—Sanction cannot bo granted by 
appellate Court merely because of the ap¬ 
peal—"In relation to any proceedings" 
refers to proceedings in trial Court 11326 

- Ss. 195 and 144 —Disobedience of 

order under S. 144—Sanction for prose¬ 
cution granted by District Magistrate in 
appeal—Order of District Magistrate is 
judicial and appealable to Sessions Judge 

610a 

^- Ss. 195 and 476—Order for prose¬ 

cution under S. 476 after termination of 
proceedings in which offence was com. 
mibted is illegal — (Per Kumaraswami 
Sastri, /.)—Court can under S. 195 direct 
officer of Court to file complaint (FB) 410 


- Ss. 195,197, 531 and 537—Commit¬ 
ment without sanction to prosecute in 
case requiring sanotion—Order of commit¬ 
ment cannot be quashed—Sessions Judge 
can ^quil^ccmed (^ground of waist of 

sandWjnN* DAKj ®til906 

Vakil Hlxh Cwirt» 
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Ss. 195 a7id47G Expression "any 
offence referred fco in 3.195” incorporates 
conditions laid down in S. 195 —Tbe 
words refer only bo offences within scope 

195 (FB)7a 

S. 195 (l), (a). (G) a7id (7)—Informa¬ 
tion given to District Magistrate of per¬ 
sons being in possession of fire-arms with- 
out license—Isnie of search warrant is 
judicial act Information found to be 
^Ise—Sauctioa for prosecution granted— 
Order is appealable to Sessions Jud^’e— 

Arms Act (ISTS;. S. 25 - Penal Cole 
S. 132 

S. 195 (6)—Public servant is not as 
such subordinate to High Court GlOe 

S. 19G Actual words of complaint 
Doel not ho sanctioned 918 ^ 

■* S. lOG—3. 196 is disenabling and 
must be construed strictly OG'^c 

<S. 196 Sanction by Government— 
bpsciiic authority held sulhciont 9635 

207. 251. .^4G and 3-17-3. 251 
13 iti no way limitation of right of Migis- 
trato under S. 3-17 to commit case—Magis- 
trate having [.ower to sentence ade-raately 
D^ay still commit on such grounds as 
complicated questions of law arising or 
case being ht one to bo tried bv jury or 
With aid of asso:i;i^ors c)Qy 

Ss. 215, 531, 537, 195 and 197 — 
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Uinmitmont Without sanction to prose- 
cute in case requiring sanction-Order of 
commitment cannot be quashed-Sessions 
Judge can acquit accused on ground of 
want of sanction 1905 

—Ss 233 (0 239, 15-1, 156, 1 G 2 , 221 . 

232 a?i<7 5 d 1 — Dacoity case committed 
to Sessions withdrawn at instance of 

Superintendent of Police-Matter investi¬ 
gated by Superintendent and statornents 
of witnesses recorded—Police Officers and 
^nstables committed to Court of Session 
Charges of extortion and wrongful con- 
imement—Offences committed by diffo- 
rent accused at different places, and on 
fferent dates Single charge against all 
accused and conviction under Ss. 318 and 

380 , Penal Oode-Statements of witnesses 
recorded by Superintendent used as cor¬ 
roborative of their evidenc 0 -(P 0 r Curiam) 
btatements are wrongly admitted - 
(Per Sadasiva Ai7jar, J.) Joint trial of 
all accused is bad {Napier, contra) 

^ S 233—S. 233 does not apply to in¬ 
quiry by committing Magistrate 190a 

Ss. 234 aiid 235—Person includes 
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persons aoting together—General Clauses 
Act (1897), S. 13 (2) A^7d 

5. 235 — Unlawful assemblies at 
differoQt places —Each with different 
common object, but all in pursuance of 
common purpose-Acts of all accused cm 
be subject of one trial Soffd 

^ 239—Same transaction - In order 

to coDsLicute single transaction there 
should be such continuity of action, unity 
of purpose and such proximity of time in 
happenings as would lead trained judicial 
mind to grant them as forming single 
transictiOD 487^? 

S. 2-39 — 3. 239 does not prohibit 
preliminary inquiry for commitment to 
bessions 45 ( 3 )^ 

Ss. 253 and 439—Revision against 
order of discharge—High Court shall ap¬ 
ply same principles as are applicable in 
revision against acquittal Sola 

— 6 '^. 254, 346. 347 and 207—S. 254 
13 in no way limitation of right of Magis- 
trate under 3. 347 to commit case- 
iUiigistrate having power to sentence ade- 
quately may still commit on suchground.s 
as complicated questions of law arising or 
c.ase being (it one to be tried by jury or 
witli til] of a?sc?sor 5 i qq 7 

~~S. 29-^ -Omission to ask jury not to 
mind statement which is not evidence is 
not misdirection 222 (l)a. 

-S. 300—Juror conversing with stran¬ 
ger during adjournment before charge is 
concluded is not sufficient for interference 

222 fll/j 

—-.Ss. 309, 269 (.3; and SOT-Selsion 
Judge must give judgment after recordiu" 
opinion of assessors 49 

“ S. 345 — 3 . 3-15 deals only with law. 
ful compounding of offences - Coinposi. 

tion of offence-Complainant cannot 

,,, p , . 879 ( 2 )a 

odD—Composition before filing of 
comp laint is covered by 3 . 345 879(2)5 

5.345, Para 6 — “Accused” only 
describes character of accused at time of 

—q Qi. p 879(2 )c 

Oompoundmg must be com- 

879f2)/? 

346, 254. 347 and 207—3 254 
IS m no way limitation of right of Magis- 
trate under S. 347 to commit case—Ma¬ 
gistrate having power to sentence adequa¬ 
tely may still commit on such grounds as 
complicated questions of law arising or 
case being fit one bo be tried by jury or 
with aid of assessors 90*7 
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^s‘360-Pen.l Code (18G0), S. 193- 
Deposition not i-eml over to "’“"“j’ 

not aoknowledgedas correct 0'"'^ 
not mere irreguleritv-Conv.ctron und r 
s. 193 is not sustainable 

_ ^5 401 —Penal Code (if^GO). Ss. b-i 

and SO'i-Evidence of insanity some time 

Eire occurrence but nothing to sh w 
that accused did not know consequence 
of his act-Conviction (or murder is ri^ht 
—But reference is justified under . 

- S 403-Joint trial-Some convic¬ 
tions appealable and 

of accused with not appealable couvict on 

in appeal by others stated 
-S. 423 — Altering finding thoui,h 

maintaining sentence should not be done 
if prejudice is caused by alteration 

436 —Magistrate trying minor 

offence—Offence triable by Sessions Court 

disclosed during trial-Prosecution not 

pressing for framing charge under graver 

offence— Commitment to Sessions 0° 

- ••• ' 


ver offence is illegal 


-S. 436—Direction by Sessions Court 

to commit accused to Sessions for 
oSenoe under S. 471,1. P. 0., le noUega^ 

_ Ss. 439 and 144-Ex parte order un- 

agj—When remedies are open to aggriev¬ 
ed party. High Court will not ‘^^terfere^^ 

-Ss. 439 and 253—Revision against 

order of discharge-High Court shal ap¬ 
ply same principles pare applicable in 
revision against acquittal ^ 

-S. 439 —Alien enemy trading under 

license is competent to complain or 
move High Court in revision-intern¬ 
ment of alien subject after revision filed 
will not stay hands of High Court 8516 
-S. 439—Crder of acquittal can be 

revised . , - 

- Ss. 439 and 110—Essentials of notice 

-Defect nob objected to-Accused not 
prejudioed by detecb-High Court should 
nob quash proceedings in revHion / 

__ S, 439 — Administrative orders 

High Court has no appellate or revisional 
authority 

_5 476 —Power to direct prosecution 

is not ’limited bo officer disposing of case 
—Successor can continue 

- S. 476—Proceedings under— Dong 

pendency does not render sanction illegal 


iminai r . . . , 

—r>at party nilfiriovoa ttiay prove 

was prejudifid l*y dobiY . 

195 -K\iires>iuii any 
otTcnco roferro.a to in S. P-'-V incnn- 
rates conditions lai 1 down n, l . <> 

Tho words refer only to ollenons w. In. 

c d i(V". ibb) t<>- 

scope ol b. iJo , . I c 

--483— Cll’spring of Milabai > i - 

bandam marriage are nob 
maintenance where mother can l.o nuin- 

taine I bv tavazhi , ‘ 

_ S .183—Words ‘ unable to maintain 

itsoll”' refer to not only its age li«t 

oial dependency . 

_ 489 —Tarwal funds heconiin-, in¬ 
sufficient in change of circuinsUnces 

—S 199—Bail bond nob mentioning 
date of appearance in portion hlled m by 
su obv Im mentioned in portion signed 
^‘aolused-Bail bond nm.t e read as a 
whole and is not invalid on that ntc 

- S. 517-Property that 

tuallv used for commission of otlence 

Tnh can be confiscabod-Property pro^ 

duced but in respect of which no ofience 
is oommitted is not in absolute 

—s' 517 -Seope-Diserotion must he 
iudioislly usad-IIigb Court not to .uter_ 
fere where discretion is used 
_ S, 517—Money shown to he proba¬ 
bly used in gaming—Its forfeiture can 
bo ordered-No inquiry 

- -S 517 —Proceedings undrr preven- 

five -etions fall within ingutry ^^or 

—k. 517, lOguniZ llO-Prooeodings 

under-Coutt has jurisdiction to confis¬ 
cate property produced before it even in 
absence of proof that oirenoc was com¬ 
mitted with respect to that propel^ 

_Ss 530 ttTtiJ 110 —Issue ol notice by 

Magistrate without jurisdiction is not 
validate! by fact that it was drawn ^ 
by orders from District MtSOstrate 
Delect is question of jurisdiction and 

falls under S. 530 , 

-S. 530 ( 4 )—Absence of 

Bench when evidence is recorded vibia e 
conviction by such.Benoh 

_RQ 1 537 , 195 a«d .197 Gom- 

niitment without sanction to 

in case °Sa 5 ions 

commitment cannot bo quashed hassione 



30 


Criminal P. C. 

.jur]go can acquit accused on ground of 
want of sanction 190b 

$. Oo2—Defect from want of terri¬ 
torial jurisdiction is not covered 229 (l) 
S. 537 (ff)—Scope of, indicated 487c 

“ S. 554 (2) (c)—Criminal Eules of 
Practice, R. 188 Application for copy 
of judgment of Tahsildar Magistrate— 
Search fee cannot he levied 839 

“ S'. oG2— Cheating” does not cover 
odence under Penal Code (1300), S. 420 

Criminal Trial 

^Judgment—Joint trial ~ Evidence 
against each accused must be separately 
ulscussod 885(/ 

Confessions—Extra-judicial confes- 

siODs by accused have very little evi. 
aentiary value 35 ^^ 

“ Evidence—The Deposition is the 
only evidence admissible of statement 
alleged to have been made by witness 

Crown Grants Act (15 cf 1895) 

“ S. 2 Mahomedan Law—Wakf — 
Law 13 not applicable to grant by non- 

Mahomedan—Con 6 rmation of grant for 
wakf—Grant is validated under S. 2 

Custom 

—-NattukotUi Chottic-s—Monev dej.o. 
sited on iniiial of third party-Maral mao 
uob consoniing to wit.hdrawal-Jt isopen 
to depositor to sue for roc-ovur> in spite 
01 I'lactice that it cannot he withdrawn 
unless Diaral n^an consents 

Cypres 

S. 92-Scheme 
^iib Charitable bequest by testator— 

Object mentioned not exhausting corpus 
of fund-General intention to devote 
whole fund to chanty founded—Court 
can apply doct-riaeof cypres and carry 
out testator s intention fir, 0,7 

—Hindu law-Will-Grants given to 
leligious institution made as general 

thanks-offering-Grants earmarked but 

not exhausting recurring income-It is 
legitimate to direct their application to 
promotion of knowledge 559 ^ 

- Will-Construction - Doctrine of 
cypres should _ receive as much extended 
application as is possible in order to «ive 
effect to true intent of donor 659n 

Debtor and Creditor ODJg 

Maral deposit—“Deposit in name of 
one person maral another”-Meanin« of 

explainea 
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Decree 

Setting aside—Fraud — Perjured 
^idonce is not ground: 29 Mad. 179 

o^rruled (FB) 1044 

Execution Order in, should not be 
cancelled without giving party concerned 
opportunity of being heard lOOle 

Execution —To ascertain whether 
proceedings are pending, fact that order 
has been worded as one of dismissal is 
not decisive—It may be suspensory order 
-Limitation Act (1908). Seh. 1. Arts. 180 

loou 

Execution— Continuation of exccu. 
tion proceedings-Proceedings can be 

held to be continued only when interrup- 
tion to them has not been occasioned by 
fault of his own-Limitation Act (1908), 
Arts. 180 and 181 lOOH 


Execution Mulgeui tenant iu South 
, ara—His claim to compensation for 
improvements cannot be attached and 

.. 864(1) 

betting aside — Consent decree 
wrongly passed is not nullity-Wronged 

party can only take course prescribed for 

setting it aside 3 ^ 77 ^ 


Setting aside—Consent decree passed 
by Court having jurisdiction—Party con- 

"^P<^^ch-Evidenco Act 
b. 115 1776 

Execution Absence of consideration 
does not deprive assignee of decree of 
nghj; to execute llZa 

Burden of proof—Suit based ondccu- 
ment-Onus lies on plaintiff to prove 
that It 18 genuine 375 ^ 


Construction—In construing docu¬ 
ments Court should be guided in the first 
instance by the language of the document 
and by the facts of the particular case 

r, . . .. 9466 

CoDstruction — Whenever you re- 
quire” is not equivalent to “forthwith” 
or immediately” 5325 

Construction—Grant—Nature of— 

Terms of document must be looked at to 
ascertain nature of estate granted by it 

n . 3386 

OoDStruction—Party wishing docu¬ 
ment to be understood as being different 
from what words suggest—It must be 
shown that the form in which language 
IS clothed does not express real inten¬ 
tion of parties (FB) Ic 
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19I‘^'0for3 to 
subspmlAr.^ ^ •^ost of A'anfl not to 

suDsequont sectioos of / o 0 .I/, 

^stobof™„ed„„aoffe;co.ore:tod 
by, are triable by‘r 

__ .Jos. 3 to 11 av 0 nob 


Indkx, 1019 jr.\Dius 

Ecclesiastical Law 

I to mattor^i-f iloctrino — P.iit lloinan Outliolic 
to Cliuroh is voluntary a^'^dciat.iuii i'jy 
24(1. rules which it has urvlo fur internal 
atod inana-’ornent ,s-2;hi 

5 in -Voluntary association adoi'lin:' rules 


DrnpJnrtAr. L 1 .■* 0 bo 11 tiro null 

extendea-Or"'“' ’’’ 

24i 

--o under, R. 20—After 

Words' .District Magistrate" must be 
.ords “acting District MagisSraloor 
^^istrate executing functions of Dis- 
A'lcb Masistrate" 2ic 

Easements 

Right to water—No easement to get 
water from channel is claimable against 
Governmeot—No injunction to restrain 


whicli difl’ering from Ihosoof parent hoiiy 
—Members are not memhers of puont 
body hut form indepeiidont association 

s2;i/- 

-Canon law governing Catliolie Church 

recogni.'es no 'iistlnction hclwcon vpiri. 
tual and temporal powers of Papacy S23(^ 

-Church while adopting main doc- 

trines of Citholioism, framing sonio dif. 
feront rulcs—Those rules must ho proved 
as custom—<.Questions of custom being 


threatened interference in such right can 
be claimed 10G4Z) 

Incorporeal hereditaments—No pos¬ 
sessory rights can be claimed—Easement 
not ripened into prescriptive right — 
No action for interference lies 1064c 

Water rights — Irrigation of lands 

from Government tank—Lands already 

under cultivation have preferential rights 

to supply over waste lauds subsequently 

brought under cultivation 207 

EaiemenU Act (S of 1882) 

5. 7— Owner" doss not necessarily 
mean absolute owner 3Z9d 

S. 7 (f)}—Lands half mile distant 
from natural stream are not riparian 
lands—Nonriparian owner is liable to 
waber-cess for irrigating lands with water 
from stream in absence of grounds ex¬ 
empting him from liability—Madras Irri¬ 
gation Cess Act (1865) 1152 

Ss. 8 to 19—“Impose" in Ss. 3 to 19 
means creation of easement by voluntary 
Act 339c 

Ss. 15 and 16—Period of tenancy is 
to be deducted only if suit is brought 
within three years after termination of 
term Fact that owner allowed tenant to 
bold over makes no difference 339a 

“I Ss. 15 anri 16—Right to light and 
air by way of easement cannot be ac¬ 
quired for limited period 3395 

S. 17 Easement from artificial 
channels or tanks can be acquired by 
^cripbion 1025^ 

^ S. 17—Water from waste weir flow, 
ing in defined channel—Easements can be 

^qnired under S. 17 10256 

Ecclefiattieal Law 

Jurisdiction — Church of England 
is subject to ordinary Couibs even in 


of fact no second appeal lies 823<f 

Election 

-Doctrine of, is ha^od on principle of 

conapensatioD and not on that ol forfei- 
ture—Court is not concarnel witli quan¬ 
tum of compensation 4G4a 

-Will—Construction—Persons accep¬ 
ting bonetU under will must adopt whole 
contents of instrument and renouncing 
every right inconsistent willi Id 4646 

Evidence Act (1 of 1872) 

- Ss. 6 a?i<7 32— Will - Construction— 

Bequest by Hindu for porformauce of 
“thaligais" in temples—Allocation of in¬ 
come not indicated—Brother's sons ap¬ 
pointed as varas to conduct charities— 
When will was registered and also in 
cerrain legal proceeding relating to pro¬ 
perties in tiuo.-iion, testator making state- 
ments of his intention to liequeath pro¬ 
perties for charitable p’.K[!osej — ouib 
under 8. 92, Civil P. G., for removal of 
varas and for scheme—Dedication held 
not void for uncertainty—“Varas" meant 
only trustee for charities — Court had 
power to direct surplus income to im¬ 
parting religious instruction—Trust held 
public trust—Statements made by testa¬ 
tor at registration of will and also in 
civil proceedings were admissible under 
Ss. 6 and 32 659a 

Ss. 3^ and 6—Will—Construction 
—Bequest by Hindu for performance of’ 
thaligais" in temples—Allocation of in¬ 
come nob indicated—Brother’s sons ap¬ 
pointed as varas to conduct charities— 
When will was registered and also in 
certain legal proceedings relating to pro¬ 
perties in question, testator making state¬ 
ments of his intention to bequeath pro¬ 
perties for charitable purposes — Suit 
under S. 92, Civil P. 0., for removal of 
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varas anti for schome—Derlicafcion heltl 
neb voitl for uncertaiuty—“Varas” meant 
only trubteo for charities — Court Invl 
power to direct surplus incouie to im¬ 
parting religious instruction—Trust heltl 
public trust Statements made by tesla, 
tor at registration of will and also in 
civil proceedings were admissible under 
Ss. 6 ami 32 ^ ggg,, 

o. 3'_ ,.5) Child 3 father's statement 
about date of birth can be proved by per¬ 
son who pro))ared horoscope 146e 

—5. 33—Evidence recorded ia another 
suit cannot lo admitted except under 
b 33—Consent of parties cannot make 
It admissible ^ 54 ^^ 

b'. .]<} Proof of genuineness of will 
—Inquiry before Suh-Registrar — Depo¬ 
sitions aie admissihlo in suijse luent suit 
—Registration Act (IG of luOS), S. 41 (2) 

540 

“I S. 34—Account book- entries must be 
^own to bo real and honest transactions 

fheymnstbe corroborated—No form 

of evhlence can be prescribed 132a 

——S'. OS—Admission should not be 
lightly ignored rjQOj; 

Ss. 5fa and 92 (4)—Mortgage regis¬ 
tered— Subsequent agreement for pav- 
menfc of less than stipuiaied consider^ 
tion is inadmissible—(Per lEu/Z/.s, C. J 
and OA///W.?, Shediatjiri Aiyar, J",, 
contra) Oral agreement admitted in 
pleadiEgs however need not be proved 

_ _ 833 

os. 64 and Go Copy of document 
exhibited by consent of parties—Appel¬ 
late Court cannot reject it because of non. 
production of original 758 ( 2 )^ 

S. G8—Transfer of Property Act 


^'5 


S, o9 Document without proper 
attestation is ineffectual—Admission by 
executant of execution does not cure de- 

o. id Scope—All that is necessary 
to render proof by comparison admissible 
13 a dispute as to writing 954 

S. 9l Pro-note— Contemporaneous 
. advance Distinct causes of action do not 
vest in creditor 370(? 

Ss. 92 { 4 ) and 58—Mortgage regis. 
tered— Subsequent agreement for pay. 
ment of less than stipulated considera¬ 
tion is inadmissible-(Per TEa//i 5 , C. J. 
and Oldfield^ Seshagiri Aiyar, 
contra) Oral agreement admitted’ in 
pleadings however need not be proved 

833 


Ev.'LadRAS 
’•S. Act 


O. ACl 

unregis ter Sale deed—Contemporaneous 

l)rovo it as .agreement to reconvey to 

tontiou of pug^io® is inadmissible lu- 

•iJendt cannot be proved by 
® 7lla 


extrinsic e\ 
■Ss. 95 


-b.s. 9a to 9'i ^ , 7 

(1 of 1877), S. 

wrongly described—transferred 
mere declaration of title 
—In suit for recovery pur® 

prove real intention nnrler EviJ?®^ 

(lof 1872).S3.95to 97 2i roL 

S. 101— Mortgage and lease —1 
son alleging that they are one must 
prove it 1186c 

S. 102—Compromise decree—Bur¬ 
den of proof is on party asserting it to 
be illegal lHOc 

S 114—Presumption of agreement 
and of consideration for it can be drawn 
from fact of long payment of enlianced 

923e 

S. 114—When can presumption of 
permanency of lease be drawn stated — 
Ijandlord and tenant, permanent tenancy 

897c 

S. 114,///m5. (g) — Hindu law— 
Debts— >riinager— Binding character— 
Burden of proof is on creditor— Omis- 
Riou of defendants to produce accounts 
to prove necessity Adverse presumption 
arises under S. 114. Ulus, (g) 444 

S. 115 —Suit instituted in Small 
Oause^ Court — Defendant objecting to 
jurisdiction—Plaint presented to proper 
Oourt—Revision against decree—Defen- 
ant 13 estoppe l from objecting to juris- 
flicfcion of ordinary Court 1172 

—S 115-Civil P. 0. (1908), 0. 22, 
R. 9 Death of plaintiff during pendency 
Application for substituting by legal 
representative dismissed—Suit by le«al 
representative— Defendant is estopp'ed 
from eoDtenOing that 0. 22, R. 9 applied 
lime spent in prosecuting wrong re 
medy could be excluded under Limitation 
Act (9 of 1903), S. 14 gyg 

S. 115—Negotiable instrumenb-En- 
dorser is estopped as against endorsee 
from disputing validity of instrument 

o r. 2626 

b. 115— Decree— Setting aside— 
Oonsent decree passed by Court having 
jurisdiction Party consenting cannot 
impoftch 177ft 

—S. nS -T. P. Act (1882), S. 41- 
iransfer of patfca to help transferee to 
secure employment—Transferee whether 
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ostensible owner— Purchase from trans¬ 
feree — Absence of iniiuiry as to title of 
vendor—Vendee held could not rely on 
title acquired 
owner 

-S. 157—S. 157 is controlled by Cri¬ 
minal P. C. (1898), S. 162 4875 

-S. 160—"Sore” explained— It must 

be shown that the witness is justilied in 
being sure that the record relied on by 
him is correct 1325 

- S. 165— Evidence recorded by Sub- 

Eegistrar admitted by consent of parties 
—Judgment based on such evidence is 
void 8185 

Execution 

-Decree binding — Executing Court 

cannot go behind decree 948(1) 

Explosivei Act {4 of 1884) 

- S. 4 (1) atid (2)—China crackers are 

explosives 846a 

-Rules under R. 3 — Person in pos- 

session of explosives must show that they 
are toy fireworks 8465 

-Permit for possession of explosives 

granted for certain quantity to be pos¬ 
sessed at specified period and particular 
place—Permission to import larger quan¬ 
tity for longer period must be read as 
subject to quantity in possession being 
exhausted or reduced below maximum for 
which possession is permitted 846c 
Fraud 

-Insisting on rights fraudulent — 

Other party can be relieved against 

(FB) 10835 

Ganjam and Vizagapatam Agency Rules 

- Br. 10 and 20—Contract Act (9 of 

1872), Ss. 39 and 73 —Agreement to cut 
and take timber from forest of zamindar 
—Breach of contract — Suit for damages 
— Governor’s Agent transferring part- 
heard case to Special Assistant Agent — 
Suit decreed—Decree confirmed by Agent 
in appeal — Application to High Court 
under E. 20, Ganjam and Vizagapatam 
Agency Rules, held not maintainable — 
Agreement not license but contract—Da¬ 
mages could be claimed—Agent held com¬ 
petent to transfer suit 3796^ 

- B. 10 (2) — Agent has power to 

transfer part-heard case to Special Assis¬ 
tant Agent 379a 

-R. 20— Agent .transferring a part- 

hoard case “"High Court will not inter¬ 
fere 3795 

- B. 20—High Court—Jurisdiction — 

Technical grounds—No prejudice-Find- 
ings of fact—No interference 379c 


by estoppel against real 

50 


Ganjam and Vizagapatam Agency Rules 

- /ir. 20 ii/id 10 ~ Coni ru t Ai’t (9 of 

1872), Ss. an.l 73 “ Aiirt’i'niont t.n cut 
atid take timbor from foiust, of / imiiiilar 
—Broach of contract — Suit for ilam igos 
— Governor's A^'otit transfoi i in;' |mt- 
heard caso to Special A-i^ist int A'^ 'ot — 
Suit decreed — l>ecreo coiirinti'^l i>\' A :ent 
in appeal — Applicition t.olli^li Ciurt 
under U. 20, (lanjani an 1 \ i/o^apatain 
Agency Buies, hold not nviintainalilc — 
Agroeinont not license Imt contract — da¬ 
mages could bo claimed —Ageiit held com¬ 
petent to transfer suit 3715/ 

General Clauses Act (10 of 1897) 

- S. 3 (57) —Will—Authority (o alopt 

though revocable and taking ellcct after 
death is not will — To make it a will it 
should in addition contain disposal of pro¬ 
perty 4475 

* -3 (57)—Will — More direction 

to person empowered to act as guardian 
of adoptee to manage property is not dis¬ 
position of property —Independent pos- 
thumous disposition is necessary 447'j 

-S. 13 (2) — Criminal P. C. (1'98), 

Ss. 234 and 235—Person includes poisons 

acting together 487^/ 

Godavari Agency Rules 

- Br. 10 and 16 — Order by Agency 

Munsif in execution of decree of Govern¬ 
ment Agent is not appealable to Govern¬ 
ment 082a 

Government of India Act (1915) 

- $. 106 (2)— Composition of income- 

tax—Repudiation of agreement for com¬ 
position by Collector under provisions of 
Act 5 of 1916 —Siiii to declare agreement 
binding on Collector does not lie on ori¬ 
ginal side of High Court — High Court 
has no jurisdiction to determine whether 
Collector was right in his view of law in 
absence of averment that be used statute 
to commit act of aggression—Income-tax 
(Amendment) Act (5 of 1916) 715 

-S. 107 — Per Abdur Bahim, J. — 

High Court can expunge irrelevant and 
scandalous matters in judgment of Court 
subordinate to it {Oldfield, J., contra) 655 

-S. 107-Civil P. C. (1908), S. 115- 

Proceadings under Land Acquisition Act 
are judicial Collector refusing to make 
reference—High Court can revise order 

583(2)5 

- S. 107 — Presidency Small Cause 

Courts Act (1882), S. 41 — Suit to eject 
from portion of house — Rent of portion 
being less than Rs. 1,000—Suit is cogniz¬ 
able by Small Cause Court — Decision of 
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Government of India Act 

question of title for exereise of jurisdic¬ 
tion—Revision is incompetent is? 

Grant 

-Construction — Grant of kncl 

Hounded by non-navigable river — Onus of 
showing that grant did not inciude bed of 
river is on grantor (FB) 9G5 

Inara — Village granted as sarva. 
maniyam besides poramboke”— Crema- 
tion ground required for communal pur¬ 
poses must bo deemed to be excluded 

'Co 

Inara Grant for religious service is 
a public trust and not service tenure 

^ . . 515ft 

Condition of power of re 


Inara 


sumption—Public character of trust is 
not impaired—Principle does not apply 
to grant by British Government 515c 
Inam—Presumption—In grants by 
Native Rulers there is no presumption 
that only melvaram was granted 515 / 


, 1919 Madras 

Guardians and Wards Act 

does not confer such authority 

_„ , ^ (FB) lom 

o. 4 De facto guardian is guar. 

Ss. 1 (^) and 7 ( 2 ) — Appointment 
ot statutory guardian removes de facto 
guardian 

; -Ss. 34 and 35—Principal bond miss¬ 
ing burety bond can still be assigned 

5s. 34 and 35 Assignment of surebv 
bond—No failure to obey order to exhibit 
accounts or apply balance due—Suit on 
surety bond U not maintainable 432c 

- Ss. 34 and 35—Breach of conditions 
by guardian Proper remedy is order 
under S. 34 or decree against guardian— 
On failure to satisfy suit against surety 
suit is governed by Limitation Act (9 
of 1908), Sch. 1 , Art. 68 432(i 


-_ 04 f \ r, 

_ T) Sursfcy boDcl —Court as 

° wboIe-Pro. obligeo alone is entitled to sue in absence 
>tion I.sue of patta - Levy of full of assignment 430 . 


1- •• i lO* 

sumption—Issue of patta — Levy of full 
assessment — Inference is that lands 
should be subject to old conditions 515/i 
Inam — Bnfranchisement — Inam 
attached to hereditary office is converted 
into ordinary property 215a 

Inara-Registered holders of heredi¬ 
tary office before enfranchisement—Suit 
for recovery of lands attached to office 
after enfranchisement is maintainable 
witnout impleading other members of 

215/1 

Guardian and Ward 

- Will—Construction — Power given 
to executor to manage property till 
minors attain majority-Promissory note 
executed by executor, describing himself 
as executor under will, in renewal of 
interest due on prior promissory note— 
Suit on promissory note - Estate of tes- 

tator held not liable - Mere recital as 
executor did not constitute him guardian 
of minors-Executor held to have no 
power to acknowledge debt even as 
guardian 

-Acknowledgment of debt-Guardian 

cannot acknowledge debt unless for bene 
fib of ward and unless expressly em 
powered—Limitation Act (1908), S. 20 

Guardiant and Wards Act [8 of 1890) 

-Hindu Law—Guardian — Appoint- 

ment — Guardian for coparcenary pro. 

perty cannot be appointed under will_ 

Enactment dealing with guardianship 


■5. 41 ( 3 ) Death of ward — Court 
can pass order directing guardian to 
hand over properties to minor’s heir 

^ / X 255® 

^ 5. 41 (3) Words “for any cause” 

include death of minor 2555 

5.41(3)— ‘Property belonging to 
ward” explained 255c 

S. 41 (3)—Court can require de facto 
guardian to deliver minor’s property to 
statutory guardian 189c 

Ss. 48 and 41 (3) — Orders made 
under the Act” does not cover requisi- 

nindu Law 

-Adoption—Widow — Revocation of 

consent of sapinda on sufficient ground is 
legal 1077a 

-Adoption—Effect of—Second adop¬ 
tion results in divesting mother of pro¬ 
perty of previous adopted son 10776 

-Adoption—Widow adopting without 

bona fide attempt to obtain advice of 
sapindas Consent of remoter reversioner 
interested in adoption obtained — Adop. 
tioD is invalid 939 

-Adoption—Widow having power to 

adopt cannot give it up in consideration 
of advantage to herself 447 <f 


* 


Adoption — Theory that adoption 
must be made to last male holder does 
not apply to oases of impartible zamin- 
daris 447 / 
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-Adoption—Firsb adopted son dyini? 

while intanb — Second adoption is valid 

95a 

-Adoption—Power to adopt comes to 

end when estate vests in full owner cap¬ 
able of continuing line of succession 956 

-Adoption—Existence of coparcener 

is no obstacle to widow's exercising power 
to adopt 95c 

-Adoption — Theory that adoption 

sbonld be to last male bolder does not 
apply to joint family 95i 

-Alienation—Necessity—Part consi¬ 
deration not for valid purpose—Sale when 
to be upheld or set aside explained 

1193(2) 

-Alienation—Manager—Dedication to 

idol on occasion of performance of religi¬ 
ous obsequies by manager is valid 609{2)a 

-Alienation—Father—Sale held not 

binding on sons—Consideration is nob 
charge on son’s share 776a 

-Alienation — Father — Antecedent 

debt—Mortgage of joint property by 
father—Subsequent mortgage in renewal 
of prior one—Sons are not liable 747a 

-Alienation — Father — Antecedent 

debt—Meaning explained 7476 

-Alienation — Widow — Suit by one 

reversioner—Other reversioner made de¬ 
fendant—Latter offering to pay court-fee 
in case plaintiff would succeed —No de¬ 
cree could be passed in favour of rever¬ 
sioner defendant—Procedure applicable 
to partition suits where co-owner socks 
joint declarabicm by which all co-owners 
can benefit cannot be applied to tenants- 
in-common 736 

-Alienation—Manager—It is not valid 

except for necessity 500a 

-Alienation—Coparcener — Alienation 

of bis share for consideration is valid, 
but nob gift 5006 

Alienation—Contract Act (9 of 1872), 
S. 2 (d)-Gift by coparcener of his 
share in consideration of marriage is 
valid 500c 

-Alienation—Coparcener—Gift to co- 

parcener for performance of sradh to 
sonless member is valid 443 

Alienation — Coparcener — Transfer 
of share by coparcener to another mem¬ 
ber for consideration does not effect par¬ 
tition among all members 440a 

— Alienation — Coparcener — Gift by 
one member of his share to another is 

nob valid 4406 

“ Alienation — Widow— Compromise 


of litigation liy widow does not ninount 
to alienation 

-Alienation — Widow — TiMiisfor of 

Property Act(l of S. 43—S;Ue by 

widow of her own and cu-wi.low's intor- 
esb has no effect on suhsoijiiont aoiinircd 
interest 14 ,‘j/, 

-Ali6natioii~Fathpi—Antecedent 

debts—Independent debts by father on 
security of family property before mort¬ 
gage in suit is antecedent to l)ind sen’s 
shares (FB)75 

^-Debts—Fathor—Dol)t incurred by 

father before partition and renewed after 
partition without authority of son—Son 
is not liable 1175 

-Debts — Father — Misapj)rcpriation 

of trust fui.ds h^- trustee—Sou is liable 

943a 

-Debts—Father — Avyavaharika ex. 

plained 9436 

-Debts — Father — Son's liabilitv— 

a 

Sureties of throe kinds are recognized, 
surety for appearance for assurance and 
for payment—Surety by father—Sons 
are liable only if it is for payment 831 

-Debts — Father — Decree against— 

It can be executed in absence of proof of 
immorality or illegality of debt against 
whole estate—General immorality is not 
sufficient 612 

-Debts—Manager—Binding character 

—Burden of proof is on creditor—Omis¬ 
sion of defendants to produce accounts 
to prove necessity—Adverse presumption 
arises under Evidence Act (1872), S. 114, 
Ulus, (g) 444 

-Guardian—Personal liability — De¬ 
cree made personal can be corrected in 
appeal though not contested—Minor’s 
estate is liable for proper debts 1102c 

-Guardian—Appointment— Guardian 

for coparcenary property cannot bo ap. 
pointed under will—Enactment dealing 
with guardianship does not confer such 
authority — Guardians and Wards Act 

(FB) 1046^ 

-Guardianship — Joint family — 

Appointment of guardian by only adult 
coparcener by will is improper 

(FB) 104Gfl 

-Joint family—Reference to arbitra. 

tion by manager in good faith is binding 
on other coparceners 878 

-Joint family — Collusive decree 

against some co-parceners on sham tran¬ 
sactions—Family property sold in execu. 
tion—Co-parceners can sue to set aside 
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and for recovery on shares — Partition 
can he elTected in suit itself — Decree- 
holder purchaser is not entitled to equi¬ 
ties 700 

-Joint family — Contract Act 

(1872), Ss. 247, 245, 240 and 248 — (Per 
Wallis, C. J. and Spencer, J.\ Sadasiva 
Aiyar, J contra) Words 'admitted to 
the benefits of the partnership” in S. 247 
do not apply to minor members of Hindu 
trading family — Joint trading family 
consisting of father and minor son — 
Debts incurred during minority— Minor 
son is nut personally liable even though 
he takes active part in business both 
when ho was minor and after he came of 
ago GfiOa 

-Joint family — Nattukottai trading 

family—Presumption is that son assist¬ 
ing father though minor is partner 
—Contract Act (1872), S. 245 6905 

-Joint family—Coparcenary in sense 

tliat members constituting it have in¬ 
terest in property does not exist in case 
of impartible zamindari— Zamindari is 
however joint family property in that 
succession to it must be traced from 
members constituting it—Difference bet¬ 
ween coparcenary or joint property and 
joint family property stated 

-Minor — Covenant on I)oha!f of 

minor entered into by guardian for his 
benefit—Decree cannot be passed against 
minor on his estate if no charge iscreated 
on estate under that covenant (FB) 641 
-Minority — Guardianship — Step¬ 
mother—In absence of nearer relation 
she can act as guardian—Guardian can¬ 
not make minor personally liable after 

majority 11025 

-Partition—Declaration of intention 

is sufficient provided it is clearly ex¬ 
pressed—Doctrine applies even between 
major and minor coparceners 1156 

-Partition—Idea of extra share to 

eldest member is absolute 988a 

-Partition—Members living together 

after partition and incurring jnarriage 
expenses indiscriminately— Reunion is 
not proved 9885 

^ -Partition— Suit for partition by 

minor— Decree can be passed only if 
minor’s interest are likely to be ad¬ 
vanced thereby or likely to be protected 

275(2) 

-Partition — Father taking his 

share— Grandfather and grandson can 
continue joint (FB) 154 


Partition Suit for — Preliminary 
decree against father—Death of father— 
His sons can be brought on record aa 
legal representatives—Civil P. C. (5 of 
190S), 0. 22, R. 4 . 42c 

Partition—Arbitrators appointed to 
effect partition effecting only partial 
partition—If accepted same is binding 
on parties 8d 

*— Religious endowment—Archaka— 
Female is not disnualified (FB) 698 

-Heii gious endowment — Mahant is 

trustee 571a 

Religious endowment—Performance 
of puja—Women can get puja performed 
by proxy 198(1) 

-Religious endowment — Trustee — 

Powers—Trustees cannot grant perpe- 
tual lease 130a 

-Religious office — Sale of office of 

paricharaka to stranger is void 570 

-Reversioner—Suit for conservation 

of property is representative (FB) 9115 

-Reversioner—Suit—Cause of action 

—Invalid alienation raises only single 
cause of action for declaration of invali¬ 
dity that has to be availed of hy rever¬ 
sioners in tlieir order — Immediate re¬ 
versioner not availing—Fresh cause does 
not arise to next reversioner—Art. 125 
applies—Same cause of action is to be 
availed of even by person becoming re¬ 
versioners by adoption or birth—Limita¬ 
tion Act (1908), Art. 125 (FB) 911c 

-Reversioner — Civil P. 0. (1908), 

S. 11—Dismissal of suit by immediate 
reversioner or claim barred by time af¬ 
fects other reversioners in suit for de¬ 
claration of invalidity of widow’s aliena- 
tion—38 Mad. 406 applies to suit for 
possession and not for declaration of in- 
validity of alienation (FB) 911d 

-Reversioner — Suit by — Right to 

sue for declaration of invalidity of 
widow's alienation is joint right and re¬ 
mote reversioner cannot sue without 
impleading nearer ones (FB) 911c 

^-Reversioner — Limitation Act 

(1908), S. 7—Principle of S. 7 applies to 
suits by reversioners to declare widow’s 
alienation not binding— Limitation once 
begun runs against all reversioners 

(FB) 911/ 

•-Stridhan— Wife creditor for her 

stridhan—Wife in possession of assets 
after husband’s death—Testamentary be¬ 
quest by her of debt— Intention to keep 
debt alive—Legatee is entitled to recover 
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—Dootrino of merger is not applicable— 
Transfer of Property Act (1882), S. 101 

542 (2) 

-—Succession— Dancing girl — Female 
issues have preference over males— Suc¬ 
cession is governed by custom— Daugh¬ 
ter’s daughter is preferred to son 

1193 (1) 

-Succession — Widow becoming 

Mabomedan and marrying Mahomedan 
forfeits by remarriage her interest in 
her first husband’s estate (Per Wallis, 
0./. and Oldfield, J.] Seshagiri Aiyar, 
J., contra)—Hindu Widow's Remarriage 
Act (l856), S. 2—Caste Disabilities Re- 
moval Act (1850) (FB) 854 

-Will—Powers of— Person who can¬ 
not will away cannot be allowed to con¬ 
trol that property after death (FB) 1046c 

-Will— Father can in exceptional 

•cases appoint by will guardian to manage 
undivided sons’ estate during minority 

993/ 

-Will—Doctrine of cypres is in har¬ 
mony with Hindu Sbastras 65Sc 

-Will—Grants given to religious in¬ 
stitution made at general thanks-offering 
—Grants earmarked but not exhausting 
recurring income— It is legitimate to 
direct their application to promotion of 
knowledge—Cypres 659/ 

-Widow—Surrender by widow and 

daughter in favour of next reversioner 
with reservation for maintenance is valid 

8G5 

-Widow—Suit by reversioners—Suit 

compromised—Reversioners to take pro¬ 
perty on widow’s death—One reversioner 
•dying before widow— Reversioners toDk 
vested interest under compromise and 
flurviving reversioner cannot claim wholly 
by survivorship 768 

I Widow Reversioner impeaching 
alienation by widow need not prove 
actual transfer by widow 706a 

-—Widow— Mortgage by husband — 
•Suit on — Withdrawal of defence by 
widow—Sale in execution of mortgage 
decree—In absence of any oollusivearrange- 
ment by widow, purchaser is not alienee 
■trom widow—Suit by reversioner to set 
aside such sale is governed by Limita 

\ 120. and not 

Art* 126 7066 

j^Widow—Absolute estate— Gift in 

favour of female-In absence of any res- 

, Haint absolute interest passes to donee 

567a 

ISlDjlndexes (Mad.)—6 & 7 


by 


Hindu Lbw 

——Widow—She can tnako toataincntary 
disposition in al>solutu ostato 557 /; 

-Widow—Ahaoliito estate—(lift by 

husband contemplating roliromont from 
world to wifo in lieu of inaintonaiico — 
Deod conferring power of sale - Ahsoliilo 
estate is conferred 174 

^—Widow— Surrender in favotii' of 
reversioners is valid—Smallness of con¬ 
sideration and agreement to reconvey pro¬ 
perty to strangers does not matter 

52 {2)a 

-Widow — Surrender — Small and 

inappreciable portion not included — 
Surrender is valid 52 (2)(i 

-Widow—Compromise by — If in 

interest of estate is binding—Reversioner 
can challenge it on ground of absence of 
case and negligence in effecting com. 
promise 32 (3) 

Hindu Widow's Remarriage Act (15 of 1856) 

-S. 2— Hindu law — Succession 

—Widow becoming Mahomedan and 
marrying Mahomedan forfeits by re 
marriage her interest in her first hus¬ 
band’s estate (Per Wallis, C. J. and 
Oldfield, J.; Seshagiri Aiyar, J..control). 

(FB) 854 

Impartible Estate 

-Inalienability— Change of tenure — 

Condition of inalienability must be 
deemed to be removed 1117a 

-Impartibility does not enure after 

change of tenure 11175 

-I’crinanont Settlement— Sanad — 

Construction of — Incidents of aliena¬ 
bility held created lllTc 

— Custom prior to cession whether 

can he considered—Quaere 1117d 

-Custom—Prior to or after cession — 

Karvetinagar estate — Custom, to have 
force of law, must be consciously followed 

1117/i 

Income-tax Act (2 of 1886) 

— (as amended by Act 5 of 1916) — 

Government of India Act (1915), S. 
106 (2)—Composition of income-tax ~ 
Repudiation of agreement for composition 
by Collector under provisions of Act 5 of 
1916—Suit to declare agreement binding 
on Collector does not lie on original side 
of High Court—High Court has no juris- 
diction to determine whether Collector 
was right in bis view of law in absence 
of averment that he used statute to 
commit act of aggression 715 

-S. 31 (S) as amended by Act (do/ 

1916)—Meet of amendment is not only 
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Interpretation of Statutes 


Income'tax Act 
chango in rate—It authoii^^es re-assess- 
ment 8G8(2)a 

-S. 31 (3)—Effect of Cl. 3 added by 

Act 5 of 1916 stated—Agreement subsists 
as to sums accrued due l>ut not paid — 
Section is limited to sums not become 
payable 868(2)6 

Insolvency 

-Keceiver—Insolvent's properties be- 

come divisible among creditors from date 
of adjudication whicli relates back to date 
of petition 9o76 

■-Decree souglit against firm—It is 

porinissiblo to sue only solvent members 
—I’artnersbip 957d 

*-Civil ?. C. (1908). 0. 38. Kr. 1 

and 2—Defendant arrested before judg¬ 
ment—Deposit of money under R. 2— 
Deposit is earmarked for suit and is 
subject to plaintifl's lien in case he suc¬ 
ceeds—Insolvency of defendant will not 
convert deposit into property of creditors 
—Plaintiff can appropriate that amount 
to exclusion of receiver—Security for 
ai)pearance is not to the credit of suit 

607 

Interest 

-Post diem—Liability to pay—Inten¬ 
tion of parties how to be considered 
stated 186(1) 

-Minor Mahomedao suing for her 

father's share in family trade against her 
coheirs, who used assets in another trade 
is entitled to 6 p. c. interest on her share 
from fatlier’s death 164c 

Interest Act (32 of 1839) 

-Act is not exhausive—Interest oan 

be awarded in cases not coming under 

Act 164a 

-Act does not apply to unascertained 

sums of profits of trade 1646 

-S. 1—Limitation Act (1908), Arts. 83, 

97 and 116 — Sale of property — In¬ 
demnity bond—Vendor undertaking lia¬ 
bility against mortgage, sale and other 
disputes—Property lost by vendees on 
account of adverse claims—Claim on im¬ 
plied covenant held barred under Art. 116 
—Claim on misrepresentation presented 
after three years after decision of High 
Court also held barred—Indemnity bond 
construed — Claim on indemnity bond 
held within time—Plaintiff held entitled 
to interest under S. 1 757 

Interpretation of Statutes 

-Doubt regarding construction of sec¬ 
tion—Proviso to section can be consi¬ 
dered 590c 

-Marginal notes cannot be used 6146 


Rules under section should be read 
as part of it 24<f 

Amended Act—Section repealed and 
enacted in slightly different form—Pre¬ 
sumption is against implied alteration 

J -dT 
Jurisdiction 

-Foreigner — Municipal Court has 

jurisdiction over nonresident foreigner 
if cause of action arises within its juris- 
diction—Whether decree against him car> 
be enforced in foreign State is to be dis¬ 
posed of by Court of that State 883c 

-Church of England is subject to 

ordinary Courts even in matters of doc¬ 
trine—I3ut Roman Catholic Church is 
voluntary association bound by rules 
which it has made for internal manage¬ 
ment—Eccesiastical law 823a 

Land Acquisition Act (1894) 

-Civil P. C. (1908), S. 98-S. 98 ap- 

plies to appeals under Land Acquisition 
Act (1894) (FB)6266 

- S. 11—Compulsory acquisition of 

land—Tenant is entitled to claim appor¬ 
tionment of compensation 293c 

- S. 18 (1)—'‘Any person interested" 

includes person claiming interest in Com¬ 
pensation-Application by such person— 
Collector has no power to refuse to make- 
reference 68S(2)a 

-Ss. 23 and 24—Valuation of occu¬ 
pancy rights—Land including all interest 
should be valued and amount should be 
apportioned according to interests—How 
tenant’s interest should be valued stated 

222 ( 2 ): 

-S. 64-Civil P. C. (1908). 0. 41. 

Rr. 22 and 23—Appeal by Collector 
against part of decree in land acquisition 
case Memo, of objections against other 
part of decree may be filed 827 

54 Decision of High Court in 
appeal under S. 54 is not judgment with- 
in Letters Patent (Madras), Cl. 15 

(FB)623a^ 

S. 54, R. 2 (2-a) of appellate side 
rules applies to appeals under S. 64 

{FB)626tf 

Land Improvement Loans Act (19 of 1883) 

-S. 7—Loan for making improvement 

illustrated 5906. 

- S. 7 (1)—Sale under S. 7 (l)—Pro- 

visions of Revenue Recovery Act apply 
to such sale—Sale is free from prior en¬ 
cumbrances—Madras Revenue Recovery 
Act (1864), S. 42 590« 



Landlord and Tenant 

—|~Ej 0 otment—Yearly tenancy denied— 
Failure to prove permanent tenancy— 
Burden of proof is still on landlord to 
prove that tenancy is terminable—Proof 
of tenancy terminable given—Burden of 
proof shifts on tenant to prove penna. 
nency 1135^ 

-Permanent tenancy—Temple lands 

—Permanent occupancy rights pleaded— 
Uniformity of rent for 50 years—Pre¬ 
sumption of permanent tenancy arises 

■ 113o/» 

-Oocupancy rights—Unoccupied Gov¬ 
ernment lands-Presumption that occu¬ 
pancy rights can never be acquired 1135c 
Permanent tenancy—Uniformity of 
rent for 50 years—Presumption can be 
raised—Trust property — Presumption 
should not be drawn if breach of trust is 
involved ^ 

Relationship In absence of specific 
provisions English law of real property 

applies-T.P. Act, S. 111 (g) ii06c 

-—Tenancy — Incidents — Mathiri 
Kasavu and Sadalwar are incidental 
charges payable by raiyatwith rent 923(Z 
Rent Rate—Garden rate is payable 
when based on contract or custom 9236 
— Permanen^toaMy-EvidoDce Act 
Uo72), S. 114 When can presumption 
of permanency of lease be drawn stated 

T. 897c 

.. ^ i^ermanent tenancy — Expressions 

Kayam, and Saswatham ” import 
ordinarily permanent tenancy 88G(X 

-;^Service tenure—Lands held on ser¬ 
vice tenure are inalienable beyond hol¬ 
der s lifetime—Subsequent enfranchise, 
ment of lands from service will not 
validate alienations previpusly made— 
Land originally held on service becomes 
alienable on abolition of services—Delay 

Regulation 25 of 
1802 does not affect alienability-Eegu- 
lation (25 of 1802), S. 8 798 (2)a 

Grant of land for cultivation with, 
out hxity of property or tenure does nob 
o^er heritable right 758 ( 2)6 

Rent—Relationship admitted—Non- 

not bar 

Undlords right to recover reasonable 

—Granf 758 (2)c 

Cr. payment of fixed rent- 

Granfcee is only tenant(06i(er) 

‘““k-bed and III}!- 

Rights of tenants stated , 506 a 

•Lease providing permanent rent— 
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Landlord and Tenant 

Alisoluto estate is ccuivoycd "Reversion 
to wiiram not open 3 ;jg,j 

Rniyutwari village Claim of oven. 
pancy rights—IRirdon of proof is on per- 
son claiming o.j'j^j 

-Occupancy rights-I’,'ouf of - Mure 

continuity of possession, paynionl of iini. 
form rate of rent where it is not, imip. 
preciabie, or alienations made liy tenant 

behind back and without knowledge of 
the landlord, are not sullicient to ostah. 
lish claim to occiM)ancy rights 293 /y 
Forfeiture—Kayam saswatham lease 
—Denial of title can forfeit lease—Denial 
of derivative title has samo effect 

Rent—Enhancement—Excess charge 
for watering dry land is not enhance, 
ment ^ 3 ,;^ 

Rent Contract to pay excess will 
be inferred when water is taken from land¬ 
lord to irrigate with his permission 23(1(/ 
Rent—Levy of sarasari if recovered 
usually for use of water for less remuner¬ 
ative purpose is not illegal 236c 

Cess voluntary and illegal—Long 
payment will not make it binding but 
only raise presumption of its being legal 
in origin if contract bo pay can be in- 
ferred from its nature 236/ 

Cess—Landlord nob entitled to levy 
of Baswaran Koil mahamai—Meaning of 
varapabhu and varisaipathu lands ex- 
plained 236? 

Rent—Custom not to charge for dry 
waste land unless left waste by wilful de- 
fault—Landlord should prove default 

T. , . 266 

-Forfeiture-Contract Act (1872), 

S. 74 Mulgeni lease—Provision for for. 
feiture or re-entry on breach of covenant 
against alienation is not stipulation by 

way of penalty-Court cannot relieve 
against provision 22a 

Land Tenure 

of mulgeni- 

dar without issue - Right does not es. 
cheat to Government 767a 

—Mulgeni tenure is not of same 
character as permanent lease 767 ft 

— Construction—Incidents of kayam 

saswatham patta and test of its character 

arefhoselaiddownbyP. C. in 12 Gal. 

Ill as applicable to isbimrari mukurrari 
pattas 

•Construction—Terms such as 


-- Buuij as jn. 

eluding children or descendants” or “from 
generation to generation” signify perma. 
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Lease 

nent grant —Terras "circumstances and 
conduct” help to determine whether it is 
permanent or for life 897/> 

Legal Praclllioners Act (18 of 1879) 

— Ss. 12, 13 and 14 — Conviction of 
pleader for keeping common gaming 
house is misconduct unfitting him to be 
member of profession — In such case 
procedure in Ss. 13 and 14 need not he 
followed (SB) 777 

Letters Patent (Madras) 

- 'S. 12—Vizagapatam Agency Rules, 

R. 10, Cl. (5) — “Suit for land or 
other immovable property” has same 
meaning as in S. 12 1038a 

-S. 15—Order as to costs by Judge 

sitting on original side on review of 
taxation of taxing ofiicer is judgment 

(FB) 678 

— Land Acc{ui3ition Act 
(1894), S. 54—Decision of High Court 
in appeal under S. 54 is not judgment 
within Letters Patent (Madras), S. 15 

(FB) 626a 

Limitation Act (9 of 1908) 

-Case covered by article — It is not 

permissible to depart from article itself 

(FB) 9756 

-Construction-Article should nob be 

construed if language admits of it, in 
such way as bo bar action before cause 
of action arises—Undue stress should not 
be laid on Col. 1 (FB) 972Ji: 

-Sr. 4 and 14—Expiry of limitation 

on holiday—Plaint presented in wrong 
Court on succeeding day is barred — 
Civil P. 0. (1903). 3. 20 845 

-S. 5—Delay due to re-presentation 

in wrong Court is sufficient cause 1110a 

*- Ss. 6, 7 and 8—Assignee of minor 

is not entitled to privilege of extension 

3176 

-S. 7—Principle of S. 7 applies to 

suits by reversioners to declare widow’s 
alienation not binding—Limitation once 
begun runs against all reversioners — 
Hindu law, reversioner (FB) 911/ 

-S. 7—Claim of Mahomedan heirs 

entitled to definite share—Cause of ac¬ 
tion of such heirs is not joint 172a 

- Ss. 9 and 15—Snib on pro-note after 

executant adjudged insolvent — Insol¬ 
vency proceedings do not save limitation 

6566 

-S. 12—Copy of decree applied for 

before summer vacation — Copy ready 
during vacation — Delivery taken on 
opening day—Period between date of copy 


Limitation Act 

was ready and date of delivery cannot 
be excluded 409 

-S. 12(3)— Appeal — Arrangements 

male for delivery of copies during vaca- 
tion—Calling of printing charges on last 
Court day before vacation—Payment on 
re-opening day—Whole period of vaca- 
tion should be reckoned 581(2) 

- Ss. 14 and 4 — Expiry of limita¬ 
tion on holiday — Plaint presented in 
wrong Court on succeeding day is barred 

845 

- S. 14—Evidence Act (l of 1872), 

S. 115-Civil P. C. (1908). 0. 22. R. 9 
—Death of plaintitf during pendency— 
Application for substituting by legal 
representative dismissed—Suit by legal 
representative — Defendant is estopped 
from contesting that 0. 22. R. 9 applied 
Time spent in prosecuting‘wrong 
remedy could be excluded under S. 14 

572 

- Ss. 15 and 9—Suit on pro-note after 

executant adjudged insolvent — Insol¬ 
vency proceedings do not save limitation 

6566 

—S. 15—Attachment is not "injunc¬ 
tion or order” 317a 

Ss.'19 and 20—NattukoUai Chetties 
Custom of — Naraewritten at top of 
letters is sufficient "signature” 952a 


- S. 19—Acknowledgment may be ex¬ 
press or implied—What amounts to ac¬ 
knowledgment illustrated 941 

- S. 19—Reference to arbitration i- 

Agreemenb to bo bound by amount settled 
by award amounts only to conditional ac- 
knowledgment 333 ^ 

^— S. 19—Mortgage decree — Applica- 
tion for final decree — Acknowledgment 
of amount due under mortgage decree is 
sufficient to save limitation 709c 

Ss. 19 a HtZ 20 'Acknowledgment 
and payment by manager though not ex¬ 
pressly so stated saves limitation against 
junior members 379 ^ 

S. 19—Authority to sign acknow- 
ledgment need not be express 370c 

- S. 19—Malabar law—Tarwad—Man¬ 
ager of joint family can acknowledge 
liability on behalf of members 370c 


b. ly—Acknowledgment of liability 
explained 332 ^ 

S.19, ExpL 2—Letter written tc 
debtors dictation containing name of 
firm is sufficient 9521) 



Subject Index, 1919 Madras 


41 


LimUation Act 

-S. 19, Expl. 2—Receiver appointed 

by Court “to do all things necessary for 

preservation of firm ” can acknowledge 

816 

-S. 20 —Will—Construction—Power 

given to executor to toanage property till 
minors attain majority—‘Promissory note 
executed by executor, describing himself 
as executor under will in renewal of 
interest due on, prior promissory note 
—Suit on promissory note — Estate of 
testator held not liable — Mere recital 
as executor did not constitute him guar¬ 
dian of minors—Executor held to have 
no power to acknowledge debt even as 
guardian 993a 

- S. 20 — Guardian and Ward — Ac¬ 
knowledgment of debt—Guardian cannot 
acknowledge debt unless for benefit of 
ward and unless expressly empowered 

993e 

-Ss. 20 and 19-Nattukottai Ghetties 

—Custom of—Name written at top of 
letters is sufficient "signature" 952a 

-S. 20—Part payment must bo shown 

to be payment towards specified debt 
It must appear in payee’s handwriting 

952c 

- Ss. 20 and 19—Acknowledgment and 

payment by manager though not expressly 
80 stated saves limitation against junior 
members 'HOh 

-S. 20—Pro-note barred by time— 

Payments pleaded—Pro-note and hypo¬ 
thecation debt only existing—Pro-note of 
earlier date—Payment appropriated gene, 
rally—No special appropriation need be 
proved to extend time — Contract Act 
(9 of 1872), Ss. 59, 60 and 61 lOO(l) 

-S. 21—Authority to acknowledge 

debt on behalf of co-contractor or part- 
ner can be presumed from circumstances: 
2 1. C. 309 and 11 1. C. 3b2, Overruled 

(FB) 1140 

* -S,22-Oivil P. C. {1908). 0. 1. 

Rr. 1 and 10—Suit for enforcement of 
trust—Joinder of new trustee as plain¬ 
tiffs after expiry of limitation is not 

within IjimitatioD Act (1908), S. 22 

809(1) 

—Arts.—Ools. 1 and 3 should be read 
together (FB) 972c 

* - Art. 11-Oivil P. 0. (1908), 0. 21, 

R. 68 — Refusal to investigate claim— 
Order comes within Art. 11 (FB) 736a 

-Art. 11—Order directing that claim 

be notified to bidders—Sait by claimant 


Limitation Act 
to establish title 


is governed hv Ait. 11 

(FB) 73H/. 

- Art. 4-1—Contract Act (1H72), S. 04 

—Sale of minor’s property by guardian 
—Consideration applied in luircha^o of 
other properties—Sale declared not bind¬ 
ing on minor—Vendee is not entitled to 
properties purchased unless such purchase 
was in contemplation at time of origi 
nal sale— Claim by minor barred—Plea 
of invalidity of sale is still available in 
suit bv vendee for possession 650 

- Arts. 61, 60 and 110 —Nattnkottai 

Ghetties—Deposit on thavanai are payable 
on demand—Art. 60 applies Deposit 
proved as payable without demand 
Art. 57 or Art. 115 apply 146<^ 

- Art. 60—Money deposited for term 

and repayable on demand after expiry of 
term—Suit to recover, is goveroed by 
Art. 60 

- Arts. 60. 57 and 115—Nattukottai 

Ghetties—Deposit on thavanai are pay¬ 
able on demand "'•Art. 60 applies Depo¬ 
sit proved as payable without demand 

Art. 57 or 115 apply 

- Arts. 61 and 120—Contract Act 

(1872), S. 70-Repairs of tank by lessee 
for his benefit - Other lessees incidentally 
benefited—Defendants refused to contri¬ 
bute to repairs before they were under¬ 
taken—Plaintiff sued for contribution and 
charge for decree amount— No contribu¬ 
tion can be claimed—No charge could be 
created—Art. 120 and not Art. 61 ap. 
plies to such claim 11456 

-Ar/5. 61 and 120—Art. 61 applies 

whore benefit conferred is direct, e. g., 
payment of revenue—Otherwise Art. 120 
applies to suit for contribution 1145(3 

- Art. 61—Agent borrowing unautho- 

rizedly and paying to principal’s credi¬ 
tor—Suit for recovery of amount as paid 
—Limitation commences from date of 
payment to creditors 652a 

- Art. 61—Joint mortgage bond—Pay¬ 
ment in excess—Suit for contribution 
against co-mortgagor—Limitation com- 
meniies from payment of last payment 

332a 

- Arts. 61 and 120—Suit by landlord 

to recover cess paid by him from tenant 
—Art. 120 and not Art. 61 applies 31(2)6 

- Art. 68 —Guardians and Wards Act 

(8 of 1890), Ss. 34 and 35— Breach of 
conditions by guardian—Proper remedy 
is order under S. 34 or decree against 
guardian — On failure to satisfy suit 
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Limtlation Act 

against surety — Suit is governed by 
Art. 6S iSU 

- Arts. 75 and 132—Stipulation for 

payment by instalments—Penal clause 
for recovery of full amount at enhanced in¬ 
terest oa default of first instalment when 
demanded — Mortgagee enforcing clause 
on second default and sued for whole 
amount with enhanced interest —Suit 
held governed by Art. 132 and not by 
Art. 75—Contract for instalments sub¬ 
sisted—Interest at enhanced rate could 
not be claimed—Contract Act (1872), 
S. 74 843 

- Art. 75—Instalment bond—Whole 

amount to be paid on default "on demand 
without reference to future instalments" 
—All instalments ceasing to run in 1910 
—Suit in 1917 within three years of de. 
mand hold barred 580 

- Arts. 75 and 132—Mortgage bond — 

Stipulation for payment of interest by 
inst.ilments and of principal on a speci¬ 
fied date and for payment of whole 
amount due with compound interest on 
default when creditor requires—Mort¬ 
gagee is not bound to exercise his option 
for entire amount on first default—Suit 
within 12 years of date fixed for payment 
of principal with compound interest field 
within time under Art. 132 5(i2a 

- Art. 75—Bond oxocutel for sub¬ 
scriptions iiayable to chit fund in instal¬ 
ments—Provision for payment of whole 
amount on default of any instalmant on 
demand—Demand must be made if whole 
amount is asked to bo paid at once 462 

- Arts. 83, 97 and 116—Sale of pro- 

perty—Indemnity bond—Vendor under¬ 
taking liability against mortgage, sale and 
other disputes—Property lost by vendees 
on account of adverse claims—Claim on 
implied covenant held barred under Art. 
116—Claim on misrepresentation present¬ 
ed after three years after decision of High 
Court also held barred—Indemnity bond 
construed — Claim on indemnity bond 
held within time—Plaintiff held entitled 
to interest under Interest Act (1839), 
S. 1 ^ 757 

- Art. 91—"Entitled” means entitled 

under Specific Relief Act (1877), S. 39 

679(l)a 

- Arts. 97, 83 and 116—Sale of pro¬ 
perty-indemnity bond—Vendor under- 
taking liability against mortgage, sale and 
other disputes—Property lost by vendees 
on account of adverse claims—Claim 


Limitation Act 

on implied covenant held barred under 
Art. 116—Claim on misrepresentation 
presented after three years after decision 
of High Court also held barred—Indem¬ 
nity bond construed — Claim on indem- 
nity bond held within time—Plaintiff 
held entitled to interest under Interest 
Act (1839), S. 1 757 

- Art. 97—Contract—Construction— 

Purchase by plaintiff from defendants 1 
to 3 who had already purchased half- 
share from defendant 4, a guardian of P 
—Suit by P against plaintiff for recovery 
of her share—No application by defen- 
dant 4 for impleading him—Suit compro¬ 
mised by plaintiff by paying off P—Suit 
subsequently brought by plaintiff for re- 
fund of purchase money and for interest 
—Suit held maintainable—Cause of ac¬ 
tion held to arise on payment to P— 
Plaintiff held entitled to interest 37 
- Arts. 106 and 120—Suit for dissolu¬ 
tion of partnership is governed by Art. 
120 and not by Art. 106 8385 

- Art. 115—Purchaser from member 

of joint Hindu family obstructed posses- 
sion by prior purchaser from Manager— 
Suit by former for possession dismissed 
by High Court—Subsequent suit for sale 
price and litigation expenses is maintain¬ 
able — limitation starts from date of 
decision hy High Court 887 

- Art. 115—Vendor and purchaser— 

Sale-deed containing indemnity clause— 
Vendor agreeing to clear disputes at his 
own cost—Tenants claiming occupancy 
rights—Tenant’s claim upheld by High 
Court -Suit by vendee suing vendor for 
cancelling sale-deed and damages—In¬ 
demnity clause is continuing covenant— 
Cause of action arose when it was held 
that vendor had nokudivaram rights and 
was governed by Art. 115 849 

^- -Arts. 115 and 120—Civil P. C. 

(1908), 0. 21, R. 2—Payment out of 
Court not certified by decree-holder— 
Execution taken out without giving cre¬ 
dit—Suit by judgment-debtor for dama- 
ges is governed by Art. 115 and not 
Art. 120 773 

- Arts. 115, 60 and 67 — Nattukottai 

Chatties—Deposit on thavanai are pay¬ 
able on demand—Art. 60 applies—Depo¬ 
sit proved as payable without demand— 
Art. 67 or Art. 115 apply l46c 

- Arts. 116, 97 and 83—Sale of pro- 

perty—Indemnity bond—Vendor .under¬ 
taking liability against mortgage, sale and 
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LimitAtion Act 

other disputes—Property lost by vendees 
on account ot adverse claims—Claim on 
implied covenant held barred under 
Art. 116—Claim on misrepresentation 
presented after three years after deci¬ 
sion of High Court also held barred- 
indemnity bond construed — Claim on 
indemnity bond held within time— 
Plaintiff held entitled to interest under 
Interest Act (1839), S. 1 757 

— ^Art 116—Suit for dividend is eo- 
■verned by Art. 116 646a 

- Ari. 116—Word “registered” in Art. 

116 must be read as dehned in General 
Clauses Act (1897J. S. 3. Cl. (45) 6465 

Arts. 120 and 61—Contract Act 
(1872), S. 70—Repairs of tank by lessee 
■for his benefit—Other lessees incidentlaly 
benefited—Defendants refused to contri¬ 
bute to repairs before they were under¬ 
taken—Plaintiff sued for contribution 
and charge for decree amount—No con¬ 
tribution can be claimed—No charge 
could be created—Art. 120 and not Art. 
61 applies to such claim 11456 

Arts. 120 and 61—Art. 61 applies 
where benefit conferred is direct, e. g., 
payment of revenue—Otherwise Art. 120 
applies to suit for contribution 1145c 

- Arts. 120 and 125-Att. 120 does 

not apply to suit by remote reversioner 

(FB) 9llff 

Arts, 120 and 106—Suit for dissolu- 
tion of partnership is governtd by Art. 
120 and not by Art. 106 8386 

f - Arts. 120 and 115-Civil P. C. 

(1908), 0. 21, R. 2—Payment out of 
Court not certified by decree-holder— 
Execution taken out without giving cre¬ 
dit Suit by judgment-debtor for dama- 
ges is governed by Art. 116 and not 
Art. 120 773 

~Arts. 120 and 125—Hindu law— 
Widow—Mortgage by husband—Suit on 
—Withdrawal of defence by widow— 
Sale in execution of mortgage decree— 
In absence of any collusive arrangement 
by widow, purchaser is no alienee from 
widow Suit by reversioner to set aside 
each sale is governed by Limitation Act 
(1906). Art. 120 and not by Art. 126 

. . ’066 

Arts. 120 and 61—Suit by landlord 
to recover cess paid by him from tenant 
—Art. 120 and not Art. 61 ai^plies 31(2)6 

^rt, 124 — Defendant includes 
person through whom he claims—Suit 
ior posiesaioD of office of-arohaka against 


Limitation Act 

existing incumbent—Defendant can tack 
on possession of his predecessors to liia 
in establishing adverse enjoyment 292 
Art, 125 — Suit hy lovorsioner 
born before lii years of alienation liy 
widow for declaration against alienation 
being binding is barred (FB) 911./ 

- Art. 125—Hindu Law—Reversioner 

—Suit—Cause of auction—Invalid aliena¬ 
tion raises only single cause of action for 
declaration of invalidity that has to he 
availed of by reversioners in their order 
—Immediate reversioner not availing 
fresh cause does not arise to next rever¬ 
sioner—Art. 125 applies—Same cause of 
action is to be availed of even by person 
becoming reversioners by adoption nr 
birth (FB) 911c 

- Arts. 125 and 120—Art. 12U does 

not apply to suit by remote reversioner 

(FB) 911(7 

-.4ris. 125 and 120—Hindu Law — 

Widow—Mortgage by husband—Suit on 
—Withdrawal of defence by widow—Sale 
in execution of mortgage decree — In 
absence of any collusive arrangement by 
widow, purchaser is not alienee from 
widow—Suit by reversioner to set aside 
such sale is governed by Lim. (1908), 
Art. 120 and not by Art. 125 7066 

- Art. 125—Suit for declaration by 

reversioners next anl remote — There 
is only one cause of action for all — 
Failure to bring suit within period fixed 
by Act. 125—Suit is barred against all 

363a 

*- Art. 125 — Alienation by Hindu 

widow — Suit to set aside alienation 
by daughter compromised—Compromise 
does nob amount to fresh alienation— 
Fresh cause of action does not accrue 363c 

- Arts. 127 and 144—Joint family— 

Individual members in possession of 
specific items—Such possession does not 
exclude others from joint property—Ex¬ 
clusion is necessary to bar right under 
Art. 127 531a 

' ~Arts. 131 and 142—Suit for posses¬ 
sion of temple—Art. 142 and not Art. 131 
applies 31 ( 1 ) 

Arts. 132 and 75—Stipulation for 
payment by instalments—Penal clause 
for tecovery of full amount at enhanced 
interest on defanlt first instalment when 
demanded—Mortgagee enforcing clause 
on second default and sued for whole 
amount with enhanced interest — Suit 
governed by Art. 132 and not by Art. 76 
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—Contract for instalments subsisted— 
Interest at enhanced rate could not be 
claimed S34 

-/Iris. 132 and 75—Mortgage bond— 

Stipulation for payment of interest by 
instalments and of principal on a speci- 
lied date and for payment of whole 
amount due with compound interest on 
default when creditor requires—Mort- 
gagee is not bound to exercise his option 
for entire amount on first default—Suit 
within 12 years of date fixed for pay¬ 
ment of principal with compound in¬ 
terest hold within time under Art. 132 

562a 

Art. 134—Art, 134 applies only 
wlierc mortgaagee’s assignee acquires full 
title to property transferred—Intention 
is real test to determine what was oc- 
Quired 1097a 

- Art. 134—Party claiming benefit of 

Art. 134 must prove that absolute title 
was acquired 1097c 


'• '■ Art. 134—Possession not taken 
by transferee—Art. 134 does not apply— 
Art. 134 applies where possession is ob¬ 
tained subsequently to transfer (FB) 972a 
Art. 134—Intention of legislature is 
not lo make provision in favour of cestui 
que trust or mortgagor and give him 
further period — Intention is clearly 
restrictive (FB) 972c 

Art. 134—Applicability of—Art. 134 
applies not merely to purchases but also 
to ofclier transfers made by trustee or 
mortgagee (FB) 972d 

- Art. 134—Applicability of—Art. 134 

only applies to transfers made in excess 
of transferor’s powers (FB) 972/ 
Art. 134—“Transfer” cannot be con¬ 


strued as meaning transfer with pos¬ 
session (FB) 972p 

Art. 134—Art. 134 is in nature of 
exception to Art. 148—Its object is to 
afford protection to person in possession 


. . -.o. M 972/4 

Art. 134 Transfer” does not mean 
mere paper conveyance but transfer of 
possession (FB) 972j 

— -Art. 134—Where Cols. 1 and 3 of 
article not applicable residuary article 
must be applied (FB) 972/ 

Art. 134 Art. 134 does not apply 

unless transferee had possession on date 
cf transfer — Possession need not be 
physical (FB) 9721 

-^Art. 134 Transfer “—Meaning of 
explained (FB) 972m 


Limitation Act 

- Art. 134—Property conveyed to Ma- 

hant for benefit of mutt—Transaction is. 
conveyance in trust 5715 

- Art. l34—Alienation of mutt pro¬ 
perties not beneficial to mutt is not valid 
—Limitation is 12 years from date of 
alienation 571c 

- Arts, ligand 144—Zamindar re¬ 
presenting estate dispossessed—No suit 
for possession by him—Dispossessor gets 
title after 12 years and zamindari sue-' 
cessor cannot get new starting point un¬ 
less be shows that be was debarred from 
suing by previous zamindar {Obiter) 

798{2)d 

- Arts. 142 and 131—Suit for posses¬ 
sion of temple—Art. 142 and not Art. 131 
applies 31(1) 

- Art. 142-Owner ceasing to issue 

bills for rents of properties does not con¬ 
stitute discontinuance of possession 85 

- Art. 142—Distinction between dis¬ 
possession and discontinuance of posses¬ 
sion explained 8c 

- Arts. 144 and 127—Joint family- 

individual members in possession of 
specific items—Such possession does nob 
exclude others from joint family property 
—Exclusion is necessary to bar right 
under Art. 127 531a 

- Art. 144—Receiver cannot claim to 

be in adverse enjoyment of properties put 
in his possession by Court as against par 
ties to suit—Adverse possession 8a 

- Art. 158-Civil P. C. (1908), Sch, 2, 

Paras. 12 and 14—Period of ten days’^ 
limitation for applying to set aside award 
is nob applicable to proceedings under 
paras. 12 or 14 8775 

^- Arts. 165 and 181—Application for 

restoration of property in excess of that 
decreed is governed by Art. 181 and not 
by Art. 165: 21 Mad. 494, Overruled 

(FB) 269 

- Arts. 180 and 181—Order for deli¬ 
very of possession—Purpose of Art. 180 
is satisfied—Carrying out of order is 
govs-rned by Art. 181—Civil Procedure 
Code (1908), 0. 21, R. 95 lOOlc 

- Arts. 180 and 181—Applications for 

execution—Conduct of application should; 
not be taken as criterion for deciding 
whether applications are in time lOOld 
— —Arts. 180 aniZ 181—Application for 
delivery of possession by purchaser con¬ 
sequent on striking off prior petition 
ordering delivery owing to his default 
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in carrying it out is governed by Art. 180 
and not by Art. 181 1001/ 

Arts. 180 and 181—Decree—Execu¬ 
tion To ascertain whether proceedings 
are pending, fact that order has been 
worded as one of dismissal is not decisive 
^It may be suspensory order lOOl/i 
Arts. 180 and 181—Decree—Execu¬ 
tion-Continuation of execution proceed¬ 
ings—Proceedings can be held to bo con- 
tinned only when interruption to them 
has not been occasioned by fault of his 

, lOOli 

Arts. 181 and 180—Applications for 
execution—Conduct of application should 
not be taken as criterion for deciding 
whether applications are in time lOOid 
181 and 180—Application for 
O 6 uv 0 ry of possession by purchaser conse- 
quent on striking off prior petition order- 
mg delivery owing to his default in 
carrying it out is governed by Art. 180 
and not by Art. 181 1001/ 

Arts. 181 and 180—Decree—Execu¬ 
tion To ascertain whether proceedings 
are pending, fact that order has bean 
worded as one of dismissal is not decisive 
It may be suspensory order lOOl/i 
—Arts. 181 and ISO-Decree-Execu- 
tion—Continuation of execution proceed- 
ings—Proceedings can be held to be con- 
tiDued only when interruption to them 
has nob been occasioned by fault of his 

, lOOh 

—Arts, m and 182-Civil 1>. C.(l<J0h}. 
0. 34, R. 6—Mortgage suit—Decree pas- 
Bed under Transfer of Property Act- 
Application for 6nai decree under Civil 
Procedure Code is not maintainable— 
Decree-holder's remedy is to apply for 
ordor ftbsolute^Mattor is ^overood 

Art. 182 and nob by Art. 181 

~Art. 181 Mortgage suit—Appeal 
Qgamsb prelirriinary decree—Decree con- 
firmed—Application for decree for sale— 
limitation oommonoes from date of ap. 
pellabe decree—Civil P. C. (1908). 0 34 

R. 6 2) 939 

Art. 181—Art. 181, Dim. Act, ap. 
plies to an application under Civil P. C 
0. 34 R. 6 (2) 7096 

P- 0 (1908), 0.1, 
Rr. I and 8 (2) and 0. 22. R. 9—Suit by 
nearoBt reversioner to set aside widow's 
a lenation-Plaintiff dying-Order de- 
oleriDg abatement of suit without hearing 
next surviving reversioner—Latter can 
apply to ooDtiDoe suit for himself and 


by 
909 
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other reversioners—Application by luni 
bo set aside abatomont luav bo treatod as 
one to continue proceedings and is gov. 
erned by Art. 181 ITOu 

^ISi (i/iJ 105—A[ip!ication 
for restoration of property in excess of 
that deereei is governed by AvI. 1^1 and 
nobby Art. 1G5: 21 M>id. 494. Over, 
ruled (FB) 209 

- .\rt. 182—Application by decree- 

holder purchaser for possession is not ap. 
plication for execution— Art. 182 docs 
not apply-Civii P. C. (1908), 0,21. 
R. 95 1001a 

—Arts. 182 and 181-Civil P. C. (l90S). 
0. 34, R. 5—Mortgage suit—Decree pas- 
30d under Transfer of Property Act—.Ap¬ 
plication for final decree under Civil 
Procedure Code is not maintainable—De¬ 
cree.holder’s remaly is to apply foroidcr 
absolute—Matter is governed by Art. 182 
and not by Art. 181 909 

*- Art. 182 (5)—Mortgage decree — 

Application for payment out of money 
deposited as security for costs is step-in- 
aid of execution 929 

- Art. 182 (5)—Payment out of Court 

nob meutionel—Still execution applica- 
bion extends periol—Civil P. C. (1908), 
0. 21, Rr. 1(2) and 2 (3) -250 

-^Art. 182(5)—Application for exe¬ 
cution re-presented after amendment— 
Time is to be counted from first presenta¬ 
tion 220a 

- Art 182 (5)—Execution application 

not in form— Application for time to 
amend is nob step.in.aid—Nor does ad- 
journment granted extend time 2206 
- Art. 182 (5)—Act to become stop.in¬ 
aid of execution must be pending 220c 

Madrai City Municipal Act (1904) 

S. 224 — Latrine ' — Meaning ex¬ 
plained 321a 

-S. 224—Person required to execute 

work within 14 days—14 days not rea¬ 
sonably sufficient—He is not liable for 
consequences of default 3216 

Ss. 224 (l) and443—Failure to ap¬ 
peal against order under S. 224 (l) does 
nob debar right to defend suit under 
S- 443 32U 

‘Ss. 282 and 420—Construction or 
continuance of inflammable pandal is 
oflfence under 8. 282 road with S. 420 

10756 

S. 420 — "Whoever contravenes” 
covers owners as well as occupiers 1075a 
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Madras Civil Courts Act (3 of 1873) 

- S. U—Court-fees Act(l870), S- 7(5) 

—Valuation of suit for pre-emptiou is to 
be fixed as provided under S. 7 (5) ac¬ 
cording to 3. 14 10626 

Madras District Municipalities Act (4 of 
1884) 

•- Ss. 21 and 27—Corporation is pro¬ 

tected only if it acts bona fid© 7986 

- S. 53—Company having chief office 

at one place and executingshipping orders 
through that office at another port—It is 
nob liable bo pay profession tax at latter 
place 931a 

-S, 53 — Person merely soliciting 

orders at particular place cannot be said 
to be carrying on his trade there—Court 
must look at the question broadly-and in 
substance . 9316 

-S. 53—Exercising trade or calling 

within T^Iunicipality—Carriage by sea— 
Shipo.vner unloading cargo at port—Con¬ 
tracts not entered into at that port— 
Levy of profession tax on shipping agent 
in tliat port is not legal 20D 

-6’. 88 (1) (1)—Stable where one or 

more horses are kept-'Livory stable — 
Element of lotting out on hire involved 
in use of places under S. 188 (1) (1)— 
Omission to take out license is offence 

316 

- Ss. 201, 207 and 2G4-A—Noncompli¬ 
ance with notice under S. 207—Prosecu¬ 
tion—Oonstructionof latrines by Munici¬ 
pal Council or notice to party to provide 
moveablo receptacles are not conditions 
precedents 848 (l) 

Madrai District Police Act (24 of 1859) 
-S. 46—Obtaining of money by de¬ 
mand of "manuar' comes within S. 46 

587 

Madras Estates Land Act (1 of 1908) 

-Civil P. C. (1903), S. 115-Infcar- 

locubory orders passed by Revenue Courts 
—Final decree non-appealahlo—Revision 
lies bo High Court not to Board of Revenue 
—S. 115 applies to revenue proceedings 
under Madras Estates Band Act 510a 

- Ss. 3 and 143—Landlord and tenant 

—Cess—Levy of—Legality—Burden of 
proof—Long payment—Presumption is 
of legal origin 535a 

-5s. 3 and 143—Landlord and tenant 

—Agreement to pay cess— Purpose of 
levy failing—Agreement can be put an 
end to 5356 

- Ss. 3 and 143—Landlord and te¬ 
nant—Cess having no direct bearing for 
lease of land—Burden of proof enunciated 

535c 


Madras Estates Land Act 

- S. 3—Cess—Binding nature—Bach 

case depends on facts 535d 

- Ss. Sand 148—Cesses which cannot 

be levied enunciated 535c 

— Ss. 3 and 143—Thrashing ground 
rent is leviable when tenant has no 
thrashing floor 535/ 

- Ss. 3 (2) (rZ)—Rent suit by cosharer 

acquiring kudivavam interest in entire 
village in respect of lease of portion of 
village is cognizable by Revenue Court 

1096a 

--5. 3 (2) (d)-Sub-S. 2 {d) has re¬ 
ference to grants recognized and con¬ 
firmed by Government 113c 

-5. 3 (ll) (a) — ‘‘Swamibogam’'; is 

“rent” in S. 3 (ll) 990c 

- Ss. 3 (ll), 13 (3) and 143—Payment 

by tenant of higher rate of rent before 
passing of Act-*Contract to pay the same 
in future is implied 549a 

- Ss. 3 (ll), 13 (3) atid 143—Levy of 

pada nazar is nob valid 5496 

- Ss. 3 (16) and 20—“Tank-beds”— 

Moaning explained 579 

- Ss. 5, 77, 125 and 132—Rent decree 

by Revenue Court—Execution sale passes 
title free of incumbrances except those 
specified in S. 125—Charge for arrears 
of rent is nob charge within meaning of 
Transfer of Property Act (4 of 1882), 
S. 100—Civil Procedure Code (5 of 1908), 
0. 34, R. 14 — Bengal Tenancy Act (8 
oM885), S. 65 733 

- S.G(2),Expl. 45 and 163—Claim 

for rent against persons within estate 
who occupy raiyati land is tobe in¬ 
stituted in revenue Court 758 (2)a 

- Ss. 8 and 6 — Effect of merger is 

that occupancy right ceases to exist— 
Whomsoever landholder thereafter lets 
land to is not as tenant of occupancy 
raiyab but as raiyat of raiyati land— 
“Entire interests” are intended to ex¬ 
clude only such interests as those of 
mortgagee — Sub-tenant of occupancy 
raiyat is not raiyat 113a 

—“5. 8—Land part of estate—Lessor 
found to be landholder — Claiming of 
other rights bylhim is immateriaUo6iier) 

1136 

-5. 8 (1) (2)—Term “inamdat” in ex¬ 
ception to S. 8 refers only to owner of 
entire inam 10966 

- S. 13 (3)—Scope—It does not pre¬ 
serve distinction between rents payable 
by custom or contract as in S. 11, Act 8 of 
1865—Enhanced rent claimed on basis ol 
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OQstom—Court can inquire wliether tho 
oustora h based on oontraot 923c 

" S. 13 (3)—Scope—It does notoporate 
retrospectively to affect contracts to pay 
enhanced rent for inipvovomonts made 
before Act 923/ 

S. 13 (3)—Not charging rent for site 
for well would amount to consideration 
lor contract to pay enhanced rent 923y 
'S, 13 (3)—Advantage of those im¬ 
provements made without consent of 
landlord and prejudicially affecting his 
other land cannot he claimed 923/i 
" ^5.13(3)—Raising of garden crop 

from wells dug by tenants at their ex¬ 
pense—Payment of increased rent for long 
series of years justifies presumption of 
consideration if that fact alone is to be 
considered, but if there are other circum¬ 
stances all should be considered before 
coming to any conclusion (FB) 397 

13 (3) — Temporary wells by 
^^ich crops are grown are improvements 
Improvement can be temporary 62a 

• ?®“ 7 ^®^®anent settlementof rent 

18 not binding on successors except under 

_C .n r. 758 (2)c 

i). 40—Definite grain pattara fixed 
between parties-Oourt cannot allow any 
deduction at time of commutation from 
pattam rent to ascertain real grain rent 

990e 

S. 40 (2) (3) Commufiation” of 
rent is not commutation in its narrowest 
sense 

S, 40 (2) (3) Rent—Determination 
of—Collector cannot exclude from con¬ 
sideration that actual collections were in 
excess than actually due 5886 

S. 40 (2) (3) — “Maramat” charges 
are not rent in kind or otherwise” 588c 
40 (3) (a)—Commutation of rent 
Principles applicable stated 990a 

- 8. 40(3) (a)-‘'Year” in 8. 40 (3) (a) 

means year of lease 9906 

8- 46—Mesne profits can be awarded 

o .. 827c 

■o«.46,163 and 6 (2)—Claim for rent 
against persons within estate who occupy 
“lyati land is to be instituted in 
a^nue Court 758(2,'a 

8. 131—Deposit required by 8.131 
0 made on last day owing to absence 
of presiding offioer-Deposit made next 
day is valid 672c 

163—S. 163 as amended by 

/lonof* Amendment Act 

iigUyj, 9 . 8—Lease to non-ocoupanay 
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raiyat for iiuro blian live yoir^ grantoi] 
before Act -Teiritit liolilin;; over—Suit 
for eviction in Kovonuo Court is com¬ 
petent 907 ,, 

S 5 . lOS.'lO (nj(/ 11 ( 2 ) —Claim for rent 
against persons witliin eatate wlio ociaipy 
raivati land is to bo instilntol in 
Revenue Court 7‘)^(2]u 

-S. 192—S. 102 vostel tho High 

Court with power of revision under 
Civil P. C. (5 of 190S). 8 . 115 G7'2a 

- S. 205—S. 205 relates to such pro¬ 


ceeding as those in which no appeal lies 

51(W 

-.S. 205—Word “proceeding'' refers 

to whole proceeding and not to part of 
it such as interlocutory order 510/ 

Madras Forest Act (5 of 1882) 

- S. 26—S. 20 cannot bo used to detri. 

meot of person having pre-existing 
rights 1139a 

- S. 26—Accused claiming right of 

pasturage—Conviction without inquiry 
is illegal 11396 

Madras Hereditary Village Offices Aet (3 
of 1895) 

-Regulation 25 of 1802, S. 5—Effect 

of, stated 798(2)6 

S. 10—Enfranchisement of karnara’s 
inam Divided members are not entitled 
to share in property at date of enfran- 
ebisement with other members of co¬ 
parcenary of title-holder 551 

.S. 21 Per Sadasiva Aiyar, J.\ 
Napier J contra—Suit for declaration 
that appointment of village headman 
under S. 15 is illegal and that plaintiff 
is legally entitled headman is cognizable 
by civil Court 312(2)c 

8. 21 —Office of headman may be 
held by two persons 3 l 2 ( 2 )e 

Madras High Court (Appellate Side) Rules 

- It. 42-Civil P. C, (1903). 0. 41.A, 

R. 2—Party not served with notice of 
appeal has right to apply to set aside ex- 
parte order 186(2) 

Madras High Court Fees Rules 

R. 40—What is special ground for 
awarding foes on high scale stated—Re 
prehcDsible or fraudulent conduct is not 
such ground 955 

Madras High Court (Original Side) Rules 

R. 119— Disobedience of order of 
Official Referee—Court has power to 
commit for contempt 632 

Madras Impartible Estates Act (2 of 1904) 

-S. 4—Aot is founded on public 

policy 429 
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- S. 4—No estoppel against statute— 

Mortgage on impartible estate if invalid 
cannot be validated by mortgagor con¬ 
fessing jadgment—Policy of Act cannot 
be defeated by consent decree 4296 

Madras Irrigation Cess Act (7 of 1865) 

-Easements Act {1882), S. 7 (b) 

Lands half mile distant from natural 
stream are not riparian lands—Non- 
riparian owner is liable to water cess for 
irrigating lands with water from stream 
in absence of grounds exempting him 
from liability 11^>2 

—1—“River or stream belonging 
to Government’’—Meaning of, explained 
—Ownership was intended to depend 
ui'on ownership . bed and banbs 

(FB) 412a 

Madras Land Encroachm nt Act (3 of 1909) 

-.S. 2—Existing private rights are 

nob infringed—Government also does not 
get rights higher than private proprietor 

(FB)4i26 

-.So’, d, 7 and 14—“Levied" in S. 14 

means collocbed— Assessment—Period of 
limitation commences from date of 
actual collection 5l4a 

-.S's, (1, 7 and 14—Suit for declaration 

and injunction against Government can 
be instituted within six months of notice 
of eviction 515 

- Ss. 0, 7 and 14—Notice for eviction 

by Sub-Collector—Variation of order on 
appeal — Suit for induncbion against 
Government is maintainable within six 
months from final order—Specific Relief 
Act (1877), S. 54 486a 

- S. 14—S. 14 is not restricted to 

causes of action in Cls. (a) and (b) to ex¬ 
planation 4866 

- S. 14—S. 14 provides period of six 

months limitation for all suits coming 
within purview of first part—Tenant in 
occupation evicted and cattle shed de¬ 
molished by revenue authorities—Land¬ 
lord suing for possession after notice to 
Collector—Landlord is “person deeming 
hinjself aggrieved"—His suit if brought 
after six months is barred 47a 

- S. 14‘-S. 14 includes claims for 

recovery of possession 476 

-- S. 14—Person though nob party bo 

proceedings resulting in eviction, his 
rights may be invaded in actual eviction 

47c 

Madras Local Boards Act (5 of 1884) 

- S. 73—Suit for recovery of cesses 

recovered after execution sale and for 


restraining defendant from recovering 
cessci in future falls under S. 73 and 
suit lies in Agency Court without Agent’s 
permission—Vizagapatam Agency Rules, 

R. 10 10386 

-S. 73—Cess—Liability of tenant to 

pay is only to landlord for portion ac¬ 
tually paid 31 (2)a 

-S. 95—Action for injunction against 

Taluk Board directing it to lop off bran¬ 
ches spreading over plaintiff’s land cannot 
land be maintained in absence of proof 
of negligence — No action lies against 
public body for nonfeasance—Tort, Negli¬ 
gence 477 

—-S. 93 (2) -“Other person duly 
authorized as aforesaid"—Meaning ex¬ 
plained 52(1) 

Madros Permanent Settlement Regulation 
(25 of 1802} 

-S, 5—Effect of, stated—Madras Act 

(3 of 1895) 798 (2)6 

- S. 8—Landlord and tenant—Ser¬ 
vice tenure — Lands held on service 
tenure are inalienable beyond holders 
lifetime — Subsenuent enfranchisement 
of lands from service will not validate 
alienations previously made—Land origi¬ 
nally held on service becomes alienable 
on abolition of services—Delay in issuing 
sanad nnder Regulation 25 of 1802 does 
not affect alienability 798 (2;a 

Madras Proprietary Estates Village Service 
Act (2 of 1894) 

-Ss. 10,11 and 15—Person appointed 

by proprietor not disqualified under 

S. 10 (1)—Appointment duly reported- 
Divisional officer cannot act under S. 11 

312 (2)a 

-S. 10 (3)—Divisional officer is alone 

competent to make appointment where 
no report is made—Order cannot be 
interfered with in appeal or otherwise 

312 (2)6 

-S. 15 (3)—Proprietor selecting per¬ 
son outside family—Power of appoint¬ 
ment does not vest in divisional officer 

312 (2)c« 

-S. 22—Revenue officer in oharge of 

division and not subordinate officer 
must fix annual rent value of estate 468 

Madras Recovery of Arrears of Revenue 
Regulation (27 of 1802) 

-Contract Act (1672), S. 70—Non¬ 
liability under S. 70 is not affected by 
recovery of share of expenses under 
Madras Regulation 11454 
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Madras Revenue Recovery Act (2 of 1864) 

—-S. 42—Land Improvements Loans 
Act (1883). S. 7 (l)-Sale under S. 7 (1) 
—Provisions of Revenue Recovery Act 
apply to such sale—Sale is free from 
prior encumbrances 590tt 

-S. 59—S. 59 does not apply to case 

of sale of minor's property and also to 
cases protected by Manras Rei?ulation 
(10 of 1831) (FB) I059<i 

- S. 59—Sale under S. 59—Suit to 

set it aside is to be brought within six 
months from date of sale 657a 

- S. 59—Statements of facts taking 

case out of S. 59 must be made in plaint 
and proved 6576 

Madras Sale of Minora' Estates Regulation 
(10 of 1831) 

Madras Revenue Recovery Act (2 of 
1864), S. 59—S. 59 does not apply to 
case of sale of minors’ property and also 
to oases protected by Madras Regulation 

(FB) 1059a 

It does not apply to estates likely to 
be taken up by the Court of Wards— 
Ryctwari lands of minor are protected 

(FB) 10596 

Patta erroneously in name of mother 
of minor is immaterial (FB) 1059c 
-^"“It does not apply to minor 
copdrc6D6rs under Mit^kshara law 

M J C . r. 

Madrai Surveys and Boundaries Act (4 of 

1897) 

|-S. 11—Order under S. 11 if not 
reviewed or questioned by suit is conclu¬ 
sive and operates as res judicata 

^ (FB) 779 (2) 

Madras Towns Nuisances Act (3 of 1889) 

3 Money to be seized as used 
for gaming must have been actually dis¬ 
played as stakes 889a 

;“S. 3—Sovereigns found tied up'in 
waist cloth and in another accused's 
mouth seized Those in mouth could be 

said to bo used in gaming but not those 
in waist cloth Confiscation is illegal 

Mabomedan Law 

“~“Gift Delivery of seisin is necessary 
to complete gift—Gift to minor under 
proteotion of donor unaccompanied by 
eiivery—There is presumption of inten- 
^to complete transfer G69a 

Gift—Grandfather making gift to 
minor grandson—Fact that father is 
alive and living in same house does not 
inval idate gift 6696 

Gift of property in possession of 
hcensee to third party is valid—Authori- 


Mahomedan Law 

zation to take possession from liconsoo is 
sufficient delivery 482 

Succession — Great-grandfather’s 
groat.grandfather's descendant in agnatic 
line is preferred to daughter’s son 18 In 

-Succession — Agnate.s — Residuary 

heirship extends to aguato dejcendiuits 
of a ' true ” grandfather liowever high 

1846 

-Succession—*' Grandfather " indi¬ 
cates ancestor in paternal line however 
remote 184<^ 

-Succession—Examples are not ex- 

haustive 184r/ 

-Wakf—Grant for religious purposes 

by Mahomedan Ruler—Confirmation by 
British Government on condition—Wakf 
does not cease to be valid—Confirmation 
does not amount to fresh grant 5156 

-Wakf—Law is not applicable to 

grant by nonMahomedan—Confirmation 
of grant for wakf—Grant is validated 
under Crown Grants Act (15 of 1895), 
S. 2 515j; 

-Wakf—Woman can be head of rauja. 

var of astana 202 

Malabar Compenialion for Tenants' Im* 
provemeuls Act (1 of 1900) 

- —S. 3 (2)— " Ejectment " includes 
“ redemption ” 835a 

- S. 5—Tenant claiming compensation 

must show that work has added to value 
of holding and is consistent with object 
of kanom 902a 

-S. 5—S. 5 applies to all tenants ex. 

cept such as have been paid—Policy of 
the Act stated—Compensation is to be 
determined by Court—Right cannot be 
taken away by tender of sufficient amount 

272c 

■—,V. 5 (l)—Ejectment decree against 
tenant—Re is entitled only bo value of 
improvements either by himself or his 
predecessors.in.title 9026 

- S. 6 (3)—Ordinarily commisBioner’s 

report is to be supplemented by evidence 
given in the case—Order appointing 
second commissioner to assess compensa¬ 
tion is not direction for re-valuation— 
Term "re-valuation ” is to be confined to 
oases under S. 6 (3) 902rf 

- S. 6 (3)—Distincticn between pre- 

liminary and final decrees is unknown to 
decrees passed under S. 6—Such decrees 
are only decrees in ejectment though lia¬ 
ble to be revised by executing Court 

8356 
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Malabar Compensation for Tenants’ Im¬ 
provements Act 

S. fi (3)—Tenant making improve¬ 
ments after decree—Application for en¬ 
hancement of compensation—Application 
is not for final decree—Order for re¬ 
valuation can only be passed by executing 
Court and order on it is appealable—Civil 
P.C., S. 47 H35 c 

S. 7—S. 7 deals only with contracts 
limiting right to make improvement after 
contract 902e 

S. 7 —Settlement as to compensation 
before date of contract—S. 7 does not 
take away efi'ect of such settlement 902/ 

Malabar Law 

Devvaswom—Melch'^rth is not un- 


enforceable merely by executant describ¬ 
ing his control over devaswom 1070fl 

-Devaswom—Melcharth — Grant of, 

by trustee is ordinary incident of manage¬ 
ment—Grantee need not inquire into ne¬ 
cessity or application of consideration 

10706 

Kanom—Grant by one of two trus¬ 
tees without consent of other is invalid 
Application of kanom amounts to dis- 
charge liability on trust property — 
Kanomdar has charge 351 

Kanom Kanomdar not inducted into 
possession—Still mortgagor can sue for 
redemption 320 

—^ Kanom-Grant of melchartb is not 
valid unless for necessity or benefit to 
tarwad 250a 

Kanom Grant of melchartb—Proof 
of necessity—Eeasonable inquiry as to 
its existence—Extent of inquiry ex- 
plained 2506 

-Maintenance—Female member of 

tarwad quits tarwad house for proper 
purpose when she does so in order to 
reside with her husband—Iler right to 
maintenance is not conditional on her 
husband’s inability to maintain her— 
Person setting up custom by which 
woman living away from husband is not 
entitled to separate maintenance has to 
prove it 679 (2) 

-Maintenance—Wife not belonging to 

husband’s tarwad is not entitled to main¬ 
tenance or menchilavu 247 (l)a 

-Maintenance—Claim for menchilavu 

is similar to arrears of maintenance and 
can be decreed 247 (1)6 

-Maintenance — Member of tarwad 

leaving family house to live with wife is 
entitled to separate maintenance—(Per 
Seshagiri Aiyar, J .)—Onus of proving 


Malabar Law 

good cause for leaving family bouse is 
on person leaving it • 241fl 

Menchilavu is part of maintenance 

.t 2416 

Mortgage—Mortgagee entitled to 
possession till satisfaction or ejectment 
in decree—He is not liable for mesne 
profits till either happens 2726 

Pre-emption—Right to—Otti mort¬ 
gagee cannot claim in involuntary sales 

No notice of auction sale is required 
-Civil P. C. (5 of 1908). 0. 21. Rr. 89 
to 92 (FB) 1173 

Stanom—Party alleging that aliena¬ 
tion by stanee is binding on his succes¬ 
sor must prove that it is for benefit of 
estate 274 (i) 

—Tarwad Senior anaodravan ap¬ 
pointed by karar in place of karnavan— 
Suit for removal for misconduct lies 

(FB) 1159a 

Tarwad—Family karar depriving 
karnavan of hisstatus and unilateral act of 

relinquishment distinguished (FB) 11596 

Tarwad — Decree — Karnavan not 
sued in representative canpcity will not 
make decree against tarwad ineffectual 

nm 

Tarwad Decree — Representative 
capacity Party acting and pleading in 
representative capacity makes decree 
binding on family—Form of suit is im- 
raaterial lllOe 

—Tarwad—Civil P. 0. (1908), 0. 39— 
Injunction restraining karnavan from 
contracting loans for managing tarwad 
property—Loans contracted for neces- 
sity Both tarwad and karnavan are 
liable for debt 772 

Tarwad Right to maintenance 
cannot be denied unless tarwad is un¬ 
able to give separate allowance 677a 

Tarwad—Management delegated to 

another can be resumed 614 a; 

Trawad — Improvident leases by 
karnavan—He can be moved 6146 

—^Tarwad—Grant of melcbarth before 
expiry of kanom term does nob bind suc¬ 
cessors 644 jy 

-Tarwad — Partition — Consent of 

adult members is necessary 573a 

-Tarwad Partition per stirpes or by 

tavazhies by adult members is valid— 
Minors on attaining majority cannot im. 
peach 573^ 

-Tarwad—Manager of joint family 

can acknowledge liability on behalf ot 
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Malabar Law 

members—Limitation Act (9 of 1908)* 
S. 19 370e 

^~Tarwad—Kanom by karnavan found 
not binding—Junior member can use on 
behalf of tarwad for not merely declara¬ 
tion but possession 191a 

■“"“Tarwad — Alienee of tarwad is 
stranger and can be sued by other 
members 191c 

-Tavazhi — Debt contracted by 

manager—Junior members are liable— 
Decree can be passed against them 370a 
Tavazhi—Woman can have two 
exclnsive branches of tavazhis formed of 
children by two husbands 28 

Malabar Marriage Act (4 of 1896) 

[ Ss.l7 and 18—Ss. 17 and 18 are not 

intended to deprive members of tarwad 

of his or her rights in tarwad Gilt 

S. 18—S. 18 leaves guardianship of 

property untouched 677c 

Malicioui Prosecution 

Essentials of, stated—Plaintiff need 

not prove his innocence 1039a 

■ Reasonable and probable cause — 

What is stated 10396 

“Liability—Informant is liable for 

damages for prosecution though by police 

M.xi™ 229 (2) 

What is not prohibited is lawful— 
Applicability—It requires careful consi¬ 
deration before application (FB) 10466 

Improvements Act {II of 

16d5J 

Act applies to cases tried on original 
side 130c 

fiQoo\‘ t? Transfer of Property Act 
U882;, 8. 51 Lessee under invalid lease 
cannot claim compensation for improve- 
mente under 8. 61 or under Mesne Pro- 
fi^nd Improvements Act, 8. 2 1306 

. "^erm other absolute estate” 

in B. 2 does not include occupancy ten- 

Advantage secured to minor by law 
In ’order that he may lose it, untrue 
asser^on must be made by him 11294 
Decree against-Minor represented 
y guardian ad litem—Decree is binding 
ejoept on ground of fraud 662c 

Mortgage 

execution based 
on account settled-Mortgagor can plead 

fai^re of consideration owing to mistake 
ID accounts lll7g 

—Rights of mortgagor - Substitution 
of mortgage by another mortgage does 


Mortgage 

not affect rights of snhmortgfigGG to 
bring property to sale covorod liy earlier 
mortage Mortgagor’s only remedy is 
redemption 10'^2/> 

-Moveables—Contract debarring ro- 

demption—Mortgage can Im redeemed— 
Principles embodied in Tran-;for of Pro¬ 
perty Act are applicable—Transfer of 
Property Act (1882), S. 60 Dlfhi 

-Suit on— Failure by usufructuary 

mortgagee to prove genuineness of mort¬ 
gage—Mortgagee cannot on appeal claim 
subrogation 8756 

-Stipulation in mortgage to redeem 

in any Chittirai month at end of 10 years 
—There was not implied personal coven¬ 
ant 817 (2) 

Assignee though henamidar can sue 

(FB) 524 

Redemption—Time-barred mortgages 
need nob be redeemed along with those 
not barred 129 

Motor VehicIesAct (8 of 1914) 

-S. 16—For conviction under R. 16. A 

for not lighting lights owner must be 
near about or in car 41 

Negotiable Instruments Act (26 of 1881) 

-English law—Act should he read 

conformably to provisions of English 
law 179(£ 

Ss. 28, 27 and 28—"Agent” in Ss. 27 
and 28 means agent of person capable of 
contracting within meaning of S. 26— 
Person drawing bill or making note as 
trustees of temple is not agent—Tie is 
personally liable 616 

S. 28 Agent of Nattukkotai Chetty 
firm executing pro-note—Vilasam of firm 
prefixed to signature—Principal debited 
with amount in body of note-Agent held 
not liable 183 (l) 

] S. 32—Fact that maker of pro-note 
is partner of payee is no defence unless 
pro-note can be treated as nullity 3736 

Ss. 91 and 92—Bill of exchange 
payable at sight or demand—Dishonour 
by non-acceptance-Presentment for ac¬ 
ceptance Refusal to accept amounts to 
dishonour by nonpayment— Notice is 
necessary 179 a 

’Ss. 91 and 92—Refusal to pay in- 
eludes refusal to accept 179c 

“I S. 119—Presumption of dishonour 
arises on proof of protest—Certificate of 
protest is necessary 1796- 

Ss. 120 and 122— Paper Currency 
Act (1910), S. 26, Proviso—Hundi paya- 
ble on demand to bearer can be made tc 
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Negotiable Instruments Act 
be drawn on bank against intended depo¬ 
sit 262a 

Oaths Act (10 of 1873) 

-Ss. 9, 10 and 12—Challenge to take 

oath—Oath net taken on appointed day 

on account of challenger’s failure to pay 

charges—Oath taken on subsequent day 

—Challenger is not bound by oath 615 
Paper Currency Act (2 of 1910) 

- S. 26, Troviso—Hundi payable on 

demand to bearer can be made to be 

drawn on bank against intended deposit 

— Negotiable Instruments Act (1891), 

Ss. 120 and 122 262a 

Partition 

— - Civil P. C. (1908), 0. 20, Rr. 12 and 

IS—Partition suit—Preliminary '‘v.-iee 
omitting direction for future ratsiio pro- 
fits—Such directions cannot be given in 
final decree 998 

Partnership 

-Sub-partner—Liability — Sub-part- 

ners are equally liable with principal 
partners for debts of partnership 1161c 

— Goodwill—Moaning of, stated 1009a 
-Goodwill is part of partnership as¬ 
sets and heirs of deceased partner can 
claim share in value of goodwill 10096 

-South India—Working partner can- 

not claim share in value of good will 

1009c 

-Insolvency—Decreo sought against 

firm—It is permissible to sue only sol- 
vent members %7d 

-Suit on pro-Dote executed by one 

partner in favour of another is main¬ 
tainable if matter does not involve tak¬ 
ing of general account 373a 

Penal Code (45 of 1660) 

- Ss. 34, 323, 325, 336 and 392 — 

Grievous hurt caused during robbery— 
Absence of identification of offender — 
Separate charge against each accused—No 
specification of common intention to 
cause grievous hurt — Conviction under 
S. 325 held bad—Order under S. 106, 
Criminal P. C. is legal—Criminal P. C, 
(1898), S. 106 770 

-- Ss. 44, 323, 341 and 385 — Accused 

suspecting sumuggling of liquor by com¬ 
plainant stopped him on way, detained 
liquor jar and threatened to report un- 
less some amount was paid — Accused 
charged under Ss. 323, 341 and 365— 
S. 385 did not apply as no personal in. 
jury was threatened — S. 341 did not 
apply as there was no restraint to per¬ 
son—S. 323 being noncognizable trial, 
under it with other charge under police 


Penal Code 

challan was improper as prejudice was 
caused 954a 

- Ss. 84 a«(i302 —Evidence of in¬ 
sanity some time before occurrence but 
nothing to show that accused did not 
know consequence of his act — Convic- 
tion for murder is right—But reference 
is justified under Criminal P. C. (1698), 
S. 401 128 

- Ss. 96 and 97— Failure to inform 

police does not take away right of pri¬ 
vate defence 885a 

- Ss. 96, 97 and 141—Persons exceed¬ 
ing right of private defences in repelling 
attacks on their property do not consti¬ 
tute unlawful assembly 6856 

- Ss. 147, 149, 323 and 325-Unlaw. 

ful assembly with hurt for common Ob¬ 
ject-Member convicted under S. 147 
cannot also be convicted under S. 323 or 
S. 325 with S. 149 unless he himself 
causes hurt 853c 

-S. 182 - Criminal P. C. (1898). 

S. 195 (l), (a) (6) and (7) — Information 
given to District Magistrate of person 
being in possession of firearms without 
license—Issue of search warrant is judi¬ 
cial act —Information found to be false 
— Sanction for prosecution granted — 
Order is appealable to Sessions Judge 

620 

-S. 193—Deposition not read over to 

witnesses and not acknowledged as cor. 
reeb—Omission is not mere irregularity 
—Conviction under S. 193 is not sus¬ 
tainable 45(2)6 

-S. 225 (6)—Escape from custody is 

offence — Consent of custodian is im¬ 
material 864(2) 

- S. 295— Defile' is not confined to 

making dirty but also includes cere¬ 
monial pollution—Entry of members of 
Moobhan caste into precincts of temple 
open to nonBrahmins does nob amount 
bo 'defiling’ 755(l) 

Ss. 323, 44, 341 and 385 — Accused 
suspecting smuggling of liquor by com¬ 
plainant stopped him on way, detained 
liquor jar and threatened to report un¬ 
less some amount was paid — Accused 
charged under Ss. 323, 341 and 385 — 
S. 385 did not apply as no personal in¬ 
jury was threatened — S. 341 did nob 
apply as there was no restraint to per¬ 
son—S. 323 being noncognizable trial 
under it with other charges under police 
challan was improper as prejudice was 
caused 954a 
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Penal Code 

—S. 333 — Criminal P. 0. (1898), 
Ss. 165 and 166—Person resisting police 
officer conducting unauthorized search 
outside limits ol his station is not guilty 
under S. 333 3535 

- Ss. 341, 44. 323 and 385 — Accused 

■ suspecting smuggling of liquor by con?- 
plainant stopped him on way, detained 
liquor jar and threatened to report un. 
less some amount was paid — Accused 
charged under Ss. 323, 341 and 385 — 
S. 385 did not apply as no personal in¬ 
jury was threatened — S. 341 did not 
apply as there was no restraint to per. 
son—S. 323 being noncognizable trial 
under it with other charges under police 
challan as improper as prejudice was 
caused 9o4a 

- Ss. 372 and 373 — Making over of 

minor girl by hire or sale, is essential— 
Performance of "kanyarikam” ceremony 
and having sexual intercourse for three 
days successively does not bring case 
within these sections, if girl is still in 
possession of parents 892 

-Ss. 385, 44, 323 and 341 — Accused 

fluspecting smuggling of liquor by com- 
plainant stopued him on way, detained 
liquor jar and threatened to report un¬ 
less some amount was paid — Accused 
charged under Ss. 323, 341 and 385— 
S. 385 did not apply as no personal in< 
jury was threatened—S. 341 did not ap- 
ply as there was no restraint to person 
S. 323 being noncognizable trial under 
it with other charges under police chal- 
Ian as improper as prejudice was caused 

954a 

-S. 385—Term "injury” implies in¬ 
jury to person’s mind, body, reputation 
or property 9545 

—S. 420-Oriminal P.C. (1898), S. 562 

Cheating” does not cover offence 
under Penal Code (i860), 8. 420 583 (l) 
S. 447 —Crimiaal trespass—Warrant 
for delivery of property by civil Oourt“>" 
Amin refusing to inspect documents show- 
ing rights in derogation of delivery war¬ 
rant—Amin is not guilty of offence of 
trespass 542 {l)a 

447—PerBon helping Amin in dis- 

'•charge oi duty is not guilty 642 (1)5 

^ Ss, 469 and 471— Process server 61. 
mg forged attakshi is guilty under Ss. 468 
and 471 664 

os. 471 and iBS—Process server 
filing forged attakshi is guilty under 
'fls. 468 and 471 66^ 

1919 Indeies (Mad.)— 8 & 9 


Pocsesiion 

-R6cei|>t of rent is possession—Rival 

claimants can suo for possession without 
impleading tenants in possession 1915 

Practice 

-Appellate Court—Tort—Damages— 

Appellate Court should ho slow to inter- 
fere in amount unless it is clearly exces¬ 
sive 10G75 

-Court—Proceedings of subordinato 

officer are not proceedings of Court (5825 
-Jurisdiction—Judge sitting on ori¬ 
ginal side of High Court has jurisdiction 
to modify minutes of his order before 
formal order is drawn up 312 (l) 

-Jurisdiction— Suit for declaration 

that decree is not binding being obtained 
by fraud—Decree passed by superior 
Court—Inferior Court can take cognizance 
if subject-matter is otherwise within its 
jurisdiction 223a 

-New plea—New plea cannot bo con¬ 
sidered for first time in second appeal 

130e 

-New plea — Legal representatives 

brought on record—Objection on score of 
limitation cannot be raised in second ap. 
peal 425 

-Parties—Party is not bound by order 

passed behind his back—He may treat it 
as nullity unless made binding on him by 
statute 4795 

-Pleadings — Pleadings in mofussil 

Court should not be strictly construed 

923d 

-Procedure — Practice of notifying 

claims to intending bidders is not war¬ 
ranted by Civil P. C. (1908), 0. 21, E. 51 

(FB) 738c 

-Revision-Civil P. G. (1908), Ss. 47 

and 151—Execution of decrees—Dispute 
between auction purchasers under differ¬ 
ent decrees—Application by purchaser of 
fractional share to restrain purchaser of 
whole property from taking possession is 
not one under S. 47—Inherent powers 
under S. 151 cannot be exercised—Re¬ 
medy is to bring suit for partition 949 
Presidency Small Cause Courts Act (15 of 
1882) 

- S. 41—Suit to eject from portion of 

house—Rent of portion being less than 
Es. 1,000—Suit is cognizable by Small 
Cause Court—Decision of question of title 
for exercise of jurisdiction—Eevision is 
incompetent — Civil P. 0., 8. 115 
Government of India Act, S. 107 187 

Presidency Towns Insolvency Act (3 of 1909) 

- S. 7—Order under 8. 7—Proper re- 

medy indicated . 648 
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Presidency Town* Insolvency Act 

- Ss. 51, 17 a7id S2—S. 51 is not in¬ 
tended to give priority to adjndication by 
one Court over adjudication of another 
Court by reference to act of insolvency 
adjudicated upon—Priority of claims of 
Official Assignee is to be d^itermined by 
priority in dates of vesting orders—Ad- 
judication in one jurisdiction may be 
annulled in interest of general body of 
creditors 566 

- Ss. 55 and 56—Transfer for full con. 

sideration and not amounting to act of 
insolvency-purchaser having no notice 
of act of insolvency—Transfer is not void 

333£i 

- S. 56—It most be shown that trans¬ 
action was entered into with dominant 
view of preferring particular creditor 

333a 

- S. 56--"Fraudulent preference’’— 

Test for determination—Chief intention 
or state of mind of person making transfer 
must be looked into 3336 

— S. 56—"With a view to prefer” 
means with the view to prefer 333c 

-S. 56— "Good faith”—Transaction 

should not be in fraud of bankruptcy 
laws 333c 

Principal and Agent 

-Power of attorney only _to collect 

debts—Agent cannot sell them 957c 

Probate and Administration Act (5 of 1881) 

-S. 83-Civil P. C. (1908), 0. 9, R. 9 

—Application for probate dismissed for 
default — Application for restoration is 
maintainable 

-S. 104—Will—Constiuotion—Power 

given to executor to manage property till 
minors attain majority—Promissory note 
executed by executor, describing himself 
as executor under will, in renewal of 
interest due on prior promissory note— 
Suit on promissory note—Estate of testa, 
tor held not liable—Mere recital as exe¬ 
cutor did not constitute him guardian of 
minors—Executor held to have no power 
to acknowledge debt even as guardian 

993a 

-5.104—Person expressly executing 

promissory note as executor binds him¬ 
self personally ^^36 

Promissory note 

Pro- note benami by two persons in 
name of one of two payees — Snit by 
ostensible payee is not maintainable 436 

Provincial Insolvency Acl (3 of 1907) 

—“S. 3 (l)—Powers of invalidating cer¬ 
tain defined transaotions of insolvents 


Provincial Insolvency Act 

should not be extended to all Courts of 
original jurisdiction I61c 

- S. 4 (b)—Nominal or benami deed of 

sale executed with intent to defeat credi. 
tors is act of insolvency— But sham sale 
not affecting interest in property does 
not constitute act of insolvency 467 

-S. 16—Defendants 2 to 4 and R be¬ 
ing partners— R adjudicated insolvent — 
Whole debt due to partnership sold by 
receiver instead of only R's one-fourth 
share—Defendant 1, bona fide purchasing 
— Plaintiff who held personal decree 
against defendants 2 to 4, attaching their 
share—Before attachment defendants 2 
to 4 adjudicated and receiver appointed 
—Receiver suing for recovering shares of 
defendants 2 to 4, as money had and re¬ 
ceived by defendant 1— Suit held unsus¬ 
tainable attachment by plaintiff being 
void 957a 

-S. 16 — After adjudication creditor 

cannot sue under S. 53, T. P. Act, to set 
aside transfer without sanction— Trans¬ 
fer of Property Act (1882), S. 53 167 

- S. 16 (2)—Order of adjudication — 

Absolute stay of all proceedings is not 
effected—Leave to sue only is necessary 

656a 

- Ss. 16 (6) and 36— Adjudication in 

S. 36 is to be treated as made on date of 
presentation of petition 473a 

- Ss. 18 (3), 20 and 47— Sale by Offi- 

oial Receiver — Purchaser obstructed in 
taking possession—Insolvency Court has 
DO jurisdiction to inquire into alleged re¬ 
sistance—Court directing removal of ob¬ 
struction and delivery of possession — 
Suit for declaration of obstructor’s title 
and injunction restraining delivery to 
purchaser is ma'intainable — Civil P. C., 
0. 21, Er. 97 and 98 695 

- Ss. 22, 26 (2) and 46 (4)— Appeal— 

Date of order and last day should be ex¬ 
cluded 947a 

- Ss. 22 and 26 (2) — Applications 

under S. 26 (2) are not governed by S. 22 

9476 

- Ss. 26 (2) and S. 22 — Applications 

under S. 26 (2) are not governed by S. 22 

9476 

- Ss. 36 and 16 (6) — Adjudication in 

S. 36 to be treated as made on date of 
presentation of petition 473a 

- S. 36—"Void” means voidable 1616 

- Ss. 36 and 37—Transfer by fraudu¬ 
lent preference or voluntary transfer — 
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Provincial Insolvency Act 

Annulment of transfer — Insolvency 

Courts have exclusive jurisdiction 161i 

- Ss. 36 and 37— Annulment of trans- 

fer“"Only Official Eeoeiver can set Court 
in motion It’le 

~~’S. 36 — Suit by alienee of insolvent 
impugning sale —Validity of transaction 
is not open as defence—Insolvency Court 
has exclusive jurisdiction 161/ 

- S. 37—Preferred creditor can escape 

S. 37 if preference was beyond three 
months before petition 4736 

- S, 37— Court” means Court exercis¬ 
ing insolvency jurisdiction 16la 

S. 37 — Transfer with fraudulent 
preference — Burden of proof is on re¬ 
ceiver — Deliberate intention must be 
proved—Transfer will have such effect is 
not sufficient 36 

’f** ~S3. 46 and 47 — Criminal P. C. 
(1908), 0. 41, R. 22—Memo of objections 
can be presented in appeal against deci¬ 
sion under Insolvency Act— Appeal dis¬ 
missed as time barred — Memo of objec¬ 
tions cannot be heard (FB) 784 

"Ss. 46 (4), 22 and 26 (2)—Appeal- 
Date of order and last day should be ex- 
olud^ 947a 

Provincial Small Caute Court! Act (9 of 
1887) 

S. 15 and Art. 38—Suit for arrears 
of maintenance by its assignee is not 
cognizable 538a 

S, 17—Provision is not mandatory 
—Deposit need not accompany applica¬ 
tion—If made before hearing there is 
sufficient compliance 103 

—S. 25 — Civil P, 0. (1908). 0. 47. 
B. 7— Order is not applicable to small 
causes — Exercise of discretion is not 
limited under 8. 26 lllc 

*- Art. 31 — Suit for money with 

prayer for looking into accounts to ascer¬ 
tain correctness of claim does not become 
shit for accounts 778 

Art, 38 and S, 15—Suit for arrears 
of maintenance by its assignee is not 

cognizable 538a 

Raflwayg Act (9 of 1890) 

"—Carriers Act (1866)—Scope—Provi- 
WM of Oarried Act (3 of 1865) and 
Miiways Aot are not in pari materia with 
English Carriers Aot of 1880 liOd 

- S. 72-Oontraot Aot (1872), Ss. 161 

and 162—Railway company’s responsibi- 
Uty for misdelivery of goods and animals 
IS similar to that of bailee 140a 

72—Company is under no duty 


Railwayi Act 

to get back railway receipts on clolivory 
of goods—Goods delivered to person en- 
titled to them without production of re¬ 
ceipt—Subsequent endorsoinont will not 
give endorsee of receipt causo of action 
against company even though person 
taking delivery becomes entitled to them 
only after delivery but before endorse- 
ment 140c 

-S. 77—Railway causing wilful mis¬ 
delivery—Suit without prior notice is not 
maintainable—In requiring notice no dis¬ 
tinction is to be made between cases in 
which goods are inadvertently delivered 
to wrong person and cases in which they 
are delivered to person other than con¬ 
signee who did not produce receipt 1406 

- S. 77—“Loss” covers cases where 

goods are not forthcoming either from 
deliberate acts or from acts of negligence 

HOe 

120 — Term “person” includes 
railway official — S. 120 applies to rail¬ 
way officials also—Guard removing gosba 
ladies from 1st class compartment rightly 
occupied is guilty of offence under S. 120 
« . 971(2) 

Registration Act (20 of 1666) 

- S. 17—Compromise decree need not 

be registered 11106 

—(16 of 1908) 

“—Arbitration—Award—Hypothecation 
bond allotted by oral award is enforce¬ 
able without any instrument—Oral award 
is binding and enforceable as oral Parti¬ 
tion-Transfer of Property Act does not 
apply to transfer by oral award — No 
writing and registration is required 

U13a 

. ~'Ss. 17 and 49—Name of document is 

not conclusive of its character — Provi¬ 
sions of Act cannot be got over by styling 
instrument as will 447 ;^ 

S. 17 (2) and (5) — Speoi 6 o Relief 
Act (1877), S. 21—Document held to be 
agreement to execute mortgage and not 
agreement to execute lease and hence did 
not require registration—Creditor in pur¬ 
suance of document paying certain sums 
as advance-Debtor refusing to execute 
deed—Suit for specific performance can 
be enforced if borrower is not willing im¬ 
mediately to return advance and if lender 
is ready to pay balance—Otherwise plain¬ 
tiff should be assessed only at damages 
for breach of contract 322a 

- S. 41 (2)—Evidence Aot (1872), S. 33 

- 7 Proof of genuineness of will—Inquiry. 
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Registration Act 

before Sub.Registrar — Depositions are 
admissible in subsequent suit 510 

- S. 49—Charge on moveable and im¬ 
movable properties blended together 
Charge not registered—Promisee's rights 
to moveable property will not be affected 

7l8i 

-S. 49—Transfer of Property Act (4 

of 18S2). Ss. 58 and 59—Mortgage pur- 

porting out and out conveyance—Unregis¬ 
tered agreement to reconvey is not ad- 
niissilile 

- S. 49— Document containing writ¬ 
ten authority to adopt not registered — 
Document is not admissible unless it can 
be construed as will 447a 

-,S. 49—Unregistered document can¬ 
not be basis of specific performance — 
Specific Relief Act (1877), S. 21 3226 

Religious Endowments Act (20 of 1863) 

- S. 10—Order under Act cannot be 

reviewed either under S. 10 or Civil P. C. 
(5 of 1908). S 141 244a 

- Ss 14 and 15—Suspension of trustee 

by Temple Committee—Order on circula- 
tion of papers is illegal 1182a 

- Ss. 14 and 15—Order of suspension 

ultra vires — Committee is liable for 
damages — But liability is confined to 
members who are parties to suspension 

11826 

- Ss. 14 and 15-Civil P. C. {1908). 

S. 92—(Per Oldfield and Coutls-Trot- 
ter. JJ.\ Abdur Rahim, J., dissenting) 
Definition of interest in S. 15, Religious 
Endowments Act, should not be imported 
in S. 92—Right to worship in temple is 
not such interest as will give worshippers 
right to sue under S. 92 384 

-S. 14-Civil P. C. (1908). S. 92— 

Suit for declaration of invalidity of ap- 
pointment of a trustee by temple com. 
mittee and for injunction for restraining 
him from acting is one under S. 92 — 
Sanction is essential—It is one for direc¬ 
tion for administration of public trust 
and falls under Cl, (l) (h)—It does not 
fall under S. 14 159a 

Riparian Owners 

--Rights to water—Eaiyatwari land- 

holder’s right to get water from Govern, 
ment channel — Control remains with 
Government 1064a 

Specific Performance 

-Contract for sale or exchange of 

land—Title unless completed by specific 
performance no decree for possession can 
be given 3746 


Specific Relief Acl(lofl877) 

- S. 6—Contract for sale — Parts of 

property owned along with others — 
Specific performance can be enforced 
against some portions only if claimed 
independently of remainder 374d 

-$. 12-Suit by vendor for recovery 

of consideration, expressing readiness to 
execute conveyance, is in effect one for 
specific performance of contract Form 
of decree to be passed in such suit indi¬ 
cated 

- Ss. 19 and 21 (a)—Suit for enforce¬ 
ment of contract — Contract becoming 
incapable of specific performance—Court 
is not precluded from awarding com¬ 
pensation under S. 19 even in absence of 
prayer for such relief 560 

-S. 21—Document held to be agreement 

to execute mortgage and not agreement 
to execute lease and hence did not re¬ 
quire registration—Creditor in pursuance 
of document paying certain sums as ad- 
vance-Debtor refusing to execute deed 
—Suit for specific performance can be 
enforced if borrower is not willing im- 
mediately to return advance and if lender 
is ready to pay balance — Otherwise 
plaintiff should be assessed only at 
damages for breach of contract Regis¬ 
tration Act (1908), S. 17 (2) and (5) 

322a 

- S. 21—Registration Act (1908), S. 49 

—Unregistered document cannot be basis 
of specific performance 3226 

- Ss. 21 (a) and 19—Suit for enforce¬ 
ment of contract—Contract becoming in¬ 
capable of specific performance — Court 
is not precluded from awarding com¬ 
pensation under S. 19 even in absence of 
prayer for such relief 560 

- S. 31—Property transferred wrongly 

described — Both rectification or mere 
declaration of title can be claimed — In 
suit for recovery purchaser can prove real 
intention under Evidence Act (1 of 1872), 
Ss. 95 to 97 247(2)a 

- Ss. 39 and, 41—Sale by minor—Be¬ 
fore sale is cancelled, Court can put him 
on terms 1129a 

- S. 39 — Mortgage — Lease by mort- 

gagee—Suit by mortgagor for declaration 
that mortgage was unsupported by con¬ 
sideration and for its cancellation held 
not maintainable 781 

-S. 39—Limitation Act (1908), Art.91 

—“Entitled” means entitled under S. 39 

679(l)a 
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-S. 39—Suit for oancellation of doca- - S. 42—S. 42 contemplates relief 

ment — Tim© begins to run from when flowing direct from declaration sought 
plaintiff becomes aware of facts creating for 2325 

reasonable apprehension 679(1)6 S. 42 Conditional suspension of 

-Ss. 39 and 41—In suit for possession temple trustee—Trustees holding pro- 

by owner against purchaser from tres- perties in rotation Suit to declare sus- 
pasaer—Deed need not be set aside pension invalid, for injunction andemolii- 

105c meets—Suspended trustee not entitled to 

- S. 41—Liability for compensation to possession at date of suit—Kelief ofeither 

vendee is statutory liability 11296 joint or symbolical possession held un- 

- S. 41 — Application of principle of necessary—Suit held competent 233c 

awarding compensation bow far to be - S. 42—Reversioner can sue for 

extended stated 1129c declaration of title and for will not being 

- S. 41 — Transfer of Property Act genuine on which widow clairasauthority 

(1882), S. 54—Transferee from stranger to adopt 93 (l) 

is not entitled in suit by true owner, to - S. 42, Proviso Scope of proviso does 

refund of portion of consideration used to not extend to cases when plaintiff is not 
pay debts of true owner — Principles of entitled to further relief unless he does 
equity has no application nor Specific something further which be is not bound 
Relief Act (1 of 1877), S. 41 105a to do 966a 

- Ss. 41 and 39 — In suit for posses- -S. 42, Proviso—Suit for declaration 

sion by owner against purchaser from that mortgage decree is not binding on 
trespasser—Deed need not be set aside plaintiff—Omission of prayer for redemp- 

105c tion—Suit should not be dismissed 9566 

- S. 42—Suit by share-holder debtor -S. 42, Proviso Further relief ” 

to establish extent of right in company means further relief arising from cause of 
properly is maintainable 1161c action on which plaintiff's suit for decla- 

—'S*. 42 and 54—Suit against lessees ration is based 956c 

lor possession of some land and injnnc- - Ss. 62 and 54—Injunction to res- 

tion to restrain interference with flow train doing official acts cannot be granted 
of water from Government channel and —Suit to restrain samndayi from inter¬ 
ior declaration — Government not im- feting in management is untenable with- 
pleaded—No easement proved — Injuno- out proof of his dismissal 240 

tion claimed on ground that lessees in - S. 54—Nuisance—Oil mill—Neigh- 

possession under some arrangement — hour can sue for total prohibition of 
Lessee’s possession cannot help the plain- working—Questions to be considered 
tiff landlords—No declaration could be stated 11856 

granted behind the back of Government - S. 54 —Tank.bed used for storage of 

1064(i water for welfare of raiyats under aya- 
—— S. 42—Suit for mere declaration for out—Suit to restrain from conversion for 
status as reversioner is not maintainable any other purpose is maintainable— 
—Grant of relief is discretionary 8716 Maintenance of storage of tank unneces- 

- S. 42-8ait is maintainable for de- sary-Zamindar is under no obligation to 

olaration that a will giving power to P«»e”etank 5066 

adopt was not executed 793a -54—Madras Land Encroachment 

'“"S. 42—Where cloud is cast on plain- Act (1905), Ss. 6, 7 and 14—Notice for 
tiff's title, he is entitled to sue under eviction by Sub-Collector—Variation of 
S. 42—But where that cloud is shadowy, order on appeal—Suit for injunction 
Oourb may refuse to give relief 7936 against Government is maintainable with- 

**- S. 42—Order interdicting use of months from final order 486a 

highway for processions-Persons inter- **“**0*^51^ 

dieted have causa of action although o-Unstamped pro-note validly 

order is intra vires and no special damage outside British India—It is ad- 

is proved—Criminal P. 0. (1898), 8. 144 British Indian Court without 

(FB) 674 affixing stamp—Suit is maintainable 104 

- S. 42—Suit for declaration — Suit Act (10 of 1865) 

should not be dismissed unless prayer for - S. 172-Will-ConBtruotion — Per- 

oooBdijuonviftl rehei jb neoBOBary 23da bods acosptiDg benefit under will must 
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Succession Act 
a'^opt whole contents of instrument and 
renouncing every right inconsistent with 
it 4646 

- S. 172—Transfer of of Property Act 

(1882), S. 35—Doctrine of election is ap¬ 
plicable to Hindus 464c 

Succession Certificate Act (7 of 1889) 

-Ss. 4 (l), 16 and 18—Suit by as¬ 
signee of certificate holder is maintain¬ 
able 879 (1) 

Tort 

-Nuisance—Oil mill close to dv^elling 

house is nuisance ll8ja 

-Negligence—Damages — Measure— 

Compensation should be fair but not ab- 
solute—Aunuity to extent of average in¬ 
come for rest of life cannot be granted 

1067a 

-Damages—Appellate Court should 

be slow to interfere in amount unless it 
is clearly excessive—Practice, Appellate 
Court 10676 

-Negligence—Damages—Measure of— 

Plaintiff dull student—Father pauper — 
Brother earning Rs. 30 p. m.—Rs. 12,000 
held excessive damages for injury by fall 
of door and reduced to Rs. 6,000 10674 

-Negligence—Madras Local Boards 

Act (1884), S. 95 —Action for injunction 
against Taluk Board directing it to lop 
off branchesspreading over plaintiff's land 
cannot be maintained in absence of proof 
of negligence —No action lies against 
public body for nonfeasance 477 

*-Defamation—Imputation of crime 

to master by servant—Communication to 
co-servant with view to starting inquiry 
is privileged—English Common law as to 
special damage in slander is inapplicable 
to India 434 

“—Damages—Cause of action—Nonper¬ 
formance of ceremonies by trustees re¬ 
sulting in loss to archaka of voluntary 
contributions—Trustees held not liable 
though their action be malicious 396a 

-Malice—Legal right not infringed— 

Malice gives no cause of action 3966 

-Liability—Criminal P. C. (1898), 

Ss. 65 and 190—Complaint under S. 448, 
Penal Code—No order on occurrence re¬ 
port—Arrest of accused is legal—Magis. 
trate is not liable in damages 30 (2) 

Transfer of Property Act (4 of 1882) 

-Arbitration—Award—Hypothecation 

bond allotted by oral award is enforce¬ 
able without any instrument — Oral 
award is binding and enforceable as oral 
partition—Transfer of Property Act does 


not apply to transfer by oral award—No 
writing and registration is required 

1113a 

* Applicability— Provisions cannot 
be resorted to as guides in matters ex¬ 
pressly excluded from purview of Act- 
Guidance may be sought from English 
law 12c 

Ss. 5 and 123—Gift to trustees on 
behalf of idol-Offerings to idol — S. 123 
does not apply 809 (2)6 

- S. 6—Assignment of future property 

is not invalid in India — S. 6 is only 
exception to general rule in favour of 
transfers present and future 7184 

- S. 6 (a)—“Of like nature" in Cl. (a) 

indicates that “possibility"referred to in 
it should be of same category as chance 
of heir-apparent or chance of relation 
obtaining legacy 7l8fi 

- S. 6 (4) and (A)—Maintenance right' 

of member of tarwad or aliyasantbana 
family is transferable 5386 

-Ss. 8 an4 54—Provisions of S. 54 

cannot affect express provisions of S. 8 

547a 

-S. 8—S. 8 relates to effect of grant 

338(3 

-S. 9—Pro.notes secured by deposit 

of title-deeds — Equitable mortgage is 
created—Registration is not necessary 

5476 

- Ss. 9 and 54 — Assignment of pro¬ 
notes for collection — Deposit of title- 
deeds—Security passes—S.9 applies 547c 

S. 35 Doctrine of election is appli¬ 
cable to Hindus—Succession Act (1865), 
S. 172 464(3 

~Ss. 40, 58 and 100—Charge on speci¬ 
fic immovable property is mortgage—Sub¬ 
sequent mortgage deed or sale deed in 
favour of bona fide transferee without 
notice—Prior charge is not defeated 528c 

41 Property wrongly described 
Purchaser allowing vendor to deal with 
property Bona fide purchaser for value 
of same property will get preference 

247 (2)6 

S. 41—Transfer of patta to. help 
transferee to secure employment—Trans¬ 
feree whether ostensible owner — Pur¬ 
chase from transferee— Absence of in¬ 
quiry as to title of vendor—Vendee held 
could not rely on title acquired by 
estoppel against real owner—Evidence 
Act (1872). S. 115 50 

S. 43 Vendor and purchaser— 
Transfer of spes suocessionis does not 
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operate on transferor’s interest when he 
gets possession 798 (2)0 

-S. 43—Purobaser knowing that sale 

did not convey interest it purported to 
convoy—S. 43 does not apply 145(i 

-S. 43—Sale by widow of her own 

and co-widow’s interest has no effect on 
subsequent acquired interest — Hindu 
law—Alienation—Widow 1456 

-S.43—S. 43 is branch of law of estop¬ 
pel 1216 

* - Ss. 51. 54 and 118 — Unregistered 

deed of exchange — Possession given— 
Buildings erected by transferee with 
knowledge of transferor—Transferee can 
recover land on payment of compensa¬ 
tion (FB) 1083a 

* - S. 51—Transferee includes transfer 

under invalid sale (FB) I083e 

—S. 51—Person believing in good faith 
that he is owner and building cannot be 
allowed larger rights than are mentioned 

in S. 61 , (FB) 1083/ 

- S. 51—Purchaser in good faith from 

limited owner — Improvements effected 
by purchaser—Person seeking to set aside 
sale is entitled to market value at time 
of sale 685a 

- S. 61—Lessee under invalid lease 

cannot claim compensation for improve¬ 
ments under S. 61 or under Mesne Profits 
and Improvements Act (11 of 1855), S. 2 

1306 

-S. 52—Alienation pendente lito— 

Oompromise between parties to suit is 
binding on alienee 1194a 

- S. 62—Compromise decree cannot be 

passed to affect interests of alienee pen¬ 
dente lite after be is made party 11946 
—S. 62 — Doctrine of lis pendens— 
Applicability—Essentials of, stated 1194c 
♦ —S.53-Civil P. C. (1908), 0. 21. 
fi. 63—Suit by attaching creditor to set 
aside fraudulent alienation by judgment 
debtor is maintainable-Suit need not be 
representative 257a 

—S. 63—Suit need not be of repre¬ 
sentative obaracter {Obiter) 2576 

—S. 63—Suit to set aside fraudulent 
alienation— Representative obaracter is 
not necessary—8uit<lnindividual capacity 
—Amendmeob of plaint—Decree setting 
aside transfer—Form No. 13, App. D, 
should be adopted—Civil P. 0. (1908), 
0. 21. E. 63. App. D, Form 13 267d 

—S. 63—Provincial Insolvency Act (3 
of 1907), S.-16—After adjudication ore- 


Tranifer of Properly Act 

ditor cannot sue under S. 53, T. P. Act. 
to set aside transfer witlmut sanction 

167 

-S. 53-CiviI P. C. (1908), 0. 21, 

R. 59—Suit by unsuccessful claimant for 
declaration of his title as inortgagco from 
judgment-dsbtors and for canceilation of 
order dismissing his claim as fraud on 
creditor’s mortgage not previously avoided 
—Judgment.debtor cannot resist suit on 
ground that mortgage was fraud on cre¬ 
ditors 87a 

- S. 53—All transactions whether 

sham or intended to create title are 
within mischief of S. 53 if their effect is 
to defeat or defraud creditors — Sham 
transaction—Suit to cancel order passed 
adversely in execution proceedings—De¬ 
fendant can plead that plaintiff cannot 
maintain suit he being only screen for 
real owner—Civil P. C. (1908), 0,21, 
R. 63 876 

-'"S. 54—Instrument unregistered— 
Suit for possession—Ingredients for de¬ 
fence of part-performance indicated 

(FB) I083fi 

-S. 54—Recitals as to object of sale 

are evidence of representation made to 
purchaser 6856 

-Ss. 54 and 8—Provisions of S. 54 

cannot affect express provisions of S. 8 

547a 

- Ss. 54, 59 and 9— Assignment of 

pronotes for collection—Deposit of title 
deeds—Security passes—S. 9 applies 

547c 

-S. 54—Transferee from stranger is 

not entitled in suii by true owner, to 
refund of portion of consideration used 
to pay debts of true owner—Principles 
of equity have no application nor Specific 
Relief Act (1 of 1877), S. 41 105a 

—Ss. 54 and 68—Purchaser from tres¬ 
passer redeeming mortgage by true 
owner is entitled to be subrogated and 
can claim amount before surrendering 
property tc owner 1056 

-S. 55 (2)— Contract- Construction 

Purchase by plaintiff from defendants 1 
to 3 -who had already purchased half- 
share from defendant 4 as guardian of P 
—Suit by P against plaintiff for reco¬ 
very of her share— No application by 
defendant 4 for impleading him—Suit 
compromised by plaintiff by paying off 
P—Suit subsequently brought by plain, 
tiff for refund of purchase money and 
for interest—Suit held maintainable— 
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Transfer of Property Act 
Cause of action held to arise on pay¬ 
ment to P—Plaintiff held entitled to in¬ 
terest 37 

-S. 68—Property if identiBable is 

speciBc though it may not be in exist¬ 
ence 718/ 

-S. 68— Lender not paying full 

amount of charge—He is not deprived 
of lien in respect of money actually ad¬ 
vanced 718ff 

- Ss. 53 and 59—Mortgage purport¬ 
ing out and out conveyance—Unregistered 
agreement to reconvey is not admissible 
—Registration Act, S. 49 7116 

- Ss. 58, 40 and 100—Charge on spe- 

cific immovable property is mortg ige— 
Subsequent mortgage deed or sale de^d in 
favour of bona fide transferee without 
notice—Prior charge is not defeated 

528c 

* - S. 68—Land sold absolutely but 

with right of repurchase to he exercised 
before certain date—Transaction is not 
necessarily mortgage by conditional sale 

(FB) la 

—S. 58 (c)—Words "the mortgagor 
ostensibly selling the mortgaged pro¬ 
perty” imply mortgage in reality (FB) 16 

- Ss. 59 and 9—Pro-notes secured by 

deposit of title deeds—Equitable mort- 
gage is created—Registration is not nec¬ 
essary 5176 

— Ss. 59, 54 and 9—Assignment of pro¬ 
notes for collection—Deposit of title 
deeds—Security passes — S. 9 applies 

547c 

-— S. 59—Attestation before execution 
by one executant—Bond is not legally 
operative 469a 

* - S. 59—Document without proper 

attestation is ineffectual—Admission by 
executant of execution does not cure de- 
feet—Evidence Act (1872), S. 68 4696 

- S. 60— Mortgage — Moveables— 

Contract debarring redemption—Mort- 
gage can be redeemed—Principles em¬ 
bodied in Transfer of Property Act are 
applicable 946a 

- Ss. 60 and 62—Usufructuary mort¬ 
gage—Discharge of mortgage by appro, 
priation of usufruct working out for 37 
years—Postponement of redemption is 
not clog—Option to redeem before term 
not exercised — Suit to redeem before 
expiry of original term is premature 

819a 

- S. 60—"Payable” refers to mort- 

gagor’s right than to his obligation 8196 


-S. 60—Clog is distinct from uncon¬ 
scionable bargain 8l9c 

-61—"Any separate mortgage”—* 

Mortgage must be subsisting 1188a 

- S. 61—Liability for total redemption 

does not apply to time-barred debts 
Usufructuary mortgage—Lease to mort¬ 
gagor—Covenant to pay arrears of rents 
on redemption—Mortgagor executing two 
simple mortgages for rent due and for 
portion of arrears obtaining decree Suit 
to redeem usufructuary mortgage alone 
simple mortgage and decree being time- 
barred—Later mortgages held constituted 
novation of contract under S. 62, Con¬ 
tract Act—Mortgagor is entitled to pos¬ 
session on payment of amount due on 
usufructuary mortgage — Contract Act 
(1872). S. 62 11886 

-Ss. 62 and 60—Usufructuary mort¬ 
gage—Discharge of mortgage by appro¬ 
priation of usufruct working out for 37 
years — Postponement of redemption is 
not clog—Option to redeem before term 
not exercised—Suit to redeem before ex¬ 
piry of original term is premature 8l9a 

❖-S. 67—Usufructuary mortgagee not 

put in possession — Mortgage money be¬ 
comes payable—Suit for foreclosure or 
sale is competent (FB) 1164a 

-Ss. 67 and 68 (6) (c) — Mortgage 

money once payable under S. 68 S. 67 
can be given effect to (FB) 11646 

- Ss. 67 and 101—Assignment of mort¬ 
gage—Notice to mortgagor is not essential 
—Absence of notice makes it subject to 
accounts between original parties 1082a 
- Ss. 68 and 54—Purchaser from tres¬ 
passer redeeming mortgage by true owner 
is entitled to be subrogated and can claicn 
amount before surrendering property to 
owner 1056 

- S. 68—Purchaser in good faith pay¬ 
ing amount to vendor without title to 
redeem mortgage binding on estate be¬ 
comes equitableassignee of mortgage 105i 

-S. 68 (6)—Usufructuary mortgage — 

Attestation defective—Mortgagee dispos¬ 
sessed by third party—Suit by mortgagee 
for recovery of mortgage money held not 
to lie 876 

-S. 70 — Usufructuary mortgage by 

plaintiff of warg land with adjoining 
kumki land — Mortgagee in possession 
over 12 years—Patta issued for warg land 
alone and kumki land assigned to plaintiff 
—Plaintiff’s suit to eject mortgagee from 
kumki land — Mortgagee’s possession o£ 
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kumki la&d held did not create title by 
adverse possession — Mortgage did not 
operate on interest acquired by plaintifT 
in kumki land — Kumki land held not 
aooes3ion~~ Mortgagee was not protected 
by Trusts Act (1882), S. 90 121a 

- S. 72--'Exp6n8iv0 criminal litigation 

against persons removing crops—Expense 
whether recoverable by usufructuary 
mortgagee is doubtful—When mortgagee 
is acting at instance of mortgagor, he can 
add amount to his principal—S. 72 does 
not restrict remedy for recovery of ex¬ 
penses—Separate suit lies 1102a 

- S. 74—Right of subrogation is equi- 

table and can be enforced by suit against 
auction-purchaser 8l8a 

- Ss. 76 (l) and 83—S. 76 (l) does not 

apply to money due to mortgagee for im¬ 
provements in Malabar because it is not 
money due on mortgage within S, 83 272a 
— S. 77—Contract that debnite portion 
of income shall be paid annually to mort¬ 
gagor may bnd place in agreement to give 
deed of mortgage 322c 

-S. 83—Mortgage suit—Deposit made 

after institution of suit is invalid 948(2)a 

-S. 83—Suit instituted — Mortgage 

money includes costs of suit 948 (2)2) 
Ss. 83 and 76 (l)—S. 76 (l) does not 
apply to money due to mortgagee for im¬ 
provements in Malabar because it is not 
money due on mortgage within S. 83 272a 

- Ss. 85. 88 and 89-Civil P. C. (1908), 

Ss. 11 and 47 — Suit by 6rst mortgagee 
impleading puisne mortgagee—Decree for 
sale and for payment of surplus proceeds 
to persons entitled—Puisne mortgagee’s 
right to sue on his mortgage is not barred 

63 


- S. 89-Civil P.O. (1908), 0. 21. R.S 

and 0. 34, Rr. 2 and 5—Mortgage decree 
for sale Production of certificate of pay¬ 
ment after preliminary decree—Defen¬ 
dant can take advantage of certificate by 
reducing amount for which property is tc 
be sold 79 ^ 

— S. 90-0iyil P.O. (1908), 0. 34, E. £ 
Mortgage suit — Decree passed undei 

Transfer of •Property Act—Application 
59 * Mftl decree under Civil Procedure 
Oode is not maintainable—Decree-holder’? 
remedy is to apply for order absolute— 
Matter is governed by Art. 182 and nol 
by Art 181 90 c 

- Usufructuary mortgage by 
lather and son-Subsequent division bet- 
weea latbor and son ~ Bedamption bj 


Transfer of Properly Act 

father and sul)se(iuont lease by hinj— 
Purchase of son’s rights by lessee—Suit 
for possession by father on expiry of leaso 
—Father held entitled only to interest 
on moiety paid by liiiu to mortgagee 2^4 

-S. 100—Madras Estates Land Act 

(1908). Ss. 5. 77, 125 and i:l2-Rent 
decree bv Revenue Court—Execution sale 
passes title free of incumbrances except 
those specified in S. 125 —Charge for 
arrears of rent is not charge witliin mean¬ 
ing of S. 100 733 

- Ss. 100, 40 ajid 08—Charge on speci¬ 
fic immovable property is mortgage—Sub¬ 
sequent mortgage deed or sale deed in 
favour of bona fide transferee without 
notice—Prior charge is not defeated 528c 
- S. lOl—Purchaser of equity of re¬ 
demption paying off prior mortgage out 

of purchase money is presumed to keep 

alive that mortgage 818/) 

-S. 101—Hindu law — Stridhau — 

Wife creditor for her stridhan—Wife in 
possession of assets after husband’s death 
—Testamentary bequest by her of debt— 
Intention to keep debt alive—Legatee is 
entitled to recover—Doctrine of merger 
is not applicable 542(2) 

- S. 105—''Right to enjoy the pro¬ 
perty” in S. 105 is interest in property 

1186/ 

- Ss. 105 and 111—S. Ill applies to 

leases permanent or otherwise—Act pre¬ 
judicial to lessor’s title works forfeiture 
—What disclaimer amounts to forfeiture 
stated 897f/ 

- S. 105—Lease includes agricultural 

leases (SB) iGtfa 

- Ss. 105 and 108—Failure of lessee 

to pay premium stipulated—Lessor is not 
entitled to withhold possession unless 
possession is made conditional by deed 

(SB) 1686 

- Ss. 105 to 116—(Per Wallis, C. J.) 

—Principles of Act may be applied to 
agricultural leases in absence of special 
reasons to contrary {Napier, J., dissent¬ 
ing) 126 

- S. 106—Lessee in possession paying 

rent to lessor at monthly rate with latter’s 
permission — Lease-deed invalid—He is 
still to be deemed monthly tenant 11866 

-S. 106—Lessee for long period can 

eject tenant by giving notice to quit 1186c 

- S. 106—Rule of English law that 

person entitled to immediate reversion is 
proper person to give notice to quit is 
applicable to India 1186d 
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-S. lO 6 ~‘‘Transfere 0 o{ any interesb” 

includes lessee for long period ll 86 g 

- Ss. 108 and 105—Failure of lessee 

to pay premium stipulated—Lessor is 
not entitled to withhold possession un¬ 
less possession is made conditional hy 

deed (SB) 1686 

- S. 109—“All the rights” include 

right to eject previous lessee 1186(; 

- Ss. Ill ajid 105—S. Ill applies to 

leases permanent or otherwise—Act pre¬ 
judicial to lessor’s title works forfeiture 
—What disclaimer amounts to forfeiture 
stated 897d 

- S. Ill—Honest inquiry about land¬ 
lord’s title is nob repudiation—Inquiry 
must be bona fide and within limits— 
Nothing short of complete identification 
with adverse claimant will work forfei- 
ture 897c 

- S. Ill—Disclaimer of title even of 

heirs or assignees work forfeiture 897/ 

- S. Ill—Denial of lessee's claim to be 

tenant does not entail forfeiture—Denial 
must be of landlord's title to land 897^ 

-.S’. Ill (j) — Principles of, apply 

to agricultural leases — Allegation nob 
amounting to repudiation of title does 
not incur forfeiture—What is not repudi- 
ation is explained llOfia 


^- S. Ill (p)—Denial of title-For¬ 

feiture is effected whether lease is for 
life or term—Courts cannot relieve un¬ 
less tenant proves fraud, mistake or acci¬ 
dent—“HenouDce” explained 11066 

- S. Ill (ff)—Landlord and tenant— 

Belationship—In absence of specific pro¬ 
visions English law of real property ap¬ 
plies 1106c 

^ - S. Ill ( 0 )—Words “repudiation” 

and "renounce” imply something more 
than mere assertion behind back of land¬ 
lord—Test to determine whether asser¬ 
tion amounts to repudiation is whether 
possession becomes adverse 1106i 

- S. Ill ig)—On denial of title suit 

for ejectment amounts to termination of 
lease S97h 


-S. Ill ( 5 )—Denial of landlord’s title 

to lands not comprised in ejectment suit 
does not entail forfeiture 8866 

- S. Ill ((?)—Lease executed before 

Act—Separate act indicating intention 
to act on forfeiture is not pre-requisite 
to maintain ejectment suit 2666 

- Ss. 123 and 5—Gift to trustees 

on behalf of idol offerings to idol -S. 123 
does not apply 809(2)6 


Transfer of Property Act 

- S. 130—Assignment of actionable 

claim must be in writing, but need not 
be in technical language or in any parti¬ 
cular form 1076a 

-S. 130— After transfer, transferee 

alone can sue for debt 10766 

- S. iSO—Assignment effected by entry 

in accounts is valid 1076c 

- S. 130—No consent of original deb. 

tor on novation of contract is necessary 
for assignment 1076d 


Trusts 


-Accounts—Period of accountability 

Courts have a discretion in limiting period 
for which accounts should be rendered by 
trustee of public charity 943c 

-Creation—Grant of revenue to per¬ 
sons for their own use and also for ex¬ 
penses of lamps in mosquo” Grantees also 
directed to pray for prosperity of Govern¬ 
ment—Public charitable trust held crea- 
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ooe; 


Trusts Acl (2 of 1882) 

- Ss. 5 and 6 —Trust deed empowering 

trustees to sell moveables and immovables 
and collect outstandings—Deed contain¬ 
ing no words of transfer—Document does 
not create trust nor document, being in¬ 
divisible. rights of trusteeship even in 
respect of moveables 555 

- Ss. 47 and 48—Delegation in regular 

course of business is proper—Acts by 
managing trustee in regular course of 
business consented to by other trustees 


are valid 1186a 

-S. 66 —Presumption — Trustee of 

charitable endowment mixing trust funds 
with private funds—Presumption is that 
whole fund belongs to trust 675a 

-S. 73—Removal of trustee—Trustee 

cannot be removed at Instance of stranger 
in absence of proof of misconduct 5756 

- S. 88 —Resumption and levy of full 

assessment on trustees—New grant is not 
created—Advantage enures for benefit of 
trust 515c 

-Ss. 89 and 96—Compromise—Ad¬ 
vantage derived mala fide by one party 
must be deemed to be held in trust for 
person prejudiced and should be restored 
—Alienee in good faith from such person 
is not affected 

-S. 90—Transfer of Property Act 

(1882), S. 70—Usufructuary mortgagQ by 
plaintiff of warg land with adjoining 
kumki land—Mortgagee in possession over 
12 years—Patta issued for warg l^-rid 
alone and kumki land assigned to plaintiff 
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TnitU Act 

—Plaintiff’s suit to eject mortgagee from 
kumki land—Mortgagee's possession of 
knmki land held did not create title by 
adverse possession — Mortgage did not 
operate on interest acquired by plaintiff 
in kumki land—Kumki land held not 
accession—Mortgagee was not protected 
by S. 90 121a 

—“Ss. 96 and 89—Compromise—Ad. 
vantage derived mala fide by one party 
mast be deemed to be held in trust for 
person prejudiced and should be restored 
—Alienee in good faith from such person 
is not affected 70 

Vendor and Purchaser 

-Sale deed containing indemnity clause 

—Vendor agreeing to clear disputes at 
his own cost—Tenants claiming occupancy 
rights—Tenant's claim upheld by High 
Court—Suit by vendee suing vendor for 
cancelling sale deed and damages—In¬ 
demnity clause is continuing covenant— 
Cause of action arose when it was held 
that vendor had no kudivaram rights and 
was governed by Limitation Act (1908), 
Art. 115 849 

Transfer of spes succession is does not 
operate on transferor’s interest when he 
gets possession 798 (2)c 

^-Covenant by vendee to pay outstand¬ 

ing debts out of sale consideration and to 
compensate vendor for breach—Breach of 
covenant—Suit by vendor to recover 
amount without proof of loss is main, 
tainable—Contract Act, S. 124 3G7 

Vizftgapatiim Agency Rules 

B. 10, Gl. (5) “"Suit for land or 
other^ immovable property" has same 
meaning as in Letters Patent (Madras), 
S. 12 1038a 

10 Madras Local Boards Act (5 
of 1884), 8, 73—Suit for recovery of 
cesses recovered after execution sale and 
for restraining defendant from recovering 
cesses in future falls under S. 73 and suit 
lies in Agency Court without Agent’s per- 

10385 

Construction—Power given to execu¬ 
tor to manage property till minors attain 
majority—Promissory note executed by 
executor, dewibing himself as executor 
under will, in renewal of interest due on 
prior promissory note-Suit on promis¬ 
sory note—Estate of testator held not 
liable-Mere recital as executor did not 
constitute him guardian of minors—Exe¬ 
cutor held to have no power to acknow- 
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Will 

ledge delit even as guardian—Guardian 
and ward—Limitation Act S. 20—Pro- 
bate Si Administration Act, S. 104 993a 

Construction — More direction to 
executor to manage property till minors 
attain majority docs nob constitute him 
guardian 993(7 

-Construction—Testator not entitled 

to dispose of ancestral property by will 
cannot appoint guardian to manage pro- 
party for miaors succeeding by survivor, 
ship 993r/ 

-Devise of share in property in which 

testator had mortgagee’s interest and 
spes successionis — Mortgagee's interest 
passes to beneficiary 937 

-Construction—Bequest by Hindu for 

performance of thaligais in temples— 
Allocation of income not indicated—Bro¬ 
ther’s SODS appointed as vars to conduct 
charities—When will was registered and 
also in certain legal proceeding relating 
to properties in question, testator making 
statements of his intention to bequeath 
properties for charitable purposes—Suit 
under S. 92, Civil P. C., for removal of 
vars and for scheme—Dedication held not 
void for uncertainty—"Vars’’ meant only 
trustee for charities—Court had power 
to direct surplus income to imparting re¬ 
ligious instruction—Trust held pul)li3 
trust—Statements made by testator at 
registration of will and also in civil pro¬ 
ceedings were admissible under Evidence 
Act (1872), Ss. 6 and 32 659a 

-Construction—Rule of English law 

that even answers to interrogatories may 
be regarded either as codicil or will doe- 
not apply to Hindu wills 659$ 

-Construction — Doctrine of cypres 

should receive as extended application as 
possible to give effect to true intent of 
donor—Cypres 659g 

-Construction—General principles of 

English wills are applicable to Hindu 
wills—No express words of gift but 
language justifying implication of gift— 
Court should have regard to dominating 
intention of testator and effectuate inten¬ 
tion by ascertaining it from entire scheme 
of will 623 

-Construction — Persons accepting 

benefit under will must adopt whole con- 
tents of instrument and renouncing every 
right inconsistent with it—Election 4646 

Wordi and Phratet 

-Pattam—"Pattam" means rent 9904 
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Eatnam Ayyar v. Krishna Doss, (1898) 
21Mad. 494=8 M.L.J. 75. 
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ALL INDIA 

1919 

MADRAS HIGH COURT 



'Jf A. 1. R. 1919 Madras 1 

___ Full Bench 

.^-''"Wallis, 0. J., Oldfeeld and Sesha- 

GIRI Aiyar, JJ. 

Muthuvelu hludaliar —Plaiotiff—Ap. 
pellant. 

▼. 

Vythilinga Uudaliar — Defondanb— 
Bespondeot. 

^ Second Appeal No. 881 of 1917, De¬ 
cided on 13th February 1919, against 
decree of Addl. Temporary Sub-Judge, 

Tanjore. in Appeal Suit No. 45 of 1917. 

*(•) Tranifer of Property Act‘(1882), S. 58 
■“Land lold absolutely but with right of re¬ 
purchase to be exercised before certain date 
—Transaction is not necessarily mortgage 
by conditional sale. 

Where in one and the sa ne transaction land 
19 sold absolutely but with a right of re-purchase 
to exercised before a certain date, the trans¬ 
action does not necessarily become, by virtue of 
8. 53, a mortgage by conditional sale, without 
reference to the intention of the parties: .1. 1. 
R. 1914 3fad. 87, Overruled. [P 5 C 1,2] 

Per Wallii, C. J. —There is nothing in the 
definition contained in 8. 63 (c)'wbich favours 
the view that, wherever a sale-deed and an 
agieemenb to recovery form one transaction, it 
must necessarily be a mortgage and not a sale. 

IP 5 C 2] 

Per 8he$}iagiri Aiyar, J.*—To determine whe* 
ther a particular transaction is a sale or a mort¬ 
gage, the intention of the parties and the sur¬ 
rounding circumstances are the proper guides, 
and not the fact that the documents were of the 
same date or were expressed in any particular 
IfotQs Tbo Court oaDoot lay down any ioflexi* 
bio culo from the baro fact that tbo docutneuts 
wore of ovou dalo or wore iotordopoDdont upon 
a emglo aottUmoDt LP 6 C 1 2] 

S BaTiriw ' J® Act (1882), 

II* morlgagpr ooteniibly 

selling the mortgaged proporly” imply mort¬ 
gage in reality. 

The words "the mortgagor ostensibly selliug 
tbe morlgsged property" in 8. 6S (c) Imply that 
there mna, In reslity, be a mortgage and that 
tbe sale must be merely a cloak. [P 6 0 21 

1919 M/1 A 2 


(c) Deed — Construction — Parly wishing 
document to be understood as being diffe¬ 
rent from what words suggest—It must have 
shown that the form in which language is 
clothed does not express real intention of 
parties* 

A party, who wishes a document to he under¬ 
stood as being different from what the words 
suggest, sliould ?how that the form iu which the 
language is clothed doe^ uot express the real in¬ 
tention cf the p,uti.*s and that, iu siibstauco, 
the parties intended that there should bo (raus- 
actim different from what the language imports, 
In other words, there must bo evid.'uce to show 
that tbe parlies intended a mortgage, although 
they used expressions which prima facie connote 
a sale tPGC■.^P7Uli 

S. Muthiah Mudaliai —for Appollanb. 

A. Krishnaswami Aiyar for B. Sita. 
rama Bow—{or Respondent. 

Order of Reference 

Sadasiva Aiyar. J.— The transac- 
tioQ in (juestion in this case was effected 
after the Transfer of Property Act came 
into force and the two documents mak¬ 
ing up the transaction not only came 
into existence on the same lay but each 
refers to the other. There can be no 
•question therefore in this case that they 
form the same and a single transaction: 
see Palaniappan v. Subbaraya Gounden 
(1) and Second Appeal No. 540 of 1916 
where I have tried to collect the Indian 
eases bearing on the question, under 
what circumstances two documents 
formed a single transaction and when 
they must be deemed to indicate two 
separate transactions. In this case there- 
fore we have not got the difficulties 
which arise from (a) ths dates of the 
two documents being different ov (b) 
from the second document reciting that 
out of pure grace and favour, etc.: see 


(1) A. I. R. 1914 Mad. 87=22 I. 0.1. 
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Jha^ula Singh \\ Wahiiluihlin (2) the 
transfeveo of the first document agrees to 
reconvey, or (c) from the document or 
t>r documents being dated before Timm- 
hCiiiu-ini Moodehj W ]!''>irt}icn 

(3) or Paltabiiiraviicr v. Vcm'atitrow 
Ndicken (4) or before the Transfer of 
Property Act came into force. In Pnla- 
ni(i]ipan v. Sithharayn (ioun'len (l), 
wlierc the execution of tlie two docu¬ 
ments was divided l)y an interval of two 
d;us (the registration having been hcw- 
over on tlio same day) and wliere tlie se¬ 
cond deed style 1 ifsclf expressly as the 
countei'i-art of the first deed, I held 
that the two documents constituted a 
siinde transaction of mortgage h\ con- 
(iiLionat sale, in Jh'infht Singh \A\'ahi(I- 
■ufhlin fn). Iticliards. .1,, savs at p[>. 500 
and fiOOof (/. L. ii. 33 .1//.). 

■■ h seems ti) uiB that if wo held that at the 
time of the execution o( the firi-l deed tlie I’iutie-. 
iuteuded that the second deed also sliculd be 
executed, we oupht to hf-ld that the two deeds 
con«tituted a mr'rtgagc hy conditional sale and 
that the iilaiiiliff has ji right to redeem. On the 
other hand, if at tho time of the execution of 
the sale deed, there was no intention of execut- 
in;^ the second deed, the defendants are entitled 
to have the latter c-iustrued strictly and quite 
independent of the provisions of tho Transfer of 
I’l'iperly Act aud the law of mortgages.” 

iu that case the documents were of 
tho years 1852 and 1853 respectively): 

“1 hero can in ray opinion bo no donbt that 
it the two deeds were of even date, an almost ir* 
rf'-istible presumption would arise in favour ol 
the trausactijn being a mortgage.” 

Ill that case no doubt on the parti¬ 
cular facts (including the fact that the 
documents were separated by the inter¬ 
val of a year from each other) it was 
hold that they did not costitute a 
single transaction of mortgage by con- 
ditional sale. As regards the contention 
that there must be the previous existence 
of the relation of creditor and debtor in 
order to constitute a transaction which 
is an ostensible sale (with a covenant 
for repurchase or covenant of rescission 
of the sale on repayment of a certain 
amount) a mortgage by conditional sale. 
I see no sufficient reason to change the 
view expressed in Palania 2 )p(in v. Sjib- 
haraya Gounden (l) that such considera¬ 
tions cannot be imported into India 
where we have got the plain words of 
S^5S. T. P. Act to guide us as to what 
" ( 2 ) A. i. K. 191GP. G. 4a=38 All. 570=::^r, I. 
G. 88=43 1. A. 284 tP.C.). 

U876-781 1 5Iad. 1=2 I. A. 241 (P.G.). 
L1809-701 13 M. I. A. oGO (P.C.). 

1.1911] 83 All. 535=9 l.C. 1013 


the nature of a transaction is which should 
he a regarded as mortgage by conditional 
sale. Coining bo S. 5H T. P. Act itself 
1 need not say that I have given res¬ 
pectful and anxious consideration to the 
view? of my learned brother (as reported 
in the case of Maruthai Goundan v. 
DasappaGoundan (6) as also in the judg¬ 
ment to be just now pronounced by him 
as to the intention of the legislature in 
using the words "mortgagor,’’ "raort- 
gage money" and ’‘mortgagee” in the de¬ 
finition of mortgage by conditional sale 
in C!. (c). S. 58, T. P. Act. I regret 
that I am still of opinion that the legis¬ 
lature used those short words merely to 
avoid involved phraseology. No doubt, 
it would have boon meticulously accurate 
if the language of the clause were as 
follows: 

"Where the transferor Id a transfer transac¬ 
tion ostensibly? sells the property, the subject of 
transfer, on condition that on default of pay* 
ment of tbe consideration money for the trans¬ 
fer on a certain date, tbe sale shall become- ab¬ 
solute, etc.” 

A mortgage by conditional sale is 
ostensibly a sale 

“Mortgages goin '4 under various uames all 
over tbecountry assume this from; iu f ret it is 
exceedingly doubtful if there are many genuine 
cases of sales with cinulilions of repurchase at all” 

where the documents are of the same date 
or where there is only a siugle document 
of sale and agreement to rcconvey. The 
legislature evidently knew' this and, 
therefore in theTransfer of Property Act, 
they introduced the provision that such 
transactions must be prirna facie regarded 
as mortgages and; 

“as raoro likely to effectuate the intention of tho 
parlies than the rule to the contrary.” 

In il/ad/trti'JVfo Kef>haviao x.Sahehrao 
Ganpatrao{l) the facts were exactly simi¬ 
lar to thoseof the present case, there being 
a simultaneous execution of a sale-deed 
and anagreemont toreconvey. Beaman, J., 
says at p, 123 {I,L. R. 39 Bom.): 

“I have no doubt but that the contemporaue* 
ous documents of 1892 do constitute what is 
known iu this country as a mortgage by condi' 
tional sale. Neither have I tho least doubt that 
that was tbe intention of the parties executioS 
them. Sjch mortgages are legislatively recog¬ 
nized and I have only to observe that in no true 
mortgage of this class will any debt be apparent. 
If is idle, therefore lo critioiss mortgages by con' 
ditional sile by reference to the essential condi* 
tious of a mortgage iu the Englbh sense of that 
word. It only needs to peruse tho judgments 


(G) U916] 8G I. C. 393. 

(7) k. I. R. 1914 Bom. l77-=26 I. C. 751=39 
Bom. 119. 
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of the Courts relating to these mortgages to oh* 
serve how necessary it is to bear this in mind 
when the question is whether upon an interpro* 
tation of documents alone, the result is a mort¬ 
gage by conditional sale or an out-and-out sale." 

I am awere that in Narayan Ram- 
krishna v. Vigneshwar (8) a document of 
conveyance containing an agreement to 
reconvey was construe! ditTerontly by 
Batchelor and Shah, J J.. through Batche¬ 
lor, J., was a party to the case of Kastur- 
chand Lakhmaji v. Jakhia Padia Pa- 
til (9) in which a sale-deed and a con¬ 
temporaneous deed of agreement to recon. 
vey were treated as a mortgage by condi- 
tional sale. Doubtless there were certain 
other circumstances relied on iniVumJ/un 
Ramkrishna v. Vighneshioar (8) but. in 


my opinion, whenever there is a single 
transaction (whether contained in one 
or more documents) and where that tran¬ 
saction is anostensible sale with a cove¬ 
nant to reconvey in case the consideratioi: 
money for the transfer is repaid, if 
directly comes within the definition ol 
mortgage by conditional sale in S. 58 (c) 
T. P. Act; and in such cases it is wholly 
unnecessary and even irrelevant to eon. 
sider other circumstances for arriving al 
a decision on the legal nature of the tran. 
saction. [I might add that the case o: 
Narayan Ramkmhna v. Vigneshwar (8 
does not refer to the earlier decision ir 
!dadhavrao Keahavrao v. Sahebrao Gan 
patrao{7).] InSeconl Appeal No. 54( 
of 1916, Phillips, J., and myself Inl t{ 
decide the question arising on the follow 
ing facts:—riiere were two documants 
Exs. A and I, of the same date (27th Oc 
tober 1883), one being a sale-deed an^: 
the other an agreement by the VGnd 0 < 
that he would enjoy the lands for a fixet 
period of 10 years and that after thai 
period the vendor could get back bh. 
lands by repayment of the purchase 
money before the commencement of tin 
cultivation season in any year. We hole 
that the two documents ought to bo reat 
together and that they were intended bi 
be a mortgage by conditional sale. In tha 
case the lower Courts had taken into con 
sideration several facts, which happene 
both at the time and after the executioi 

of the documents, in arriving at the in 

tention of the parties and decided as: 
question of fact that the parties intondei 
a m ortgag e by conditional sale. 

io! 378=31 iToTiu. 

(9) A. I. 1916 Him. 229=31 I.C. 389=1 
uon\. 74 . 


Hence it was tlioiight ininocossury to 
decide tlio neat and '-jitniilo qunstioii 
whothorsololvon tlmdoliniiion of ‘'mort¬ 
gage hy conditional salo" foiiml in the 
Transfer of I’roportv .\c(. tlio dociimonts 
constituted in tlio eve of law a moilLj ij’M 
transaction. I thoreforo' saiil at (Iummi I 
of my judgment in Seoon 1 Appeal o !() cii 

mo: 

1 d-i not wish tj filter into <]iU‘stioti wui - 
thei-[articular f*'rin> of expro«.dori ik;'-1 in x Joi'u- 
raent for sot of docimoiits to lio road loa.'th-'rl 
nec(S5:vrily imply auJ hav,; the k^vl elloct of 
creating a mortgage by comlitional s.il-* or of onh 
cieatiug aa ab.s iliite ri.^it in th.' tiacsforeo with an 
obligitioti on his p.irl t) roc mvov. Oii Ibat inn's- 
tion jvg.iin tboro is a conlUct of ioilhoiitv h.,t.h in 
this Court and in the- Unnihay High Coint and it 
is not absolutely nocessary to d-.t-alc that point, 
for disposing of this second aj poa! ; " 

and then. 1 said that the question might 
have to he referred to a Full Bench when 
it directly arise-;. 

As regards the decision in Second .Vp- 
pcal No, 2180 <)f 1915 tliore were indica¬ 
tions in the documents themselves in 
that case that the agreement to re .sell 
was merely an act of generosity on the 
vendee’s part and that the option to re¬ 
purchase was a personal favour granted 
to the vendor alone anl was not intended 
to extend to strangers deriving title from 
him. In the result I agree in making 
the order of reference to a Full Bench as 
proposed by my learned borther. 

N&pier, J.“”This second appeal raises 
the<iuostiou whether certain documents 
constitnto a mortgage by conditional sale 
ora sale with n right of rc.|)nrc!ias 0 . 
The sale.leed Kx. B was execute I on-Ith 
October 1883. The consideration recited 
is Rs. 455, which is arrived at hy taking 
the amounts duo on three hypothecation 
bond^s of earliar dates amounting to 
Rs. 510 and a small amount of Rs. 20 due 
on a Small Cause Court decree making a 
total of Rs. 530. Of this amount Rs. 75 
is to be received from a tliird party 
leaving a balance of Rs. 155. The deed 
conbaius the usual words for an absolute 
sale, bub it is to 1)0 subject to an agree¬ 
ment execute 1 and given to the vendor 
on the same day. It continues; 

After the lapse of the term of three years 
mealioned iu the agreoiueot in respect of the 
lands of this rale deed, I shall got the miras 
entered m your name.” 

Ex. A, the agreement, is of the same 
date. It recites the purchase of the land 
and provides that: 

"If you pay me io cash the sum of Rs. 455. ia 
the Ani season of any year within the third year 
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from tVii-; d:iy. I !:V-aU receive and deliver posses¬ 
sion of Uie snid land to >oii on that date. 

.B,-.si(les r shalK-xecmc and «ive you a 

roleaso dood in reS['ect of that land on the stamp 
yon will cive me. Tf you delay to pay money 
and re.-civc the sale deed and the r^dease deed till 
afier the date above mentiootd this a^rcemonl 
shall stand cancelled .” 

It is nontcnlcd before us the sale 
an<l the re purchase are obviously part of 
the sainf- transaction, and I af’rce tliat 
this is so. 

It is then contended that where the 
transaction is all one. it amount-; to a 
mort'‘\go, whatever was the intention of 
the |)artie3 ascertainable from evidence 
propeilv a-imissible. This is a proposi¬ 
tion I am unable to iccopt. If the Trans¬ 
fer of I'ropei'ly Act makes such a dociu 
mont a mort;.^ai*(?, then certainly the in¬ 
tention of the jiarties is immaterial. I 
have disciissel this point in tlm exse ve- 
l)orted as MnriUhai GoiDi'lan v. < 

C}()H)vh’,n (()) and have there expressed 
the vio-v, which had Bakewoll, -I.’s con- 
ciinerme. that tiie leiiislature in S. 5S, 
T. I’. Act. did m. t intend to make fransac- 
tions moi t;;a: 4 es against the will of the 
parties, but only to jirovido that where 
the jArtios intended to make a mortgage 
the transaction was nonetheless a mort¬ 
gage because it was put in tlie form of 
an outright sale and an agreement for re¬ 
purchase. The opposite contention 
would necessarily go as far as this, that 
oven if the agreement recited a refusal to 
grant a further loan the transaction 
would still be a mortgage. As I have 
pointed out, this view requires the sub- 
sbitution of the words—"transferor” for 
"mortgagor", "transferee” for raort- 
gagee'’and "consideration" for ‘mortgage 
money" in Cl. (c), S 58. T am aware that 
my learned brother takes a diametrically 
opposite view and that there is other 
authority to which he has referred which 
supports his contention, but with defer- 
ence to his opinion, I do not think the 
language of the section supports this 
view. I quite agree that the Act in 
several places uses the word vendor” 
in relation to contracts prior to sale. 
But I do not think that this affects the 
question. To my mind the word "mort¬ 
gagor means a person intending to 
create a mortgage by the transaction 
just as "vendor” sometimes means a 
person who has made a contract intended 
to be followed by a sale. I know of no 
provision in the Code under which a 


person is called vendor” who dil not 
intend eventually to make a sale. If the 
object of the legislature had been to 
make such a tlrastic alteration in the ex¬ 
isting law as to make documents inter 
jjartes operate both against their form 
and against the intention of the parties 
so that all such transactions become mort¬ 
gages, it seems to me that it could have 
found words more apt for the purpose 
than these which we liave here. And 
further, 1 can see no reason why we 
should attriliute to the legislature an 
intention to do something with regard to 
conditional mortgages which it is not 
doing tootlier forms of mortgages, namely, 
to create a mortgage against the will 
of the parties. S. 58 begins by defin- 
ing a mortgage and says that (in the 
circumstances set out) the transferor is 
called a mortgagor and the transferee a 
mortgagee and the money of which pay¬ 
ment is secured the mortgage money. 
It then proceeds to enumerate four forms 
wliich a mortgage can take, namely, 
simple mortgage, mortgage by conditional 
sa^e, usufructuary mortgage and English 
mortgage; and I do not tliink that it 
intended to do anything more then 
enumerate This is my view cn the language 
of the section, but if it is permissible to 
go to the law prior to the Act, as I must 
assume that it is in view of the fact that 
Courts have differed on the construction 
of the Act, there can be little doubt 
what the law was. In a recent case de¬ 
cided by the Privy Council reported as 
Jlundd Siiujh v. Wahidudin {2}, where 
the sale and agreement to le-purohase 
were prior to the Transfer of Property 
Act, there Eordships expressly state that 
it was not disputed that the test in such 
cases was the intention of the parties to 
the instruments. But that intention must 
be gathered from the language of the 
documents themselves viewed in the 
light of the surrounding circumstances. 
Their Lordships refer with approval to 
the judgment of Lord Cranworth in 
Alderson v. White (lO) which is as fol¬ 
lows: 

“That prima facie an .absolute convayancei 
containin'? nothing to show that the relation of 
debtor and creditor is to exist between the parties 
does not cease to be an actual conveyance and 
become a mortgage, merely because the vendor 
stipulates that be shall have a right to a re* 
purchase,” 


(10) [1858] 2 De. G. & 1. 97. 
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In the Manchester Sheffield and Lin¬ 
colnshire Railway Company v. North 
Central Waggon Company (ll) Fjord 
Maonaghben says on page 568: "In all these 
oases the question is what ^;?a3 the real 
intention of the parties” and quotes with 
approval the decision in Alderson v. 
White (lO). For the present I do nob 
think it necessary to decide what the 
intention of the parties was, as I think 
we should get a ruling from the Full 
Bench on the broad question on which 
my learned brother and I differ. I would, 
therefore refer to a Full Bench the qu¬ 
estion whether, where in one and the 
same transaction land is sold absolutely 
but with a right of re-purchase to be ex¬ 
ercised before a certain date, the transac¬ 
tion necessarily becomes by virtue of 
S. 68 T. P. Act, a mortgage by conditional 
sale, whatever the intention of the 
parties might have been. 

Opinion 

Wallis. C.J .—It is in my opinion, 
not open to us to answei the question 
referred to us in the affirmative con¬ 
sistently with the decisions of the Privy 
Council in Patabhiramier v. Venkatarow 
Naioken (4), Thumbuswami Moodelly v. 
Hossain Rowlhen (3). Situl Ptirshad v. 
Luchmi Purshad (ll) Bhogwan Sahai v. 
Bhagwan Din {12), Balkishen Dass v. W. 
F. Legge (13), and Jhanda Singh v. 
Wahid ud-din (2). All these decisions lav 
iQ#n that in cases in India not governed 
by Bengal Regulation 16 of 1806 instru¬ 
ments of this kind are to take effect ac. 
cording to their tenor, unless it appears 
from the terms of the instrument or the 
surrounding circumstances, excluding 
oral evidence of intention as inadmis¬ 
sible, that the intention was to effect a 
mortgage. In Thumbuswami Moodelly v. 
Hossain Routhen the Privy Council 
refused to disturb a decision of this 
Court which took a different view, be¬ 
cause it considered that the parties might 
have been misled by a course of decision 
in this Court which their Lordships held 
to be erroneous, but they also indicated 
with sufficient clearness that there was 
no room for any such misconception in 
fnture. 

In Balkishen Dass v. W, F. Legge (13) 
there were held to be sufficient indica¬ 
tions that the transaction was intended 

(111 tW 10Cal.“fl0=10 I. A 129 Prc.)- 

(19) L19901 19 All 887=17 I. A 98 P. 0. 

(18) LlflOOl 92 All. U9=27 I. A. 68 P. 0.) 


to ho a racrlga^'c, utid this docisioti uns 
explained as jirc.ceciling on this ground 
in tho suhsoqiicnt ilcci';i(jii in Jliond.i 
Singh v. Wahid-ud-dni (2). ftistrue that 
all these cases dealt witli Iran^^act ions 
before the passing of the Tninsfor of 
Property Act, hut I do not tliink flmh 
Act made any differenco in tho law on 
this subject in this part of India, In ]Uil. 
kishen Dassv.W. F. Leggeil-i), their Fjcud- 
ships observed that it might l*e assumed 
that the framers of the Transfer of Pro¬ 
perty Act intended in S. .58 to state tho 
existing law and practice in India. The 
section begins with a definition of tho 
terms "mortgage,” "mortgagor” and 
"mortgagee” and proceed‘d, as pointed 
out by Napier,.!., to describe or define 
the different sorts of mortgages which 
are met with in India. Sub-S. (c) deals 
with mortgages by conditional sale, in 
which tho transaction is ostensibly a sale 
or transfer of ovvnership in exchange for 
a price, (S. 54.) but is really intended to 
be a mortgage or transfer of an interest 
in specific immovable property for tho 
purpose of securing the payment of 
money S. 55(a). As the transaction is 
really a mortgage and only ostensibly a 
sale. sub-S. (c) refers to the transferor 
as the mortgagor, and speaks of the 
ostensible sale of the mortgaged property 
subject to certain conditions as to the 
payment of the mortgage money. Whe- 
ther a particular transaction is really a 
sale, or ostensibly a sale and really a 
mortgage must still be decided in accor¬ 
dance with tho decisions of tho Privj 
Council in the cases already cited. There 
is, in my opinion, nothing in the do6ni. 
tion in S, 58 (c) which favours the view 
that wherever the sale-deed and the 
agreennent to rcconvey form ouo trans¬ 
action, it must necessarily be a mortgage 
and not a sale. On the other hand, both 
in Situl Purshad v. Luchmi Purshad (ll) 
and Bhagwan Sakai v. Bhagwan Din{12) 
there was clearly only one transaction, 
and it was nonetheless held by the Privy 
Council to be a sale and not a mortgage. 
For these reasons I am of opinion that 
the decision in Palaniappa v. Subha- 
raya Goundan (l) should be overruled 
and the question answered in the negative. 
Oldfield, J .—I agree. 

Seshagiri Aiyar, J.— I entirely agree 
with the learned Chief Justice. But out 
of deference to the opinion of Sadrsiya 
Aiyar, J., from whom we are differing, J 
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ui^lito fiiy a few wouh. In Paltahhira- 
mirr V, Vi iikiit'nnr> Nil/<■'/.'/’» {4) t'ne Judi¬ 
cial Comniittf’e laid do'-vn that a contract 
between the parties sltOiiM he interpreted 
accoi'tling lo its tenor and that the 
piactieo oi reading into it preconceived 
legal principles shoiild he discouraged. 
All tliC ^u^se^]uent jirlgincnis (■[’ the 
L’rivy Council seoin to me to emphasise 
this cardinal pi inciide. In Thiunl'iisu tun/ 
Miidn}/ V. Ilu^'ini lii'irHieii (3) the Jiidi- 
cial Committee construed the document 
in that case as a mortgage hecause they 
lield that the parties to tiiat contract 
must ha deemed to liave contracted with 
reference to tlie wrong \iew of law 
onunciateil by the Suddor Couitab Madras 
before 1‘iilt'il'hiroviici' v. W'likatnioo 
^airkcii (l) was decided. They furtlier 
said that the fjegislat'iro should inter, 
vene to correct tlic impression wldcli tlio 
decisions of the Bu.lder Court had left in 
tlie minds of the litigant public. In 
Pui\'’IiO(i V. Luchmi Puryhaii (ll), 
which related to a contract before the 
I'.issing of llie 'rransfor of I'roperty Act, 
ailhoiigh the docunients were of the 
same date, the Privy Council held that 
the Lran.saction was a sale and not a 
mortgage. 

They stated that evidence can be 
looked into to ascertain the intention of 
the parties. In PiJuujwidi Sahai v. Bhag- 
lean Din (l2). where also the documents 
wore of the same date, the transaction 
was construed as a sale, In Balkishen 
Das V. W. F. Legfje (13) it was held that 
the transaction amounted to a mortgage- 
But it was pointed out that in the docu- 
nients themselves there were “indica. 
tions that the parties intended to elTect 
a mortgage by conditional sale." It was 
further said that the Transfer of Property 
Act was framed in accordance with the 
existing law and practice regarding mort. 
gages. The next case before the Board 
vj&sJhanda Singh v. Wahiduddiu {b). 
Here again their Lordships held that the 
transaction was an out and out sale. 
Their Lordships said that the intention 
of the parties, which was the test in such 
cases, must be gathered from the language 
of the documents themselves viewed in 
the light of the surrounding circumstan¬ 
ces. This is a distinct direction to Courts 
in India that in such matters the inten- 
tion of tlie parties and the surroundin® 
circumstances are the proper guide, and 
.not the fact that the documents were of 


the same date cr that they were ex- 
piessed in any particular form. After 
this statement of the law it is not open 
to Courts in India to lay down ar.y in¬ 
dexible rule from the bare fact that the 
documents were of even date or were 
interdependent uiion a single settlement. 
Mr. Muthiah Muclaliar referred in sup- 
port of the view taken by Sadasiva 
Aiyar. -I., to the use of the expression 
oiie transaction” in p. 2)r8 (of43 7.vl.) 
of this judgment. Tlieir Lordships said: 

■'If no such .'igicemcnt was made before tbc 
deed of sale wa.s cxcciUed and the latter deed 
was an afierthought. only siiggestiog it?elf after 
the sab'deed had been executed and delivered 
it would not suffice. The execution of the deed 
of sale and of the contract of repurchase would 
then form two separate and independent trans¬ 
actions. not two connected and interdependent 
parts of one and the same "transaction." 

I uo not understand their Lordships 
to lay down that if there was a single 
settlement and two documents are con¬ 
nected and are interdependent, it must 
necessarily lead to the inference that 
there was a mortgage and not a sale. 
All that was said was that an essential 
requisite for construing such documents 
as a mortgage is that they should be 
dependent upon a single arrangement, 
ami not that such a test is a conclusive 
criterion of tho transaction being a mort¬ 
gage. I do nob propose to consider the 
decisions of the various High Courts lu 
Madras, after Thuvihuswami MoodeUij v. 
Hossain Rowlheu (3), there have been 
some cases which are not <iuite reconci¬ 
lable with each other. But these cases 
do nob holp U3 much. It is in Palani- 
appan v. Siilbaraya Gounden (l) that 
Sadasiva Aiyar, J., enunciated the pro¬ 
position which has led to this reference. 
If I may say so with respect, the learned 
Judge does not attach sufficient impor¬ 
tance to the language of S. 58, Cl. (c) 
T. P. Act. I agree with Napier, J., that 
the use of tho word mortgage is not per 
incuriam. Cl. (c) speaks of a "mortgagor 
ostensibly selling the mortgaged pro¬ 
perty. That language implies that there' 
must he in reality a mortgage and that! 
the sale must bo merely a cloak. A party! 
who wishes the document to be under¬ 
stood as being difVerent from what the 
words suggest should show that the form 
in which the language is clothed does 
not express the real intention of the 
parties and that iu substance the parties 
intended that there should be a trans- 
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action different from what the language 
imports. In other words there must be 
evidenoe to show that the parties inten¬ 
ded a mortgage although they used ex¬ 
pressions whicu prima facie connote a 
sale. 1 am therefore of opinion that tlie 
question referred to us must be answered 
in the negative. 

S.N./r.K. Answered in the negative. 

A. 1. R. 1919 Madras? 

Full Bench 

Wallis, C. J., Ayling and 
Kumaraswami Sastri, JT. 
Govinda Iyer—Petitioner. 

V. 

Opposite Party. 

Civil Revn. Petn. No. 130 of 1918, 
Decided on 26th February 1919, against 
order of Disb. Munsif, Karur, D, - 12th 
February 1918. 

* sf'fa) CriminBl P. C. (1898), S«. 476 and- 
195—Exprecaion ‘‘any offence referred to in 
S. 195" incorporatet conditiont laid down in 
S. 195— The words refer only to offences 
within scope of S. 195. 

The words "any ofidnce referred to in S. 195', 
used in S. 476, incorporate the conditions laid 
down in S. 106 lor taking cognizance of the 
offence by a Court. LP 7 C ll 

The words "any oSence referred to in S. 195" 
refer to offences within the scope of S. 195, and 
not to all offences against sections of the Penal 
Code enumerated in S. 195, whether or not they 
are within the scope of that section: 15 Mad. 
224 2,Foil.', 22 Cal. 1004, nol Appr. 

(b) Interpretation of Statutes — Section 
repealed and enacted in slightly different 
form— Presumption is against implied al¬ 
teration. 

Per lYalitj, C,Where sections are re¬ 
pealed and re-enacted in slightly different form, 
there is a presumption against implied, as con¬ 
trasted with express, alterations in the scope of 
the section. (P 8 C 1) 

S. Sujamtnat/ifin—for Petitioner. 

Publio Prosecutor—hr the Crown. 

Opinion 

WallU, C. J. —I am of opinion on the 
construction of the section that the 
words any offence referred bo in S. 195” 
refer to offences within the scope of 
S. 196, and not to all offences against 
sections of the Indian Penal Code en¬ 
umerated in 6. 195 whether or not they 
•re within the scope of that section. The 
preponderance of authority is in favour 
of this view, beginning with Abdul Kha. 
darv. Meera Saheb (l). Parker and 
Bhephard, JJ., gave no reasons for their 
decision in that case, but they were no 
doubt familiar with the history of the 

(l) 118921 15 Mad: 224. “ 


section, and know that tlie words "com¬ 
mitted hoforo or hrnuglifc nnlor its notice 
in the course of a judicial inoceoding" 
were lirst introtluced into tlio >ection in 
the Code of ISS'J as a further limitation 
on its operation, and that, tlie corres¬ 
ponding sections of the Codesol HiUand 
1872 were clearly limited to cases coming 
within the operation of the sections cor- 
responding to S. 190 of the present Coilo. 
In the Code of 1872, S 471 (now S. 47*0 
was immediately precedod hy Ss. 4ii7, 
468 and 469, which in 18H2 were con¬ 
solidated and transferred as S. 195 to an 
earlier part of the Code. S. 471 began 
thus: 

" When any Court, Civil or Criminal, is; of 
opiaion that there is sufficient ground for in¬ 
quiry into any charge mentioned in Ss. 407, 408 
and 4C9, the Court, after making such preli¬ 
minary inquiry, etc." 

The marginal note "procedure in cases 
mentioned in Ss. 407, 4G.S and 409,’’ 
meaning, of course, procedure in cases 
mentioned in those sections where such 
proceedings were taken by a Civil or 
Criminal Court, in my opinion, correctly 
represents the effect of the section. 
There appears to me to be no sufficient 
reason for holding that S. 471 of the 
Code of 1872 or the corresponding section 
of the Code of 1861 intended to give all 
Courts, Civil or Criminal, an unlimited 
power of originating prosecutions under 
all the sections of the Indian Penal Code 
mentioned in the sections referred to, or 
that the substitution of the words "any 
offence referred to in 8. 195" for "any 
charge mentioned in Ss. 4i')7.4G8 and 469” 
had that effect. On the contrary the 
power conferred on the Court by S. 471 
of the Code of 1872, even as restricted 
with reference to the preceding sections, 
was apparently considered too wide, and 
was further limited in 1882 by imposing 
the restriction that the offence must 
have been "committed before it or brought 
under its notice in the course of a judicial 
proceeding." The attention of the learned 
•Tudges who decided Akhil Chafidra Sen 
V. Queen-Empress (2) and of the re¬ 
ferring Judges in this case was not called 
to the fact that Ss. 195 and 470 of the 
present Code were not enacted for the 
first time in their present form, in 
which case they might have been ex¬ 
pressed differently and other cases, such 
as the present, included or to the fact 
t hat the aw kwardness or t^tology to 
U) 118951 22 Cal. 1004. ' 
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which tlvv refer was the result of in- 

* 

trO'Ui^in^ i further limitation into the 
section hy the words ahle.l in 1882. In 
some eases coverel by S. 10.5, the new 
restriction was, no doubt, umocessu-y, 
as pointed out by the roforrin;^ Judijes, 
bnt as a matter of draftinj^ it was the 
easiest course to make the new restric- 
l:ion in '’enoral terms even at some risk 
of tiu olo:?y, I may all thit, where 
sections ar.) repealed an 1 reonactol in 
i slightly different form, there is a pro- 
3um|)tion against impliel, as contrasted 
with express, alterations in the scope of 
the section. I would answer the ques- 
tiou in the affirmative. 

Ayling, J —T agree. 

Kumaraswami Sastri. J.—I agree. 

S-N. n.K, Aii'iirereil in the 

iiffimntiie. 

A. I. R. 1919 Madras 8 
Wallis, C. .T. and Spencel, J. 

M. Kuppaswoni!/ Cke/fy and others— 

Defendants—Appellants. 

V. 

Kus-ila liamiah and others—Plaintiffs 
—Kespondents. 

Original Side Appeal No. 2 of 1917, 
Decided on 18th March 1918, from judg. 
ment and decree of Coutts-Trotter, J., 
D/. 14th November 1918, 

(a) Limitalion Act (1908), Art. 142-Re- 
ceiver cannot claim to be in adverse enjoy¬ 
ment of properties put in bis possession 
by Court as against parties to suit-“Adverse 
possession. 

A receiver appointed by a Court in a suit or 
proceeding cannot claim to be in adverse enjoy¬ 
ment of the properties put in hi? possession by 
the Court as against the parties to the suit, as 
the possession of the receiver is. in a sense, the 
possession of the Court and it is also the nossess- 
tion of all the parties to the suit aceoiding to 
their titles. LP 10 C 1 21 

(b) Limitation Act ( 1908 ), Art. 142— 
Owner ceasing to issue bills for rents of pro¬ 
perties does not constitute discontinuance of 
possession. 

The fact that a person having title to a pro¬ 
perty ceases to issue bills for its rents will not 
amount to discontinuance of possession within 
the meaning of Art. 142, Inord.r to constitute 
discontinuance of possession it would be neces- 

person camo into 
possession of the propertv. tP 10 C l 21 

(c) Limitation Act (1908}. Art. 142-bis- 

tinction between dispossession and diicon- 
tinuance of possession explained. 

The diSorence between dispossession and dis¬ 
continuance of possession is this: dispossession 
occurs where a person comes in and drives out 
the others from possession; discontinuance of 
possession occurs where the person in possession 


goes out and is followed into possession bv other 
persous. [P’lOC2] 

(d) Hindu Law—Partition — Arbitrators 
appointed to effect partition effecting only 
partial partition; if accepted same is bind- 
ing or) parlies. 

Where members of a joint Hindu family ap¬ 
point arbitrators to effect a partition of their 
family properties and the litter only efiect a 
ptrtial pirtition. the same, if accepted, will be 
binding on the p.vrtios. LP 9 C 1] 

(e) Civil P, C (1908', S. 11—Arbitrators ap¬ 
pointed to effect partition — Suit by one 
party to complete arbitration proceedings 
dismissed for default—Fresh suit for re¬ 
covery of specific property allotted by award 
is not barred. 

The dismissal for default of a suit brought by 
one of the parties to the reference to complete 
the arbitration and for a decree in terms of any 
award that may be passed by the arbitrators 
will not operate as res judicata in a subsequent 
suit for possossiou of the specific properties 
awarded unde: the partial partition [P 9 0 2) 

T. R. Ramchandra Ayyar, K. Srini~ 
vasa Ayijangar, C. Narasimha Chariar 
and K Rajah Ayyar —for Appellants. 

C. P. Ramawamy Ayyar, A. Durai- 
swamy Ayyar a,ni\ M. Subbaraya Ayyar — 
for Respondents. 

Wallis, C. J . —This is an appeal from- 
the judgment of Coutts-Trotter, J., in a 
suit bronght by the purchaser, from the 
Official Assignee, of the right, title and 
interest of the insolvent, one Ratbnavela 
Chatty (defendant 1, in the suit pro¬ 
perties. The insolvent was adjudicated 
in October 190S and in the course of 
1904 there was some correspondence 
between the Official Assignee and the in¬ 
solvent’s brother Kuppuswamy Chetty^ 
defendant 3 in this ca«e. The then 
Official Assignee did not press his claim 
to the property but subsequently in 1910 
his successor, Mr. Branson, took a dif¬ 
ferent view and sold the property by 
public auction to the plaintiff. Now in 
the appeal which was argued before us- 
the right of the plaintiff to stand in the^ 
shoes of the insolvent, Rathnavelu; 
Chetty, by virtue of his purchase from 
the Official Assignee has not been con¬ 
tested. Three points were taken, two of 

which do not appear to have been 
pressed before the learned Judge. 

The facts as regards this case are that 
in 1896 and 1897 two muchilikas, one, 
Ex. A, and the second, a more formal one 
Ex. B, were entered into by the mena- 
bars of defendant I’s family referring, 
their disputes to an arbitration and em¬ 
powering the arbitrators to divide all the 
properties among the members of the 
family. The arbitrators divided the im- 
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movable properties, allotting two shares 
to defendant 3, Kuppuswamy Ohetty, 
and one share to each of the other bro. 
thers and reserving certain other pro¬ 
perties for tho maintenance of the female 
members: and ail the members of the 
family in Ex. C signified their assent to 
this. The first objection raised by 
Mr. K. Srinivasa Ayyangar was that as 
the partition was never completed ac¬ 
cording to the muchilikas, this was not 
a final partition even of these items of 
immovable property. We think there 
is really no foundation for that conten¬ 
tion, for, as was pointed out, it was been 
held frequently that the parties to an 
arbitration of this kind are quite at 
liberty, if they like, to accept a partial 
partition and that a partition is binding 
on them. 


The next objection taken by Mr. K. 
Shrinivasa Ayyangar was that the suit 
was res judicata in-defendant S’s favour. 
As I have said the full partition con¬ 
templated by the muchilikas was never 
carried out and defendant 1, who appears 
from the evidence to have been a man of 
unbalanced mind, a conclusion which is 
also supported by the interpretation of 
the learned vakil for the respondent in 
this case, was induced to question the 
partition and instituted a suit, Original 
Suit No, 30 of 1900, the plaint in which 
is Ex. E, really fora fresh partition. 
He was allowed to withdraw that suit 
with liberty to bring a fresh suit and he 
brought a fresh suit, Civil Suit No. 6 of 
1901. If the plaint in that case be care¬ 
fully examined it will bo found that he 
did not sue, as the present plaintiff 
claiming under him sues, to recover these 
specific items of property. What he al. 
leged against defendant 2 in that suit 
and defendant 3 in this was that that 
defendant denied his (the plaintiff’s) 
right to a partition of the suit properties 
as joint family property (see para. 10). 

and not that he was denying the plain- 

*'*8btto these specific p-operties 
which the present defendant 3 had spe- 
MQoally admitted in his written state- 
ment in the previous case: and what he 
asked for was a fresh partition. He also 


Hononrsblo Court hold 
thereiBitUU ogaUy subslUiag reference, 
effect may be given to the mucbilika dated 

polnled by this Honourable Court and a d 


in lornis of the juvard tliat inav bo 

made/' 

II really coniesi to ho asked 

fora frosli award by fn^sli atliilialors.i 
but did not ask in tli.vt suit for tho pos¬ 
session of tliese speciiic ilonis u[ imuio- 
vable properties. Therefore the 
matter of the suit was not tlie same and 
it cannot be said that the question in 
this suit is res judicata as that suit- w;\^ 
dismissed for delault without leave to 
bring a fresh suit That disposes of two 
of the objections urgo<l by Mr. K. Sri¬ 
nivasa Ayyangar and leaves us to deal 
with the main question in the case, 
whether the suit was l)arred by limita¬ 
tion on the (late when it w as instituted. 

For the purpose of deciding this ques¬ 
tion of limitation the learned Judge 
found upon the correspondence and the 
evidence that defendant 3 was not en¬ 
titled to rely on his possession as ad¬ 
verse to the plaintiff before 22n(l October 
1904, the date of the letter Ex, T. 
Mr. C. P. Raiiiaswami Ayyar, who argued 
the case for the respondent, .also relied 
upon the fact that, defendant 3 was ap¬ 
pointed receiver of the suit properties in 
tho suit of 1900 and that therefore time 
never ran in his favour at all. I think 
that that argument is a sound one, and 
I propose to deal with it in tho first 
place. 

Now, if we examine the written state¬ 
ment in the suit of 1900, Exs. FandP 
1, wa find that the present defendant 3 
whilst disputing ihe plaintiffs right to a 
partition as a luombcr of the joint family 
did not disjmto liis right to the ))ro 
perties which had been awarded under 
the muchilikas. On the other hand he 
expressly alleged that tho plaintift' was 
in possession of these properties. Para. 
13 says that 

“the immovable property that fell to the share 
of each member was actually taken possession of 
by him and was separately enjoyed by him from 
that time forward,” and para. 17 s.-iys tliat “Die 
plaintiff bad been bimiiclf issuing bills for the 
rent due from his properties and recovering ihc 
dues," 

though the rents had been collected 
through the family bill collector and had 
been deposited with defendant 3. 
Para, 25 says that 

“the plaintiff has after January 1900 ceased to 
issue bills or draw tnonoy from this defendant 
with the sinster object of making it appear that 
there was DO division or separate enjoyment.'’ 

In his evidence in this case the pre¬ 
sent defendant 3 said that bis brother 
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l’.;ii!inavelu C'hetty hil never done any. 
ohin ,2 rl'O to disclaim liis possession. The 
inor-‘ fact that ho ceased to issue was not 
'iidd'ioiil to pot him out ol possession. 
In the same written statement we have 
this licadin^ in the schedule; 

"lllimi'>vo:ihl(‘ piTi|),-'rii>'< f>-tl to tln’ 

iii'l III'- ill 111'? of Kithnavclii 

Clii'Uv (ihe I'l.iinlit!)." 

In thoartiiivit for the appointment 
>'f a recoivor which wa< put in tint suit 
(I'A. A) the [iresent defendant -t says: 

' I cntvo I' lvc that niv wiiltcti 'Uitomcnt may 
be Ircutv'l I art and pan-.‘i of thi-; iny aflidavit," 

tinil therehy reiterates the statement 
that the properties were in the posses- 
<;ion of the insolvent. And in jiara 7 ho 
'•i\s that: 

‘ihft .i)I>'*:.iii in in l ar *.. S of thi- 1 1 liolifl's afli- 
davii i- to '.ly ill.' incorr..*rt for, as I have 
•t.it.j.i in my wiiitioi statmnont. I am not in 
[losseS'ion of all tlic f.imilv properties but the 
jiluiiitiff and d.ifeiidaiit :J and others are aUo in 
possr^^jion of the family properties and enjoy the 
i.'Ul- and profits. The plainlifT licrfin, who has 
iir'cii roceiviiie (),c rents and profits from his 
sliuvo of the fiinily proierties, lias deliberately 
n.it received them from February thU year with 
the object of making it appear that there was no 
division.” 

in the face of these statements of the 
present defendant 3 in his written state¬ 
ment, and in his afUdavit coupled with 
his oral evidence, it is alisolutely irnpos 
sible, in my otiinion, to hold that he was 
in possession adversely to the insolvent 
at the dato of the suit or at the date 
when he was appointed receiver. If he 
was in possession at all at the time he 
was appointed receiver his possession 
was that of his brother, the present in¬ 
solvent. The possession of the receiver 
in one sense is said to be the possession 
of the Court, bub as observed in Kerr on 
jReceivers, the possession of the receiver 
jis the possession of all the parlies to the 
isuit according to their titles. Now, it 
is not contested thst, at the time the 
ireceiver was appointed, the person who 
iwas entitled to the suit itroperbies was 
'the insolvent, and further, as I have al- 
Ireidy held, he was in possession when 
‘the receiver was appointed. The posses¬ 
sion of the Court through the receiver 
|was therefore the possession of the in- 
solvent. The receiver defendant 3 in 
this case, has never yet been discharged; 
and even if ho had been discharged, that 
would make no difference. He wruld 
still hold the property on behalf of the 
rightful owner, as observed in the Note 


in Kerr on Receivers, at p. 151,Edn. 4, 
citing Ilorlocl- v. Smith il). The con¬ 
tention that defendants, who got him¬ 
self appointed receiver on the footing 
tint the suit property was in the right-! 
fill possession and ownership ofthein-J 
'Solvent, could afterwards, during the re¬ 
ceivership, turn round and set up an ad¬ 
verse title is, in niv opinion, absolutely 
untenable and really obnoxious to the' 
forcible observations contained in thej 
judgment of Lord Macnagbten in Corea 
v AppiUiamii {'2). This ground is quite 
sulHcient to dispose of the suit. But we. 
also agree with the conclusion at which 
the learned Ju'lge bas arrived upon the 
correspondence that, assuming Art. 142, 
Tjim. Act, to be applicable, the insolvent 
was not dispossessed nor did he discon¬ 
tinue bo be in possession within 12 years 
of the institution of the suit. What 
amounts to discontinuance of possession 
is explained by Fry, J., in Bains v. 
Buxton (3); 

‘‘In my view tho difference between disposses¬ 
sion aud the discontiniunce of possession might 
be expressed in this way: the one is where a 
person comes in and drives out tho otiiers from 
possession ; the other c.asc is where tlio person iu 
possession goes out and is followed into posses¬ 
sion by other persons.'■ 

As r liaVC already pointed out, with 
reference to this case there is no satisfac¬ 
tory evidence that the insolvent ever 
went out of possession. All that is shown 
is, and what is stated in his written 
statement and in his affidavit is, that 
during the receivership defendant 3 was 
in possession. Assuming that by ceasing 
to issue bills the insolvent went out- 
defendant 3 admits that he did noth¬ 
ing else — assuming that this amounts 
to going out of possession, to make it 
discontinuance of possession it would be 
necessary to show that defenlanb 3 
came into possession. On the evidence I 
agree with the learned Judge that he 
never purported to take possession of the 
property until the date of the letter 
Ex. T. We have seen iu the written 
statement in the first suit and in the 
affidavit for the appointment of a receiver 
that he stated that tlie insolvent was in 
possession, which apparently was the 
truth. In tho written statement in the 
second suit, which is Ex. K, while 
h e set up that all the properties were 

• See Ctb Editiou. p. 179.^d' 

fl) [18421 11 L.J.Ch. 157. 

(2) 1191-21 A.C. 230. 

(3) [18801 U Ch.D. 537. 
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the self.aoquisUions of himself and his 
father, he did not deny that the iusol* 
vent had acquired a title to the items 
that are now sued for by virtue of the 
muchilikas. In para. 18 he merely said 
that the plaintiff was not entitled to in¬ 
sist on the completion of tlie arbitration. 
On the contrary, in para. 11 there is the 
allegation that "the plaintiff," i. e.. the 
insolvent, “himself took possession of the 
properties that fell to his share." 

The next thing was the insolvency 
of the present defendant 1 in October 
1913. Following what is unfortunately 
not at all an uncommon practice with 
insolvents, he returned his immovable 
property as nil in his schedule with a 
view to prevent his creditors from getting 
at it. The matter however engaged the 
attention of Mr. Read, who recently had 
succeeded to the office of the Official 
Assignee, in the latter part of 1914 and 
he wrote Ex. 0 to the present defen¬ 
dant 3, Kuppuswaray Chetby. asking for 
an inspection of the award and received 
the answer Ex. P, in which defendant 3 
told him that he had not got the award 
with him, but referred to the fact that 
the properties were then divided. Then 
in Ex. Q the Official Assignee wrote—and 
this is important for the understanding 
of the answer: 

"I understand tliat the nnniovable properties 
of the family wore divided in IHllT; that, since 
then, tlio following proporlies have Ll-ii in l)i<; 
.separate enjoyment of the insol\i.nt.” 

and be proceeded to set out the pro¬ 
perties in suit now. There is no denial 
either of tiie properties having fallen to 
the insolvent's share or of their being in 
his enjoyment. In Iho answer Ex. R, 
which defendant 3 wrote on 12bb Oc¬ 
tober 1904, he merely says that the title- 
deeds are in his possession and that 
not a single title-deed of tlio said properties 
stands in the name of tho insolvent As regards 
the collections of rents, dues, etc., of such of tho 
properties that yield income they are being 
collected by me under the circumstances men¬ 
tioned in para. 17 and 25 of iny written state¬ 
ments filed in Civil Suit No. ;^0 of lyOOaud 
under the receivership in the above suit on 1‘Jth 
July 1900 as also to tho facts stated in para 16 
of the written statement filed bv me in Civil 
holt No. 6 of 1901,” 

As I have already stated, in my opi- 
nion, having regard to the fact that lie 
got possession under the receivershiii, 
what he now said was of absolutely no 
consequence. Further he acknowledges 
that he was in possession under the 
receivership and a reference to para, 17. 


of his writtoii stalomoiif, in tho lir.st 
statoinoiit (loos n<)(. slmw (.tint tie c'iiiinol 
in any way at (•liiil. tiino In I'O in .'o.ssos. 
sion on his own bohalf. Siniilaily ui(li 
regard to para, ff'i, .\s I Invo ah u ni \ 
jiointod nut, para. >lo('s iii)!. .iiif'um, 
to an allog.ation oven nf lU-utmtiinianf'' 
of possossion on Iho part of Miu insul- 
vent, and then par.i. h') it( tho wiitt'ni 
statement in the second suit morolv 
says: 

“piaintifi having thus pul :iii end I" tho arliiiri- 
tion is: nob entitled to u'k for Uu coinphti>ni of 

it.” 

But he in no way questioned tho insol¬ 
vent’s title to or his possession of the 
properties now in suit. It was not mitil 
the Official Assignee wrote Ex. S asking 
for the delivery of the properties that 
defendant 3 purported, in his letter 
dated 22ncl October 190-1, to set up an 
adverse claim and claimed to ho in posses- 
sion on liis own account. 1 have already 
said that a receiver is not competent to 
take up sucli an attitude and even if he 
was competent to do so, this suit was 
filed within 12 years of that time and so 
I agree with the learned Judge that up 
to that time liis possession must he hold 
to be on behalf of the insolvent. The 
conclusion is supported hy a gool deal of 
oral evidence in the case The insolvent’s 
own evidence is that for a long lime 
defendant 3 was supporting him hy 
grants of Rs. 30 or 40 a month, and there 
are some receipts wliich were taken by 
dofon lant 3 in respect of tliese properties 
and in which the i-isolvent's name \< 
entered: and there mn-Jt have loan ollioi 
receilds taken during this time wliich 
defenlant 3 has not produced and whicli. 
if produced, would probably show that 
he was in possossion on behalf of tho in¬ 
solvent. At first he was no doubt merely 
assisting his brother in the endeavour to 
defeat the Ollicivl Assignee and his ersdi. 
tors and to keep the properties out of 
their reach. At a later stage he appears 
to have conceived the design of claiming 
to have held the property on his own ac¬ 
count and has raised that plea in tho 
present suit. For the roisons I have al¬ 
ready given that plea has ontiriily f illed 
anl I agroo in the conclusions of the 
learned Judge an 1 dismiss the appeal 
with costs. 

Spencer, J. —I entirely agree. 

S.N./r.K. Appeal dismissed. 
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Wallis, C. ■).. Xatii.r an’D Kumarv- 
SWAMI Sastri. -IJ. 

Kn'^lin^i Shetti -xn] 'inother — Plain- 

tilis - Ai)pellants. 

V. 

(lilherl Pinto ■.m>\ Ddfen lauts 

— iJe«]>on liMits. 

fjoitcis Patent Appoil No. 1(.>3 of 1917, 
Deciileil on 'iili .lannary I'.IPI, against 
juilgineui of S.i'l i'iva Aivar and Biko- 
well. -IJ., D - 24ili .Jul\ 1917, in S. A. 
No. 9'2 of pil't 

|a) Conlracl Acl (1872). S.74—Mul* 
geni lease — Provision for forfeiture or re¬ 
entry on breach of covenant against aliena¬ 
tion is not stipulation by way of penalty— 
Court cannot relieve against provision — 
Landlord and Tenant, Forfeiture, 

A (.'..iiirt ti:i' ti > j ■. v-T to relieve a;»;tiii't a pro¬ 
vision in a inulg'Di li':i«e fer forfeiture or re¬ 
entry on breach, by the le.-see. of a covenant 
against alienations, [P 12 G 21 

Such a oveaaut cinnot be regarded a sti- 
pnlati,.n by way of penalty and it does not fall 
within tlic provisions of S. 71 as ainecdod. 

IP 13C 11 

lb; Transfer of Properly Act (18821, Ss ,105 
to 116 --(Per Ifnifiy, C. J.i —Principles of Act 
may be applied to agricultural leases in 
absence of special reasons to contrary 
(Nipicr, J, dissenting). 

AlUiotigb agricultural leases are excepted from 
the opiraiion of Ss. 105 to llO, the principles of 
the Act may. as embodying rules of equity, jus¬ 
tice and good conscience, he applied to them In 
the absence of suecial reasons for not doing so. 

IIM3G-21 

Jr (c) Transfcr'of Property Acl (1882)—Ap¬ 
plicability—Provisions cannot be resorted to 
as guides in matters expressly excluded from 
purview of Act — Guidance may be sought 
from English Law. 

Per Napier. /.—The provisions of tbe Transfer 
of Property Act cannot be resorted to as guides 
in dealing with matters tliat have been excluded 
from the purview of tho Act by express words. 
There is however no statutory bar to seeking for 
guidance in such cases from tho English Law. 

[P 11 011 

B. Sitarama Rao —for Appellants. 

K. P. Lakskviana Rao —for Respon¬ 
dents. 

Wallis, C.J . —This is a Letters Patent 
appeal from the decision of Sadasiva 
Aiyar, J., who held, (Bakewell, J., dis¬ 
senting) that the Court has power to 
relieve against a provision inainulgeni 
or permanent le.aso, a form of agricultu¬ 
ral lease in use in South Kanara, for re. 
entry by tho landlord on breach of a 
covenant or condition against any aliena- 
tion by the lessee of his mulgeui right 
except in the manner therein provided. 
The lease, which is inartisticaliy drawn, 
provides in substance that, if the lessee 


or his representatives have to sell or 
mortgage their mulgeni right, they are 
first to give a written notice to the lessor 
cr bis heirs, and, if they fail to act on it 
or to reply tliereto. the lessor is to be 
free to make the alienation but that ali¬ 
enations in contravention of these provi- 
sion5 are to be voiil, and the lessor is to 
be at liliorty to re-enter and enjoy the 
lull inclusive of improvements. This 
wc real as moaning that the lessee is to 
give notice to the lessor of the terms of 
any transaction which he proposes to 
eftect by way of sale or mortgage of his 
mulgeni right, and that the lessor is then 
entitled to become himself the purchaser 
or mortgagee on those terms, and as in 
fact conferring a right of pre-emption. 

Two questions arise in the case, whe¬ 
ther the Court has any general jurisdic¬ 
tion to relieve in a case of this kind, and 
if not, whether such jurisdiction has 
been conferred upon it by the amend¬ 
ment to S. 74, Contract Act. As regards 
the first question, it is well settled that 
a Court of equity could not relieve 
against a right of re-entry or forfeiture' 
under any provision or stipulation in a 
lease for a broacli of any covenant iu the 
lease except the covenant for payment of 
rent. The history of this question is 
most lucidly explained by Kay, L. J., 
in Barrow v. Isaacs (1): 

“Court of equity” be says: “assumed jurisdic¬ 
tion to relieve against forfeitures and penal¬ 
ties where tbe only object was to secure pay¬ 
ment of a definite sum of money even though 
there was DO fraud, accident, snrpris-o or mis¬ 
take. On this principle it relieved against pay¬ 
ment of the' whole punalty on a money bond 
before tbe Statutes 4 aud 5 Anne, Gh. 16, 
Sa 12 and 13 and 8 and 9, Wm. 3, C. 11, 
which en-ibled the Courts of Law to give the 
same relief. Also against forfeiture for non¬ 
payment of rent; aud by Statute 4, Oeo. 2. 
Cli. 28, its po<^e^s in this respect were somewhat 
ro-itricted by limiting ilie time for their exercise 
to SIX months after execution in ojectmeut At 
first there seems to have been some hesitatiou 
wbethcr this relief might not be extended 
to other cases of forfeiture for breach of coven¬ 
ants such as to r.pvir, to insure, and tbe like 
whore com[cu3Htim could be made, but itwas 
soon rec.'guizel that tliere would bo great diffi* 
culty in estlniatiog the proper amount of com¬ 
pensation and since the decision of Lord Eldon in 
mu v. Barclay (2) it has always bren held that 
equity would not iclievc, merely cn the ground 
that it could give compensation, upon breach of 
of any covenant in a lease except the coven¬ 
ant fer payment of rent But, of cour.«e this left 
un affected tbe u ndoubted jurisdiction to relieve 

(II U«9n 1 Q. B. 417^ 

(2) 11811] 18 Yes. (Jun.) 50. 
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\q the case of breacli occastoood by fraud, accidout 
surprise or mistake. " 

The law, as here laid down, has been 
reproduced in the Transfer of Property 
Act, which provides expressly in S. Ill 
that a lease in immovable property detor. 
mines 

" (g) by forfeiture ; that U to svy (l) in case the 
lessee breaks an express condition which provides 
that, on breach thereof the lessor may re-enter, 
or the lease shall become void ; " 

and only gives power to relieve against 
such determination by forfeiture for non¬ 
payment of rent (S. 114). It is note¬ 
worthy that the Indian Legislature pre¬ 
ferred to adhere to the old law in this 
respect and did nob adopt the provisions 
of S. 14, Conveyancing Act of 1881, which 
was followed in several other sections. 
S. 14 of that Act imposes restrictions on, 
and confers powers of relief against, 
forfeitures of leases generally and not 
merely as regards forfeitures for non¬ 
payment of rent, but leaves the law as it 
was before with regard to cases such as 
P^’csent, because it provides in sub- 
S. (h) that the section does nob extend to 


a covenant or condition against the as¬ 
signing, underletting, parting with bh( 
possession or disposing of the land leased 
or bo a condition for forfeiture on th« 
bankruptcy of the lessee, or on th( 
taking in execution of the lessee’s in 
teresb. This section gives the Knglisl 
Courts power to relievo against stipula 
tioos which were not roganlol by Oour^. 
of equity as stipulations liy way r 
penalty because they were not intentle' 
to secure the repayment of money ; bu 
it did not inberefere with provisions sucl 
as the present, designs 1 to proven 
transfer of the land to third partio 
against the landlord’s will. As observe' 
by Lord Eldon in Hill v. Barclay (2) a 
regards a covenant of this kind ; 

II is sufficient that the lessor insists tipo 
hlB eweuant; and no oue has a right lo put liir 

in a different situation, " 
a view to which the legislature has ad 
hered in sub-S. 6. S. 14. Conveyancin 
Act. Such a covenant in my opinioc 
jannob properly be regarded as a stipula 
tionbywayof penalty, and ibis there 
fore unnecessary to decide whether pro 
sions in leases (or re-entry for breache 
of ether covenants in the lease can be re 
garded as coming within S. 74, Contrac 

for: its presen 

form provides that 

when a oontraot has been broken if a snm i 
«med io the contract as the ImoSnt io be pai 


in case of siu-h hriMrl). <>r if flii> coulnu-t. confiiiiis 
anv olh‘>r s(i}iiiliitioii bv wmv of p'Diilly, (In; 
party cumpluininj; of (li-'' Inai'h i-; onl.ilh'd, who- 
tlicr or not actiml d <*r liiss is jirovi'd, la 

have been CiUi'-c’d lliyrobv. (a fr m tlio 

party wlio luis lii'>’ki-ii tlio rotilru'l I'f .-;oii.vlil(i 
compensation not oM-'i'i'dint; tlie aiiiinitil so 
named or. as tlie case mav Iv, tin- l e'iali v .iii 'i- 
lated for. '• 

Tliis amondinent and tbn 
which give rise tn it, have I von \ory 
fully discussed in iVnfo.vu fiiery. Ai’juiiu 
Padatjachi (3). whore it is pointed out 
that the word “ penalty ” was first in¬ 
serted in the Contract .\cb in isOf) by 
this amendment and is not defined iu 
the Act. Equity, as we have seen, only 
considered stipulations in contracts penal 
which were intcnidel to secure tlio pay¬ 
ment of money, and it may be ques¬ 
tioned whetlier the term has a more ex¬ 
tended moaning in this section, which 
wasdesigned toaholish, so far as Inliais 
concerned, the ilistinction between stipu- 
lations for liquidated damages and stiini- 
lations for pecuniary payments by way of 
penalty and whiuli speaks of tliepaity 
complaining of the breach receiving rea¬ 
sonable compersatioD nob exceeding the 
amount named or the penalty stipulated 
for, and whether it can he construed as 
affecting the express provisions of S. Ill, 
T. P. Act which makes leases detennina- 
ble by virtue of provisions for re-entry 
on breach of covenant. 

The fact that agricultural leases such 
as this one are exce|)t 0 d from the opera¬ 
tion of S-. 10-) to 110, T. P. .\ct does 
nob. in my opinion all'ect tlm presonti 
question. Tiie Act wus framed by eini-^ 
nent English lawyeis to repioliico the' 
rules of Engli.sh law in so far as they 
are of general apijlication and rest on 
principle as well as authority, an I its 
provisions are in my opinion binding on 
us as rules of justice, equi y and good 
conscience, when we have to deal with 
agricultural leases in the absence of any; 
special reason for not applying them.' 
The legislature wisely in my opinion if! 
I may say so, has refrained from making 
these sections applicable proprio vigoie 
to agricultural leases for fear of unneces¬ 
sarily interfering with settled usages 
which it is undesirable to disturb. But! 
in the absence of special reasons, there 
is no ground for applying a different rule 
in the cases of agricultural leasee and 
there are many decisions to that effect. 

f3) [19091 33 Mad. 375=3 I. C. 941. 
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l''nr LiiG->e lea'ions I uouM allow the ap- 
pe.il ani moldy the i.lecree of the Dis¬ 
trict .Tiilge by giving the plaintilf posses- 
-;on iii ihlition to the reliefs alreidv 
,i;i'.iited witli ci><ts throughout. I’our 
months for removal of superstructure, 
etc. 

Napier, J, -1 agree with (ho learned 
t'hicf Justice that S. 74, Contract Act, 
does nob .ipply to the terms of tlie con- 
tract in case. 1 cannot agree ''ith 
Sadasivi Alvar, J.. that we can apply tlie 
[iriticiple on which the amendment to 
that Si'ctioi) i' based, as ] think that we 
^llould i'O very careful in applying statu¬ 
tory provisions that are not in pari 
materia, imu’ tlio same reason I would 
not seek the a-sistanco of the Transfer 
of I'roperty Act as a guide when we are 
applying equitable reliefs, especially as 
in tiiis case we are dealing with material 
tliat has been excluded from the purview 
of tlie Act by express words; vide S. 117. 
The jiiovisions as to forfeiture in the 
Transfer of Property Act do not coincide 
with those enactel in the Conveyancing 
Act, w hich does nob apply to agricultu- 
iral leases. There is however no statu¬ 
tory bar to our seeking guidance from 
ipnglish law and I entirely agree with 
the learne.l Chief Justice thatCourtsof 
Equity would not grant relief in the 
present case. I’or these reasons 1 agree 
that the appeal should ho allowed. 

Kumaraswami Sastri, J.—i agree 
will) the judgment of my Lord and 1 
iiave nothing to add. 

s.n./b.k. Appeal allowed. 

A. I. R. 1919 Madras 14 

Ayling and Kbishnan, JJ. 

Pamireddi Sambayya andiOthers —Peti¬ 
tioners—Appellants. 

V. 

Nimmagadda Nngayya and othera— 
Counter-petitioners—Respondents. 

Appeal No. 228of 1917 and Civil Revn. 
Petn. No. 533 of 1917, Decided on 2nd 
October 1918, against order of Suh.Judge, 
Bezwada, in Civil Misc. Petn. No. 1790 
of 1916, 

Civil P. C. (19081, Ss. 115 and 15l-Dismis- 
sat of appeal without notice to appellant ts 
irregularity—High Court can exercise inher¬ 
ent powers and also powers of revision. 

Where a Court dismisses an appeal, of the 
bearing of which the appellant has no notice 
whatever, the Court, though in ignorance of the 
true facts, must be held to have acted with ma¬ 
terial irregularity and in such a way as to induce 
a miscarriage of justice, and the High Court 


would he justified in using not only its inherent 
power-i referred to in S. 151, but also its power.s 
under S. 115, to >et aside the order of dismissal. 

IP 15 C 21 

P Xarayanamnrthi—loT Appellants. 

V. Eamados.'i—for Respondents. 

Ayling. J.—The circumstances of the 
ease out of which these petitions arise 
are somewhat extraordinary, and as the 
course we propose to take is one which 
we sliould be sorry to see misquoted 
a? a precedent, I deem it best to set 
them out in detail. Tho appellants in 
Appeal Against Order No. 223 of 1917 
and iietitioners in Civil Revision Petition 
No 553 of ]9l7 (whom we shall hence¬ 
forward refer to as appellants) were ap¬ 
pellants in Appeal Suit No. 11 of 1903 
oil the file of the Subordinate Judge of 
Masulipatam. They succeeded, the decree 
of the original Court being reversed. The 
other side preferred a second appeal 
to this Court {Second Appeal No. 
1983 of 1913). This Court set aside the 
decree of the Sub-Court and remanded 
the appeal to the.Subordinate Judge of 
Masulipatam fordisposal according to law. 
This was on 5th January 1916. Mean¬ 
time certain changes had taken place in 
the Courts of the Ki~tna District. The 
Suh.Court of Masulipatam, which had 
disposed of this appeal, was directed to 
hold its sittings at Bezwada and its desig¬ 
nation altered to the Sub-Court of 
Bezwada. A new Court has been con¬ 
stituted under the title of the Temporary 
Sub Court of Masulipatam and was work¬ 
ing at Masulipatam when tho order of 
this Court in second appeal was passed. 

it is beyond dispute that the effect of 
this Court’s order was to direct restor¬ 
ation of the appeal to the file of the Court 
sitting at Be/Avada which was identical 
with the Court wliich originally heard 
it, although its designation and place of 
sitting had been altered. The parties 
however fell into the not unnatural error 
of thinking that tho appeal would be 
heard by the Court of ^lasulipabam. As 
far as appellants are concerned, this error 
is testified to in tho affidavits filed 
which have been accepted by the lower 
appellate Court, and which we accept as 
true in this respect. How natural the 
error was may be gauged by tho fact 
that it was shared by the office of this 
Court which sent the records in the first 
instance to the Temporary Sub-Court of 
Masulipatam. The latter Court trans- 
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mittdd them to the Bezwi^da Court. 
The Bezwada Court, on receipt of the 
records, posted the appeal for having on 
6th March 1916. No notice was sent to 
the parties, but under R. 16, Civil 
Rules of Practice, notice of the hearing 
was affixed on the Court notice hoard. 
On 6th March 1916 neither party ap- 
peaved. The Court took time till 14th 
March 1916; and then dismissed the 
appeal for default of appellants’ appear¬ 
ance under 0. 41, R. 17 (l). 

The lower appellate Court says: 

“Tbore can be do doubt that neither party 
knew aDything about the appeal having been 
sect to this Court for disposal." 

In this I entirely agree, though it is 
only the appellants whose ignorance is 
material. On 28th November 1916 the 
appellants, having somehow come to 
know of this order of dismissal, filel a 
petition to set it aside. The petition 
was put in under 0. 47. R. 1, as a review 
petition since a petition under 0. 41, 
R. 19, would have been time barred. 
There is no reason to suppose that the 
appellants were guilty of undue delay in 
preferring this application after they 
came to know of what had happened. At 
thetimethis petition was filed, Mr. .Tivaji 

Rao, the Sub-Judge whodismissed theap. 

peal for default, was still in charge of the 
Court. He however passed no orders 
upon it up to the time of his departure 
on transfer in tho following month. 
The petition therefore came for disposil 
before his successor, Mr. Raghava Ay- 
yangar. The latter, while finding the 
facts above set forth in appellants' favour, 
felt himself constrained to dismiss the 
petition on the ground that under 0. 47, 
R. 2, he had no power to review his pre¬ 
decessor’s order, the latter not having 
directed notice to issue to the other side. 
It is against this order of Mr. Raghava 
Ayyangar that appellants invoke our aid 
both in appeal and revision; and Mr. 
Raraadoss, who appears for respondents 
to oppose them, does so on the ground 
that, however inequitably things may 
have worked out, the order of Mr. Raghava 
Ayyangar is absolutely correct from a 
legal point of view and that we have no 
power to interfere. 

It is unnecessary to discuss this be¬ 
cause, in my opinion, the error goes 
further back, and has resulted in such a 
flagrant denial of justice that we are not 
only justified, but called upon to use the 


inherent powers roforrcil to in S. 1.01, 
Civil r. C. Tho result of the unlers 
passed subsequent to ( 1)0 loiiiiii'l of tho 
appeal by this Court has boon that aiipol- 
lants, though for no fault of their own, 
have been practioally iloprivod of the 
right of appeal which tlmy p(JssL*^'^■ll. 
Their appeal has been disinisseil witliout 
their having any opportunity of aignin;.', 
it. The affixing of notice of hearing on 
the board of tlie Bezwada Comb miglit 
be sufficient notice whore the parties 
were aware of the pendency of the appeal 
in that Court, and might he expected to 
watch the hoard either by themselves or 
by t'heir pleaders. It coul'l not ho in 
the presentcase, where, through a natural 
error (as shown ahovo), they expected the 
appeal to he hearil in another Court, 
50 miles away. It is impossible to 
conceive that, in tlteso circumstances, 
Mr. Jivaji Rao would have declined to 
re-adraib the appeal, if the true (acts had 
been brouglit to liis notice in time by a 
petition under 0. 41, K 19. Tliat this 
was nob done was also due.simplv to 
appellants'ignorance of what was going 
on. The same officer’s failure to pass 
orders ou the review petition before his 
departure may he explicahleonthegrounl 
of pressure of work, or inadvertence, but 
is much to be regretted, fn tny opinion 
the case comes within the spirit of tlio 
remarks of their liordships of the Trivy 
Council in Debi liakhsh Singh v, Habib 
Shah (1). In dismissing an appeal, of 
the hearing of which the appellants had 
no notice whatever theSuh.Court, though 
in ignorance of tho true facts, must be 
held to have acted with material irregu- 
larity and in such a way as to induce 
miscarriage of justice; and, under Ss. 115 
and 151, Civil P. C., I wouM set aside 
the order of dismissal and direct the 
Sub-Judge of Bezwada to restore Appeal 
No. 11 of 1913 to his file and to dispose 
of it according to law. Costs in these 
proceedings should be costs in the cause. 

ICrishnan, J. The Subordinate Judgo 
is clearly right in holding that the appel- 
lants’ application, viewed as one under 
0. 41, R 19, Cipil P. C., is barred by 
limitation under Art. 168, and as one for 
review of judgment, it could not be 
granted by him as notice had not been 
ordered by the Judge who originally 
passed the order of dismissal. But lagree 
(ijTl^2) 36 AH. 331=19 I. 0. 62C=16 0. C. 
194=40 I. A. 160 (P.O.) 
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wii'i tny IcarneG Itrother thn!-, in tlie 
epeci.il circnni^taiiccs of tliis des. 
cii*'el by him the Suhorclimte JuI^g 
sli'.'iil'.l have acted iin lor S. 161, Civil 
r. C.,an.l use! his inherent po-.vers to 
sot iisi'lo the order. There (’-vii be no 
doulit that, if the order is allowelto 
siariil, the :i|i|'8llatits' ri^tht of a|)poal in 
tlie iiuin suit will bo taken away from 
them for no default comnaittcd by them. 
It was therefore tderviy necessary for ’he 
onds of ju'tice and to prevent ahnse 
of process of Court to set it aside. 
I niiree with my learnol brother that the 
lu'iuciple of the decision of the Ihivy 
Council in Dcfji I'-tl'Iish Si^igh v. Unhih 
Sli'ili (l) applies to this case, thon«h the 
facts of thatciise were somewhat different. 

lb was contendoil that S, 151 could 
not ho used fur oxtendiu;? periods of 
liiuitation and overruling legislative pro- 
visions, and reliance was placol on the 
observations in Thevnr v. 

Periijii'iwami Tlicvar (2) and Kmini Lai 
Chose V. Jaiindra Nath (.handrail). 
That, of course, is so: for no inherent 
power will exist agiinsb an express pro¬ 
vision of law. ]>ut in this case there 
docs not seem to l)e any such provision 
against applying S. 151. 0. 41, Rr. 17 
and 10, Civil P.C., do not properly apply 
to a case like tlie present, where the 
Court in which the appeal was to ho 
heard wa? changed without the parties 
being informed or knowing anything 
about it. Though the appellants could 
have applied under R. 19 if they had 
known of the dismissal in time, they 
were not bound to do so and it cannot be 
sai I that that was their only remedy. 
As for the review filed by them, it is 
doubtful if that was a proper remedy at 
all. If it was, the appellants did apply 
and their failure to get relief was not 
due to their fault at all. Bat they were 
clearly nob bound to apply for review. 
It cannot therefore be said that there 
was any rule of law requiring the appel¬ 
lants bo adopt any particular procedure 
such as that under R. 19 or that by way 
of review. I think that it was open to 
them to ask the Court to use its inherent 
powers and that, I think, was their pro- 
per remedy in the circumstances. That 
being so it is open to us under S. 115, 
Civil P. C., to revise the order of the 
Sub-Judge, as he failed to exercise the 

'lT 9 161”^iTc.’m 

(3) U918) 45 Cal. 519=42 I jO. 711. 
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jurisdiction vested in him under S. 15} 
Civil P. C., as he might have done. I 
agree to the order proposed by my learned 
brother. 

S-N , H.lv. Order set aside. 

A. !. R. 1919‘Madras 16 

S.AD.\SIV.\ AlY.lR AND SPENCER, JJ. 

Btic'iii Sooragi/a and another—Ddea. 
dants- Appellants. 

v. 

Toomuloori Chinna Anjaneyalu and 
of/jers—Plaintiff and Defendants—Res¬ 
pondents. 

Seuoiid Appeal No. 2118 of 1917, De¬ 
cided on 8 th October 1918, against decree 
of Siih.Tulge, Cocanada, in Appeal Suit 
No. 73 of 1916, 

Civil P, C. (5 of 1908), S. 2—Legal repre* 
tentative—Decree against person In posses¬ 
sion of estate of deceased—Execution pro* 
ceedings bind real heir. 

Where a creditor ia good faith obtains a decree 
a aiost a person in possession of his debtor’s 
property whom be believes to be, but who is not 
io fact, the legal heir of the debtor, execution 
proceedings taken in pursiiaiifo of that decree 
will bind the real heir: 31 I C. 020, Expl. 

Such a case raiist however be treated as an ex¬ 
ception to the general rule that proceediogt in 
execution of a dcoroe do not bind the interest of 
any person who is not brought on the record as 
a party to the proceedings in the suit. 

[P 17 C 1] 

A. Krishnas’vami Aiyar —for Appel¬ 
lants. 

P. Narayanamurthi and M. Patajijali 
Sastri —for Respondents. 

Sadasiva Aiyar, J. —Defendants 3 
and 4 are the appellauts in this second 
appeal. Defendant 4 is the purchaser 
in Court auction sale of the plaint pro¬ 
perty which belonged to the plaintiff’s 
father, who died before 1913. The de¬ 
cree in execution of which the sale took 
place, was a small cause decree passed 
in a suit of 1913 brought against the 
plaintiff s father’s brother as defendant 3 
he being impleaded as the legal repre¬ 
sentative of the plaintiff’s father Seeth- 
ayya, who vvas then dead. Defendant 2 
was divided from plaintiff’s father and 
lie was not the real legal representative 
of plaintiff’s father, the minor plaintiff 
being such representative. The question 
is whether the Court auction sale is 
binding on the plaintiff. 

In para. 6 of the plaint it is alleged 
that defendant 2 was not only not the 
heir of the plaintiff’s father, bat that 
the plaint property was never in the 
possession of defendant 2 after the plain- 


800 RAYYA v. Cui.x.w AnianevaLU (S-ilasiva Aiyar, J.) 
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tiff’s father’s death. Those allegations 
in the plaint were not expressly denied 
in the appellant’s written statements. 
The learned vakil for the appellants re¬ 
lied, among other decisions, on the deci 
si on of Napier,-T., and myself in Gnan- 
ambal Ammal v. Veerasami Chetty (l). 
There a decree had been passed against a 
person in possession of the property of 
the deceased debtor, though that person 
(Was not the heir of the debtor. We held 
that if the plaintiff in good faith obtained 
a decree against a person who was in 
.possession of his debtor’s property and 
whom the plaintiff believed to be the 
'legal heir, execution proceedings taken in 
ipursuance of that decree will bind the 
real heir. 

We held that the cases in General 
Manager of the Raj Durhhangn v. 
Maharajah Coomar Ramaput Singh 
(2) and Rama$aiomi Chettiar v. Oppila- 
mani Chetti (3) supported our view as 
also the new definition of “legal re¬ 
presentative" founJ in S. 2, Cl. 11, 


Civil P. 0. (5 of 1908). I might also 
refer to Risnessur hall Sahoo v. Luch- 
meaur Singh (4) and Ishan Ch under 
Milter v. Buksh Ali Sondagur (5). The 
case of a decree passed in a suit brought 
against a person in possession but who 
is not the heir of the deceased debtor’s 
estate, must of course be treated as an 
exception to the general rule that pro¬ 
ceedings in execution of a decree do not 
bind the interest of any person who was 
never brought on the record as a party 
to the pfocaedings in the suit: see Kishen 
OhunderOhosey Mt. Ashoorun (6) as 
regards the general rule. The decisions 
dealing with suits which had been in- 
stituted against a debtor before his death 
bub were continued after his death till 
decree or after the decree in execution 
proceedings with the wrong person on 
record as legal representative are irre- 
evenb for the consideration of the plaint 
efore us, as pointed out by their Lord- 
ihips of the Privy Council in Khairaj- 
V. Daim (7). In .the present case 
etendant s 3 and 4 contested the plain¬ 
ly 119161 811. C 92^ 

Mawh. 647. 

fp!*0^) 296=82 I. A. 23=8 Sar. 734 
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(4 

(8 

1 ? 


tin 3 claim, nut on the ground that de¬ 
fendant 2 was in posso'^siun of the plaint 
property and honoo migli'. he talion as 
the plaintill s fatlun ’s l(‘g;il roiiresouta- 
tiv 0 in some sense hut on tlm ground 
that the docreo was pi'SO I f'lr a ih'ld of 
the plaintiff’s faflmr anl honor is hiiiding 
on tho plaintiff, the ipiostion who was 
sued as plaintiff's father’s legal ropro- 
sentativo or against whom tho -Iccroo was 
obtained as fucIi being immaterial ac¬ 
cording to the contention put forwaid hy 
the appellants. I think such a conten¬ 
tion cannot be supported, having regard 
to the decision in Khairnjm'il v. Dunn 
(7) see also Mudh.njarai/udii v. Suh. 
hamma (s). 

I would Lherofore dismiss the second 
appeal with plaintiff’s costs. 

Spencer, J.—I agree. 

S.N.'r.K. Appeal d I missed. 

(><) uoiiii ss I. c. i-ii. 

A. ! R- 1919 Madras 17 
OlDFIBLD and PllILLIl’.S. .fJ. 

Oaddam Paramasivudu — Plaintiff-- 
.Appellant. 

V. 

Midahala Suhba ;/naandoi/?crs —Defon- 
d ints —Respondents. 

Second Appeal No. 1813 of 1917, Deci- 
del on 25th October 1918, against decree 
of Temporary Sub-Iudge. Cucanada. in 
Appeal Suit No. 27 of 1917. 

(a) Civil P. C. (1908), O. 41, R. 27-Admis¬ 
sion of fresh evidence—Admissibility of, in 
second appeal—Sufficient cause depends on 
particular case. 

There is i >3 objection ou cround' of principle 
or convenience to the ail-ni^^inn in socoiid ;rppeal 
of a document such as tho jiKlginsiit ofalliRh 
(hort, which could not be produced earlier because 
it was not ill exisleuce, and which requires no 
further evidence to explain it. Xo general rule 
however can be laid down and each c.vse must bo 
dealt with with reference to its own merits, and 
the existence of the punicient cause referred to in 
0.4l,K.;27. IP 18 U 2] 

(b) Civil P. C. (1908), S. U—Doctrine'of 
res judicata applies equally to second appeal. 

Section 11 is not confined in its application to 
suits and first appeals. Its provisions apply 
equally to a second appeal the hearing of wbioh 
is a trial within the meaning of that section. 

tP 18 C 21 

B. Narasimha Row—hr Appellant.. 

P. Somasundaram —for Respondents. 

Judgment. —The plaintiff, here appel¬ 
lant, sued in ejectment alleging that 
defendants 1 and 2 had attorned to him 
as tenants by paying him rent for one 
year, defendant 3 being their subtenant, 
and that they had subsequently set up 
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the title of ■lefenJr.nt 4. Fbunliff set up 
his own title as by purchase from Sat- 
temma. who claime'l under tlio will of 
Ih'.jasekharadu. Defendants denied tb.e 
title of both the last mentioned and con¬ 
tended that the decisions in Orijjinal 
Suits Nos. 212 of 1900 and lo3 of 1910 


were res judicata in their favour. The 
Distiict Munsif accepted this contention. 


The lower appellate Court coiitinned his 
decision relying solely on the judgment 
in Original Suit No. 212 as the judgment 
in Original Suit No. 133 was t!\e subject 
of a pending second appeal in this C.jurt. 
ft Ijas since I'een confirmed here in Second 
.Appeal No, 1007 of 1917, 


riamtill argues lirst that even if tliis 
Court’s judgment can bo looked at. it will 
bo decisive only as between himself and 
defendant ! who were parties to it. not in 
favour of defendants 1, 2 and 3, who were 
not and of whom defendants I and 2 have 
paid rent to him for one year and are 
therefore (together w ith defendant 3, who 


holds under them, estopped from denying 
his title or plealing, as they did, the title 
of defendant 4. But although this estop, 
pel is mentioned in the plaint it has ap. 
parently been relied on only at tiio hear- 
ing before us, not in the grounds of second 
appeal or in either of the lower Courts, 
for although the payment of rent on 
which the estoppel depended was denied 
no issue was framed regarding it. Plain- 
tiff having impleaded defendant 4 clearly 
sought a decision against his permanent 
title and against the claims of the other 
defendants only as' based on it. In the 
circumstances he must be taken to have 
waived his plea of estoppel against defen¬ 
dants 1, 2 and 3 and thus the only objec¬ 
tion to the character of this Court’s judg. 
ment as res judicata therefore fails. 

Plaintiff argues next that the judgment 
cannot be looked at because it is not on 
the record, and we cannot admit it or any 
other evidence in second appeal. This 
argument is answered by reference to 
0. 41, R. 27, and 0. 42, R. 1. For there 
is no reason for holding that the former 
provision is not applied by the latter to 
second appeals: and the substantia! cause 
referred to in 0. 41, R. 27 {l)(b), is 
available in the possibility that, if this 
Court’s decision is not considered the 
result may be two conflictingdecrees bet¬ 
ween the same parties. Plaintiff relies 
on Eamachandra v. Kr ishnnii fr) 

(1) [19041 28 Bom. 4. 
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tlje judgment of Sadasiva Aiyar, J.,in 
Itiiman Meno7i v. Mammali (2), the 
suggestion in I'oth cases being that the 
I'roper course is not to ask the Court to 
accept newly discovered evidence in 
second appeal, but to apply to the trial 
Court for a review- in order to its con- 
sideration. But there is nothing in the 
wording of tb.o rule above referred to to 
warrant a distinction between newly 
discovered and oilier fresh evidence, and 
we have not been sliown that the practice 
of this Com t to refuse to deal with the 
former is as clearly established as it is 
apparently in Bombay or was supposed 
to bo by Sadasiva Aiyar, J., here. AYei 
see no objection, on grounds of principle 
or convenience, to the admission in second 
appeal of a document such as this Court’s 
judgment which could not have been 
produced earlier because it was not in 
existence, and which requires no further 
evidence to explain it. There is no 
resemblance between these circumstances 
and those dealt with in the cases relied 
on, since the evidence offered in them 
related to a question of fact, and the sole 
ground on which Spencer. J., concurred 
in Sadasiva Aiyar J’s decision in the 
Madras case was that it would have been 
inconvenient to receive it. The conclu¬ 
sion must be that no general rule as to 
tho party’s right to have newly disco¬ 
vered evidence taken in second appeal can 
be laid down, but that each claim must 
he dealt with on its merits w ith reference 
to the existence of tlio sufficient cause 
referred to in 0. 41, R. 27, and that such 
cause has been shown in the present 
case. 

Plaintiff’s remaining objottion is that 
S. 11, Civil P. C., prohibits the trial of 
an issue, in which the matter in issue 
has been in issue in a former suit between 
the same parties, and as this Court is not 
holding a trial it is not affected by the 
prohibition. The question raised in effect 
is whether the hearing of a second appeal 
is not a trial. AVe havo been referred to 
no authoritative definition of a trial and 
plaintiff’s proposal to apply the term 
only to proceedings in wliich evidence is 
or can be taken and questions of fact can 
he decided, that is, to proceedings before 
Courts of hist instance and first appa®^ 
cannot be accepted. For, apart from the 
anomaly involved in treating a decision 
reache d on the ploadinca as a trial, when 

(2) L1917] 3U I. C. 'jFi. - 
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it is reached by the Courts last specified, 
but as other than a trial wlien, although 
it would have been reached earlier, it is 
actually reached on the same materials 
only in second appeal, the distinction is 
not maintained in the two cases on which 
plaintiff relies. For in them the pro¬ 
ceedings of a Court of first appeal were 
in question. In Abdul Majid v. Jew 
l^arain Mahto (3) the Higli Court no 
doubt held that the appellate Court *'was 
not holding a trial and, therefore S. 13 
of the Code then in force” could not apply 
and that Court’s decision founded on res 
judicata could not be sustained; and this 
decision was approved by a Full Bench 
of this Court in Panchananda Velati v. 
yaiihinatUSastrialii). But the con- 
^ary view is implied in Balkishan v. 
Kishan Lai (5), which was approved in 
^is Court in Venkata Narasimha Appa 
Bow v. Sobhanadri Appa (6), and 
m Calcutta in Midnapore Zemindary 
Co., Ltd. V. Nitya Kali Dasi (7). in which 
dissent from Abdul Majid v. Jew Narani 
Mahto {3) in that decision is unconnected 
with the preceding statement of the 
reason for it, that the doctrine of res 
judicata did not apply” when, as in the 

case before the Court, the very object of 

the appeal m substance if not in form, 
was to get rid of the adjudication which 
was said to render the question which 
the appellate Court was asked to decide 
res judicata. That observation is, it may 
be respectfully suggested, intelligible 
with reference to the case before the 
Court and to the case in Abdul Majid v. 
Jew Narain Mahto (3), because res judi¬ 
cata was pleaded in both in respect of a 
decision in another suit decided on the 
same evidence as that with which the 
appeal was connected. 


, and i( 

therefore unnecessary for us to treat Pc 

chananda Velan v. Vaithinatha Saslr, 
^ 7 /®o°otu9 ive or the reference in it 
Abdul Majtd v. Jew Narain Mahto ' 
as an endorsement of all the dicta cc 
tamed therein or of that on which plai 
tm rehes. In accordance with the otl 

one of this Court, plaintiff’s objection 
the consideration of this Court’s juc 


L188<JJ 16 dim 
(.lOOCl 29 Mad, 338. 

[19891 11 All. 148. 

. 11903J 18 M. h. J. 184. 

7) A. I. a. 1914 Cal. 098=241. C. 243 . 


ment in becond Appeal Xo. 1067 of 1!)17 
must 1)0 disallowed. Tiio forogoing ex¬ 
hausts plaintiff’s aiguiiients. The result 
is that the second a|ipeal fails and is dis¬ 
missed witii costs 

S.N./R.K. AppeaI ,Jis.^cd. 
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SaDASIVA AfYAK and NaJ'IJ;!!, Jd. 

Kambala Narayana In re. 

Criminal Kef. No, 4 of 1919. Decided 
on 24th February 1919, made by the 

Sess. Judge, Godavari, in Case No. 2 of 
1910« 

Criminal P. C (1898), S« 309, 269(3) and 
307-Sessions Judge must give judgment 
Att6r recording opinion of assessors. 

_ Under 8.809, the Soesions Judge mint give 
jujgment after recording the opiuion of the 
assessors. The mere fact th.it the accincd i.s 
charged in ibc same trial with another offence 
triable by Jury and that tho Judge dis.igrees 
with the verdict of the Jury on that charge and 
desires to make » referenco to the High Court, 
does uot absjlve the Sessions Judge horn bis 
duty to give judgment on the charge tried by 
him with the aid of assessors. (p pj c 2 j 

Public Prosecutor—hr the Crown, 

Judgment. It does nob appear that 
the Sessions Judge has followed the 
directions contained in S. 309, Criminal 
r. 0., which require him to givojudg. 
ment after recording the opinion of the 
as-sessors, to convict if he finds the 
accuse! guilty and to pass sentence 
according toll.V. Thecircumst.ances thabi 
in this case the accused is charged in the' 
same trial uith another ollenco triable 
by Jury S. 269. Cl. (3j, Criminal P. C.. 
that the Judge disagrees with the verdict 
of the Jury on that charge and desires to 
make a raference under S. 307. Criminal 
P. C., do not in our opinion, absolve the 
Sessions Judge from complying with the 
requirements of S. 309, as regards the 
offence tried by him with assessors. The 
referenco is therefore premature and we 
shall send back the case to the learned 
bessions Judge to rectify tho irregularity 
and then act according to law. 

S.N./R.K. Records sent hack. 
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OT-nFIKT.P AND SaDASIVA AIYAH, -l-l- 
Ntirdhari Aijinr anil others —Pefen- 
(lanU—Appellants. 

V. 

Voithinalha Myar — I’laintill^Bcs- 
ponrlent. 

Api)eT.l Xo. lOl of I0l7. l^cciflei.1 on 
‘JTtli Felii'iiary 191S, against order of 
Snb.Tu'lgc. Tanjoro, in I. A. Xo. 234 of 
lOKl. 

(a) Civil P. C. (19081, S. 95-Order re¬ 
fusing compensation is appealable. 

An ajipr'al lies a;;ain>l an order refusing relief 
under S. -Jo. 91 /, C. ,>99. Appl. (V '20 0 1) 
(b| Civil P. C. (1908). S, 95 and 0.33, 
R. 5 (3) - S 95 does not exclude attachments 
under 0 33, R. 5 (3). 

S. 95, (loos not c\clnle .itlaclmioril under 
0. 38. R. 5 {■'), from iu oper.atinn, (,P 20 C 21 

fc) Civil P. C. (1908), O, 33, R. 5-Appli- 
cabilily. 

The fact that the dofendaut in a suit is in 
str.iitened circumstances or has sufTored coercive 
and revenue processes on several occasions or has 
made one alienation arc not sutVicient to attract 
the operation of 0. ^-8, R. 5. fP 20 C 1] 

C. V. Anafithnhrishua Aiyar—lot Ap- 
[lollants. 

T, Ji .Venkatrama Sastri—lor Hespon- 
(leot. 

Judgment.—A prelimioary objection 
has been taken that the appeal does not 
lie the order appealed against being one 
refusing relief under S. 05, Civil P. C. 
The principle applied to a similar con. 
tention in Ottapuralckal Thazath Suppi 
V. Alahi Mashur Koyanna Koya Kunhi 
Koya (l) is applicable to the present 
case and negatives the objection. On the 
merits the lower Court’s finding amounts 
at roost to this, that the petitioners were 
in straitened circumstances, bad suffered 
coercive revenue and civil processes on 
several occasions and, a little before the 
attachment complained of, had made one 
alienation. We do not consider their plea 
that in fact only defendant 1, who is not 
a petitioner, was responsible for all this, 
because in our opinion what was proved 
was in any case insufficient. For it was 
not proof of what 0. 38, R. 5 (l), re- 
iquires that, when the attachment was 
made, petitioners were actually about 
bo dispose of their property. In the cir¬ 
cumstances we cannot sustain the lower 
Court’s order. An attempt has been 
made to support it on the ground that 
S. 95 authorizes the grant of compensa¬ 
tion only for attachments improperly 
ordered pending trial, not for temporary 
“ (l)Tl916]"39’’^adr9b7^34 f.-d m 


attachments, such as that here in 
((uestion, wliich w.as apparently made 
under 0. 38, R. 5 (3). We find nothing 
in the language of S. 95, which excludes 
attachments of the latter class from its 
operation. Then as to the amount of 
damages to be awarded, we have con¬ 
sidered petitioners’ circumstances already 
referred to and also the facts that the 
attacbinent was cancelled after about 
two months and that no special damage 
is alleged. Wo think that petitioners 
will be compensated sufficiently by an 
award of Rs. 20. We therefore allow 
that amount. As they claimed Rs. 1,000, 
wo direct them to pay half respondent s 
costs in this Court. The lower Court s 
order disallowing costs to both parties 

before it will stand. 

S N. R.K. Appeal allowed. 
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Sadasiva Aiyar and Napier. J-T. 

Pydi Bamanna In re. 

Criminal Revn. No. 209 of 1918, (taken 
ip No. IG of 1918) Decided on 22nd July 
.918, against order of Dist. Magistrate, 
/izagapatam. 

(a) Criminal P. C. (1898). S. 517 -Proceed- 
ngs under preventive leclion* fall within 
‘inquiry" or ‘‘trial." 

Proceedings under the preventive sections fall 
vitbin the meaning of the expression 
T "trial" in S. 517 of the Code. LI 21 C 2] 

fb) Criminal P. C. (1898), Ss. 109 and 110 

-Proceedings under—Court has jurisdiction 
o confiscate property produced before it 
!ven in absence of proof that offence was 
:ommitted with respect to that properly— 
Criminal P, C., S. 517. 

A Court dealing with an accused person under 
)S. 109 and 110 of the Code has juiisiiction, for 
nfficicnt cause, to confiscate property produced 
jefore it or in its custody even in the absence of 
iroof that any oflencc was committed with res* 
3cct to that property or that it was used for the 


Public Proseewto )—for the Crown. 

Sadasiva Aiyar, J.—This is a case 
taken up in revision by Ayling, J., on a 
perusal of the calendar. Those persons 
were put up by the police before the 
Joint Magistrate of Vizianagaram 
order that the Magistrate might take pro¬ 
ceedings against them under S. 109, Cri¬ 
minal P. C., requiring them to execute 
bonds with sureties for their good beha¬ 
viour. Now under S. 109 security 
be required either on the ground that * 
person is taking precautions to conoea 
his presence and is taking such preoau- 
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tioD8 with a view to committing an 
offence, or on the ground that a person 
has no ostensible means ot subsistence, 
or cannot give a satisfactory account of 
himself. Then S. 110 provides that cer. 
tain specially qualified Magistrates may 
require the execution of a similar bon'l 
with sureties for good behaviour if a per¬ 
son is by habit a robber, house-braker or 
thief or a receiver of stolen property 
by habit and so on. Now the Joint 
Magistrate has passed his order not under 
S. 110, but under S. 109 on the ground 
that these six persons had no ostensible 
means of subsistence and could not give 
a satisfactory account of themselves: that 
is, under Cl. (b). S. 109. Then he fur¬ 
ther passed an order confiscating Rs. 211 
found with accused 3 the word “accused” 
being used in a loose sense so as to in¬ 
clude persons called upon to furnish secu. 
rity, Rs. 260 found with accused 4 and 
Rs. 213 found with accused 6 besides 
keys, ornaments and cloths found witli 
accused 4 and o. (The Joint Magistrate 
does not mention the provision of law 
under which he passed the order of con¬ 
fiscation). 

As S. 118, Criminal P. C., under which 
orders are passed in proceedings taken 
under Ss. 107 to 110, is preceded by 
S. 117 which provides for an inquiry 
into the truth of the information on 
which an order is to be passed, I take it 
that the order of confiscation was passed 
under S. 517, Cl. (l). That section is as 
follows 1 

“ When an inquiry or trial in any oriinin.il 
Court is concluded, the Court luay make such 
order as it thinks fit for the disposal of any pro¬ 
perty or document produced before it or in its 
custody or reRardlng which any oflence appears 
to have been committed or which has been used 
for the commission of any ofience.” 

There can be no doubt that the pro¬ 
perty with reference to which the con¬ 
fiscation order was passed was property 
produced before a criminal Court (that 
is the Joint Magistrate) that an in¬ 
quiry in the said criminal Court under 
8. 117, Criminal P. 0., and that the 
Joint Magistrate had therefore jurisdic- 
uiotion to pass the order for the disposal 
of the property because it was produced 
before him, though there may be no proof 
that any offence had been committed 
with reference to that property even if 
the word property” by the explanation 
to the same section included other pro¬ 


perty which liad been converted into the 
property produced before the Court, In 
this connexion I might refer to the case 
in Govindarojti riidniidcJti, In rc (1), in 
which a Bench of lliis Court (Abdur 
Rahim and Ayling, J.I.) Imld that under 
S. 51T, Cl. (l), the criminal Court lias 
power to pass confiscation orders only in 
respect of property regarding whicli an 
offence appears to liave lieen committed 
and that the Court cannot [lass such 
orders on the mere fact that the property 
had been produced before the Court in 
an inquiry. No doubt under the corres¬ 
ponding S. 517 of tho Act of l‘SS2 the 
words regarding which any oflence ap¬ 
pears to have been committed” qualify 
tho words “produced before it”, but the 
words “or in its custody” and the word 
“or” have again been introduced in the 
later Code of 189.S before the word “re¬ 
garding” and as pointed out in lUnsnl 
Bibee v. Ahmed Moounjec (2) tliis altera- 
tion clearly extended tlie [lowers of tbe 
crimin.al Court to make orders about the 
disposal of all property producel before 
it in an inquiry even without an expres¬ 
sion of opinion on the part of the Court 
that any offence appeared to liave been 
committed regarding it. I therefore res¬ 
pectfully dissent from the decision in 
Govindarajii Padayachi, In re (1). 

Napier, J, —This case taken up by the 
High Court arises out of proceedings 
taken by tbe Joint Magistrate of Vizia- 
nagaram under S. 109, Criminal P. C. 
Ho made an order under that section 
against certain persons to execute bonds 
with sureties for good behaviour and also 
made an order for confiscation of cash 
and pieces of broken jewellery and cloths 
found in their possession. The persons 
against whom the order was made ap¬ 
pealed to the District Alagistrate who 
upheld both the orders, and they them¬ 
selves have not applied to us in revision, 
but the propriety or correctness of the 
order as to confiscation was doubted 
by a Judge of this Court and has been 
put before us for disposal. The order 
must have been, I think, made under 
S. £17. 1 had at first doubts whether 
proceedings under the preventive sec¬ 
tions of the Code come within what is 
an inquiry or trial in the section. But 
as has been pointed out by my leacned 
brother, such proceedijjgs are called an 

irrTTgT^sTro' ^ 

(2) 119071 34 Oal. 347. 
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inquiry in tlioso sections, ami therefore 
the section cannot be limited to prelimi- 
;nary inquiriesbeforeMagistrates. I 'voukl 
'therefore hold that orders can be made 
lie inquiries under the preventive soc- 
Itions. 

The next question is whether S. 517 
covers property which has come before 
the Court ill the circumstances of Ibis 
case. It has lieen held by a Bench of 
this Court in Criminal Revision Ca«e 
No. 570 of 1915 that orders can be passed 
in an inquiry under the proventivo sec- 
tions, but that the order cannot he passed 
unless it has been shown that tlio pro- 
‘perty with rejiard to which the order is 
'made is such that an olTonco appears to 
have been committed witli respect to it 
or that it has been used for the cominis- 
sion of an otTcnce. \Vith respect to the 
learced Judges who decided that case, I 
think that they had overlooke I the lan¬ 
guage of the present Colo. The same 
view was taken in tlie case of Snrendra 
Nath Sarnia v. liai ^lohan Dus (3) and 
that case was relied on in a subsequent 
ctiSQ, Ihissul Bihec v, Ahma't Moos.ijce 
(2). The learned Judges in the latter 
case pointed out that the Bench which 
decided Surendra Nath Sarnia v. Rai 
Mohan Da5(3)had overlooked tlieamond- 
ment of the Code: and with great respect 
this is what the learned Judges who deci¬ 
ded the case above referred to in our 
Court seem to mo to have done. The 
language of the old Code was, as pointed 
out by my learned brother, limited to 
property in respect of which an offence 
appears to have been committed or whicli 
has been used for the commission of an 
offence, whereas the language of the pre¬ 
sent Code is quite clear and extends the 
mischief of the section to any property 
produced before the Court or in its cus¬ 
tody. Differing therefore with the deci- 
sion in Criminal Revision Case No. 570 
of 1915, Govindaraja Padayachi, In re 
(l). I am of opinion that there is power 
in Courts acting under the preventive 
sections to make an order with regard to 
a property which has been produced be¬ 
fore it. 

S,N./r,K. Order accordinhj 

(3) L1903] 30 Cal. G90. 
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Kcmaraswami Sastri, J. 

PicthanialiServai and another —Plain¬ 
tiffs—Petitioners. 

V. 

Ramasufni Servai and another —Defen¬ 
dants—Opposite Parties. ‘ 

Civil Revn. No. 81 of 1918, Decided 
on 3rJ February 1919, from decree of 
Sub-Judge, Ramnad, in Small Cause 
Suit No. 108 of 1917. 

(a) Civil P. C. (1908). ScS. 2, Para 20- 
Award directing payment of money and dis¬ 
solution of marriage cannot be filed by Small 
Cause Court. 

A Small Civii?e Court b<aa uo jnrisdictiou to file 
an a vard nadcr para. 20, which, though it 
directs payment of money within the pecuniary 
limits of its jurisdirtion, goes on to declare the 
dissolution of marrijge between the^partios. 

[P 23 0 1] 

(b) Civil P. C. (1908). Sch. 2. Para. 20- 
Jurisdiction to file award depends on entire 
award—Jurisdiction cannot be conferred by 
only asking those reliefs that are within 
Court's competence if others are not so. 

The jurisdiction of a Court to file an award de¬ 
pends on the r.liefs awarded by the award. It 
is uot open to a party to confer jurisdiction on a 
Court by asking for only one relief granted by 
tbc award and getting the award filed under 
para. 20, where the other reliefs granted are 
bevond the comi)etence of tlio Court: A. I. li. 
1914 Cal. m aod 19 I. C. 8^2, Exf>l 

CP 23 0 n 

(c) Civil P. C, (5 of 1908), Sch. 2, Para. 20 
—■'Subject-matter" in para. 20 refers to 
entire awards and not portion of it. 

The expression “subject-matter of the award” 
in tho paragraph means the whole matter dealt 
with and decreed by the award, and not any 
particular portion which affects any particular 
party. [P 23 C 1 21 

(dl Civil P. C, (5 of 1908), Sch. 2. Paras. 15 
and 20—Waiver by parties of irregularities 
must be with knowledge of them. 

Irregularities in tho procedure adopted by an 
arbitrator may b -3 waived by the parties, provi¬ 
ded they know of the irregularities and waive 
them with such knowledge. [P 27 C 1,2] 

K. Bashyaritlyangar—iov Petitioners. 

K. A. Rajah Aiyyai —for Opposite 
Parties. 

Judgment.— It is clear from the 
plaint that the suit is to file the award 
under S. 20, Sch. 2, Civil P. C,, and to 
direct payment of the money decided by 
the arbitrators as payable to the plaintiff 
by the defendants. The Subordinate 
Judge has in his judgment refused to file 
the award. The award, after directing 
the defendants to pay plaintiffs Rupees 
427-1-7 with interest at 6 per cent, psi* 
annum, declares the dissolution of the 
marriage between plaintiff 2 and 
defendant 2. The arbitrators decide that 
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the marriage between the parties has 
been dissolved pursuant to the custom in 
vogue amongst the members of the caste 
and state that 

“bonceforth there shall be no manner of con¬ 
nexion between plaintiff 2 and defendant 2”. 
and that 

“as sanctioned by the custom of the caste each 
party shall be at liberty to marry according to 
his or her pleasure.” 

I do not think that the Small Cause 
Court has jurisdiction to file an award 
which, though it directs paymentof money 
within the pecuniary limits of its juris¬ 
diction, goes on to declare the dissolution 
of marriage between the parties. S. 20, 
Sch, 2, Civil P. C., directs the filing of 
the award in any Court "having juris¬ 
diction over the subject-matter of the 
award.” By "subject-matter of the 
award” I think is meant the whole 
matter dealt with and decreed by tire 
award and not any particular portion 
which affects any particular party. The 
jurisdiction of the Court will depend 
upon the reliefs awarded by the award. 
MoheshChandraKunduwAmar Chandra 
Kundu (l) and Raghavendra Ayyaji 
Desai v. Giirurao Raghavendra Desai (2) 
referred to by the Subordinate Judge .do 
not decide that it is open to a party to 
confer jurisdiction on a Court by asking 
for only one relief granted by the award 
and getting the award filed under S. 20, 
though the other reliefs granted are be¬ 
yond the co.mpetonce of the Court. If 
the suit was simply a suit for a decree in 
respect of the amount decided by tbe 
arbitrators without any prayer to file the 
award under S. 20 the jurisdiction of tlie 
Court will no doubfcdepend on the amount 
awarded without reference to the sub¬ 
ject-matter of the original dispute but 
when it is sought to file the whole award 
under 9. 20 the reliefs granted by the 
arbitrators must govern jurisdiction. 

On the merits the Subordinate Judge 
has failed to note that it was open to the 
parties to waive any error in the pro¬ 
cedure adopted by the arbitrators and to 
see how far the fact that the parties sup¬ 
plied the stamp paper for the award (see 
Kf. 0), and did not object to evidence 
recorded by one arbitrator in the absence 
of others being referred to by them, 
would cure tbe defect noted by the Judge. 
That irregularities might be waived is 
clear from Manindra Nath Mandal v . 

^ I. R. 1914 tal. 083=32 L 0. 793 
C918J 87 Bom. 442=19 I. C. 882. 



Mohinnuila Ron ( 3 ) anl MoseUnj v. 
Simpson (4); it must of cnurso bo shown 
that tho parties know of tho irregulari¬ 
ties and waived thoni ^vitll such know, 
ledge. 

I direct that the application to filo 

the award be returnod In’tlio lower Court. 

% 

to be presented to tho proper Court. I 
make no order as to costs. 

S.N./ r.K. Ord er accordinghi. 

(31 LlillOl 13 I. C. Ifil. 

(4) US73] IG E j. 220. 
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Oldfield ANDSF.SH.\GfKi Aiyar, J.T. 

Anmufjiim Asari — Plaintiff — Peti¬ 
tioner. 

V. 

Ourunatha Asari — l)ofen1aut --Re'. 
pondenl. 

Civil Hovn.Petn. No. of lOlO.oriei- 
nallyA. A. O.No. 230 of lOlt^, Decided on 
10 th Pebriury 1019, from judgment and 
decree of Small Cause Court Judge, Tri- 
chinopoly, in Small Cause Suit No. .5110 
of 1917. 

(a) Civil P. C. (1908', Ss. 95 and 104 (g)- 
Order by Small Cause Courk—No appeal. 

No appeal lies against an ordi'r by a 

Small Cause Court 2G I. C. 50, Jrovi. 

LP23C21 

(b) Civil P. C. (1908), S. 115—Interference. 

Tbo High Court will not ordinarily deal with 

llic matter in revisicu, where the decision of the 
lo.ver Court is correct. (P 23 C 2] 

T. R. Vaidjianatha .4/yur—for Peti¬ 
tioner. 

A. Raviaswami Aii/ar — for r.^;'pon- 

dent. 

Judgment.—The appeal is filed against 
an order passed by the Judge of a Court 
of Small Causes under S. 95, Civil P. C. 
We have not been sliown auy reason for 
departing from the general principle that! 
no appeal lies against an order passed on 
the small cause side, and we dissent 
from the decision to the contrary effect 
in Karumuru Venkateswami v. Lanka 
Tripuriah (l). 

We have been asked, if no appeal lies 
to deal with the matter in the exercise 
of our revisional powers. But the lower 
Court's decision is in our opinion cor-| 
roct. The civil revision petition is dis- 
missed with costs. 

S.N./r.K. Petition dismissed. 


(1) tl9I5l 20 I. C. 859. 
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sadasiva Aiyar and Napier, -IT. 

Kanihisa7nij Pillaiy In ro. 

Criminal Pievn. No. <S15 of 1917, ami 
Criminal Revn. Petn. No. GGO of 1917, 
Decide! on 3rd August 191S, agiinst judg¬ 
ment of S...Judge, 'Madura, in Criminal 
Appeal No. 31 of 1917. 

fa) Defence of India Act (1915), S. 1 (3)— 

Re«t of Act” refers to subsequent sections 
of Act and not to rules to be framed under 
S 2, 

T!ie \vord'< ' the rest of Ihe .\f*" in S, 1. sub- 

(3). refer to the subsequent sections of the 
Act, and not to the rules to be framed tiudcrS. ■>, 
which are to have effect at once and as if enacted 
in the Act. The rules .should not bi read as form- 
inj; an addilional section to the Act, but as put 
of the section itself. [i* ^5 C I' 

(b) Defence of IndiaAct (19151. S, 2 -Rules 
under Offences created by, are triable by 
ordinary tribunals in provinces to which 
Ss, 3 to 11 are not extended—Criminal P. C. 
(1898), S. 29. 

(lITences created by tlie rules framed under 
S. 2, in provinces to which Ss. to 11 of the .'.ct 
are not extended, are triable bv the ordinary 
tribunals indicated ly S. 2.J, Ciirfiinal P. C. 

IP 25 G 1, 21 

fc) Defence of India Act (1915), S. 2—Rules 
under R.20-After words "District Magis¬ 
trate" must be read words "acting District 
Magistrate or Magistrate executing functions 
of District Magistrate." 

'Phe words of H. -20, Dcfenc' of India .\ct, must 
he read as if they contained after the words 
‘‘District Maf'lstrate ’ the words "ActinR District 
Magistrate or Magislr.xle executing the functions 
of a District Mii-istrate.’' [p 26 0 1] 

(d) Interpretation of Statutes—Rules under 
section should be read as part of it. 

The rules framed under a power conferred by 
a section should be read as part of the section. 

IP 25 C 1] 

A. Subl)aramrf Aii/ar and Guruswami 
Aiyar -for Petitioners. 

S. Srinivasa Aiyangar and Public 
Prosecutor—iox the Crown. 

Order. In this petition we are asked 
torevisothe judgment of the Sessions 
Judge of Madura upholdingtbeconviction 
of the accused for an offence under R. 29 
of the rules framed under the Defence 
of India Act of 1915 for having dissuaded 
one Ramu PiUai from entering into mili. 
tary service. It was contended by Mr. 
A. Subbarama Aiyar, in the course of his 
able argument, first, that there was no 
such offence in the Madras Presidency 
and secondly that if it „as an offence 
the Couit of the Subdivisional MaWs 
trate of Melur had no jurisdiction to tty 
the charge in that (l) the ordinary 
Uurts of the country have no jurisdic. 
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tion, (2) there was no previous consent 
of the District Magistrate as required by 
the Act. After hearing the Advocate- 
Oeneral in reply we haJ no doubt that 
tlie petition must be dismissed, but 
thought it advisable to give our reasons 
in a written judgment in view of the im¬ 
portance of the questions raised. 

The first argument is based on the 
jieculiar arrangement of the Act. Under 
S. 1, sub-S. (3), it is provided that Ss. 1 
and 2 shall come into operation at once, 
and that as for the rest of the Act it 
shall only come into operation in any 
province on notification by the Governor. 
General in Council in the Gazette of 
India. S. 2 empowers the Governor- 
(lenoral in Council to make rules for 
various general purposes and in particu¬ 
lar for certain specified purposes, one of 
which is to prevent any attempt to dis¬ 
suade persons from entering into the 
military or police services of His Ma¬ 
jesty (Cl. h). Snb.S. 2 of the same sec¬ 
tion says that rules made under this sec- 
tion may provide that any contravention 
thereof should bo punished with im¬ 
prisonment up to a term of seven years or 
with fine. etc. Sub-S. 3 provides that 
all rules made under this section shall be 
published in the Gazette of India and 
shall thereupon have effect as if enacted 
in this Act. The whole of these rules 
were admittedly published in the Gazette 
of India. It is argued before us that the 
words “enacted in this Act" must be 
read to mean that the rules became an 
additional section to the Act and that as 
only Ss. 1 and 2 came into operation at 
once, the rules, being treated as the rest 
of the Act, can only come into operation 
after notification as provided in S. 1, 
sub-S. (3). This argument will, of course, 
reduce the Act to an absurdity. The 
scheme of the Act is to provide for the 
creation of rules and offences to apply at 
once to the whole of India and also to 
create in certain] special conditions tri¬ 
bunals for the purpose of ousting the 
jurisdiction of the ordinary criminal 
Courts in any province or part thereof 
to which the Governor-General by noti¬ 
fication has made the remaining provi¬ 
sions of the Act applicable. To give 
effect to the contention would be to 
render the whole Act nugatory in spite 
of S. 1, sub-S. (3), which provides that 
Ss, 1 and 2 shall come into operation at 
once. It is of course our duty to con- 
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strue an aob in suoh a manner as to give 
effect to its provisions if it is possible to 
do 80 , and this can be done by reading 
the rales as part of the section under 
which they are framed, and not as part 
of the rest of the Act. It is quite clear 
that where S. 1, sub-S. (3), was speaking 
of the rest of the Act coming into opera¬ 
tion, it was referring to the subsequent 
sections, and not to the rules which are 
to be framed under S. 2 and to have 
lelTect as if enacted in this Act. 

An argument was addressed on the 
construction of S. 22, General Clauses 
Act (10 of 1897), which provides that 
where by any Act, which is not to come 
into force immediately on the passing 
thereof a power is conferred to make 
rules, such rules shall not take effect 
till the commencement of the Act: and 
it was sought to introduce into the sec¬ 
tion words which would make it read, 

whore by any Act a part of which is not to 
corao into force immediately on the passing 
thereof, a power is conferred to make any rules, 
etc., such rules shall not take effect until the 
whole of the Act shall come into force.” 

It is not permissible to make any such 
addition to the section which would have 
the effect of negativing the purpose .of 
the section, which is simply to provide 
power to make the rules although the 
Act has not come into force, but to re- 
serve their application. In addition to 
this there is direct authority of the 
House of Lords against the contention. 
It is to be found in the case of Chartered 
jnstitute of Patent Agents v. Lockwood 
|(1). In that case Lord Herschell clearly 
laid down that, where the section gives 
power to make rules, the rules are to bo 

read as part of the section, bis language 
being (para 358): 

Every rule which is iutra vires at all events 
• • . is to be read Into the section, and 

nave ]U3t the same effect as if it had been con- 
liinedin tho Act itself." 

For these reasons we are satisfied that 
the rules came into force directly they 
were published in the Gazette and there¬ 
fore, that the offence is created. 

’Ihearguraenb that such offence can 
|Oa y be tried by a Special Tribunal fails 
ontirely unless it is shown that sub-Ss. 
to 11 have been applied to the Madras 
residency. At it has been concede! 
that they have not been so applied, and 
e whole of the first argument has beerr 
On that a ssumption, there is no 
(1) [18941 A. 0.847. 


foundation for tliis contention. ''Vo 
prefer theroforo to loavo tlio considera- 
, tiou of tho olToct of :> and I of tlie 
Act until such a time tlio.-e Koctions 
are so applied, or to tho Cinirlsof the 
Provinces whore they nvo in furco. S. !, 
Cl.(a), CriminalP.C.,defines ‘ollencn" as 

any act or omission made punishable liy 

any law for the time being in forco 

and S. 29 provides that any offence under 

any other law (whicli moans any law 

other than the Indian Pena! Code) sliall, 

when no Court is mentioned in this 

behalf in such law, he tried by the Iligli 

Court or bv anv Court constituted under: 
% 

this Code by wliicli such offence is sliown 
in Cl. 8 Sch. 2, to be triable, 8s. 3 to 11 
of the Special .-Vet not being in 
force in this Presidency, there is no: 
Court mentioned in this behalf. The 
Second Schelule provides nndior the 
heading “Offences against otliev laws" 
for the trial of an olVeiico puni'^hahlc as 
this is by a Court of Session, Presidency 
Magistrate or Magistrate of fhe First 
Class. There can therefore be no doubt 
that the trying Court had jurisdiction if 
the case was put before it in a proper- 
manner. 

The point is taken however that there 
was no previous consent by a District 
Magistrate as required by 1\. 3il. It 
was somewhat faintly argued that as 
neither the Defence of India Act nor the 
ficneral Clauses Act define tho words 
'District .Magistrate," there was nothing 
to show wliut was meant by those words. 
Wo are clear however tliat wlmre tlie 
procedure for tho trial of an offence is 
that under the Criminal Procedure Code, 
we must look to the provisions of that 
Code for the meaning of the words used. 
District Magistrates were created by the 
Codes of Criminal Procedure, and S. 10 
of the Code provides that in every dis¬ 
trict outside the Presidency town the 
Local Government shill appoint a Magis¬ 
trate of the First Class who shall be 
called the District Magistrate. The point 
realty pressed on us was that Mr.' Reilly 
who gave the consent was not the actual 
District Magistrate. It appears how¬ 
ever from the Gazette of the Govern, 
ment of Madras of 2oth April 191G that 
he was appointed to act as District 
Magistrate from 1st June 191G. Then 
S. 17, 01. (l), General Clauses Act, pro- 
vides that in any Act it shall be suffi- 
cient for the purpose of indicating the 
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ap[iiic;ition of the law fco evQiy person 
for the time hsing executing the func. 
tion? of an oilice to mention the orhcial 
tiilo of the olHcer at present executing 
the functions. The result of this provi- 
,sion is that the worOs of R. 20 of the 
Defence of Inlia Act must bo reaO as if 
they contained after tiie words "District 
Magistrate" the wonis "Acting District 
iMigistrate or Magistrate executing the 
functions of a District Magistrate." 
There can i'S no doul'fc therefore that 
Mr. Reiliv was competent as Acting Dis¬ 
trict Migistrato to give the consent, and 
this [Mint therefore fails, [u the result 
the pehition is dismissed. 

s.x. i;k. Pctilinu (h.wu$'>e(L 

A I. R 1919 Madras 26 

PlIII.Lir.S AND KrMAlJASWAMI 

Sastui, JJ. 

l><i'rih of —Rlainbiff—Appel- 

laut. 

V. 

Mcera.sa Marakkauiir a.n\ De¬ 

fendants—Respondents. 

Second Appeals Nos. 571 to 579 and 773 
to 77(1 of 191(1, and 1G9 and 170 of 1917, 
Decided oa lObh September 1918, against 
decrees of Dist. .fudge . Hamnal, inAppl. 
Suits Nos. 173 to ITS. ISO to 1S2. .355 

to 3-)S, 2S3 and 2oi of 1915 respectively. 

fa) Madras Estates Land Act (1903), S. 13(3) 

Temporary wells by which crops are grown 
are improvements—Improvement can be tem¬ 
porary. 

Temporary wells by which crops are grown are 
improvements within the moaning ofS. 13 (3) 
and a charge for vanpayir is legally leviable in 
respect thereof. The expression ‘’improvoment" 
in the section is not restricted to permanent, 
improvements but also includes temporary impro¬ 
vements which materially enhance the'value of 
the holding for the period during which they .are 
in existence, [P2SC1] 

(b) Landlord and Tenant—Rent—Custom not 
to charge for dry waste lands unless left waste 
by wilful default—Landlord should prove 
default. 

Where a custom exists in a holding whereby 
waste dry lands are not ch irgeable unless loft 
waste by wilful default, the ouus is on the land¬ 
lord to prove the default ou wliich ho rolfes to 
make the waste land chargeable. (P 2G C 21 

Judgment. Tho series of decisions in 
the District Court and High Court relied 
on by the District Judge do not altoge¬ 
ther establish a custom that waste is not 
chargeable even if itbe due to the raiyats’ 

wilful neglect: vide^rMnacftaZfamC/ie^mr 

A^. Man qalam{\) and Udaml v. Aruna 

11) (lOloj lu .ajail. 610=35 I. 0. 329. “ 
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c/ja'a Chettiar (2);and 2?umasawi Servai 
fjarun v. AthivaraliaChariar (3)recently 
decided. The custom upheld in those 
cases was that waste dry lands were not 
chargeable unless left waste by wilful 
neglect. The District Judge is therefore 
directed to reconsider his finding and de¬ 
cide whether the custom found by him is 
supported by the evidence or whether the 
custom is as found in the cases referred 
to above. In tbe latter case, he must 
further decide wliebher plaintiff has pro¬ 
ve! that any of the waste in these suits 
was due to defendants' wilful neglect. 
The finding should he submitted within 
six weeks from this date and ten days 
will be allowed for filing objections. 

Finding.—I have been directed to 

submit a fiudiag on the following issue; 

“ W'betber the custom found by the District 
Judge i'j supported by tbe evidence or whether 
the cus’.om is as fouud iu the cases referred to 
above, aud in the Utter cjso. whether plaintiff 
has proved that any of the waste in these suits 
was due to theidefeiidauts' neglect.'* 

My predecessor observe 1 that 
‘ the evidence in the case is that certain portions 
of holdings were left uncultivat'd in suit Faslis, 
that this was not duo to default ou tho part of 
the raiyats, that rent has never bien charged on 
wa«to but that the question has been raised and 
cantestod, but uot settled, between tho landlord 
and raija'.s since Fasli l-US." 

Ho also relied on certain decisions in 
support of the view that rent was nob 
chargeable on waste. As regards the 
decisions relied on by my predecesssor, 

their Lordships observe that they 

" do not altogether establish a custom that waste 
is not chargeable even if it be due to tbe raiyats’ 
wilful neglect " 

and that thecustona uphold in the'report- 
od cases was: 

“ that 'waste dry lauds were uot chargeable un¬ 
less left waste by wilful ueglect.” 

Now to come to the oral evidence on 
record, I find that the only matter that 
has been satisfactorily proved is that no 
charge used to be made for waste till 
Fasli 1317 and that from Fasli 1318 the 
matter has been under litigation. The 
witnesses examined on both sides swear 
generally that it is nob customary to 
charge for waste. But the question does 
nob appear to have been put to tbero 
specifically whether the custom they re- 
ferrel to is an absolute custom, irrespso- 
tive of default on* tbe part of the raiyats. 
I am not therefore prepared to find upon 
the strength of tliese loose statemeots 

(2) U9151 27 rc7872; 

(3) U9181 44 I. 0. C63. 
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that poh an absolute custom has been 
established. The mere omission or failure 
to collect rent for waste lands until Fasli 
1317 is not sufficient to establish a cus¬ 
tom that such lands could never be charged 
even if they were left waste througli the 
wilful neglect of the tenants. 1 may also 
add that such a custom, even if estab¬ 
lished by the evidence, must be rejec¬ 
ted as unreasonable. The following 
observations of Sadasiva Aiyar, J., in 
Iiafnasami Servariaanni v. Athivaraha 
Chariar (3) appear to me to be pertinent: 

Ido not thick that a custom to let Innds lio 
waste (without regard to reasouablo area and 
without regard to good or bad seasons and exis- 
oj absence of facilities for irrigatioo) foe 
indefinite periods at the tenants' sweet will and 

leodosn from liabilitN to 
payment of any rant is a reasonable custom 
be recognised by Court;;/fjHmimi 
iyervatgarati v. Athvaraha Ch'iriar (.3); 

I find on the first part of the issue that 
the evidence is not sufficient to estab- 
IS 1 an absolute custom which ai*pear 3 to 

found by my predecessor. I 
nod that the custom U as found in ths 
ca^s referred to in the order of remand. 

e next^ question I am to consider is 
whether plaintiff has proved that any of 
the waste _ m these suits was due to the 
defendants wilful neglect. No question 
appears to have been put about this 

raa terduring the examination ofP.W. 1 . 

i . W A swears that land No. 170 is cul- 
tivable though sandy, that laud No. 317 
18 quite fit for cultivation, tint land No. 
Iloo is cultivable land, that land No. 16.3 
•may be cultivated once in 3 or 4 years 
and with trouble taken by the raivat and 
that If there IB heavy rain land No. 392 

Xiuf 0 *? horse-gram, that 

about 2 kuhs of land No. 330 are culti- 

Ju. I 0 ° the rest of 

anas horse-gram may be grown when 
there 18 heavy rain. He states further 
that li or 2 kulis of lanti No. 571 is 
1 ^ “"d that tiie ro- 

Sh' 't oultivabie, that 

eot saiine hut 
for cuitivation. In fact the 
° P-W. 2 shows tliat the iands 
c are said to be uncultivable could 

cultivated. 

1“'38No 8.C02, 681,007, 424 
laiifilw"^ cultivated, that 

330 were 

being sandy and high level and that 
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lands No. 135.!, 13;){an(l l.'lO.'iaie kollais 
in village-site. Ilo admits in ro-exaini. 
nation that all the waste lands may be¬ 
come cultivablo when there is liinoly 
rain, though ho a-lds (hat thm *0 was no 
sufficient rain in tlio suit fasli.s. D, W. 2 
swears that except Kl kiinikkams in 
land No. 317 the rest is cultivalite and 
that () kurukkains out of the said 10 
kurukkams form a watcrcoii rso. 1). W. 3 
swears tliat some of the lands wore cul¬ 
tivated in the suit faslis and tint otlmr 
lands were left waste. But lie admits 
that they could also be cultivated if there 
was sufficient rain. I have no doubt 
upoli the oral evidence of th.o witnesses 
examined in the case that the lauds are 
capable of cultivation provided there is 
sufficient rain. The next (piestion for 
consideration is whether during tlie suit 
faslis tliere was or was not suflicieni, 
rain for the cultivation of tlie land-; in 
dispute. There is nothing in the evidence 
of plaintiff's witnesses about this matter, 
but the witnesses examined for the de¬ 
fendants swear that tliere was not suffi¬ 
cient rain. But they are all interested 
witnesses and I am not prepared to act 
upon their evidence. The decision tin ns 
therefore on the question as to whether 
the burden of proof lies on the plaintiff 
or on thedefendants. In the case referred 
to above, Sadasiva Aiyar, J., observes 

that it would lie on the raiyats to prove 
that the lands were left waste not through 
any default on their part. If that view 
‘‘bould be upheld, my finding will liethat 
the raiyats have not proved to my sati';. 
faction that they ha<l not sullicient facili- 
ties for cultivating the lands in question 
during the suit faslis. I however 
that the issue as remitted Iq the order of 
remand directs mo to find whether plain¬ 
tiff has proved that any of the waste in 
these suits was due to defendantc- ^ 
neglect. If their Lordshim inf 

throw the burden on the plaintiff 
find that he has not I. i. 
neglect on the part of the f Tf!”' 

the return of the finding fh ^ 
referred the Court d ^ 

in'* A/Ourt Uejivej-Qf] jj^o follow. 


Judgment. We accept the finding 
that the custom is that waste dry lands 
are not chargeable unless left waste by 
wilfnl default. This was the custom re¬ 
ferred to in the order of remand and 
wo cannot go behind that order now. 
On this finding we think that the burden 
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of proving wilful default is on the land¬ 
lord. Tiio iuiding is that no charge has 
ever been made for waste dry lands, and 
under tlie law as varied by the custom 
the contract between the parties is that 
waste lands are not to be charged unless 
left waste by the wilful default of tlie 
tenant. In this view it is undoubtedly 
incumbent on the landlord to prove the 
default on which he relies to make the 
waste land chargeable. The District Judge 
finds tliat he has not discharged this 
burden and wo accept this finding. As 
regards the cliargo for vanpayir, the 
Judge linds in Second Api'eal No. IGO of 
1917 that the temporary wells, by aid of 
which the crops were grown, are improve¬ 
ments within the meaning of S. 13 (3). 
i'istat’cs l.and .\ct. ^^e accept this 

finding and would apply it also in the 
other cases in which no such finding is 
given, for we can see no reason to restrict 
tiie meaning of improvement to a per¬ 
manent improvement, for temporary iin- 
|provoments can materially enhance the 
value of the holding for the period dur¬ 
ing which bliey are in existence. 

On another ground plaintifl’s claim to 
cropwar rents must he disallowed. The 
tenants admitted onlyaratoof fanams 
per kurukkam, and the District Judge 
finds that plaintiff has failed to prove 
any other rates to bo payable. The so- 
cond appeals are accordingly dismissed 
with costs. 

s.N., H.K. Appeals dismissed. 

A. 1 R. 1919 Madras 28 

Bakewell and Phillips, JJ. 

hnbichi Beevi Clwirt—Defendant—Ap¬ 
pellant. 

V. 

Eranhippuratha Raman Xair and 
others —Plaintiff and Defendants—Res¬ 
pondents. 

Second Appeal No. 1034 of 1918, De¬ 
cided on. 6bh March 1919, against decree 
of Temporary Sub-Judge. Palghat, in 
Appeal Suit No. 333 of 1917. 

Malabar Law—Tavazi —Woman can have 
Iwo exclusive branches of tavazis formed of 
children by two husbands. 

The tavazhi of a woman may consist of two 
bianohes, one branch made up of children by one 
husband and the other branch of children by 
another husband, and each branch might own 
separate properties acquired from their respective 
fathers. In other words a separate branch of a 
tavazhi cau be established consisting of a woman 
and her children by one husband to the exclusion 
of the children by another husband. LP 29 C 1] 


L ma V. Raman Nath 

C. V. Anunthalcrishna iii/arand K. P. 
Ritmakrishnti Aiyar—ior Appellants. 

K. P. M. Menou—iov Respondents. 

Judgment.“Plaintiff sues as Kama- 
van of Eranhipurath Tarwad to recover 
the plaint properties from defendants. 
The plaint property was acquired in 
tlie names of Ooli Amma and Keln Nair,. 
who is her eldest son by her second hus- 
band. Ooli ;\rama married twice and had 
some children by her first husband Rarap- 
pan Nair, who divorced her. She after¬ 
wards married Raman Nair, by whom 
she bad a son Kelu Nair and other child- 
ren. 

The real question for decision is whe-- 
ther tho plaint property belonged to Ooli 
Amma and all her children by both the 
luisbands, or whether it belonged to her 
and her children by the second husband 
alone. Tho main contention for the res¬ 
pondents is that there could be no sepa¬ 
rate tavazhi consisting of the children 
by one husband alone. The facts as found 
arc as follows: The plaint property was 
acquired in the names of Ooli Amma and 
Kelu Nair, the son of Raman Nair. The 
learned Subordinate Judge does not be¬ 
lieve plaintifi’s evidence that the pro¬ 
perty was given to Ooli Amma by her 
first luisband lUrappan Nair, and he also 
finds that it is not proved that it was 
given to her children by her second hus¬ 
band Raman Nair. It is however admitted 
that Raman Nair did give certain pro¬ 
perties to his wife and his children by 
her as is evidenced by Exs. 16 and 17, 
but the plaint property is not included 
in those documents We therefore see 
that Ooli Amma had some properties 
which she got from her husband Raman 
Nair for herself and his children, as 
does not appear that she had any other 
friends. The presumption would be that 
any additional property which she ob¬ 
tained was acquired out of the proceeds 
of the property she so held. The Sub¬ 
ordinate Judge merely says that Rarap- 
pan Nair might have given something to 
Ooli Amma. This cannot be treated as 
a finding, but on the finding that the 
plaint property is not proved to have 
been given by Rarappan Nair, we are 
thrown back on the presumption that the 
prpperty was acquired with the funds 
already in Ooli Amina’s lands. 

There remains the real question fo>^ 
consideration, and that is whetbof e 
separate branch of a tavazhi can be esta- 
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blished consisbiuj? of a woman an-l her 
children by one husband to tho exclusion 
Xii the children by another husband. 
Where property is given to his family 
by a father, it is 'held with all tho inci- 
dents of Tarwad tenure, Kunhacha Uinma 
V. Kuiti Mammi Hajee (l). and this 
view is based on the presumed intention 
of the father to benefit his own children. 
If therefore the second husband gives 
property to his wife and his own child, 
ran, it is difficult to presume that he in. 
tended also to benefit the children by 
the former husband or even children by 
a subsequent husband, in tho absence of 
any expression of such intention. No 
doubt the word tavazhi” may be as sug- 
gested by Sankarap Nair, J.. derived 
from tayor (mother) and vazhi (way), 
and would naturallj' include all the des¬ 
cendants of that vvoman. But even though 
that is the real meaning of tavazhi, it 
lias been held that branches of a Tarwad 
consisting of persons who liave acquired 
separate property from their father are 


constituted as tavazhi by virtue of the 
possession of that property. If tlierelore 
the property was intended for that man’s 
children alone, there is no reason for 
adding to the branch which is to enjoy 
that property the children by another 
husband. 

The very fact that these tava- 
zhisare very frequently callol putlira- 
vakkasam tavazhis leads to the inference 
that they are not merely descendants of 
one female but also branches of the fa¬ 
mily which are benefited by a gift from 
their father and are thereby constituted 
as tavazhis. In this view there is no 
real diefiouUy in supposing that the tava- 
zhi of a woman could consist of two 
branches, one branch made up of child- 
|ren by one husband and the other of 
children by another husband, and each 
branch might own separate properties 
obtained from their respective fathers, 
inis has been recognized by Sadasiva 

Dn' Kannan v. Kunhi 

tokker (2) and apparently is the view 

taken m Travanoore. No doubt Sankaran 

j., in the same case at (p. 324 nf 39 

‘‘hat children born by 

another husband, would benefit in the 

gift made by the first husband, and he 
proceeds on the assumption that a tava- 
^must consist of a w oman and all her 
W U8921 1C Mad. 301 (P.B ) 

W U9161 sa M»a. 8i7:=36 l'c. 765 (F.B.). 


children by wliomsoovor !>o;otton. Siitii- 
vasa .\yongar. J., aUo nssnnios that a 
tavazhi must cimsist of a wotii in :ui<l all 
her cliil'lrcn i)y tho vai imis lui-liaivls, I'Ut. 
he goes on to say that 

is certainly dillicult to prranno wn ini'Oitioii 
ia tho first husband to Krant (lie proi^’riv t i lii< 
wife's cliildrou bv anotluo’ Inixlruid. .s 

are likely to occur very r.iroly." 

Neither of those loarnoil .ludgo^ Im-^ 
considered the possibility of branches 
within tho tavazhi and as pointed «nit 
by Sadasiva .Aiyar, T., when there are 
branches within a Tarwad there is really 
no reason why there could not bo similar 
branches within the tavazhi. If the 
possibility of that is con.eded, then un 
doubtedly OoH Amina and her children 
by Raman Nair would coustitubo a sepa¬ 
rate branch and we think that that was 
the effect of the gifts in their favour by 
Raman Nair. If that is so plaintiiT as 
the Karnavan of the main Tarwad would 
have no interest in these properties, 
although he is a descendant of Ooli Amina 
by Rarappan Nair, and would have no 
right to interfere with the alienation of 
the property by members of the branch 
consisting of the children of Raman Nair. 

Apart fromthis point there is theques- 
tion of adverse possession. The plaint 
property has been dealt with over since 
1875 by the sons of Raman Nair, although 
at the time those dealings took place 
there were members of the Tarwad senior 
to them. In fact at one period Kanaran 
Nair, son of OoH Amnia hy Rarappan 
Nair, was Karnavan of Iho Tarwad when 
the property was dealt witli by the 
children of the other husband, and also 
later on Benares Govindan Nair was the 
Karnavan and his claim in respect of 
other properties of the subtavazhi was 
disallowed in a suit brought by him. No 
doubt the learned Subordinate Judge has 
found that there was no adverse posses, 
sion by this tavazhi. But for coming to 
this conclusion he has relied upon a pro¬ 
position for which there is apparently 
no support on the record, for he says that 
it is not uncommon in Malabar to take ' 
demises in the names of junior members 
of the Tarwad.” This may be correct but 
it is not in evidence in this case, and 
when it is remembered that the demise 
was taken in the name of a man who 
was not only a junior member of the 
main Tarwad but might be also the 
Karnavan of a branch, the case bears a 
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somewhat flifferent appearance. The de- 
laying; of this property by this tavazhi 
was to the knowledge of the plaintiff’s 
prolecessors and apparently of plaintiff 
himself, and conseiiuently of the fact 
that it has been so dealt with for the 
first -10 years would constitute adverse 
possession against the Tarwad of which 
plaintiff isnowthoKarnavan. The api)Oil 
must accordingly bo allowed and the 
suit dismissed with defendant 3’s costs 
throughout. 

s n./h.K- Appedl allowed. 


AIR. 1919 Madras 30(1) 
Krishkan, J. 

Tihimanafjoiod — Petitioner. 

V. 

Etiwaragowd and others — Opposite 
Party. 

Civil Revn. Petn. No. 430 of 1917, 
Decided on 22nd January I9l8. from 
order of Temporary Sub-Judge, Rellary, 
in Civil Misc. Petn. No. 21S of 191G. 

Administralion—Suit for—Court esn make 
defendant plaintiff— It is not necessary as 
condition precedent to apply 0. 1, R. 10 to 
find expressly that there was bona fide mis¬ 
take in array of parties—Civil P. C, (1908) 
O, 1,R. 10. ’ 

In an f.dmini'tration suit the Court has juris¬ 
diction to m.rka a defendant a plaintiR to enable 
him to have the estate administered himself. 

It is not necessary that as a condition prece¬ 
dent to the applicability of 0. 1, R. 10. the 
Court should expressly find that there was a bona 
fide mistake in the array of parties. [P 30 C 2] 

11. Bala Krishna Row—ior Petitioner. 

T. li. Ve7ikatrama Sastri—( qtO pposite 

Party. 

Judgment.— This suit is in the na¬ 
ture of an adneinistration suit and asks 
for accounts to betaken of the deceased’s 
estate and to administer it in accordance 
with his will. In the administration 
properties will no doubt be partitioned 
and given to various persons entitled. 
Defendant 5 is one of those persons so 
entitled and though he was originally 
arranged as a defendant, I see no objec 
tion to his being made a plaintiff to claim 
his share. It is argued that as the ori«i 
nal plaintiff had no right to institute the 
suit, this suit would have been dismissed 
and that the Court has no jurisdiction to 
add a new plaintiff as it has done. The 
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question whether the original plaintiff 
has a right or not, has nob been found 
yet. It is a matter of controversy bet¬ 
ween the parties. But even if we as¬ 
sume for argument that he would ulti¬ 
mately he found to have no interest, that 
is no bar to adding a new plaintiff. [Vide 
Krishna Bd v. Collector and Govern¬ 
ment Agent,Taujore (l).] It was next 
argued that no hona fide mistake is found 
by the trial Judge to apply 0. 1, R. 10, 
Civil P. C. This being however an ad¬ 
ministration suit, as I have already 
out, I do not think it is neeessary to find 
it expressly. Defendant o is entitled to 
have the estate administered himself. 

There is no ground for interference 
under S. 115, Civil P. C, The' petition 
is dismissed with costs. 

_S.n./r K. Petition dismissed. 

(1) [lUOTj 30 yiiHiio. 


A. I.R. 1919 Madras 30 (2) 

Wallis, C. J. and Kumaraswami 

Sastri, j. 

V. Rumamnrthi Ayyar another^ 
Defendants—Appellants. 

V. 

Parasuram Mangayacharyulu and 
of/icr.-i—Plaintiffs—Respondents. 

Second Appeal No. 1839 of 1917, De¬ 
cided on Ifith December 1913, against 
decree of Addl. Temporary Sub-Judge, 
Guntur, in Appeal Suit No 43 of 1916. 

Criminal P. C. (1898), Ss. 65 and 190- 
Complaink under S. 448, Penal Code—No 
order on occurrence report—Arrest of ac¬ 
cused is legal — Magistrate is not liable in 
damages—Tort. Liability. 

A Sub-Magistrate, actiog under Ss. 65 and 190 
ill respect of a complaint under S. 448,1. P. 0., 
wont to a temple, ivhore the accused were in 
biding and arrested them, although be had 
passed no final order on the occurcenoe report 
which he had received the day previous: 

Held, that, independently of the occurrence 
report, the Magistrate's action was justified and 
he was not liable in an action for damages. 

[P 31 0 11 

V. Ramesam and Kunj itapatam 

Ayyar~lot Appellants. 

C. Rama Rao for P. Narayana- 
moorthy —for Respondents. 

Judgment.—The pleadings clearly 
state that the defendant 2, the Sub- 
Magistrate, was acting under S. 190 aoJ 
65, Criminal P. C,, in respect of a com¬ 
plaint under S. 448,1. P. 0., when he 
'Vent to the temple and found the plain¬ 
tiffs barricading themselves inside.and re- 
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{nsing to open the door, and then arres¬ 
ted them, releasing thorn immediately 
after on their recognizance to appear to 
answer a charge under S. 448,1. P. C. 
[-lisaots and those of defendant!, the 
Inspector of Police, were perfectly legal. 
The Subordinate Judge has misread the 
evidence of the Sub-Magistrate, who does 
not say that he had disposed of the 
joccurrence report which reached him on 
'the previous day. As he has passed no 
'6nal order on the report, it was open to 
him to take action upon it next day, and 
further under S. 190 (l) (c) the facts 
which he saw at the temple were suffi¬ 
cient to justify him in taking action in¬ 
dependently of the occurrence report. 
We set aside the decree of the Subordi¬ 
nate Judge and restore that of the Dis¬ 
trict Munsif with costs here and in Uie 
lower appellate Court. 
s.n./r.k. Appeal allowed. 

A. I. R. 1919 Madras 31 (1) 
Ayling and Seshagiri Aivar, JJ. 
Smkaralinga Mudaliar and others-' 
Plaintiffs—Respondents. 

V. 

Kuthalinga Mudaliar and others — 
Plaintiffs—Appellants. 

Civil Appeal No. 35 of 1917, Decided 
on 30th January 1918, against decision of 
Sub-Judge, Tinnevelly, in 0. S. No 35 of 
1914. 

UmitaHon Act (9 of 1908), Arts. 131 and 
142—Suit for possession of temple—Art. 142 
and not Art. 131 applies 
Tho period of limitation applicable to a suit for 
possessioQ of a temple, the value of the temple 
itself being included in the plaint valuation of 
the suit, Is contained in Art. 142 aud not Art 131. 
4 Cal. 693, Dist. [V 31 C 21 

K.R. Gurusami Aiyar and A. Siihbaram 
Aiyar—ioT Appellants 
M. D. Devadoss —for Respondents. 
Judgment. —We agree with the lower 
Court that the suit is barred by limita¬ 
tion, although in our opinion the appro¬ 
priate Article is Art. 142, and nob 
Art. 131 Lim. Act. The suit is in effect 
for possession of the temple and the 
value of the temple itself is specifically 
included in the plaint valuation of the 
fluib. Theindgmentin EshanChunder Roy 
V. Monmohini Daasi (l), which is relied 
on by appellants' vakil, proceeds on the 
basis that no interest in immovable pro¬ 
perty was involved and Ramanathan 
CheUji_^y Jljtruoappa Chetty (2). Qnana. 

(17118791 4 Car. G93. -- 

j9) 11904] 27 Mad. 192. 


samhauda Ptniduni Sinnindhi v. Ve/ii 
Pandiiriim (3) and Cluir.ip.ilUid,, .Si,h 
dalinga Swamulu v. Soii.lnr p,iina. 
chandrn Clhirlii ( l) all support the view 
that Art. 112 is tlio propei article to 
ply in the present case. 

But this makes the case of plaiuliiTs 
worse for under Art. M2 t !io buKK-n of 
proof must rest on plaintilTs, an 1 on tho 
meagre evidence on record wo have no 
hesitation whatever in holding that they 
have not discharged it. The appeal is di^. 
missed with costs as also tlie momc- 
randum of objection. 

S.N./r .K. Appeal ilismuseiL 

(3) [19001 23 Mid. 27l=i7 77X70-3=17^ 
671 (P. C.). 

(1) [1910] 35 1. C. 040. 

A. I. R. 1919 Madras 31 (2) 

Oldfield and Sada.siva Aiyar, TT, 
Rttjesu'oru Mulhniamal/iifjn Seth a- 
Petitioner—Appollanl. 

V. 

Mithiiliiuja Raju and unotlio —Defen¬ 
dants—Respondents. 

Letters Patent Appeal No. 73 of 1017, 
D3cided on 15th January 1918, against 
judgment of Seshagiri Aiyar, J., in Cri¬ 
minal Revision Petition No. 413 of 1016. 

(a) Madras Local Boards Act fS of 1884), 
S. 73—Cess—Liability of tenant lo pay is 
only to landlord for portion actually paid. 

A landlord is primarily liable to Goveiumont 
under S. 73 and a tenant is liable only to the 
l.mdlord in rc^p'ct of the portion of cess which 
the latter has actunli v paid and contingently on 
his having made the payment: 211. C. 22 , 
Foil. j. c ij 

(b) Limitation Act (9 of I908I, Arts. 61 
and 120—Suit by landlord to recover cess 
paid by him from tenant—Arts, 120 and not 
61 applies. 

A suit by a landlor l to vocovec from the tenant 
the cess actually paid by him must be instituted 
within tho period prescribed by Act. 120, aud not 
by Art 61. (^P 32 Q 1] 

L. A. Goviniaraghava Aiyar—lot Ap- 
pellant. 

Judgment. The sum at stake in this 
Letters Patent Appeal is small and pre¬ 
sumably for that reason the appeal has 
not been opposed. Looking at the terms 
of the Local Boards Act, we regret that 
we are unable to agree with tho material 
portion of the learned Judge’s judgment, 
that in which he holds the tenant liable 
to Government. Tho contrary view that 
only the landholder is liable to Govern¬ 
ment was taken by Tyabji, J., in Pucha- 
hayala Jagannaikulu v. Manager of 
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(l) aud is, we think, 
entailel by the language ot S. 73. Local 
Boarl«; Act, the only liability of the ten¬ 
ant being that imposed by the proviso 
^thereto, lie is liable only to the land¬ 
lord in respect of the portion of the cess 
kvhich the latter has actually paid and 
Icontingontly on his having made tliepay- 
'ment. Taking this view, we cannot 
japply Art. 6l, Sch. 1, Lim. Act, since 
it applies to cases of money paid by the 
plaintilT on behalf of the defendants, and 
iplaintilT's payment was not of that des- 
icription. No other contention being sug¬ 
gested. the Article applicable is No. 1'20. 
The decision of the learned Judge must 
therefore he set aside and that of tlm 
lower Court must be modified by addi¬ 
tion of Hs. 5-6-0 to the decree amount. 
Us. 3-15-1. Defendants will pay half 
plaintiffs costs in this Court. 

S N./r.K. Decree modified. 

"(If fi'9\Cl'39Tlad72(^a=27T7 C~l2-2. 


A. I. R. 1919 Madras 32 (1) 

Phillii'S, J. 


Ponniisami and oi/jrr? — Plaintiffs— 
Petitioners. 

V. 

Pafanalhan and aiifdhci —Defendants 
Opposite Parties. 

Civil Uevn. Petn. No. 153 of 1918, 
Decided on 7th March 1019. against de- 
cree of Court of Dist. Munsif, Melur, in 
jSm. 0. C. Suit No. 1169 of 1917. 

Contract Act (9 of 1872). S. 23--Agree- 
ment to serve in lieu of intereil of debt is 

not illegal. 

A stipulatiou in a bond wbeteby tha debtor 
contracts to work for a specified term in lieu of 
payment of interest is not opposed to public 
policy and is enforceable. There is little dif¬ 
ference between such contract and one of ap¬ 
prenticeship. IP 32 C 2l 

K. V. Krishmisioamy Aiyar—iov Peti¬ 


tioners. 

Judgment.—This case is by no means 
identical with Rum Sarup v. Bhngat 
Bansi M^ndar (l), in which the debtor 
bound himself to serve until the debt was 
repaid and in default to pay exorbitant in 
terest. Here the debtor only undertakes to 
work for five yeare, and this undertaking 
U accepted by the creditor in lieu of in¬ 
terest. There is nothing to prevent the 
debtor leaving service at the end of five 
years, and if he commits default he has 

(1) il915] 42 Cal. 742=30 I.“C. 955. 


to repay the advancs with 25 per cent 
interest. This can by no means be called 
a contract of slavery, for the work done 
by the debtor is to be paid for at the 
ordinary rates and the agreement to con¬ 
tinue in service is treated by the em¬ 
ployer as consideration equivalent to 
interest. Respondents are not unfortu¬ 
nately represented in this Court, but 
there seems to me very little difference 
between such a contract and one of ap¬ 
prenticeship or indenture and therefore 
it cannot be treated as opposed to public' 
policy. It appears that respondents com-i 
pleted their contract so far as the labour 
was concerned and plaintiff can only 
claim his principal amount subject to 
limitation or any subsequent contract. 
The decree is set aside and the suit re¬ 
manded for disposal in the light of the 
above remarks. Costs will abide the 
result. 

S. N./ll.K. Petition allowed. 

A. I. R. 1919 Madras 32 (2) 

Abdur Rahim and Spenckr. T-T. 

Gangamirthom Pillai — Defendant 
Appellant. 

V. 

JtiijiimanikhUhammat and otker.i — 
riaintiffs and Defendants—Respondents. 

Civil Appeal No. 84 of 1918, Decided 
on m\\ February 1919, from decree of 
SubJudge, Tricbinopoly, in Original 
Suit No. 41 of 1916. 

Hindu Law— Widow—Compromise by—If 
in interest of estate is binding— Reversioner 
can challenge it on ground of absence of 
care and negligence in effecting compromise. 

Where tbero is a litigation pending in the sub¬ 
ject-matter of which a Hindu widow is inte¬ 
rested, she has a discretion as to how to conduct 
that litigation and to come to an arcangomcat. 
with her opponent, if she believes that it would 
be in the interests of the estate. Bub a rever¬ 
sioner is on titled to show that the comprornise 
was not arrived at with due cate and caution 
and was such as really showed negligence on the 
part of the widow, and if he succeeds in showing 
that, the compromise ^YiU not be binding upon 
him. LP 34 0 1] 

T. V. Muthiikri.shna Aiijar — for Ap¬ 
pellant. 

T. R. Rumachundra Aiyar, K> S. 
Ganesa Aiyar Q.a^ Sundaru Roto for 
Respondents. 

Abdur Rahim, J. —The first question 
raised in the appeal relates to the effect 
of a compromise in a previous proceeding 
between defendant 2, the widow of 
Krishnaswami Konar, his father, Karup- 
panna Pillai, his brother, Perumal, and 
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defendant 1. Krishnaswami Konar who 
died in 1907, had, by his first wife, two 
daughters, the plaintiff, and another 
daughter now deceased. After the death 
of his first wife he married defendant 2, 
Muthukannaminal. Karuppanna, his 
father, died in 1912 and Perumal, his 
brother, died in 19i0. Defendant 1 is 
the son of Perurual. It is not necessary 
to refer to the other defendants, for these 
are the principal parties concerned. 

It would appear that, on the death of 
Krishnaswami Konar, his father and 
brother laid claim to the properties 
standing in his name as belonging to the 
joint family. They applied for succession 
certificate and defendant 2, the widow, 
apparently acquiesced at that time in 
their claim and made no objection to the 
grant of a certificate to Perumal. Then 
apparently she changed her mind not 
long afterwards, for we have got a num- 
her of notices, MM series, which she 
gave to the debtors of her liusband ; 
they were asked not to pay over out. 
standings to Perumal because lie was 
making a fraudulent attempt to secure 
the moneys which did not belong to hina. 
Thereafter the parties seem to have 
come to an amicable understanding, for 
a deed of maintenance was executed in 
1G09. Under that document the widow 
accepts Us. 20 a month for her life as 
maintenance and also a right of residence 
in the family house. But again appa. 
rently she fell out with her husband's 
relations, for we find that Karuppanna, 
Perumal and defendant 1 instituted a 
suit, Original Suit No. 44 of 1910, for 
recovery of debts due under certain bonds 
in the name of Krishnaswami Konar, and 
in that suit defendant 2 filed a written 
statement alleging that the properties 
were the separate property of her dece¬ 
ased husband, being his self-acquisitions. 
Then apparently there was an attempt 
at mediation by common friends, with 
the result that a document, Ex. 18. cal- 
led settlement Sridhanam deed, was exe¬ 
cuted under which Perumal assigned to 
the plaintiff and her deceased sister 
’hypothecation bonds to the value of 
Rs. 2,300. This was on 2bih May 1910. 
The suit was compromised by a razi- 
namah petition Ex, 20. In that petition 
defendant 2 expressed herself as satisfied 
with receiving Rs. 8,2C0 cash in quit of 
all her claims to the property of her 
•deoeised husband. 
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A docreo based on that petition, 
Ex. 21, was pas«od, the Court sanctioD.’ 
ing the conipiumiso on hohalf of the 
minor defendant 3 (defendant 1 in tliis 
suit). The pro'-ent plaintiH or her sister 
was not a jiarty lo llnit suit ; an'l tho 
Court's sanction was naturally nut ol). 
tained on hehaU of them, v.ho wc-io also 
minora at the time, for the coinproniiso 
It is the effect of Exs. 20 and 21 that 
wo are mainly concerned with in this 
appeal. I miglifc also mention another 
suit which was filed (Original Suit No. 3 
of 1915) by defendant 1 seeking to set 
aside tho settlement in favour of the 
p’aintilT and her sister under Ex. 18. 
The plaintiff in this suit filed a written 
statement, Ex. GUI, contesting that suit. 
The contention on behalf of the appe!- 
hnt is that the compromise ovilenced by 
Exs. 20 and 21 was in tho nature of a 
family settlement arrive I at by tho 
widow and therefore bin ling on the 
plaintiff, the presumptive reversioner. 
No doubt tho father and brother of 
Krishnaswami did make allegiiions that 
the properties standing in tlic name of 
Krislinas.vami were joint family pro¬ 
perties and that defendant 2 was a mem. 
her of the joint family, and it may be 
taken that defendant 2. tlie widow of 
Krishnaswami, acquiesced in that allega¬ 
tion ori several occasions and even ac. 
copted the allegation as true. But any 
such statement of hors cannot amount to 
an estoppel by which tho plaintiff would 
ho bound anl it is not so contended. 
These various statements of defendant 2 
have been referrel to only a.s showing 
that there was a bona fide dispute and 
that the razinama was executed in 
settlement of that dispute. The most 
significant fact however is that in the 
very razinama petition all tlie proper, 
ties are alleged by tlie parties as belong¬ 
ing to Krishnaswami himself and not as 
belonging to the joint family. 

ihere is no allusion whatever either 
in Exs. 20 or 21 to any claim by Peru- 
mal or by Karuppinnah that Krishna- 
swami was a member of the joint family, 
that the properbie.s belonged to the joint 
family and that the parties were adjust- 
ing their disputes in the manner stated 
m Ex. 20. In Ex. 21 also, the decree, 
they, in more than one place, speak of 
the properties as belonging to the dece¬ 
ased husband of defendant 2. How cama 
these documents to be drafted in that 
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way it is impossible to tell, because no 
evidence has been brousht to cur notice 
which furnishes any explanation. In 
the face of those documents it is impos- 
sible to say that defendant 2 was adjust¬ 
ing a bona fide dispute in regard to the 
estate, and the facts which have already 
been mentioned show clearly that de¬ 
fendant 2 was not making any attempt 
to protect the interests of the rever¬ 
sioner. All that she was content with 
was a sum of Rs. 3,200. and for that 
amount she parted with all the proper¬ 
ties of her husband amounting to about 
Rs. 20.00o‘. These documents really are 
in the nature of an alienation purporting 
to be made by the widow of her hus- 
band's properties and not a settlement 
of a bona fide dispute as to the title of 
these properties. We have been referred 
to a ruling of the Privy Council on - the 
subject of compromise by widows in 
Khunni Palv. Gobind Kri^hri'i Nnraui 
(1). All that their Lordships lay down 
is to this edeeb :. . ^ , 

“that a compromise 13 b.iscd on the assump¬ 
tion that there wa3 an antec'->aent title of some 
kind in the parties, and the a?tcomout ackno^v- 
ledges and defines Nxhat that title is.” 

Such an agreement is altogether want¬ 
ing in this case, for it proceeds on tlie 
assumption nob that Karuppanna and 
Perumal had any title to those proper- 
ties bub that they belonged solely to 
defendant 2’s deceased husband. Fur¬ 
ther, as pointed out by a Bench of this 
Court in a case reported as Mutkukuma- 
rasami Odayar v. Subramania Iyer (2), 
a compromise effected by a widow, in 
order to be binding, must be shown to 
have been made with due care and 

caution ; . . , 

“When there Is a litig.ation pending, the 

widow isaUo interested in the subject matter 
of the litigation and she must have a discretion 
as to bow to conduct that litigation and to come 
to an arrangement with her opponent, if as a 
matter of fact sho believed that it would be in 
the best interests of the estate. On the other 
band the levccsionor is entitled to show that 
the compromise was net arrived at with due 
cate and caution aud was such as really showed 
negligence on the part of the widow." 

In this case, as already stated, defen¬ 
dant 2 cannot be said bo have taken any 
caution whatever to protect the interests 
of the reversioner. All the evideuce 
points to the conclusion that slie was 
from time to time acting either at the 
whim of the moment or at the adviPA of 
"(1) [19111 S3 All. 8515=38 1. A. 87 IF.O.J. 

(2) [1916] 331. 0. 687» 


persons who happened to surround her 
at the time. I therefore agree in the 
conclusion arrived at by theSubordi- 
nate Judge on this point. Then Mr. 

T. V. Muthukrishna Ayyar appear¬ 
ing on behalf of the appellant argued 
that the finding that the family was 
divided and that these properties were 
the self-acquisitions of Krisbnaswami is 
wrong. lie did not in fact attempt to 
take US through the entire evideuce in 
the case which has been fully dealt with 
by the Subordinate Judge, but he brought 
to our notice what apparently he thought 
was the most iuqioitant evidence in 
favour of his client in this connexion 
and-as we did nob think that that evi¬ 
dence in tlio liglit of the admitted facts of 
the ca=ie slio.ved that the family was 
joint and tlie properties in dispiuo were 
properties of the family, he did not tliiok 
it would serve anv useful purpose to go 
further into the matter. I shall assume 
that he has succeeded iu showing that 
Kx. CC, which is a mortgage of the two 
houses for Rs. 3,OOU, alluded bo two 
previous mortgages, Ex. BB and Z. The 
mortgage under Ex. Z for Hs. 1,000 {lur- 
ports to be iu favour of Karuppanna, the 
father of Krislinaswami. But Ex. CG 
does nut, as pointed out by the Subordi- 
uato Judge, say that part of the consi¬ 
deration was a previous mortgage in 
favour of Karuppanna. 

Whether Ex. Z was a benami transac¬ 
tion or whether there is some other ex¬ 
planation forthcoming as to how that is 
included in Ex. CC, if that be a fact, we 
are not in a position to determine because 
no evidence has been given as to the cir¬ 
cumstances under which Ex. CO was 
executed, and as to how it referred to 
Ex. Z even though it purported to be in 
f.ivour of Karuppanna. It would be going, 
much too far to say that these transac¬ 
tions showed that Kvishnaswami was 
joint at their date witn Karuppanna and 
Peruraal. Krishnaswami admittedly left' 
the family house in 1889, and he carried 
on separate business in contracts in hi» 
own name. A long list of documents 
which have been filed stand in his name 
alone. Similarly Karuppanna had a busi¬ 
ness in his own name and Perumal also 
was earning money and acquired properties- 
separately. There cannot be any doubt 
whatever that the finding of the Subor¬ 
dinate Judge that Krishnaswami 
separated frona the family and all theeft 
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properties were' his self acquisitions is 
•orrect. The next question relates to the 
appointment of a receiver. The learned 
Subordinate Judge thought that in the 
circumstances disclosed tho best thing 
for the parties was that there should be 
a receiver to collect the outstandings due 
to the estate of the deceased Krishna- 
swami. Defendant 2 parted with her 
interest in the properties as a widow in 
favour of Perumal and Karuppanna now 
represented by defendant 1. It is so held 
by tho Subordinate Judge and althougli 
she is represented by a pleader in this 
appeal, she takes no objection to the find¬ 
ing of the Subordinate Judge to that 
effect. She therefore has no interest in 
safeguarding the estate of Krishnaswatni. 
As the bulk of the property of the estate 
consists of outstandings, the Subordinate 
Judge was right in the circumstances to 
appoint a receiver. At the same time 
defendant 1, who, it may be pointed out, 
is still a minor though he will attain 
majority soon, is entitled to make the 
best use of the money which he is en¬ 
titled to hold during the lifetime of 
defendant 2, and the learned pleader for 
defendant 1 has asked us therefore to 
modify the decree by directing that as 
soon as the receiver has collected a sum 
of. Rs. 1,000 or thereabouts ho should 


hand over the amount to defendant 1 o 
his (defendant I’s) furnishing security I 
the satisfaction of the Court after du 
notice to the plaintiff. 

This I think is reasonable. With the 
modification, the decree of theSuhordinal 
Judge must be confirmed and the appe; 
dismissed with costs of the plaintiff. ^ 
regards the memorandum of objection 
the first point urged by the learne 
pleader for the plaiutiff was that as 
matter of fact defendant 2did i>ot alieual 
her interest in the properties to Perutui 
and Karuppanna. Bu defendant 2heraoI 
though there is. as already pointed ou 
the decree against her so far as her it 
terest is concerned, does not contest 
wq even in this Court her pleader 
content with tho decree. It is not one 
*0 the plaintiff to dispute this part of 
judgment of the lower Court, 
same answer ^ applies to the secc 
point urged m the memorandum 
objections, namely that the suit co 
prised properties other than those 
out m the schedule to Ei, 21, the dec 
on the compromise and therefore, at le 


with respect to tliose pioporties, defeii- 
dant 1 hv9 no right oven during tho.life¬ 
time of (lofundant 2. Defoiidant 2 in 
Ex. 20, the iMzinama. says bliat she luis 
relinquished all her righfs to the estate 
of her Inisb.vnd. As she does not raise 
any question before us as regards :uiy 
item of the properties, the nieiiioi iindiiiu 
of objections must be dismissed \\ith costs 
of defendant 1. 

Spencer, J.--The plaintiff is tho 
daughter and nearest heir of tho deceased 
Krishnaswanii Konar. who died in 1907. 
Defendant 2 is plaintiff’s stepmother 
and Krishnaswami Konar's second wife. 
Plaintiff sued to obtain a declaration that 
the decree in Appeal Suit No 44 of 1910, 
on the file of tho District Munsif of 
Trichinopoly, was not binding on the re- 
versioner. The fif'b point argued in appeal 
was that wlum defendant 2 entered into 
the compromise in Original Suit No. 41 
of lOiO, she represented t!te estate of her 
deceased husband and that the compro¬ 
mise shold be uphold as a bona fi<le set¬ 
tlement of family disputes and as liindiug 
on the plaintiff. I fed quite clear that 
the widow, defendant 2, did nob repre¬ 
sent any interests but her own when she 
entered into the compromise embodied 
in Exs. 20 and 2l in Original Suit No. 41 
of 19i0. What Muthukannammal got 
out of that arrangement was a lump sum 
of Rs. 3,200 in quit of all her claims on 
the estate of her deceased husband and a 
right of residence for her lifetime ih a 
certain house. This she took "absolutely 
and for her sole and exclusive benefit," 
as state] in Ex. 20. If anyone rejjre. 
sented the reversionary interest in that 
suit, it was ratlier the plaintiff in that 
suit, as may be seen from thewords‘'that 
tho plaintiffs or other reversionary heirs 
of the said Krishnaswami Konar be en¬ 
titled to the house after her.’’ Beyond 
the words other reversionary heirs of 
the said Krishnaswami Konar,” there is 
no indication that tho future claim of tho 
reversioners to Krishnaswami Konar’s 
estate was even considered at the time; 
much less that steps were taken to pro¬ 
tect tho interest of those minors, 

Although the leave of the Court was 
obtained under 0. 32. R. 7, Civil P. C., 
for tho present appellant Gangarairdham, 
who was then, as now, a minor, entering 
into that compromise, Rajamanikkalham- 
mal (plaintiff in this suit) and her sister 
Meenammsl (now deceased) were no| 
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]'er 5 onrilIv niade parties to tliat ?uit and 
po similar permission was oluained on 
fheir I'elvtlf for compromising it. altliou'-h 
they were then minors. It would be 
manifestly unjust to hold the plaintiff 
and her sister liound by the acts of their 
stepmother in that suit. On the other 
questions argued before us I have nothing 
to add to wliat niY learned biother has 
said, and I agree in the order proimsed by 
him. 

s.N n K. Appeal dimissed. 
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Apdur Kahim and Oldfield, JJ. 
]loppu lieddiat —Appellant. 


V. 


Official Assignee, Tinnevelly — 

tionor““Responiieut. 

Appeal No. 321 of 1918, Decided on 
25t\i April 1919, order of Dist. 

Judse, Tinnovelly, in Civil Suit No. 27 
of 1917, D,- 31st Ausust 1918. 

Provinciei! Insolvency Act (3 ot lau/;, 
S 37-Transfer with fraudulent Reference 
-Burden of proof i» o»> rcceiver-Deuberale 
intention must be proved-Transfer will liave 
such effect is not sufficient. 

Where a traosaclion is im;>uancd asumounljuR 
to fraudulent piefcreucc within ihe mcauin;| of 
S. 37 Provincial Ins^olveticy Act, ilie burden ho 
on the Receiver, or the ccditot': who imt-ugu 
tbte transfer, to make out tliui llio liaii-fcr was 
made with a view 10 give prelireiice. It U not 
suUiciciit to 5 'rove tliiil tbo truDS.ictioii tojk |)Uc6 
Avithiu llji'fC jiiuuths ol the iQsulvency, and that 

in f^ict it bad the cdect of giving tjreforencc to the 

Irauftfciee: it must ba saowo positively that the 
transfer was made with a view to prefer the credi- 
tOBto whom the transfer was made, and unless 
6 ucb an intention is made out, the mere fact that 
thb transfer would hav e such an cSect is not 
suflicienttobriugthecaso within the scope o 
the law. 

T. V. MiLihuhrishna Aiyar and bubba- 
raina Aiyar—iox Appellant. 

V. Purushotham Aiyar and T. R. 
Venkalarama Sas/ri—for Respondent. 

Judgment.— After the older of re¬ 
mand was made by this Court on 26Dh 
March 1918 giving an opportunity to the 
transferee, the transfer in whose favour 
is impeached in this case under S. 37, 
Provincial Insolvency Act, both the par¬ 
ties adduced evidence relevant to the 
matter and we have now got to decide 
on that evidence whether there is a case 
under S. 37. A ruling of this Court in 
Official Assignee of iliarfrns v. Mchtha 
& Sons (l) and another of the Calcutta 
High Court in Nriyendra Nath Sahti v . 

(1) [1919] 42 Mad. 50=49 I. o. DCS. 


Ashutosh Ghose (2) lay down clearly after 
a full discussion of the authorities that 
it is for the Receiver, who is impugning 
a transaction as amounting to fraudulent 
jireference within the meaning of S. 37, 
Provincial Insolvency Act, to prove the 
allegation. No doubt in the order of 
remand, the learned Judges seem to have 
taken the opposite view. This is a ques¬ 
tion of law and we agree with the deci¬ 
sions already mentioned. The facts of 
this case are that Nagalingam Pillai’s 
creditors’petition to declare him insol¬ 
vent was filoi on 27th January 1014 and 
the transfer which is a deed of sale in 
favour of the appellant, one of the credi¬ 
tors, was made on litli December 1913, 
that is within three months of the in¬ 
solvency. Tlie consideration for the sale 
was Rs. 1,000, out of which Rs. o,00 was 
paid towards the debt duo to tbo vendee 
himself and out of the balance Rs. 400 
was paid to a relation of tho respondent’s 
witness 2 who had a mortgage on another 
proiierty of the insolvent and Rs. 100 to 
another creditor who had a mortgage. 
These are practically all the facts we 
have hefoie us, lo lind whether the case 
comes under S. 37. 

The law lays down that it is not suffi- 
cient to prove that the transaction which! 
is impugned took place within three 
months of the insolvency and that in, 
fact it bad the effect of giving preference^ 
to the transferee, but it has to be showDj 
positively that the transfer was made 
with a view to prefer the creditor to 
whom the transfer was made. The bur¬ 
den lies, as pointed out in the decisions, 
on the receiver or the creditors who 
impugn tho transfer to make out that the 
transfer was made with a view to give 
preference. Unless such intention is 
made out, the mere fact that the transfer 
would have such an effect is not sufficient 
to bring the case within the scope of the 
law. As we have suggested, beyond the 
fact that the transfer was made within 
three months prior to the insolvency and 
that it had the effect of paying the trans¬ 
feree in full, while the other creditors 
would probably receive much less than 
their debt, there is nothing on which we 
can hold that the transfer svas made with 
the intention contemplated bylaw. It 
is nob suggested that the consideration 
for the transfer was not the proper vain® 
of the property. The transferee it may. 

(2) LlDlCj 43 Cal. Gl0=38 I. 0. 548. 
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titled to interest— Limitation Act (1908), 
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be mentioned is not a relation of the 
insolvent, in which case the Court might 
be inclined to view the transfer with 
suspicion. And there is some evidence 
though it cannot be said to be of a very 
cogent character, that the transferee had 
been pressing for payment of his debts 
and that it was in pursuance of that de¬ 
mand the sale was effected. Under the 
circumstances we cannot uphold the view 
taken by the learned District Judge that 
the case fell within the purview of S. 37, 
Insolvency Act. 

The learned pleader for the respondent 
before us suggested that his client was 
misled by the observation in the previous 
order of the High Court as to the harden 
of proof. But there is nothing to show 
that the respondent was in any way pre¬ 
vented from adducing any evidence either 
at the original trial or after remand. In 
fact after the order of remand, he did 
adduce some evidence and we do not 
think that w'e can entertain the euggos- 
tion that he would have adduced better 
evidence if he did not think that the 
burden lay on the other side. It was his 
duty to have adduced the best evidence 
he hod, either to prove that the transac¬ 
tion amounted to fraudulent preference 
or to rebut the proof of the other side 
tliat the transfer was bona fide and made 
for valuable consideration. In the result 
we set aside the order of the District 
Judge and dismiss the petition witli 
costs here and in the Court helow. 

S.N./r.k. Appeal allowed. 
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Wallis, C. J. and Ayltng, J. 

0. Aravamuda Chariar and others— 
Defendants—Appellants. 

v. 

Aramanai Krishna lyrr and others — 
Plaintiffs and Defendants—Respondents. 

Civil Appeal No. 420 of K'17, Decided 
on 29th January 1919, against decree of 
Sub.Judge, Kumbakonam, in Original 
Suit No. 2 of 1917. 

Contract Conitruction — Purchaie by 
plftintUf froin defsndtnti 1 to 3 who had ol* 
ready purcbeted belf-ihare from defendant 4 
•• guardian of P-Suit by P againit plaintiff 
for recovery of bcr ebere^-Noepplication by 
defendant 4 for impleading bim—Suit eom- 
promUed by plaintiff by paying off P-Suit 
•ubiequently brought by plaintiff for refund 
of purchaie money and for intereil-Suit 
'®*l“*sln*bIo—Cauie of action held to 
•nie on payment to P-Plaintlff held en- 


Art. 97-T. P. Act (1882). S 55 (2). 

Plainlifl piirphusoJ certain propi’itk"? fiom do- 
fendiints I to S who bud ulro-idy piirclu'ioi] a 
half-sliaro of tlic^o from dofend nil 1. Knar'liior 
of P. P filed a ?uit by bcr next fiicnd to locovcr 
her share of the ptoportiis with piufils 

from the plaintiff. Pofciulant ■! not applvioR to 
be impleaded to defend his title, pl.aintill emn- 
promised the suit with i' by luyinR her 
Rs. 5,yv5 in settlement of her claim. PlaintilT 
brought the present suit for refund of,the pur¬ 
chase-money as damages and for interest on the 
eamo from the date of his pu\ ment to i’l 

Held : (1) that tbo suit was maintainable as 
one for return of the purchasc-mcney on failure 
of consideration: (2) that the cause of action 
arose on the date of plaiutifT's payment to P aud 
the suit was not barred : (3) that pUintilT 
was entitled to interest on ll’o purchase-inonoy. 
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T. R. Veiikatarama Saslri and 6’. 
Parthasarathi Aiyar—lor Appellants. 

T. Pia7i<jai.liari(ir and K. Narasimha 
hjengar—{or Kespondeuts. 

Judgment — This is a suit for dam¬ 
ages brought by the jdaintilts wiio 
jjurchased certain properties from de- 
feudaots 1 to 3. Defendants 1 to 3 had 
purchased one-half siiarc of these pro¬ 
perties from defendant 4, the guardian 
of his minor daughter, Ponnammal, who 
had inherited them from her deceased 
mother. After Ponnamnial’s marriage a 
suit Original Suit No. 43 of lhl5, was 
filed on her behalf to recover hack her 
share of the properties with mesne pro¬ 
fits from the present plaintiffs. The 
plaintiffs gave notice to defendant 4 to 
corno in and defend the title, but he 
failed to doso and in tlie?-ecircumstances 
the pliiintiHs, on 2Htii Septenihfr 1916, 
consented to a decree by which they 
became liable to pay ronnaminal 
Rs. 5,925 in settlement of her claims, 
which sum they duly paid and then sued 
to recover the amount as damages from 
their vendors, defendants 1 to 3, and 
defendant 4 and his son, defendant 5. 

At the trial the plaintiffs said they 
would he satisfied with the return by de¬ 
fendants 1 to 3 of the one-half of 
the purchase-money which was at¬ 
tributable to Ponnammal's half-share in 
the lauds with interest at C per cent, 
and the Subordinate Judge has given 
judgment against them for this sum. 
The appellants object that the plaintiff’s 
claim for damages for breach by defen¬ 
dants 1 to 3 of their covenant of title is 
barred as time ran from 1898, the date of 
the sale deed, Ex. B. For the plaintiffs 
it is argued that the suit must be regarded 
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in'Jtituted to recover damages for 
breach of a covenant to quiet enjoyment. 
ilKro is no implied covenant for quiet 
orijoyment in a deed of sale, and the plaint 
does not allege tint there was any such 
covenant in the sale deed, Ex. B, or base 
the suit upon it. In pira. 10 of the 
plaint it is merelv stated that 

ync .5 (lof.MKhnn 1 and 2 an l tli'ir father, and 
(li'toiHant ;Ps f itli.-'r, th.* hte Srinivasa Ri«hava 
Utanar, ina.li> plvintilT 1 h.-lipve tint the plaint 
A 5cn.,hilo pr.>j.Hli03 IrloiiKod to them iitidis- 
I'lUodU and soil! dif j^aine to liim and s-iuvo tlie 
re-i.,>n.,l„|,ly of liiot-ctiiii; tlm said properties 
uiid delivenni. them to the plaiutiHs free of dis- 
P'-ite h. s upon according to law. and since 
are Loniid to diseliargo the encuni- 

branev' whivli was created upon them by tlie said 
Original Suit No. 4.3 of and since they have 
not so dii-cuarged it, they are liable to make good 
all the loss which Las accrued to the plaintiUj." 

Ihis is more like a claim for breach 
of covenant of title and does oot contain 
any averment of a covenant for quiet 
enjoyment nor was any issue framed as 
to whether Ex. B contains such a coven¬ 
ant, nor does any such contention appear 
to have been put forward at the trial. 
The suit would appear to have been 
treated by the Subordinate Judge at the 
suggestion of the plaintiffs, as a suit for 
return of the purchase-money as on a 
failure of consideration, which was not 
■.barred according to tb.o decision in Suh. 
\barnya v. llap-ignpala (1). 

I The appellants object that on this l)asi3 
■ the plaintit’ts cniglit not to have been 
.allowed interest on the purchase-money 
'for the years during which they were in 
possession and in receipt of rents and 
prfelpts. They were however obliged to 
jcomfiroinise ronnammal’s suit for re¬ 
covery of possession an.l for mesne pro¬ 
fits for Rs. 5.02-5 which is considerably 
more thsn the principal and interest 
awarded, anl in those circumstances 
there does not appear to be any suHicient 
reason for depriving them of the interest 
on .the purchase-money. The appeal is 
dismissed with costs of plaintiffs. 

(l) A. I. R. 1915 Mad. 703 = :i8 Mad. 8S7=23 
i; 0,570. 
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Abdur Rahim and Napier, JJ. 
Lingappaya and another —Appellants. 

V. 

Sankaranarayana Bhalta and another 
Defendants—Respondents. 

Second Appeal No. 189 of 19i7, Deci¬ 
ded on 1st March 1918. 
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Civil p. c (5 of 1908). S. JI.ExpI. 6-Suit 

for partition and for setting aside alienation- 
Co-heir made pro forma defendant along 
With alienee—Dismissal of suit on ground of 
limitation-In appeal decree for plaintiffs' 
share—Death of co-heir defendant pending 
appeal—Legal representatives not impleaded 
—No memorandum of objections—Assign¬ 
ment by heirs of co heir of his share—Fresh 
suit by assignees for assignor’s share—First 
Court's decree in prior suit held did not ope¬ 
rate as res judicata as decision was reversed 
on appeal—Failure by co heir to file memo 
of objections did not affect question—Appeal 
Court's finding so far as decision in plaintiffs' 
favour was res judicata. 

Pldintifls, sons of a daughter of G, suid to re¬ 
cover their 2-3rds share in a properly alienated 
by the widow of the last male holder. Both the 
alienee and another co-heir, R, thesonof ancthec 
daughter of G, were made parties. R claimed his 
l-3rd share oRering to pay court-fce thereon. The 
alienee pleaded limitation. The trial Court dis¬ 
missed the plaintiffs’ suit as barred. This decree 
WAS reversed on appeal and tbo plaintiffs wore 
awarded their 2-3rds share. R, who was a 
party to the appeal, did uot file a momoranduni 
of objections. R died pending the disposal of 
the appeal and his legal rfpresentatives were not 
brought on the record. After the termination 
of the appeal R's hoirs assignid R’s share to the 
plaintiffs. The plaintiffs tiled the present suit 
against the alienco from the widow of the last 
male holder. The di-fendaiit pleaded that as -R 
did not file .a niemorauduin of objection in the 
a[»pcllate Court the d-’Cision of the first Court oa 
thoqno'lion of limiuiion operated 'as a bar by 
res jiidical.i to the present suit; 

lldd-. (1) that the claim was not barred as res 
judicata as the decision of the first Court was re¬ 
versed on appeal and there was no subsisting de¬ 
cision of the former on the question of liinitatiou 
to operate as a bar to the plaiutiffs’ suit; 

[P 39 C 1] 

(2) that the failure of /’ to file amcinoraudum 
of objections in the prior case did not affect the 
question as the plaiuiiffs who did appeal raised 
Uio very question in which he was interested; 

IP 39 C 21 

(3) that the finding of the appellate Court in 
the previous litigatiou was res jndicatv so far 
as the question decided bv it was in favour of 
the plaintiffs. 28 Mad. 457, Expl. .and Dist. 

LP 40 C ll 

U.BaUikrhhna 2?ou'—for ^ippellants. 
K, Yegnanarayana Res¬ 

pondents. 

Abdur Rahioi, J.—This was a suit 
to set aside an alienation. There were 
two brothers, Gopala Aiya and Govinda 
Aiya. The plaintiffs are sons of a 
daughter of Gopala Aiya They were also 
assignees of the property in dispute from 
the legal representatives of Ramchandra 
Aiya, the son of the other daughter of 
Gopala Aiya. Both the plaintiff and 
Ramchaadra Aiya were entitled to tlie 
reversion. The present plaintiffs insti¬ 
tuted Original Suit No. 58 of 1910 to ra- 
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cover 2/8 ‘Is ot their 8har4 from an alienee 
of the widow of the last male holder who 
was in possession. To that suit Ram- 
ohandra Aiya was made a party defen¬ 
dant. The suit was one for partition, 
but the person in possession claim, 
ing an independent right, wasalso made a 
party. Defendant 11 in that suit, that 
is, Ramchandra Aiya, supported the 
plaintiffs’ case and said that he was al?o 
entitled to l/3rd share in the property 
and expressed his willingness to nay the 
neoessary court-fee and asked that a de¬ 
cree might be passed in his favour. The 
District Munsif however did not make 
him a plaintiff as he ought to have done; 
but an issue was raised as to whether ho 
was entitled to l/3rd share as claimed by 
him. 

The real question for trial was com- 
mon both to the plaintiffs and defen¬ 
dant 11, One of the pleas of the con¬ 
testing defendants was limitation and that 
turned upon the question who died first 
—Gopala Aiya or Govinda Aiya. The 
District Munsif, finding that Gopala 
Aiya died first, held that the suit, that is 
No. 53 ot 1910, was barred. The plain¬ 
tiffs appealed from that decree and the 
appellate Court decided in favour of the 
plaintifis, holding that Govinda Aiya was 
the surviving brothers and the suit was 
not barred. Ho gave the plaintiffs a 
decree for 2/3rd share claimed by them. 
Pending the appeal, Ramchandra Aiya, 
defendant 11. had died and bis legal re- 
presentatives were not brought on the re¬ 
cord. His legal representatives after, 
wards assigned Ramchandra Aiya’s 
share to the plaintiffs in this suit, 
who were also reversioners to the 
property in their own right, and the 
present suit is for the recovery of that 
share. Oue of the issues framed in this 
suit was whether the judgment of the 
District Munsif on the question of limi- 
tation in the previous litigation did nob 
bar the suit. Both the Courts have held 
that it did. I am of opinion that this 
18 a wrong view of the law. The decree 
of the Munsif was reversed by the lower 

appellate Court and 80 was the finding 
which the decree was based. It is 
difficult for me to understand how the 
finding of the Munsif on the issue of limi. 

bation could be held to operate as a bar 

bo the plaintiffs’ present suit when that 
finding was reversed by the appellate 
Ooort. It 18 true that defendant 11 did 


not either appeal or filo n memorandum 
of objections. But it was not necessary 
for him (o do so when tbo pliiintiiTs who 
did anpciil raised flie very question in 
which defendant 11 was intoresrod. Ho 
was made a party to the appeal and the 
appellate Court reversoil not only the 
decree, hut the finding of the Munsif on 
the question of limitation. 

The effect of that must bo that not 
only there was no decree of the District 
Munsif hut also th.ero was no sulisisting 
decision of his on the question of limi¬ 
tation to operate as a bartothoplaintiffs’ 
suit. Then in this connexion, a further 
question was raise 1 that even 1( tlie fimi- 
ing of the Munsif in the previous suit on 
the question of limitation still held good 
so far as Rainachandra Aiya. defendant 
11. or his successor-in title is concerned, 
whether the julgment of a Full Bench of 
this Court in Somasnnihiru Muthili v. 
Kuhinthiivehi Ptllai (1) would nob apply. 
That was a case somewhat similar to the 
present. The suit was hy a co owner to 
recover his share of the property and 
theie also the trespasser was made a 
party to the suit. It was ruled that 
S 13. Fxpl. 5. Civil P. C. 1882, which 
corresponds to S. 11, Expl. 8 of the 
present Code, did apply so as to make 
the judgment in the previous litigation 
as against one co-owner seeking to reco¬ 
ver property res judicata against another 
co-owner who was made a defendant. 
The ground on w hich the decision was 
based was that the relief clainiel in the 
one suit was not tlie same as that claimed 
in the other. Iti that case tlie word 
“right" in S 13 was interprotol as being 
synonymous with the actual relief sought 
by the plaintiff, tbit is to say, Ida share 
of the property. Thesuib in Somasun- 
dara Mudali v. Kulandaivelu PiUai (l) 
was also framed as a suit for partition, 
but it appears that the Court then gave 
only a decree for the share of the plain¬ 
tiffs. That would be a good ground for 
distinguishing the present case from the 
case before the Full Bench. As how. 
ever the decision of the Munsif in Origi¬ 
nal Suit No. 58 of 1910 was reversed by 
the appellate Court, it could nob be held 
that that decision operated as res judi¬ 
cata against the plaintiffs’ claim. On the 
other band, the question arises, upon the 
facts already stated, whether the finding 
of the appellate Court in the l>revi.o°8 

(1) L1905] 28 Had. 457. 
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litigation would not be res juilicata in 
favour of the plaintill’s. No doubt 
this questicu was not raised by the ap¬ 
pellants, but what tlie effect of the pre¬ 
vious litigation was haJ been put in 
issue and we have got all the facts before 
us in this connexiou. The appellate 
Court in Original Suit No. 5S held that 
the plaintitl's were entitled to a decree 
for partition in respect of their share, 
tliat is to say, for 2, 3rds. Its finding that 
Govinda Aiva was the survivor and the 
suit was nob barred must have the effect 
|of debarring the same (jiustion being 
jraised again. I am therefore of opinion 
Ithat the final judgment in Original Suit 
•No. OS of 1010 is res judicata so far 
las tile iiuostien deciled by it is concerned 
'in favour of tho plaintiffs. The result 
will he tint the judgment of the lower 
Coutts be set aside and tlie suit remanded 
to the District Munsif to be tried on the 
otbor issues arising in the case. Costs 
will abide the result. 

Napier, J.—My learned brother has 
stated the facts of the case both in this 
and in the previous litigation, and it is 
not necessary for me to recapitulate thorn. 
In the prfsent suit, defendant 2 raised 
the plea that the judgment of the Dis¬ 
trict Munsif in Origicjl Suit No. 0^ of 
1910, finding on tho facts as to the date 
of the death of tho parties, on which 
finding he held that the suit was barred 
by limitation must be taken to be a 
decision which will bind the plaintiffs in 
this suit because their predecessor in title, 
defendant 11, did not appeal against 
that decision and therefore he was not 
entitled to the benefit of tho decision of 
the Court of appeal in that suit. In 
consequence of that plea, the Court 
framed an issue; 

"Whetber tbe suit is barred by reason of -tho 
decision in Original Suit No. 58 of 1910, cq 
appeal. Appeal Suit No. 261 of 1911, acd on 
Second Appeal No 2148 of 1913.” 

Mr. Balakrishna Row has contended 
hero that tbe matter is cot res judicata 
by virtue of that decision of the District 
Munsif. and he has relied on tbe decision 
of tbe Full Bench in Somaamdara Mu- 
dali V. Kulandanelu Pillai (l). That 
was a suit in which tho plaintiff' sued for 
partition and recover possession of his 
share from defendant 1, who denied that 
defendant 5 was a reversioner and set 
up bis own title. The matter was referred 
to the Full Bench and the Full Bench 
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gave tbe opinion based on tbe form of 
tbe decree, which was that ther-e should 
bo no decree for partition but only a 
decree for a particular share, and in that 
view held that as the defendant who was 
sought to be held bound by that decree 
was not a person entitled to share in tbe 
relief given to the plaictiff, Expl. 6, 
S 11, Civil P. C., did not apply, the 
words being: 

"where per'ons litigate bona fide in respect 
of a public right or of a private right claimed in 
common for tbemselves and others.” 

The view taken by the Full Bench, 
which is of course binding upon us,is expr- 
sed in the opinion on p. 465of 28 Mad. that 

“Defendant 5. in the present suit is not in¬ 
terested in tbe relief that may be granted to the 
plaintiffs in tbe first suit. The conduct of tbe 
suit was not in bis bands and »]tb reference lo 
tbe share of tbe plaintitfs in that suit be could 
not have been mode ft co-plaintiff. He pels no 
ndvant.ige therefore from that suit. He cannot 
enforce any liglit.s of his owu under that dcccec.” 

Mr. Yegnananarajana Adiga has con- 
tended that this case can be distinguished 
on two grounds. First that there was in 
this suit a (lecreo for partition. In (he 
prior suit, the decreo was for a partition. 
That appears from the l apers in that 
case. On p. 30 of tho papers in Second 
Appeal No. 2M3 of 1913 the decree is 

set out containing this clause: 

‘‘Tbiit tiio plaint item No. 2 hereunder des¬ 
cribed be divided by metes and bounds into 
three equal shares, having regard to the good 
and bad sell, and two shares out cf them be 
made over to tbe plaintiffs for tlioir shares; 
that defc. dant 3 do pay 2/3 rds of tbe past mesne 
profits, etc.” 

He further contends that tho Full 
Bench case is not applicable w here there 
is in fact an active contest between tbe 
defendant who is sought to be bound by 
that decree and the other co-defendants; 
and he points out that there is nothing in 
the judgment in Somamvdara Mudali 
V. Kulandaivelu Pillai (l) to show that 
their Lordships intended to apply the 
reasoning in their judgment lo such a 
case. With regard to tbe first ground, 
bearing in mind tlie language which I 
have referred to, especially the words 

“be is not interested in the lolief that may be 
granted; be gets no advantage from that suit; 
he cauDot enforce aoy rights of his own under 
that decree/' 

lam satisfied that.tbe distinction is 
sound and that the decision of the Full 
Bench will not affect this case. With 
regard to the other contention, it is true 
that what tho Full Bench were doing 
was the construing of the language of 
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whab is nowiExpl. (6) bo S. 11, namely, 
the words "litisabo bona fide in rcspecb of 
a private right olaimod in comiiiou for 
themselves and others." They did not 
purport to be construing the language of 
S. 11, namely: 

"where the nutter has been lirectly and sub- 
staulifllly in issue in a former aiit between the 
same parties.” 

Thereforo the decision dees not affect 
such a case. That is the view taken in 
Eamaswamy Eeddi v. Ahhoy ChcUy (2). 
There the language is: 

"The decision in Somasutvlir-x Mudali v. 
ZuJa»dati-eIu Pdhi (1) is inapplicable (tliough 
it is wtitten applicable in tbe report) to this cass, 
as there was no active controversy bctwcou the 
co-defendant there.” 

In my opinion that case was rightly 
decided and I would follow it. The 
defendant is entitled to say that the 
decision in Somasundara Mtidali v. 
Eulandaivelu Pillai (l) does not stand 
in the way of his plea of res judicata. 
But although that is so. it seems to me, 
and I agree with my learned brother in 
that view, that the appellant has taken 
a wrong line in the presentation of his 
case to this Court and that he should 
have argued that tbe decision of the 
District Muneif in Original Suit No. 58 
of 1910 is not a bar to him, because tbe 
judgment anl decree in that case had 
been set aside and the appellate Court 
had arrive:! at opposite findings and sub¬ 
stituted another decree. There can he 
no question of one tiling, namely, that 
the decree in neither the suit nor the ap. 
peal has any bearing on the subject 
whatsoever, because it does not mention 
the rights of the person who was then 
defendant 11 in that suit. It is only 
the finding on tbe issue of fact or law 
which can operate as res judicata, and as 
ray learned brother has pointed cut, the 
facts found and the inference of law 
arrived at on these facts by the District 
Munsif have been negatived by the 
findings of the appellate Court. This is 
of course not a case where there have 
been several judgments or a single judg- 
raent in several suits and some of these 
suits had nob been appealed from; in 
such a case, of course, the finding still 
remains because tbe decision in the suit 
remains. But here we have a case where 
there has been an appeal and defendant 11 
was a party to that appeal, and in that 
appeal the finding s and inference of law 

(a) 119 U] 111. 0.17. 


arrived at on ilio«o li.nlings by fhn Dis¬ 
trict Munsif h;\v(' h«‘cn negnlivcl. It 
seems to me to follow tliPicforn that 
there ennnot- remain any fimling of tho 
District Munsif on the «]ucsliim of law 
or fact winch will I'iml 'U fi'nihui*. 11. 
That (lisjoscs of tho plc.r <.!' rt's judicata 
raised by the defendant as if f-jimdc 1 o:i 
tho judgment of the District Muu-,;!. 
There then remains the iiuestion whotluT 
it is necessary for us to givo leave to the 
plaintiff to amend his suit ami frame a 
further issue as to whether tiio 'Hiding 
of the appellate Court does not operate 
as res judicata in favour of the plaintiffs. 

I agree with m-y learned brother that 
tiiero is no necessity to do that. The 
(luostion of res judicata was brought for 
decision hy defendant 2, and tho issue in 
fact mines both the decisions of the 
District Munsif and tliat of Llie Court of 
appeal and this Court in second ai»peal. 
I agree wilh mv learned liiothorthat 
the findings of the appellate Court in 
that suit are resjulicata in favour of 
the plaintiffs and that thereforo cn a 
preliminary issue as to the question of 
res judicata there must he a decision t'lat 
those findings govern tho case of the 
plaintiffs and that they are binding on 
tho Court in respect of tho case of the 
plaintiffs. Tho question having been 
raised on a preliminary issue there may 
be other issues which will arise on tho 
proceedings, and these the first Court 
v ill dispose of in the light of 1 he ob¬ 
servations liich we liavo made on tho 
subject of rr.s jiulicala. t agree with the 
order proposed by my loarne i lirotlier. 

SN./rk. Suit remandeil, 
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Kumaraswajii Sastiu, J. 

C. Kriihnasivami fi/er, In re—.Accused 
—Petitioner. 

Criminal Revn. No. 218 of 1019, and 
Criminal Revn. Petr. No. 180 of 1919, 
Decided on 8ib August 1919, against 
order o( Chief Presy. Magistrate, Egmore, 
D/- 8th January 1918. 

Motor Vehicle* Act (1914), S. 16—For 
conviction under R. 16-A for not lighting 
lights owner must be near about or in 
car. 

Rnlc 16-.A, Madras Jlotor Vehicle Rules, do€.< 
not apply to an absent owner, and tbo convic¬ 
tion of the ewner under tho rule for not lighting 
the car is illegal when the owner was not in the 
car or bo neat it as to bo aware that the lamps 

were not liebted ; 47 I. C. 444, Bel. on. 

® IP 42 C 11 
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.4. 7. Xarayanaawami Iyer —for Ac- 
ouseil. 

Crown Prosecutor —for fche Crown. 
Order.—The petitioner has been con- 
Ticted under S. Ifi, Motor Vehicles Act, 
for having loft his car without a light 
^contrary to R. Ifi-A, Madras Motor 
Vehicle Rules. R. IG-A states that no 
person may cause or permit a mortor 
vehicle to stand or be used in a public 
placo between half an hour after sunset 
or half an hour before sunrise unless it 
carries lights burning as stated in the rule. 
Before the owner of a motor vehicle can 
be covicted for an offence under this rule 
it must he shown that he caused or per¬ 
mitted the car to stand without lights 
burning. As pointed out by the Punjab 
Chief Court in Sohayi Singh v. Bmperor 
(1) rules cannot apply to an absent 
ow’ner. There is no evidence that the 
accused knew that the car had no lights 
burning or permitted it to stand without 
lights. The evidence is that be purchased 
and pub oil lights on the car and that his 
chauffeur was also given carbide. He 
was not in the car or so near it as to be 
aware that the lamps were not lighted. 

I set aside the conviction snd direct 
that the fine be refunded. 

S.N./_R.K _ Conviction set o,siiJ_e._ 

“(l7 U9181 27'P. U. Cr.=47 I. C. 441. 
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Sadasiva aiyar a^d Spencer. XT. 
Alar Lakshmi Narasmha Sastrulu and 
Appellants. 

V. 

Venkata Nai'asamma — Respondent. 
Appeal No. 68of 1918, Decided on 20th 
November 1918, against order of Dist. 
Judge, Cuddapah, in Execution Petn. 
No. 35 of 1916. 

(a) Civil P.C. (5 of 1908). 0.22, R. 4- 

Suit for partition—Preliminary decree—Death 
of defendant—Application for bringing legal 
representatives and for division and allot* 
ment of property — Legal representatives 
brought on record—Transfer of case for exe¬ 
cution treating other prayers as prayers in 
execution — Transfer held illegal—Applica¬ 
tion was in substance to pass final decree. 

After a preliraiaary decree for partition was 
passed by the District Court at Cuddapah de¬ 
fendant 1 died. The plaintiff filed an applica¬ 
tion fcr bringing his repie'entafcives on to the re¬ 
cord. for the appointment of a Commissioner to 
divide the properties into six shares, and for de¬ 
livery of one such share to herself. The District 
Judge brought defendants 6 to 10 on to the record 
as defendant I's legal representatives, but treated 
the other pra)er3 as prayers in execution and 
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transferred the execution to the District Court at 
North A'cot: 

Held: (l) that as the Cuddapah District Court 
had jurisduction under the law to continue the 
further trial of the suit, which must be considered 
as pending in that Court till a final decree was 
pa<j'^ed, the order of transfer to the District Court 
of North Arcol was illegal; 

(2) that the plaintifi's applicition was in sub¬ 
stance not an application for execution, but an 
application iu the suit to pass a final decree. 

LP 43 C ll 

(b) Practice—New plea—Legal representa¬ 
tives brought on record—Objection on score 
of limitation cannot be raised in second ap¬ 
peal 

Where an application to bring the legal repre¬ 
sentatives of a deceased party on to the record is 
granted by a trial Court without 8uy objection 
being taken then to on the ground of limitation, 
an objection that the suit bad abated by the ap¬ 
plication not having been made wiibin the pres¬ 
cribed period, cannot be entertained in second 
appeal. IP 4-3 0 ll 

(c) Hindu Law—Partition—Suit for—Preli¬ 
minary decree against father — Death of 
father-His sons canbe brought on record as 
legal representatives—Civil P. C. iS of 1908), 

O. 22,R. 4. 

Where a preliminary decree is passed against a 
Hindu father for partition, it is presumably pass¬ 
ed against him as representing bis imdividsd 
family and binds his sons, and on his death the 
plaintiff is entitled t> addins sons as bis legal 
representatives or even as p\rties whose names 
should be deemed t> b' alreadv on the record as 
represented by their father till bis death and 
which names arc merely sought to be inscribed 
on the rec rd openly alter bis death. I.P 43 C 2] 

K. Rojoh Aiyar—\ov Appellants. 
S.SuhramanyaAiijar—lor: Respondent. 
Judgment.—Defen lants 8 to 10 (the 
sons of the deceased defendant l) are the 
appellants before us. A preliminary 
decree for partition of Sch. B proper¬ 
ties was passed by the District Court, 
Cuddapah, in thepl iinliff's favour against 
defendant 1 in 1904. Defendant 1 died 
in January or February 1914. The plain- 
tiCf filed the present petition on 8th De¬ 
cember 1916 in the form of an execution 
petition and she filed it in the District 
Court of Cuddapah praying for defen¬ 
dants 8 to 10 being brought on the re- 
cord as defendant I’s legal representa¬ 
tives, for the appointment of a Commis¬ 
sioner to divide Sch. B properties in¬ 
to six shares and for delivery of one such 
share to her. The District Court has 
brought defendants 8 to 10 on the record 
as defendant I’s legal representatives 
(evidently because no objection was taken 
by them to that course). Bub it treated 
the other prayers in execution and trans¬ 
ferred the execution to the North Arcob 
District Court. The appellants contend 
before us that; 



1919 Raman CtoiY V. PASUPATin Aiyku Madras is 


Qround 2: The appellants not 
haTiDg been made parties to the suit 
eannot be proceeded against in execution. 
Qroitnd No. 3: The Court below erred in 
treating the application as a proceeding 
in execution. Gionnd No. 4: The legal 
representatives of thedeceased not having 
been brought on the record within the 
time limited by law the District Judge 
ought to have held the suit as against 
him had abated. Ground No, C: The 
lower Court has (ailed to note that the 
High Court expressly treated the decree 
as a preliminary decree to be folio>ved up 
by a final decree, which alone is capable 
•f execution. Ground No. S: The Dis¬ 
trict Judge ought to have held that the 
application was barred by limitation. 
Ground No. 10: The Court below had 
no jurisdiction to transfer the decree for 
execution to the District Court of Nortli 
Arcot. 

, So far as grounds Nos. 3, 6 and 10 are 
concerned, the appellants' contentions 
are sustainable and’the order of the Dis¬ 
trict Judge of Cuddapan transferring exe¬ 
cution to the District Court of North 
Aroob must be and is set aside. It must 
be admitted that the judgment of the 
High Court in A. A. 0. No. 252 of 1912 
is nob quiseclear on thequestion whether 
the District Court of North Arcot had 
exclusive jurisdiction over the further 
proceedings in the suit but that judg¬ 
ment, in our opinion, did not intend to 
deprive the Cuddapah District Court of 
its undoubted jurisdiction under the law 
,to continue the further trial of the suit, 
which must be considered as pending in 
that Court till a final decree is passed in 
the suit. Ground No. 8 is unsustainable, 
as the petition is in substance not an 
execution petition but an appli::ation in a 
suit bo pass a final decree and as such is 
nob affected by the bar of limitation Too 
great a stress should not be laid on the from 
of the petition. As regards ground No 4, 
the contention that the suit had abated 
by an application not having been made 
within six'months of defendant I’s death 
was nob raised or argued in the lower 
^ourt and defendants 8 to 10, the appel- 

■fiU*' on the record of the 

without such an objection having been 

« too late to 

nftf * ® °Wficbion now and even if it is 

Jlmilt? having filed a 

coril fk {to bring on the re- 

0 legal Mpresenfcatiyes of defen¬ 


dant 1) in March 191.5 in the North Ar- 
cob District Court and it apiioiiring (o us 
that tho judgment of this Ctuirt in tho 
previous proceo iing liptwooii Llicso sumo 
parties might have misled Iho |il;iin(ilt 
into the impression that appllcatioiis as 
in execution proooedin.L^s could l o taken 
by her once in three years and that iIkiv 
may bo made to the District Court of 
North Arcot, we consider that I lie delay 
in filing the jn-esonb apidication in (lie 
District Court of Cuddapah toluing in de¬ 
fendants 8 to 10 as tlio legal represonla- 
tives of defendant 1 might he excused 
and wo excuse it accordim^Iy. 

.■Vs rogrrils grouml No. 2 when a preli¬ 
minary decree is passed against a Hindu 
father for partition, it is presumably 
passed against him as represnting his un¬ 
divided family and binds his sons, and nn 
his death the plaintiff is entitled lo add 
his sons as his lethal representatives or; 
even as parties whose names sliould be! 
already on the records as lepreseiitod by! 
deemed to be their father till his doalhandl 
which names are nicroly sought to bo in 
scribed on the records openly after his 
death. (Seealso Ilira Lai Snhuv. Parme- 
sharRai{l) J^In the result wo modiliy thel 
lower Court's order by setting aside the 
direction transferring the decree for oxe- 
cubion to the North Arcot District Court 
and direct the Cuddapah District Court 
to treat the application of the plaintiff, 
not as one in execution but as one in the 
pending suit itsolf, to pass o. final decree 
afterappi.intmentof a commissioner, Ac., 
and to pa'-s fresh oi- Ilts accordingly. Wo 
nesd not say tint the commissioner ap¬ 
pointed under 0, 26. R. I J, may be a re- 
sident within the jurisdiction of the 
North Arcot District Court, if the Dis¬ 
trict Court ofCuldapah thinks it desir- 
able or convenient to appoint such a per- 
SOD. There will ho no order as to the 
costs of this appeal. 

S-N./r k. _ Decree modified. 

(1; 11899] 21 All. 35G. 
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AYLING AND Skshagiiu Aiy.ar, J.T. 

Raman C/ifWy—Appellant. 

v. 

Pasupalhi Respondent. 

Appeals Nos. 112 and 150 of 1916, de¬ 
cided on 1st February 1918, against de- 
eree of Temporary Sub-Judge, Ramnad, 
D/- 20bh December 1916 in 0. 8, 
No. 152 of 1911. 
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Ui Contract Act (1872), S. 2 (d)-Promisor 

s 

cannot be promisee, i- 

The il-'firation of the term ccn^deration m 
S. 2 r-x. lu(]-'s the idea that a promucr can ah=o 

be the promi'ce. „ . ^ 

(b) Promissory Note-Pro-note benami by 

two persons in name of one of two payee# 
Suit by ostensible payee is not maintain* 

^’^A^snit on a iromis'ory note executed by two 
rersous.oneof whom is tbe real promise from 
whom tl.e consideration actiiallv passed. not 
maintainable bv the estennble payee who is 
only a beaainilar for one of the ^ ^ j 

T. Iian(jachariar,T. Narasiviha Iyen¬ 
gar and A'. Krishnama Chariar—lov Ap¬ 
pellant?. , _ 

C. V. Anauthaldifihna .hyar, A. f • 
Madhava Jiao, A. P. Lahhmann Rao, 
K. Srinivasa Aiinintjar, and .1. 
vatha Iyer -for Respondents. 

Judgment. - The Subordinate J«af ;0 
was wrong in holding that the previous 
decision of this Court disposed of issue 

1. The first part of the latter runs 

*^*^ ^Vhptber Naebiappa Cbclty and defenaaut 8 
executed plaint inomhsorv note and re:cived 
considfr.ation from plaintifT;’’ 

and the question of whether the promis¬ 
sory note was supported hy considcra- 
tion was not considered at all by the 
learned Judges. We must therefore cal 
for a finding on the evidence on reconl 
on the question of whether the jdaint 
promissory note was or was not support- 
erl by conHideriition. The fipdinfi shouM 
be subinittcl in two months from this 
date, and seven days will be allowed for 


to 5 stated that no money came from the 
plaintiff and that the real lender was de- 
fendanb 8. between whose firm and the firm 
of defendants 1 too tbe loan was adjusted. 
In this state of the pleadings, the first 
issue was raised which in substance in¬ 
volved the decision of two questions, (a) 
whether plaintiff advanced the money 
and was consequently entitled to sue and 
(b) if not. whether the plaintiff being a 
henamidar for defendant 8 was entitled 
to maintain the suit. On tbe first oc¬ 
casion the Subordinate Judge held that 
plaintiff being a name-lender was not 
entitled to maintain the suit. . he also 
found that there was an endorsement to 
defendant 8 by the plaintiff, and that the 
note went out of the possession of the 
plaintiff. Sankaran Nairand Oldheld, JJ., 
who heard tbe appeal on fir^ de¬ 
cision held that the note liad left the 
hands of the plaintiff. On the question 
of the plaintifi's right of suit, they held 
that although he may only he a benarin- 
dar. his right of suit was nob lost, ibe 
case was rcmande.1 to the Subordinate 

Jud20, „ , ,. 

On this second occasion.tho Subordinate 
Judge held (hat the question of the pay- 
meet of consideration l>y the plaintiff 
was res jndie.ita hy virtue of the decision 
of Sankaran Nair and Oldfield, JJ. ye 
heard the appeal from this latter judg¬ 
ment of the Subordinate Judge. \Ve dis¬ 
agreed with him on the question of res 
judicata and remanded the suit for trial. 


• . 1 -_t 


filing objections. , , . c ^ 

The trial Court submitted his nnding 

that no consideration was paid by the 
plaintiff and that therefore nothing was 
due to him thereunder. 

Judgment—This case has come up to 
this Court more than once and has given 
rise to differing comments on the word¬ 
ing of the judgments cf this Court. It IS 

therefore desirable to state once again 
the facts of the case, so that there may 
be no occasion for further misunderstand¬ 
ing. The plaintiff sued on a promissory 
note standing in his name. His case was 
that he paid money for the note. Tbe 
executants were one Naebiappa Chetty 
■who, it was alleged, was the agent of the 
firm of which defendants 1 to 5 were 
said to be the partners, and defendant 8 
who it was alleged, was the agent and 
partner of a firm of which defendants 6 
to 10 were the parbneis. Defendants 1 


these terms: 

“Wlietber the plaint promissory note was or 
was not supported by consideration.” 

But it is clear from the [irevious por¬ 
tion of our judgment that we did nob in¬ 
tend to vary the issue originally framed; 
and we stated specifically that the trial of 
the first part of the first issue originally 
framed was not barred by res judicata. 
On the present occasion, tlie Subordinate 
Judge has come to the conclusion that 
plaintiff paid no portion of theconsidera- 
tion. Mr. Anantalcrishna Aiyar does not 
seriously attack this finding, and we think 
the Subordinate Judge’s decision is borne 
out by tbe evidence on the record. What 
the learned vakil for the plaintiff urges 
is that even though the money might 
have belongol to defendant 8, so long as 
the plaintiff is the holder of the note, he 
is entitled to sue for its recovery. 
lare unable to agree with him. The d®- 
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fondant 8 \vho is the real promisee is 
himself a co-promisor. If the note had 
been executed to defendant 8 by himself 
and by Naohiappa Chetty, defendant 8 
would not liave been entitled to maintain 
i suit. No authority to the contrary has 
been cited to us. The definition of the 
term '‘consideration”excludesthe idea that 
li promisor can also be the promisee. 
Mr. Anantakrishna Aiyav’s suggestion 
that defendant 8 was different from the 
firm which was the promisor has not 
been raised or tried hitherto and we can¬ 
not allow that question to be argued. 
If defendant 8 as promisee of a note of 

I which he is the promisor cannot maintain 
i suit, it also follows that the plaintiff 
who is his benamidar cannot maintain 
jibe suit. A benamidar caunot he in a 
better position than the real owner. In 
•this view, the suit brought by the plain¬ 
tiff must be dismissed with costs. In 
the result we accept the finding of the 
Subordinate Judge, allow Appeals Nos. 
112 and 160 of 1916 and dismiss the 
suit with costs against the plaintiff 
throughout, subject to plaintiff’s right to 
recover costs awarded to him in Appeal 
No. 349 of 1912. The memorandum of 
objections is dismissed without costs. 
The appellants in Appeal No. 112 of 
1916 must pay the costs of respondents 
2 to 4. 

S.N./li.K. Appeal aUowcl, 
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Spencer and Kuisiinan, IJ. 

Aiyanar liajas.n(l another — Appel- 
lants. 


V. 

Alagar BajaanH o/Jicrs —Responden 

Second Appeals Nos 2122 and 2123 
1915, Decided on 29tli August 19! 
against decree of Dist. Judge, Runni 

in Appeal Suits Nos. 491 and 490 of 19 
CjvU P. C. (5 of 1908). O. 2, R, 2-Suit 
dedirition and injunction restraining < 
turbmee of poiieftlon-Dismiiial of tuii 
failure to prove po»»e»iion—Subsequent i 
lor deelyation and poiseision ia not barr 
A «uit lor deolaraiioo of title to aod posse-s 
oI property will not bs barrod under 0. 2, R 

dLwi“ dhralsfidl of a previous suit 

restraining def 

“ '• *'8. “ < 

A V • i. 

A- iirithnatwmv Ayyar and A 
y. "araitmhocAanar-for Respdfcs 


Judgment.—On tho iiutliorifv cf tlie 
decisions in Jihuniti Nnlh Khan v. Shih 
Nath Chu^'kcrhntly (l), Jtiniilr;/ AU v. 
Gokul Misir (2) i\.n<\ Silijit-iu Suhih y. 
Buntala Ilaman (3) wo. luivo in hnsita 
tion in holding that tlio lowor O nivt-^i 
were right in tliinking tliat the pnNont. 
suit for a declaration of iho plainiill’s' 
title coupled with a i)rayor for 
is not barred unler 0. 2, R. 2, liy reason 
of the plaintiff’s previous suit, uhichj 
was for a declaration of title and for ani 
injunction against disturbance, having! 
been dismissed through liis failure to! 
prove possession. The cise in X-ujajhirhi 
Iyer y. Kri.Aiuamiuii Aiyar (4) is dis¬ 
tinguishable on the ground that there 
the previous suit was dismissed for de- 
lault which involved a finding of .all tlie 
issues ag.iinst the plaintiff. Tho (|uos. 
tion of res judicata upon which that case 
was decided does not arise for decision 
against tho plalntill'in this ciso, as in 
both suit.s liero the plaintiff succeeded on 
the issue as to the cliaracter cf tho sale- 
deeds. The Second Appeal No. 2123 of 
1915 fails and is dismissed with costs. A 
further question has been raised in 
Second Appeal No. 2122 of 1916. namely, 
whether Original Suit No 249 of I9ll 
vvas properly instituted on a cause of ac¬ 
tion which was in the previous litigation 
cotnbined with that which formed the 
basis of Original Suit No. 183 of 1911 . 
This point was not raised at the trial in 
the Courts below and v.-e cannot allow it 
to be iiigiied at this stage. This second 
appeal is also dismi>sed vvitli costs. 

S.N./ r.k. Appeals (Usmisielt 

(U U8S21S C.il.81;). ■ 

(2) [mnn .411. i72=ni. c. i5t. 

(3) lli)l31 3S Mad. 217=20 I. G. 41®. 

(4) (lOlOl 31 Mad. 07=0 I. C. 233. 


A. I. R 1919 Madras 45 (2) 

Sadasiva Aiyar and Naher, it. 

Nalluri Chcnchiah, In re and others — 
Accused—Petitioners. 

Criminal Revn. No. 583 of 1918, and 
Criminal Revn. Petn. No. 471 of 1918, 
Decided on 16th January 1919, from order 
of Sess. Judge, Guntur, D/. 15th July 
1918 in Criminal Revn. Petition. No. 10 
1918. 

(a) Criminal P. C. (1898). S 436 — Direc¬ 
tion by SRstiona Court to commit accuied 
to Sections for offence under S. 471 of 
Penal Code it notlegil, 

A direction by a Court of Sesuon to a Magis- 
trale to commit an occused person to tlie Ses¬ 
sions for an oQeacs under 3. 471, Penal Code, is 
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beM'iiil if'I'owcr laulor S. 4J^G, Criminal P. C. 
Ilk'ill'iice i'nol cxclnsivclv triable bv the 
"rt. ■ IP 40 C 21 

lb' Penal Code fl860), S. 193 — Deposilioii 
not read over to \vitne»s and not acknow* 
ledg d as cjrrect -Omission is not merejirre* 
guiarily—Conviction under b. 193 is not sus¬ 
tainable 

A cjuvictioD luidcr S. 19-1. Penal Code, is nol 
sU'tainiib'e where the depo'iti.n after it had 
been (■•'inple'ed was not road over to iho wilnoss 
and acknjaledped by him to be ctrrcct. The 
11 more than au irregularity and it ia 
dangerous and aj-ainst public-policy to make a 
wiiuoss litii'lo on an unsafe teord; 45 /. C. 507, 
nol .\pi>r. IP IT C ll 

(c) Criminal Trial—Evidence—Depositions- 


The dopositi‘ 1 ) is the only evidence admissible 
f f the statement alleged t) have b.en made by 
the witness. tP C 2] 

(d) Criminal P. C. (1898), S. 239 -_S. 239 
does not prohibit preliminary inquiry for 
commitment to Sessions. 


Section 2^9 only prohibits a joint trial and 
not a iomt preliminary inquiry lot the purpose 
of commitment to the Sessions. IP 47 0 1) 
P. Chenhiah —for Petitioners. 

Public Prosecutor—tor the Crown. 


Sadasiva Aiyar, J.—The petitioners 
in revision are the four accuse! in P. R. 
C. No. 4 of 1918 on the 61e of the Sta- 
tionary 2nd Class Magistrate. Ongole. x\n 
inquiry for the purpose of commitment 
or rlischaige. as the case may ho was 
made in this case by the sail Stationary 
2nd Class Magistrate, the complaint 
against accused 1 being under two Ss. 471 
and 193, L P. C. and against the other 
accused under S, 193, I. P. C. alone. The 
charge under S. 193 relates to the deposi¬ 
tions Exs, K, L. M and N. given by ac- 
oused 4 before the District Munsif of 
Ongole in Original Suit No. 47 of 1913, 
to the effect that the complainant execu- 
ted a promissory note for Rs. 500 in 
favour of accused I’s father. The Sta- 
tionary Sub-Magistratedischargei all the 

accused under S. 209, Criminal P. C. He 
considered that Exs K. L, M and N were 
not admissible in evidence as the legally 
correct record of the statements given 
by the accused in the Ongole District 
Munsif's Court's suit because it appeared 
from the evidence of the Trial Clerk (P. 
W. 3) of the District Munsif’s Court that 
the depositions after they werecompleted 
were not interpreted and read over to 
the witnesses as required by O 18, Rr. 5 
and G, Civil P. C. Pie also held that the 
statements could not be proved by the 
other evidence except these records 
{Exs. K, E, M and N) under S. 91, Evi¬ 
dence Act. This is the ground on which 


the Stationary Sub-Magistrate based the 
discharge of the accused so far as the 
offence under S. 193, I. P. C. w-as con¬ 
cerned. As regards the offence under 
S. 471, I. P. C. against accused 1 alone 
the Magistrate's reasons are not quite 
clear except that thedepositions (Exs. K, 
L, M and N) cannot be usei to connect 
accused 1 with the forged document 
Ex. A. 

Against tlie order of discharge a peti¬ 
tion under Ss, 435 and 437, Criminal P. 
C. seems to have been presented tp the 
Sessions Judge and the learnel Judge 
set aside the order of discharge and pas¬ 
sed an order containing two directions, 
the first being that the case against ac¬ 
cused 1 should be committed to the 
Sessions Court by the Sub-Magistrate in 
order that accused 1 may be tried for the 
offence under Ss. 471 and 193, I. P. C. 
and the second direction being that as 
regards accused 2, 3 and 4, the District 
Magistrate of Guntur should direct either 
the Joint Magistrate of Ongole or any 
other Magistrate he thinks fit to make a 
further inquiry into the complaints 
against these persons and try them as 
separate cases and (lisi)oseo( tliemaccord¬ 
ing to law. I must say that the learned 
Sessions Judge's first direction out of 
tlie two directions found in bis order is 
not warranted by the powers exercisable 
by him under the provisions of S. 435 or 
S. 436, Criminal P. C. The offence under 
S. 193,1. P. 0. is nob exclusively triable 
by the Court of Session. The offence 
under S. 471, I. P. C. is also not exclu¬ 
sively triable by the Court of Session, 
unless the forged document is a promis¬ 
sory note of the Government of India. 
The Criminal Procedure Code (S. 436) 
gives the Sessions Judge power only to 
call for and examine records. S. 436 
gives him power to order commitment 
only when the offence is exclusively tri¬ 
able by the Sessions Court. The Ses¬ 
sions Judge’s''order therefore directing 
accused to be committod to his Court is 
illegal and must be set aside. As regards 
the charge under S. 193, I. P. 0., against 
alt the accused there is a case not offici¬ 
ally reported but mentioned in Meango 
V. Baviah (l), which goes to the length of 
holding that even serious irregularities 
in making the record of the depositions 
of witnesses do not render that record 
inadmissible in evidence to prove the 

{!) [191S] 45 I. 0. 607, 
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statement so Recorded and only go in 
mitigation of the weight to be attached 
to that record as accurate. I am not 
prepared to agree to that extent. 

Where a deposition after it has been 
completed has been interpreted and read 
over to the witness and acknowledged by 
him to be correct any irregularity due 
to the omission of the observances of 
further formalities such as the presence 
of the Judge and his listening to the 
reading during the time when the deposi¬ 
tion is interpreted and read over to the 
witness may not affect the admissibility 
of the record as evidence of the witness's 
statement: see Bogra, In re (2). But the 
omission to interpret and read over the 
deposition to the witness after the. de- 
position is completed cannot in my opi¬ 
nion be put on the same footing because 
the guarantee provided by the law for 
the accurancy of the deposition has been 
substantially ignored and it is dangerous 
and against public policy to make a wit¬ 
ness liable on such a wholly unsafe re- 
cord. I would therefore set aside the 
Sessions Judge’s order so far as it directs 
the District Magistrate to make further 

inquiry in respect of the charge under 
8. 193,1. P. C. 


I may add that the Sessions Judge fe 
into another error in holding that tt 
Sub-Magistrate contravened the prov 
BioQSof S. 239, Criminal P. C. in enqui 
iug into the cases of these four accuse 
jointly. S. 239 prohibiting onlyajoir 
trial and not a joint preliminary inquir 
into a case for the purpose of commi 
menttotho Session. Though the Se 
01OD8 Judge’s order as against accuse 1 
must be set aside as illegal. I think thi 
this 18 a case m which the powers of th 
Court unrler 8. 439, Criminal P. ( 
might properly be utilized for passii 
he necesBMy order in connexion wil 
the alleged forging of the proraissoi 
• iu the interests 

«''i<Jenco hofo 
the Sttb-Magistrato that accused 1 did u 
the deoument as genuine in a Court 
“''“he document is a 

Mugistr^afe’ ■’n'nt; Till ' 

was to have cem.iittS'’ 

1ireothimto'do!„.°’'''°''"’‘''«a 


that I am strongly influencoil in the view 
I take as to the adinissitiilifcy of the 
Exs. K, L, M and N, whicli li;iv(3 clearly 
been recorded in an irregular manner, 
by the provisions of S. 91. l-’.vidonce Act,' 
which seem to lay down tliat (ho -leposi' 
tion is the only evidence admissihlo of 
the statements alleged to have been 

made bv the witness. The words are: 

“In all cases in which aoy rnalter is r«(|iiiie(l 
by law to be reduced to the form of a dociimont 
no evidence shall bo given in proof of such matter 
exc<-pt the document itself or see. udarv evident a 
of it.” 

It seems to me that where the legis- 
laturo has imposed so narrow limits on 
methods of proof wo should he careful to 
see that this sole proof is forthcoming in 
a form which is free from suspicion and 
I entirely agree with my learned brother 
that where the ground of the attack 
goes to the knowledge of the witness as 
to what has been recorded as his state¬ 
ment we have not got that certainty of 
accuracy which the law must require 
under S. 91, Evidence Act. I agree with 
the order proposed by my learned 
brother. 

S.n./r.K. Accused 1 committed. 
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Spencer and Krishnan. JJ. 

Secy, of State —Defendant — Ainel 
lant. 


r » 

Sami Chettiar —Plaintiff - Eespon- 
dent. 

Civil Misc. Appeal No. .379 of 1917 
Decided on 12tlj July 1918, against order 
of Temporary Sub-Judge. Tanjore D/ 
3lst March 1917. in A. S. No. 12 of 

IV i t . 

c ^*1^*'^*’** hand Encroachment Ac! {1905) 

V period of 6 months 
limitalion for all suits coming within purview 

® wV*'L j“'!‘ evicted 

and cattle shed demolished by Revenue 

authorities-Land ord suing for possession 

after notice to Collector-Landlord is “per¬ 
son deeming himself aggrieved ’-His suit if 
brought after six months is barred. 

The effect of S. 14 is to substitute a period of 

6 months for the various periods provided in the 
Limitaljon Act. for nil -uiti which come within the 
purview of th first part of the section. [P id C 3] 
Where a tenmt in occup.tiun f land was 
evicted in proceedings under the Midras Land 
Encroftchmeot Act a&d a catile'fihed (borcon 
was demolished by the Revenue Antborltics, and 
the landl'ird, in assertion of bis right, sued for 
ptsoes^ion after notice to the CoUect'jr; 

Held: (l) that the plaintiff was a person deem-^ 
ing himself aggrieved* within the meaning of 
8* 14 oi the Act; (2) that the aait was barred. 
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Ivavine ^eon brought more than six moulhs after 

tllG oviclio'1* . 

r,r is uot necessary that 

lie pl iiDiifi should say in so muiiy words m hia 
n'aint that he has been aggrieved but if the 
iflect of his allecations shows that he considers 
1 , msr>l[ ft-crievcd l>v tbc action of the autbon- 
is" the person who will come within tbs 
lords’"deomini^ himself agntieved” within the 
rtf S li. Au aruendmeat of tilh made 
iTsbow that the eviclion proceodia?^ were illrfial 
cannot tahon as uecess.yily showing that the 
fliiit is for vindication of title, nor docs it take 
the plaintiff out of the category o persons 
desuiioR t'uems' Ives aggrieved. 11 -49 C 1) 

fhl Madras Land Encroechment Act(1905), 
S 14 —S. 14 includes claims for recovery of 

*’Th“lor"dinp of S. U is wide enough to inchido 
A claim for recovery of possession, which is one 
of the ways of redressing a lorsoa who has been 
wrongly evicted. l-i 4J o ij 

(cl Madras Land Encroacbmenl.Act (1905), 
C 14 -Person though not parly to proceed- 
\Js resulting in eviction, his rights maybe 

boa parly to the pro- 

^Sb'rquently invaded by tbe actual eviction it- 
S and thereby he may become a person ^ag- 

^ K. RcLmssom —(or Appellant. 

K. NdTdsivihcL AiijdtiQif'f' forRespon- 


Krishnan. J.— Id tl’is case plainlifl' 

sues to recover from the defendant, the 

Sectetary of State for India in Cuuncil. 
a small plot of'laud iu ihe village of 
Thuhili with Rs. ^5 as damages for the 
demolition of a cattle-shed on it. In his 
plaint ho alleges that the land in ques- 

tion belongs to him, that in any event 
he has acquired a title to it by adverse 
possession for over 60 years, that he had 
leased it out to his tenant, one Appa- 
swamy Chetty. and that while it was in 
the latter’s possession, the Collector of 
Tanjore issued notice to his tenant under 
Madras Act 3 of 1905 and evicted him. 
%vrongly treating theland as Government 
property, and that the defendant’s Re¬ 
venue Inspector demolished the cittle- 

shed on it which also belonged to plain¬ 
tiff. He asserts that these proceedings 
are not valid and binding on him and 
seeks to recover possession of the laud 
with damages as above stated. He puts 
his cause of action as arising in .Juno 
19 U on the date of eviction and states 
that even if the period of limitation pre- 
scribed by S. 14. Act 3 of 1905, be hold 
applicable, his suit is saved by the fact 
that the final orders on his petition to 
the Collector were only passed in July 


191), the suit being within six raonthi 
of that date. The defendant, among other 
pleas, raised the plea that the suit was 
barred by limitation. The District *ilun- 
sif upheld this plea and dismissed the 
suit without trial on the merits, as under 
S. 14 the cause of action arises on the 
date of eviction, the final orders of the 
Collector not affecting the question. On 
appeal, however the Sub-Judge reversed 
that decision, holding that the general 
law of limitation applied to the case and 
not the rule laid down in S. 14, and re¬ 
manded the case for trial on the merits. 
It. is against that order that tlie defen¬ 
dant has appealed to us. The Govern¬ 
ment Pleader contends for him that the 
six-months’ rule in S. 14 applies and 
that the suit should he dismissed as 
barred by limitation. It is not denied 
that the suit must fail, if the rule ap- 
plies. The question for dcci>ion Uiere- 
lore is whether the special rule in S. 14. 
Act 3 of 1905, or the general law of 
limitation applies to this ease. _ 
Section 14 provides that nothing m 
that •\ct should he held to prevent per¬ 
sons deeming themselves aggrieved by 
proceeding uoler the Act. except as pro¬ 
vided in it. from applying to the Civil 
Courts for rodress. Tlie Act thus pre- 
servos the right of such persons under 
tlie general law of the country to sue in 
the ordinary civil Courts to enforce their 
rights which have liecn invaded by such 
proceedings. But under tlie 2d(1 part of 
the section such suits are subjectol to 
the limitation of 0 months from the date 
of cause of action and this term is ex¬ 
plained. in the case of eviction, to be the 
date of eviction. Tlie effect of this sec¬ 
tion is tlius to substitute a period of 6 
months for the various periods provided 
in the Limitation Act for all suits which 
come within the provisions of the Ist 
])art of it. From a perusal of the allega¬ 
tion in the plaint there can he no doubt 
tliat the plaintiff' s case is that the evic¬ 
tion proceedings and the demolition of 
his shed vvere wrong? done to him under 
the Act, and be asks for redress of these 
wrongs by possession of the property be¬ 
ing returned to him and by compensation 
being paid to him for the destroyed 
buildings. The case therefore seems to 
fall exactly within the scope of tbe sec¬ 
tion. The Sub -Iudgo has taken the view 
that though the plaintiff may be a 
son actually aggrieved by the proceedmS® 
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•under the Act, ho should still not be 
considered to be a person “deeming him¬ 
self so aggrieved,” those being the words 
of the section; because, in his opinion, 
plaintiff has nowhere expressly admitted 
it in his plaint: beholds that the pre¬ 
sent suit is one “brought to vindicate 
plaintiff’s general title.” I am quite un¬ 
able to accept this view. It is not neces- 
sary that plaintiff should say in so many 
words in his plaint that he has been 
aggrieved but if the effect of the allega¬ 
tions he makes shows that be considers 
himself aggrieved by the action of the 
Collector, he is the person who will 
come within the words “a person deem¬ 
ing himself aggrieved.” 

His allegations show that the eviction 
proceedings were an invasion of his rights 
in the property, as it must ho. as the 
eviction is carried out under an assertion 
of title in the Government and a con¬ 
sequent denial of the title and right to 
possession in every one else. To show 
that the eviction proceedings were illegal 
and were a grievance to him, it was 
quite necessary for him to aver title in 
himself and therefore that averment can¬ 
not be taken as necessarily showing that 
his suit was only one for vindicating his 
geuoral title. It is not necessary to con- 
sider if plaintiff could have framed his 
suit omitting all reference to the eviction 
proceedings in such a manner as to avoid 
the applicability of S. 11. It is sufficient 
to say that the present suit is not such a 
suit. 

It is next argued that, so far as tho 
claim for possession based on plaintiff’s 
title is concerned, it should ho treated as 
outside the scope of the section and not 
necessarily a redress for the wrong done 
by eviction. This question was consi¬ 
dered in tho case of Kolia Gavoinia 
Natdu V. .Swy. of State (l), and both the 
learned -Judge.? there held that the word¬ 
ing of S. 14 is wide enough to include 
claims for recovery of possession. It can- 
not be denied that delivery of possession 
is one of the ways of redressing a per- 
son vpho has been wrongfully evicted. 
The only difference between tliat case and 
the present one is that, whereas in that 
uso the person evicted wa, the plaintiff 
himself,_ the man evicted here is the 
PUmtiff 8 tenant as he was in occupation 

of the land at the-time. I do nob think 

difference as to the annli. 

(0 11916} 83 I. C. 066. 
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oability of S. 11 to tho present suit. Un. 
der S. G of the Act. eviction proceedings 
have to be taken ag.iinst. the poP'^nn occu- 
pying the l.ind anilagaiti'^b none else. Tho 
validity of tho )irujeoding in l!ic present 
caso is not therefore alVocfel in miv w.iv 
by notice not having hnon ?ci ve 1 on tho 
plaintiff. In fact plaintiff hiiii'^elf appliol 
to tho Sub-Collector against the notii'o 
and subsequentlv sent a lawyer's notice 
to the Collector against it, al 1 hoforo tlio 
eviction. lie was aware of tho proceo 1- 
ings and treatel thorn as affecting his 
rights, and it is not alleged that the pro¬ 
ceedings were vitiate! hy any inegu. 
larity. It is suggested that he is not 
hound by the proceedings, as he was not 
a party to them and therefore he cannot 
he looked upon as a person aggrieved hy 
thorn. I do not think this argument is 
sound in the present cise. Wo have hero 
be deal with eviction proceedings and in 
such a case, though a rniii tiriv njt ho 
a party to tho proceeiings resulting in 
the order for eviction, an i therefore nob 
affected bv it. his rights may be subse¬ 
quently inva.ded hy the actual eviction 
itself and thereby he may hecoiue a per- 
son aggrieved. That is the position in 
the present case. It will ho noticed that 
the section does not say that the per¬ 
sons suing should be aggrieved by any 
proceedings “against them.” These words 
“against them” are not in the section 
and wo cannot read tliem into it. 

The result tlicroforeisthat the plaintiff 
in the pi'esent suit is a person deeming 
himself aggrieved liv prccee linos under 
Madras 3 of 190> seeking relrrs.s in 
tho civil ourt, and tho six months’ rule 
applies U the suit. Tne decreo of the 
Sul).Judge must therefore be rovorsed 
and that of the District Muhsif restored 
with costs here and in tho lower Court. 

Spencer. J.—J agree that the appeal 
must be allowed and tho decree passed 
by the District Munsif restored with 
costs throughout. The prayer in (he 
plaint is plainly for redress for the pro- 
ceedings taken by the revenue autho¬ 
rities under Act 3 of 190-5. The gist of 
the plaint and the conduct of the plain¬ 
tiff in petitioning those authorities and 
in giving a notice of suit to tho Collec¬ 
tor make it impossible for him to deny 
that he is a person “deensing himself to 
be aggrieved’'by proceedings under that 
Act. 

S.N /r.K. 


Appeal allowed. 
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Aylikg and Coutts-Trottkr.JJ- 

A. Venkctarama Aiyar —Defendant 
Appellant. 

V. 

E. Venkotarama Aiynr &rA others— 
Plaintiffs and Defendants—Bespondents. 

Second Api'cal No. C03 of 1917. De- 
cided on Slst March 1918, asainst decree 
of Dist. Judge. Tanjore, in Appeal Suit 
No. 337 of 1916. 

T. P. Act (1882), S. 41—Transfer of palla 
to help transferee to secure employment— 
Transferee whether ostensible owner — Pur¬ 
chase from transferee-Absence of enquiry as 
to title of vendor—Vendee held could not rely 
one title acquired by csloppc-l against real 
owner— Evidence Act (1872l, S. 115. 

Wben one person allows another to hold him* 
«clf cut as tUo owner of an estate and a third 
tci'cn rurclia.'cs it for value fiom lh» apparent 
owpei in the belief that he is the real owner, the 
vendee, when sei king to cteato a title to the pro- 
neitv by estoppel as against the real owner, must 
ktisfy the Court that he had neither actual nor 
constructive novicte of the rral title and had not 
teforc him anv circumstances which would have 
put him on reasonable inquiry to find ou’ the 

truth ^ *. 

ArartaUcgetl'cr fromS. 41,T. P. Act, the Evi¬ 
dence Aclanoids no definition of estoppel to dis 
pense with the necessity of the pnrcha'^cr making 
reasonable inquiry: Z. A. bup. T <f. 10. 

[P 'll <’ i'. 

riaintiff Iraiisfcnccl the patta h r ‘cmcofhis 
lands to the nan c of lii« sen-it law, <1 n l int 1, 
to help tha liitti r in sreuring Hi-’ i.p: oit.un til of 
■Villare Mnnsif; soinethnr ilii-r (!■ h’uihu.t 1 filed 
a t etilif n in ill olvi-iicv mnl ilif (,llici.il lUci-ivcr 
dealt with the phiintilfs prnperty, jalta whereof 
bad bet-[i liansfcrrul to defendant 1, as the 
laiter's properly and put it up for sale. Defen¬ 
dant 2 lurcha^ed it. It was found that be bad 
made no inquiry as to the security of bis title: 

EeJd : ttal defendant could not rely on a title 
acquired by estoppel as against plaintiff 1. 

Quaere : Whether the fact cf the transfer of a 
patta weuld make the transferee an ostencible 
owner within the meaning of S. 41. (P 00 C 21 
T. S. Bamasioami Aiyar—ior Appel- 
lanfi. 

A. V. Visivanatha Sastri—lor Eespon. 
dents. 

Judgment.— This case raises a ques- 
tion as to the ownership of certain lands 
in a village in the Tanjore District. 
Plaintiff 1 was the Village Munsif of the 
village: plaintiff 2 is his son, and defen. 
dant 1 is his son-in law. Some years ago 
plaintiff 1 vvho apparently was an old 
man—hehasdied since the institution of 
the suit—wished to relinquish bis posi. 
tion as Village Munsif. Plis son was in 
the Revenue Department and did not 
veisb to succeed him. So he desired the 
appointment for his son-in-law, defen- 
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dant 1, and he applied to the Deputy 
Collector to appoint his son-in-law in his 
place. Apparently the Deputy Collector 
raised the point that the son-in-law must 
he a pattadar in the village in order to 
have the office of Village Munsif. Plain¬ 
tiff 1 thereupon said that defendant 1 
had not any lands standing in his name, 
hut that he, plaintiff’1, would transfer 
his patta to defendant 1; and requested 
the Deputy Collector to carry cut tli 
transaction; and it appears from the 
documents in this case that what was done 
was that the patta of the suit lands wae 
transferred from the nanie cf the fathers 
in-law to the name of the son-in-law, 
defendant 1. At a subsequent period de¬ 
fendant 1 filed his petition in insolvency 
in the Tanjore District Court and was 
adjudicated an insolvent. Thereupon his 
property vested in the Olhcinl Receiver; 
and finding, I suppose, lliat tlie patta of 
these lands stood in liis naino, bhu Official 
Receiver proceeded to deal with them as 
part cf tlie estate available to the cre¬ 
ditors. lie put llieso lands up for salfr 
and lliey were kept in suspense as soon 
as it was found that the title of defen¬ 
dant 2 would lie questioned and it awaits 
the dcleniiination of this appeal. 

I'tfcndant 2 puts the case in three 
ways. In the first place, he says he Is 
entitled to succeed under S. 41, T. P. Act. 
That section provides : 

"Whetc wilh tbo consenl, csprefis cr implied, 
of tbe person? interested in immovable property, 
a person ie tbe ostensible owner of such property 
and transfer the same for consideration, th* 
transfer shall not be voidiible.ou the ground that 
tbe transferor was not authorized to make it; 
provided that tbe transferee, after faking reason¬ 
able cars to ascertain that tbe transferor had 
power to make the transfer, has acted in good 
faith.” 

Now, it is unnecessary to discuss who-; 
ther the fact of the transfer of patts 
would create the transferee an ostensibic 
owner within the meaning of this section 
for the simple reason that, however that 
may be, ou the finding of the learned 
Judge, the transferee in this case 
obviously failed to satisfy the require¬ 
ments of the proviso that he should take 
reasonable care to ascertain that tbe 
transferor had power to make the trans¬ 
fer; because the learned Judge in terms 
says that : 

“ the slightest inquiry would have shown defea* 
dant 2 that the title deeds were not with defe®' 
dant 1 and that defendant 1 had no claJ®’- 
wbatevei to the land.” 
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We cannot gb behind that Bnding 

and that appears to dispose entirely of 

any casa that the appellant might he 

supposed to have on the section of the 

Transfer of Property Act. But he puts 

kis ea?e wider than that, and he says: 

" Apart altogether from the special remedy 
provided by S. 41, T. P. Act, I am entitled to 
lely upon the general law of estoppel, which f)r 
this country is embodied in S. 115, Evidence 
Act.” 

And be says. 

" unfettered by the proviso and uneocumbercil 
with any duty of making particular in-]iiiri*s. 
the general law of estoppel simply provides mo 
with this remedy, that as a representation has 
been inado to me in common with all the world 
by plaintiff 1 by putting the name of defendant I 
as the pattadar of his property, I am entitled 
to say that he shall not in future be allowed to 
maintain that defendant 1 was not the triD'^f<'re 0 
•f that property, and that bsing so I c.an preclude 
him in this suit without anv refrreneo to the 
lection of the Transferor Property Act fr in 
alleging that he is in fact and in truth the owner 
•f tlie property.” 

Now with regard to fcliafc, the conten¬ 
tion for respondent 2 in the first place is 
this: ho says, you must take the very 
general provisions of the section of the 
Evidence Act as controlled and curtailed 
by S. 41, T, P. Act, and there is in fact 
a decision—a single Judge’s decision no 
doubt—in Iloorhai v. Aisahhai (l) where 
Beaman, J., carefully con.sidered tire re. 
lations betwortrj tlie two s''ction> and 
came to the coijclusion thatS 4 i must 
bo regarded as re'^trictirg the mt»ro 
general principles of tlio section of tne 
Evidence Act. lie says: 

“ A very superficial analysis would reveal 
•bvjous distinctions between the ordinary princi¬ 
ples of estoppel on the one h^nd and’ the ap¬ 
plication of tlie principles to which effect has 
been given under S 41, T. P. Act,” 

and the effect of holding that will be to 
bold that the section of the Evidence 
Act is curtailed in this sense that the 
Transfer of Property Act forbids any 
peson to avail himself of the estoppel 
created by the Evidence Act in the case 
ei transfers of immovable property, un¬ 
less the transferee satisfies the further 
condition of having made reasonable in- 
qumes as to the security of his title. 
U IB really not necessary for us in this 
case to say whether that be so or not. 
for this reason that in the year 1872, in 
^amcoomao Koondoo v. John and Maria 
^ McQueen (2). the Privy Council, at a 
when t he section of the Evidence 

(1) 119101 6 I. 0. 898! 

(2) U878] I. A. Sop. Vol. 40—8 Bar. 160 (P.O.). 


Act was in foi^cn and the Transfer of 
Property Act had not vet Imen onac'.Oil 

a • « ^ *1 
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could only ho availo.l of I 
used the cate and imuiirv u* 
provision of English equity, T 
their fiordships say: 
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tbo llugli-ib Court of Cluincorv ,ii i-s j 
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upon the gcneril ntl-s of .qnitv aud good tou- 
sciouco wliich bind ihe t’ourl.s in Indi.,. hocaiisa 
theprnciplc ofdecioon mint intiili. r c.vbo 
the same. It i. a principle of natuiMl dpiiiv 
which meat b> nniversallv appll. ab!-, that >vhcre 
one man allows an iher to hold hini^rlfoiU 
t.ie owner of ao o'a'e, a-id.athird pf^rs „ rnr- 
chwe*: If. fiir v.iln.', from the apparent owiicv 
in tb.‘b. licf tint ho is tho r.-il owaor fho ttt.m 

wboeoatloA« f'c-ti.c- lo hdd hitiiMlf .oit s'.all 

not be P ! initio i to :,u ... .'nq. 

unless can iverlhio-v ih.ri cf \lv pnioLaci' 

by showing.tl,or tl.it he had oiieot. . . 

of the rial lifh; or thcro f'xi'-tfj cii' iuii- 

stance. v.l..fh on:-ht t) hav*. put him iio,,n an 
lu'iuiry that, if prjserntcd. wouhi have It.l t.j 
dis;over> of i 

ItthcK-fuio appears that the Privy 
Council were pr.qvirr'.i to hold, at a time 
when the section of iho Transfer of 
Property Act was not in ('xi's'i'iH-;., tint 
a per.son who coiight. to oroUr',i till ■ l', 
veal nropnt.y by estoppel must ^ttisfv 
t.iyCoiiii that h^ hud neither actiii! rmri 
c m^i.nctivo notice and had not before! 
him any cironmstances wliioli would have' 
imt him on K-.isonahlc in )uity Infm l out; 
tlie truth. Hero the le.uned .In l^e tias 

found that this imrehasor did not mako 
the inquiries which were staring liitn 
iu tlie face. lie never inquired as to 
whom the lands belonged lo. ho never 
asked for tlie title-deeds, and we think 
one might gather from the fact that the 
Official Receiver held thepurcliase money 
in susiienseall this time, he must have 
been told by the Official Hectiver that 
he ha.d no title-deeds and the question 
of title was one of great trouble and 
difficulty. However, we need not go, 
into the evidence of that, because it is 
a matter definitely found by the Ju'’go. 
We therefore hold following thodecision 
of the Privy Council, that apart al 
together from tho section of the Transfer 
of 1 roperty Act, the Evidence Act affords 
DO definition of estoppel to dispense 
with the necessity of the purchaser 
making a reasonable inquiry. 
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Tho re-uU is that this sscond appeal 

must be dismissed with costs. 

< [{_{', Appeal (hsmissed. 
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I'HILT.irS ANT) XAPIEB, J-T. 
Puhlic Proseeutoi Appellant. 


V. 

Sankarnlingam d/nop/rn—Accused. 

Crimin'.il Appeal No. 77S of 191S, De¬ 
cided on March 1019. against ac- 

nuitUl of Suhdivl. Magistrate. Sivakasi. 
in Criminal Appeal Nn^ 98 f2) 

Madras Local Boards Act {18841, S, 98 (2) 
— Other person duly authorized as atore- 

said”— Meaning explained. • j 

The \Tor U ‘ other person duly aiithon_^d as 

in that behaU”. | 

Public Prosectitor—lor Appellant. 
Judgment.- We cannot agree with 
the Subdivisional Magistraie that the 
woi Js "other person duly anthori™! as 
yforessi.!," in S. 98 (2), Local Boards 
Act refer only to some person .iuly au- 
bhorized hv him iu that l.eliaH men. 
bioned in S. 08(1). for ue think that the 
use of the single word other” precludes 
ithis view, wliich would require the 
word “any” or “such other” to support 
it In our opinion there must he a sepa¬ 
rate authorization under each ^clause of 

the section, and the words afore¬ 
said” in Cl 2 must be road as meaning 
“by him in that behalf.” In this view 
■the notice issued by the Union Chairman 
was valid, as authority has been given to 
him hv Ex. C. 5. 33 of the Act does 
not restrict specific delegations allowoil 
by other sections of the Act, and ^ tliere 
is no reason to read the words other 
person” as meaning Vice-President alone. 

The case against accused being a sum. 
mons case no charge was necessary, and 
as accused was represented by a vakil ho 
must have been aware of the charge 
against him, and could not have been 
prejudiced by the Alagistrate’s omission 
to explain it to him. We set aside the 
order of acquittal and confirm the convic¬ 
tion and sentence of the Sub-Magistrate. 
S.N./n.K. Acquittal set aside. 
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Abdur Rahim and Srinivasa 
Aiyangar, JJ. 

Vadlainudi Gopalakrishnayya 
nnot/iers—Defendants—Appellants. 

V. 

Vadlamudi Gangayya and others 
Plaintiffs—Respondents. 

Civil Appeals Nos. 373, 421, 42'2, 384 
and 420 of 1915, Decided on 15th January 
1017, against decrees of Temporary Sub- 
.ludge, Masulipatam, in Original Suits 
Nos. 44 and 70 of 1913. . 

:}t(a) Hindu Law-Widow-Surrender m 
favour of reversioners is valid—Smallness of 
consideration and agreement to reconvey 
oroperty to strangers does not ir alters. 

surrender by a Hiudu her rever¬ 

sioners of practically tbe whole o ber bii^band s 
estale is valid, though the actual codsuIy.Iiou 
paid is small and very much below the wiloe of 
tbe estate and thoush a part of lli«^ c.MiMdAraUon 
is an agrrement to ic:'i.vey the pro| ertv to third 
parlies; 17 /. C’. 4S7 and 31 Mad. 4JG, ^ 

(b' Hindu Law-Widow-Surrender-Small 

and inappreciable portion not included 
Surrender is valid. . 

The fact that a small and ioapprcnable rortion 
of tbe estate i^ not included iu the deed of sur¬ 
render will not invuliiUtc it. G 

T. B. Ilomuchondra Aiyur and P. 
2^iiriniini>imiirt}u lor Appellants, 
r. Lomadoss—lox Respondents. 
Judgment.—(Apped/ No. 373 0 / 1915.) 
—The object of the suit in which these 
appeals arise was to obtain a declaration 
that defendant 1 was not the adopted 
SOD of one Gopalakrishnayya and that tho 
plaintiff was entitled to l/15th share of 

the property in Sell. A to the plaint, to 
recover the san e from the defendants, 
to obtain an apportionment of the pro¬ 
perty with reference to bad and good soil 
and for other reliefs. Defendants 84 
and 85, unless defendant 93 was validly 
adopted by Manikyam. defendant 92, 
would be tho nearest reversioners of 
Gopalakrishnayya and the plaintiff who 
is the remoter reversioner, claims l/l5th 
share of the estate under a deed of ar¬ 
rangement entered into between defend¬ 
ants 84 and 85, w iio had obtained a sur¬ 
render of the properties from Gopala- 
krishnayya’s mother Rangammah on 23rd 
November 1911, and the vest of the pffl- 
sumptive reversioners living at the time- 
Gopalakrishnayya had died on 30th July 
1895 leaving a widow Ammama, who 
died subsequently on 23rd November 191 
whereupon tbe propjerties devolved on 
Gopalakrishnavya’s mother Bangatouid 
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who would be atbut 90 years old and is 
still alive. The main contest was bet* 
ween the whole body of reversioners on 
one side basing their title on the surren¬ 
der by Rangamma an l on the other de¬ 
fendant claiming to have been validly 
adopted by the widow Aminaina and de¬ 
fendant 93 claiming to have been* adopt¬ 
ed by Manikyain, defendant 92, the 
widow of one Koniah, a deceased first 
cousin of Gopalakrishnayya and who 
would therefore have a better right to 
the reversion than defendants 84 and 85. 
The defendants in the suit are, besides 
the reversioners other than the plaintiff, 
various other persons who are in posses¬ 
sion of different items of property under 
some claim or other, either by transfer 
from the reversioners or from the widow 
or otherwise. Defendant 91, it may be 
mentioned, is the National College of 
Masulipatam to which a gift was made of 
l/15th share by the reversioners, A large 
number of issues were tried and in the 
result the learned Subordinate .Tudge de¬ 
creed the plaintiff’s claim. We shall 
deal with the different questions argued 
before us in the several appeals and 
memoranda of objections in their order. 
On the question relating to the autho¬ 
rity alleged to liave been given by Gopa. 
lakrishnavva to his widow Ammama to 
make an adoption, we have no hesitation 
in agreeing with tlie conclusion of the 
learned Subordinate fudge. 

The burden of proving that the alop- 
tion was made under proper authority 
lay upon defendant 1, but having con- 
sidered the evidence of the defen. 
dant's witness on this point, we are not 
at all satisfied that Gopalakrishnayya 
gave authority as is alleged. Oopala- 
krishnayya died on 30th July 1695 and 
the case of the defendant is that the au¬ 
thority was given to the widow on the 
same day. It is not clear upon the evi¬ 
dence what ho actually died of. The 
evidence adduced in support of the au¬ 
thority to adopt is that he died sudlenly 
ond that the illness, whatever it was, 
only occurred on the very date of his 
death. The man who is allegsd bo have 
treated him, the defendants’ 14th witness 
Aml)a Narasayya, says that he hardly 
know what the matter was with this 
man, bub however that may be, the im¬ 
portant evidence on which Mr. Rama- 
ohandra Aiyar naturally relies in support 
of his ease is that of witness 13 for the 


defendants, a second grade picador. IIo 
says that ho cvnio to know lio[>al:il\rish- 
nayya as botii of thorn wore fond of music 
and used to meet at mU'ic parties and 
theatres. The learned Suhorilinalc -hi Igo 
has discussed this ovidintco a( groat 
length and his conclusion is (hat tlic tos. 
timony of this witness cannot I'O acted 
upon. 

lie points out that this witness's name 
did not appear in any of the lists of 
w’itnesses but that he was summoned 
only a lew days before the defendants 
let in their evidence, and was not served 
with summons until the day before he 
was examined. The explanation as to 
why his name did not appear in any of 
the previous lists of witnesses is that it 
di<l not transpire that he was present at 
the time of Gopalkrishnayya s death or 
knew anything about the alleged ant'no- 
rity to adopt, until defendants 1-lth \\ib- 
ness Amha Narasayya happened to be 
questioned by tbo pleader (or the defence 
wlion he disclosed this man s name, 
find it impossiblo to believe that if this 
witness was actually present at the 
death-bed of Gopalakrishnayya, his name 
would not have been known to everybody 
else present there and th.at the defen¬ 
dants would not have known from t!\e 
very beginning that this man kno v aijout 
the authority to adopt. The other men 
who were present at Gopalakrishnayya s 
hedsi.le were ordinary villager? and if 
dofcji ianfs' 13th witness was also^there 
and lieu'l the dooeasr’d give authority to 
his wife to adopt a child on his doalh, 
it is fairly certain ho wouid have been 
one of the first to bo suinmoued to 
give evi lence in the case. As regards 
the other witnessss the Subordinate 
Judge has dealt with their evidence 
in para. 128 of his judgment and we 
are uaahle to say that his estimate of 
their evidence is incorrect- Further 
the circumstances of the case strongly 
support the conclusion of tlie trial Judge. 
The authority is stated to have been 
given in 18ii5, but it is not mentioned in 
any sort of document or writing until 
the very date of adoption, that is till 
1911. If any such authority bad been 
received by Ammama. it can be assumed 
with certainty that there would have 
been more than one cccasion to mention 
the fact during all these years. Ammama 
was seriously ill in 1898 and the Sub¬ 
ordinate Judge is right in pointing out 
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that if she had any authority to adopt, 
lie would have made some attempt to 
cany out her husband’s wishes at that 
time. The absence of all reference in 
Kx. i'F to any such authority also nega¬ 
tives the supposition that the authority 
was actually given. It is pointed out by 
the learne.l Subordinate Judge that the 
story of the defence is that from the 
very liirth of defendant 1 Aroniama 
wanted to adopt him. If there was the 
least truth in the suggestion we cannot 
understand wJiy, if she had received 
authority from her husband, slie wtjuld 
have refrained from making the adoption 
till the very last day of her death. We 
therelore agree with the Subordinate 
Judge that tlie adoption of defendant 1 
is not valid. 

Tlie adoption of defendant 93 by Manik- 
yain, the widow of Koniah, is said to 
have taken place on 29th October 1911, 
that is to say, previous to Ex. S, the deed 
of burreneer executed by Eangaroma on 
23rd November 1911. Manikyam at that 
date was 30 years of age and it is not 
disputed that though the authority to 
adopt had been given to her by her de. 
ceased husband 14 years ago, she made 
DO attempt to adopt all this time, and 
there can be little doubt upon the evi- 
dence that if she did make the atloption 
as alleged, it must have been broughl about 
more or less hurrie.lly and with the ob¬ 
ject of (k-feating the reversioners of 
Gopaliikiishuayya who, it is said, were 
anxious to get hold of the estate by 
means of a surrender from Gopalakrish- 
nayya’s mother, Rangamma. Manikyam 
had also inherited from her husband 
somewhat valuable properties of the 
value of Rs. 16,000 and we have no hesi¬ 
tation in saying that if she was at all 
anxious to adopt in accordance with the 
authority given by her husband, she 
would have made the adoption long be- 
fore 1911. The suggestion made on behalf 
of the appellant is that it was at the 
time that Aramama was taken ill that 
the idea occurred to her advisers, espe. 
cially defendant 1 who was the gumasta 
of both Ammaraa and Manikyam, to have 
an adoption made by lilanikvam in order 
to make sure that the property ofGopala- 
krishnayya did not go to the reversioners. 
There can be no doubt that the relations 
both of Ammama and Manikyam on the 
one hand and of the reversioners on the 
other were anxious to secure to them¬ 


selves the property whioh was in the 
possession of Ammama and which on 
Aromamas death would devolve on Ran¬ 
gamma, the mother of Gopalakrishnayya, 
The learned Subordinate Judge, having 
considered the evidence on both sides, baa 
come to the conclusion that the story of 
tlie adoption of defendant 93 is not 
true. He has found himself unable to 
accept the testimony of the witnesses of 
the defendants who speak to the adoption 
taking place on 29th October 1911, and is 
incline! to accept the evidence of tha 
witnesses of the plaintiff residing in the 
village of Guraza where the adoption is 
said to have taken place. They all state 
that they never heard of any such adop¬ 
tion and that if there had been one they 
would have known of it. Most of the 
witnesses in support of the adoption are 
relations of Manikyam or Ammama, hut 
that in itself would not in a case of tliia 
nature, throw discredit on their testi¬ 
mony if we were in a position to say on a 
view of the undoubted facts and probabi¬ 
lities of the case that the story set up is 
true. Defendant 93 at the time of 
the allegei) adofition was 7 or 8 \ears old; 
he belonged to a very poor family in 
Kavutharam. Housed to go to a school 
at Kavutharam and the case is that he 
was brought to Guraza on 29th October, 
which happened to be a Sunday, and after 
tho adoption was hastily performed on 
the same day, he went back with his 
parents to his village. From the school 
register it appears that he attended school 
as usual on the30bh. It isobserved by tha 
learned Judge that it is hardly likely that 
if the boy had been adopted, the adoptive 
mother would have allowed him to re¬ 
turn to Kavutharam on the same day. 
The Subordinate Judge also comments on 
the fact that though his original name 
was siid to have been changed and under 
the law, being affiliated to the family of 
his adoptive father, he would henceforth 
he known as the son of his ado|)tive father 
no alteration was made either in his name 
or in that of his father in the school re¬ 
gister. As regards the actual ceremony, 
the Subordinate Judge is impressed by 
the fact that no sufficient publicity was 
given to the adoption and the adoption 
was not celebrated as one would expect 
it to he having regard to the fact that 
Manikyam was in fairly well-to-do cir¬ 
cumstances. The absence of any music at 
the time of the ceremony, as specially 
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pointed out, was a circumstance against 
the truth of the story of the defence. 

There is one very important civoura. 
stance noted by the Subordinate Judge 
which militates against the theory of 
adoption, that is, the fact that the boy did 
not perform the shradh ceremony of tlm 
adoptive father which took placo about 20 
days from the date of the allege 1 adoption. 
Then the evidence is that he performed 
tlie two succeeding ceremonies at tlie vlU 
lage of Kavutharain while ManiUyam her¬ 
self was living at Guraza. It is also to bo 
noted that the boy did notlivewith Mani- 
kyam at all for a long time after the alle¬ 
ged adoption. There are also other very 
siguificant circumstinoes which support 
the decision of the Subordinate Jnlgo. 
On 24th November 1911, wlien tbo deed 
of surrender was presented for registra- 
tion, it appears that a representation v^as 
made to the Sub-Registrar that as a matter 
of fact, Manikyain had adopted a son and 
therefore Rangamma was not entitled to 
make a valid surrender. Ex. hhUh is 
one of those petitions and it was sent by 
post and received by the Sub-Registrar on 
21th. Ex. LLLL (l), the other petition, 
was presented to the Sub-Registrar per¬ 
sonally by the brother of defendant 81. 
It is curious that in none of these peti¬ 
tions the name of the adoptel son is 
mentionoj, and we do nut think that any 
proper explanation has been given for 
this omission. Tiio Sub. Registrar who 
was examined in the ciso s.us tli.it 
defendant 81 himself was presentat tho 
time of registration of Ex.S and wlion asked 
for the name of the adopted son ho re¬ 
plied that the boy would come before the 
public in the course of a short time. We 
are asked to say that the evidence of the 
Sub-Registrar on the point is false. The 
Subordinate Judge, who saw the witnc?s, 
did not Gnd sufficient reason fordisbeliev- 


the date of the allogol adoption. Tiio 
adoption is montionoil in Rx. \MX, iind 
there c.in ho very litllo doubt tliat tlio 
purpose for wliicbRx. WXwus oxocuted 
wlionover it miglit have bomi I'xomitol, 
was to supply ovidom:o of ibis i loption. 
The Subordinato Judge lia-< foun l b'lat 
both these documents liavo t'oen ante¬ 
dated, and it scorns tons that there is 
force iu tho roisons given in support of 
this conclusion. Kasii matter of fact 
the will was exoe’ited on 21)lh October, 


it is nob at all clear why, having regard 


to the anxiety which Manikyam and lier 


advisors had to defeat the contemplated 


surrenlev on the |urt ut Ui.igv.nma no 
steps sliould have been tiken at once to 
bo register this document. Then in 
Ex. tjfjfjfj it ismentioncl that certain 
documents, executed between tlie said 
Minikyain and tlie adopted son were 
about to bo registered," an 1 this could 
not posdbly refer to tho will or to ttie 
deel of sale. I’.x. RCRl'. an I it is nub 
explained why if the will h id been in exis¬ 
tence it was not mentionol in Ex. LRRfj. 
One would have thought that if Ex. XX.X 
was in existence at tiiat time, it would 
have been presented bcioro the Sub- 
Registrar in sup|)ort of the story of the 
alleged adoption. Tho truth seems bo 
be, as suggested by tho trial Julgc. tint 
Minikyani had no idea of adopting, bub 
when her own relations and advisers 
foun 1 that tho lovorsioners were going to 
obtain a surrender from Ranlammi, they 
thought it necessiiy to give out that 
Manikyam lud auruiMv made an adop¬ 
tion. It may be assuniel tint Manik¬ 
yam <^01111 not be persualol to yield to 
the wishes of her alvisers and make an 
a.loplion, hut apparently it was nob found 
easv to secure within the short time at 
their disposal a suitable hoy whose 
parents or guardians would agree to such 


mg him; but apart from that, when wo 
remember that there was so much anxiety 
displayed by the appellant's party to 
object to the registration of the deed of 
surrender and to set up an adoption, it is 
difliculb to see why the name of the ad¬ 
opted son if the adoption had actually 
taken place, should not have been put 
forward. 

Then wa find that the will alleged to 
have been executed by Manikyam, Ex. 
XXX, and tho deed of sale purporting to 
have been executed by her, Ex. UUUU, 
both bear the date of 29th October 1911, 


terms as would suit the purposes oi i'la- 
nikyam's relations and advUers. For 
instance the brother of Mxnikvam is 
claiming a valuable portion of tlio pro¬ 
perties belonging to tho estate of her 
husband, under a conveyance said to have 
))oen executed on the date of tho alleged 
adoption. In these circum tances we 
must confirm the Gnling of the Subordi¬ 
nate Judge that the alleged adoption of 
defendant 9d has not been proved. 

The surrender of Rangamma is attacked 
mainly on the ground that it is nob a 
bona fide transaction, inasmuch as she 
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receive^! U?. 6,000 as oonsideratiou fov 
mnkin.i; tlie surrender in favour of defen¬ 
dants 8-j and !:6 who were the nearest 
reversioners. The property is of the 
value of alout lakhs yielding an an¬ 
nual income of something like Rs. 10,000. 
At the time of the surrender. Rangamina 
was about hO years old. It also appears 
that defendants 84 and 85 came to an 
arrangement with all the remoter rever¬ 
sioners as regards tlsis property, and it 
mav reasonahlv he that cne of these 
persons will succeed on her death. Tlio 
jilaintin, who seeks to recover his share 
under an arrangement of purchase from 
the surrenderees, is one of the remote 
reversioners. The question of law is 
undoubtedly one ol difficulty, hut so far 
as this Court is concerned, we must take 
it as settled by recent decisions reported 
as Kerch Jjrahmanaikudu v. Kerch 
Uahaiahhmi (l) and Chelln Sublinh 
Sastri V. Palurij Piittabhiramdyjd (2). 
In the j)revious case it was regarded at 
the time of the surrender that part of 
the property would be reconvened to the 
brother of the widow', and tliere was also 
a stipulation that she was to receive 
Ks. 400 though the amount apparently 
was not actually paid. Even in ilie face 
of these facts it was ruhd, following the 
earlier case of Che'In Siiblmh Su'^tr; v. 
Pol'unj (‘j), tint tlie 

surrender was a vail.J ono. NVe tiiink 
that the | rt':^cnt ciiso is covered by those 
decisions. Mi. Rauuvehaudra Aiyartried 
to distinguish the present case from that 
mChella SuLbiah Saslri v. Palnnj Pal- 
iabhiramamjai^) on the ground thatthere 
is an observation liy Sankaran Nair, J. 
that if part of the property be reconveyed 
to the wi.low’ in puisuance of an under¬ 
standing at the time of the surrender, 
that might make a ditference. But this 
observation is only by way of obiter, the 
main principle of the decision being that 
the fact that the consideration lor the 
surrender was reconveyance cf a portion 
of the property, tliougli toathird person, 
does not ipso facto invalidate the surrender. 
In this the considerat ion fur the surrender 
which would not amount to more than 
Rs. 6,000 at the most, was but a very 
small fraction of the entire property. 

It is also argued that iuasmucii as a 
house site worth about Rs. 600 is not 
included in the deed of surrender, the 

(1) Ll'JlSl 171.C. mi. 

(2J LI908 81 Mad. 446. 


surrender cannot be said to be the entire 


estate as the law requires and is there¬ 
fore bad. We do not think that there 
is any force in this contention. It is 
a very insigniBcant fraction that is not' 
included in the surrender very likelvj 
through inadvertence, and this cannot be 
held to afl'ecb the substance of the: 
transaction. It was further sought to 
ha areued bv Mr. Ramachandra Aiyar 


that the so called surrender was in fact 
an alienation of the propeities by the 
widow to a number of persons, some at 
least among them being strangers not 
concerned in the reversion. He sug- 
gesled that the surrender was a mere 
cloak in order to support alienations in 
favour of strangers. But this case was 
never sought to be made in the lower 
Court. No doubt in para. Oof defen¬ 
dant I's written statement there is a 


vague averrricnt of conspiracy, 1 ut it 
cannot be said to have been intended to 
put forward a case than what puri'orted 
to be a surrender in favour of the nearest 
reversioners, vi7., defendants and 85, 
was really meant liy Rangainma to he 
a cloak for siipjoiting alienations in 
favour of strangeis. No such issue was 
raised and the leaincd Sulordinate Judge 
who dealt will) every matter raised dur¬ 
ing the trial at great length, has not al¬ 
luded to any such question in his judg¬ 
ment. The surrender then was of practi- 
cally the whole estate w ithout reserving 
any portion of it to the widow, though a 
small sum of money wasjaid to the 
widow. In these circumstances the 
validity of the surrender is concluded so 
far as this Court is concerned by the 
decisions in herelti Prahviiinaihidu w 
Kareti Mdhahikshvii (l) and Ciuilla Sub- 
biah Sastri v. Pitiunj Piitluljhiramayya 
12 ). 

Then another point was raised by Mr. 
Ranichandia Aiyar that so far as the 
gift to the National College cf l/15th 
share of the property is concerned, it 
was not sliown to ha\e been accepted by 
tlie trustee of the College, as neither he 
nor the Secretary pioduced the deed at 
the time of the trial. The gift was not 
of an onerous nature and there is no 
reason for sayirjg that it has net been 
accepted liy the trustee. As a matter of 
fact both iu the lower Court and before 
us in the arguments on behalf of defen¬ 
dant 1 it was persistently and earnestly 
urged that it was the trustee and other 
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persons interestecl in the Nationsl Col¬ 
lege that brought about the surrender. 
Wetlonot think that there is any sub¬ 
stance in this objection. The next point 
urged before us is that this suit is not 
framed as a suit for partition and the 
Subordinate Judge was not right in de¬ 
claring the shares o' the different parties 
and in giving a decree for partition. 
As we read the plaint, it is a suit for 
partition and it has been so treated by 
the lower Court. The whole case has 
been tried on that basis. 

The first point taken in the appeal on 
behalf of defendant 3 is that he should 
not have been made liable fcr mesne 
profits of item 9 in the schedule. It is 
suggestel that he was in possession of 
that item on behalf of his minor natural 
sou, aelendant 1. It has been pointed 
out that defendant 1 is not entitled to 
the property, and as defendant 3 himself 
was in actual possession of the property, 
we think he has rightly been made liable 
for mesne profits. As regards costs, it 
is suggested that some issues were de¬ 
cided in favour of defendant 1 and defen¬ 
dant 3 and therefore the Sub-Judge was 
not right in awarding the whole costs 
against them. But they failed on the 
substantial questions raised in the trial 
and we do not think that the Subordi¬ 
nate Judge was wrong in his order as to 
costs. This disposes of the appeal by 
defendants 1 and 3. Appeal No. 373 of 
of 1915 is dismissed with costs. 

[Appeals Nos. 420 and 421 of 1915).— 
These appeals must be dismissed with 
costs, on our finding that the adoption 
of defendant 93 did not, in fact, take 
plftC6 

[Appeal No.ZM of 1915).—This appeal 
relates to certain properties which be. 
longed to the estate of Konayya and 
were inherited by his widow Manikjam. 
She sold these properties to her own 
brothers by Ex. UUUU for Rs. 5,000, 
which has been found and rightly so found 
to be a wholly inadequate consideration, 
assuming that it was paid, Mr. Nara- 
yanamurthi wishes to support the sale 
on the strength of Ex. 2, a will exe¬ 
cuted by Konayya. His contention is 
that under this will Manik^am became 
soleownerof the property inasmuch as no 
child was born to her. But it has been 
found in fact that there was no miscar¬ 
riage and that a female child was boro 
to Konayya after his death and died 


shortly after its birth. The last clauso 
in the will to whicli roferenco is nnulo 
says: 

“If no such fciiilill slin ilil l>f* itoni. lln' 
soiMvhicli in V wife aocordiiii lo lior pUasure 
nmy tiikp, cr my wife Munikv.iin slu unl I'ujoy 

the 4 . . . 

The gift to Manikyain is contingent 
on the child she was carrying nob being 
horn alive; this contingency did not 
happen as the child was in fact horn 
alive and Iherefoio the contemplated 
gift did not take elTect in (a\()ur of 
Manikyam. This was the only (iiiestion 
raised before us in the appeal which was 
argued cn behalf of defendants 3 and 1. 
The appeal fails and is dismissed with 
costs. 

[Appeal A'o.422 of 1915).—Thisappeal 
raises the question of the validity of the 
lease of item 1 in the schedule granted 
by Ainmama on the 4th December 
for 20 years to iier fatlier fora rent of 
Rs. l.oUO a year. The lease will expire 
in two years' time, and the question argued 
before us is whether such a lease is com¬ 
petent for the widow to grant. The 
Subordioate Judge has found that in the 
circumstances it could not be said to ho 
an improvident lease and has upheld it. 
It appears that the len.ants, who were 
in possession of the lands, were cre.rting 
difficulties and it was probable that w ith- 
out considerable litigation no rent would 
have been realized from tliem. We find 
that as a matter of fact Ammama’s 
father tiad to bring a numher of suits in 
order to e;ect the tenants who were 
denying his title anl to recover the 
lands. . It is stated that rent reserved in 
the original lease granted to Gopala- 
krislmayya was Rs 1,900. But having 
regard to the difficulty of realizing the 
rent, the Subordinate Judge is right in 
saying that tlie reduction of rent was 
justified. Nodoulit tlie lease "as exe¬ 
cuted by Amniama in favour of her 
father, but it is difficult to say tliat it 
was done with a view to favour him as 
Aniraama in fact prosecuted her father 
in a criminal Court on some charges in 
connexion with the accounts of her pro¬ 
perty. We are not therefore prepared 
to differ from the conclusion of the lear¬ 
ned Subordinate Judge that the lease, 
under the circumstances, was a fair and 
bona fide transaction. That being so, it 
is undoubtedly valid in law. Mr. XUma- 
doss on behalf cf the appellant also 
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claims interest on the rents decreofi to 
him. But having regard to the frame 
of the suit and the fact that the rents 
decreed were mostly for periods subse¬ 
quent to the institution of the suit, we 
do not think we would be justified in 
giving him interest. 

Item 2 in the schedule was bought by 
Ammami’s father at a Court auction. 
The property was under niovtgige to 
Ainminu’s Inisbanl (iO[)alakrishnayYa, 
anl in order to enforce it, a mortgage 
suit was brought, an 1 in pursuance of tlie 


decree in that suit it was hrought to 
sale. It was sold for 1\^. bUO old, 
aUhom;'! t!ie decretal amount was about 
lU. 2,000. Ammama’s father was ap- 
pirently a fairly weli-to-do man and had 
siJtVicieiP tnems to liuy tliis property. It 
is found that after him his son, defen¬ 
dant 2, has been in possession, paying 
kist or Government revenue. It ^Iso 
a])pears that in a suit instituted by Ran- 
gamma against Ammama for maintenance 
Ammama disclaimed all interest in this 

l»roperty; and in tlie proceeding before the 

arlntrabors in the dispute between Am¬ 
mama and her father, she did not claim 
the property as her own. These facts go 
to show that the property really was 
brought by Ammama s father Ijona lide 
and not as honaraidar for .dmmami. 
Much reliance is placed on an entry in 
the account books of tlio pleader who 


actol in the proueclings in the mortgage 
suit. These accounts show that a ledger 
was opened in Amrnama's father s name 
and this property was purchased on bis 
behalf. There is however a transfer of 
a small sum of Rs. 2-12 0 to Ammama s 
ledger, she being debited with this am¬ 
ount as it was incurred in respect of costs 
for taking delivery of the property. e 
do not think that this is suOicient to 
outweigh the other evidence which goes 
to show that the property was bought by 
Aramama’s father on his own account. 
The burden lay upon the plaintiff to 
prove that the transaction was of a 
benami character, but, far from that 
burden being discharged, the evidence 
shows that the purchase was not benami. 

Item 10 in the sciiedule, which con¬ 
sists of 25conts of land, appear!^ to have 
been made a gift of by Ammama to 
her purohit, defendant, 73 on the 
occasion of the Kistna Pushkaram. It is 
alleged that there is no registered instru¬ 
ment tc evidence the gift and therefore 


it must be disallowed,! No such plea 
however was taken and the question 
was not raised before the lower Court. 
We cannot therefore allow it to be 
raised now. This objection as regards 
item 10 is therefore disallowed. Appeal 
No. 422 of 1915 fails and is dismissed 
with costs. So also the memorandum of 
objections in Appeal No. 373 of 1915 
argued by Mr. Ramadoss. 

The memorandum of objections in Ap¬ 
peal No 422 of 1915 filed on behalf of 
defendants 5. (5. 7, B. 9 and 21 relates to 
items 11. 15,12. and 10. in the schedule. 
As regards item 11, the Subordinate 
-ludge has awarded mesne profits at the 
rate of Rs. 20 for all the shares and as 
regards item 15 he has awarded at the 
rate of 15 looms an acre and at Rs. 50 
a patti. It is contended that, as a matter 
of fact, these items arc not in the pos- 
session of defendant. 7. No doubt 
in his evidence he denies that he is in 
possession. But it is expressly alleged 
in the plaint that these items are in tho 
possession of defendant 7 and in 
his written statement there is no clear 
or positive denial of the alle,gabion in the 
plaint. .\s regards item 12, t!ie Sub¬ 
ordinate Judge lias ..iveti mesne profits 
at Rs. 50 per patti and we are not in a 
position to say why he ought to have 
awarded, as is now contended. Rs. 44 
and nob Rs. 50. As regards item 10, 
the Subordinate Judge has awarded 
Rs. 480-6-0 while, as a matter of fact, 
the amount claimed is Rs. 413. The 
decree will therefore he modified by 
reducing the amount to Rs. 413, other¬ 
wise the memorandum of objections fails 
and is dismissed with costs 

The memorandum of objections in Ap¬ 
peal No. 373 of 1915. (For the memo¬ 
randum of objections argued by Mr. 
Ramadoss vide under Appeal No. 422 of 
1915 supra.) As regards the menioran- 
dvim of objections of the defendant 76 
( respondent 13 ) the mesne profits 
awarded will be reduced to what is 
claimed against him in the plaint. 

Defendant 2’s (respondent 2’s) memo¬ 
randum of objections. The Subordinate 
Judge has found that the 14 cents, 
which is part of item 2, belongs to 
Ammama and we do not see special 
reason for interfering with that finding- 
Nor is there any ground for interfering 
with the conclusion of the Subordinate 
Judge as regards the liability of defen- 
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dant 2 for the mesne profits of item 
9. The teohnioal objection however to 
the form of the ilecree with reference to 
item (l) is Nvell founded, inasmuch as 
this item of property is under a lease 
and will not expire till some time in 
1918. The Subordinate .ludge was not 
therefore right in so framing the decree 
as to give the plaintiff a present right to 
partition of tliis property. ^Ve think 
that there ought to be a paragraph in 
the decree after para. 2 to this elleci; 
that the right of the plaintiff to item (l) 
of the schedule be declared subject to the 
leasehold interest of defendant 2 under 
Ex. llIiH. As a consenuence of that in 
para. 3 of the decree, after the words 
"other than items" add 1 and 2. The 
paragraphs will bo re-numbered. Sub¬ 
ject to the above modifications of the 
decree the memorandum of objections* 
is dismissed with costs. 

Respondent IB's memorandum of ob¬ 
jections.— This relates to a part of 
item 20 amounting to about 7 acres 
odd. This property was sold in auction 
in execution of the decree obtained by 
Rangamma against Ammaina.The Subor¬ 
dinate Judge has found that the purchase 
by respondent 1 who was the gumasta 
of Aramama, was made on behalf of Am- 
mama herself. There is considerable 
evidence in suiiport of this finding which 
is also in accordance with the ](rohabili- 
ties of the ca.se. The niemoriindiuu of 
objections is dismissed with costs. 

S N./it.K. Appeals dismissed. 


A. I, R. 1919 Madras 59 
Philmps and Krishnan, JJ. 

Mangeshwar Naraina liao — Defen¬ 
dant-Appellant. 

V. 

8. Skiva Rao and oilers—Plaintiffs— 
Respondents. 

Second Appeal No. 912 of 1917. De¬ 
cided on 3r(i April i9l8, against decree 
of Diet. Judge, South Canara, in Appeal 

Suit No. 301 of 1910. 

CivilP.C. (1908), 0.34. R 14-Lease of 

oiortgaged property to mortgagor—Covenant 
for payment of specified rent and for de- 
iiTery bick on default to mortgagee with in* 
tereet on arrears of rent and future rent— 
Property charged with all sums due—Dccree 
for rent—Redemption after decree becomes 
berred—Mortgagee cannot claim decrelel 
amount for be has already elected one re* 
medy-Civil P. C (1908), O. 2. R. 2. 

A deed of usufructuary mortgage executed in 
1863 provided that the mortgagor was himself to 


continue in a certain speoi- 

lud rent. In dcf.nilt of sucli payineul before I ho 
end of March of cm:Ii vear, tlie ui was to 

tiko possession at oiico irid t) cliarso rent at au 
amount Cfiual to IJ p* riaMil iuierosi on tlio 
mortgage ni juoy ; th.it rJ [u'r cent was tj In) paid 
on the Arrears of rent, llio nunUa^i'd 
being liable for tbo total .mionnl. vva-a 

further clause that on r»*d',iii!)li ni the juort;ja';or 
should pay the inoclgage nioni*y y* tln’r with 
any arrears cf rent and interest cine P. fault 
liAviug b'cu made in juvruLni of rent, Hu* uinil* 
gagee sued the mortgagor in f'U' i o'"*' -“^ion 
and arrears of rent niid intcreU at | fr 
and for future n*nt and inlcrosl lO tliO samo 
rata. IVssession was taken by the nior^[;agco 
uuder the decree but esieiitien lor tie rent and 
ioteie^t decreed was allowed t*) become bjiMcd. 

In a suit fn ledomtlion b> the mortgagor, ilic 
mortgaged claimed to be paid liiO amount duo 
under the decree and all interest. 'J he mort¬ 
gagor ofToicd to jay only the piincipal amoiuU ; 

Hell ; (liat the nicrtgag<c was nut entitled to 
the birred decree aniuunt : l!l /. C*. fOl nod 
40 i. C. 

Ter Nuf/fps y.—When a merteneee ekeU lo 
enforce one remedy, he canu^jt, att^^r baNiog oh" 
taioed that relief, be allov>cd to ahandun tho 
relief first chosen and fall bach n[‘on tho other, 
when his right to enf>rce the first has Wen al¬ 
lowed to become birred by liiuitation. [V t/ 1 ] 
Per The oblaiuing of a peisonal 

decree by a mortgagee dje> not per se put an cud 
to the charge ou the propitrty. lhat is tho 
lioglish ruleaod there is do reason why tho 
eamc rule should not be applied to India. But 
the enforcement of the ch.irgo can be iiiado ouly 
80 long as the claim under the decree is not 
biired by limilaliioQ. Tlie claim to r^nt "'as OQ 
the obtaiiiiog of the decree lakoQ out of the 
operation of the contract between the pirtics and 
parsed into the domain of judgment. Jt was not 
open aflerwaris t) either party to ignore the 
dfcrci'aiKl/all bick on their antecedent rights 
and oUigatioijs, If the decree was salistied or 
a^-igneJ aw.i;. h. tli'" moil.'agce he could no 
longer ca( .rco anv cliai g-*. ')u tin' ' iiiie pi iiiciiilo 
if tiifi decree C'vi'.ed to be iniforci'.iM'' Ijy Iniiita' 
lion the ch.arg-als> fciili'd. ‘I’lio nui'gtgic c juld 
net be allowed to take advantage of a rodtinp'-ion 
suit to enforce sl.Ue and liinc-bari'cd claims. 

IP 6-2 C 21 

B. Sitarama Roio~lor Appellant. 

K. Y. Aduja—iot Respondents. 

Phillips, J.- Plaintiffs sue to redeem 
a usulructuiry mortgage of 1B()8 for 
Rs. 1,050. lu tlie mortgage deed there' 
is a provision that the mortgagor is to 
take hack possession and pay a stipulated 
rent. In default of payment of thi.s rent 
tlie mortgagee was to recover possession 
and the mortgagor was to pay a sum 
ejuivalent to 12 per cent on Rs, 1,*’50 as 
rent from the date of the mortgage deed 
until the mortgagee got back possession. 
The mortgagor failed to pay rent as, 
stipulated and tho mortgagee obtained a 
decree in 1873 for possession and for 
Rs. 200 odd claimed as rent and lor 
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future rent, Ifc docs not appear that 
thiT (lecreo was ever satisfied and tlie 
moitj;igee now claims to add the decree 
amount ami siibso'iueut interest to his 
mortgage money. I uJer the mortgage 
deed the payment to be made by tbe 
mortgagor was made a charge on the pro¬ 
perty and tliere was an undertaking to 
piy it back together with the mortgage 
amount. 

The <)U 05 tion for consideration is 
whether the mortgagee is entitled to 
deinanl the decree amount of 1873 to- 
getiier witi siil]se]uent interest befoie 
redemption. It is contended for respon¬ 
dent that the amount due liecime merged 
in tli 0 decree, and that as the decree has 
now become liarrel tiie aniount cannot 
now iie claime 1. It would appear that 
under American law the respondent s 
contention is correct (vide Jones on 
Mortgages, S. 930). but the position is 

not so clear either in English or Indian 
law ; fer it would appear from a passage 
in 21 HaUhury 325 that the original 
charge would still remain unless the de¬ 
cree hacatiie satisfied, and it is question¬ 
able wliether a decree that has become 
barred by limitation on the same foot¬ 
ing as a decree that has been satistied. 
lb cannot he disputed tiiat a mortg::vco is 
entitled, when accounts are self lei at. the 
time of jedoinptiim, to put. Ii-rwii'.i 
claims, Icr the recovery of"hjcli asuib 
would he barrel and it is unnecessary to 
cite aubliority for this proposition, but 
whether an amount for which the raort- 
gageo has obtained a decree, the execu¬ 
tion of which is barrel by limitation, 
can be treated on the same footing as a 
'barred debt is questionable. In liewan- 
\chal Singh V. Jawahir (l) it was 

held that when a decree had been obtained 
for interest due on a mortgage the tender 
of the principal amount alone would 
nob be a proper tender of principal and 
interest ; but the question of whether the 
mortgagee could demand the decree 
amount again was not specifically decided 
and in that case the decree was still alive. 
The judgment of the Judicial Committee 
is very brief and gives no reasons for the 
decision. In the present case we have 
not to consider • whether the decree 
amount and subsequent interest can be 
claimed ; for it is not claimed on the 
ground that tbe amount was decreed, bub 
on the ground th at th e whole amount 
(1) U989] 16 Cal. 307. 


can be claimed unier the mortgage deed. 
On looking into the deed it appears 
that the penalty tliat could be claimed 
by the mortgagee cn default in payment 
of rent by the mortgagor was a sum equi¬ 
valent to 12 per cent, interest per annum 
on the principal amount, and although 
it is called rent it is really interest on 
the mortgage money, and out of the total 
decree amount Es. 198 is really one years 
interest on the mortgage money. To 
allow a claim for this amount with sub¬ 
sequent interest from 1873 to date of re¬ 
demption would be to allow compound 
interest for which no provision is mado in 
the mortgage-deed. No doubt the deed 
provides for interest on arrears of rent 
but the decree did not really provide for 
arrears of rent, and although it does nob 
enforce the stipulation that interest shall 
be payable from the date of the deed, hut 
only from date of default it is impossible 
to go into that question now, and we can 
only assume that only one year s int^est 
was due at the date of decree. This 
amount without subsequent interest can 
alone be claimed. The balance of Uupees 
5J; 0 due under the decree, i? for road 
cess, hut if iho H=. 19S awarded is trea- 

tod as interr.4 the mortgagor was under 

no ol.ligation lo jiay road cess, which is 
only payable upon rent. In this yie\N 
the appellant mortgages is only entitled 
to claim Rs. 19R. the amount due to him 

at date of the decree. 

Treating this Rs. 198 as interest upon 
the principal which is made a charge 
upon the p.-operty, can it he said that 
the charge upon the property has become 
merged in the decree? It is contended 

for appellant that 0. 34, K. 11, Civil 
P. C., supports the view that the claim 
can be enforced apart from the decree, 
bub that rule only provides that a decree 
fer money in satisfaction of a claim under 
a mortgage is no bar to a subsequent suit 
for sale in enforcement of the mortgage, 
hut it is no authority for saying that the 
decree amount can also he claimed in the 
subsequent suit. It is urged then on the 
other side that to allow the decree 
amount to he claimed again would be con¬ 
trary to the principle of 0. 2, E. 2, for 
by bringing a suit for money the claim to 
make it a charge upon the property must 
be deemed to be abaudoned, but in order 
that this argument should succeed, R 
necessary to show that a suit against tho 
property could have been brought when 
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the claim was tnnile for money alone. In 
this case it certainly could nob have been, 
and consequently the mortgagee’s claim 
is not contrary to the principle of 0.2, 
R. 2. It may however be contended that 
by obtaining a decree for money which 
could be enforced at once the mortgagee 
abandoned the charge which he would 
|only enforce later, and there is consi¬ 
derable force in this contention. It is 
the view taken in Ividad Hasan Khan 
V. Badri Prasad (2), in which case 
Uewanchal Singh v. Jawahir Singh [l] 
was considered and I think it is in this 
case the correct view, for having elected 
bo enforce one remedy, and having oh- 
bained that relief, the mortgagee cannot 
now be allowed to abandon the relief 
first chosen and fall back upon the other 
iwhen his riglit to enforce the first has 
been allowed to be barred by limitation. 
U is possible that the Allahabad view 
that even while the decree is alive the 
other remedy cannot be enforced goes too 
far, but it is unnecessary to consider that 
now. 

This appeal accordingly fails and is 
dismissed with costs. In view of the 
above finding the memorandum of objec¬ 
tions relating to mesne profits from the 
date of tender of the mortgage money 
must be allowed with costs. The amount 
which has now been found to bo correct 
was tendered through Court, and under 
S. 84, T. P. Act, interest ceisod from 
that date. Time for redemption extended 
to four months from this date. Mesne 
profits to be determicel before final de¬ 
cree, 

KrUhnan, J.— The suit from which 
this second appeal arises was one for the 
redemption oi a mortgage by conditional 
sale of 1868. The plaintiff mortgagor 
sought to redeem on payment of the 
mortgage money alone, viz., Rs. 1,050. 
The mortgagee claimed that ho should he 
paid in addition a sum of Bs. 2,474-12-0, 
which was stated to be the amount of 
rent and interest on it due to him under 
the decree in Original Suit No. 109 of 
1872. The way in which the decree 
came to be passed is as follows: 

Though the mortgage was one with 
possession, it was arranged In the mort¬ 
gage deed itself bliat the mortgagor should 
himself continue in possession as the 
mortgagee's tenant paying a stipulated 
rent eve ry year before the end of March. 

WliMSl 20X11.401. 


There was a condition added that if tho 
mortgagor failed to pay tho rent on tlie 
due date in any year, the mortgagee was 
to have the riglit to tako possession at 
once, and to charge rent at. an amount 
equal to 12 per cent, interest cn tho 
mortgage money, which works out at 
Rs. 19H a year; this amount was much 
higher than the rent originally fixed, it 
was also arranged that 12 por cent, in¬ 
terest should be paid on the arrears of 
rent and that the mortgiged property 
should be liable (or tho total amount. 
There was a further clause that on re¬ 
demption the mortgagor should pay the 
mortgage money together with any arroais 
of rent and interest due. In 1871 default 
was made in payment of the rent due 
and tho mortgagee brought Original Suit 
No. 199 of lH72against the mortgagor and 
obtained a decree for iiossession and for 
arrears of rent and interest at 12pcrcent. 
and for some road ces?, in all for a little 
over Rs. 200 with future rent and in¬ 
terest at tho same rate. In execution of 
this decree possession was taken by the 
mortgagee but it does not appear that ho 
has beeu paid tho rent decreed. It is that 
rent with interest added to it for the 
last 40 years and more that he now 
claims to be paid before roiemption It 
is not denied that his decree was long 
ago barred by limitation. 

The first Court allowed his claim but 
the appellate Court disallowed it and he 
has appealed to us to claim it. It was 
conceded on his behelf that his claim 
was not sustainable so far as it was 
based on tho covenant in the ttjoi tgago 
deed to pay the arrears of rent with the 
mortgage money, in view of the ruling 
in Uamakrishna Kukkiiaija v. Nekkar 
Kuppanna (3), bub it was argued that as 
in the present case there was a charge on 
tho property for the rent due, he could 
roly upon it and claim to be paid the 
amount of it before redemption in spite 
of the having obtained a decree for it 
and in spite of that decree having become 
barred by limitation. That there is a 
charge created by the language of the 
document must be admitted, and in this 
particular there is a difference between 
the present case and the one in liama- 
krishna Kukhilaya v. Nekkar Kuppanna 
(3). But I do nob think that makes any 
real difference in the result. I am in¬ 
clined to agree with the appell ant's arg u- 
■(3) [1918]'431. 0. '236. 
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mont that the obtaining, of a personal 

4 

ilecrce does nob per se put an end to the 

charge on the property. That that is the 

jEnoIish rule’is clear from the statement 

■of the lawinllalsbury’sLaws of England, 

Vol. 21, S. 579, and from the cases cited 

there in support of it : Lloyd v. ^[(lSon 

(4) and O'Brien v. Lewis (5). There is 

no reason why the same rule should not 

be applied in India In fact 0. 34, 

14, Civil P. C., recognizes the principle 

and gives the right to bring a second suit 

to enforce the security. It seems to roe 

also that their Lordships of the Privy 

Council adopted this rule in the case in 

Ilewanchal Siiinh v. Jitwahir (l), 

though the matter is not free from doubt 

as their judgment is very brief. It may 

however be remarked that thev make no 

% 

dilTorenco between interest for the Brst 

vear for which a decree had been oh- 
* 

tainel even before payment into Court 
and that for the second year it is no 
ilcuht possible to take their ruling to 
refer to interest for the second year, as 
has been clone by the Allahabad High 
Court in Imdnd Ilaf’un Khan v. Badri 
Pritsfid (2). But I think having reference 
to the facts of the case as appear from 
the report and the argument before tlio 
Privy Council, the le.arned Jud'Vs of the 
Allahabad Comt have taken to-i narrow 
a view of the (.ll-’cb of Hvi’ .lr<d'ion. 

On the aiithori’.v of the same All'i- 
haha l case, the respondent has contenlel 
that the obtaining of a decree by itself 
put an end to the mortgagee's right to 
rely upon the charge. It is not clear 
from the report whether the decree which 
the mortgagee had obtained there for 
Government revenue paid by him was a 
subsisting one at the date of the suit for 
redemption or not, and-also whether it 
had not been assigned away. If it was 
subsisting and unassigned, I am, with all 
respect to the learned Judges, inclined to 
think that their ruling on the point has 
gone too fur. They treat the case as one 
of election of remedies and hold that 
having elected to sue on the personal 
covenant the mortgagee could not rely on 
his right under S. 72, T. P. Act I do 
not think’ the principle of election was 
properly applied, as in the second suit 

the mortgagee was only a defendant and 

was not seeking any remedy himself but 
was only setting up acondition for grant- 

(4) 118451 4 Hare 132. -- 

(6) [1863] 3 D». G. .J. & S. 606, 
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ing to the mortgagor the right of rerlemp- 
tion sought to be enforced by him. To 
apply the principle of election in such 
a c ise seems to me to be in effect equiva. 
lent to extending the scope of 0. 2, R. 2, 
Civil P. C., or of S. 43 of the old Code, 
which was then in force, to defences, 
which is unwarranted. The argument 
that, if the mertgageo is allowed to rely 
on his security forthe amounts for which 
he has obtained decrees, the mortgagor 
may he compelled to pay the same 
amount twice over in cases where those 
decrees are assigned to third parties, doea , 
not seem to me to be of any force, as the 
security is attached to the decree and an 
assignment of the decree can no longer be 
availed of by the mortgagee. In fact it is 
exactly like the transfer of any other 
part of a mortgagee’s claim to third 
parties. As I have already lointed out, 
it is doubtful whether too niri-ow a 
view has not been taken of the effect 
of the Privy Council decision by the 
learned Julgjs. Furthermore, the English 
rule on the point was not brought to 
their notice. For all these reason I think 
the ruling in that case on (ho point in 
question cannot he followoil if tliO decree 
th-'re was a subsisting otie and was not 
:i'sign.>l away. But even assuming that 
a mor'-gagse does not lose his charge bj 
obtaining a personal decree, but can plead 
it and claim to he paid the a iiouut of 
it in a redemption suit, (ho appellant 
must still fail ns I think that can be 
done only so long as the claim under the 
decree is not barred by limitation. 

When the ap)iellant obtained his de¬ 
cree for rent, his rights with regard to 
it were regulate! thereafter entirely by 
the terms of that decree; the claim to it 
was taken out of the operation of the 
contract betweeu the parties and passed 
into the domain of judgment. It was not 
open afterwards to either party to ignore 
the decree and fall hack on their ante¬ 
cedent rights and obligations. In short; 
the claim for arrears of rent became 
merged in the decree and though the 
charge did not become extinguished, il 
became thereafter attached to the decree 
amount so far as it represented the origi¬ 
nal rent. If the decree was satisfied or 
assigned away by the mortgagee, he could 
no longer enforce any charge. I think on 
the same principle if the decree ceased to 
be enforceable by limitation the charge 
also failed. By the obtaining of the da- 
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ores the claim ^or rent, even though it 
was originally a part of the mortgage 
transaction, was dissociated from the 
mortgage and became an independent 
claim on the property: and therefore the 
principle recognized in the cases in Athtin 
Kutli V. Matavil Illoth Suturjanam (6), 
Kesar Kunwar v. Kashi Ram (7) and 
Ramakrishna Kukkilaya V. Nekkar Kup^ 
panna (3J, that a mortgagee cannot ho 
allowed to take advantage of a redemp¬ 
tion suit to enforce his stale and time- 
barred claims unconnected with the mort¬ 
gage under redemption, applied to it. 
The cases in Parasuravia PaiUir v. 
Venkatachalam Paitar (8) and Natha. 
muni Pillai v. Vengammal (9), cited hy 
the appllant, referred to claims arising 
under one and the same mortgage trans¬ 
action. In neither of tliem had anv de¬ 
cree been obtained for a part of the 
mortgage claim as in the present case, 
and therefore the question arising here 
was not considered. 


. Yenkayya 

and cites riumerous Amorlciin authorities 
in support of it. Though (his is the 
American law , it seoins to me it enmi- 
ciates a principlo w hich wo idav well ac 
cept. It follows then that il^'•^mIi^g tlici 
appellant could have askoii at, the time 
of redemption to i o |>aid t ho amount id 
his decree in Original Suit No. IPDijf 
1872, so farasit represented the rent due 
to him, if his decree hud heon ko[it alivo, 
his right to do so ceased on that decree 
becoming barred limitation. The second 
appeal therefore fails, and 1 agree \\ ith 
my learned brother that it must he dis 
missed with costs. As a result 1 also 
agree that the memorandum of objections 
should be allowed with costs and to the 
other portions of his order. 

S.N./U.K. Al'peol (Iis7)us.ud. 
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The principle stated in the last case, 
following the English cases of Edmunds 
T. Waugh (lO) aod Marshfiehl, In re, 
MarshfieldHutchings (U). that the 
limitation of a mortgagee’s right to re¬ 
cover must not be read as a good plea to 
be urged hy a inortg.igor endeavouring to 
redeem, applies only to claims arising 
under the pivticular mortgiges iiruler re¬ 
demption and nob to those outsitlo it. In 
the ITivy Council case in He/mnchol 
Singh v. Jaivohir Singh (l)and in tlio 
two Englisli cases of Lloyd v. Mason 
(4) and O'Brien v. Lewis (5), above cited, 
the decrees were alive. In fact in O'Bri. 

tna case (5) Knight Bruce B. J.. adds a 
direction 


■'for Bllowlng against the judRiBcnt what 1: 
been or shall bo obtaioed by means of the Her 

ahowing tliat the enforcement of the li 
was for the purpose of paying the deer 
debt. No case has been cited by the a 
pellant against the view I am takii 
On the other hand Jones in his Treat 
on Mortgages, S. 936, states the Arne 
can rule clearly thus; 

The mcmer of tlio note in a judgment d 
no extinguish tho debt and the mortgagee 

bar^fpi^h Issaticfled or tho judgraen 

Utt^ by the Statute of Limilati..n.'’ 


(0) Ll')171 n? I. C."7ft6. 

1.0.777 

fP) A. 1. II 1!)14 Mad. GG1=21 I C 7 ni 
(fl) ini7l 40 I. C. S58. 
flO) 18661 1 Eq. 418. 

(11) 1887] 84 Ch. D. 721. 


Brtihmnndinn VenhUa Lnksinni Xarti- 
yana Row —riaintil'l—Appelhuit. 

V. 

Allamancni Venknyya and ct/icrs —I)e. 
feud ants—Respondents. 

Second Appeal No 1127 of 191G, De¬ 
cided on 9th October 1!U^. 

Civil P. C. (1908), Ss. Hand 47-Suit by 
first mortgagee impleading pu'isn'; inort^a?TPe 
—Decrec-for sale and'for payment of surplus 
proceedsto persons entitled—Puisne mort¬ 
gagee’s right to sue on his mortgage is not 
barred — Transfer of Property Act (1882) 
Ss 85, 88 and 89. 

WhrTc. ill a suit on a mort?.'u;o to realize tljo 
amoUDt of the security, the puisne mortgagoe is 
impleaded as a parly and a decree i-; |a«sfd 
diiecting the sale of tho property and the ap¬ 
plication of the proceeds in satisfaclion of the 
decree and payment of the surplus to the de¬ 
fendant or whoever is eniilJfd to it. the pnisne 
morigageo is not barred either by the provisions 
of S 11, or by tliose of 8. 47, from enforcing his 
morlgagc by sale of the properly: 49 7.(7.36 
Frll,2i All. 429, Erpl. .30 Mad 35? and 46 
/. C. 798, nisi- 31 7. C. 507, ml Appr. 

Where a decree does not provide for the work¬ 
ing out of the rights of tho puisne cucumbrancer 
without additions to it wbicli the executing 
Court has no power to make, such rights are not 
barred of enforcement by a separate suit by Die 
provisions of S. 47, Civil P. C. [.P 64 C 21 

Tho fact that a puisne mortgagee did not, in 
the flrst mortgagee's suit in which he was im¬ 
pleaded as a party defendant, take steps to as- 
cerUin the extent of his right of redemption of 
the earlier mortgage will not affect his right t» 
have the equity of redemption sold as agaiuat 
his mortgagor. This right is different from the 
right to redeem. The puisne mortgagee may 
eject to bring bis own suit for bis money. 
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T. T’. Aiijuir and T. V. 

V,ii,hi'in'-itham — ioc Appellant. 

r. ]\,nnihlnss —for Respondent. 

Judgment. — As the Subordinate 
Judge has dismissed the plaintitT’s suit 
on the preliminary ground that it is 
barred by S. 11 and by S. 47, Civil P. C., 
it is not necessary to state all the facts 
of the case which are a little complicated. 
The question arises in these circum¬ 
stances: PlaintitT's father, as puisne 
mortgagee, was made a party to each of 
the two suits of tlie prior mortgagees, 
defendants 17 and IS, brought to en¬ 
force their mortgages by sale of the 
hypotheca. He flid not appear and raise 
any fleas; decrees were passed in both 
suits in tliO u^ua! frriii under S. 88, T. 
1’. Acb v«liich was then in force, and 
niturally tlie decrees made no mention 
of the puisne mortgagee’s right to 

redeem; as to the surplus sale.proceeds 
if any the order was that they \yere to 
he paid ‘ to defendant or other persons 
entitled to them.” Orders absolute 

were subsequently obtained, but beforo 
any sale in Court auction took place, the 
mortgaged properties were sold by 

private arrangement to defendant II 

who was to pay the sale proceeds to the 
decree-holders. Sale deeds were accord¬ 
ingly executed to liim by the mortgagors 
and one decree was safdsfied in full and 
the otlior in part by him. The question 
for our decision is whether in the above 
(circumstances, this suit by the plaintiff 
as the puisne mortgagee to enforce his 
Imortgage by sale of the property mort¬ 
gaged subject to the prior mortgagee’s 
olaira is barred either by S. 11 or by 
)3. 47, Civil P. C. 

As stated above the Subordinate Judge 
has answered the question in the aflir- 
mative, hub we are unable to support hU 
view. The objection based on S. 47. 
Icivil P. C., may be considered first. For 
that section to apply, the question raised 
in the second suit should relate to the 
execution, discharge or satisfaction of 
the previous decree. The relief claimed 
must be such as could be obtained by 
execution proceedings. That depends on 
the terms of tlie decree. The question 
is really concluded by the ruling of the 
Privy Council in Gopi Narain Khaunu 
V. Bansidhar (l), where their Lordships 
held that where the decree did not 

(1) [1905] 21 All. 325=3^1. A. 123=8 Sar. 799 
(P.C.). 


provide for the working out of the rights 
of the puisne encumbrancer without ad¬ 
ditions to it which the executing Court 
had no power to make, a new decree was 
necessary for the purpose and S 244(now| 
S. 47) of the old Civil P. C. would not bar| 
the second suit.It is impossible to hold in; 
the present case that on the terms of the 
decree here plaintiff could have got the 
relief, he now seeks by execution. The 
question whether he has lost his right by 
nob getting a proper decree is irrelevant 
in considering the applicability of S. 47. 

It has been held that even when a 
puisne mortgagee is expressly given by 
the decree a right to redeem and a right 
to share in the surplus sale proceeds, he 
is not barred from bringing a fresh suit 
for sale against the mortgagor, on the 
ground that in execution of a prior mort¬ 
gagee’s decree wlmn it is in the form 
given in Appendix D (Sch. 1, Form 7), 
he is not entitlel to insist on being re¬ 
deemed himself or to get the property 
sold for his debt: see Snrnl Chnndra 
Roy v. Nnhapiet (2). MarJiinl'*''! v. 
Watkinx (3), Snriirijigor Beynm v, 
BniO'ht Kiiiil Mtllei'{-i). The ruling in 
Deheudrn Noth Sen v. Mirza A^dui 
Snmed (3) is also to the same etl'ecb, 
though there is an observation there that 
this suit would be barred if he was in a 
position to have his claim satisfied from 
the surplus proceeds. That must be 
uudersbood as applying only to a case 
where the pusine mortgagee is given by 
the decree itself the right to apply for 
sale of the property. 


The first three Calcutta cases above 
cited were recently considered and fol¬ 
lowed by a Bench of this Court in Vedav- 
ynxa Ayyar v, Maditra Hindu Snbhd 
Hidhi Co. Ltd. (li), which was a case 
v. hero the decree give the imisne morfc- 
gageo the right to redeem and also a right 
to sharo in the sale proceeds ; and the 
property was sold in Court-auction, but 
tlie sale was set aside under 0. 21. R. 89. 
Civil P. C. The learned Judges held that 
the second suit was nob barred either by 
by S. 47, or by S. 11 Wo agree with 
this ruling and hold that S. 47, is no bar 
to the present suit, the circumstances 
here being more favourable to the second' 


(2) IIOIOI 37 Cal. 907-3 I. C. 1142. 
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mortgagee khan in that case on the 
point under consideration. 

The next question is as to the applies, 
bility of S. 11, Civil P. C. To apply 
that Eection the matter in issue in the 
second suit must have been in issue and 
been decided in the previous suit. It is 
not suggested that there has been any ex. 
press decision against the right the plaintilT 
now claims. But it is arguod that S. U 
read with Expl. 4, raises a bar. That 
explanation says, so far as it is relevant 
here, that any matter that might and 
ought to have been a ground of defence 
should be deemed to have been in issue; 
and therefore if the decree involved a 
decision on it, that decision will be res 
judicata in the same manner as an ex¬ 
press decision on an issue. The question 
then is to what extent the decree in tlio 
prior mortgage suit can be taken to have 
decided by implication the right of the 
second mortgagee. 

TheSub.Judge observes that the second 
mortgagee 

could have and ought to have proved bis mort¬ 
gage aud obtained a decree for redemption and 
failing that he could not institute a second suit 
ignoring the previous litigation.’' 

No doubt the Sub-Judge is right when 
he says that if he wished to exercise his 
right of redemption he should have ap¬ 
peared and claimed it in the previous 
suit. The ruling of the Privy Council in 
SriQopal\. PirlhiSmjh (7), referred 
to by the Sub-Judge has decided that 
point. But the mistake made by the 
Sub.Judgo is that he overlooks the fact 
that the present suit is nob one for ro. 
deeming the prior mortgage ; plaintiff is 
seeking now to sell the property subject 
to the prior mortgage : that is not a 
right he could have put forward against 
|the prior mortgagee. That a puisue 
mortgagM can now suo for sale of the 
equity of redemption without joining the 

Sri ^ party and without 

offering to redeem him is made clear by 

^le explanation to 0. 34. K. 1 , Civil 

view was held in 
before: see Gangadhara v 

bem^so the fact that the previou, 

(7) 11902] 24 All. 429^29 I A iiQ^rT” 
293(P. 0.). U8ss8 Sai 
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decision might liavo h.irrcd him from 
assorting again liis right ol rodomptionl 
against the prior nuntgago niuler S, 1],, 
Civil P. 0,, does not nllect liis right to 
have the oiiuity of rodempliuri sjld as 
against his mortgagor. No douliL if lu; 
had apjieared on the previous uucasj.in lio 
might have cliMmcl to sliaro in tlio sui. 
plus sale procoeds also, lint his riglit to 
it has not been negatived by tlie provimis 
decrees: for the provision in tlioni is thal 
these surplus sale proceeds are to ho paid 
to any person wl)o is entitled to llioin. 
This leaves the matter open apparently 
to he decided in another suit. .As state l 
before, it was decided in Vc/htci/d'^At 
Ayyar v. Madura Hindu Sublia Nidhi 
Co,, Ltd. (0) that oven where the puisriO 
mortgagee has a right under the decree 
to share in tlie sale proceods, his right to 
sue is nob barred as the former right is 
different in many respects from the latter 
right This ccnclnsion was arrived at 
after considering the case in Clovinda 
Tar.tgan v. Vecran {[!) wliicli wasalso 
cited to us. Tliougli we accepted that 
ruling in Vedacyana Ayyar v. Maduta 
Hindu Sahlia Xidlii Co.. Ltd. (0) in this 
case we need not go so far; for in tim 
present docrce there is no definite pro- 
vision as to who should be jiaid those 
excess proceeds. It cannot he said that' 
the puisne mortgagee was bound to get; 
an order in his favour to share in tho' 
sale proceeds when he was made a party. 
No rule of law has been pointed out to 
us that compels him to do that. Ho may 
elect to bring his own suit for his mcney.' 

The Subordinate Judge relied also on 
the ruling in Nullu Krishnama Churtar 
V. Annangara Cliariar {12) in support of 
his view that the second suit was barred. 
Bub that was a case where a person hail 
two mortgages himself on tho same pro- 
perty and failed to mention the second 
when suing on the lirsb. lIo was held bar. 
red from suing again on the second. The 
decision is therefore clearly distinguish¬ 
able from the present case, wliich is one of 
a prior and a different puisne mortgagee. 
In any case we consider tho authority of 
that decision has been much shaken by 
tho ruling of the Full Bench in 6'u6r<i- 
manta Aiyar v. iSaJasuhramania Aiyar 
(13), though it has not been expressly 
overruled. We see no distinction l>et. 

(U) U9111 36 Mad. 82=12 I. C. 432. 

Ili) 11907] SO Mad. 363. 

(13) 11915] 88 Mad. 927=80 I. C. 817 (F. B]. 
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\vec!i the holder of two mortgages suing 
on the second reserving the6rst and vice 

vci>i. lithe nonreservation is to make 

tl'.e diifcrence between the 30 Madras 
case and the Full ilench case, it must be 
a ditVevence 1 ased on S. 43. old Civil 
r. C.. or 0. 2, R. 2, of the present Code. 
Tliat ditfereuce does not seem to he valid, 
for llie Full Fench have held that the 
two mortgages are two dilVerent caiisesof 
action and have answered the query of 
their Lordships of the I'rivv Council in 
Si-< V. I'iniii Siniih ('i) in the 

atlirniative. Wo a'le not prepared, with 
all respect to the learned Judges, to fol¬ 
low the view in the Xcttu Krishnama 
Ch<iri>irs case (l2). Our attention was 

also drawn to the sixth proposition laid 

down by Srinivasa Aiyangar, J., in 
Chi7inii Piihti V. Venkatasamy Cheltiar 


Lordships referred to the security of 
mortgagee 2; they clearly refer to the 
security sought to be enforced in suit; 
that is that of mortgagee 1, in this case. 
If the property is sold by Court free of 
encumbrances mortgagee 2’s security 
will cease to have effect on that property, 
but that effect is not produced by a 
pri vate sale by the mortgagor as in the 
present case. Wo must tlierefore hold 
that the decree of the Subordinate Judge 
cannot bo supported on the ground taken 
by him and we must reverse it; but as be 
has not disposed of all the questions 
raised in appeal we must remand the 
appeal to him for fresh disposal. The 
costs of this second appeal will be costs 
in the cause and will be disposed of by 

the Subordinate Judge. 

s.N./r.k. remanded. 


(14) that-. ^ - 

“if n^ortRagce 1, bU6s first makinginortgagee J, 
a p.'trly as be ought to, tlietc cannot be a trial 
of a (urlber action.” 

W’ith all respect to the learned Judge 
this is clearly an obiter dictum and it 
has, in our opinion, been stated somewhat 
too broadly. The question must depend 
on the findings and the decree in the first 
suit and on the execution proceedings. 
AVe are unable to adopt the proposition 
as stated without qualification. We mu«t 
therefore bold tliat S. 11, Civil lb C.. is 
also no bar to the present suit. Two 
further arguments of Mr. Ramadas for 
the respondents remain to bo noticed. 
He drew our attention to the observations 
of their Lordships in TIei Bam v. Shadi 
Bam (15) and to S. 89. T. P. Act, and 
contended that on the order absolute 
being passed the right to redeem was 

extinguished as well as the security and 

there was thereafter nothing for the 
plaintiff to get sold. This argument is 
the result of confusion between tbeequity 
of redemption which is an interest in 
land and is by itself immovable property 
and tlie right to redeem which is only a 
right attached to the equity of vedemp- 
tion. The lormer is not affected by an 
order absolute and can only bs extin¬ 
guished by a sale in Court auction con¬ 
firmed subsequently of the whole pro¬ 
perty. The second argument was that 
the security of mortgagee 2 was alsoextin- 
guished by the order absolute. Neither 
the section nor the observations of tlieir 

(14) 11910] 40 Mad. 77=34 I. 0. 507. 

(15) A.I. R 1918 P.C. 84=45 I. C. 798=40 
All. 407=46 1. A. 180 (P. C.). 
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Oldfield and Seshagiui Aiyar, JJ. 

Vma Venkdtaratnam i*!: Co., —Peti¬ 
tioner. 

v. 

Metheuido Adamji Usman k Co., and 
ot/im—Opposibe Party. 

Civil Revn. Petn. No. 829 of 1917. De¬ 
cided on 19th February 1919, from order 
of List. Munsif, KUore. D/- lUh April 
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:^[8) Civil P.C ( 1908 ), S. 73—Specific fund 
belonging to judgment-debtor attached—Ap¬ 
plication by decree holder for payment out 
of the money—Courtcennotsuspend payment 
for effecting rateable distribution in respect 
of claims not matured into decrees. 

Where a specific food in Court belonging to » 
judgment-debtor is attached by a decree-holder 
of the former and an application is made fox'pay¬ 
ment out of the monev to him, the Court has no 


jurisdiction to suspend payment in order to en¬ 
able rateable distribution to be effected among 
the creditors of the judgment-debtor whose claims 
have not vet matured into decrees of Court. 29 
I. C. 289. Hof Foil : A, I. li. 1915 Mad. -236, Foil.; 
29 /. C. 622; 41 J. C. 516; SO Mad. 413 and 25 
Cal. 179 (P. C.) Expl. and Disl. 

[P68Cn 

(b) Civil P.C. (1908), O. 21, R. 52-Atlach- 
ment under—Priority. 

It cannot be said that au attachment under 
0.21, R. 52, in no circumstances confers priority: 

[P68Cn 

(c) Civil P.C. (1908), O. 21, R. 52 and 

S. 73—Fund attached under O. 21, R- 52, 
requires no further realization—No creditors 
applying under S. 73—Payment to attaching 
creditor can be made. ^ 

Per Oldjield. J.-A fund attached under D- 
21, R. 52, requires no further realization, 
the absence of creditors entitled to apply 
S. 73, there can, from the moment that 
attachment is laid on it, be no C j] 

payment to the attaching creditor. -IF 58 C 
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Per Aiyar, J.—S. 73 is restricted 

in its operation to other than administrative ac¬ 
tions. Priority is within the contemplation of 
0. 21, R. 5i, of tho Code. [P 6'J 0 2] 

❖(d) Civil P. C. (1908), S. 73-Diligent de¬ 
cree-holder invoking aid of Court should not 
be kept out of right because others are not 
equally diligent—Only restriction is rateable 
distribution under S. 73. 

The general principle is that a person who is 
diligent enough to invoke the aid of the Court in 
satisfaction of his decree should not b? kept out 
of his rights because others have not been cquilly 
diligent in seeking their redress. The only res¬ 
triction upon his rights is that if, before be sets 
the process of the Court in motion to re.ali^e the 
assets, others have applied for execution, he 
should share the realised assets with those other 
applicants. There is no warrant for holding that 
a ^xrrsou who has applied for payment should be 
put off on tlic chaucc of some others having 
claims on the property coming in at some time to 
have the property distributed rateably. 

fP 69 C 2] 

(e) Civil P. C. (1908), S*. 73 and llS-Exe- 
cution of decree—Suipension of payment is 
irregularity in exercise of jurisdiction. 

The suspension of payment is an irregularity 
in the exercise of jurisdiction by the Court with¬ 
in the meaning of S. 115. 

Chenchiah (or T. Prahasam—lov Pebi- 
tioDer. 

Kamanna (or P, ^arayanamiirti—loT 
Opposite Party. 

Oldfield, J .—The (und in dispute in 
this case represents property originally 
attached by one o( the present respon- 
dents before judgment. But we have not 
been shown tliat this (act in any way 
improves his claim or that of the others. 
None o( them had oven obtained decrees 
when appellant secured his attachment. 
They applied in execution only after he 
did so; and the question is whether his 
application (or payment out being (for 
whatever reason) still pending, when 
their applications were made, the whole 
(und sliould be distributed rateably. 
The lower Court quite properly followed 
Suikeena Katun v. Mahomed Abdul Aziz 
(1) and passed an order in respondents’ 
favour. 

But the ca?e was decided by a single 
Judge and we are therefore nob concluded 
by it. I deal with it and not with the 
decisions in Bizheshar Daz v. Ambika 
Pershad (2) and Thakurdas Moti Lai v. 
Jozeph likender (3), becanse in them the 
disouBsion proceeded either with refer¬ 
ence to the incidents of an attachment be- 
fore judgment, which a re not relied on 

fl) [10151 38 Mad. 221=29 I. 0. 239. 

{9)A. I. R. 1915 All. 276«29 I. C. 622=37 
All 576. 

(3) [1917] 41 Cal. 1072=41 1. C. 616. 


before us, or on very general grounds. 
With all due deferoni’O, 1 cannot follow 
Bakewell, ■!., in Snikeeihi Kutiin v. 
Mahomed AbtUil .I:/:(l), where he lays 
down that an attaclnnent uinhjr 0, 21. 

R. 5*2, Civil P. C.. in no circiiinscances 
confers priority. In Frederick Pe,n'-\'k 
v. Matlan Gopal (i), the llrst case relied 
on by him, the competition being hot- 
ween an attaching creditor and tho Olli- 
cial Assignee,special considoralionsaro-.e: 
and in it and in the other case cited, Snn~ 
karalinga Heddi v. Eandasavii 'Pevan 
(5), the attachment was of proi)ertv, 
which as the language used in the former 
suggests und the latter states explicitly 
was nob a fund in a Court, bub had to be 
sold before its value could be realized. 
This affords a clear ground of distinction 
from the facts before us and it must be 
added, those in question before Bakewell, 
J., for S. 20o of tho former Co le referred 
to assets realized in execution and appli- 
cations made prior to their realization as 

S. 73 of the Cole now in force refers to 
applications for execution made prior 
to the Court’s receipt of the assets; and 
accordinly in both tho cases relied on by 
the learned Judge tlie provision which 
justified rateable distribution was direct¬ 
ly applicable, whilst in the case before 
him, as in the case before us, it is not. 
A similarly general statement by the 
Judicial Committee in Moti Lai v. Kar. 
rab-ul-dm (G) that attachment only pre¬ 
vents alienation and confers no title, is 
no doubt relied on in tho Calcutta case 
above referred to an 1 it, no doubt, was 
made without reference to any provi- 
sion of the Code corresponding with tho 
present S. 73. 

But the question arose with reference 
the effect of an attachment, which appa¬ 
rently was made in execution of a mort¬ 
gage decree and which cleirly differed 
from that in question here and before 
Bakewell, J., because a sale, which was 
to transfer ownership, was to follow. It 
is, with all respect, unsafe to rely on 
these authorities as decisive, when the 
question is of circumstances with which 
they were not concerned. It is in fact 
hardly disputed that tho one provision of 
the Code authorizing rateable distribu¬ 
tion, S. 73, is inapplicable in terms to 

(4) [100-21 29 C.il. 428 (F.B.). 

(6) [19071 80 Mad. 418. 

(6) [18931 25 Cal. 179=24 I. A. 170=7 Sar, 
222 (P. C.). 
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the i‘i'0?ont eise. if only because tbe 
A in >\uO'tion were received by the 
Couri, l'of''re respondent's applications 
wore or could have boon made. The 
provision attained its present scope by 
stages at successive revisions of tbe 
Cole; and as it is to be 'i^iipposed that it 
was enacted advisedly, there is no reason 
for a liberal construction. It is true that 
S. 270 of the Code of l^oO. liy which the 
attaching creditor w as entitled to be paid' 
tirst out of the proceeds of property sold 
under his attachment, was not re-enacted 
in or Rut that provision 

did not in terms affect the attachment of 
a fund and there is no reason for assum¬ 
ing that its disaiipearance. whatever 
its effect in cases to which it was appli- 
[Cable, affected tlie application of the 
(English rule conferring a priority to 
'which Bakewell, J., has referred. The 
material point is that a fund, attached 
under 0. 21, R. 62, requires no further 
realization and that in the absence of 
creditors entitled to apply under R. 73. 
there can, from the moneent that the 
attachment is laid on it, he no obstacle 
to its payment to the attaching creditor. 
This is recognized by the procedure au- 
thorized by the Civil Rules of Practice 
Nos. 179, IBO. under which, after (if 
necessary) his decree has been transfoired 
bo the Court, where the fund is tlio 
attaching creditor is entitled toho paid as 
if he were an assignee of the judgment- 
debtor. 

Tn the present case, as the diary shows 
the appellant had applied for and was 
ready to receive payment, when the 
lower Court's proceedings were suspen¬ 
ded by a prohibitory order from the 
subordinate Court, of what nature 
and passed at whose instance does 
not appear. No reliance has been placed 
on that order before us; and the conclu¬ 
sion must be that appellant should not 
have been frustrated in bis effort to ob¬ 
tain money, to which he had established 
a subsisting right, by respondents, who 
bad none, and that the lower Court in 
allowing rateable distribution acted with- 
out jurisdiction. 

The lower Court’s order must be set 
aside,-the petitions being remanded to it 
in order that it may deal with them ac- 
cording to law in the light of the forego, 
ing, dismissing the petitions of respon- 
dents and ordering payment on that of 
appellant. Costs to date will follow the 


result and be provided for in the order 
to lie passed. 

Seshagiri Aiyar, J.—I agree. The 
question for consideration relates to 
priority among the various decree-holders 
of a common judgment-debtor. The un¬ 
disputed facts are, that the petitioner 
obtained a decree ag-ainst the common 
judgment-debtor on 2nd December 1916. 
On 4th December he applied for attach¬ 
ment of a fund in Court belonging to the 
judgment-debtor and on 6th December he 
applied for tbe payment out in him of 
the money in Court. The other judg¬ 
ment-creditors of the common judgment- 
debtor had not obtained their decrees on 
this date. The District Munsif, instead 
of directing the payment to the petitioner, 
held his hand as there were other claims, 
though they had not matured into decrees 
on the date of the application by the 
petitioner and were still pending decision 
in various Courts. The conclusion of 
t.he District Munsif was that the peti¬ 
tioner was not entitled lo priority, and 
that the niouey in Court should he dis¬ 
tributed proportionately to all persons 
who may obtain decrees against the 
judgment-doblor. Tliis civil revision 
petition has been tiled against that 
order. 

There was no contention beforeus that 
thcapplication to this Court is not within 
S. 116, Civil P.C. It may safely be said 
of this petition that there was irregularity 
in the exercise of jurisdiction. The veal 
question is w’hobher the procedure ad¬ 
opted by the District Munsif is one al. 
lowed by law. He is undoubtedly sup- 
ported by Sitikeena Kotun v. Mahomed 
Abdul Aziz {\) bv the observations 
of Mookorjeo, •!., in Thnlcurdas Moti Lai 
V. Joseph Isketidcr (3). As against these 
decisions there is Tiruvangadial v. 
Tliinivattgadih (l), in which the present 
Chief Justice took a difierenb view. Al¬ 
though the learned Chief Tu.stico refers 
to the decision of a Bench of this Court 
as supporting him it is clear, on examin¬ 
ing the reference, that the point now in 
question was not decided by the late 
Chief Justice and Sankaran Nair, J.. 
in the appeal referred to inTirMt)a«0a(ifaf 
Tliiruvangadih (7), The question has 
now to be examined on principle. Bake- 
well, J., is apparently of opinion that 
there is a general principle in the Indian 
legislature that all creditors of the same 

nyX. I. R. 1915’Mad. 236=24 I.' 0. 617. 
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debtor should have equal rights in the 
latter's property. I am not satisfied 
that there is any such principle in our 
Code. The first enunciation of the rule 
on this subject is to be found in Ss. 270 
and 271. Act 8 of 1859. S. 270 distinctly 
declares that a person who first takes out 
execution of his decree is entitled to be 
first paid out of the proceeds of the sale. 
S. 271 introduced the principle of the 
rateable distribution with regard to the 
surplus proceeds that may he left after 
the first attaching creditor had satisfied 
himself. Apparently under this Code 
the person who attached the property 
and brought it to sale was regarded as 
having a claim to priority over their 
creditors. In the next two Codes of 
Civil Procedure, namely, those of 1877 
and 1882, a further change was in- 
troduced in favourof rateable distribution. 
The priority of the attaching creditor 
was abolished and the rule was state! to 
bo that where assets are realized by sale 
or otherwise in execution of a decree and 
where more persona than one had prior 
to the realization applied to the Court by 
which such assets are held the assets 
shall be divided rateably amongst all 
such applicants. 

In the Act of 1908 another change in 
favour of rateable distribution was in¬ 
troduced by omitting the words "realized 
by sale or otherwise" and substituting for 
thorn the words “are held by the Court.” 
But the essential condition was retained, 
namely, that persons applying for distribu¬ 
tion pari passu must have made applications 
to the Court for the execution of decrees 
before the receipt of assets. It is thus 
clear from an examination of those pro- 
yisiens that there is progressive tendency 
in favour of rateable distribution. I 
may even say that there is a tendency 
to restrict the rights of the first appli¬ 
cant. But certain conditions have still 
to be complied with if the benefit of 
such a provision is to be availed of. 
Bakewell, J. 8 judgmeot would lead ono 
to suppose that wherever there are a 
number of decrees against a common 
judgment-debtor the principle of rateable 
distnction should be enforced, whether 
there have been applications for exeou- 
tion prior to the realization of the assets 
or not. If that were the object of the 
legislature, it could have then easily 
declared that no person having a decree 
against a judgraent-debtor shall be en. 


titled to priority by virtue of the fact 
that ho had applied for execution before 
others. The Indian law has provided 
for ratealile distrilnitiou to all creditors 
in administrative actions and in insol¬ 
vency matters. Under (). 20. H. Id, if 
there is an administrative action and the 
assets are in the hands of the Court, its 
distribution is governed by the same 
principles as obtain with regard to dia- 
tribution of assets of an insolvent judg¬ 
ment.debtor. No question of applying 
priority to the realization of assets and 
no question of execution application arise 
under this rule. 8. 78, Civil V. C., is 
therefore restricted in its oi'Oiution to 
other than administrative actions. If 
we turn to 0. 21. R. 52, it seems clear 
that priority is within the contemplation 
of the legislature because it says: 

" .\ny queslion of lille or ]>riority ari-ing 
botvvoou the dccrco-liold<.'t and aii> other iici>oii 
siiall bu determined by the Cuiul. ” 

In my opiuiou the general principle is 
this, that a jierson who is diligent en¬ 
ough to invoke the aid of the Court in 
satisfaction of his decree should not be 
kept out of his rights because others 
have not been equally diligent in seeking 
their redress. The only restriction upon 
hU right is that, if before he sets the 
process of the Court in motion to realize 
the assets, others have applied for execu- 
tion he should share the realized assets 
with tlicse other applicants. There is 
no warrant for bolding that a person 
wlio had applied for payment should be 
put off on the cliance of sumo others| 
having claims on the property coming in 
at some time to have the property distri¬ 
buted rateably. It is not easy to sooi 
how long this process of waiting should 
be enforced. Is it to be only, as in the 
present case, in favour of persons who 
have filed suits or is the Court to embark 
on an inquiry whether there are other 
creditors who may at some future time 
file suits to obtain decrees? In my 
opinion, as pointed out by the Judicial 
Committee in Mina Kumari Bibi v. 
Bijoij Singhia), 8.73 should be con- 
Btrued as applying only to persons wbo 
come within the strict letter of the law. 

I am unable to agree with Bakesvell, J., 
that there is an underlying principle in 
our jurisprudence and in our Procedure 
Code that every creditor should have 

(3) A. I. U. 191G P. C. 238=40 I. 0. 242 = 44 
Cal. CC2=44 I. A. 72 {P.O.). 
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porsons oae of whom could not have in good 
faith believed in the claim put forward by him 


equal chance of payment from out of the 
-aS'ietsof the jujgtnent-debtor, whether 
he is diligent or not and whether he 
takes iiroinpt step's to enforce his rights 
or not. I agree with tlie conclusion 
come to by the present Chief Justice in 
Tl;iruvan(jadiiil v. Thiruvangadih (7). 
As regards Thitknr Dos Moti Lai v. 
Joseph IskeitJcr id) on the facts of that 
case the present <|U03iion did not arise 
for decision. There are some ohserva- 
tions hy way of obiter in the judgniODt 
of Mookerjoo -I., w'no invokes the aid of 
justice, e luity anl good conscience in 
favour of equal apportionment to all 
decree holders, ft Ins been laid down 
l)y the Judicial Committee that under 
B. 53, T. r. Act, if one creditor is pre¬ 
ferred by a debtor honestly, that would 
not bo a preference which would avoid 
the transaction. Iain referring to this 
for the purpose of showing that a per¬ 
son who is diligent enough to get from 
his debtor his rights is not to bo asked 
to give them up because there are others 
who have similar rights but " ho have 
jnot taken steps to enforce them. If 
Ithere is any one princiide which guides 
our Courts, it is the principle of enabling 
persons who are diligent enough to 
secure their rights to get full satisfac¬ 
tion of their claims without co»upelling 
them to share tho property of the judg- 
ment-debtor along with others who did 
not move promptly in the matter. 

I would therefore allow the petition 
and set aside the order of the District 
Munsif and direct him to proceed with 
the matter in the light of the above ob¬ 
servations. 

S.N./R.K. Petition allowed. 
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Wallis, C. J. and Sesiiagiri Aivar, J. 

Avula Kondatna Naicken Ainar Aver, 
gal and anotkei —Plaintiffs—Appellants. 

V. 

Aparanji Amma and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 139 of 1917. Do- 
cided on 2nd May l9l‘J. from decree of 
Temporary Sub-Judge, Madura, in Ori. 
gina! Suit No. 9 of 191G. 

Compromise—Advantage derived malafide 
by one party must be deemed to be held in 
trust for person prejudiced and should be 
restorcd -Alienee in good faith from such 
person Is not affected — Trusts Act (2 of 
1882), Ss. 89 and 96 

Whero a couiproraije is outored into as betweeu 


and tlic latter secures an undue advantage to 
the prejudice of the other party, such advantage 
must be deemed to be held in trust for tho bene¬ 
fit of the person prejudiced or his representative 
and should be restored te the latter. An alienee 
in good faith and for consideration from the 
party who has secured such advantage is nob 
however affected by the infirmities affecting his 
alienor’s title: A. I. H. 1917 P. C. 116, Foil. 

[V 75 C 2) 

T. D. Venkataroma Sadri and T. S. 
L'ovuiswayni Aina^—iov Appellants. 

T. Itangachariar, S. Srinivasa Ati/tni- 
gar and B. SUarama Row —for Respon¬ 
dents. 

Judgment. —We are nob satisfied that 
the learned Subordinate Judge has sulii- 
ciently considered the bearing of all the 
material evidence in this case on the 
questions whether there w’as a bona fide 
dispute which was settled l)y the com- 
proniise embodied in Rx. A and the par¬ 
tition deed Rx. C or a (air family settlo- 
niont. He has not considered tho efiect 
of the evidence as to the luoperty, whicii 
is the subject of the present suit and in 
the hands of the alienee, having been the 
separate property of Mailchamy and his 
branch, having come to them from their 
grandmother’s father, tho Zaniindar of 

Avakiidi. He has also nob considered 
• 

with referonce to the question of bona 
fidos the evidence as bo whether the two 
branches were divided or not. This evi¬ 
dence must be taken into account in 
order to arrive at a conclusion whether 
the compromise now in question was 
really a bona fide compromise of doubt¬ 
ful claims or a fair family settlement. 
Before disposing of the case we must call 
for a fresh finding ou these questions. We 
leave it to the discretion of the learned 
Subordinate Judge to decide whether 
fresh evidence should be taken. 

We direct the Subordinate Judge to 
return findings ou the following issues: 

(l) Was the property in dispute the 
separate property of Mailchamy? (2) 
Were Mailchamy and Mandalathipathi 
undivided? (3) Was there a bona fide dis- 
jiute which was settled hy Exs. A and 0 
or did they amount to a fair family ar¬ 
rangement? In considering tliis question 
the evidence as to the existence of a will 
by Mailchamy leaving property to be 
divided into three shares, will also have 
to be considered. Tsvo months will be 
allowed for the submission of the finding 
and seven days for objections. 
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[In compliance with the order con¬ 
tained in the above judgment the Tem¬ 
porary Subordinate Judge of Madura sub¬ 
mitted the following:] 

Findings.— The High Court having 
remanded the case for finding on the 
following issues, viz: (0 Whether the 
property in dispute is the separate pro¬ 
perty of Mailchami and his branch, hav¬ 
ing come to them from their grand- 
mother’a father the Zamindar of Aya- 
kudi? (ii) Were Mailchamy and Manda- 
lathipathi undivided? (iii) W.is there 
a bona fide dispute which was settled by 
Exs. A and C or did they amount to any 
family arrangement? I submit the fol¬ 
lowing findings: 

Issue 1.—The suit properties consist 
of eight items. Of those items Nos. h and 
8 are house properties and the rest are 
lands. It is not clearly stated in the 
plaint how the suit properties are the 
separate properties of Mailchamy and his 
branch. 

Plaintiffs’ vakil says that it is never 
the plaintiffs’ case that tlie properties are 
Manjakkani properties of Mailcharay's 
grandmother Modamma, but their case is 
that they are the self-acquisition of 
Mailchamy iabis own lifetime, having 
been given to him by the Zamindar of 
Ayakudi on account of love and affection 
towards him. I shall therefore consider 
whether the properties were the solf- 
acquisitioD of Mailchamy in liis own life¬ 
time. 'In support of their contention, 
plaintiffs examined Hivaswami Pillai 
(P. W, 10). who was Karnam of Ayakudi. 
They also roly on the statement, Ex. [jL, 
filed by defendant 3 in the criminal pro¬ 
ceedings and on the decriptionscontained 
in the documents Exs. CO, DD, G and E 
executed by Mailchamy. Sivaswami Pillai 
(P. W. 10) says in his chief examination 
that items 1,2 and 7 (which are situate 
in the block called Panchantliangi and ir- 
rigatod by Papan channel) and also items 
4 and 6 (which are Combai Punjai) wore 
given to Mailchamy by the Zamindar. De¬ 
fendant 3 also in her statement (Ex. IjL) 
stated that the suit properties were given 
to her father.in-law Mailchamy by the 
zemindar. But the statement of these 
two witnesses is worthless. P. W. 10 
admitted in his cross examination that 
he had no personal knowledge of the al¬ 
leged gift to Mailchamy by the zemindar. 
Defendant 3 also had no personal know- 
ledge, and in the plaint. Ex. M, whieh 


sho subsGiniontly lilod, sliocoasod tn men¬ 
tion that the suit properties wore hor 
father-in-law’s self-acquisition. As lo- 
gards items 2 to (■ and S, Mailclmmv 
himself nowhere desciihol them his 


self acquisition. Ho was doscrildn^ his 
self-acquisition only items 1 and i (fi'r 
the description of item 1, see Exs. Ot/, 
DI), G and for description of item 7. seo 
Ex. G). To consider that at least those 
two items 1 and 7 wore his solf-acqnisi- 


tion, I do not think that the mere reci¬ 
tals in the above said documents aro 


sufficient in the evidence. 

I therefore hold tliat none of the suit 
properties are the self-acquisition of Mail¬ 
chamy in Ills lifetime. They aro not either 
Manjakkani properties (streedhauam) of 
Mailchamy’s grandmother according to 
the plaintiffs’ vakil's own aEmssion. 

Issue 2.—Then with regard to the second 
(luestion, there is no direct evidence, 
either oral or documentary, on tho point 
of division set up hy the plaintifis. Tho 
matter is to be judged merely from cir¬ 
cumstantial evidonco. It is conceded on 
all hands that Mindalatliipathi's father 
and grandfather lived at Balasamuilram 
and remained in possession of tho pro- 
perties there, while Mailchamy and his 
father lived at Ayakudi an I remained in 
possession of the properties situate in 
that village. It is also in evidence that 
the patta for Ayakudi lands stood in the 
name of Mailchamy (videpattas T series) 
and that ho alone was paving the taxes 
on those himls and also on the houses 


situate in tint village (vide loceipt-^ 
Exs. U, \V, V series), while tho patta lor 
Balasamudram lands stood in the uiimo of 


Mandalathipathi’s father (vide receipts 
Ex. Ij) and after his death in the name of 
Mandalathipati (vide patta Ex. SS). Also 
each branch was alienating the proper¬ 
ties in its separate possession as its own. 
To begin with the alienations of Balasa- 
inudram properties by Mandalathi|>ati s 
branch alone, Mandalathipati’s father 
executed in ibOO two mortgages of 
some ancestral lands at Balasamudram 
as if they belonged to him exclusive¬ 
ly, and died in 1808 (vide rccitils in 

Ex. Ij). Afterwards ^landalathipathi s 
mother as guardian of Mandalathipathi 
discharged these two debts by selling 
iiway the mortgaged lands for Us. 8,000 
(vide sale deed Ex. E). Mandalathipathi s 
mother as his guardian sold away alsr 
cne ancestral house in 1873 under sa’ 
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I’.x 11. if it belon-»eii to Mancla- 
latliifi.itlii's brancli aloue. Mandalathi- 
I’atiii liimselt after ho attained raajo- 
nty exccutel a mortsago of all the re¬ 
maining ancestral lands at Balasamudram 
as if they were his own (vide mortgage- 
('ced Ex. M) and lent the money so vais- 
ed on that mortgage to a certain Maho- 
inedan, Kadir Lel)ljai (vide Ex. AA), with¬ 
out the concern of Mailchamy. Similarly 
from IfSSi Mailchamy alone commenced 
to make alienations of the ancestral pro- 

udi in his possession as 
if tlioy wore hisown (vide mortgages and 
sale deed -Exs. Q. R. 00, and GO). All 
tnese circumstances—the separate living 
of tiio two families from tlie time of 
Mandalathipathi’s grandfather, separate 
possession an 1 enjoyment of separate pro* 
perties by eich branch, separate pattasand 
separate payinont of kists and separate 
dealings with the separate properties in 
their repsoctive possession as if they were 
their own properties—all these clearly 
indicate that the two branches must have 
become divided both in status and estate 
at least so far back as 1863. 

It is argued by the defendants' vakil 
that the two branches might be joint and 
the alienations made by Mandalatbipi- 
thi’s father in his time and tho^a made 
after liis death by Mailchamy might bo 
in their capacity as the then f.unily man¬ 
agers. liut the subsequent conduct of 
Maudalatliipatbi and his mother leaves 
no room for any sucli supposition. If the 
two families were undivided, Mailchamy 
as the senior member and manager would 
be the proper person in execute Exs. L 
and H either singly or jointly with Man- 
dalathipathi's mother. But instead of 
that we find Mandalathipathi’s mother 
alone executing those deeds as guardian 
of Mandalathipathi and treating him as 
the absolute owner of Balasainudram 
properties. As above pointed out, 
Mandalathipathi also after attaining 
majority considered himself to be the 
absolute owner of the properties situate 
at Balsamudram. Ho got the patta for 
Balasarnudram lands issued in his name 
and he sold away some of those proper¬ 
ties and mortgaged some, without refer¬ 
ence to Mailchamy. Such cannot be the 
case if the two families were joint and 
Mailchamy was the manager after the 
death of Mandalathipathi’s father. De¬ 
fendants’ vakil next argues that the pro¬ 
perties described as ancestral and dealt 
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with under Exs. H, L, K and M might 
have been the self-acquisition of either 
Mandalatbipathi's grandfather or father, 
and not derived from the common an¬ 
cestor, and that Mandalathipathi and his 
parents therefore rightly dealt with 
those properties without reference to 
Mailchamy. But there is no proof that 
the properties so dealt with were the 
self-acquisition of Mandalathipathi’s 
grandfather or father. 

Then with regard to the evidence on 
the defence side, defendants have abso- 
lutely no evidence whatever to show that 
the income from the lands of the two 
villages vvas ever mixed together and used 
by both families for common purposes 
during the lifetime of Mandalathipathi’s 
father and grandfather. To prove joint¬ 
ness defendants rely mainly on the fact 
that during his minority Mandalathipathi 
lived with Mailchamy and that the latter 
then managed tlie properties in the two 
villages. Mandaiatliipathi lost his father 
in 1809 and mother in 1870. At the 
time of the death of his mother he was 
about years old, Defence witnesses 
Vissvauabha Monigar (I). W. l), Suppiab 
Chotti (D. W. :i}, Sankaralingam Eillai 
(1). W. 4), Yeukatagiri ^^ainavaru (D. 

W, 0). and also defemlant 3 (D. W. 7) say 
tliat since liis mother’s death and until 
IbOO Mandalathipathi lived at Ayakudi 
with Mailchamy. D, Ws. 1 and 2 fur¬ 
ther say that Mailchamy then managed 
also the lands at Balasainudram and re¬ 
ceived the paddy from those lands. That 
Mandalathipatlii lived witli Mailchamy 
for some time after his mother’s death is 
admitted also by plaintiti’s eleventh 
witness (Chithanaha Vadhlar) and by 
Mailchamy himself in liis written state¬ 
ment Ex. K K-1. But I do not attach 
any special importance to this circum¬ 
stance. It may be that Mailchamy took 
JIandalathipathi into liis protection and 
looked also after his lands, seeing that he 
lost both his parents and there was no 
other to take care of liim. This was what 

Mailchamy stated in Ex. K-K 1. There 
is not a single document to show that 
Mailchamy treated Balasainudram pro¬ 
perties as his own even during that 
period. 

During the time Mandalathipathi lived 
with Mailchamy, Mailchamy attested 
two sale deeds (Exs. J and K) executed 
by Mandalathipathi in respect of the an¬ 
cestral houses at Balasarnudram. Simi- 
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lerly MaDdalabhi'pathi attested usufructu¬ 
ary mortgage (Ek. B-B)and a sale deed 
(Ex. Z) of Ayakudi lands executed bv 
Mailohamy. Further ^andalathiimthi 
having owed some rent to the mortgagee 
under Ex. B-B, Mailchamy undertook 
to pay it on Mailchamy’s behalf (vide 
Ex. XV). Defendants contend that these 
acts indicate that Mailchamy and Man- 
dalathipathi had joint interest in all the 
properties situate in both the villages. But 
mere attestations alone of each other's 
documents do nob signify any such thing, 
At no time they executed or took any 
document in their joint names. Then 
about Mailchamy’s undertaking to pay 
the rent due by Mandalathipathi, it is 
not known under what circumstances he 
had so undertaken. The above circum¬ 
stances are therefore not suificient to 
warrant an inference of jointness. 

Defendants rely also on the written 
statement Ex. KK-1 put in by Mail¬ 
chamy in answer to Maudalathipathi’s 
plaint Ex. KK. But I do not tliink that 
statement helps thorn in any way. Xo 
doubt Mailchamy has not expressly sta¬ 
ted in Ex. KLC-l that there was any re¬ 
gular partition between the two families. 
But he openly denied that the two fami¬ 
lies were joint and alleged that the sole 
and independent enjoyment by each 
branch of the properties in their respec¬ 
tive possession from several years opera¬ 
ted as a virtual or de facto division. 
That appears to he his plea l)y reading 
together paras. 4 and 5 of that stateiuent. 
Buch h the evidence on both sides. In 
my opinion, the whole evidence and in¬ 
ferences from facts proved are consistent 
only with the hypothesis of separation of 
the two branches in estate also long ho- 
fore the deatli of Mandalathipathi’s 
father. My finding then is that Mail¬ 
chamy and Mandalatliipathi were not 
joint. 

Coming now to the question whether 
the will set up by defendant 3 is true, 
Viewanatha Monigar (D. W. 1), Suppiah 
Chetti (D. W. 2), Sankaralingam Pillai 
ID. W. 4) and defendant 3 (D. W. 7) say 
that Mailchamy died on Ubh May 1901. 
that four days before his death, i. e.. on 
iOth May, he executed a will by which 

... . I /.• properties equally 
to his daughter (defendant 1), daughter- 
in-law (defendant 3) and nephew 
(Mandalathipathi) anl that the said will 
was written by one Poruraalswaini Naic- 


ken and atteslod liy 1>. Ws. 1. 2 and 4 
and 15 others. Vi'nkatagiii Nainavaru 
(D. \V. G) says that ho canm (o .\yalvudi 
on the next day after tho oxociil.ion nf tho 
will, that Mailchamy tlioii monlioiteil the 
will to him and that it was alao read 
over to the witness. But tho ovidcnco 
of those witnosse? is intore->tcd and con- 
llicting, I). Ws. 1 and 2 hold decrees 
against defendant 2 and it is tlicroforo 
their interest to sec th.at defendant 2 is 
not dejtrivcd of llie plaint inoperties. 
D. W. 4 is indebted to defendant 4. 
D. W. G is a near relation of defendant 3. 
and it was ho who conducted all the 
criminal proceedings on behalf of defen¬ 
dant 3 aiui also tho suit of 1002. 1). W. 4 
says that Mailchamy divided his pro¬ 
perties among tlie three legatees and that 
three lists showing tlio properties given 
to each legateo were pieiiare l along with 
the will. But 1). W. 1 does nots.iy that 
any such division was made an.l lists 
were prepared. In her plaint. Ex. M.M, 
defendant 3 sot up that her father-in-law 
made another will previously on 7th 
May 1901, by which he l)e<iucitlie l all 
his properties equally to her and her 
daughter alone. But that i-rior will is 
now denied. The first mention of the 
will now in question was male by defen- 
dant 3 only in her plaint (Ex. M.M) filed 
in February 1902 after a long interval of 
nine months. It was never put forward 
before. The reason given by the defon- 
dant s whnessos for its nonregistration 
is that at tho instigation of Mandalathi- 
patlii, Penimalswaini Naicken duped de¬ 
fendants 1 and 3 by saying that tho 
Registrar would come. But it is nob a 
satisfactory reason. Mailchamy would 
not have allowed Perumalswaini Naicken 
to make any delay. 

On the plaintilVs' side 1*. W. 1 (defen¬ 
dant 1) denies that any will was oxecu- 
tod by her fatlier. Also plaintilT and 
P. W. 11 (Palace Tutor) say that Mail¬ 
chamy did not execute any will before 
his death. For the above reasons T fmd 
that tho alleged will is not true. 

/ssuc 3.—I have found that the two 
branches were divided Neither defen¬ 
dant 1 nor Mandalathipathi could have 
been in ignorance or in doubt to that 
fact. After lie had attained majority, 
Mandalathipatlu got the pabta for Bala- 
samudram lands issued in his name and 
mortgaged those lands as if they were his 
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own, lie tlui3 cousit^ereil himself to be 
a 'livi.Iol memhor. Defenlant 3 also 
caunot l>5 said to have any honest and 
bona tide belief in the claim she was 
making. I therefore hold that the com¬ 
promise (Ex. A) and the suljseouent par¬ 
tition deed (Ex. C) were not bona tide, 
nor can they be properly called a family 
settlement. 

This appeal came on for final liearinS 
after the return of the finding of the 
lower Court on -^th April 1019. 

Seshagiri Aiyar, J.—The property 
in suit was lost in the possession of one 
Mailcliarnv who die I in Mav 1901. He 
left behind him a daughter, a daughter, 
in. law of a pieleceascd son and one 
Mandalathip.Uhi, a distant cousin. This 
cousin was living with the deceased for 
some years before his deatli. After his 
death disputes arose regarding succession 
to his property. The daughter-in-law 
put forward a will alleged to have been 
executed by Mailchamy, under which she 
claimed that she was entitled to a third 
of his property. The Magistrate who 
inquired into the claim as to ■ possession 
decided against her. Thereupon she 
sued to establish her one-third share in 
the properties. The daughter of Mail- 
chamy, wlio is the dcfenlant 1 in the 
suit, denied cliat tlie projierty was the 
separate proi'orty of Mailchamy and also 
the geniiinenoss of the will. Mandala- 
thipathi on the other hand claimed the 
property to have come to him by survi¬ 
vorship as he and Mailchamy were un- 
divided During the course of the trial 
the parties entered into a compromise 
which is Ex C in’this case. By the com¬ 
promise the daughter-in-law was given 
considerably less than the one third 
which she claimed, and the rest of the 
property was directed to be divided 
practically half and ha^ between the de¬ 
fendant 1 and Mandalathipafchi. The 
property was enjoyed jointly by tlio 
defendant 1 and Mandalathipatbi until 
1907, when there was an actual division 
by metes and hounds between the two 
people. In 1910 Mandalathipatbi mort¬ 
gaged these and other properties not 
comprised in the suit to the present 
defendant! who brought a stit on the 
mortgage and obtained a decree. The 
present suit is by the sons of the dofen- 
dant 1 to set aside inter alia the mort¬ 
gage in favour of defendant 4. 


On the last occasion the Subordinate 
.lodge found, without deciding whether 
the will was genuine and whether Mail- 
chamy and Mandalathipatbi were divi- 
ded or not, that the compromise was bona 
hde and should be enforced. We pointed 
out in our order that the bona fides of 
the compromise must be determined with 
reference to tlie facts whether the will 
was genuine and whether Mailchamy and 
Mandalathipatbi were divided. The pre¬ 
sent Subordinate .Judge has returned find¬ 
ings to the effect that the two branches 
were divided and that the will was not 
genuine. He has also found that the 
compromise is not binding, inasmuch as 
Mandalathipatbi could not have honestly 
believed in the claim he put forward as 
being entitled to the property by survi¬ 
vorship. On the first two questions, we 
are satisfied that his findings are sup¬ 
ported by the evidence he has referred 
to. It is true that the question has to be 
considered with reference to the state of 
alTairs tliat existed at the time of the 
compromise and although Mandalathi- 
pathi filed a suit, which he subsequently 
withdrew, bo set adde an alienation l)y 
Mailachiny on the ground that tlie pro¬ 
perty was undivided, the course of deal, 
iug Ijv the two branches of family, their 
long separate residence and the absence 
of reliable evidence regarding common 
enjoyment far outweigh the absence of a 
regular deed of partition. I am nob 
therefore prepared to differ from tbe Sub¬ 
ordinate Judge on this question. As re¬ 
gards the will, both the first Subordinate 
Judge and the present Subordinate Judge 
have agreed in holding that the evidence 
is insullicient to support its genuineness 
and I see no reason to differ from them. 

At the same time, I must point out 
that there is no evidence that the defen¬ 
dant 1 with fall knowledge that there 
was no truth in the cla’m put forward by 
the daughter-in law and Mandalathipatbi 
agreed to the compromise from ulterior 
motives. There is not sufficient evidence 
to lead us to tiie conclusion that in 
assenting to the terms of the compro¬ 
mise she was not actin.g bona fide in tho 

light of the circumstances then brought 
to her nofice, I have now to deal with 
the last of the findingsof the Subordinate 
Judge. It may be, if the question aio» 
between the plaintiffs and Mandalathi- 
pithi having regard to the decision of 
the Judicial Committee in 
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Kunwar v. Durga Prasliad Singh (l), the 
plaintiffs would be entitled to a decree, but 
the question is whether an alienee from 
a party who had not bona fide believed 
in the claim put forward by him is in 
the same position as the party himself. 
Our attention was drawn by the learned 
vakil for the respondents to Ss. 89 and 
96, Trusts Act. The former section 
provides that where any advantage is 
gained by the exercise of undue infiueuce 
in derogation of the interests of another, 
the person gaining such without conside¬ 
ration must hold the advantage for the 
benefit of the persons whose interests 
have been so prejudiced. 8,96 protects 
the right of transferees in good faith for 
consideration from persons who have 
gained an undue advantage. In my opi¬ 
nion, Mandalathipathi was in the posi¬ 
tion of a joint trustee within the mean, 
ing of k 89, Trusts Act. Therefore 
the principle enunciated in these two 
sections is applicable to the present 
case. It is the principle of equity recog- 
uized in the Trusts Act and in other 
legislative enactments thac a purchaser 
for value without notice of any defect of 
title in his transferor is entitled to pro¬ 
tection if he obtained the transfer bona 
fide 

Then it was said that tiie defendant, 
did not really represent iho rever¬ 
sioners in the previous litigation. There 
is some justification for this contention 
in the language of the written statement; 
but having regard to the fact that the 
■object of the statement wa? to defeat Die 
claim of the person who set up the will, 
too much importance should nob he at¬ 
tached to the or^er in whicli the denials 
occur. In the written statement two 
alternatiyo pleas wore pub forward, the 
one denying the will and the other sug¬ 
gesting a jus tertii. Furtlier tliis ques¬ 
tion of defendant 1 not representing 
the estate was not put forward in tlie 
present case in the pleadings. Moreover, 
before the suit which ended in the 
compromise was filed, and also on the 
very same day on which the compromise 
was entered into, and afterwards, defen- 
daiit 1 made statements about the 
property claiming it on behalf of her 
cons: vide Kxhibita LL and V. There- 

opinion that she must be 

(1) A. I. R. 1917 Cal. 140=45 Cal. 17=12 I. C. 

849=44 I. A. 229 (P. C.). 


taken to havo cntcrod into tlic Compro¬ 
mise as representing tlio estate. 

The further <iuestioiJ i> \\ hethcr-defen¬ 
dant 4 is a bona lido tiansferoo for 
value without notice of any inliniiilies 
in the title of tlie Iransforor. A)n Ini'^ 
question there is the ovidenco tiiaL I'o 
paid full consider.ation and that ho was 
not aware of the defect in tlie title of 
Mandalathipathi. There is no evidence 
on the other side that ho was aware that 
Mandalathipathi had practised anv fraud 
upon defendant 1 and that he had no 
right to the property wliich he imrpur- 
ted to mortgage. I must thereforo. 
hold that defendant 4 is a liona lulo 
transferee for value. Tlie result is that 
the suit against defendant 4 must he 
dismissed with costs, and the decree 
of the Subordinate -Tudge will be con¬ 
firmed in that respect. .\s regards proper¬ 
ties in the possession of the other defen¬ 
dants. having regard to (linijcshirar 
Kunwar v. ])urga Pra:>li((d Stmjh (Ij, 
plaintil! is entitled to recover possession 
including the properties in the possession 
of defendant 3, whose rightsto maintenance 
will nob he affected by this judgment. 
The decree, so far as these defendants 
are concerned, is reversed. Plaintilis 
are entitled to their costs against those 
defendants and must pay the costs of 
defendant 4 in this Court. 

Wallis, C. J.—I agree. 

S.N. R.K. Decree modified. 

'r-:- A. I. R. 1919 Madras 75 
Full Bench 
W.tLLIS. C. -f., 

Oldfield, Sadasiva Aivar, Coutts 
Trotter and Seshagiri Aiyar, J J. 
Arumugam C/jc/jj/—P laintitf~Appol- 
lant. 

v. 

Muthu Koundan and oi/ters—Defen¬ 
dants—Respondents. 

Second Appeal No. 845 of 191S, Deci¬ 
ded on 10th April 1919, from decree 
of Dist. .Tudge, Salem, in .Appeal Suit 
No. 102 of 1916. 

Hindu Law—Alienation—Father—An¬ 
tecedent debt*—Independent debts by father 
on security of family property before mort¬ 
gage in suit is antecedent to bind son's 
shares. 

Au independent debt, not immornl or illegal, 
contracted by a Hindu father on the security of 
the joint family estate antecedent to the mort- 
debt which is being sued on may be treated 
as an antjcodout debt, so os to support the 
charge on the sons' shares also to the extent of 
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llic •uiri'. ‘ifviiiccl on the prior mortgage* I. C. 
'.■"'K Overruled; 50 I. C. 101. Dj^s./rom; A. I. 11. 

I'UT i. (’. <il, f.xpl [P Ki ij 

/'. Niiiasimha AnjaugiD —lov Appel¬ 
lant. 

B. Sitarama Rao- for Respondents. 

Order of Reference. 

Sadasiva Aiyar, J. —The plaintitf is 
the appellant. The suit was bvouf{ht to 
obtain a mortj^a.qe decree for sale on the 
nioitt^a;;e doeunient Kx. H. dated lUh 
Way 1003, executed by defendant 1 to 
the plaintil'l for Rs. 1,100. Defendants 
2 and o arc the undiviled sons of defen¬ 
dant i. iX-fentlant 3 is still a minor, 
while defendant 2 was a minor on the 
date of the mortf^age bond £x. H. Ac¬ 
cording to the recital in Ex. H, the sum 
of Rs. 1,100 mentioned in it as consi¬ 
deration is made up as follows; (a) 
Rs. bSy-'-S-O being the sum due on the 
registered mortgage bond Ex. G of 1809; 
(b) Rs. 130 1-0 due on the simple debt 
bond of 1002, Ex. K; (c) Rs. T3 received 
by defendant 1, for excavating a well 
in the family garden: (d) Rs. 100 for dis- 
charging the debt of Nattukottai Karup- 
pan Chettiar; (e) Rs. 43-7 0 received for 
excavating the well already mentioned 
and for family expenses: total Rs 1,100. 
Defendant 1 (thefatlier)as usual remaineil 
ex parte. Ills sons (defendants 2 and 
3), contended tliat their two-tliird share 
in the mortgaged properties cannot be 
allectel by the mortgage because 

the !=uii debt \v.iR not contracted either for 
fiimily benefit or for any necessity binding on 
the family (para, i of the written statement).” 

It will be seen from the written state¬ 
ment defendants 2 and 3 did not ques¬ 
tion ths genuineness of the mortgage- 
deed Ex. H or the existence of the debts, 
that is the passing of consideration for 
Ex. H; nor did they plead that Ihe docu¬ 
ment was legally invalid as a mortgage 
for any reason. Their defence was con¬ 
fined to the contention that the mort- 
gage debt was not binding on their 
shares of the mortgaged property. As 
defendant 1 remained ex parte, the Dis- 
trict Munsif had to raise the point for 
determination as to his execution of the 
document in order to give a decision 
against him. On 11th June 1915, a single 
consolidated issue was raised by tlie dIs- 
trjet Munsif as follows: 

“Wiiether the suit aocument is genuine and 
supported by consideration and bindine on 
defonduDt 2 and 3's sliares/^ 

In the judgment of the District Munsif, 


the issue has been split up into two as 
follows: (l) Whether the suit document 
is genuine and supported by consideration, 
and (2) whether the suit document is 
binding cn defendant 2 and S's shares. 
The Munsif notes in para. 6 of his judg- 
mont that issue 2 was the only one really 
contested by the contesting defendants 2 
aud 3, whose vakil noted on Ex. H that 
he admitted its genuineness. The vakil 
also noted on the documents Exs. A to 6 
that he admitted their genuineness. The 
plaintiff, wlio was not even cross-examin¬ 
ed, proved the genuineness of Exs. J and 
K. Clearly Mr. li, Srinivasa Rao, who 
appeared as vakil for defendant 2 and 3’s 
before the District Munsif, did not deny 
the genuineness or validity as a mort¬ 
gage document of the deed Exs. H sued 
on or of the other documents Ex. A to 
G. The Munsif found on issue 1 (which 
was not contested by the contesting de¬ 
fendants) in the plaintift's favour, and he 
found on issue 2 that the suit document 
is binding on the shares of defendants 2 
and 3 to the extent of Ks. l.lOb.O-O out 
of the principal sum of Rs. l.lbO men- 
tione--l in Ex. H. the sum of Rs. 43-7-0 
received in cash on the date of Ex. II not 
having been i)roved to have been bor¬ 
rowed for family necessity. The Dis¬ 
trict Munsif held that the remaining 
Hs. 1,106-9-0 constitute 1 antecedent debts, 
and hence the mortgage w’as binding to 
that extent on the shares of defendants 2 
and 3 also. He gave a mortgage decree 
accordingly for that sum and interest. 

On appeal the same vakil who had 
appeared for tlie appellants in the Dis¬ 
trict Munsif’s Court was allowed to con¬ 
tend that Ex. II was not proved to be 
valid as a mortgage because it had not 
been proved by the evidence of an at¬ 
testing witness under S. 68, Evidence 
Act, and the other mortgage documents 
Exs B, C, E, F and G had also not been 
so proved by tlie evidence of an attesting 
witness for ea.h of the documents’or by 
proof that the attestation of one attesting 
witness was in his handwriting under 
S. 69. Evidence Act. 1 might add that 
in the grounds of appeal to the lower 
appellate Court, no express reference is 
made to the necessity of the proof of any 
of these documents by an attesting wit¬ 
ness or to the necessity of the proof of 
an attesting witnesss’ handwriting. Tbe 
District Judge accepted this contention 
and held that Ex. B. C and E to H were 
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inadmissible in evidence as nob properly 
proved. Yet he upheld, rather inconsis¬ 
tently, the decree of the District Munsif 
so far as it directed the sale of defen¬ 
dant I’s share in the mortgaged properties, 
that is, just as if Ex. H had been pro¬ 
perly proved as a mortgage document, so 
far as defendant Is share was concorned. 

I am clear that the contesting defen- 
dants 2 and 3 did not dispute either the 
genuineness or the legal validity as mort¬ 
gage documents of the deeds Exs. B, C 
and E to H before the District Munsif. 
So far as the suit document Ex, H is 
concerned, 1 think that 0. 8, Rr. 3 to 5 
(introduced into the now Civil Procedure 
Code) casting, as they do, the obligation 
on contesting defendants to make specihc 
denials of facts alleged in the plaint and 
providing, as they do, that evasive de¬ 
nials are insufficient, precluded defen¬ 
dants 2 and 3 from raising the question 
that Ex. H did not create a valid mort¬ 
gage or was not properly proved Under 
S. 58, Evidence Aet, no fact need be 
proved which the parties have agreed to 
admit or which by any rule of pleading 
in force at the time, they are deemed to 
have admitted by their pleadings, though 
the Court may in its discretion require 
the facts admitted to be proved other¬ 
wise than by such admissions. The 
District Court is, no doubt, given a dis¬ 
cretion under this section to require proof 
of these documents B, C and E to 11. 
but, in my opinion, it would not have 
exercised its discretion proi^erly if it 
called for such proof, notwithstanding 
what took place before the District Mun. 
sif. Assuming however that its discre¬ 
tion to call for proof would liavo been 
properly exercised, it did not call for 
such proof bub decided at once that the 
documents had not been proved. The 
atTidavibs of three witnesses filed in this 
Court on behalf of the plaintiff establish 
that the District Munsif dispensed with 
the evidence, as the contesting defen¬ 
dants vakil did not require formal j)roof 
of the documents Exs. B. C and E to H. 

f’herefore set aside the finding of 
the District Judge on issue 1 and hold 
that the suit document, Ex. II.is genuine 
and supported by consideration. I now 
come to issue 1, namely whether the 
debt IB binding on defendants 2 and 3. 
Msuming that the documents B, C and E 
® ^ J*"®'^elid mortgage documents sup¬ 
ported by consideration 


Koundan (FB) Madia:; .7 

The fir^ftdccun'fnt I'lx. B was ovociili'd 
by defondant 1 to S. Kmimhin for iJiipocs 
75 in 1801. Uoforo tlie personal romedy 
under that (locinnont was Inncd. (Irfen. 
dant I executed Ex.C (whiidi supoi Jcdod 
B) in 1805 for Rs, 115 to the same .S. 
Koundan. Tlicn Ex. ]'l is a morfgigo 
deed by defendant 1 to Cliiumi >fiid.Lli 
in 189() for lls. 50. Ex, E is a mortgage 
deed executed in the year 1S‘)7 by de¬ 
fendant 1 to Biilaniandi Clioitiar for 
Rs. 400 to discharge Exs C and 11 and 
for further sums borrowed, llx, (1 is 
dated 1890 for Ks. TOOtodiscliarge Ex. V 
and for moneys borvowol in cash and it 
was executed to the plaintiff Arumugam 
Chetty. Exs. J and K are simple debt 
bonds for Bs. 50 and Rs 120 respectively 
dated in 1900 and 1902, Ex, K. super^ed - 
ingEx. J Theplaint document Ex. H was 
executed for Es 1,150 due to the plaintiff 
partly underEx.fi (Rs. .833-8-0) (witlun 
six years of Ex. (1). and partly under 
Ex. K (Ks. 130-1.0) (within throe years, 
of Ex. K) and partlv under oral loans 
(Rs. 143) (total Rs. 1,100-9-0), the re¬ 
maining Rs. 43-7-0 horrowor] in casli on 
the date of Ex. H being disallowed by 
the District Munsif. 

The District Judge has disallowed the 
plaintiff s claim against the shares of de¬ 
fendants 2 and 3 in respect of almost the 
whole of this entire amount of Uiipeos 
1,100-9-0. He has allowed only the 
amount of Rs. ISO-I-O (due under the 
simple debt bond Ex. K) outof the above 
sum of Ks. 1,100-9.0. The District 
Judge's re.ison is that tlie term "ante¬ 
cedent debt”, ascxplained in Ilie Privy 
Council decision in So/h( Jlnm Chaufh-n 
V. Bhup Si7i(ih (l),does nob covertliedobt 
due under Ex G (Rs. 833-8-0), an 1 that 
the antecedent oral debts amounting to 
Rs. 143.1-0 are nob proved. I have al¬ 
ready held that defendants 2 and 3 did 
nob deny and must'be deemed to have 
admitted the existence of'all the debts 
which made up the Rs. 1,106-0-0. 

The learned District Judge does not 
explain why, according to the Privy 
Council ilecision in Saku Barn Chandra 
V. Bhup Sinyh (1), the money due under 
the mortgage document Ex. G would not 
constitute an antecedent debt. Mr. Sita- 
raroa Rao who appeared for respon¬ 
dents 1 and 2 has however ably argued 
before us tb'*t according to that decision 

■“(U'ATl.irigiTT. C. 61=3a All. *87= nu 
I.O.‘280 (P. 0.). 



78 Madras 


Arumugam y. Muthu Koukdan (FB) 



no Cieht secured by a mortgage of tlie 
ancestral family property would consti¬ 
tute "antecedent debt’’ of the father and 
that such a debt could not therefore sup- 
poi t an alienation by the father so as to 
bin 1 his sons’interests. It seems to be 
rather a startling proposition that while 
an antecedent debt of a simple character 
whether contracted orally or under a 
simple debt bond can support a sub- 
seijuent inortgageorsaleof the aons’ share 
also in the ancestral property the fact 
that the antecedent creditor got the ad¬ 
ditional security cf a mortgage deprives 
the subsequent alienee of tho right given 
by the Hindu law to roly upon the an¬ 
tecedent character of the debt discharged 
by the consideration paid for his aliena¬ 
tion. The point directly decided in Sahu 
Ham Chandra v. Dhiip Singh (l) is that 
a loan contemproaneous with or just pre¬ 
vious to the date of a mortgage transac¬ 
tion could not be treated as an antece. 
dent debt as was erroneously held by 
Boddam and Basbyam Aiyangar, JJ., in 
Chulambara Mudaliar v. Koothaperu- 
mal (2), a view which had already been 
overruled by this Court in Venkataram- 
anaga Pantuluv. Venkataramana Doss 
Pantulu (3). Mr. Sitarama Rao relies 
however on the following passages found 

in their Lordships’ judgment; 

“The law was thus staled by Lord Ilybhoiise 
inNanoini B'ihutbin v. Miuihan M«hnn (4): 
Deetfuctivc as it may be of the priacifile of in- 
dependent co-parceuary rights in the sons the 
decisions have for some lime established the 
principle that the sous cannot set up their 
tigbfs against their father's alienation for an 
antecedent debt if not tained with immorality. 
In their Lordships’ opinions these expressions .*. 
do not give any countenance to the idea that the 
joint family estate can be effectively sold or 
charged in such a manner as to bind the issue 
of the father except where the sale or charge has 
been made in order to discharge an obligation 
uol only aotecedeiitly incurred but incurred 
wholly apart from the ownership of the joint 
estate or the security aflotded or .supposed to be 
available by such joint estate.’’ 

I think that having regard to the con¬ 
text, their Lordships only meant that if 
the so called antecedent debt is so 
shortly before the execution of the mort¬ 
gage say two hours or two days, as to 
establish that it was inenrred on the 
credit, or security available by the joint 
family immovable assets, such a debt 
is not an antecedent debt and the 
m ortgage'deed executed for such a so-called 

2) 19041 27 Mad. 326. 

3) L19061 29 Mad. 200. 

4) 1886] 13 Cal. 21= 13 I. A. 1 (P C) 


antecedent debt would not affect the bods’ 
share. On thesaine (p.447 ofZ9AlL) their 
Lordships say: 

“to call a borrowing made on the occasion of 
the grant of a mortgage an antecedent debt is to 
extend unduly and improperly the whole scope of 
the exception ou that topic.’' 

-Yt (p. 443 of 39 All.) their Lordships 
say: 

“It is said that toe transaction substantially 
is that the father got the Rs. 200 into bis h-ands 
aud that when he granted the mortgage he was 
accordingly an ‘antecedent debtor. Their 
Lord.ships are of opinion that this contention 
cannot be upheld." 

Thus their Lordships were only con¬ 
sidering the question whether the debt 
incurred on the security of the mortgage 
was itself an antecedent debt so as to 
support that mortgage, and not whether 
a debt previously incurred which is really 
and substantially (and not in mere name 
and technically) a debt antecedent to the 
mortgage sued on could not be ctlled an 
antecedent debt, when considering the 
validity of the latter security deed. The 
antecedent mortgage debt may not be 
able to support itself as a mortgage 
security as regards the sons’share secured 
under it, but that it ceases to be an an¬ 
tecedent debt so as to support tho later 
alienation by mortgage is, as I said before, 
not only a startling proposition but 
seems to bo devoid of any support from 
the language of their Lordships. In 
Petla Vekanna v. Sreenivasa Deekshatulii 
(5) my Lord the Chief Justice considered 
the above Privy Council decision in Sahu 
Ram Chandra v. Bhup Singh (l) and 
remarked as follows in answer to the 
argument that no suit could be brought 
during the lifetime of the father against 
the sons on a debt incurred by the father 
and which was neither illegal nor immoral: 

“As to this, Lord HaUbury's well known ob¬ 
servation in Quinn v. Leathern (G), that a case 
is only an authority for what it decides, and not 
for every proposition that may seem to follow 
logically from it, appears to me to apply with 
special force. That the Indian Courts have in' 
lei preted the earlier decisions ending with 
Nanomi Ba’juann v. Modluin Mohun (4), in 
which last ca«c it is stated that the sons can' 
not set up their rights against bis creditor’s 
remedies for their debts if not tainted with ini’ 
morality, as authorizing suits for such debts 
against the sou as well as tho father may he 
seen, as regards Calcutta, from the Full Bench 
decision in Luchmun Dass v.QiridhurChoui' 
dhry {7).“ 



(5) [IQIS] 41 Jlad. 136=43 I. 0.225. 
(C) L19011 A. C. 495. 

(7,11?813 5Gal. 855. 
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and then my Lord proceeds to refer to 
other cases and finally holds that the 
Privy Council could not have meant to 
overrule all those decisions. Though the 
case of Peda Venkanna v. Swnivdsa 
Veekshatiihi (5) did not raise the particu¬ 
lar point now in question, I have referred 
to it to show that the language of their 
Lordships relied on by Mr. Sitaram Rao 
before us, namely 'an obligation incurred 
wholly apart from the security afforded 
by the joint estate," refers to the obli¬ 
gation under the suit bond on which a 
particular suit is brought and which is 
sought to be treated as an antecedent 
debt and notaprior antecedent obligation 
of the father, though that prior obliga¬ 
tion was accompanied by a charge on the 
joint estate. I might further add that as 
the father’s personal liability under the 
prior obligation under Ex. G had not 
been barred on the date of the suit docu¬ 
ment Ex. H, there was in this case an 
obligation wholly apart from the security 
afforded by the joint estate which could 
form an antecedent debt and could be 
used as the foundation to support Ex. H 
to that extent, against the shares of the 
sons, even if their Lordships of the Privy 
Council intended by their language that a 
secured debt as such could never consti¬ 
tute an antecedent debt. Whileon prin¬ 
ciple the fact of the debt being barred on 
the personal covenant should make no 
difference, I have raised this point for 
consideration because, oven if one is ulti¬ 
mately constrained by tho language of 
their Lordships of the Privy Council to 
treat a debt which is altogether a mort¬ 
gage debt as not being an antecedent debt, 
that doctrine (which, as I said before is 
to my mind a startling doctrine) may not 
be extended an inch beyond what is ab¬ 
solutely necessitated by their Lordships’ 
language. 

Mr, B, Sitaram Rao however relied 
upon the decision of Spencer and Krish- 
nan, JJ,, reported as Badagala Jogi 
^iaiduy. Bendalam Papiah Naidu (8), 
whore the learned Judges state that an 
antecedent debt which was also a mort¬ 
gage debt could not be relied on as an 
antecedent debt to support the subse- 
qflont mortgage. I (eel grave doubts 
as to whether the language of tbeir Lord- 
ships of the Privy Council when inter¬ 
preted with reference to tbe facts of the 
PHvv Council case, was intended to lay 

(ej liUis] 4S i. c. ‘i89. 


above tried to sIjow, tlu'ir Lordships 
were only dealing with tho (inestion 
whether a particular loan incurred on 
security of the joint estate uri'l thert fore 
not incurred wholly aj' irt fiom I ho soou- 
rity afforded hy the said joint us^;lto 
would affect tho sons' shares iti tho juini 
estate. Their Lordships woio not coii- 
sideriog at all the question whotlicr if 
a really antecedent dolit had. also Ijeon 
accompanied by a mortgage security, it 
would or would not constitute as an¬ 
tecedent debt capable of supporting a 
subsequent alienation of the sons' shares 
by a mortgage bond executed (or the dis¬ 
charge of tliat antecedent debt (and for 
fresh loans) so far as that antecedent 
debt was concerned. As liowever tlje 
question is an important one which 
must frequently occur and as my view is 
opposed to the decision of tlio Division 
Bench in Badntjala Jogi Naidu v. Ban- 
dalam Papidh Nai'lu i would refer 
the following questions for the decision 
of a Full Boncli: 

(l) Whether an independant debt, not 
immoral or illegal, contracted by the 
father on the security of tho joint estate 
antecedent to tbe mortgage sued on can 
be treated as an antecedent debt so as to 
support the charge on the sous’ shares 
also to the extent of tho sums secured on 
the prior mortgage? (2) In such a case, 
can tho former debt be treated as an an¬ 
tecedent debt for the purpose referred, 
to if tho personal liability of tho father 
under the earlier inortgago is not barred 
on the date of the suit document? 

Napier, J.—I entirely agree with my 
learned brother that it was not open to 
defendants 2 and 3 to take the point be¬ 
fore the appellate Court that the mort¬ 
gages A to H had not been proved. Their 
vakil did not deny the accuracy of the 
District Munsif’s endorsement and his 
note as to the effect of the vakil's ad¬ 
mission, and I am quite unable to under- 
stand why the District Judge did not 
give full effect to that admission. 1 must 
express my disapproval of the conduct of 
the vakil concerned in potting forward 
such a contention in the appellate Court 
after having invited tbe plaintiff not to 
prove the documents by the witnesses 
whom he had in attendance. On tho 
question of law raised by Mr. Sitarasn 
Rao, I agree with my learned brother 
that it should be referred to aFullBencb, 
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\Vc hue been much pressed with the 

lan-juagc Uicd by their fjordships of the 

Privy Council in the case reported as 

Siihu lia7n Chandra w Bhup Singh (l) 

and we have felt the same dilliculty as 

was felt hv the learned Chief Justice in 
% 

Peda Venkamia v. Srecnivasa Deek’^ha- 
tulu (5). In that case the learned Chief 
Justice, applyinj? the ohservation of Cord 
Halshury in (^iiinn v. Lc‘ithcm (0), de¬ 
cline! to apply their Ijordships’ jud.;?- 
inent to any proposition beyond that 
which arose in tlie case. Tlie point 
actually decide! was that a mortgage 

transaction hv a fither would bind his 

% 

sons shares during his lifetime only 
when the debt forming the consideration 
for the document was antecedent. No 
(luesbion is raided in this c:i9e before us 
which is at variance with tliat ruling. 

We are aske! however to applv^the 
words on p. 4-17 (of I.L.Tt. 39 All.) The 
exception being allowed, it appears to 
their Lordships to apply, and to apply to 
the case where the father’s debts have' 
been incurred irrespective of the credit 
obtainable from immovable assets that 
are joint family property , and to say 
that each prior mortgage in this case is 
wholly invalid as consideration for the 
later mortgage because its security dn- 
pended on the joiiU family pioperty. 
This proposition necins to me to entail a 
.contradiction liotvsecn their Ijordiships 
decision an! the supposed result of the 
dictum. Their Lordships clearly say 
that an existing antecedent debt not se¬ 
cured on a family property is good conr 
sideration for a mortgage of the family 
property. Clearly therefore if no fur¬ 
ther transaction was entered into, the 
mortgage would he binding on the family. 
It seems to me to he itnpossible to argue 
that, if subsequently the father finds it 
necessary to borrow anotlier sum of 
money without security and then some 
time later creates a mortgage on the 
family property both for the old mort¬ 
gage debt and the unsecured loan, that 
mortgage debt is not good consideration 
as against the sous on the ground that it 
was not incurred wholly apart from the 
ownership of the joint estate. I cannot 
understand how a debt tliat was once 
binding ceases to be binding by renewal. 

My learned brother has raised the point 
that apart from the security, there is a 
personal liability in every mortgage and 
.that therefore even though as a mortgage 


the aritecelent debt might be bal, sbill 
as long as the personal remedy was not 
barred, the debt is a good antecedent debt 
ap.xrt from the mortgage security and can 
thus form consideration for the new mort- 
gage binding on the sons. Speaking for 
myself, this distinction seems to me to 
be too artificial, but it lias, if I may say 
so, the merit of meeting the difficulty 
raised on an extreme construction of their 
Lordships' language. I therefore agree 
with my le-ivned brother tint this do 
form part of our reference. 

Opinion. 

Wallis, C. J. —This reference raises 
the question whether the rule as to the 
validity of a father's alienation for an 
antecedent debt is inapplicable where 
the antece-dent debt itself has been con- 
tracted on the security of the family pro- 
perty, as held iu Badng'iln Jrigi Naidn 
v. Bendaltm Pa pink Naidn (s), on the 
authority of certain observations of the 
Privv Council in Sahn Ram Chandra y. 
Dhiip Singh (1). The (jaestion isof great 
importance owing to the far-roaebing 
consequences of our decision and has re¬ 
ceive! our .anxious rMm=;i'leratinn. The 
iv|jpeal to the Privy Council was filed to 
challmigo the decision of the majority of 
the Allahabad High Court in Chandra 
Deo .'^iiigh V. Miitii Prasad (9),‘dissent¬ 
ing from the view taken in Khalilul 
Rahman v. Gohind Per.shad (10) and 
Ghidamharn Mudaliar v. Koolhaperu- 
mal (2) and agreeing with the later 
Madras decision in Venkntaramanaya 
Pantula v. Venkalaramanu Doss Pan- 
tiiln (3), that there must be an antece¬ 
dent debt to support the father’s aliena¬ 
tion. In their judgment disposing of 
this most controverted question their 
Lordships frequently referred with ap¬ 
proval to the exhaustive judgment of 
Sir John Stanley, C. J., in the case first 
mentioned, and, oven as will he shown, 
adopted his enunciation of the true rule 
as to antecedency iu terms which, it ie 
to be noted, do not contain the further 
restriction now contended for. We have 
next to consider the observations relied 
on in the judgment and the context m 
which they occur. Their Lordships ip 
the course of their judgment had points 
out that tiie rule validating an alienation 
by the father for an antecedent debt of 
his o w n which w as neither illega l_^ 

(U) Ll’yOi)! 31 All. 170=1 1. U. 479. 

(10) [18933 20 Cal. 3'28. 
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imraoral was an exception to the general 
rule of the Mitakshara which should not 
be extended, and, after referring to their 
earlier decisions and setting out the well 
known passage in jVdwomf Babwtsin v. 
Modhiin }Iohin (l) in which it is laid 
down that the sons cannot set up their 
rights against the father’s alienation fo an 
antecedent debt, they proceeded tor ob. 
servo: “In their Lordships’ opinion these 
expressions, which have been the subject 
of so much difference of legal opinion, do 
not give any countenance to the idea that 
the joint family estate can he effectively 
sold or charged in sueli a manner as to 
bind the issue of the father, except where 
the saie or charge has been made in order 
to discharge an obligation not only an¬ 
tecedently incurred, but incurred wholly 
apart from the ownership of the joint 
estate or the security att'ordod or sup- 
posed to bo available by such joint estate. 
The exception being allowed, as in the 
state of the authorities it must he, it ap- 
pears to their Lordships to apply, and to 
applv, to the case where the father's 
<lebtB have been incurred irrespective of 
the credit obtainable from immovable 
assets which do not personally belong to 
him but are joint family property. In 
their view of the rights of a father and 
his creditors, if the principle were ex- 
teridofl further, then the exception would 
bo made so wide as in effect to extinguish 
tlio sound and wholosotne principle itself 
namely, that no manager, guardian, or 
tru'itee can bo entitled for his own |jur- 
poses to dispose of tho estate which is 
under his charge. In short, it may be 
said that tho rule of this part of the 
Mitakshara law is that the joint family 
ostato is in this position: under his 
managemotit he can neither obtain monev 
lor his own purposes for it. nor can he 
„,onoy for l.is orvi, |,urpose» upon 
It. lo permit him to do bo would en 
able 1dm to sacrilico those rights which 
ho was bound to conserve. This would 
bo equivalent to sanctioning a plain 
It might he, a deliberate breach of tnut' 
The Mitakshara law does norwarran? 
legalixe eny suoli tranaaction. The 
of the principle of the exceptinn h 
boon thus sot forthbecauseio their ft? 
«lui.«’ opinion they form a gi^^de to M 

their UrdeW;?;;p‘,tl,‘“4“"t 
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are only laying down the true principhi 
for their guidance in the decision of tho 
point before them, and this, I think, goes 
to show that they did not intend to de¬ 
cide anything else, as for instance, tho 
application of that principle to uiscs 
which wero not before them. If tliov 
intended to go further their observations 
were made chiter and are not binding on 
us as authority, In the rest of their 
judgment r-liey strictly coniino«l them¬ 
selves to the decision of the question be¬ 
fore them, the necessity that the debt 
should be antecedent, and in answering 
this question they adopted the language 
of Sir John Stanley in Clunulra Dfo 
Singh V. }[tita Prn>iad (9): 

“The true rule is that a son cannot impeach 
an alienation of ancestral joint family property 
made by the father, for which the coDsidoration 
is an antecedent debt of the father not tainted 
with immorality or the object of which is to pay 
such a debt . . . the doctrine has no application 
to a case iu which no anlecedeui debt of tiio 
father, that is, a debt antecedent to tho aliena¬ 
tion iu q^e^tioo.i9 coiicerued as the consideration 
or object of the alienation. ’ 

As already observed, there is no men- 
tion in this rule of the further restric¬ 
tion now contended for. Their Lord- 
ships went on to deal with the argument 
that the antecedency might be only of an 
hour or a day or a year, and observed that 
there must, to give true effect to the doc¬ 
trine of antecedency in time, be also real 
dissociation in fact, and that the Courts 
would not bo slow to deny effect to the 
"'ortgage wliero the antecedency was 
found to be unreal and to bo merely a 

co.mr for wlnfc was essentially u breach 
of trust, iheseobsorvatiouswerosfcrictlv 

germane to the question as to the neces 
eity of a real antecedency in fact, but 

that the aetecedent debt must be one 
which was Dot incui-ted on the seouHu 
of the joint family property. In the pas' 
tase already oited their Lordshi,; ' 
n my opinion, lay down that in princi 

pie there should be such a further iLtric ‘ 

tion, and they proceeded to decide the 

only question before them in ® 

f H the principle 00 “'^ dor’TW 

is tribe " Mob 

tma further restriction had been laid 

own or even suggested, and possibly 

% were led to state the princTpTe in 

Sir John R? considerations urged by 

S r John Stanley m contesting the opi¬ 
nion expressed by Boddam and Bhashylm 
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Aivm^w, TT. in Chiflnmhirj Muilolinr 
V, K('clh'ipcrunu>l (2). tliat to insist on 
Itio (lelit antopedenfc wouM not 

really alfonl any protection to the «on. 
Those learneh -Tu lges ohserveh in Chiihim- 
I'ara }[u'lali(tr y. Knotiin per-am'ij i2): 

"On priiiciple it i difficult to nuko nuy dis- 
linctiou betweeis a mort^a^o givou for an antcce* 
dent debt and a mort'jase given for a debt tlioii 
incurred, for in either ca«e the debt is biuding 
upon the son, and the cnforceincut of the s^cn- 
ritv esonerites the son from the burden of the 
f.ithcr’s debt. Such a distinction does not really 
aff nd any protection to the son: for his share in 
the mortgaged property can. as a general rule, 
be sci/od and brought to >-.ilo. even in the latter 
ca?e, for the recovery of the debt as a personal 
debt due by tbe father (though also secured by 
a mortgage), unless siichsh.are has been validly 
alienated in favour of a third party, since tbe 
dale of the mortgage but prior to its attach¬ 
ment." 

Tlie learnel Jurloes who overrulerl this 
decision in Ven^ataramanaya Pantulii v. 
Veuliotarainona Doss Pantulu (3) did 
not apparently differ in principle from’ 
this statement but considered themsel/es 
hound by authority to hold that the debt 
must in fact be antecedent. It was how¬ 
ever contested by Sir John Stanley in 
Cha7idra Deo Singh v. Mata Prasad (9), 
in the judgment already mentioned, at 
p 202 (of 31 All.). 

"Tbis observation is plausible, but it is cap¬ 
able, I think, of ready rcfutatiou. J be remedy 
of the creditor on tbo basis of tlie son’s pious 
duty is not co-cxten«ivo with his remedy on foot 
of II binding securily. In principle tbe state¬ 
ment is oppose! to the rule of tbe Mitaksbara. 
In priiclice it would not be correct, inasninch as 
the observance of the rule of the Slitaksbara 
does afford some protection to tbe interests of 
sons. The greed which exists for tbe acquisition 
of landed property in this province is well known. 
Money-lenders are ever ready to advance money 
to thriftless or extravagant landowners on tbe 
security of their lauded property with a view to 
the ultimate acquisition of tbe properly. Inter¬ 
est is allowed to accumulate until tbo mortgage 
debt has reached such dimensions that it is un¬ 
likely that the owner can redeem. Then a suit 
for sale is instituted on foot of tbo security, tbe 
mortgagee gets leave to bid and buys and the 
• family loses its ancestral property. Money¬ 
lenders ate chary of making large advarrees to 
landowners on personal security. Now if in 
negotiations for a loan on a mortgage, lenders 
are obliged to make inquiry and satisfy them¬ 
selves that tbe loan is required to meet a legal 
necessity, this will afford some protection to the 
other members of tbe co-parcenary body. If a 
father in a joint Mitaksbara family can borrow 
money on the security of the joint ancestral 
estate to satisfy any extravagant whim or fancy 
he may form, it is obvious that the rule of the 
Mitaksbara is a dead letter and that the other 
members of the family are robbed of all protec- 
lioD." 


Their Lordships, I cannot help think 
in}’, were influenced by these forciblo 
observations inlaying down the principle 
in the way they did. It is however 
clear, I think, that Sir John Stanley did 
not intend to lay down that there was 
any necessity to show that tbe debt was 
not only antecedent but also nob incurred 
on the security of the family property, 
because he does not lay down any such 
restriction in formulating the rule, and 
because he refers with approval to tbe 
decision of the Full Court in Badri Pra. 
sad V. Madan Lai (ll). In that case 
the mortgage in question was executed 
in satisfaction of a prior mortgage debt 
incurred by the father to the same mort¬ 
gagee. It was contended the alienation 
was bad because the mortgage was effec¬ 
ted in disciiarge of the mortgagee's own 
prior debt and was therefore not an ante¬ 
cedent debt within the meaning of the 
rule. Sir John Edge, C, J., with whom 
tbe other Judges concurred, rejected this 
contention, and, after citing a Calcutta 
ruling that the purchase money itself 
which was the consideration for a con¬ 
veyance could not be said to be an antece¬ 
dent debt—the point now decided by 
their Lordships—added;'* I know of no 
other restriction of the term ‘antecedent 
dol)t’.” This statement is equally true of 
the other Courts and of the legal profes¬ 
sion and the public in India. The doc¬ 
trine of the father’s power of alienation 
for his own debt having been repeatedly 
enunciated for over 60 years, ever since 
its recognition by the Privy Council in 
Uunoomanpersaud Panday v. Mt. Ba- 
hooee Munraj {12), without any such re¬ 
striction have been suggested, it has been 
assumed not to exist. 

The only question was whether it was 
necessary that there should be any ante¬ 
cedent debt at all, and numberless tran¬ 
sactions have taken place on that footing 
which, as has been represented to us, it 
would involve great hardship to disturb. 
Observations in judgments must be read 
with reference to the context and to tbe 
pre-existing law, and the very recent' 
decision in Nachiyappa Goundan v. 
Rangasami Goundan, as yet unreported 
contains an express warning against de¬ 
ducing from particular expressions id 
their Lordships’ judgments novel pro- 

(11) (1803) 15 All. 76 (F. B.). 

(12) (1854-57] 6 M. I. A. 393=2 Safcb. 29=1 
Sar.652 (P. 0.). 
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positions unsupportOLl either by priuci- 
ples or authority, anr) against construing 
decisions putting an end to a conflict of 
authority on a particular question as un¬ 
settling what till then had been troatoJ 
as settled. However sound in principle, 
and however applicable to this Presi¬ 
dency with reference to the son’s shares, 
if not to the father's, the suggested res¬ 
triction might he if tbe matter wore res 
Integra, it would certainly be a novel 
proposition unsupported by any previous 
authority to lay down at the present 
time that an alienation for an antecedent 
debt not otherwise open to objection was 
invalid because the antecedent debt was 
incurred on the security of the joint 
family property. Having regard to their 
Lordships’ express statement tliat the 
enunciation oftheprincipleinthese terms 
was intended as a guide to the decision 
of the controverted question before them, 

I do not think we should be warranted 
in extending its application to a case 
which was not before thorn and involves 
considerations which are not referred to 
in their judgment, especially when such 
an application of the principle would 
have the effect of disturbing what has 
long been regarded as settled law, and 
would give rise to great uncertainty as to 
existing titles. 

I would answer the first question in 
the afhrmative. Tt is unnecessary to 
answer the second question. 

Oldfield, J .—[ entirely agree. 

Sadasiva Aiyar, J.— In the reference 
to the Full llench I said that their Lord- 
ships of the Privy Council in some pas¬ 
sages of their judgment in Sahu Ram 
Chandra v. BhupSingk (l)us 0 d language 
which, if widely interpreted, would make 
a njortgage debt which was genuinely 
antecedent to the alienation in suit not 
an antecedent debt capable of supporting 
such an alienation bythofathoras against 
the son s share. Having regard however 
(a) to the context, (b) to the particular 
question which their Lordships had and 
intended to decide and (c) the language 
used by them in several passages; both 
before and after the widely worded pas¬ 
sages. I was inclined to hold that their 
Lordships were considering even in these 
passages only the case where the so-called 
antecedent debt was really and substan- 
tially the mortgage debt sued on. For 
instance, in the passage 

the excoptloD * • • appem to tbeir Lord- 


; (FB) (Siuliisiva .\i\ar, J.) Madras s:{ 

ships to apply I'lilv lv'> tlu' cusi' uIut*' IIk’ fulli'T's 
diibls bnvi' bi'i'ii ini'iUTr'i i.niio uri'dit, 

obtaiicibh* from iinm'Vabl' .'i wliicdi arc 
j)int fiuuily pr.'i ortv ", 

their Lardslups wore approvin'* oflho 
exception wliicli allow•; a dL'i r 
to ho passed in tlin suit ln',iii-.;'i!, fm' a 
mortgage debt of-tlie father ii inmi n'.l 
for discliarging the lather's iinfo<o lent 
debts, and they disapproved its (’vlendon 
to a case whoro the mortgage deoil sued 
on was executed for a so-called anie. 
cedent personal debt whicli was really 
incurrei on the "credit obtainable ’ from 
the faniilv lands and which antecedent 
debt was therefore at once or soon after¬ 
wards merged in the mortgage alienation 
sued upon. The question whether genu¬ 
inely antecedent debts might ho or might 
not he themselves mortgage debts, and 
whether they ought to he only sim[)lo 
debts, was not, in my opinion, doci'led or 
intended to be decided by their Ijordships. 
I did not and do nob think that their 
Lordships intended to adopt all the 
reasoning given in Sir John Stanley’s 
C. .J's judgment in Chandra Deo Sinuk 
V. Matti Prasad (9) They, no doubt fully 
approved of the dicta of the learned Chief 
Justice quoted at pp.-l-K) and 449 {of d9 
All.), but those dicta do not deal with the 
question whether a really anfecedenb mort¬ 
gage debt was one which could support a 
later alienation against the sons. Hav¬ 
ing heard full arguments again sitting in 
the Pull llench and having had the advan- 
tago of studying the judgment of my Lord 
the (.’liicf dnstico just now proro'i'ieed 
and concnrre.l in by Oldfield, .J., 1 i ,iist 
frankly admit that \ have felt much dilli- 
dence as to the soundness of my view as 
to the reil meaning of tlioir I.ordships’ 
language in the disputed passages. While 
I had to respectfully differ in my refer¬ 
ring order from the opinions of two 
learned Judges of this Court (Spencer 
and Krishnan, TJ., in Jiadarjala Jngi 
Naidu V. Rendulan Papiuh Naidu W] 
as to the interpretation of those passages, 
I now find that ray opinion isalso opposed 
to the opinions of my Lord and Oldfield, 
J., besides the opinions of two learned 
Judges of tlie Allahabad High Court 
(Tudball and Rafique, JJ.)in Rrij Narain 
Rai V. Mangla Prasad (IZ). However 
after the best consideration I have been 
able to give to the question, I ehall ad¬ 
here to the view I have already ex- 
jiressed. 

(13) U9193 Fl All. 286=60 iraloT 
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I Inv-:' fortified my miud to arrive at 
tills conclusion i>y tho lollowiug further 
c.'n'i lerations; (a) The opinion of Sir 
•lohn Jv'ige. C. [wlio took part in tho 
i’rivY Council decision in Snhu Rnm 
Chau'Jrn v. }!hnp Snujh fl)] as found 
in the judgment in U'uJyi Vra^ad v. 
Mndau Ldl (11) referred to in my Lord's 
judgment sui'ports rny view of tho law : 
(h) ^\\)co llunoomaniiersanil PamJaijw 
Mt lUthooce yinnnij (12), the uniform 
course of decisions, so far as I know in all 
tho High Courts, has been to treat a 
really antecedent mortgage debt on tho 
sume level with a really antecedent sim¬ 
ple debt for t.ho purpose of supporting a 
subsequent alienation against tho son’s 
share : (c) thoir Lordships have omitted 
in Sdhu Ji’dm Chandra y.Bhup Singh 
(l) to expressly refer to and overrule 
this settled law: (d) tho unsettlement of 
numerous titles to large estates and the 
great uncertainty in the law which would 
result if we decide tho question; (1) re¬ 
ferred to the Full Bench in the negative 
is also a matter for serious thought . (e) 
tho old Hindu law enacted (see Yagna- 
valkaya II, 60, and Colobrook’s Digest. 
Vol. i, p. 190, which quotes Katyayana's 
text) that it was tho pious duty of the 
sons to pay their father's delit (o-l) oven 
with interest (hut the interest amount 
should not exceed the I'-rincipal amount), 
(e 2) even if it was barrel l)y limitation 
according to modern Statutes {e-3) and 
even if no ancestral assets were inherited 
by the sons, provided the sons were 
capable of bearing the burden. 

The obligation was restricted afterwards 
as regards (e-2) and (e-d) by statutory 
enactment and judicial decisions, but 
judicial decisions have explained and 
expanded the nature and legal results 
of the obligation as regards (e l): (1) by 
nob restricting the amount of interest 
allowable to to the creditor to tho amount 
of the principal, (2) by making the future 
pious duty a present legal liability, and 
(3) by making a voluntary alienation by 
the father for such antecedent debt bind¬ 
ing on the sods’ shares under the Mitak- 
shara law, (under the order Hindu law 
of Manu the sons had no interest or 
shares at all during their father’s life¬ 
time); and (4) by making involuntary ali¬ 
enations by Court sales in execution of 
a decree against the father alone to affect 
the sons’ shares also: and (f) in the old 


Hindu law texts relating to the son's 
pious obligation which form the founda¬ 
tion on which the present law has been 
broadened from precedent to precedent, 
there is no dif^tinction made between a 
mortgage debt and a personal debt of the 
inther. In the result I concur in answer- 
ing the first question referred to this 
Full Bench in the affirmative. 

Coutts-Trotter, J. —I have had the 
advantage of perusing the opinion just 
pronounced by my Lord, and I entirely 
concur in it. 

Seshagiri Aiyar, J.—My answer to 
the first question is in the affirmative. 
No cases have been quoted before us in 
which it has been directly held that a 
debt secured by a mortgage could not 
constitute an antecedent debt. Mr. Sita. 
rama Rao naturally relied upon the ob¬ 
servations of Lord Shaw at p. 447 (of I. 
L. R. 39 AU) in Sahn Ram Chandra v. 
BhupSingh (l) NNhich is as follows: 

"E.'ccopt where the sale oc charge has been 
made in order to discharge an obligation not 
only antcccdenily incurred, but incurred wholly 
apart from the ownership of the joint estate or 
the security afforded or supposed to be available 
by such joint estate.” 

Witli reforonco to this sentence, it 
uiis contended that there was a distinct 
I’romincement that if a debt was advanced 
on the security of the property 
in the possession or control of the 
manager of a Hindu family, such a 
debt would have been incurred in breach 
of trust and that consequently it cannot 
constitute an antecedent debt. It was 
further argued that there was an essen¬ 
tial difference between a simple loan and 
a loan charging the family property. 
The sentence in the judgment, 

“under his management ho can neither obtain 
money for his own purposes for it, nor can he 
obtain money for his own purposes upon it,” 
was relied on for this argument. I oa-D' 
not say that these contentions are en¬ 
tirely unfounded Before dealing with 
these sentences, I think it expedient to 
consider the judgment as a whole. The 
case before the Board was one in which 
a suit was brought upon a mortgage do¬ 
cument. This deed was not a renewal of 
an old document. The question for con¬ 
sideration before the Board was whe¬ 
ther the loan advanced was contempt* 
raneous with or was antecedent to the 
mortgage sued on. In considering th*® 
question their Lordships of the Judicial 
Committee had before them the ruling® 
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of the various High Courts in which they 
point out: , , 

"there was a conftict which occurs, not merely 
between the Courts o! one district in India and 
another, but also between decisions pronounced 
io Calcutta itself, in Allahabad itself, and in 
Madras itself. 

This conflict they wanted to put an 
end to. If we examine the case which 
were cited before them as typical of the 
conflict, it would be seen that in not one 
of them was the question, whether a sub¬ 
sequent mortgage superseding an earlier 
mortgage could constitute an antecedent 
debt ever raised or decided. The point 
afc. issue in them was whether thero 
should not be a debt really antecedent to 
the one on which the suit was brought 
or whether it was enough if a short time 
ha<l elapsed between the execution of 
the document and the granting of tl.e 
loan. Nor do I find any reference in the 
argument of the learned counsel before 
the Judicial Committee to this point. 
Under these circumstances I do not think 
that the language relied on should he re¬ 
garded as a considered pronouncement 
upon the matter which we have to «lecide. 

Further, if we analyze the judgment of 
Lord Shaw it ia clear that the proposition 
contendea for by the learned vakil would 
ho to some extent inconsistent with the 


oussion as to how tliis oxcciilion should 
bo workod. Tho ohsorvatioim of Knight 
Hruce, Fj. J., Uimom-mj-crfidii'l V'liKhui 
\.MLlUhooee Miiin-iijiVS] aro iinotod 
as showing tint if 

"tho Let of the tiilvuiioc' is I'Imv.'vI, Hh’ I’l'o- 
sximptiou of law is prima fan.' t-> supi''''t'I'o 
charge and the onus of di'^pr'ving it rests oh 
tho liclr." 

Lp to this point there is no discussion 
as to whether the debt should bo asiniplo 
debt or a debt secured upon the charge 
on property. After this, tlio particiihu 
facts of the c.tse are oxaniined and tlio 
rules .deduced by Sir James Colvilo in 
Suraj Ditusi Kocr\. S/ien Pct'Mt} Siiujli 

(14) and Gird/au/ Loll v. Koulon Loll 

(15) are stated. Then follows an appro- 
val of tho comment by Sir -John Stanley 
in Chondra Deo Singh v. Mota Prosod 
(U) on the above two decisions. H wo 
turn to the judgment of the learned 
Chief Justice of the Allahabad High 
Court which has secured tho approval of 
tho Judicial Committee, it would ho clear 
that there was no intention in tliat case 
to dilleientiate between simple debts 
and mortgage debts. On the other hand the 
sentence at tho bottom of pago 207 (of 31 
All) is in favour of Imldiug that a mort¬ 
gage is as much witliintho competency 
n( f.hfl maTintJAr a sim Itlc ylobt. TllCn tllO 


general principles enuncieted by thenoblc 
FiOrd. The judgment first traces tho 
rights of intordictioti of tho subordinate 
niemhers of a Hindu family to t!ie well- 
known text of Mitakshara (Ch. 1, S. 1. pi. 
27). Tliou it i>roceods to point out that 
the Mitakshara has enunciated a rule in 


judgment of tho Judicial Committee pro¬ 
ceeds to define what an antecedent debt 
is. Ft is in this part of tho judgment 
that the observation relied ou by Mr. 
Sitar.inja ll iu occurs. Bub the (luotation 
from Lhi'I Hohimu-c’e judgment in 
Nonouii ilolfuo'.in \. M'' Ihnu }[o!io o {]), 


favour of the managing co-parceners. 
Tho reason of the rule is stated to be that 
wherever there is a family necessity it is 

■‘one binding upon tho co-parccnor.s as a whole 
and that conncquently the consent of all of them 
can bo implied even though they may not be 
coneultcd individuallv." 

Tho judgment then considers tho ex¬ 
ception to tho general rule, which is stated 
to have 


on which tlic rule is lia'cl, iloos nov 
makoanv distiuction between morlgige 
debts and money debts; and tho final de¬ 
duction of the Board does not warrant 
any such distinction being drawn bet¬ 
ween the two classes of dciibs, Tho sen¬ 
tences relied on. namely. 

"in short, it may be said that the rule of this 
I'.art of the Mitaksbar.a Law is that the joint 
family, e.slate is in this position ; under bis 


"aiiBon from liie necessity of protecting the 
rights of third persons, say, the purchasers of tlic 
properly who have taken tiicir title for onerous 
consideration and in good faith." 

Although in the previous sentence it 
was stated that: 

"The exception should be very carefully guarded 
and should not be extendtsd," 

it is clour that the aim of the excep¬ 
tion, in the opinion of tho Board, was to 
safeguard tlie rights of bona fide lenders, 
and not of the subordinate members of 
the Hindu family. Then we have a die. 


management bo cau neither obtain money for 
bis own purposes for it nor can he obtain money 
far bis own pur]) 06 >js upon it. To permit him to 
do so would enabio him to sacrifice those rights 
which he was bo*md to conserve,” 

should be read as referring to tho cre¬ 
ation of tho first obligation and not to 
the merger of tho first delit in a sub- 
sequeut inortgagodebt. That was the only 
matter which was directly discussed, aud 
this and the other observations must he 

(14) Ll'^SOi f, Cal. MS=G I. A. (P. 0.) 

(18) Llb73-74)J4b.L.R.IH7-=l I A. 3‘2l(P.C.). 
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taken t-) h;ive Keen niado with reference 
to the cnloicihility of a debt which starts 
'‘'j'h a mortgage and is not subsequently 
l ed in any other transaction of a 
similar or a ditlorent kind. Tlie rule 
linally laid down, Lamely that “there 
n ust be antecedency in time" and "real 
diiscciation in fact", would equally 
ai'i'ly to a sinq le and to amortgage debt. 
I have very closely read the judgment of 
the Hoard, and in my opinion the parti¬ 
cular passage on which so mucli stress 
was laid should not ho construed in the 
way in which tlie learned vakil asked 
us to construe it. fn this connexion 
I may he permitted to draw attention 
to what Lord Haldane said mCorneliusv. 
Phinipa {]())• 

i iita li_\ I owt'Ver cnniiicnt, ought not 

to 1)' cit d C't authoriljitivcly propoai- 

tioiiso! law unless these dicta really form iutegral 
parts of the train of reasooing directed to the 
real qiic.stion decided. They may, if they occur 
inereiy at large, be valuable for edification, 
but they are uot biuding." 

ilr Sitarama Rao contended that the 
Judicial Committee have set to them¬ 
selves the task of laying down the law 
and it is not open to us to minimize its 
efl'ect by saying that the sentences relied 
on are mere obiter dicta. The answer is 
that their Hordships had not hoforo tltciu 
this aspect of the case at all. liver since 
Hunoomanpcrsaii'l Piiihhii/ wMl Ji-ihooee 
Munraj (12) in which the rule as to ante 
cedent debt was outlined, numerous cases 
liavo been decided in this Presidency and 
tdsewhere, where it was assumed as un- 
([uestionable that there is no distinction 
between a simple and a mortgage debt. 
It would unsettle vested rights and throw 
open the flood gates of litigation, if their 
Lordships are to be understood as laying 
down the law as contended for by the 
learned vakil. There must be some sem¬ 
blance of discussion in the judgment ap¬ 
pealed against, in the argument of counsel 
or in the cases quoted at the Bar to 
warrant US in imputing such an 'Unex¬ 
pected departure from accepted notions 
on the subject to their Lordships. The 
Judicial Committee are in the habit of 
cautioning Court in India to apply the 
old decisions to transactions founded on 
an exploded view of law and to suggest¬ 
ing that as and from a particular date the 
new pronouncement should be accepted 
as regulating similar transactions. In 
^ttabiramier v. Venkata Rao (17) and 

(lG)"Ll918i A. 0. 199=87 L. j. K. B. 21G.- 

(H)U871) 13 M. I.A. 5gOL.R.(P.O.). 


Thainbuswami Villai v. Sriramulu 
Naidu{\^) relating to the construction 
of mortgages by conditional sale, this 
hint was given. Again in dealing with 
rights of alienation which a co-parcener 
has in respect of his own share, the 
Board, while saying that the Madras 
view was not right, refused to interfere 
with it on the principle of stare decisis. 
There is no indication of such an attitude 
in the present case. The truth is that 
their Lordships did cot intend to over¬ 
rule the principle which had gained uu- 
contested currency all these years. I 
cannot therefore but regard the view 
taken in Brij Narain Rai v. Mangla 
Prasad (13) and by Spencer and Krishnan 
JJ., in this Court as attempts to be meti¬ 
culously literal at the expense of the 
spirit of the pronouncement. 

I may draw attention to the fact that 
the Judicial Committee have held in 
Girdhari Lull v. Kantoo Lnll (15) that 
where family property has been sold 
away un.ler a mortgage decree, the sons 
can recover it hack only on showing that 
tlie debt was illegal or immoral. The 
same couclnsion has been stated in cases 
where tlie property inissed out of the 
family by sale under a money decree. No 
distinction is drawn regarding the rights 
of the sous in these two classes of cases. 
If it was breach of trust on the part of 
the manager to have mortgaged the pro¬ 
perty, why should the suing co-parcener 
show that there was immorality or ille¬ 
gality ? If the property passed out of 
the family in violation of a trust, the son 
should, on pleading, without more, that 
the decree under which the sale was held 
was founded on a mortgage, be decreed 
possession of at least bis share. There 
is a consideration which is specially ap¬ 
plicable to Madras and which would also 
lead to the same result. In the judg¬ 
ment under consideration, the Board had 
to consider the role of the Mitakshara as 
administered in Allahabad. They had 
not before them the doctrine which has 
been uniformly accepted in this Presi¬ 
dency that for a debt of the father which 
is neither illegal nor immoral, his share 
in the family property would be liable. 
This view has obtained the sanction of 
the Judicial Committee on the principle 
of stare decisis. It would follow from 
this that if a father mortgages property 
for a debt which is not tainted with iUs; 

(18) 11907) 17 M. L, J. 300. 
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galifcy or immorality, although not bind¬ 
ing on the sons as not being for family 
benefit or necessity, it would be en- 
forcible against the sons on tlio doctrine 
of their pious obligation to discharge 
their father's debt. This would furnish 
an additional ground for holding that a 
mortgage debt, instead of being in a worse 
position than a simple debt, is in some 
respects in a more favourable position. 
There is one observation in the judgment 
which 1 have so largely quoted from, 
which lends support to my view. Almost 

the last sentence in the judgment is: 

“Wherever such antecedency is found to bo 
unreal and is merely a cover for what is essen¬ 
tially a breach of trust, the Courts will not bo 
slow to deny effect to a mortgage so brought into 
existence." 

There is no qualification here that the 
illusory character would only affect a 
simple debt. What the Courts in India 
are asked to do is to find out whether the 
previous loan was real or illusory, and 
not wlietlier it is a simple debt or a 
mortgage debt. For all these reasons 1 
am of opinion that Badofjala Jogi Kaidu 
V. liendaium Papiah Naidn (b) was 
wrongly decided. U is not necessary to 
express any opinion upon the second 
question referred to us, 

S N./R.K. Ansicered in the 

uffirmalive. 


A. I.R. 1919 Madras 87 
Abdur Rahim and Si siiAiiiia 
Aiyar, .M. 

Cheruthaiuth Abdulin Uiiji Defen¬ 
dant—Appellant. 

V. 

Cherinandi Ibrayan Kulli and others 
—Plaintiff andDeiendants—Respondents. 

Appeal Suit No. 138 of 1917, Decided 
on 9th April 1918. 

(ftj Civil P. C.U908).O. 21, R. 59-Suil by 
uniucceiiful cUimanl for declaration of bit 
title ai mortgagee from judgment-debtori 
and for cancellation of order diimitiing hit 
claim ai fraud on creditors mortgage not 
previously avioded—Judgment-debtor cannot 
resist suit on ground that mortgage was fraud 

on creditors—T, P. Act (1882), S. 53. 

Where no uosuccessfui intcrvcoor in claim 
lirocoediogs lostitutcs a salt uoder O. ‘il, U. CS, 
Civil P, C., tor deolarulioD of bis titlo as iiiorl- 
gngoe from the judgmanl debtoT and for the 
caocelUtion ot tbo summary order dismifsiog 
Ills claim as a fraud on oredltori, it ia not cpQ 
to tho juditment-ctcditor to resist the plaintifl's 
suit on tbo ground that the mortgage to tbo 
plainiin was a fraud on the creditors ot tbo mort¬ 
gagor, uiileas the mortgage has been previously 
avoided by the creditor in a properly iostiluted 
suit. 


Section 53, T. P. Act. cainud bn |dca<li‘d mnr.-ly 

ns a defoniv: n suit to bcinsUlulnd by tbo 

creditor wlit'Si' riglHs nre clTocI''! by lbotr:iii- 
snetion to luivo it ■•et ii'iiln. ' i tilthnn iio<b’^ 

fence feundrd on tbo sH tboi crni Iv )ln:i(lcd; P- 

L C. ITS; r.//, : I'i 

(bl Trensier of Properly Act (1S8*.I, - 
—All transncHonS wholber sbom nr 
to create title are within misc'nief of S. li 

their effect is to defeat or defraud creoitois 

—Sham transaction — Suit to cancel order 
passed adversely in execution proceedings 
Defendant can plead that plaintiff carnr t 
maintain suit he being only screen for real 

owner-Civil P. C. (1308), 0, 21, R 63. 

Per Srshoyiri Aviar, ./-All tninsacliMU-, 

whether they arc slinm or urc iotciidcd to frcuio 
‘omc interest in the rroperty. arc vsilbmlbe 
mischief of S. 53 if their cficct is to dMcnl or 
defraud creditors. In some of them there may 
bcEoiutcrjlionalallllmttbc trausb’Tcc should 
have any interest iu the property. Such tians- 
actions are geneinlly known as sham or cclour- 
ahle transactions. In other eases, o. R-. guts to 
rdations cr sales for inadtqn-ito (onsideratu n. 
there mav to an iiitcnf.ou to iranslcr I .o pio 
portv. but IhcefTcct of the lisnsfer weuM be to 
defeat or d.-lay creditor-. Doth da-; ■' of « iiscs 
arc within tt;e purview {‘ 8. .ub In the ca^c ol 
sham transaction.- tl'c dcfeiidont ran ph-ad ni 
a suit hv a jcrscrii stekieg to cancel au oiiler 
passed adverselv to him in an cxccuticn piO- 
eecdiiig. that the plaintifi ha.s no kcus dai.oi to 

maintain t.iie suit a> he is only a- cm cn M'the 

rcil owner (P t-'J L ] 

K, P. M. Menon-lov AM'eUaut. 
Naraijava Aiyur —for Respondents. 
Abdur Rahim, J. —Defendants 1 and 
2 were doing some business ai d got. into 
embarrassed circumstances about Ibo date 
of tlie transaction in question. That 
transaction is a mortgage ol Bs. 5,000 
exectUod l>y defendant 2 on certain pro¬ 
perties lelof'girg to him in favour of 
tlie pliiiiililV, respondent. 1 leftao us Po- 
fendaiit 5 in tbo suit, tho uppoi’n'i'- .a 
this appeal, is a purchaser of son o of tho 
pio[)ertics at a sale lield in execution of 
decrees obtained against defendant 2 by 
defendants 3 and 4. Tire i)laintifl pre¬ 
ferred a claim before tlio executing Court 
and that Court held in favour of the ap¬ 
pellant. The finding of the executing 
Court was that the mortgage was a 
colourable transaction intended to save 
defendants 2.s private properties in the 
calamity that was in view. Tbo plain¬ 
tiff has filed the present suit in order to 
have it declared that tho mortgage ie ® 
valid and binding transaction and tliat 
the sale to defendant 5 is valid only 9^ 
ject to this mortgage. Tho or let of tno 
Court executing the decree would 
the effect uadertlia Civil Rrocalura 0-^ “j 
of concluding the rights of tho parties i 
no suit was institutoi. Tlio main 
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tion whiufi was tried before the learned 
.Tud;‘o was set forth in issues 4, 
') and (‘i. I tliink, all taken together, 
they were meant to raise the question 
whether tlie mortgage in question was 
invalid, having been executed to defeat 
or delay the creditors of defendant 2. 
That is the exact language of issue 4. 
Issue 5 raises a more particular question, 
whether the plaintilf was a transferee in 
good faith and for consideration. Issue 6 
says: Whether the kanom deed is valid 
and binding on defendants 3 and 4?” 
The evidence bearing on tbe point is fully 
treated in the judgment of the Acting 
District Judge and his conclusion is, 
wdiatover motives might have led the 
plaiptill into the transaction, the mort¬ 
gage was not void for want of considera¬ 
tion. He seems inclined to find that at 
least Rs. 2,800 were paid for Ex. A, 
if not more. But it is not necessary to 
express any opinion on the question of 
fact whether any consideration passed 
between the parties and if so, what was 
the amount advanced by the plaintiff. 
The whole case of the contesting defen¬ 
dant was that the transaction was entered 
into for tbe purpose of defrauding the 
creditors of defendant 2 and was invalid 
on that ground. That is wliat is expressly 
stated in paras, 3 and 1, of the written state¬ 
ment of defendant 3 and defendant 5’s writ- 
ten statement also is lo the same effect. 
The Issues, as I liavo already stated also 
raise the same t]U0stioo, that is, in effect, 
whether the transaction was one which 
came within the purview of S. 53, T. P. 
Act. No doubt the District Judge, in para. 
9 of his judgment, states: 

“The form of these issues (issues 5 aod C) ap¬ 
pears to be duo to the fact that, when they were 
framed, it was not clear that, as decided in Pala- 
7iiandi Clietli v. Appavxt Cheitiar (l), tbe ques¬ 
tion, whether the mortgage was voidable under 

S. 63, T. P. Act, did not arise and tbe only ques¬ 
tion was, whether it was void.” 

If the transaction came within the 
purview of S. 53 at all, then whether it 
was called void or voidable would not 
make any difference, if by "void” is 
meant, as apparently it was intended by 
the parties to mean, a transaction for 
which there was no consideration. S. 53 

T. P. Act, says: 

“Every transfer of immovable property, made 
with intent to defraud prior or substquent'trans- 
ferees thereof for consideration, or co-owners or 

other persons having an interest in such property 
or to defeat or delay the creditors of the trans- 

(1) [19161 84 I. 0. 778. ^ 


feror, is voidable at the option of any person so 
defrauded, defeated or dela 3 'cd. Whore the effect 
of any transfer of immovable property is to 
defraud, defeat or delay any such person, and 
such transfer is m.ide gratuitously or for grossly 
inadequate consideration, tbe transfer may be 
pre.'umed to have been made with such intent as 

aforesaid.” 

Now the evidence on which the learned 
counsel for the appellant relied would, if 
believed, show that i; was a transaction, 
the object of which was to defeat the 
creditors of defendant 2. Defendant 2 
was in embarrassed circumstances at the 
time, the plaintiff was a close relation 
of his, and if the allegations of defen¬ 
dant 5 are well founded it might well 
be that the transaction was entered into 
with the intention of defeating the cre¬ 
ditors of defendant 2. That was the 
case put forward by the appellant. But 
then Mr. Menon has argued for the ap. 
pellant that tbe transaction was a' sham” 
and that if it is a .sham, it does not come 
within the purview of S. 53. T. P. Act. 
He says that it was merely a i)iec6 of 
paper got up by tbe parties and there 
was no intention to give effect to it at 
all in any way. No doubt if it was only 
a paper got up simply for arnusoment’s 
sake 8, 53 will not apply. But that is 
not the case of Mr. Monon's client. His 
case is that there was a very serious in¬ 
tention in fact for executing Ex, A, and 
that was to defeat defendant 2’s creditors. 
It is clear that effect was intended to be 
given to it, if not between defendant 2 
and the plaintiff, at least so far as the 
claims of defendant 2’s creditors are 
concerned, and that is just the case which 
is covered by S. 53. T. P. Act. Whether 
we call that a sham transaction or void, 
It docs not make the slightest difference. 
The legislature calls it voidable, because 
until it is set aside it has certain legal 
consequences. 

If that was the nature of the transac¬ 
tion as was the case of the defence, the 
iull Bench ruling of this Court reported 
^^Subratnania Ayyar v. Muthia Chettiar 
(21, to which my learned brother was a 
party, stands in the way of the appel¬ 
lant. It decides: , 

Whoro an unsuccessful intervenor in claim) 

proceedings inslitute? a suit under 0.21, R. 63, 

ivil i. C., for declaration of his title as vendee 
irom the judgment-dtbtor and for cancellation 
of the summary order dismissing his claim it is 
not open to the judgment-creditor (defendant) to 

resist the plaintiff's suit on the ground that the 

tbe plain ^ffjya s a fraud on tbe creditors 
(2) [1918] 41 Mild. 61-2=J3 I. 0. 651 (F. B.) 
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of the vendor, unless the tvausfer had been pro • 
[viously avoided by the creditor in a properly in* 
stituted suit;" 

that is to say, S. 53 cannot be pleaded 
merely as a defence: a suit has to bo in¬ 
stituted by the creditor whose riglUs are 
affected by the transaction to have that 
transaction set aside. Until then, no 
llelence founded on S. 5; can be pleaded. 
That is exactly this case, except that 
here we are concerned with a mortgage 
instead of a sale which, it is not sug¬ 
gested, can make any difference. The 
Full Bench decision followed another 
decision of my learned brother sitting 
in a Division Bench reported in Pulu- 
niandi Chetti v. Apj^avu Cheltiar 
(l). Mr. Menon strongy urged upon 
usthat the Full Beuch ruling requited 
reconsideration, and has referred to 
several decisions bearing upon the ques- 
tiou which he says were not placed 
before the Full Bench. One of the 
cases directly bearing on the point is 
a decision of the Calcutta High Couit re¬ 
ported in ifccfii/Karfar v. Afi Miah (3). 
There it was held that ‘voidable at the 
option” does not mean that there must 
be a suit instituted in order to set aside 
the transaction; it is open to a person 
who has a right to avoid a transaction 
within the nieaning of S. 53 to avoid it 
))y any act luauifesling his intention, and 
it need not necessarily be done by a suit. 
He has also referrO'] to the ruling of the 
Privy Council in Dijoy Clopal Muhcrji v. 
KrifikncL Maliislii JJehi (4) and has I'died 
on the observation contained in a passage 
of the judgment of their Lordsliips at 
p. 333 where they say that, when a tian- 
saction is voidable, it may be avoided at 
the option of the party affected by it, 

The r\i\\og in Mulkvkuvinra Clietli v* 
Anthony Odayar (.5) of a Division Bench 
of this Court is to a similar effect. Then 
Mr. Menon points out that there had 
been a number of decisions of this Court 
which weredirectlyopposed to the ruling 
of the Full Bench in Suhramania Aijijar 
V. Muthia Chetliar (2). Some of those 
cases are referred to in the judgment of 
my learned brother in Palaniandi Chelti 
V. AppaviiCheiliar il). It is also pointed 
out that the language of S. 53, T. P. Act, 
does not in any way imply that a suit 
has toje mstitnted to set aside the tran- 
■ 3)tl912l I4l.0.7‘l5. ' 

4) U9071 34 Cal. 829=84 I. 0. 87. (P. C.). 

6 ) A. I. R. 1915 Mad. 290 = 21 I. C 120= 38 
Mad. 867. 


saction jf it is souglitt'^ I cavoidnlby tly' 
creditor or cicdit(ns ailoeted by it. N'* 
doubt the view <'f ihn lav. pid) iniinlod in 

the Fulll^eneh drcisiiiU imiy lin l to com¬ 
plications and difliculti«as in lliiscns('. 
Supposing tbo irani^acfii'ii to h:iv(“l(i'n 
designed to defeat crodil(ji's, llio ai |i l- 
lantwhois projudicially all'ccted by ii 
cannot plead ti\is as a defomm; the res- 
pondeut-plaintiQ's suit has to ho deeiee l 
and the order of the oxecutiug Ci>uil nul¬ 
lified, the appellant i>eing oi>ligod to in¬ 
stitute u suit to have the transaction svt 
aside, although the order of the cxccutuig 
rtniirh is In his favour. in fact ihci'C is 


great force in Mr. Menon s argument, 
that in such cases the proceedings before 
the executing Court would become more 
or less illusory. 1 must say that if the 
matter were res integra, I bhould have 
been inclined very seriously to consider 
the whole question. But my learned 
brother, who has been a jiurfy to both 
the cases cited above, adheres to Ids view, 
and 1 feel myself entirely bound ly the 
Full Bench decision. 


The appeal must therefore be dismissed 
with costs of respondent 1. 

Seshagiri Aiyar, J.—I entirely agree 
with rny learned brother that in the cir¬ 
cumstances of this case tlic transaction 
roust be deemed to be one in which tlie 
parties intended that an interest sheuM 
he secured to the plaintiff in the property 
mortgaged to him. Defendant 5, in his 
wrillcn statement, apparently under- 
stoo'i the transaction in that light. 
Therefore it is cot 0 [ien to the learned 
counsel for the appelbuit now to sa\ 
that this was a case of ash.un transact ioa 
altogether. I think it however desirable 
to remove certain miscoucepiious regard¬ 
ing the effect of the Full Bench decision 
in Suhravtania Aiyar v. Mntliia Chet- 
liar (2). .All transactions, whether they 
are sliam or are intended to secure some 
interest in the i)ropertY, are within thei 
mischief of S. 53, T. P. Act, if iheirj 
effect is to defeat or defraud creditors. 
In some of them there may bo no inten¬ 
tion at all that the transferee should 
have any iuteiest in the jTroporty. Ruchi 
transactions arc generally know n as sham 
or colourable trausactions. In other 
cases, e. g. gifts to relations or sales forj 
inadequate consideration, there may bej 
an intention to transfer the property,) 
but the effect of the transfer would be 
to defeat or delay creditors. Therefore' 
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both cl:\=ios of cases are within the pnv- 
vicv; of S. o:h T. ?. Act. The essential 
'lilVorcnce between a .'sham transaction 
ant] the transaction of the other class 
which I have just now mentioned as 
aft'ecting the position of tlio tlefenrlant 
in a suit is this: in the case of a sham 
transaction, where there is noinlention 
to transfer property, the defcD-lant can 
answer a person who comes into Court 
to set aside the adverse order passed in 
execution lU'ocoedings: 

I “Ycp\i bavf'no locu? standi tobrinR the suit, 

^ • have no interest in the property M 

I nothing Uen secured to veil by the transfer. 
You arc only a screen for the real owner and 

have no right to biiug the suit.” 

That is the reason which actuated me 
at any rate when I consented to an issue 
being remitted in the case in Paloniandi 
Chelli v. Appavii Cheltinr (l). Wo 
wanter] to ascertain in that case whether 
the plaintiff who brought the suit had 
any interest which enabled him to con¬ 
test tho position of the defendant. I 
think it necessary to draw attention to 
this aspect of the case, hecause a great 
many misconceptions have grown round 
tlie Full Bench decision in SnJirnjtinnin 
Avu^r V. Cheilinr (2) and round 

tihe decision in Palnni'.ivili Chctliv Ap- 
pavuCIietticr {]). XowMr. ^fene n has 
asked us to reconsider tho dcci-ion in the 
Full Bench case, lie has fjuotel a large 
numher of cases and ho says he has not 
quoted tlie whole list of cases bearing on 
tho point. Let us take it that he has 
quoted the best of those he has collected. 
I shall Brst take Abdul Kadar v. AH 
Miah (3), a decision of two Judges of the 
Calcutta High Court, which is directly 
in point. It is permissible to point out 
that the learned Judges seem to havo 
ignored the observations of Mookerji, J., 
in Hakim Lai v. Mooshar Sitku (b), 
which rlecision was conhrmed by the 
Privy Council in Musahar Snhu v. Lain 
HdkimLal (7); they seem to have ig¬ 
nored also the decision in Chatlerput 
Singh v. Maharnj Bahadur {S). They 
have not referred to the opinion of Te- 
lang, J.. in Burjorji Dorabji Patel v. 
Dhunbai (9) which directly touches this 
point, and to another decision of Sir 
Lawrence Jenkins, C. J., a very high 

(G) L19071 34 Cal. 

(7) A. I. R. 1915 P. C. 115=32 1.0. 343=43 
1. A. 104=43 Cal. 521 (P. 0.). 

;8) U‘J05j 82 Cal. 198=32 I. A. I (P. C ) 

<9) [1892] 1C Bom. 1. 


authority, in Ishwar Timappa v. Devar 
Venhippa Shanbog (lO), in which the 
learned Judge has held that, without 
bringing a suit, it is not open to a defen¬ 
dant to plead that the transaction is in¬ 
valid. No doubt there are some cases in 
Madras the other way, but the point we 
are now discussing was nobdirectlyraised 
in them. Mr. Menon has asked us to 
say that Ijecause of these decisions the 
matter should bo referred to a Full 
Bench of five Judges. It is clear that a 
matter which has not been considered 
directly should not be regarded as an 
authority. Take the latest decision of 
the Judicial Committee. The Judicial 
Committee had been allowing appeals 
under the Land Acquisition Act for any 
number of years, and when their atten¬ 
tion was drawn to S. 51, Land Acquisition 
Act, they put an end to the practice and 
refused to allow further appeals under 
the Act for a number of years, the view 
apparently being that if the matter was 
not considered directly, the decision 
should nob be regarded as binding on 
Courts. It is only where the matter has 
horn debritsd by counsel at the Bar, and 
\sheie a cunsidered julgment has been 
given, that ooiiiisel is entitled to say 
that that decision has not been con¬ 
sidered. For these reasons I am of opi¬ 
nion that nothing that has been said 
this evening by Mr. Menon has in any 
way shaken my opinion regarding the 
soundness of the decisions in Palaniandi 
Clietti V. Appavu Chettiar (l) and in 
Subramania Ayijar v. Muthia Chet- 
tiar (2). I adhere to them. In ray opi¬ 
nion there will bo no difficulty in giving 
effect to them. 

There is one matter to which my 
learned brother has drawn attention. B 
is a very serious matter, and I think it 
requiresfurthercoDsideratioii. For exam¬ 
ple, the person in whose favour an order 
has been passed is in the unfortunate 
position of nob being able to defend that 
order in the suit. No doubt, that is a 
serious position. Bub there are other 
difficulties the other way. Any number 
of persons may raise similar defences in 
diflerenb suits by a person to whom pro* 
petty has been transferred. They may 
be in different Courts. There may 
different decisions, one holding that the 
transaction is nn honest one, another that 
i t is a sha m one and a third that it is_fof 
(10) 11903) 27 Born. 148. 
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inadequate consideration. Tn order to 
avoid multiplicity of proceedings, and in 
order to avoid possible divergence of judi¬ 
cial opinion, it has been ruled by Mooker- 
jee, -T., in Ilakim Lai v. Mvshohar 
S«/i« (6), following Chatferput Singh \\ 
Maharaj Bahachir (8), that there should 
be one suit like an administration suit in 
which the matter should be directly put 
in issue, and it should be open to appeal 
and second appeal. No doubt the difli* 
culties pointed out by my learned brother 
are of a very serious character, but the 
other difficulties outweigh them. I am 
therefore of opinion that the decisions to 
^Yhich I was a party should be adhered to. 
I agree in the order proposed by my 
learned brother. 

S.N./p.K. Appeal (limissed. 


A. I. R, 1919 Madras 91 

Abdur Rahim and Oldfield. .T.T. 
Sivasuhramunia Mndaliar other-'i 
—Appellants. 

V. 

Lahhmanaier and others — Respon¬ 
dents. 

Civil Appeal No. 342 of 1917, Decided 
on l2th December 1918, against decree 
of Suh-Tudge, Tinnevelly, in Original Suit 
No. 60 of 1914. 

Civil P C, (5 of 1908), S. 97-Appe»l 
against preliminary decree can be proceeded 
with even after final decree specially if lat¬ 
ter is in conformity with preliminary decree. 

Ad appeal against a prclimlmry d' crec ran be 
maintained in spite of the fact that a fiml decree 
haabcon passed in pursuance of the pr'diniioary 
decree, especially whero the final decree is iu 
accordance with tiro prsliminarv decree and docs 
not in any way modify it or supresede it: A.I.U. 
1916 Mad. 197; A. I. li. 1914 Mad. 473; 18 I. C. 
780; 48 I.C. 7; A IM. 1914 All. .880 Foil ‘il I. C. 
610; 27 I. C. 185; 1 1. C. 418 ; .8.8 I. C 140 
Diit.-, 16 I. C. 880, not Foil. IP 91 C 1 P 92 C 1] 

K. R, Guruswami Aiyar and A. Su- 
brama Aiyar —for Appellaots. 

S. Srinivasa Aiyangar—ior Res¬ 
pondents. 

Judgment.— A preliminary objection 
18 taken by Mr. K. Srinivasa Aiyangar to 
the effect that the appeal being filed 
against the preliminary decree alone, 
jwhilo before the presentation of the ap¬ 
peal a final decree had also been passed, 
»t 18 unsustainable. The question is 
covered by a nnmber of decisions of this 
Court. It-was first cousiderecl in Luhshmi 
V. Maruilevi (l)and it was ruled that, un- 
such oiroum8tances_ an appeal against 

(l) A. 1. R, 1915 Mad, 197=12 I. U‘ GG4=37 
Msd. 29, 


a luplimiiiary wouM ho sustaiualiln 

in spite of the fai’t tint a Ihial order lv\'l 
been pn«;so<l in tnir'^iianco of llio proli- 
minary order. This it;liiu‘. was followed 
in liiiniien v. Veerii f'j). 

Stimi Aii/iir v. liegyn'ih /’<’/ ('0 

and Cunninh v. li'imh' '' oo 

Mnd(ihj{\^. No d(.iihl thore is n dcci- 
pion Suhravhiniii Chelhiarx. 
poni CheUn tr (5) wliicli so far as it enes 
seems to take a somewhat dilleront viiv.v. 
That is a decision of Snndara .Aivar, and 
Sadasiva Aiyar J-f. There tho learned 
Judges do not discuss tlie pi ovioiis deci¬ 
sions, though to the ruling in L'i'<shini 
wMinudeviil) Snndara Ai\ar. .I., was 
himsolf a party. The same view of tho 
law was taken in the Allahabad High 
Court in Knnhaiyo Lnl v.Trihciii Sahoi 
(6). where a ITili Rench decided, over¬ 
ruling some of the jirevions Oivi'ion 
Bench rulings, that iho fact ihit a liiia! 
decree had l;con passr-.1 does not in anv 
way affect the validity of an ap]:(‘,\l 
against tlio j'rcliininary •’cerco. ^^o think 
that tho reasoning in Ki(Pi-iis>nn!i .l/i/nr 
V. lUnniah lioi Amnunii (oj and that in 

Kanhainii Lnl v.'Jriheni Salx'i ('d is 
based u()on a correct view of the provi¬ 
sions of S.97,Civil P. C.. which requires 
that an appeal must be filed from iho 
preliminary decree, that otherwise its 
correctness cannot hedispubed afterwards 
in the appeal preferred from the final 
decree. 

It can hardlv lie said that the 
final decree is that which follows the 
preliminary deci'co. It is not like Ihn 
decree of an appellate Court superse ding 
the decree of the lower Court which it 
reverses. A different view- has prevailed 
in Kliirodamoyi Dasi v. Adhar Chmidra 
Ghose (7), Sadhu Charan Dalta v. lluro 
NulhDatla[S) and Mackenzie v. Nnr. 
sing Sahai (9) and also apparently in 
Dattotraya Ramachnndrn v. Ajmuddin 
Fakruddin (lO). There may be cases 
such as in Khirodamoyi Da.si v. Adhar 
Chandrii Ghose {!), where the final de¬ 
cree altogether dismisses the suit for non- 
’ (2) A. I. K. 1914 Mad. 473=24’I. Ci 391=37 
Mad. 455. 

(3! U9I31 IH J. C. 7.80. 

M) UOlftl 4H I. C. 7. 

(.5) 119121 ICI.C. 3K0. 

10) A. I. R. 1014 All. 3H0=-24 f. C. 627=36 
All. ,532 (I'.ll.). 

f7) L19131 21 I.C. 510. 

(8) 119151 ‘.7 I. C. 135. 

(9) 09091 80 Cal 782=1 1. C. 113. 

(10) U91G1 831. C. 146. 
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liroseciition; tlien diiterent considerations 
nriv I ;>->ihly arise. But so far as the 
piusi'iic (jncstion is concerned, that is 
where the final decree is in o.ccordance 
with the preliminary decree and does not 
in any way supersede it or modify it, 
sunposinji that is allowable, wc think 
the weight of reasoning’ is in favour of 
the view which has aln o.-t unatiiinously 
prevailed in this Court. The preliminary 
objection will therefore ho overruled. 

Wo do not think that there is any sub- 
stance in any of the arjtuments urjisd in 
this app’eal a<;ainst the decree of the 
learned Subordinate Judf’e. The most 
important question is wliether there were 
s'quirate payments of rent, amounting to 
about Rs. 10,000 in addition to those 
entered in Sch. F to the plaint. The 
Sul)ordinate Judge find?, wo think quito 
rightly that there is really no evidence 
worth considering in support of the de¬ 
fence allegation that there were pay¬ 
ments amounting to Rs. 10,000 over and 
al)ove those for which the plaintiffs have 
given credit iu their plaint. No receipt 
or vouchers were produced by tlie defeo- 
(Unts nor any accounts, and the only 
documentary evidence with respect to 
payments is that furnished hy the plain¬ 
tiffs’accounts and the entries male on 
Ex. A on 22p.d April 1011. Tiie ovi. 
donee on the side of tlie defence consists 
merely of very general statements of two 
of the defendants. They are not even 
able to sjiecify the dates or the amounts 
of the ditferent payments, if there were 
any such. There can be no doubt what¬ 
ever that the finding of the Subordinate 
Judge on this point is correct, namely' 
that there were no payments other than 
those with which the defendants have 
been credited. 

That being found against the defen¬ 
dants, there is hardly any substance in 
the question raised regarding appropri¬ 
ation whether certain payments which 
vtfere entered on Ex. A were made to- 
wards the rent due on the lands covered 
by Ex. B, that is the usufructuary mort¬ 
gage. The evidence on this point on the 
plaintiffs’ side seems to be more reliable 
than that on the side of the defendants. 
The case of the plaintiffs is that all these 
payments, including those in question, 
were entered on Ex. A, because the de¬ 
fendants had agreed toexecute a mortgage 
for the hulk of the amount due on that 
date, that is Rs. 50,000, and the plain- 


V. LAKSHiI.iN.UER 

tiffs agreed to release some of the lands 
included in Ex. A from encumbrances. 
It was on the condition that such a docu¬ 
ment would be executed that.all the pay. 
ments were entered on Ex. A. This 
story seems to be corroborated by Ex. M, 
a letter written by plaintiff 1 to plain¬ 
tiff 2, and accords more with the proba¬ 
bilities of the case than the version of 
the defendants. The paytnents though 
covering several years, were all made on 
one date. The defendants tried to make 
out that the entries in question were 
made for the purpose of appropriating 
the payments cowards the discharge of 
Ex. A itself and none of the payments 
were with respect to Ex. B for rent, 
which according to them had been paid 
separately. They being unable bo prove 
any separate payments, their version 
fails. Nor can the evidenco in support 
of this story be said to bo satisfactory. 
The Subordinate Judge, we think has 
also rightly found this issue iu favour of 

the plaintiffs. . , 

As regards interest, it has been rigntly 

held hv tlio trial Judge tliat the alleged 
agreement not being registered could nob 
be used to prove that tlio rate of intares 
mentioned in the mortgagedeed was not 
the rate which the defendants are liab o 
to pav. The learned vakil for the appel¬ 
lants tried to argue that there had 
been a remission of the higher rate o 
interest, bub no such case was put for¬ 
ward in bho lower Court and cannot 
therefore beentertainoil in the for 

the first time. The last objection urged 
before h with respect to Ex. C, the 
last of the mortgages for Rs. 8,000 in^n- 
ded for the beueiib of plaintiff 4. But 
we think that the Subordinate Judge has 
correctly found that it was executed in 
his name for the benefit of plaintiffs 1 to 
3 as well as himself. It was then argued 
that the rent for the Ancluyear 1086 was 
barred. This w'ould be so bub for the 
acknowledgment alleged to be contain^ 
in Ex. E. We have no doubt that Ex. E, 
though couched in general terms amounts 
in law to an acknowledgment. And it is 
also clear that defendant 22 in writing 
acted on behalf of the entire family, tnat 
is defendants 1 to 6. In the result th® 
appeal is dismissed with costs of respon¬ 
dents 1 to 4. 
s.n./r.k. 


Appeal dismisse • 
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A.l.R. l§19 Madras 93(1) 
Wallis, G. J. and Ayling, .T. 

UallampalH Somaijija and another— 
Plaintiffs—Appellants. 

V. 

Uallampalli Annapurnamma—'Deien- 
dant—Respondent. 

Civil Appeal No. 122 of 1918, Decided 
on 26bh February 1919, from decree of 
Sub-Judge, Kistna, in Original Suit No. 
50 of 1917. 

Specific Relief Act (1 of 1877). S. 42-Re- 
veriioner can lue for declaration of title and 
for will not being genuine on which widow 
claitni authority to adopt. 

Where a Hindu widow sets up apower to adopt 
conferred on her under au alleged will, it is 
open to a reversioner to sue for a declaration 
that be is a reversioner of the deceased and that 
the will is not genuine : 47 I. C. 702, Foil. \ 

12 I. C. 17C, nol Foil. [V 93 C I] 

V. Suryanayana—loT Appellants. 

V. Rtttnadoss—for Respondents. 


Wallis, C. J.— The Subordinate Judge 
has proceeded upon the authority of the 
decision in Sreepada Venkataramana v. 
Sreepada Ramalakshmamma (l), but 
this case has been dissented from in 
Padmanabjudu v. Buchamma (2), which 
I prefer to follow. I am unable to agree 
with the observation in the former case 
that S. 42, Specific Relief Act, does not 
authorize such a suit as this. The effect 
of the widow's setting up a will giving 
her power to adopt is, in my opinion, to 
challenge the absolute right of the plain¬ 
tiff to succeed on her death if he sui-vives 
her, and to convert him, in the language 
of English law, from an heir-apparent 
into an heir-prosuraptive. Tho rule that 
Courts in India will not entertain a suit 
by the plaintiff for declaration that ho 
is a nearer reversioner than the defen¬ 
dant is not, in my opinion, based on the 
view that such a suit does not come 
wjthin the terms of S. 42, but on the 
settled practice of the Court in tho exer¬ 
cise of its discretion under the section, 
and has been so treated by Lord Parker 
M Waddingtou in Saiidagar Singh v. 
Pardip Narayan Singh (3). "Where a 
will giving authority to adopt is being 
set up by a widow, it is expedient that 
fcheiiuesbion should be settled at once, 
and not left open until the best evidence 
|ha8 disappeared, and a suit snob as this 
may therejore he regarded as in the 

(I LlUlli 85 jiad. 69a=rn' 0. 170 

J UOIBI 47 1. 0. 702. 

18 A. I B. 1917 P. 0.196=46 Cal. 510=4; 
I. 0. 484. 


nature of a suit (iinet. 1 would 

allow tho appeal, revorse tho decree, and 
remand the suit for di-iiiosil according to 
law. 

Costs to abide. 

Ayling, J-I agree in the order pm. 
posed and adhere to iny opinion eNpr('s?cl 
in Padmiinnbhjudu Itucharntna (2). 

S.N./H.K. .[jipcal 


A. I. R. 1919 Madras 93 (2) 
Kumaraswami Sasthi, j. 

Chilnkuri Narasim'nochnri/alu C-.ini — 
Plaintiff—Petitioner. 

V. 

Zamindur of Bohbili and others—"Do 
fendants—Opposite Parties. 

Civil Revn. Potn. No. 5G7 of I91H, 
Decided on 7th March 1919, from decree 
of Dist. Judge, Vizagapatam, in Misc, 
Appeal No. 14 of 1917, 

(a) Court-fees Act (1870i. S, 12—Valua¬ 
tion determined for deciding question of 
pecuniary jurisdiction —S 12 does not apply, 

Boctiol) 12 ba> no iipjilicaiion where llic valua¬ 
tion is made bv the Court for tho l'utpo^e nf 
determining the question whether tliofiiiii 
within tho pecuniary limits of the Court’s juris¬ 
diction. If"’ 9i C 1 1 

(b) Civil P. C. (1908), o 43, R 1 aJ-On 
determinirtg valuation plaint returned —Ap¬ 
peal lies. 

Whereon the basis of valuation by Cmii t for 
jurisdiction a plaint is returned for presentation 
to the proper Court an appeal lies against the 
order under 0. 43, R. 1 (a). 1.P 93 C 2l 

V. Sunjanarayana— for Petitioner. 

T. 1’. Veiikatnrama Aiijar and Y.Sur. 
!j<innrn!ia<ia—io\' Opposite Parties. 

Judgment. — Cho plaiutill' who is the 
appellant, valued tho lands refenod to 
in the plaint at Rs. 100 and filed the suit 
in the District Munsif’s Court. Objec¬ 
tion was taken as to jurisdiction on the 
ground that the lands were greatly under¬ 
valued and that their proper value was 
beyond the Court’s pecuniary jurisdic¬ 
tion. The District Munsif found on the 
evidence that the lands were worth 
Rs. 4,000 and ordered the plaint to be 
returned for presentation to the proper 
Court. 

This order returning the plaint is ap. 
pealablo under 0. 43, R. 1, 01. (a), and 
an appeal was filed in the District Court. 
The District Judge, relying on S. 12 
Cl. 1. Court-fees Act, held that no appeal 
lay as the decision of. the District Munsif 
as to the valnation was final. 1 am of 
opinion that the decision of the District 
Judge cannot be supported. As was pointed 



91 Madras Venkatappa v 

out in Pciiri Shah v. Surja Mai (l) 
i-2. Court-foes Act, has no application 
•.vhero the valuation is made by the Court 
for the purpose of determining* the quos- 
tion whether the suit is within the pecu- 
niary limits of the Court’s jurisdiction. 
'aU the authorities have been reviewed 
by Mooherjee and Holmwood, JJ., and 
I entirely agree with the decision which 

is in accordance with the view taken by 
this Court in Annavudai Chctli v. Chete 
(2] and Kavaran v. Koviappan (3). 

I set aside the decree of the lower 
Court and direct it to dispose of the ap¬ 
peal according to law. Respondents will 
pay appellant’s costs. 

S.n./R.K. _ Decree set aside. 

(1) IG I. C. u75, 

(2) D8S21 4 Mad. 204. 

(S) 11S911 14 Mad. 169. 

A. 1. R. 1919 Madras 94 
Full Bench 

Wallis, C. .T., Aylinq and Sada- 
SIVA Aiyar, JJ. 

Amrutam Venkatappa and others — 
Plaintiffs—Appellants. 

V. 

Vavila /rtffryi/fl—Defendant—Respon- 
deub. 

Second Appeal No. ol of 191H. Decided 
on 7th April 1919, against decree of DisL 
Judge. Guntur, in Appeal Suit No. 390 
oflOlG. 

Civil P. C. (5 of 1908), S. 66—Subsequent 
by auction purchaser to convey 
properly is valid-Sult for specific perfor¬ 
mance is not barred—Mere mention in plaint 
that auction purchase was benami does not 
bring it within S. 66. 

Section 66, does not debar a person from mam- 
taming a suit for specific performance of an 
agreement by the auction-purchaser subsequent 
to the purchase to convoy the property to him. 
The transaction is not benami and the mere 
allegation in the plaint that it was a benami 
transaction docs not bring it within the mischief 
of the section. [I* 93 ^ 1] 

T. Prakasam—tox Appellants. 

V. Nagesivara Aiyar for V. Lakshmi- 
narayana—lox Respondent. 

Order of Reference. 
Sheshagiri Aiyar and Phillips, J J.— 
The facts found are: Plaintiff and thedefen- 
dant agreed that at the Court auction the 
property in suit should be purchased in the 
name of the defendant and that one-half 
of it should be conveyed to the plaintiff 
after obtaining the certiBcate of sale: 
some money was paid before the Court 
auction, and apparently plaintiff was put 
in possession of the half-share. In Sep- 
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leinber 1907 a promissory note for the 
balance of the purchase money due from 
plaintiff was executed. Nearly 5 years 
afterwards, the promissory note was dis¬ 
charged and Ex. A was executed to 
the plaintiff iu which it was provided 
that the defendant should execute a con¬ 
veyance for the half share whenever plain¬ 
tiff demanded it. This suit is to enforce 
that agreement. In the plaint it is stated 
that the half-share intended to be con¬ 
veyed was purchased in the name of the 
defendant benami for the plaintiff. The 
question for consideration is whether the 
suit is within the mischief of S. 66, Civil 
F. C. There is'some difference between the 
language of S. 317 of the old Code; and 
that of S. 66 of the new Code: but we do 
not think there is any mateiial alteration 
in the principle of the section. In this 
Court, the decisions have not been uniform 
on the question. In Kumura v. Srinivasa 
(1), Sa7iknnni Nayar v. Narayanan 
Namlmhi (2) and Kumbalinga Pillai v. 
Ariap’Ura Padiachi (3) suits under simi¬ 
lar circumstances were held not barred 
by S. 317. On the other hand in Sub- 
ramania Pillni v. Oopalarama Sub- 
ranianiam (l) the decision was the other 
way. Pioccntly, Coutts Trotter and Sri¬ 
nivasa Iyengar, JJ., had to consider the 
question in Appeal Suits Nos. lo7 and 
215 of I9i4. Chidambaram Chettiar y. 
Subramania Aiyar (5), Apparently, in 
the view taken by Coutts-Trotber, J., 
such a suit would not be affected by S. 66 
of'the Code. There is also the dictum of 
the.judicial Committee in Ganga Sakai 
v. Kesri (6) that the object of the section 
is to prevent judgment-debtors from 
getting property purchased in the names 
of third parties benami for themselves. 
The language of the section seems to be 
wider: However as the question is one 
of some importance, we have resolved to 
ask the opinion of a Full Bench on the 
following question: 

"Wbea the plaintift alleges that tho auction- 
purchaser is a beuimidar for him and sues to 
enforce specifically a subsequent agreement exe¬ 
cuted by the certified purchaser to convey the 
property, is S. GG a b.ar to such a suit 

Opinion, —We do not think that this 

is a suit against the auction-purchaser on 
(1) U8»8 11 Mad. 213. 

2) L1894 17 JIad. 282=4 M. L. J. 64. 

3 118951 18 Mad. 436=5 M. L. J. 200. 

4 U915 291.0.138. 

6 [1916] 321. C. 434. » , 

6) A. I. R. 1915 P. C. 81=37 All. 545:^431. 
A. 177=30 1. 0.265 (P.C.). 
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the ground that the purchase was ^ made 
on behalf of the plaintiff within the 
meaning of S. 66, Civil P. C. The finding 
'is that the defendant agreed that the pro¬ 
perty should he purchased in the name 
of the defendant and that one-haUofit 
should be conveyed by the defendant to 
the plaintiff after the sale certificate had 
been obtained. This in our opinion is 
not a benarai transaction at all. The 
mere fa:t that the plaintiff alleges in the 
plaint that the auction-purchaser was a 
benamidar for him has pot, in our opinion, 
the effect of debarring the plaintiff under 
S. 66, Civil P. G., from maintaining his 
suit for specific performance of an agree¬ 
ment by the auction-purchaser subseiiuent 
to the purchase to convey the property 
to the plaintiff. Such an agreement is 
not inconsistent with the auction-pur¬ 
chaser’s own title, but rather the reverse. 
We answer the question in the negative. 
S.n./r.k. Answered in the negative. 

A. I. R. 1919 Madras 95 
Oldfield ard Phillips, JJ, 
Venkataramier — Defendant — Appel¬ 
lant. 

V. 

Qopalan and another — Plaintiffs — 
Respondents. 

Second Appeal No, 1498 of 1917, De¬ 
cided on 12th August 1918. against de- 
cree of Disb. Judge, Tanjore, in .Appeal 
Suit No. 680 of 1916. 

(a) Hindu Law-Adoptlon-Firsl adopted 
ion dying while infanl-Second adoption i» 
valid, 

The adoption by a widow of a deceawd Hindu 
co-parMner. after the death of a prior adopted 
son while an infant and unmarried, is valid and 
the second adopted son inherits to both the joint 
and separate properties of his adoptive father. 

capable of continuing line of luccession. 

estate A ^hcn the 

1 a person who is a full owner 

and fully capable of himself continuing the line 
of succession, and when once an estate ii soVest- 

bov has allowed it to devolve by process of law 

vMted'KiL^®!^” omission dl- 

wl father the widow of 

In whim KA- the new heir 

Mad. 27^ 26 d. I. It. 1916 

/. C lOT'is eJsaa ’ \ ’4: 21 

■sdKES“,»r" 

p« oidim. /.-Th, . 


Madras 95 


C3nor othdrwi'jo comp'ttMil to [\Uo by ‘•nrvivor- 
s!iip is DO obstiu'l’' i\> I'y \viiltr.v*N nf 

tho povvor of if'10 -V /. .1. 

279 (Ar) and J. /. Ii. l:))s /• C. ;i. ilM^7C2| 
(d) Hindu Lnw—Adoplion — I’lioorv that ad • 
option should be to Iasi male holder does 
not apply to joint family. 

Per -f.—The IIkotv tlial :ui aiopiinn 

should hs totlieliist male liolih r imt 
cable to joint fl’iuln (aniilies livint' in o 
cenary, lP ^ 1, -j 

S. Varxidiichiiriar for . 1 , Kn.sh /m/. 
swami Aif^ir and S. Ardcamudu I urn- 
gar—{or AppeUant. 

K. Bifshyam Iyengar, S. Pajicl/apagesa 
Sastri and K. Sankara Sas/ri —lov Hes- 
pondeuts, 

Oldfield. J .—On.o Hamas.ami Siistri 
died, loavicg joint and separate property. 
Subsequently his widow under an autho¬ 
rity given by him adopted two hoys in 
succession, tho seconil. cow plaiutitf-res¬ 
pondent, after the death of the first at 
the ago of four. Tho question is, whether 
plaintiff is entitloi.1 against defen lant 1, 
here appellant, tho undivided brother of 
Ramasami Sastri, to a share in the joint 
property by partition and to the latter’s 
separate property by inheritance. It is con¬ 
ceded that the widow would nob be de¬ 
barred merely by the failure of the first 
adoption from making a second; and it is 
nob disputed that authority would he in 
plaintiff s favour, if there wore only sepa- 
rate property. The question is whether 
he is entitled to a share in the joint pro¬ 
perty. Considerations of convenience and 
symmetry are on his side, since it would 
be anomalous that his adoption should 
bo recognized to enable him to inherit 
one description of property aud not to en¬ 
title him to partition of the other. It is nob 
however necessary to resort to those con- 
siderations in order to find ground for a 
decision in his favour. 

At p. 251, Mayne’s Hindu Law, and 
Usage, Edn, 8, the rules deducible from 
the authorities regarding divestiture of 
estates in consequence of adoption are 
stated. But ibis better to attempt to 
roach the principle, on which such rules 
may be founded, if only because the learn¬ 
ed author’s references to the divesting of 
estates are not always strictly applicable 
to joint family property, such as is now 
in dispute. That principle has been fof- 
mulated differently on each side. Defen¬ 
dant 1 contends that the widow can 
adopt after the estate of a deceased ad¬ 
opted son or other person entitled has in¬ 
tervened between the death of her hns- 
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hand And dafcs of the adoption, onlj if 
she hiis hoiself succeeded in the absence 
of a successor to such son or person; 
plaintiff, that the principle is, as stated 
by Chandavarkar, J.. in Bamkrishna w 

(1). that 

“where a Hindu dies le.wmg a widow and a son 
■Aod that sou dies leaviBg a natural born or an 
Adopted son or leaving no .on, but his own widow 
to continue the line by means of adoption, the 
power of the former widow is etxiuguisbcd and 
can never atterwads be revived.” 

And this must, it will be seen, be extend¬ 
ed to cases, in which the son did nob ac¬ 
tually leave a widow or give his widow 
authority, but died after reaching an age, 
at which he was capable of doing either. 
Shortly, the decisive consideration is on 
the one view the existence at the date of 
the disputed adoption of some ooo, other 
than the adopting widow, immediately 
entitled to the estate; on the other the 
previous extinction of the widovy's power 
in consequence of other possibilities of the 
continuance of the lino having arisen. In 
the present case on the one hand defen- 
dant i is such a person: but on the other, 
the first adopted son having died at the 
a"eof four, no such possibilities are m 
question and the widow’s power is still 

exercisable. 

The point does not fall fo lie ilocided 
on any text: and the doubt regarding it 
arises from the alleged ambiguity of the 
earliest nuthority on it. ChiDuirahiillce's 
case {Mt. Bhonbun Moyee Debia v. Ham 
Ki^horc Acluirj Chowdhry) (2). The ques- 
tioD arose there between the son adopted 
by the widow of and the son’s widow of 
one Gout Kishore. noco-parcener being in 
question. The material part of the judg- 
ment consists first in reference to the 
extinction of the widow’s power, to the 

son’s marriage, to his having lived to an 

age wliich enabled him to perform cere- 
monies for his father’s benefit,or to adopt 
a son; and his failure to actually beget 
or adopt a son is explicitly treated as 
immaterial. All this supports plaintiff’s 
argument. But there follows a reference, 
on which defendant 1 relies, to the facts 
that the son’s widow had acquired a right 
to the estate and that in her absence 
Gfour Kishore’s widow would by the 
adoption have divested no estate but her 
own. And defendaut’s conteotiou is no 
doubt reconcilable with the description 

(1) tl902l 26 Bom. 526. 

(21 (1863-66'1 10 M. I. A. 279=1 Sutb. 574=2 
Bar. Ill (P. C.). 


of the decision in Vellanhi Venkata 
Krishna Rao v. Venkata Rama Lakshmi 
(3) as not governing a 

“case, in wliicli the adjptioQ was made iu 
derogation of the adoptive mother’s estate”, bat 
dccijiiig that “tlie son having died leaving a 
widow, in whom the inheritance had vested, the 
mother could not defeat the estate so vested by 
making an adoption.” 

The arguments addressed to us traced 
the curreub of authority in the High 
Courts, which have dealt with these 
alternative principles, Madras, Calcutta, 
Bombay, and showfld that its direction 
has varied, particularly in the lasbrnen- 
tioned. Bub it is uunecessary to go 
through the cases, because all doubt has 
now been set at rest by the recent judg¬ 
ment of the Privy Council in Mudana 
Mohana Ananga Bheema Deo v. 
sholhama Ananga Bheema Deo W, in 
plaintiff’s favour. There the succession 
to an impartible zamindari was in dis¬ 
pute between a second adopted son aud a 
reversioner, the first adopted son having 
died leaving a widow, who was not a 
party. Reference was male to C7i/nif/ni. 
lunee'scxsQOlt. Bhoohnn Moyce Debia 
V. B.im K' Vnorc A-'hari Choicdhry) (2). 
The dietu-n of Clr.iiidayarkar, -I-, was 
explicitly adopted; and it .vas held, as 
the Side ground of decision, that the 
widow’s power came to an end, when the 
son she first adopted died after attaining 
full legal capacity to continue the 
line, either by the birth of a natural born 
son or by the adoption to him of a son 
by his own widow. And this, it was 

stated explicitly, in no degree depended 
on the fact that tdiero was no evidence 
as to whether t.he widow had or had nob 
authority to make such an adoption. 

It is then, however, argued that this 
result, the adoption of the rule proposed 
by plaintiff, which was all that was 
necessary in the case under disposal, does 
not in the present case negative the 
necessity for tlie application of that, for 
which defendant I contends, as a further 
test of the validity of the adoption. The 
question, it is said, to follow the words 
of Batchelor, J., inBkimabai KrishnapP^ 
Desai V. Tayappa Murarrao (5). 
not only whether the widow has po^ 
to adopt, bub further whether, 

(3) [I87rd 1 Mad. 174=4 I. A. 1-3 Sar. 

G6'J=3Suth.353 (P. 0.). 

(4) A. I. R. 1918 P. C. 74=46 I. 0. 481=*‘ 

Mad. 855=45 I. A. 156 (P. C.). 

(5) [1913] 37 Bom. 598=21 1. 0,107. 
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that the adoption does divest another 
l^eir’s vested estate, the adoption is 
valid." The latter question the Privy 
Oouncil no doubt had not to oonsidor. 
But its reference to two other cases be¬ 
sides Chundrahidlee s (2) indicates its 
attitude, la Padmalumari Debi Chow- 
■dkrani v. Court of Wards (6), Cbundra- 
bailee’s adoption again came under con- 
sideration, the argument being that it 
might be valid, when it was relied on 
•subsequently and for other purposes; and 
their Lordships explained their previous 
■decision in words, which they quoted 
later in Thayammal v. Venhatarama (7) 
with reference to the cerempnial com- 
pebenos of the last male holder of the 
estate and on the consequent determina¬ 
tion of the widow’s power. This is the more 
eignificant, because in the judgments of 
the High Court under appeal, Piiddo 
Kamaree Debee v. JuggiU Kishore Achar. 
jee (8), that reference had been directly 
challenged as due to inadvertence and 
the challenge was met by no suggestion 
that the decision was reached also 
on another ground. It is not possible 
in these circumstances bo follow Batch- 
•elor, J,, in the case above referred 
bo and to treat any rule based on 
the fact - that no estate but the 
widow's own was divested as the "sum¬ 
mary and culmination’’ of the judgment 
in Chundrabnllee’s case Mt. Dhoolun 
Moijee Delia v. Uam Kishore Acharj 
Chowdhary (2). Such a rule, if it is not 
authorized by that judgment, cannot be 
founded on the short description of it 
•given in Vellanhi Venkata Krishna liao 
V. Venkata Hama Lakshmi (3); and we 
have been shown no alternative source 
from which it can be derived. 

Some argument has been attempted 
with reference bo 1 he principle that an 
adoption by the widow cannot divest an 
estate, which has vested,- us the estate 
had done in Madana Mohana Ananga 
Bheema Deo v. Purushothama Ananga 
B/ieeflifl Deo (9), in the person entitled 
by the ordinary rules of succession; and 
it is farther argued that divestiture of 
]olnt family property stands in any case 
on a different footing from that of im. 
partiblejr operty. As regards th e latter 
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Mid. 206=U I. A. 67=6 Sat. 10 

(8) UMoi 6 Cal. 616. 

d9) A.LB 1916 Had. 974=88 Vad. U06. 
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the case cited is sufficient authority, 
since it contrasts the divesting on the 
occasion of a previous adoption by the 
same widow with that in que.stion in it 
and explains the former on the ground 
that, so long as the widow’s power was 
operative, the person divested had only 
a temporary riglit to enter, which oper¬ 
ated merely to prevent the succpssion 
falling into abeyance. See also SureiuJnt 
Nn7idan V. Soihijd K'Hit (IH), a case 
decided with reference to joint family 
property and therefore relevant to defen¬ 
dant I’s second contention just referred 
to. 

As regards that contention, it would 
serve no good purpose to follow the argu¬ 
ment through tho various authorities 
cited, since in this Court the reference 
obiter by White,C. J., in Si)niiirh<imi v. 
Rtimiisnmtj Chetti'ir (11) to the absence 
of authority to show that the principle 
of ChundrabuHce's case ?It. Bhoohun 
Moyee Delia v. limn Kishore Acharj 
Chowdhary, (2) did not apply in the cise 
of a joint. Hindu family and the full 
judgment of Seshagiri Aiyar, J., in 
Madana Mohana Anaufjii Bhcein.t Den 
V. Purushothama Ananga Bheema Deo 
(9) from which White. C. J., did nob 
dissent and in which I respectfully con¬ 
cur, seem to mo to place the point be¬ 
yond doubt. True, the learned Judge 
was dealing in the latter case with the 
rather different question whether im- 
partible property could be divested by 
an adoption not made to the last male 
holder. But it was a part of his argu¬ 
ment that the question would have been 
answered similarly in the affirmative, if 
joint family property had been in dis¬ 
pute, because impartible property is 
merely joint family property subject to 
an exception as to enjoyment. The learn¬ 
ed Judge's conclusion was apparently 
not assailed before the Privy Council 
and may be accepted as the law; and I 
cannot 6nd and we have not been shown 
anything in the rule in the form, with 
which we are concerned, which, makes 
the exception, to which he referred, 
material. It follows from the considera¬ 
tions referred to by him that the exis- 
tence of a co parcener otherwise com¬ 
petent to take by survivorship is ne 
obstacle to the widow’s exercise of the 
power of adoption recognized in Chun] 

(10) [18011 18 Qal. 8B6. 

(11) (1911] 18 I. 0. 7. 
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drahiUcc'.^ case Mt. Bhoobiin Moijee 
l)cl'i>i V. liavi Kishore Acharj Choiv- 
dhurii, (*2) aiKl in Madaua Mohaua 
Ahitngii Bhcevut Deo v. Piirushotama 
Andn<jo Bheemit Deo (4). 

The result is that the second appeal 
must be dismissed with costs. 

Phillips, J.—In this case the appel¬ 
lant, defendant 1 is the undivided bro¬ 
ther of one Ramaswami Sastri and ho 
appeals ajjainst the decree obtained by 
the plaintiff, the adopted son of Rama¬ 
swami Sastri, for his share in the family 
property. After Ramaswami Sastri’s 
death his widow adopted a boy who died 
at the age of 4 and she afterwards adop¬ 
ted the plaintiff. The factum of adop. 
tioD is not disputed, nor is it disputed 
that she had authority to make a second 
adoption provided it was not otherwise 
invalid in law. The sole question that 
has been argued before us is as to the 
validity of the plaintiff’s adoption. The 
pleader for the appellant, relying on the 
case of Ml. BhoGbu7i Aloijee Debia v. 
Bam Kishore Acharj Chowdliary (2), 
contends that a second adoption, which 
is not to the last male holder, cannot 
be allowed to divest the undivided 
brother of the estate which vested 
in him on the deatli of thelast male 
holder. It is not disiuited that the 
the adoption of tlio first son was valid, 
although it e(iually divested the brother 
of the estate. The argument is that when 
the adoption is not to the last male 
holder its validity has to be determined 
on different principles to those which 
we should follow in considering an adop¬ 
tion to the last male holder. In Sri 
Virada Praia pa Baghunada Deo v. Sri 
Brozo Kishoro Palta Deo (12) the Privy 
Council upheld the validity of an adop¬ 
tion so as to oust a brother of the adop¬ 
tive father in an impartible zamindari, 
and in Bachoo v. Mankorehai (13) the 
widow of one deceased brother was al¬ 
lowed to adopt a son after the death of 
another brother who left a posthumous 
son. It cannot therefore be disputed 
that a widow has power in an undivided 
family to adept a son to the prejudice of 
the surviving members of the family, and 
it is difficult to see on what principle one 
can differentiate such an adoption when 
it is made to the last male holder of an 

(12) [18761 I Mad. 69=3 I. A. 164=3 Sar, 583 
=3 Suth. 2C3 (P.C.). 

(13) 11905] 29 Bom 51. 


undivided share from an adoption made 
to the last male holder bub one, even if 
it can really he said that the share of a 
son in an undivided family is identical 
with the share of his deceased father. lf| 
in an undivided family the share of a| 
deceased member vests in the survivor, 
the latter would be divested equally in 
both cases and to say that such a divest- 
ment is to be allowed in one case and 
not in the other, does not seem to be 
based on any particular principle. The 
leading case on the validity of such adop¬ 
tions is Ut. Bhoobun Mayee Debia v. 
Ram Kishore Acharj Chamlhry (2) and 
it was there held generally that when a 
son had succeeded to the ancestral pro-!, 
perly as heir and bad full power of dis¬ 
position over it and might have alienated; 
it or might have adopted a son to succeed 
to it if he had no male issue of his body,, 
then it is nob open to bis father's widow; 
to make an adoption merely because the! 
son died without male issue and without: 
making an adoption, because her aiitho | 
rity to adopt liad conie to an end. In 
that case the son ha I left a widow and 
it was bold that she could nob be divested 
by an adoption to her father-in-law when 
a natural horn brother of her husband 
would not have divested her of her 
estate. 

The argument for the appellant in this 
case has been based almost entirely on 
the question of devolution of property, 
and it has been contended that the 
validity of an adoption depends entirely 
on its effect on tlie devolution of febe 
property belonging to the father to whom 
the adoption was made. This overlooks 
the other aspect of adoption, namely, 
that a son is adopted in order to perform 
certain ceremonies for his father and in 
order to continue his father’s line for bis 
father’s benefit, and the principle un- 
derlying the decision in Ml. Bhoobun 
Moyee Debia v. Bam Kishore Acharj 
Chowdhry (2) has been stated in Bam- 
krishiiav. Shamrao (1) by Chandavar- 
kar, J., on p. 532 to be as follows: 

“Where a Hindu dies leaving a widow and * 
BOD, and that son dies leaving a natural born or 
adopted son. or leaving no son but bis own widow 
to continue the lino by means of adoption, ibo 
power of the former widow is extinguished and 
can never afterwards be revived." 

This principle was approved by a re¬ 
cent Privy Council decision in Madana 
Mohana Ananga Bhcema Deo v. 
shothama Ananga Bheema Deo (4) ana 
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there their Lordships say that the autlio- 
rity to adopt conferred on the father's 
widow came to an end when the son she 
originally adopted died after attaining 
full legal capacity to continue the line 
either by the birth of a natural born son 
or by the adoption to him of a son by his 
own widow, and their Lordships observe 
further that they do not base their deci¬ 
sion on the power of the son’s widow to 
adopt, for they say that even in its 
absence the succession .Brojo Kishore 
(i. e., the son) and his dying after attain¬ 
ing full legal capacity to continue the 
line would in themselves have been suffi¬ 
cient to bring the limiting principle into 
operation. 

It would seem therefore that the 
Iprinciple in these cases is that the 
fpowet to adopt comes to an end when 
|he estate is vested in a person, who 
Be a full owner and fully capable of 
limself continuing the line of succes- 
lion and that when once an estate 
is so vested even though the last full 
awner has nob taken steps to provide for 
rtts devolution after hia death, but has 
allowed it to devolve by process of law 
Lp a collateral, he has by his act or omis- 
aion divested the succession and there, 
fore ths widosv of his father cannot step 
in to divest the new heir in whom the 
property has vested. There is a case in 
Bhimahai Krishnappa Desai v. TaijKppa 
Murarrao (5), where a widow adopted 
a son who died unmarried. She then 
adopted another boy, which was held 
to bo invalid because under the Bombay 
Hereditary Offices Act a reversioner had 
succeeded to the property on the death 
of the first adopted son, but that decision 
appears to rest upon the peculiar nature 
of the property in the case as otherwise 
It would be opposed to the case in IV- 
tenki Venkata Krishna liaov. Venkola 
liana Lakshmi (d), where the Privy 
Council held that a widow could adopt 
a SOD on the death of her natural born 
son under age and unmarried. Nearly all 
of ^hese oases deal with separate property 
and the question whether a second adop- 
iron can be mode in an undivided family 
has not been definitely decided in anv 
reported case. Bub the point has been 
considered in Madana Mohan Ananga 
Bheema Deo v Pnrunholhgna Ananga 
Meema Deo {Q), where Seshagiri Aiyar, 
W: 18 of opinion that the theory that an 
Moptlon should be to the last male hoi- 


dor is not api'licablo to joint llinduf 
families living in coparcenary. Tbej 
late Sir Arnold Whito, U .1., was in¬ 
clined to take a dilt'ciont \iow l)ut was 
not preparetl to assert it ikdinitcly and 
left the question open. In considering 
the case of an undivided Hindu fatuiW 
one point for consideration is u bother 
the surviving member can bo said to be 
divested of the share of the deceased 
member by the adoption of a son to him. 

The exact interest in the family pro¬ 
perty of any particular member of an 
undivided family cannot be ascertained 
with any accuracy until the time of 
partition actually arrives. Any member’s 
share is aptto be increased or decreased ac¬ 
cording as the number of members in the 
family is in creased or decreased and this 
point was considered in liaclico v. Man- 
korehttiil^), whore it was held by Russell, 
J.,thatthesurvivor was not tbosole abso¬ 
lute proprietor or full owner of the estate 
of his deceased brotlior ; and we see that 
in no decision has the principle, that 
when the adoption is nob to the last full 
owner of the estate thequestionof divest¬ 
ing the heir comes into play, been ap¬ 
plied to undivided property. If a per¬ 
son who takes an estate by survivurship 
is not the full owner—and it is difficult 
to look upon him as such, considering 
the fact that other members of the family 
may be born who will take an interest in 
the estate—the principle of adoption to 
any one not the last full owner would 
not apply to undividel families as 
pointe*! out by Seshagiri Aiyar, J., in 
Madana Mvhiina Anaiujii Hhecma Deo 
v. Pnrushothnma Aiunujn BItcevut Deo 
(9). The present case is further com¬ 
plicated by the fact that ]>laintifl’s adop. 
tive father had self-acquired pro[ierties 
as well as ancestral property. So far as 
the former are concerned the adoption 
would be valid in accordance with thedeci- 
sion in Vellanki Ve7ikata Krishna Baoy. 
Venkata Rama Lakshmi (3) and the 
point is cocceded in argument ; but if, 
the contentions for appellant are accepted' 
the adoption would not be valid in res-' 
pect of the ancestral property. In this! 
view plaintiff would take the separate 
property as his father’s eon, but in res- 
pect of the ancestral property would not 
be his father’s son. This reductio ad 
ahsurdum is, I think, an additional rea- 
son for holding that the principle con¬ 
tended for by appellant is not sound. 
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'in this view I think the plaintiff 9 
(Vlcption in the present case must be 
helrtt'O he valid, for the first adopted son 
died as an infant at the ago of 4 and un¬ 
married, and in the words of the Privy 
Council bad not attained full legal ca¬ 
pacity to continue the line.” Therefore 
the adoption of a second son had merely 
the effect of continuing the line of the 
last full owner and did not disturb any 
new line of the inheritance. The cir¬ 
cumstance requisite to determine the 
widow’s power of adoption as laid down 
in Maihma Mohana Ananga Bheema Den 
V. PurnMhiima Ananga Bheema Deo 
(4) had not come into existence, and the 
adoption is therefore valid. The second 
appeal is dismissed with costs. 

SN-'R K, Appeal Aiiinissed. 

A. I, R. 1919 Madras 100 (1) 

Ku.m.araswami Sastri, J. 

M. Sankaram iyer—Plaintiff—Peti- 
tioacr. 

V. 

Thirnuiiia Defendant—Oppo- 

Civil Revn. Petn. No. 5G9 of 1918, 
Decided on 7th March 1919, against the 
decree of Sub-Judge. Tinnevelly. m 
S.C. S.No. l691ofl9l7. 

Limitation Act (9 of 1908), S 20-Pro no e 
barred by time —Payments pleaded Pro note 
and hypothecation debt only existing— f^o- 

note of earlier d.ile-P8yment appropriated 

generally- No special appropriation need be 
proved to extend lime—Contract Act ( o 
1872), Ss. 59, 60 and 61. 

lu a suit oQ 1 pro-note which was barred on the 
face of it. tha plaintiff alleged two different pay¬ 
ments by defendant as saving the bar. The only 
debts duo by the defendant on the dates of the 
paymf'Qts were the suit note and another hypo- 
tbeoaLioa bond. The note was the earlier of the 
two. The plaintiB had appropriated the pay¬ 
ments generally towards defendant’s debts: 

Held: that no special appropriation towards 
the suit note was necessity and that the suit was 
in time. 14 I. C. 530 and 8/. C. 81, Foil. 

LP 100 C 2l 

S. Bamamamy Aiyar -lor Petitioner. 
M. • Govindarajulu Naidu—Opposite 
Party. 

Judgment.-The Subordinate Judge 
disbelieves the plea of discharge. He 
finds the two payments alleged by the 
plaintiff to be true, but dismissed the 
suit on the ground that it was barred by 
limitation as the plaintiff did not make a 
special appropriation towards the defen¬ 
dant’s accounts. The only transactions 
outstanding when the payments were 
made were the promissory note and the 


hypothecation. The note was theoarlier 
of the two. If the appropriation was 
generallv towards the sum dne on both 
transactions, both will be saved. See 
Soimia Narayana Iyengar v. Alagiri- 
sawmy Iyengar (l) and BinguMiyav. 
Heramha Chandra Chnkravarti (2) I set 
aside the decree of the lower Con rt and 
pass a decree for plaintiff for the amount 
claimed. The respondent will pay the 
petitioner’s costs in this and the lower 
Court. 

S.N./_R.K. _ Decree set aside. 

~'(\) 119121 14 I. 0. 580. 

(2) 119101 81. C. 81. 
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Mciltiru Hindu Sabhn Nidhi Co. Ltd. 
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Ro^pondents. . 

Second Appeal No. 1252 of 1917, Deci¬ 
ded on 27th August 1918. against the 
decree of Dist. -'udge, Maiura, in Appeal 
SuitNo. 273 of 1915. , ^ ^ , 

Civil P.C. (1908), Ss. 11 and 47-Form 7 
App. D-Mortsage decree in favour of 
morlgagec—Prior and puisne mortgages^ 
Direclion lo puisne mortgagee to share m 
surplus sale proceeds—Private saleand satis¬ 
faction of decree—Suit by puisne mortgagee 
to enforce bis mortgage is not barred. 

The rights of a puisne mortgagee under* 
decree drawn up according to Form 7, Appendix 
D, Civil P. C.. is coutiugent on tbe property 
be'iuR brought to sale for uonpaymoat of the 
sum found due to mortgagee 1, plaintiB, and the 

decree cannot bo read as a decree directing the 

mortgagor to redeem each of tbe puisne encum* 
braocers within the time limited for redeeming 
mortgagee 1 and lo eiuitlo the puisne encum' 
brancer, ou default, to bring the properly to sale 
for nonp.\yment, not of the sum decreed to ^ 
gagoo 1, but to each of them. Tbe utmost lha 
the puisne mortgagee can claim is that, if 100 ^* 
gagee 1 for somo reason or other does not appU 
for sale in spite of tbe fact chat be has not been 
paid, the puisne mortgagee can apply for sale m 

order to work out his right to share in tbe sur 

plus, if any. Tbe puisne mortgagee cannot 

treated as a decree-holder entitled to bring t 

property to sale in default of payment of 
declared to be due to hi.m. LP ^ 

FlaintiS brought the present suit to enforce 
mortgage in his favour by defendants I and • 
Tbe latter had executed au earlier 
favour of N. N. sued defendants 1 and i and a 
tbe present plaintifl as the puisne 
obtained a decree in Form?, AppendixRi * 

P. C. Under that decree the property was w 
sold and the present plaintiff was 
surplus sale proceeds if any. One of tbe 
brought to sale in execution of the said . 
but on the plaintiff satisfying N.’s decree by P 
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vate sale, the Court s;Oo was set aside. The 
plaintiH's mortgage not having b^en satisfied, 
the present suit was filed impleading dofen- 
daut 12 who was the alicneo from defendants I 
and 2. It was objected (1) that the plaiulitt s 
right was only to execute the deotce in tlve for* 
met suit and that the present suit was bured 
under S. 47, aod (2) that tho suit was barred as 
res judicata: 

Ueld: that the suit was not barred either under 
the provisions of S. 11 or S. 47; 12/.C. 432 and 
Plnll V. Mendel, (1S64) 27 C/i. D. 246, Disf. ^ 

IP 103 C ll 

K. S. Jayarama Aiyar and T. L. Ven- 
katrama Aiyar—lor Appellant. 

C. V. Ananiha Krishna Aiyar and 
P. S. Narayanaswami Aiyar—lor Res- 
poDdents. 

Kumaraswami Sastri, J.— Defen¬ 
dant 12 is the appellant. Defendants 1 
and 2 mortgaged certain items of property 
to one Naga Aiyar, who filed Original 
Suit No. 61 of 1910 on the file of the 
Court of the Principal District ^lunsif 
of Madura to recover the sum due on hjs 
mortgage. He impleaded tho puisne 
mortgagees, one of whom was the present 
plaintill Nidhi. A decree was passed in 
Form?, Appendix D, Civil P. C. The 
amounts due bo the plaintiff in the suit 
and tho puisne mortgagee defendant were 
declared, bub the sale of the mortgaged 
properties was ordered only in case the 
defendant did nob pay the amount found 
due to the plaintiff, and the only right 
given to tho puisne mortgagees was to 
share in the surplus, if any, arising out 
of tho sale. One of the items of the 
property was brought to sale in execution 
of tho decree, but the plaintill decree- 
holder was satisfied as the amount due 
was paid under 0. 21, P. 89, Civil P. C., 
and tlie sale set aside. The property was 
sold by private sale to tho appellant As 
he did not pay the amount found in 
Original Suit No. Gl of 1910 to he duo to 
respondent 1, herein, he sued for the 
recovery of the amount due to him as his 
mortgagor. Various defences were raised, 
the chief of which were (l) that the 
remedy of the plaintiff was by executing 
the decree in Original Suit No. Cl of 1910 
and not by separate suit, and (2) that the 
second suit was barred, the matter being 
res judioata. The Subordinate Judge 
overruled the objections raised and pass¬ 
ed a decree which was confirmed by the 
District Judge. 

1 am of opinion that the decision of 
the lower Oourts is right. No doubt the 
present plaintiff Nidhi was party to Ori¬ 


ginal Suit No. <'.] of II'IO as a puisno 
onoumhrancnr and llm iiiiionnt due to it 
was ascertained. The diM-ioo liowcvor ilid 
not direct rodeniption of ihe siihseiiucnt 
mortgagees and expre-^'lv aiil.hoti/ul sale 
only in case the ivnumtif doe to mort¬ 
gagee I was not paid within the l ime limi¬ 
ted. Tho only right given to tlie pni'-ne 
encumbrancers was tlio right to roloom 
mortgage 1 and on sale to share in the 
surplus sale proceeds in order of priority. 
la Sarat Chau'.ha Roy v. Nahapiet ii] 
the effect of a decree drawn up under 
Form 7, Appendix D. of the Code was 
considered, and Pngli, -7., was of opinion 
that there was no right confened on 
mortgagee 2 tu got any relief at all if the 
mortgagor satisfied mortgagee rsclaitn. 
He observed; 

‘’In )ny vii-sv therefore nudev the Code. 

2 is lb ore ^iniplv for the I'lirpo^r as iMli* 
cated bv Hfctt ani MooK^rjev JI., in 
Y. iraMiirs ( 2 ) o: re civjns iiuy pro¬ 

ceeds or of (edfciniu?, uad llial be c^inuoi talx 
anv indt'pc'ndcnt action au-l treat ihe dcciX'C 
in other respects in favour.’' 

ReferriUR to Kissorfj Mohmi Ron v. 
Kalfy Churn (Iho^e (3) the learned Judge 
distinguished th.o c.rse on the groiiud that 
it related to a decree passed as on the 
original siJe of the High Court; anl in 
Mackintosh v. irflt?;?»s(2)Hrott, 7.. took 
the view that the practice and pr.icedure 
followed in tho original side was not to 
govern decrees passed by Courts in the 
mofussil, which wore govornel by the 
Civil 1‘. C., and T. V. Act. In Mackin- 
tn-ih V. (2) it was held by Brett 

and Mooksrjoe, Jl., tint in a sidt by a 


mortgagee 1 impleiling the mortgagor 
and the puisn.c mortgagees, the iiort- 
gagor cannot be called upon to redeem 
the subse luent jnortg-agee defendants and 
that they are not entitled to have the 
property sold for the nonpayment of the 
sums due to them. Brett, J., observed 
that the object of imi)leailing the puisne 
mortgagee was to enable the property to 
be sold free from his encumbrance, and 

“ not to enaUo him to practically obtain a decree 
Bgainsl the princip.sl detood.'tot ivi.houl biiugiug 
a suit properly framed for the purpone.” 

The learned Judge was also of opinion 
that such a procedure would be opposed 
to the provisions of Ch. 3, Court-fees 
Act. Mookerjee, J., was of opinion that 
Ss. 86 t o 89, T. P. Act_ 

(l) U9101 37'Cal. 907=8 I. 0. 1142. 

12) 119051 1 C L. J. 31. 

(3) L18951 32 Oal. 100. 
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‘ douot provide tlwt the mortgagor may be 
called upon by llie decree nisi to pay to a puisne 
encumbrancer, who has been joined as a party 
defendant, what may be found due to him upon 
his mortgage; the mortgagor therefore c.annot 
incur the liability to have his property sold by 
reason of nonpayment of the dues of the subse¬ 
quent eocumbrancar.” 

He held that if the mortgagor defeo- 
dant piys to the plaintiff mortgagee 
what may have been found due to him, 
the property was not liable to be sold 
under the decree in the suit at the ins- 
tauce of the second mortgage. In Sarur- 
jigar Degavi V. Barodd Kant ^liUer {\) 
the same learned Judge was of opinion 
that if the amount due to the first mort¬ 
gagee was paid, there can be so sale of 
the mortgaged properties and blie puisne 
encumijrancers w'ould obtain no relief in 
the suit. 

It is contended for the appellant that 
»n a mortgage suit when puisne encum¬ 
brancers are made parties defendants 
there is a decree in favour of each of the 
mortgagees which can be executed by 
him, and reliance has been placed on Go- 
vinda Taragan v. Veeran (a) and theun- 
reportod decision in Appeal Against Ap¬ 
pellate Order No. 87 of 1907. I do not 
think these decisions support the broad 
propositions contended for. Tiie former 
case relate! to a suit for redemption of 
a mortgage, and it was held that para. 2, 
S. 9d, T. 1’. Act did not take away the 
right from the plaintilT mortgagor to 
api)ly for a sale. The learned Judges 
after discussing the right of the mortga¬ 
gor and mortgagee, observe that in some 
cases provisions for sale may be as much 
for the benefit of the mortgagor as for 
the benefit of the mortgagee and that: 

“ Where tlie decree is imperative there is no 
reason why the decree should not be regarded as 
passed for the benefit of all the parties'to the 
suit.” 

« 

They thought there was no reason for 
holding that any of the parties to the 
suit, who would he benefited by the sale, 
cannot apply for the enforcement of the 
decree. 1 should be observed that the 
suit was between mortgagor and mort- 
gagee and no question arose as to the 
rights of puisne encumbrancers. The 
decree was for redemption, and the only 
question was whether it was open to the 
plaintifT in a redemption suit bo apply 
lor sale under Ss. 92 and 93, T. P. Act. 
Injhe_pr83enb _case there is nothino in 

(4) H9101 87 Cal. 52G-5 I. cTm ^- 

(5) L19131 36 Mad. 33=12 1. 0. 432 


the decree directing the mortgagor to pay 
off the subsequent mortgagees. The dec- ‘ 
ree no doubt declared the amount due U 
them, but this was only with the view of 
enabling them to share in the surplus 
should the property be sold owing to non- 
payment of the sum due bo the plaintiff 
who was the first mortgagee. The right 
of the subsequent mortgagees under the 
decree drawn up according to Form 1, 
Appendix D, Civil P. C., is contingent on 
the property being brought to sale for 
nonpayment of the sum found due to the'; 
plaintiff mortgagee, and the decree can¬ 
not be read as a decree directing the 
mortgagor to redeem each of the puisuo 
encumbrancers within the time limited 
for redeeming the first mortgagee and to 
entitle the puisne encumbrancer on de- 
fault to bring the property to sale for 
nonpayment not of tlie sum decreed due! 
to the first mortgagee, but each of! 
them. 

The utmost that can be said is that if the 
first mortgagee for some reason or other 
does not apply for sale in spite of the 
fact that he has not been paid, the other 
mortgagees can apiily for sale in order to 
work out the rights to share in the sur¬ 
plus, if any. This is quibo different from 
their applying to soil the property to 
discharge the amount declared due to 
each of them. If the mortgagor pays 
off the amount for which alone a sale 
in default of payment was directed, 
it is difficult to see how under the 
express terms of the decree, each 
puisne oncuinbrancer can come forward 
and ask for sale. No time is fixed in the 
decree for redeeming them. There is no 
direction in the decree directing the 
mortgagee to pay thorn any amount and 
the right to share, which is dependent on 
there being a sale, and a surplus after 
paying off tlie plaintiff mortgagee, cannot 
he enforced if for any reason the sale 
cannot take place at the instance of the 
plaintiff. Heference has been made to 
the Lnglish practice as set out in Plait 
V. }dendel (6) and Daniel's Chancery 
Practice, but it is unnecessary to con¬ 
sider whether having regard to the pro¬ 
visions of the Transfer of Property Act, 
Courts in India can pass a decree direct¬ 
ing plaintiff to redeem each of the puisne 
mortgagees, aud direct a sale at the in¬ 
stance of each of them in case of his 
f ailure to do so. No such decree has beeo 

(6) Ll984j 27 Oh. D. 246. 
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passed in the present case. In Appeal 
Against Appellate Order No. H7 of 1917 
the snbraortgagee applied to enforce the 
decree in favour of his mortgagor who 
was the mortgagee from the owner of the 
property. All that was held was that he 
was entitled to apply for execution and 
to work out his rights by the sale of the 
property. The sale was to be for the 
amount directed in the decree to be paid 
by the original mortgagor to the mort¬ 
gagee who in turn submorbgaged the pro¬ 
perty to the defendant. There is noth¬ 
ing in the judgment which suggests that 
puisne mortgagees should be treated as 
decree.holders entitled to bring property 
to sale, in default of payment of the sum 
declared to be due to them tlmugh the 
decree contains no direction that they 
should be redeemed or that property 
should be sold in default of payment of 
the sums declared to be due to the puisne 
mortgagees. The subroortgagee is an 
assignee of the original mortgagee and 
his being allowed to work out his rights, 
doing what his mortgagor could have 
done, would not confer similar rights 
on thitd parties claiming in their own 
right. 

As respondent 1 was not entitled 
to execute tho decree in Original Suit 
jNo. 61 of I9i0, S. 47, Civil P. C., has no 
japplication. As regards tho question of 
ires judicatablie present suit is heyonrl the 
pecuniary limits of tlie jurisdiction of tho 
District Munsif. OriginalSuitNo. G1 of 
1910, which was on the file of the Dis¬ 
trict Munsif's Court, cannot render the 
present suit as res judicata. Moreover, as 
pointed out in Dehemhu Nath Sen v. 
Mirza Abdul Samedi'D.fisaW.hya. puisne 
mortgagee, who is a party to a prior suit, 
'by another mortgagee can only be barred 
if the puisne mortgagee'is in n position to 
have his claim satisfied from the surplus 
sale proceeds realized in execution of the 
decree in the prior suit. Tho second ap¬ 
peal fails and is dismissed with costs. 

Phillips, J. —I agree. 

S.h./r.k, Appeal dismissed. 

(7j U9091 i i.'oTadi.’ ' 
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Sesiiagiui Aiv.vn .\ni) Modhh, .IJ. 
Akuhi Achiah — Dcfcndiiut 9— Poti 
tioner, 

V. 

{Challaptilli) Liiksliviniiinisiviham — 
PlaintilT—Opposite Party. 

Civil Revn. Petn. No. 700 of PUB, 
Decided on Gth August 1919. against 
order of L'ist. Munsif, Be/.wad.a, in Civil 

Misc. Pebn. No. 27110 of 1917. 

Provincial Small Cause CourtsAcl (1887), 

S 17—Provision is nol mandatory— Deposit 
need not accompany application if made be¬ 
fore hearing there is sufficient compliance. 

When an applicitioii U utaOe unJorfi. 17 to 
set aside an ex parte (iecree, the dcJ>o^;it required 
by the section need not he made at the time of 
pies'mting the application. The provisions of 
the section not being mandatory, it would be 
sutlicient compliance tlicrewitli if the amount is 
deposited bofere the application is hi'ird. 

‘ [V 103 C 21 

S. Swiiminadhiiu —for Petitioner. 

T. liamarhaudni A’do — for Opposite 

Party. 

Judgment.—In this case an ex jjarte 
decree was passed on 27th July 1917. 
The defendant, alleging that he did nob 
become aware of the decree till 2Gth 
August 1917. and that tho summons was 
not served on him personally, applied to 
set aside the ex parte decree. This was 
on 29th August 1917. It is conceded 
that along with the petition the amount 
of the decree was not deposited. It is 
said tliat it was deposited before the ap¬ 
plication was licard. Meexpress no opi¬ 
nion as to wlmther tills <leposit after the 
time allowed for the application is valid 
or not. Tho only question before us is 
whether tho provision in S. 17, Act 9 
of 18B7 is directory or mandatory. Par- 
ker and Wilkinson, JJ.. held in llama: 
sami V. Kurisu (1) that it was not man¬ 
datory. Miller J. \n Surijanarayana v. 
Ramanna (2) did not dissent from this 
view. So this decision of Parker and 
Wilkinson, .1.1 , has stood unchallenged 
in this Court for nearly thirty years, and 
we feel no doubt that the practice regard¬ 
ing the receipt of the deposit amount in 
tho mofusail Courts has been in conson¬ 
ance with that ruling. 

We would therefore have followed the 
ruling without assigning reasons, had it 
nob been for the fact that Ayling, !•. 
the admission Court and Krishnan, J*. lu 
the final Court sitting as a single Judg e, 

(1 113901 13 Mad. 178. 

(2 L1910J 34 Mad. 88=6 I. 0. 400. 


Akcla Achiah v. Laksuminab\simiiam 
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have questioned the correctness of Bamn. 
s<t7)u V. Ktirisu (1). ]f we may say so, 
the language of S. 17, ifofussil Small 
Cause Courts Act, does not seem to lend 
itself to the interpretation placed on it in 
liamasami V Kurisuii). JnJogirAhir 
V. Bishen Doi/al Siiiyh (3), Jagannath v. 
Chet Bam (4) and Somabhai v. Wadilal 
(5) the ruling of this Court has not been 
accepted as good law. But the interpre¬ 
tation is not without precedent. In re¬ 
gard to cases under the Pensions Act, 
which by Ss. 4 to 6 require a certificate 
of the Collector before the plaint is filed 
it has been held that the production of 
the certificate before judgment would 
cure the defect. The same view was 
taken of Ihe requirements of Ss. 92 and 
93, Civil P. 0., relating to the sanction 
of the Advocate-General or the Collector. 
Eeftrence may also be made to suits for 
which the production of a succession cer¬ 
tificate is necessary. These classes of 
of cases supply an analogy for the liberal 
interpretation placed on the section in 
liaynasami v. Kiirini (l). 

Further the policy of the legislature 
in demanding payment is to enable the 
successful decree-holder to take cut im¬ 
mediate execution. The relief in a 
small cause suit being expected to be a 
speedy and asu'iim.iryone. the legislature 
demands that the successful plaintiff 
should not be put off for a furtlier period 
by not making the decree amciint avai¬ 
lable to him for immediate execution. 
Therefore although if the case had come 
before us for the first time, we would 
have taken the view which the plain 
language of S, 17 suggests, having regard 
to the fact that tlie decision now ques¬ 
tioned has been law in this Presidency 
for nearly 30 years, that there is nothing 
opposed to justice in the interpretation 
placed on the section by two learned 
Judges of this Court and that there are 
analogies which may justify the view 
taken in v. Kurisu (l), we 

think it unnecessary to refer the matter 
for the consideration of a Full Bench. 

We must reverse the order of the lower 
Court and remit the application for dis¬ 
posal in the light of the above observa¬ 
tions. Costs will abide. 

_ S.N./r.K, Case remanded, 

(37Tl«9ll 18 Cal. 83; 

(4) L19061 28 All. 470. 

(5) L1907J 9 Bom. L. R. 883. 
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Seshagiri Aiyar, J. 

Kunhi Koya Huyi—Plaintiff—Peti¬ 
tioner. 

V. 

Panikka Vitlil Assan liava Haji and 
others —Defendants—Opposite Parties. 

Civil Eevn. Petn. Ko. 444 of 1918,. 
Decided on 10th October 1918, against 
decree of Sub.Judge, South Malabar, in 
S. C. S. No. 317 of 1917. 

Sltnip Act (2 of 1899), S. 19-Un- 
itamped pro-note validly executed outside 
British India—It is admissibiie in British 
Indian Court without affixing stamp—Suit 
is maintainable. 

If a promissory note executed outside British 
ludia is valid according to the law of the place 
where it was executed, it can ordinarily be siud 
upon in India and is admissible in a British 
Indian Court without ailixing any Indian stamp 
on it. If any stamp is necessary, it is suliicient 
if, 4t tlie time of the dteree, au Indian stamp is 
affixed to it; 8 M. L. J. and 22 -l/n t. 337, 
Foil. [V U.| C 2) 

V. Mahndeiii Aytjar and 0. R Siia- 
ro7niikrishna Ayyur —for Petitioner. 

K. P. Kesava Meiion—lor Opposite 
Parties. 

Judgment.—The suit is based upon 
the promissory notes oxeculed at Mecca- 
in favour of the plaintiff. The Sub¬ 
ordinate Judge has held that they are 
inadmissible in evidence. Ho has not 
referred to any authorities in support of 
his possession. Apparently what be 
had in mind was S. 19, Stamp Act. It 
was pointed out in Simnlu Elrahivt 
Bowthan v AbdulBahivumMahcmedH) 
and Mohamad Uou'than v. Mohamed 
Htisin Boivthan (2) that it is not neces¬ 
sary before suit to affix a British stamp 
on documents executed outside British 
India unless it be for the purposes of ac¬ 
ceptance, payment, endorsemenf, trans¬ 
fer or negotiation. It is argued for the 
respondents that filing a suit coitee 
under one of these categories. I am 
unable to agree with this suggestion. If; 
a document is valid according to the law- 
of tho place where it was executed, itj 
can ordinarily be sued upon in India 
without affixing any Indian stamp on 
the document. Probably the suggestion 
of Shephard, J., in Sim7tlu Ebrahim 
Roicthaii V. Abdul Bahvnan Mahomed 
(1) may be accepted, namely that if any 
stamp is necessary it would be sufficient 
if at the time of the decree an Indian 
stamp was affixed to the document. J 

(1) 11898 8 M. L.J. 182. 

(2) 11899) 22 Mad. 337. 
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ftm not sure whether, under the law pre¬ 
vailing in Mecca, a promiaeory note like 
this without any stamp on it could have 
been sued upon. But the position taken 
op by the Subordinate Judge is certainly 
untenable. It is opposed to the decisions 
I have referred to. 1 must, therefore 
reverse his decision and lomand the suit 
lor disposal in the light of the above 
observations. Costs hitherto incurred 
will follow the event. 

S.N./n.K. Case remanded. 


S. eS-Purcbnserin goodfaith paying amount 
to vendor wilhovit title to redeesn mortgage 
binding on estate becomes equitable assginee 
of mortgage. 

Where a person buys propnl’ in gco.l friith 
and for the purposo of cK-ariiu ;i uloilfMpt’on 
that prorerlv pavs money to the vendor to be 'O 
applied then evcii if the vendor had no liile, sUll 
as iho mortgage was binding on the (state tlio 
vendee becomes an iquilablc assignee of the niort^ 
gageo. ^ 

C. A. Shesluujiri Sastri for Appel¬ 
lant. 

T V Miiilu Krishnier^iox Respon- 
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SADAStVA AIYAP AND NaPIER, JJ. 
Ammani imma/-Appellant. 

V. 

Ramaswani Naidii and of/;«rs"“Blain- 
ti£f and Defendants—Respondents. 

Second Appeal No. 1000 of 1911, De¬ 
cided on lObh January 1919. from decree 
of Temporary Sub-Judge, Tanjore. 

(a) Transfer of Properly Act (4 of J882), 
S. 54—Transferee from stranger is not en¬ 
titled in suit by true owner, to refund of por¬ 
tion of consideration used to pay debts of 
true owner—Principles of equity has no ap¬ 
plication nor Specific Relief Act (1 of 1877), 
S. 41. 

Where property is sold by a person having no 
title to it, and the true owner cr aoy one deri¬ 
ving title from bim afterwards sues to recover 
poRsession the purchaser is not entitled to be 
reimbursed fjr the simple debts of iho true 
owner wliich he lias {aid out of ihe sale con¬ 
sideration before suriendering the property. 

IP ICC C 2 P 107 C 21 


dents. 

Sadasiva Aiyar, J. — Defeodanfc 1 is 
the appellant before us. The plaintiff 
brought a suit for possession of cerbaiu 
properties which hud been beijueathed to 
him by his elder brother Ahlioy Naidu 
(when the iiluintitf was a minor) under a 
will dated-Uh August 1901. The plain- 
tifl's mother, asserting a title in herself 
to tlie properly, sold it to defendant 1 in 
February lOO-i under Ex. 0 for a sum of 
Rs. 3,400. The title she asserted against 
her deceased son Abboy Naidu (in whose 
name the title-deeds stood) and against 
Abboy Naidu’s brother and legatee, the 
minor plaintiff, was based upon her con- 
tention that though the property was 
purchased in Abboy Naidu's name, .Miboy 
Naidu was a benamidar for herself (his 
mother). The plaintiff, of course, denied 
that Abboy Naidu was a benamidar for 
his mother and he sued upon his title 


The right cannot bo supporlcd oilher on the 
general principles ol equity or under tbc statu¬ 
tory provision contained in S, ll, Spceific Re¬ 
lief Act, and the Court will not make an order 
for compensation wlioro tbo property bas bc-co 
sold by a stranger as Lis own property, even 
though the true owner bas bcaoUted tLereby: 
28 i. C. 866; 86 i. 0.865; A. I li 1914 P 0 92; 
48/. C. 908 and 80 Cal. £39 {P Q.),Kxp!. and 
Disl. LI’ 107 G 2 P lOJ C 11 

(b) Transfer of Properly Act (4 of 1882). 
Ss. 54 and 68—Pureba ■or from trespaiier 
redeeming mortgage by true owner is en¬ 
titled to be subrogated and can claim 
amount before surrendering property to 
owner. 

Where however the purchaser has rcloased 
the property from a mortgage debt binding ou it, 
he is entitled to be subrogated to the rights of the 
mortgagee and to claim to be roimburs^d for 
the amount paid by him, before he can be 
directed to deliver the property to the true owner. 

LP1070 1 P109C 11 

(c) Specific Relief Act (1 of 1877), Ss. 39 
and 41—In suit for possession by owner 
against purchaser from trespasser deed need 
not be set aside. 

In the suit by tbo real owner, the plaictiS 
need not pray for the canoellation of the doou- 
aent. [P107 0 2] 


derived from Aliboy Naidu. Ho also 
prayed in his plaint for the cancellation, 
if necessary, of the deed ofFehruary 1904 
executed by his mother. I tnight at 
once say that not only is no such cancel¬ 
lation necessary but that the plaintiff 
haa no legal cause of action to get the re- 
lief of the cancollalion of a document 
which was not executed and which does 
not oven purport to have been executed 
by himself or by anybody from whom he 
traces his title. The lower appellate 
Court has found on the facts in the plain¬ 
tiff’s favour and, on his title so found, 
given a decree for him, Tlie contentions 
argued before us in second appeal were 
that the plaintiff in any event should 
hive been ordered to pay the amounts of 
the debts binding on Abboy Naidu and, 
therefore on his legatae (the plaintiff) 
and paid by defendant 1 as purchaser 
under Ex. 6 before the plaintiff recovers 
the properties; secondly, that so far at 
least as a mortgage debt binding on the 
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plaintiff was paid by her, she was en¬ 
titled to be subrogated to the rights of 
inovtgagee and that the plaintiff ought to 
be made to pay the amounts due to her 
as such mortgagee by right of subroga¬ 
tion before recovering the properties. 

So far as the debts other than the 
mortgage debt are concerned the learned 
vakil for the appellant, Mr. Seshagiri 
Sastri, put forward his contention under 
three heads; The first head may be for¬ 
mulated thus: though the plaintiff's 
mother purported to execute the deed in 
her own right alleging herself to be the 
sole owner, defendant, 1 as a bona fide 
purchaser for value, is eutitled to treat 
the sale deed as having been executed by 
the plaintiff's mother as his guardian and 
in that view the plaintiff 'is bound to re¬ 
imburse so much of the purchase money 
as wont to discharge the debts binding 
upon the plaintiff. Having heard full 
arguments, I do not think that any case 
quoted on the appellant's behalf supports 
her contention. On the other hand, the 
decision of their Lordships of the Privy 
Council in Balwant Singh v. B. Clancy 
(1) directly held that where a person who 
was the de jure manager of an undivided 
family purported to create a mortgage as 
if he was the full owner denying the 
right of the junior member of the family, 
the alienee cannot under cither the ordi¬ 
nary principles of equity or under the 
statutory provision (S. ^1, Specific Belief 
Act) claim to be reimbursed the portion 
of the consideration which went to dis¬ 
charge the debts binding on the junior 
member of the family. As regards the 
decisions of this Court in Sahapathy 
Clietly v. Ponnusawmy Chetty (2) and 
Audimula Mudali v. Alamalammal (3), 
the alienations were by a Hindu father 
who for certain purposes has got all the 
powers of a full owner and in whom the 
interest of a full legal owner is vested 
for many purposes notwithstanding that 
he might have undivided sons. The de¬ 
cisions in those cases seem to have goue 
on the particular facts of those cases and 
the Court came to the conclusion on the 
evidence that there was nothing to pre¬ 
vent the Court from holding that the 
father (alienor) intended also to make 


(1) U9121 34 All. 20C=U I. 0. C29=S9 I. A. 
109 (P. C). 

U9161 28 I. 0. 365. 
is) U916j 361. C. 865. 


the disputed alienation in a capacity 
which would have given him an interest 
sufficient to affect the rights of his son 
also, and that in the case of a bona fide 
purchaser for value such an inferencs 
should if possible, be drawn from the 
facts and circumstances of those parti¬ 
cular cases. In this case it seems to me 
it is impossible on the evidence and on 
the pleadings to bold that the plaintiff's 
mother could have intended to act in 
any other capacity than that of herself 
being the full owner. 

Further in those cases, the documents 
of alienation were not mere waste papers 
conveying no title or interest whatever 
in the property alienated as in this case, 
but did affect, at least, the part-owner- 
ship right of the alienor. In the case of 
Bijraj i^opani v. Sreemxilty Pura Sun- 
dary Dasee (4) the document was exe¬ 
cuted (along with others) by a person 
who was the full legal owner, who had 
the right to convey the fall legal owner¬ 
ship and who intended to convey such 
full rights. It was under those circum¬ 
stances held that the erroneous descrip¬ 
tion of the origin and incidents of his 
title in the sale deed did not prevent the 
alienee from obtaining a valid title to 
the rights of a full owner. I do not 
think that that case has any bearing upon 
the question we are now considering. 
As regards the English cases of salvage 
quoted by the appellant’s learned vakil, 
they were cases where a person who was 
not the owner of goods paid freight and 
other similar charges and the jury were 
held justified in estimating damages to 
allow such charges to be deducted in 
favour of the wrongdoer, where the plain- 
till’s a-^f ion was brought for damages in 
trover or where the defendant had an 
option to return the goods or to pay 
damages Those cases also have no bear¬ 
ing on the question now under considera¬ 
tion, On the other hand there is a case 
la Nathu V. Baiioantrao {5) which is a 
direct authority on this point; and res¬ 
pectfully concurring in that decision. I 
would hold that defendant 1 has no right 
to recover any sums which she paid to 
discharge Abboy Naidu's debts and which 
were not charged upon any immovable 
property. As stated by the Privy Couo- 

(4) A. I. R. 1914 P. C. 92=24 I. 0. 296=^43 
Cal. S6=41I. A. 189 (P. C.). 

^5) 11903) 27 Bom. 390. 
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«il in Bam Tuhnl Sing v. Biseswar halt 
SahooiQ), quobsd in the above oaso : 

“II is not in evory case ID which a man lias 
h(neilted bj tho money of another that an obli- 
{ition to repay that money arises. The question 
is not to bo determined by nice considerations of 
what may be fair or proper according to the 
highest morality. To support such a suit, there 
must bean obligation, express or implied, to 
repay.” 

Then we have left for coneideratioa 
iihe other point base! upon the allegation 
that defendant 1 has released the pro¬ 
perty from the mortgage charge crea¬ 
ted by Abboy Nailu by payment of cer¬ 
tain sums of money to the mortgage. 

I think that if defendant 1 in good 
faith purchased the property from the 
plaintiff's mother and as such pur¬ 
chaser felt herself bound to pay a mort- 
igage charge created by the real owner, 
which charge tho phintiff was himself 
under an obligation to meet, she is enti- 
itled to be subrogated to the rights of the 
mortgagee in so far as her money went to 
Idisoharge that mortgage. I think I need 
'refer only to the two decisions of this 
Court in Syamalarayudu v. Subbaraywdu 

(7) and Cnama Swami v. Padala Anandu 

(8) in support ot this proposition. The 
lower Courts however have not gone into 
that question, namely, whether defen. 
dant 1, after her purchase paid any money 
to tho mortgagee mentioned in Ex. C in 
payment of tho mortgage dated 19th April 
1899. Before finally disposing of this 
appeal it is therefore necessary to obtain 
a finding from the lower appellate Court 
en the following issue on tlio evidence on 
record: Did defendant 1 pay any amount 
to the mortgagee under the mortgage deed 
of 1899 for the purpose of discharging the 
encumbrance on tlie plaint properties 
and if so, what are the amounts and dates 
af such payments ? The finding will be 
submitted witliln four weeks from the 
date of the rocipt of the records and ten 
days will be allowed for objections. 

Napier. J.— I agree. The first point 
taken by the appellant is that we should 
not accept the finding of the lower appel¬ 
late Court that the plaintiff’s mother 
purported only to convey her own interest 
and totally ignored any interest in the 
plaintiff ; and reliance is placed on the 
decision in Audimulj, Mudali v. Alamal- 
ammal (2), where the Court stated as 
follows : 


(6) 118141 i I. A. 131=8 Bar. 477 (P. C.). 
(71 U8981 21 Mad. 143. 

(8) U9081 81 Mad. 489. 


*‘Iu our opinion Courts Khoiikl incline to tlio 
view that tho IraiufLior uliciialrd the property 
in tho capacity most bcnelii’i.il lo llio boiiiv fi<lo 
purebasor.” 

This dootiine may be propi'ily appli¬ 
cable for the purpose of asoortaining on 
the evidence wliat tho intention of tlin 
transferor is. but where, as in :i case like 
this, the transferor doliberatelv claimed 
that tho person in whom tlm title stood 
was only a benamidar for her and tliat 
tho property was her own absolute pro¬ 
perty, it is impossible tc linl any ambi- 
guiby and thereby give any scope for tlio 
application of this doctrine. We must 
deal with this case on tlio footing that a 
stranger having no interest in any pro¬ 
perty, but making a claim against the 
titles which were vested in another per¬ 
son sold that property to a third person. 
It is now further argued that as part of' 
tho proceeds of the purchase money wont 
to discharge tho debts which would liave, 
been binding on the vendor if the title 
had vested in her and wore in fact debts 
which were binding on tho true owner, 
the true owner cannot recover the pro-^ 
party without luakiug compensation forj 
the discharge of those debts. It is sought' 
bo support this proposition on two grounds;; 
one, that it is covered hy the language of 
the Specific Relief Act, Ss. 39 and 41; tlie^ 
other that there is an equity which the 
Courts should apply. With regard to the 
claim under the Specific Relief Act, re. 
forenco to the chapter shows that this 
claim only arises in suits for cancellation 
of iDstnimonts, S. 41 being : 

“On ftdj'Jdging thf 2 of an iriHlrii* 

roent, tlie Court may tcqijire Ihn [urty to wliom 
8Ucb relief i$ granted to iiuke any compeu^atioa 
to the other which justice may require/' 

This is undoubtedly an application of 
the English doctrine of tho Chancery 
Courts that he who seeks equity must do 
equity ; and the first point we have to 
be satisfied on is whether there was any 
necessity for the plaintiff in tliis case 
to seek equity. As my learned brother 
pointed out, all that the plaintiff said in 
this suit was that if it was necessary to 
have the document canoellod tlie Court 
should do it. To my mind it Is clear that; 
there U no necessity to have this docu¬ 
ment cancelled. The illustrations to S.39; 
indicate that it is only where a pirty 
cannot get his legal remedy without first 
having the document set aside that be 
comes within the section. This is a suit 
by the true owner to recover possession 
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of tlie property. The title adverse to him 
is not or40 procuroi from him orfrom any 
one under whom he claims or from any 
one who purported to convey an interest 
of his. It seems to me therefore that 
there can be no necessity for him toapply 
to have the document cancelled and fur¬ 
ther that the Court would have no juris¬ 
diction to do so. But it is urged on us 
that in a case reported as Mallacheruvii 
Raghavnyya v. Mallacheruvii Suhbayya 
(9), where the suit was to recover posses, 
sion of property, the Court held that 
they were empowered to give compensa¬ 
tion under this section. The case is 
Second Appeal No. 803 of 1916. 

In that case however the plaintiff who 
brought the suit to recover the property 
himself executed a sale deed of certain 
lands to defendant 2 jointly with his un¬ 
divided brother defendant 1. At the 
time of the conveyance he was a minor. 
The Court then considered the question 
as to whether he represented he was of 
age and found that was not proved. So 
in that case there was in existence a 
document Irom the true owner which on 
the face of it conveyed the property. In 
those circumstances, although the suit 
was one for recovery of property, the 
learned Judges thought tliat the docu¬ 
ment must 1)3 set aside ‘Irsb and tliab 
therefore the doctrine appliel. It is 
therefore no authority (or the contentions 
in this case. I am therefore clearly of 
opinion that this doctrine does nob apply. 

It is next argued that the equitable 
doctrine entitles us to give relief, and 
reliance is placed on the case of }Iohori 
Bibce V. Dharmodas Ghose {10). a de¬ 
cision of the Privy Council. In that case 
a minor had executed a mortgage in favour 
of one Brahmo D.ttt to secure the payment 
of Rs. 20,000. A suit was brought on 
the mortgage. On the day the mortgage 
was executed the minor signed a declara- 
tion that ho was of age. Two months 
after the execution of this mortgage he 
by his mother as guardian brought a suit 
against the mortgagee praying for a de¬ 
claration that the mortgage was void and 
inoperative and that it should be deli¬ 
vered up and cancelled. Their Lordships 
of the Privy Council dealt with the ques¬ 
tion as to whether compensation should 

be given under two heads, on which it 

(9) [19181 431. C. 908^ ^ “ 

(10) (19031 80 Cal. 639=30 I. A. 114=8 Sar. 

374 (P. C.). 


was argued, viz., the Specific Relief Act 
and the equitable right. Their Lordships 
appear to have recognized the possibility 
of the application of S. 41, Specific Re¬ 
lief Act, to the case. But they say that 
the lower Courts saw no reason for 
ordering the return of the money and 
they themselves would not interfere. 
They then consider the application of 
the purely equitable doctrine and state 
the proposition: 

"It was also contended that one who seeks 
equity must do equity.” 

Now it must be noted that in this case 
there was no question but that the plain¬ 
tiff wasseekingequity, namely fordireeb- 
iog the mortgage to be delivered up and 
cancelled. And then referring to the de¬ 
cision of the Court of appeal in Thurston 
V. NoUingham Permanent Benefit Build¬ 
ing Society (11) they quoted tlie lan¬ 
guage of Rome, L. J., which ie as follows : 

"The short answer is that a Court of c:]uity 
cannot say that it is equitable to compel a person 
to pay any moneys in respect of a transaction 
which, us ag-iiust that poi.son. tlic legislature 
has d>*e)jre(l to be void. ' 

So that apart from the Statute they 
held that even where a minor has re¬ 
ceived a honefit under a void mortgage, 
he cannot be compelled by any principle 
of 0 )uity to give compensation. The 
fuudamontal doctrine was stated in the 
judgment of the Privy Council in a case 
which is quotel in Nathu v. Balmntrao 
(5), which is iiam Tuhul Sing v. Bises- 
war Lall Sahoo (0). The doctrine is as 
follows ; 

■‘It is not in every case in which a man has 
benefited by Mie money of another tliat an obli¬ 
gation to repay that money arise.'). The question 
is not be determined by nice consideratious of 
what may b? f iir or proper according to the 
highest morality. To support AUch a suit, there 
must be an obligation, expressed or implied, to 
repay. It is well settled that there is no such 
obligation in the case of a voluntary payment by 
A of U's debt '■ 

We have therefore to find some obli¬ 
gation on the part of the plaintiff io the 
case to repay the amounts which have 
been paid by detendant 1 in discharge 
of his debts. It is well settled that there 
is no such broad obligation under the 
Contract Act; and it rests on defendant! 
to find some doctrine which will enable 
her to ask the Court to make the order. 
The language here is a very specific and 
definite warning to Courts that they must 
not use their powers simply to avoid 
hardships. The question in which tbU 

(11) [19021 1 Oh. 1. 



1919 Ammani Ammai. ' 

very point arose was decided by the 
Privy Council in Balwont Singh v. 

B, Clancy (l). There undoubtedly a per¬ 
son sought to be charged had been largely 
benefited by money lent by a bank to 
his brother for the discharge of debts 
binding on the family. The brother had 
however borrowed the money claiming to 
be a Rajah owning an impartible zamin- 
dari. The Privy Council decided that tiie 
money was borrowed by him in that 
capacity and in no other, and that it is 
not open to the Courts to find that bo- 
cause he was the manager of a joint 
family, the borrowing could be attri¬ 
buted to that capacity; and the claim of 
the hank to make his younger brother 
liable in respect cf debts which had been 
cleared from the joint family property, 
being the debts of his father, was ne¬ 
gatived. It seems to mo that we cannot 
make any order for compensation in this 
case without directly disregarding the 
^decision in Bahoant Singh v. B. Clnnnj 
,(l). 1 am therefore of opinion that there 
is no doctrine which will empower a 
Court to make an order for com pen- 
Isation where the property has been sold 
Iby a stranger as the stranger’s property 
leven though the true owner has benefited . 
That is the broad proposition. There is 
however another doctrine which may 
affect some payments in this case, and 
that is one analogous to the doctrine of 
salvage, lb is dealt with in the case of 
Syamiilaragudii v. Sidhiirnyn-inil) and 
Chama Swami v. P<i>hili' Anondn (B) 
and the doctrine comes tot his; thatwhero 
a person buys property in good faith and 
(or the purpose of clearing a mortgage on 
that property pays money to the vendor 
to be 80 applied then even if the vendor 
had no title still as tlie mortgage was 
binding on the estate, the vendee l>e- 
comes an equitable assignee of the mort¬ 
gage. This doctrine has been applied in 
those two cases and although somodoubts 
have been thrown upon it in Shiam Lai 
V. Bam Piari (12), it seems to me that, 
it is founded on right principles and I 
think that we should follow the deci- 
•ioQS of our Court. I agree therefore 
with the order of ray learned brother 
remandiog an issue for trial. 

(In ooraplianco with order contained in 
the above judgment, the Temporary Sub¬ 
ordinate Judge of Tanjore submitted the 

following 0 

Iw) U9001 82 AU726^4 iTC.^b. 
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Finding.—Tlie High Court in its order 
dated 13th Si-|iieirhpr 191S, in Second 
Appeal No. 1000 of r.ll7, has direcleI 
submission of a finding on the follu^^'ing 

issue on the evidence alrenly on record, 
“Did dofendfiut 1 pay any iunvimb to tlio 
mettgagoe uuder tho inor'.gnu.i-dowl . f l-t'.V) for 
tho purpose ofdisctiftrsji:ir'thooQ'atiori-i-) on 
tbo plaint ptopertie*. and if > 0 , \vbni'ir«ilif 
amounts and date< of such paymiMiU'"’ 

The mortgage bond referred to in 
the suit is mnked Ex. E. and is dated 
19th April 1^99. Ex. G. dated ht Eeh- 
ruary 1904. is the sale deed taken hv 
Ammani Ammai for Us. 3,400, of which 
Rs. 2,400 was said to have been pai 1 
in cash and Rs. 1.000 retained h\ 
her, a security bond having beeu given 
for that amount. The vendee, .\mmani 
Ammai, was examined as P. W. 1 and 
she says that prior to the oxecuticu of 
Ex. G another sale deed had been exe¬ 
cuted which couM not he rc-gisteiol he. 
cause of the several mistakes it had. and 
Ex. 6 was snhs^MU-^nt'.y exteutod and 
registered. Rs. 2,400 is saiil to iiavo been 
paid on the day of the infi uctiious juior 
sale deed, but not under the subsequent 
sale deed. Kx. () She dies not know 
whether the mortgage deed w’as dis¬ 
charged by the mortgagor Pcongol Ammai, 
or not, and what amount, if at all was 
paid towards it. Eat the muvtgageo, 
Ramaswami Nayudu, filed a suit regis¬ 
tered as Original Suit No. 2G4ofl904, 
on the file of the Mayavaram District 
Munsif’sCourt, for theamountdueunder 
the mortgage bond Ex. F, and the suit 
was conipromised, adjustment of the 
claim having been certified. Ainmani 
Animal says that, with a view to bring 
about tho .compromise she paid Rs. 200 
to Poongol .Ammai and obtained a receipt, 
Fjx. l-B, on 6th October 190.5. in foken 
of tho discharge of the luortgago claim. 
The receipt shows that the full amount 
due under the mortgage bond ha-l been paid 
to the mortgagee Ramaswami Nayudu. 
who was examined as plaintiff’s witness 
4 in this suit. IDs version is that, sub- 
sequeut to the institution of tho suit, 
accounts were settled between him and 
PooDgal Atnmal, that he had to pay her 
Rs. 360 towards the amount of rent due 
under Ex. E, and towards the price 
of two head of cattle purchased by 
him from Poongol Ammai, and that 
Rs. 283 was paid to him by defendant 1 
through the mortgagor, Poongol Ammai. 
It was on settlement of his claim asevi- 
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(lericGil by 1-x. 1-B, he withdrew the 
s-uit. 

The other persons that- refer to the 
s-ale deed are D. W. 2 Vaithinatha Ayyav, 
and D. W. 3, Kumaraswami Pillai. 
D. W. 2 wrote the first abortiye sale deed 
and speaks to money having been paid in 
his presence though he does not remem¬ 
ber how much was paid. D. W. 3 who 
attested Ex. 6 did not see any cash paid 
in his presence but he was told by the 
vendor that she had received considera¬ 
tion and he attested the document on that 
assurance. These are all the facts re¬ 
levant to the issue that could be culled 
from the evidence on record with regard 
to the mortgage deed and its discharge. 

The question therefore to be deter- 
mind is whether any consideration was 
paid under the sale deed, Ex. 6. and if so 
how much of it went towards the dis- 
tharge of the mortgage deed, Ex. F, and 
if no amount, paid towards Ex. 6 or 
towards tha prior abortive saledeed, went 
towards discharge of the mortgage deed, 
whether any amount was subsequently 
paid towards such discharge, and how 
much. 

It is clear that no consideration was 
paid at the time of the execution of 
Ex. 6, the saledeed. The evidence of 
Ammani Ammal and Vaithinatha Ayyar, 
D. W. 2, tends to show that Rs. 2,400 
was paid under the prior infrnctuons 
sale deed and a security bond was executed 
for the balance'of Rs. 1,000. The vendee 
Ammani Ammal herself had to get some 
money under Ex. 4, a pro-note executed 
to her by Poongol Ammal, and the amount 
due thereunder was deducted from the 
Rs. 2,400 paid at the execution of the 
first sale deed, and only the balance was 
paid to the vendor. The evidence as to 
the execution of Ex. 4, the truth of the 
debt evidenced by it, and the necessity 
for Poongol Ammal to borrow that money 
on the occasion of settling the mainten- 
ance claim of Sitalakshimi Ammal is con. 
vincing, and I need not dwell upon it. 
The facts that there was a debt due to 
Ammani Ammal herself, that a sale deed 
was first executed to her and latterly it 
had to be renewed by Ex. 6, and that a 
security bond had to be executed Tor 
Es. 1,000, all go to show that the sale 
must have been a genuine transaction 
supported by consideration. There is 
absolutely no reason why Poongol Ammal 
should have executed a nominal sale deed 


to Ammani Ammal without receiving any 
consideration for it. Consideration must 
therefore have passed under the docu¬ 
ment antecedent to Ex. 6 and we have 
to see whether any portion of that con- 
sideration went towards the discharge 
of the mortgage deed. There is no evi¬ 
dence on that point, Ammani Ammal 
herself not knowing anything about it- 
The fact that the mortgagee had to in. 
stitute a suit in that very year, about 
eight months after, shows that the mort¬ 
gage deed was not discharged and that 
Ammani Ammal did not take care to see 
that the money paid by her actually went 
in discharge of the mortgage debt. Weare 
therefore not practically concerned with 
the amount paid at the' time of the exeou- 
tion of the prior abortive sale deed. 

The next point we have to consider it 
Whether Ammani Ammal paid anything 
*0 bring about the withdrawal of Origi¬ 
nal Suit No. 264 of 1904 on the file of 
the Kumbakonam Court by payment of 
any cash. She says she paid Rs. 200 as 
a present to Poongol Ammal to bring 
about the compromise; and the mortgagee 
himself who actually took the money and 
executed Ex. 1-B in token of the dis¬ 
charge of the encumbrance says that 
Ammani Ammal paid Rs. 285 to Poongol 
Ammal, who paid that amount into his 
hands. Ex. 1-B does nob mention the 
amount specifically, but says that the 
entire amount due was paid in cash. 
Whatever may be the truth of the state¬ 
ment that Rs. 360 was set oil against the 
amount due from the mortgagee, there is 
no doubt that Rs. 285 was paid for the 
withdrawal of the suit; and as the other 
amount of Rs. 360 referred to by Rama- 
swami Nayudu must properly belong to 
the plaintiff in the suit, having regard 
to the recognition of his present claim 
by this Court, it need nob be taken into 
consideration. Defendant 1 herself says 
that Rs. 200 was paid by her, whereas 
the mortgagee says that Rs. 285 was paid 
by her towards consideration for the ad¬ 
justment of the maintenance suit. The 
transaction took place ten years before 
the date of the deposition, and a woman 
of the position, of Ammani Ammal cannot 
be expected to remember the fact se 
vividly as Ramasami Nayudu, P. W. 4, 
who is a man of business and who has 
actually received the amount. I there¬ 
fore believe that defendant 1 must have 
paid Rs. 285 on 6fchOotoberl905towards 
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discharge of the encumbrance, and find 
that defendant 1 paid Bs. 285 to the 
mortgagee under the mortgage deed of 
18^9 for the purpose of discharging the 
enouinbrance on tlie plaiuh properties, 
and that amount was paid on the date of 
Ex. i-B, 6th October 1905. The mort¬ 
gage deed carried interest at 9 per cent. 

This second appeal coming on for final 
hearing after the return of the finding of 
the lower apnellate Court upon the issue 
referred by this Court for*trial, the Court 
delivered the following. 

Judgment.— We accept the finding. 
The lower Court’s decree will be modified 
by directing that Rs. 265 and interest 
from date of plaint shall beset off against 
the supplemental decree for mesne pro¬ 
fits direct6d*to he passed by the lower 
appellate Court’s decree. The appellant 
will pay respondents’costs of this second 
appeal. 

S.N./r.K. Decree viodifieJ. 
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Oldfield, J. 

Valliammai Nadathi —Petitioner. 

V. 

Aseervada Nadar—Opposite Party. 

CivilRevn.Petn.No. 435of 1917, Deci¬ 
ded on 11th October 1918. to revise order 
and decree of Sub-Judge., Tuticorin, in 
Misc. Petn. No. 69 of 1917 and Sm. C. S. 
No. 961 of 1916. 

{*) Civil P. C. (5 of 1908), 0, 47, Rr. I and 
7.—Grant of review for sufficient cauie-Cor- 
rectness is to be presumed. 

Where a review is granted for sufficient cause 
the control to be exercised by an appellate or 
■evislotial Court need not be strict, aud when 
the Court has applied its mind to the circum* 
stances, such control may be exorcised with refer¬ 
ence to every presumption in favour of its having 
done BO correctly. IP 112 Cl] 

(b) Civil P. C. (5 of 1908), O. 47. Rr. 1 and 
7^ Diicovery of freih evidence^No iuffi* 
eient ground for granting review. 

The RitDplo fact that fresh evidence will alter 
or is expected to alter a dcciRioa already arrived 
at Is ordinarily not a suflicient cause for granting 
a review, [P 112 0 1] 

(c) Civil P. c. {5 of 1908). O. 47. R. 7.— 
Order Is not applicable to Bmall causes— 
EaercUe of discretion i* not limited under 

^“*1* Caeuo Courts Act (9 of 

1887), S.Z5. 

AUhough 0. 47, R. 7, jg not applicable to 
Bmall Cause Courts, its provisions do not limit 
tho diicretloD which the High Court possesses 
ooder 8, 26, Provincial Small Oauie Courts Act. 
and should not be used except for lubstantial 
watooi: 86 /. 0. 437 and 40 I. C. 79, Expl. and 

tPiiaol) 


M. D. Derodiis—ioT Petitionor. 

T. V. Vcnkalrama Amicr—lov Opposite 
Party. 

Judgment.—Tho f.icis in this c.tse 
wore of an ordinary character. J)efon- 
dant's defence was not ostiblished lie- 
cause his evidence on oortain points was 
deficient. On this account tho lower 
Court at the first trial fomul against hiiu. 
lie afterwards applied for a review on 
the ground of discovery of fre^li docu¬ 
mentary evidence. The present petition 
U against the order granting it and 
decision passed on that evidence is in liis 
favour. The only ground on which the 
reviesv was asked for was that the fresh 
evidence could not be discovered earlier 
in spite of the use of due diligence. Tho 
lower Court did not find directly whether 
this was 80 . But, as in dealing with 
costs it said that defendant had not used 
due diligence, it presumably intended to 
find against bim; and, as ho adduced 
nothing on the point except a general 
assertion in Ids affidavit, tliere is no rea¬ 
son for rejecting this finding. It has 
mentioned no other reason for allowing, 
the review. 

I am asked however, with reference 
to Meduru Brakmayya v. Vedulii Yet- 
lamina (1), to assume that the lower 
Court had sufficient reason independently 
of anything on which defendant relied 
before it; and it is argued that, as such 
assumption is obligatory with reference 
to the authority cited, there can be no 
question of revision in connexion with, 
this or any other case, in which the re¬ 
view has not been granted in consequence 
of a discovery of fresh evidence or con- 
travenbion of R. 2. It may be con-' 
ceded that with reference to a roviewi 
granted for sufficient cause, the controll 
to be exercised by an appellate or revi- 
sional Court need not be strict and, when 
the lower Court has evidently applied its 
mind to the circumstances, may be exer¬ 
cised with reference to every presumption 
in favour of its having done so correctly. 
But 1 do not think that the learned 
Judges meant more in the case cited, for 
if their decision is to justify defendant’s 
contention here, it must mean that any 
Court is at liberty arbitrarily to bold a 
new trial of a case which it lias decided 
or that its action cannot be scrutinized 
by superior authority, whether it has or 
has not considered whether such suffi- 
(l) U91C3 86 I. C. 43L ; 
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cient caiHe is available, since it is a 
prO'Un-iption of law that it has done so. 
! cannot thin!; that the learned Tudges 
^onteniplatod any such result. It may 
be observed that in any case their deci¬ 
sion was given on 0. i7, R. 7. Civil P. G., 
which is not applicable to Small Cause 
Courts and, though I should be inclined 
to follow tbe principles of that rule gene¬ 
rally in dealing with Small Cause Court 
revision work, I do not think that they 
;Can be relied on as limiting the discretion, 
whicli the High Court possesses under 
S. 25. Act 9 of 1837, and which should 
not, in my opinion, be used except for 
substantial reason. Lastly, it is urged 
that the lower Court did in fact allege 
sufficient cause, when it observed that its 
decision was altered by the evidence 
newly admitted; and Bhagelci Knei v. 
Abdul Rahman (2) is relied on. l am 
jnot prepared todisseot from thatdicision. 
IBut the principle involved must, m my 
iopinioD. be applied with reference to the 
circumstances of the case, he gravity of 
Ithe consequence of not applying it anil 
the character of the party s default. For 
otherwise it would moan that review 
could be claimed in every cise, since ex- 
hypothesi the new evidence will alter or 
ig expected to alter the result; and Ihere 

would be no sort of finality in litigation. 

The present case presents, as I have said, 
no special features; and, in thoir absence, 
the lower Court, in my opinion, commit¬ 
ted a material irregularity in allowing a 
review in the present case, simply be¬ 
cause the fresh evidence would result in 
altering its decision, if that in fact was 
its reason. 

Tbe lower Court rejected the reason, 
for which the defendant asked for a re- 
view, and granted one either without any 
sufficient reason or, if it had one, with¬ 
out exercising any judicial discretion in 
respect of it. Its order, in these circum. 
stances, cannot be sustained and must be 
set aside, its decree, dated loth Decem¬ 
ber 1916, being restored whth costs 
throughout, including those in the revi¬ 
sion petition. 

S.n./R.K. Petition allowed. 

"12} LiyD) 40 I- G. 79. “ 
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Oldfield and Seshaqiri Aiyar, J.1. 
Rallabandi Veeramma —Petitioner- 
Appellant. 

V. 

Rallabandi Subha Rao and another— 
Respondents. 


Appeal No. 261 of 1918, Decided on 
28th January 1919, against order of 
Dist. Judge, Godavari, in I. A. No. 275 
of 1918. 

Civil P. C. (5 of 19081, 0. 9, R. 9- 
Application for probate diimisied for de¬ 
fault—Application for restoration is main¬ 
tainable—Probate and Administration Act 
(5 of 1881), S. 83. 

Order 9, R 9, Civil P. C., is applicable to tbe 
dismissal of ao application for probate whicli 
has, under S 83, Probate and Administration 
Act. been treated as a suit Tbe applicability of 
tbe latter portion of R. 9 is not conditional on 
that of the former. IP 112 0 2] 

P. Somasundarain—lov Appellant. 

A. Venkatachellam—iov Respondents. 

Judgment.—Tbe question is whether 
0. 9, R. 9. Civil P. C., is applicable to 
the dismissal of an application for pro¬ 
bate which has under S. 83, Probate and 
Administration Act, 5 of 188!, been trea¬ 
ted as a suit. That secti m directs that 
the proceedings shall take, as nearly as 
may l)e. Ihe form of a suit according to 
the provisions of Civil P. C. S. 55 of the 
same Act also applies these provisions to 
proceedings in relation to the grant of 
probate so far as the circumstances of 
the case admit. .\nd we cannot find any¬ 
thing in the latter part of 0. 9, R. 9, 
which is the relev.ant provision in the 
present connexion, which cannot be 
conveniently appliel. Respondents how¬ 
ever argue, firstly, that that part of the 
rule can bo applied only when the first 
part debarring the plaintiff from a second 
suit can be applied also, and they rely on 
Ramani Debi v. Kuinud Bandhu (1) lor 
the position that it cannot. The decision 
met with some criticism in tbe referring 
order of Beaman, J., Kalyanohand Lai- 
eband V. Silabai Dhanasa (2), but wedo 
not think it necessary at present to con¬ 


sider whether it is correct. For we can 
see no reason for treating the applicabi¬ 
lity of the latter portion of 0. 9, R. 9. 
conditional on that of the former or refu¬ 
sing effect to S. 50, Probate and W- 
ministration Act, on account of it. ”0 
therefore set aside the decision unj gr 

(1) 11910171.0.126, ^ 

(2) A. I. R. 1914 Bom. 8=23 I. 0. 825-3» 

Bom. 309 (l\ B.). 
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appeal and remand the petition for re¬ 
admission and disposal on its merits. 
Costs to date will abide the result and he 
provided for in the order to he iiassed. 
S.N./n.K. Appeal alhired. 
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Abdul Rahim andNapikb, T-I. 
Diiddampuri Venkatrayndu and 
ot/icrs-*D3fondants—.Appellants. 

V. 

Bikkina Suhharayudii and others — 
Plaintiffs and Defendants—Respondents. 

Second Appeal No. 747 of 1916, Deci¬ 
ded on 22ad March 191S, against the 
decree of Sub-Judge, Cocanada, in Appeal 
Suit No. 204 of 1911. 

(t) Madrait Eitfttei Lftnd Act (1908), Ss. 6 
and 6—Effect of merger is that occupancy 
right ceases to exist—Whomsoever landhol¬ 
der thereafter lets land to, is not as tenant 
of occupancy raiyat but as raiyat of raiyati 
land—"Entire interests" are intended to ex¬ 
clude only such interests as those of mort¬ 
gagee—Sub-tenant of occupancy raiyat is not 
raiyat. 

The ctlcct of an union or incrgir menlioiic] 
in S. 8 (1) is that thoocouoancy right cea«c-i to 
exist; there U ouly raelvatam hit to the land¬ 
holder, but the land still retains its character of 
calyati land and la removed from the operation of 
contracts. Whomsoever the landholder there¬ 
after lets the hnd to, he comes in not as a ten¬ 
ant of an occupancy raiyat but as a raiyat of 
raiyati lands within the meaning of S. G ( 1 ) of 
the Act. U Krpin. (f* UG C 11 

The words‘onliro int'-rosis'in S. 8 ( 1 ) of the 

Act arc intended to exclude only such intercfts a< 
those of a mortgagee.A sub-tenant of anocciipan- 
oy raiyat is not a raiyat. (P 11 1 0 2; P IIG 0 1] 
Per Napier -/.—Occupancy raiyats in au inim 
who ate entitled to collect the rent of a portion 

of an estate by virtue of a transfer from the 
owner come within the definition of landholders 
under the Estates Land Act, inasmuch as thov 
are persons owning part of ai\ estate. (P 117 0 ll 
The words ‘entire estates’ were inserlcd iu 
b. 8 of the Act to apply where a mortgagee of 
the me varam Interest of the landholder acquired 

»ne tights of an occupancy tenant in a holding. 

prevented from 
occupancy raiyat bv the 
I* ‘ fj ‘"‘crest in the melvarara. It 

Jnku r 0^ ‘Irat dealt with in 

b-B. 0, explanation, the object of that explana- 

^ ^ prevent the loss of the 

Unji ®ji purcliasing the 

S. i ‘ ‘“tcMst and to prevent the loss of the 
Inu...** ® landlord .acquiring the 

L-nJ I; . V Land Act (1908), S. 8- 

••‘ate—Lessor found to be land* 

wbat other rigbU h. 
■ay claim In the land, 11 there la a person hold 

1919 M/16 A 16 


ing fertbn riirposi' of ag:icultiir raiyali laud in 
that estate on condition of |' 1 \ ing to sucli land¬ 
holder the rent which i> l.-gallv di;- on it. 

U’lU)C2l 

(c) Madras Estates Land Act (1908) S. 3 
(2)(d)-Sub-S. 2 (d) has reference to grants 
recognized and corrfirmed by Government. 

Section .*!, suh-S. 2 (d). which cxcoi ts inain’ 
in which the melvtram and kiulivai-:un arc vt- 
ted in the same person, hse reference to gratih 
lecognized and coufirmod bv lioverunu iit and it 
can be argued that in all other ca-os in which 
there is a person coming withiu the definition 
of a laudhotdcr and a person c-omiiig witliin tin- 

(lefioitiou of a r.siyat. such raivat is given c( :ii- 
p.xncyiights by the .let. J‘ U'l c oj 

r. llamesam —for Appellants. 

Narayautimurli and P. Somnsinidiiniiii 
—for Respondents. 

Abdur Rahim, J.— This second ap. 
peal is by defendant 3 in the suit. The 
plaintill'-respondent 1 as found by both 
the lower Courts is purchaser of the 
rights of defendant.^ 1 and 2 in the lands 
in question amounting to IS odd 
acres, and he seeks to recover iios'^session 
of the property from defendant 3. Tiie 
lands weregrantel asa ‘Nimebacli' Inain 
by the Rijih of Pittapur more tlun jOO 
years ago, but after the permanent settle¬ 
ment, to the ancestors of defondauts 1 
and 2. and both the District Mnnsif and 
the Subordinate Judge agree that the 
grant must be taken to have been of the 
melvaram alone. 


A kJV 


'*owoijijiQaoion betoro 
us 13 whether defendant 3 is entitled to 

the henelit of S. C. Madras Estates Laud 

Act. and tint depends upon the further 

queation fu) wriotl'.er the possession of 
defendant 3 on the date of the passin- of 
the Act was or was nob in the character 
of a mortgagee and if it was not, (b) whs 
ther defendant 3 liad possession of 
the land as raiyat or merely as a sub 
tenant of the marndars. The land con 
sists of 12 acres wet and 6 acres dry and 
It IS found by both the Courts to be rai. 
yati land, that is, cultivable land in an 
estate other than private land. With 
reference to the first question, defendant 

on 

27th February 1896. when defendants 
1 and 2 borrowed money from him on a 
simple mortgage bond and let him into 
possession under a lease for 8 years 

id^aifailV inamdars borrow¬ 

ed an i^ditional amount and executed a 
consolidated usufructuary morttfafle (Ky 
C); in 19W they obtained from the de¬ 
fendant 3 a further loan and for this 

amount executed another usufructuary 
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movtg;ige {Ex. D) and on the same date 
as l^x. D, defendants 1 and 2 granted 
u lease for 3 years (Ex. MM). If the 
dealings had stopped here, the question 
whether defendant 3’s possession of the 
land was in the character of a raiyat 
or a mortgagee would, in my opinion, be 
one'of considerable difllculty. But on 
bth July 1904, defendants 1 and 2 paid 
off all that was due to defendant 3 and 
got back the mortgage deed. (See Re¬ 
ceipt Ex. F.) 

On the same day however they execu. 
ted Ex. G, by which the lease Ex. MM. 
was kept in force. Therefore since 1901 
the defendant 3’s possession was that of 
a lessee and this is supported by the fact 
that in 1910 defendants 1 and 2 sued and 
recovered decrees for rent from defen¬ 
dant 3. This question was one of mixed 
law and fact and depended entirely on 
the effect of the above transactions. The 
Subordinate Judge, in holding against 
defendant 3 on this point, overlooked the 
fact that the mortgages were paid off in 
1904 and he remained in possession 
wholly as lessee by virtue of Exs. G and 
MM. If defendant 3’s possession were 
as in Bengal Indigo Compaivj v. llogho. 
bitr Vds (1) in part at least, not tljat of 
cultivator’s only. i.'Ut that of creditors 
opoi'ating repayment of the dcl)t due to 
them by means of the pecurity, it would 
raise a question re luiring serious consi- 
deration how far the judgment of the 
Privy Council could be distinguished on 
the basis of the provisions of the Madras 
Estates Land Act. If as I hold defen- 
danb 3 was not in possession as mortga- 
gee on the date Madias Estates Land Act 
came into force, was he in possession as 
a raiyat? 

“Raiyat" means a person who holds for 
the purpose of agriculture raiyati land in 
an estate on condition of paying to the 
landholder the rent which is legally due 
upon it. Now, that the land is raiyati 
land in an estate is conceded and that the 
plaintiff is a “landholder” is also con¬ 
ceded: see Upadrasta Voikatav. Devi 
Silaravindu {2) md Kanti Venkanna v. 
Gheliani Rama Bow Gani (3). There 
can be no doubt that defendant 3 holds 
the land on condition of paving to the 

(1) 118971 24 Cal. 272=23 I. A. 168=7 Sar, 

94 (P. 0.) 

(2) A. I. R. 1916 Mad. 727=24 I. C. 224=38 

Mad. 891. 

(3) [1915] 38 Mad. 1155=26 I.C..510.- 


plaintitf for its use and occupation some 

thing which will be “rent,” 

"if the land is held by the former for the pur¬ 
pose of agriculture, a common requisite in the 
definitions both of raiyat and of rent." 

The Subordinate Judge holds that a 
sub-tenant of an occupany raiyat is not; 
a “raiyat” within the meaning of the lawi 
and in this, he is right. By S. lO the 
rights of an occupancy raiyat are herita¬ 
ble and transferable and S. 19 contem¬ 
plates a raiyat having tenants under him 
without forfeiting his right as a raiyat 
A raiyat holds the land directly under a 
“landholder” or may be, under an ijara- 
dar or farmer of rents; therefore a 
raiyat's tenant cannot have the status of 
a “raiyat." This is also evident from 
the whole scheme of the Act, which I 
shall presently examine in connexion 
with the next and the most important 
question in the case, whether defendants 
1 and 2 combined in them the status both 
of a “landholder” and a “raiyat” and if 
so, what would be the result? 

The grant itself is not forthcoming 
and it is nob proved that by the grant 
both the melvaiam and the kudivaram 
juissed to tho ancestors of defendants 1 
and 2. Nor is there any direct evidence 
to show cither that at the time of the 
grant the ancestors of defendants 1 and 2 
were in possession of the lands as culti¬ 
vating raiyats or acquired the kudivaram 
interest after the grant. It is not shown 
that they ever cultivated the lands them¬ 
selves or through farm-servants. Tb® 
lands were in fact always cultivated by 
tenants and the fact that defendants 1 
and 2 and their ancestors were high caste 
Vaishnavites related to the priests of tbe 
Rajah of Pitfeapur and resided away from 
the village where the lands are situate, 
would tend to support the District 
Munsif's inference that their possession 
and enjoyment were in the character ol 
landholders. The lower appellate Court 
on the other hand relies upon the facts 
that defendants 1 and 2 and their pr^ 
decessors-in title have been leasing tbe 
land for definite periods, changing t 
tenants from time to time and 
the rent at their pleasure and tba 
defendant 3’s ancestors had no 
' with the land, for his conclusion that 
former owned the kudivaram as we 
the melvaram. The above faots 
together, to my mind, lead to ^ 

sion, not that there were no raiya 
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the land who had a permanent right of 
occupancy at the time the inam was 
granted to the ancestors of defendants 1 
and 2, but that either no such right was 
insisted on against them or it must bo 
taken to have been relinquished. It is 
observed by \YalUs, C.J., m Zavxindur of 

Chellapalli v. Rajalapali Soinoyi/u (4): 

“In this coDDCsion it is lo be borne in mind 
that numerous iuslances h.ave come before tbo 
Courts in which sub-'Ct^uent to the decision of 
Chficlialinija PWai v. Viithealiuga hindara 
‘‘itinnady (5), zamindars siicccedcd in iusertim; 
in pattas and muchilikas terms negativing the 
existence of occupancy right and that one mede 
ofedectiag this purpose was to deal with the 
land as kambattam or home-farm land, even 
though it bad never been cullivatcd by the 
zamindar himself and there was no intention of 
so cultivating it.” 

The mere fact that defendant 3, liad 
not acquired occupancy right before tliis 
Act came into force, would not help tiro 
plaintiff. For it would not follow there¬ 
from either that the plaintiff possessed 
the kudivuratn or that defendant 3 could 
not acquire a permanent occupancy right 
by virtue of S. G. 

Now must the occupancy right always 
inhere in some one or other; if it is nob 
in the tenant in actual occupation must 
it be prosumel to belong to the land- 
holder.-’ Tliis was so laid down by 
Miller, J., in Ponnu'iwamij Ptidayachi v. 
Kurupufliiyan (GJ with respect to **old 
waste,” bub Sadasiva Aiyar and Sc-:ha- 
giri Aiyar, .11., dissented from thics pro¬ 
position in 0fiK.h'nsti Icnhiit'i V. Jjii'i 
Sitaramudu (2). It may lie presumed that 
Miller,.!,, v.ould have a fortiori a|ipiied 
the proposition in the case of ordinary 
cultivable raiyati laud and f am not sure 
that Sadasiva Aiyar, .I.’s dissent is not 
limited to the oaso of waste land. Tho 
answer has to ho sought in the true in¬ 
terpretation and effect of S. 8, Madras 
Estates Land Act. That Act, whose ob. 
joct is ^0 declare and amend the law re¬ 
lating to the holding of land in estates in 
this prositlency, divides lands in a zamin- 
dari into two main classesfl) 'private' or 
home-farm land and (2) ryoti land includ¬ 
ing what is called old waste’. A /.amin- 
dar or landholder may enjoy his ‘private, 
land in any way he chooses and the Act 
does nob interfere with his right to make 
any contracts he likes with reference to 
its pos cession and enjoyment. The 'nri- 

(4 IIUIOJ 3a Mad. 841=27 I.CM? 

1ft 11870) 0 M.II.C.U. ICI. 

|6 A. I. R 1016 Mad. 705=24 1.0 217 =38 
Mad. 843. 


vate' lands of a xumindar are nob capable 
of being added to. except hy acquisition 
through especial proceedings instituted 
before the Collector in Iho nature of pro¬ 
ceedings under the Land Actpiisition Act. 
Ho can. on the other han.l. if iio so 
chooses, by contract or grant convert ‘pri¬ 
vate’ land into‘raiyati’. ilis poAci to 
deal with what is called 'old waste’ is 
in certain respects larger than with res¬ 
pect to raiyati Ian). Jiub in ‘raiyati land’ 
proper, whicli forms the bulk of the laml 
in a jiimindari, the rights arc divided 
between two clases of persons, the /amin- 
dar or‘landholder’to ho more accurate, 
who is ordinarily eniitlel only to collect 
a ‘fair or equitable rent,’ and persons who 
are entitled to direct occupation and pos¬ 
session of the land for purposes of culti¬ 
vation, tint is, the raiyats, on the condi- 
tion of their paying such rent to the 
landholder. This is in accordanco with 
the rulings of this Court in Vcncuta 
Mahnltikshni'imrivi v. U'lVh-jityi (7), 
VenkatiDhiTHMmhn Xaidn v. iJ-mihnnadi 
Kotuyyn Q.u\ Chcckuti v. 

llandsooru Dhora (9), which expounded 
the law as it existed before the Act, T!io 
Act has t.ikon every precaution toupliold 
the two distinct interests in raiyati land, 
that is,^ the landholder’s rigid to collect 
renter melyarain' as it is called, and 
the raiyats right to occupation for pur¬ 
poses of cultivation or ‘kudivaram’. 

Iho next question arises, what hap¬ 
pens ii t lie landholder acquires thcoccii 


pancy ijg-it as well' Shephard and 
SubiM'iiani i Ai\ar, -I f., he],I in 
Ziimindnr v. h'mia^ooru (I'l be¬ 

fore tho passing of tho Act that even in 
such a case a raiyat who is admitted to 
possession of tho land niust he presumed 

to hold it on tho same terms as an ordi- 

nary raiyat in a xamindari, vix.. tl.ab he 
or lus hoira would he prima facie entitled 
to occupy the land for purposes of culti¬ 
vation go long as they were wiliin.' to 
pay just or customary ,ent. hluch a rakat 
was not to bo treated as a tenant from 
year to year except that where there was 


an express contract tho rights of tho 
parties would be governed Iw/otich a con- 
tract. The .Act however has'’gone fur¬ 
ther in favour of tho raiyat except in tho 
case of acquisition of kudivaram interest 
by an inamdar falling within the descrip. 

(7) [1893] IG Mad. 271. * 

(8) 11897] 20 JUd. 299. 


(9) 11900] 23 Mad. 818. 


d. N. 

. Vakil Hlih Court, , 
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tion of Cl. (d), sub-S. 2, S. 3, i. e., an 
inamilar whose grant has been conQrmed 
ov recognized by theBritisli Government, 
which is not the cise here. S. 8 (1) 
enacts: 

■'Wheuover before or after the commeacament 
of this Act the entire interests of the landholder 
and the occupancy raiyat in any land in the 
holditiR have become united by transfer, succes¬ 
sion or otherwise in the same person, such per¬ 
son shall have no right to hold the land as a 
raiyat but shall is hold it as a landholder”. 

Then stib-S. (3) says: 

"the merger of the occupancy right under 
sub-Ss. (1) and (-ilshall not have the effect of 
converting the raiyati land into private land.” 

The etiect of such an union therefore 
shortly is that the occupancy right ceases 
to exist; there is only the melvaram_ left 
'in the landholder, but the land still re- 
jtains its character of raiyati land and is 
removed, generally speaking, from the 
operation of contracts. Thus, whom¬ 
soever the landholder thereafter lets the 
land to, he comes in not as a tenant of an 
occupancy raiyat but as a raiyat of raiyati 
land within the meaning of S. 6 (l). The 
lower appellate Court holds that S. 8 (1) 
does not apply, because in its opinion 
defendants 1 and 2 could not he said 
to hold the 'entire interests’ of the land- 
holder as they were tlie grantees of a 
portion only of the melvaram. But 
the mere fact that defendants I ami 2 
as inaradars have to pay something by 
way of quit rent to the zamind.ir cannot 
make their interests in the land as land¬ 
holders anything less than the‘entire in¬ 
terests', since the raiyat has to pa^' rent 
to defendants! and 2 alone as land¬ 
holder^.’ The words entire interests 
were apparently intended to exclude such 
interests as those of a mortgagee. The 
Subordinate Judge has also relied on 
Marapu .Tharalu v. Telukuln Neelo- 
IcanUf Behara (10), which lays down 
that the ruling in CfteeA'afi Zamindar v. 
BanasooraDhora (9) as to the presump¬ 
tion that raiyats of zamindari have a 
permanent occupancy right does not 
apply to the tenants of inamdavs. But 
he overlooks the fact that the above case 
was not governed by the Madras Estates 
Land Ar'"-, My conclusion therefore is 
that eveil” it defendants 1 and 2 had ac¬ 
quired the kudivaram right by succes¬ 
sion, transfer, surrender or otherwise, 
by virtue of S. 8 (l) they retained the 
land only as landholders and defendant 3 
having been in possession of it as a 
(10)11907] 30 Mad. 602. 
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raiyat at the passing of the Act, acquired 
occupancy right therein under S. 6. 

The decree of the Subordinate Judge 
will therefore be reversed and the ap¬ 
peal will be remanded to him for enquiry 
as to the amount of rent due to the plain¬ 
tiff from the date of the suit to the end 
of June 1917 and he will pass a decree 
for such amount. Respondent 1 will pay 
the appellants’ costs of this appeal and 
each party will bear his own costs in the 
lower Courts. 

Napier, J. — The appellant is defen¬ 
dant 3 in this suit which was brought by 
the plaintiff to recover possession of the 
plaint lands and mesne profits from de¬ 
fendant 3. The plaintiff is a purchaser 
from defendants 1 and 2, and defendant 3 
the present appellant, held the land 
under defendants 1 and 2 and now claims 
a permanent right of occupancy under the 
Madras Estates Land Act. The lower 
appellate Court, after the framing of 
fresh issues on remand, stated the points 

for consideration as follows ; 

■•Whether defeodauts 1 and 2 Inid meivnram 
as Will as kudivaram rights in the plaint lands 
and wore to be treated .is landholders or raiyats 
within tho Act ; whether defeudant 3 acipiired 
the rights of perimuont occupancy in the plaint 
lands nnd''r the Act,” 

and decided both contentions against 
the appellant. Its finding on the second 
point was that defendant 3 held the lands 
as usufructuary mortgagee, and as such 
was not a raiyat within tho meaning of 
the Act. It further held that defen¬ 
dants 1 and 2 had both warams in the 
suit lands and were thus raiyats within 
the meaning of the Act. I will deal with 
the latter finding first. The process by 
which the lower appellate Court arrived 
at this finding is as follows : It found 
that the plaint lands were a post settle¬ 
ment Nimebadi grant from the Rajah of 
Pitta pur to the ancestors of defendants 1 
and 2, that by that grant the laWer were 
not created tenants of jerayati lands but 
that the grant was one of a portion of 
the melvaram and that therefore they 
were landholders within the meaning of 
the Estates Land Act as contended by 
defendant 3. It then proceeded to con¬ 
sider the question whether they were 
also kudivaram raiyats, and then found 
that the suit lands had been in the pos¬ 
session of defendants 1 and 2 for the last 
one hundred years or more and had been 
leased out by them periodically to cul- 
tivating tenants, the tenants and tbe 
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amount o( rent varying from time to 
time, and that therefore prior to the Act 
no cultivating tenant had any permanent 
right of occupancy. On this finding, the 
Court assumed that the permanent right 
of occupancy was in defendants 1 and 2, 
and that therefore defendant 3, the 
tenant in possession at the date of the 
passing of the Act, could not acquire 
those rights. The logical result of such 
a proposition as this would he to render 
tlie provisions of the Madras Estates 
Land Act absolutely nugatory ; for if the 
fact that the cultivating tenants had not 
at the date of the Act a permanent right 
of occupancy showed that a permanent 
right of occupancy existed in their les¬ 
sor, then obviously no tenant could 
acquire such a right under the Act. 
During the course of the argument we 
asked the learned vakil for the respon¬ 
dent for authority for that proposition, 
and he was constrained to admit that so 
far as the zamindar himself was con¬ 
cerned, no Court had ever held that the 
absence of occupancy rights in the 
tenants necessarily indicated that the 
occupancy right was in the zamindar 
and thus deprived the tenants of the 
benefit of tho Act. He contended how. 
ever that the position of defendants 1 
and 2 was difterent from that of tho 
zamindar, first, on the ground that they 
were not inamdars as found by ilio lower 
appellate Court, but ordinary jerayati 
tenants. 

With regard to this contention wliicb 
was not very strongly pressed, I 
do not think it necessary to say more 
jthan that tho name and history of this 
tenure clearly proves it to be, as found 
by both the lower Courts, as inam. He 
relied however most strongly on the 
reasoning of the lower appellate Court 
above set out, contending that the fact 
^that the lessors were inamdars and not 
!a zamindar made all the dilTerenco, and 
ithat they were rightly held to have tlie 
'permanent occupancy right. There can 
he DO question tl\at defendants 1 and 2 
jcome within the definition of landholder, 
inasmuch as they ai;o persons owning a 
part of an estate in that they are entitled 
to collect the rent of a portion of an 
estate by virtue of a transfer from the 
owner. This was found by the lower 
appellate Court and ia not disputed by 
the plaintiff. Coming to the kudivaram 
interest, there is no finding by the lower 


appellate Court ns to when tliis was ac- 
qiiirod by clofondanis 1 and 2. Hub tho 
Court scorns to assnnio tlmt tho fact that 
they wore leasing Iho lands to tlioir 
tenants at pleasure inlicafos tlnit they 
owned those rights ft was I'.intonled 
by the appellant that even if this was so, 
S. 8 of the Act would prevent the iiuun- 
dar holding tho dual position, tho section 
being as follows; 

"Whoiiovcr boforo or aftci- llic C(.inm''iiC''iiioiiL 
of this Act. Iho entire interests of iho laiulholili-'i' 
and tlie occni'aiicy raiyat in aii\ huul in tlio 
bolding have become united by tiuiisfer, succes¬ 
sion or otherwise in tho same person, such person 
shall have no right to hold the land as a raiyat 
but shall hold it as a landholder.” 

The Subordinate .ludgo held houever 
that the entire interest had not become 
united, taking the view that tho word 
'laudhoider ” meant the whole interest 
of the zamindar; and that, as the inam 
was only a portion of an estate sulijcct to 
the payment of kattubadi to tho zamin- 
dar, there \Na5 no union of tho entire 
interest of the landholder and of the oc¬ 
cupancy raiyat. The lower appellate 
Court has fallen into an error hero, Wo 
are not concerned witli the interest of 
the zamindar. The word "landholder” 
in the section has reference to the iierson 
claiming the interest, and it has never 
been disputed, and indeed has been speci¬ 
fically found by the Court, that defen¬ 
dants 1 and 2 were landholders within 
tlie meaning of tho Act. In so far as 
this holding is concerned, defendants 1 
and 2, as inamdars, hold the entire in¬ 
terest of a landliolder’s right. The object 
of the section was to prevent the ex- 
tinction of existing riglits of permanent 
occupancy. Such rights were, of course, 
well recognized before the Act, the 
object of the Act being to make them 
universal. Tho word "entire" was in 
sorted in the Act to apply where a mort¬ 
gagee of the raolvaram interest of the 
landholder aciiuired the rights of an 
occupancy tenant in a holding. In such 
a case he would not be prevented from 
holding the land as an occupancy raiyat, 
by the fact that he had an interest in! 
themelvaram. It provides for the con¬ 
verse case of that dealt vvith in sub- 
S. 6, explanation, the object of that 
explanation and S. 8 being to prevent 
the loss of the rights of occupancy by a 
tenant purchasing tho landlord's interest 
and to prevent the loss of rights of oc¬ 
cupancy by a landlord acquiring the 
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'intorcsb of an occupancy tenant: vide 
MutJin Uc’idi v. Muthu Venhatapathi 
lU-lJi (li). 

There still remains however the ques- 
lion ; “Wore defendants 1 and 2 ever 
occupancy tenants with a permanent 
right of occnpancy? ” As far as .1 am 
aware, the only section in the Act which 
specifically deals with the kudivaram 
right is S. 3 (2), Cl. (d), describing one 
class of estate: 

“Any village of which the land revenue alone 
has been granted in inam to a person not owning 
the kudivaram thereof provided that the grant 
ha-been made, coufinned or recognized by the 
Brili^h floverument.’’ 

This has reference to inatns grantsd 
by the State or persons who claim the 
right to make grants prior to the per¬ 
manent settlement, which grants have 
been confirmed by the Inam Commission, 
and was meant to exempt cases where a 
revenue inam had been granted to per¬ 
sons already in occupation and cultiva¬ 
tion of the land. It is not contended 
that this land comes within the excep¬ 
tion indicated by this clause, tliis being 
a part of the class of estates coverel by 
Cl. (a). The District Munsif, in finding 
that the inam was only of revenue, re¬ 
lies strongly on the fact that the ances¬ 
tors of defendants 1 and 2 wore Onatis 
of the family Gurus of the llajah, and 
states it to bo liighly iiiiprobal)le that 
they ever cultivated their holdings them¬ 
selves. He furtlier finds that no such 
cultivation by them has been proved, 
this finding of non-cultivation not being 
disputed here. The lower appellate 
Court considers this as immaterial, be¬ 
cause defendants 1 and 2 had been in 
possession for the last 100 years or more 
and were leasing out lands periodically 
to changing tenants, this latter fact 
negativing tenants’ occupying rights. 
This may be so and it is not argued be¬ 
fore us that the tenants had occupancy 
rights before the Act, all that is con¬ 
tended being that the absence of occu¬ 
pancy rights in the tenants does not in¬ 
dicate occupancy rights in the landlords, 
defendants 1 and 2, so as to debar any 
cultivating tenant from acquiring occu¬ 
pancy rights under the Act. The loar- 
ned Judge relies on a decision in Gulla- 
palli Bhadrayya v. GuUapaUi Venkata. 
ratnam{\2). The point for decision in 
that case was, not whether the inamdar 

(11) L19161 371. C. 1. ■ 

(12) Lion] 111. C. 515. 
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was a raiyat himself, but whether the ten. 
ants had occupancy rights at the date of 
the suit, the suit being prior to the 
Estates Land Act. The Court held that 
the presumption was that the inam 
grant was only of the melavaram right, 
the zamindar himself presumably only 
having that right, and that the fact that 
the inamdar was ejecting the tenants 
did not prove the absence of occupancy 
right in the tenants. The claim there 
went far beyond that claimed here, and 
the case does not support the learned 
Judge’s view. 

To my mind the true test is cultiva¬ 
tion. This was the view taken by Sada- 
siva Aiyar, J., in an elaborate judgment 
in Upadrasta Venkata v. Devi Sita- 
ramiuhi (2), a case decided by him and 
Seshagiri Aiyar, J. lie was dealing with 
waste lands in an inam and said as 
follows: 

“ Tho iaaindar, so far as tho waste lauds are 
concerned, cannot be considerci to have the 
kudivaram right in them, though hs could 
create kudivaram interest in a waste land by 
letting it to a cultivator and could have (be¬ 
fore the Kstates Land Act) converted it into a 
private land by cultivating it through his home- 
farm servants and thus got the kudivaram 
right vc-iled in himself. Till he does either of 
these tilings, the lands would lie waste, owned 

bv the inamdar.but be could not be 

said to have the kudivaram right in it. kudi¬ 
varam implying direct contact by cultivation 
with the soil,” 

and on p. 897 {of 38 Mad.) the learned 
Judge says: 

“ When the inamdar afterwards granted the 
lands for cultivation without giving the cultiva¬ 
tors permanent occupancy riglits and when be 
changed the cultivators from time to time, it 
cannot be said that thereby the inamdar himself 
got auy permanent occupancy or kudivaram 
right in the land, as there is no cvideuce to 
prove that he let them expressly as bis private 
or as home-farm lauds. The occupancy right, 
that is, the right to occupay and cultivate, was 
enjoyed by cultivating tenants from time to 
time though thev did not get a permanent oc¬ 
cupancy right thereby.” 

1 havo pointed out in a case reported 
as Tallapragada SubbaRow v. Gopisetti 
Naraya^iaswami Naidu (13) that to 
allow a person other than the cultiva¬ 
ting tenant to intervene between tho 
landholder and the cultivating tenant on 
a claim of kudivaram right would be to 
frustrate the whole object of the Act, 
and for the purpose of arriving at the 
definition of the word '* Raiyat" by 
construing the rent section, I said that 
if a tenant is taking from the lands. 

(13) L19101 36 I. C. 727. 
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Us kudivaram interest and paying ti\e 
melvaram to the landholder, then, whe¬ 
ther he ouUivates the land himself or 
is compelled by circumstances to have it 
cultivated for him, he is so paying money 
for the purpose of agriculture; and ap¬ 
plying that test, I declined to accept 
the proposition that a person who had 
brought at public auction an Interest in 
certain lanka lands from the zamindar 
for five years and let it to cultivators, 
was a vaiyat within the meaning of the 
Act. It seems clear to me that defen¬ 
dants 1 and 2, the inamdars, are not 
paying rent bo the zamindar and it seems 
to me therefore to follow that they can¬ 
not be raiyats. If they are not raiyabs but 
have this kudivaram interest, the result 
would bo that no persons cultivating that 
land could ever ac:iuire a permanent right 
of occupancy and that the object of tlie 
Act, namely, to grant permanent rights 
of occupancy to persons cultivating ryoti 
land, would, in this case, also be frus¬ 
trated. 

It is argued hy Mr.P.Narayananiurthy 
that this view is incorrect, Miller,.!., 
having-taken a different view in an ear¬ 
lier case. The case is reported as Ponu- 
sawmy Padayachi v. Karupudayan (6). 
The learned Judge said that on the fact 
being founl that the tenant had no ocou. 
pancy right, the presumption arises that 
the occupancy right was either granted 
to, or acquired by, the inamlar. I am 
unable bo see why any such presumption 
should be made. Unless the idea of the 
right to cultivate is to be es.sential to 
kudivaram right, I do nob see what 
meaning is to be given to that phrase and 
what difference there is in essence bet- 
W 0 OU such a right and melvaram right. 
The earlier oases, in which the analogy 
between a zamindar! raiyat and a Govern¬ 
ment raiyab was braced by the late Mu- 
thusawami Iyer, J., and Subramania 
Iyer, J., laid stress on the position of the 
zamindar as the owner of the melvaram 
corresponding to the Government owner- 
ship of the melvaram in raiyatwari land 
and the position of the zamindar! tenant 
as holding the right to cultivate jusit as 
the raiyatwari tenant has his riglit bo liold 
and cultivate. Tooreateapermaneril right 
of occupancy under the name of kudiva- 
ram right in inaradarfi to whom the 
melvaram alone has been granted, simply 
on the ground that they have been shown 
to have been letting the land to cultivat¬ 


ing tenants for many yoirs, is to give to 
thorn a riglib whioli docs not iviturally 
arise out of tho rolativo positions of tho 
parties and is unknown whero tlio /.amin- 
dav alone is concortio.U In liis ca^o tlio 
fact that ho has been proved lo have let 
the tenants into p<isse^5ion from tlie coin- 
meucement, was, prior to tho Act, siilli 
cionb to establish that tho tenants had 
then no permanent right of occupancy, 
but it has never been snggestol that 
those facts vested a permanont right of 
occupancy in him, created him a ryot 
and thus prevented tho ryots from ac¬ 
quiring occupancy right nnlor the Act. 
I do not see why tlio fact that ho ha? 
assigned a part of his melvaram rights 
to inamdars who are nob shown ever to 
have cultivated the lands themselvesj 
should put them in any hetber position 
than ho himself would liavo been. I'rom 
tlie date of the inam, they would as a 
matter of course, exorcise tho riglits that 
had previously been vested in tlie /amiu- 
dar, such rights including the lotting of 
the lands to cultivators, and I can soo 
nothing proved to have beon done l)y 
them beyond what they would thus have 
been entitled to do. 

In this view I am of opinion th.it de¬ 
fendants 1 and 2 had not kudiv.iram 
interest in the land in the sense that they 
had a permanent right of occupancy. I 
am further strongly inclined to hold, 
though I do not think it necessary bo 
decide the point, that where the land is 
almittelly put of an ostato and the 
lessor is found to i >0 a lanlholdor within 
the meaning of sub-S. d, it is jinmiLorial 
what other rights ho may claim in the 
land, if there is a person holding for the 
purpose of agricultural raiyati land in that 
estate on condition of paying to such 
landholder the rent which is legally due 
on it. As pointed earlier in the course: 
of my judgment, S. 3, sub-S. 2 (d), which' 
exc 0 ()ts inams in which tlio melvaram 
and kudivarain are vested in the same 
person, has reference bo grants recognized 
and confirmol by Government and it can 
certainly bo argued that all other cases 
in which there is a person coming within 
tho definition of a landholder and a per¬ 
son coming within the definition of a 
raiyab, ouch raiyab is given occupancy 
rights by tho Act. 

It reinainsnow to consider the decision 
of the lower appellate Court that defen¬ 
dant 3, being only a usufructuary mort. 
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gagee. could not be a raiyafc within the 
meaning of the Act. The learned Judge 
gives no authority for this proposition, 
but it is sought to be supported in this 
Court on two cases from Calcutta and 
one of the High Court of Allahabad. 
The case of Bengal Indigo Covipani/ v. 

!)(».? (l) was a decision of the 
Privy Council confirming the decision 
of the Calcutta High Court on the con¬ 
struction of a zarpeshgi lease and turned 
on the language of the Bengal Kent Law, 
Act 10 of I8c9, and the Bengal Tenancy 
Act 8 of 1885. S. 5 of the latter Act pro¬ 
vides that in determining whether a tenant 
is a tenure holler or a raiyat, the Court 
shall have regard to the purpose for 
which the ligiit of tenancy was originally 
aceiuired, and their Lordships of the 
Privy Council held that the leases in 
(luestion wore not more contracts for the 
cultivation of the land let, but that they 
were also intended to constitute and 
did constitute a real and valid security 
to the tenant for the principal sums 
which he had advanced aud interest 
tliereon. The tenants' possession under 
them was, in part at least, not tliab of 
cultivators only, but that of creditors 
operating repayment of the debt due to 
tliem by means of security. INe are 
asked under an entirely cliiTorent Act 
to apply the decision of tlie Board to 
the facts of this case. The first answer 
is that wo have not got those words in 
the sections of our Act, sub-S. 15, S. 3 
ilefininga raiyat as a person who holds 
for the purpose of agriculture raiyati 
land on condition of paying to the land¬ 
holder the rent which is legally due 
upon it; and it is the policy of this Act 
which we are to enforce and not the 
policy of the Bengal Tenancy Act. I 
am certainly prepared to accept the pro- 
position that a mortgage of the land by 
a landholder to a person who was not in 
any sense of the word a cultivator, the 
income to be derived from the land being 
applied in discharge of the interest on 
tlie mortgage would not create the mort- 
gagee a raiyat. This is in accordance 
with the view which I had taken of the 
case above referred to and my reasoning 
in this judgment, for such a procedure 
could be utilized by a landlord to pre¬ 
vent permanent right of occupancy being 
acquired by the actual cultivating tenant. 

Bub where a person has bona fide taken 
the land for cultivation and is cultiva¬ 


ting it, the fact that he has advanced 
money to his landlord and sets off his 
rent against the interest due from the 
landlord cannot, in the absence of the 
words in the Bengal Act, prevent such 
cultivating tenant becoming an occu¬ 
pancy raiyat under the Act The case 
of Altdf Ali Khan v. Lalta Prasad (U) 
did not turn on any question of the 
right of occupancy and is therefore of no 
assistance to us. The history of this 
tenure is as follows: Defendant 3 was 
admitted by defendants 1 and 2 to the 
land in the year 1896, and on the same 
day he advanced nroney on a mortgage 
bond to defendant 2. The tenancy 
was created by exchange of patta and 
muchilika for eight years, the tenant 
taking 20 acres of land agreeing to pay 
a cist of Es. 210 per year for the pur. 
poses of cultivation. He agrees to pay 
the kattubadi cist and the local cess 
pajahlo by defendants 1 and 2 out of 
the first crop realized by him, to pay 
Rs. 30 in cash to defendants 1 and 2 and 
credit the balance of cist towards the 
complete discharge of the interest due 
on the mortgage deed. Three years later 
the landlord borrowed a further sum of 
Ks. 500, the original sum having been 
Ks. oOO, on a mortgage. This docu¬ 
ment recites that the mortgagee is in 
possession under the cowle of 1896, 
Ex. A, and makes the following pro¬ 
vision for the discharge of the interest. 
The future cist due is to be credited to¬ 
wards the interest due on the whole sum 
of Es. 1,000, the balance being taken to¬ 
wards the principal. The document is 
called a mortgage deed with possession. 

The effect of this mortgage is to cancel 
the provision in Ex. A under which a cer¬ 
tain amount was to be paid in cash and 
to provide for a discharge of both princi¬ 
pal and interest from the rent. The 
next document, dated 21sb August 1900^ 
(Ex. D) recites that Ks. 100 is due on 
the mortgage Ex. C, that the landlord 
has borrowed another Es. 100 and pro¬ 
vides for the repayment of principal and 
interest in nine years. At the same time 
the landlord gave a patta and the tenant- 
executed a muchilika Ex. MM for the- 
lands, reducing the cist of Es. 210 agreed 
by Ex. A to Rs. loO. Then come Exs. F 
and G executed on 6th July 1904, just 
prior to the date when the lease under 
Ex A would expire. Ex. F is a rec e^ 

(14) 11897J 19.A)!.49C. 
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in full discharge of the amounts due on 
the mortgages. Ex. G is a muchilika by 
defendant 3 under which he agreed to 
pay a cist of Bs. 188 for the 20 acres 
with the addition of another 6 acres of 
garden land for a single year and after 
the expiry of that year, he should con¬ 
tinue to hold under the muchilika of 
1900, Ex. MM. It is not disputed that 
the patta and muchilika evidenced by 
Ex. MM were in force at the date of the 
Act, and it is further in evidence that 
defendants 1 and 2 treated defendant 3 
as their tenant, for they brought a suit 
against him to recover the amount of 

Es. 336 due under Ex. MM. This is 
proved by Ex. L. Defendant 3 set up 
that present defendants 1 and 2, the 
plaintiffs in that suit, had agreed to sell 
the land, and Mr. P. Narayanamurti 
contends that Ex. F of 1901, which pur¬ 
ported to acknowledge receipt of the 
whole of the mortgage money due, was 
a nominal document in connexion with 
this sale. The District Munsif held that 
as there had been no registered sale deed, 
the Bale was not complete and that there¬ 
fore the relation of landlord and tenant 
still subsisted as contended by defen¬ 
dants 1 and 2 in that suit. 

This is the history of the transactions 
between the parties and I can 6nd 
nothing in these documents which sup¬ 
ports the finding of the District Judge, 
that defendant 38 tenancy under Ex. A 
merged in his right as a usufructuary 
mortgagee under Ex. C and that from 
the date of Ex. C bis position as a mere 
tenant was at an end. Ex. MM and the 
contention of defendants 1 and 2 in the 
suit, Ex. L, are a complete answer to 
this finding, and a further answer is to 
be found in the fact that in this very 
suit itself plaintiff, the assignee of defen¬ 
dants 1 and 2, sued defendant 3 in eject, 
ment on the muchilika Ex. MM. Ho has 
not sought to recover possession of the 
land from the defendant as a usufructuary 
mortgagee, but alleged that he was en¬ 
titled to possession on termination of the 
period o( the lease in Ex. MM. It is 
not contended before us that defendant 3 
was not cultivating the land. Under 
the pattas and muohilikas the land was 
expressly let to him for cultivation, and 
I do riot think that is it now open to 
the plaintiff to resile from the position 
taken up by defendants 1 and 2 in Ex. h 
and in his plaint in this suit, and seek 


to treat defendant 3 as n usufructuary 
mortgagee, whicli in fact he never was 
simply because the legislature has in- 
tervened and given him rigtits which 
were not contemplated at (he dato of 
the patta and muchilika. 

Mr. P. Navavanumurthi has urged 
that if he is not entitled to recover the 
land, the Courts will give him a decree 
for rent due. The appeal will he al¬ 
lowed with costs and a decree for rent 
to be ascertained by the ‘^uiiordinate 
Court will be passed. The decree will 
be in the terms proposed by my learned 
brother. 

S.N./r.K. Case reiihiiKic^l. 
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Oldfield and S.\das[va Aiy-ui, JJ. 

Kodi Sankara 7?/(ufi:r-Pliiiniiff —Ap- 
pcllaot. 

V. 

Moidin and idhers —Defendants -lies- 
pondents. 

Second Appeal Xo. 361 of 1917, Deci¬ 
ded on 26th Fehruary 10 is, against decree 
of Sub-Judge, South Cimir;'.. in Api'cal 
Suit No. 73 ol 1916. 

(ftjTransferof Properly Act (1882). S. 70 — 
Usufructuary mortgage by plairttiff of warg 
land with adjoining kumki land —Mortgagee 
to possession over 12 years—Patta issued for 
warg land alone and kumki land assigned to 
plaintiff—Plaintiff's suit to eject mortgagee 
from kumki land—Mortgagee’s possession of 
kumki land held did not create title by ad¬ 
verse possession—Mortgage did not operate 
on interest acquired by plaintiff in kumoki 
land —Kumki land held not accession—Mort¬ 
gagee was not protected byTrusts Act (1882), 
S. 90. 

I’laintitl's {)rc(lccesj.or-iu lilb' jncilgigc'd nsii* 
fructuarily in 1890 certain warg laud and kumki 
land adjoioiog itto defendants' [iredecoi^xoi'-in- 
interest. The mortgagee and bis beir.s were in 
(wsBcssion up to 1914. Meanwhile, in the settl¬ 
ement of 190'2 patta wa<i issued for the warg land 
alone and tbo kumki land, which was classed as 
waste poramljokc, was as.signed on darkbast to 
t)i6 plaintifT in 1911. On a suit by the plaintiff 
to eject the defendant from tbo kumki land in 
1914: 

Held : (1) that the paramount right of Oovctii- 
ment over the kumki laud which was assigned to 
the plaiutiQ prevailed ovor the rights of the mort- 
gageo whose enjoyment between 1^90 and 1914 
could not confer on him any adverse lilloas 
against tbo plaintifl: (2) that the mortgage of 
1890 did not operate on the interest nc'iuired by 
the plaintifi by the darkbast grant of 1911, as no 
proof had been let in of any erroneous lepresen- 
talion by the mortgagor at the dato of tho mort¬ 
gage or of the mortgagee having acted on any 
such represcutatioD to hia detriment (8) that the 
suit land could ret be treated as an accession 
to the mortgaged property under S. 70, T. P. Act, 
as it was at Ibe absolute disposal of Governmentt 
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(4) ibat. the defcadants were not protected by 
S. DU, Tvuiii. Act, as the plaintiff did not obtain 
the land on darkliast as representing all per- 
interested in the property. [P 123 C 2] 
fb) Transfer of Properly Act (1882), S.43— 
S. 43 is branch of law of estoppel. 

S. 43, should be treated as a branch of the law 
of estoppel. LP 123 C 1] 

B. SUarama How —for Appellant. 

11. DalakrifihnaRoir —for Respondents. 

Sadasiva Aiyar, J.~The plaintiff is 
the appellant. The plaintiff owns a warg 
land marked 17 27 in the plan Ex. C, as the 
reversionary heir of the husband of one 
Devamma. Devatnma granted a usufruc¬ 
tuary mortgage Ex. .\ in 1890, not only 
of the warg land 17, 27, hut also of plaint 
item (1) which was the slope of a hill ad- 
joining the warg land. Item (l) is mar- 
kod .4, A-1 and B in the plaint. It is 
well known that in South Kanara. warg 
lands have wliab are called kumki rights 
over a cei tain extent of adjoining wa?t 0 
land. Hence Devamma usufructuarily 
mortgaged inlSOO both her warg land 
and the plaint item (i) in dispute and pub 
her mortgagee in possession, and the said 
mortgigeo and his successors-in-titlc in- 
eluding defendant 1 have been in pos. 
session of item (l) along with the warg 
lands all along from 1890. In the settle¬ 
ment of 1902, patta was issue ! for tlie 
warg land alone, item (l) being cla?«el 
as waste poramhoko. 

The plaintiff, wlm owned the equity of 
redemption in the lands usufructuarily 
mortgaged, took advantage of the fact that 
item (1), a portion of the lands, belonged 
to the Government and was at its absolute 
disposal (though under the darkhast 
rules the revenue officers charged with 
the duty of granting lands on darkhast 
were directed to prefer the neighbouring 
wargdars), applied for the darkhast 
grant of item (2) in 1910 and obtained a 
grant of it to himself in March 1911: sea 
Ex. B. The plaintiff thereupon brought 
this suit against the mortgagee, defen¬ 
dant 1 (who died after suit and whose 
legal representatives are defendants 
2 to 5J for possession of the plaint item 
(1) on the strength of bis title under the 
above darkhast grant. The plaintiff cle¬ 
verly omitted in his plaint all mention of 
the fact that his predecessor-in.title (De¬ 
vamma) had usufructuarily mortgaged the 
plaint item (1) also in 1890 to defend¬ 
ant I S predecesBor-in title and that 
defendant 1 and his predecessors-in-title 
had been in possession of plaint item (l) 


along with other lands as usufructuary 
mortgagees from 1890. On the other 
hand he told a falsehood in the plaint 
that the defendants trespassed upon the 
Government land item(l) only in Decem¬ 
ber 1910, that he was in possession of it 
before and that he was granted the land 
by Government, while he was so in posses¬ 
sion of it on behalf of a stanom, 

The plaintiff also sued for recovery of 
plaint item (2) (ridge bunds on which 
trees stand and called kattupannis) alleg¬ 
ing that the defendants unlawfully tres¬ 
passed at the same time (in Decemliet 
1910) on those kattupani lands also. The 
real truth was that these , kattupannis 
were also included in the mortgage of 
1890 (except the portion marked XY 
in the plan) and have all along been 
in the possession the mortgagee and 
his successors-in-title. The District 
^lunsif gave a decree to the plaintiff’ 
for the portion XY of tho kattu¬ 
pannis (to wliich the defend.ats laid no 
claim) and dismissed the plaintiff s suit 
in ether respects, cn the ground that the 
plaintiff in order to evade his liability to 
give compensation for the house ljuilt on 
item (1) by defendant 1 (which plain¬ 
tiff wo-ild have to do if the plaintiff sued 
to redeem item (l)and the warg land anti 
I he kattupannis except X Y on the mort¬ 
gage of 1890) has brought this suit in 
ejectment as regards items (l) and (2) 
alone, excluding the warg land, making 
the false allegation of trespass in Decem¬ 
ber 1890 as regards the items 1 and 2. 
The Subordinate Judge on appeal con- 
Hrmod the lower Court’s decree. 

Nothing was alleged hy Mr. B. Sitarama 
Row for the appellant (plaintiff) which 
could induce us to differ from the con¬ 
current ffndings of fact by the lower 
Courts. He however strongly relied upon 
the question of law. namely, that item (1) 
being merely a kumki land attached to 
the warg land, the Government was en¬ 
titled to ignore tho mortgage made in 
1890 by the wargdar so far as regards the 
kumki land, that it was entitled to grant 
the kumki land to whomsoever it pleased, 

that the plaintiff as such grantee acquired 

a title to it as owner against defend¬ 
ant 1 (tho usufructuary mortgagee under 
the wargdar) and that defendant 1 was 
not entitled to rely upon the right of 
possession granted by the wargdar (under 
the mortgage) of the kumki land as 
against the right of possession granted by 
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the Government (under the darkhasfe 
proceedings) to the plaintiff. Having 
regard to the decision in llaltikudiif 
Narain Rao v. Andnr Smjail Ahhas 
Sahib (l), approved in Sivaminatha 
Miidali V. Saravana Mudali (2) , and 
to the rights of the Government in waste 
land in South Kanara as settled by tho 
Full Bench decision in Secy, of State v. 
Manjeshwar Krishnayya (3). I do not 
,see my way to get round the above con- 
'tention of Mr. Sitarama Row. The 
lower appellate Court relied on the 
ifact that defendant and h-is predecessors 
had been enjoying tbo land item (l) as 
mortgages for more than 12 years, tint 
jis, between 18S0 and 1914, when this 
jsuit was brought. But such enjoyment 
.cannot confer any adverse title on tiie 
imortgagees as against the Government and 
when the Government exercised their 
'paramount right in 1911, the plaintiff 
■got a clean title. The District Munsif 
jrelied on S, 43, T. P. Act, but S. 13 has 
jbeon treated as a branch of the law of 
estoppel: see Pandiri Bangaram v. 
Karumoory Subbarajii (4), Jadu Bans 
Upadhiya, v. Sheojit Singh (o) and 
Rashnoni T)asi v. Siirja Kanla Roy 
\Cliowdhry (O). No proof of any erroneous 
I representation by tho mortgagor at the 
Itiiiie of Kx. A (the mortgage of 1890) or 
\o[ the mortgagee's having acted on anv 
such representaticn to his detriment lias 
been proved and 1 cannot agree with tho 
District Munsif that by reason of 3. 43. 
T. P. Act, the mortgage of 1890 operated 
on the interest which the idaintiff ac¬ 
quired by his darkhast grant of 1911. 

The respondents’ learned vakil Mr. 
Balikrishna Row attempted to support 
the decision of tho lower Courts on a 
ground not put forward in the judg¬ 
ments of the lower Courts, nimely, that 
under S. 70, T. P. Act, any accession to 
tho mortgaged property hecomes part of 
tire security and tliat the plaint item (l) 
should be treated as such an succession 
to the mortgaged warg land. Having 
regard to the illustrations to S. 70, 
iT. P. Act, I am unable to hold that the 
kumkt land at the absolute disposal of 
the Guvernmenb and granted by tbom 
to the owner_oHlie equity of redemp- 
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tion of tho neighlumving warg bind can 
be treated as an acpco'i>ioii to tlie said 
warg land. Mr. Babikrishna Row roliod 
also upon S. UO. Trusts Act, but the 
provisions of tliat section ipiilv to 
tenants for life, co-ownors. mitrtg:igi:i.s 
and similar persons who avail thomsclvc- 
of their position to obtain l)onof:ts fui 
themselves in ‘'derogation of tlio rights o( 
other persons interested” nr as re¬ 
presenting all persons interested.” llcic^ 
it was the mortgagor who o'ltainol the 
grant of tho uoighhouring waste Ian I 
from the Government, and not tho mort-i 
gageo, an I there is nothing to show 
that he obtained it as represoniing 
all persons interested in tlie mortgigel 
property. 

In the result. I have reluctantly come 
to tho conclusion th.vt tho decisions of 
the lower Courts must be mo.lified I'V 
giving judgtiieut for the piaintili lv)i' 
item (l) also, the defonluits being a), 
lowed six montli's time to remove tivo 
im[jrovomeats made by them on that 
land. This is not a case for allowing 
any costs at all to the plaintiti, who 
made dishonest suppressions and false 
allegations in his plaint as regards both 
item (l) and item (2) ap'd as he has failed 
in respect of the greater part of item (2) 
in all the Courts. I would direct the 
plaintiff to bear hisown costs throughout 
and pay out half of defendants' costs 
throughout. 

Oldfield, J.—I agree. 

S.N. 15.K. Appi'l' nllnirijJ. 
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Sadasiva Aiyar and Napier. J.J. 
Thimma Reddi — Appellant. 

V. 

Suhba Reddiar and oi/ier5—Respon¬ 
dents. 

Appeal No. 38 of 1917, Decidol on 3rd 
•April 1918, against appellate order of 
Temporary Sub-Judge. Sivaganga, in 0. 
S. No. 6 of 19D),D;- inth August 1910. 

(a) Decree—Execution—Absence of consi¬ 
deration does not deprive assignee of decree 
of right to execute. 

Tlio absence of coiisiJcraliou for an assigu- 
mont of a decree will not, provided the assign- 
iiient is not a sham tnios-action, deprive tho 
assignee of his right to execute the decree.: 43 I- 
G.mi. Foil. LP 125 0 1] 

lb) Civil P.C. (1908) 0, 21. R. 2-Certificate 
of satisfaction need not be in any particular 
form—Even mention of payment in execu¬ 
tion petition is sufficient—Absence of formal 
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recoi'd by Court of such payment does not 
nullify effect of certificate. 

A lorti’^cate of satisfaclioa tmder 0. 21, E. 2, 

< vil !’. C.. need not be in any particular form, 
provided that the satisfaction is in some manner 
notified to Court, and even the mention of pay* 
iDonl to the Court at anr lime bv the decree- 
holder, e. g. in his execution petition, is a sufTi- 
•ient certificate. 

The record of such satisfaction bv the Court 
is only a formal matter which may be made at 
any time or even be treated as having been made, 
'ihr ubsonco of such a formal record will not 
iiullifv the effect cf the certificate, which alone 
is suiliciont to enable tlie Court to recognize the 
pavmciu. fP 125 C 21 

*t. (c) Civil P, C. (1908), 0. 21. R. 2-Joink 
decree-holders being partners— Certificate 
by some will not bind others—But if certi¬ 
ficate is given for and on behalf of all, others 
cannot apply for execution. 

Ctriificate.i of .s.itisfaction given by some of 
si-vcr.ii joint decree-bclders will not bind others 
tvcu ot all th.cm are partners. 

But where a certificate is given for and on be- 
helf if all the decree-holders, and there is a 
dc facto discharge of the decree, ho other decree* 
holders cannot be allowed to apply for execution 

IP 128 C 2] 

(d) Civil P.C.(1908bO. 21, R. 16-Release 
by some joint decree-holders in fovour of 
others when there was already discharge of 
decree does not vest title. 

A release by some of several joint decree- 
holders of all their rights in favour of the others 
will uct vest any title in the latter in the derroe, 
if there was a discharge at (hs dale cf iclcasc 
and the releasors bad themselves no int-}rc4, 
in the decree to assign awav. I.1’12XC 2] 

(e) Civil P. C. (1908), 0. 21, R, IS-Assign- 
nr>ent of decree by only some decree-holders 
—Assignee must apply for execution under 
R. 15 for benefit of himself and other joint 
decree-holders and not for his individual 
benefit alone. 

Where all the decree-holders do not join in 
the assignment of a decree, but some only of 
them make an assignment, the assignee gets no 
interest even in a fraction of the decree amount; 
and even if be can bo regarded as acquiring the 
status of a joint decree-holder with the others, 
he must apply for escution of the decree undei 
0. 21, B. 15. for the benefit of himself and the 
other joint decree-holder with his assignors, and 
not for this individual benefit alone. 

[P 12G C -2’ 

K. S. Ramabhadra Ayya )—for Ap¬ 
pellant. 

A. Krishiiasivami Aiyar —lor Respon. 
dents. 

Sadasiva Aiyar, J.— Tbe 3rd and 4th 
Plaintitfs’ (decree holders’) assignee is 
the appellant before us. The material 
facts may bo shortly stated thus: Plaio- 
titts 2 and o were partners of the 
joint decree-holders with the appel. 
lant’s assignors, namely, the plaintiffs 
3 and 4. The decree was passed in favour 
of all tbe four plaintiffs in 1908 for a 
certain sum of money. There was an 


adjustment of tbe decree amount between 
the defendants and plaintiffs at Rs. 485 
and that sum was paid up to all 
the four plaintiffs in 1909 by the defen¬ 
dants through one Mutbia Thevan. The 
decree was thus really satisfied bub a 
certificate of satisfaction was nob filed 
by all or any of the four plaintiffs till 
December 1911 and hence the executing 
Court could not recognize the satisfaction, 
till then. 

In 1910 the four plaintiffs dissolved 
the partnership and plaintiffs 2 and 1 
respectively executed release deeds in 
February 1910 and February 1911 in res¬ 
pect of the pertnership assets and liabili¬ 
ties. As all the four partners knew well 
that the decreel debt due by the defen¬ 
dants had been really satisfied in 1909, 
plaintiffs 1 and 2 never could have 
thought when they executed their release 
deeds tint the partnership owned any 
interest in the decree and could nob have 
intended to transfer any rights undor the 
decree to plaintiffs 3 and 4. (The 
release deeds A ^ind B have not been 
translated and printed.) Plaintiffs 3 and 4 
treating tlio decree however as still alive 
and treating themselves as the sole 
owners of tho decree, fraudulently as¬ 
signed Itic decree to the appellant (exe¬ 
cution petitioner) for no consideration 
in May 1911. The appellant first applied 
for execution in July 1911 (just within 
three years of tho decree). Plaintiffs 
1 and *2 gob notice and filed counter peti- 
tions in December 1911, which contained 
certificates of satisfaction of the decree 
by payment of Hs. 485 in 1909. The 
appellant did not prosecute that petition 
and had it dismissed in 1912. Then he 
filed the present execution petition in 
November 1913 for a warrant of arrest 
against defendant 1 for recovery of 
tho decree amount. The lower appoHeto 
Court (confirming the decision of the 
District Munsif) refused to recognize the 
appellant as transferee of decree aod 
dismissed tbe execution application, on 
the above facts and on tho view that the 
certificates of plaintiffs 1 and 2 were 
legally valid certificates of satisfaction 
which discharged the decree. 

The appellant’s learned vakil (Mr. K* 
S. Ramabhadra Aiyar) strenuously argued 
the fooling points (each of which I shall 

deal with below immediately after stating 

it). First contention: The lower appel¬ 
late Court was wrong in going into the 
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qiiesuion ol considera-tion for the assign¬ 
ment of the decree to the appellant. This 
argument seems wellUounded: ^ieCheUnm 
phetti V. Seeni Chetii (l). whicb_ decides 
that, provided the assignment is not a 
sham transaction, the absence of con¬ 
sideration will not deprive the assignee 
'of his right to execute the decree. Second 
contention: The so called certificates of 
plaintiffs 1 and 2 are not in proper form 
and ought not to be treated as certi¬ 
ficates of satisfaction under 0. 21, R. 2. 


adjustmont being '‘corfciiiod lu aforosii 1',' 
that is, by the doorco-hol lor iirulor para. 
1, and does notexprosdy add or rocorde i 
by tho Court as cortiliod" uiilorpaia. 2. 

Kvidently the word ‘'c^rtilid 1" in 
para. 3 was intended to innan eei tilied ’ 
or “recorded by Court as cci‘.ii'tcd ’ 
The new Code suiiplics in sub.H, :i 
the omitted words 'or recoidod.’Mr, 
Ramabhadra Aiyar’s argument that 
because the 1st sub-rule in 0.21. 1!. 2, 
has addnd the words “and the Court shall 


There is no substance in this contention 
as a certificate under 0 21, R. 2. of the 
decree.holder need not be in any parti¬ 
cular form and even the mention of the 
payment to the Court at any time by the 
decree-holder, say in his execution peti¬ 
tion, is a sufficient'certificate; see Aro/«7- 
med Silar Sahib k Co. v. Nahi Khan 
Sahib (2) and Matkar Dravia Sahayo 
Ela Nidhi Co., Ltd., In re (3). Third 
contention: As no record of satisfaction 
was made by the Court on those certi¬ 
ficates. they are legally useless. Mr. 
Ramabhadra Aiyar relied on certain pas¬ 
sages in the judgments in Udoti Earn v. 
Hannu Prasad (4) and Periasami v. 
Krishna Ayyan (5) and other oases for 
his contention that it is the record of 
satisfaction made by the Court on the 
decree-holder’s certificate that discharges 
the decree and not tho certificate itself. 
In the old Civil Proccduro Code, S. 

Para. 1, corresponding to 0. 21. H. 2. 
sub-R. (l), there was no oxpre.ss pro¬ 
vision for any record of tho certificate of 
satisfaction when given by the decree- 
holder, though the mofussil Courts usu- 
ally endorsed “recorded” on such certi¬ 
ficates. Where the deoree-holder did not 
certify but the judgment-dobtor applied 
within 90 days to the Court to send 
notice to the decree-holder to show cause 
why payment or adjustment should not be 
recorded ag certified, it was enacted that 
the Court, on his failure to show cause, 
shall record the same” (that is as corti- 
fied). Para, 3, S. 258, which was intended 
to provide for the execoting Court not 
recognizing payment, out of Court except 
m the two cases referred to in the pre¬ 
vious, two paragraphs, mentions expressly 
one of the oases, namely, '.the payment or 

(1) [19181 481.0. 801. 

(9) [16161 881. 0.157. 

(8 [19171 401. 0. 889. 

U) U9041 36 AU. 834. 

(8) [19031 35 Mad. 481. 


record the same”, that is, the docroo- 
holder’s certificate of adjustment, tho 
words “or recorded” in sub-U. 3 must be 
read as “and recorded” where there is a 
certificate by the decree-holder under 
sub-R. 1, is ingenious but wholly inad¬ 
missible. In the case of sub-R. 2, there 
is no certificate at all but only a record 
by the Court as certified, and the exiire?- 
sion in sub-R. 3 “certified or rccoided”. 
if read “certified and recorded”, will 
make sub-U. 2 wholly ineffectual to pro¬ 
tect the judgment-debtor. The neglect 
by the Court of the duty expressly im¬ 
posed on it (under sub-R. 1, 0. 21, R 2, 
of the new Code) of recording tho decree- 
holder's certificate cannot prejudice the 
judgment-debtor and it cannot bo argued 
successfully that the record also by the 
Court is required under sub-R. 3 before 
the payment or adjustment could be re¬ 
cognized. The record by the Court being 
a formal matter, of course, may be made 
at any time or even be treated as having 
been made. In the cases of Mahomrd 
Siliir S'lhih k f’". v. N'lbt Kh/in Sahih 
(2) and Mnthar Dniria Sabi'/n Ela 
Nidhi Co., In re (3), no such record by 
the Court of tho certificate of payment 
could have been made (as the payment 
was mentioned for the first time in the 
execution petition itself) and yet it was 
not argued in those cases that, in the 
absence of such a formal record, the 
certificate alone would not enable the 
Court to recognize the payment. This 
contention of Mr. Ramabhadra Aiyar 
therefore also fails. 

Fourth contention: The certificates of 
plaintiffs 2 and 1, after they had released 
all their rights in the decree in favour 
respectively of plaintiffs 3 and 4, are 
useless. The releases (as I said before) 
are not translated or printed. Admittedly, 
they do not refer expressly to the decree 
amount due to tlie four partners as joint 
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tiecree.holders. Oldfield, J., and royself 
held in M'lhomcfl Sihr Suhib k Co. v. 
S'tbi Slum SahihiO,), following Bashyam 
Aiviingar J.’s statement of the law in 
v. Krishna A]i>jan (5), that a 
payment out of Court to one only of 
several joint decree-holders cannot bind 
the others even if he and the others were 
partners. I think it follows on the same 
principle that certificates given by two 
joint decree-holders cannot also bind the 
ether decree-holders even if all of them 
were partners. Renee I am inclined to 
hold that the certificates themselves 
given by plaintiffs 1 and 2 cannot be 
treated by the executing Court as having 
discharged the decree passed in favour cf 
all the four plaintiffs, unless plaintiff's 3 
and -i had given authority (expressor 
implied} to plaintiffs 1 and 2 to certify 
satisfaction. Turning to the releases 
given by plaintiffs 2 and 1, however I do 
not agree with the appellant’s contention 
that those releases had the effect of vest- 
ing the entire rights in the decree in 
plaintiffs 3 and 4 alone. In the first 
place the decree had been discharged 
except in the eye of an e.xecuting Court. 
In the second place, plaintiffs 1 and 2 
never intended to and never did transfer 
their interests in ihe decree (to the ex¬ 
tent that tliey rcinaincl alive in the eye 
cf the executing Court) in favour of plain- 
tiffs 3 and 4 Hence, it must be taken 
that, notwithstanding the releases, the 
decree was alive in favour of all the four 
decree-holders so far as the executing 

Court was concerned. 

- The fifth and the last contention is 

that, in any event, plaintiffs 3 and 4 

owned some fractional interest in the 

decree and that at least there was a 

transfer of that interest to the petitioner 

(appellant) and as the holder of such a 

fractional share in the decree, he could 

apply for execution of the whole decree 

on behalf of himself and of plaintiffs 1 

and 2. I am inclined to hold in answer 

to this contention, that the transfer by 

plaintiffs 3 and 4 alone conveyed no title 

or interest in the decree debt in favour 

of the petitioner. In d/a/iomcrf Silar 

Sahib & Co. v. Nahi Khan Sahib (2) 

I observed as follows: 

“I am very doubtful whether two out of three 
partners” (here it is two out, of four partners) 
“can, in their individual capacities, legally claim 
definite shares in a particular decree debt belong¬ 
ing to themselves and the other partners jointly, 
such a decree debt being only an asset out of the 
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numerous partnership assets. I think that 
they cannot make such a claim to own separate 
shares in a p.vrticular asset any more than a 
member of a joint Hindu family can claim 
to receive iu his individual capacity (or give 
a valid discharge for) his share of a partner 
debt due by one of the debtors of the joint Hindu 
family wliich possesses numerous other assets. 
Neither a partner nor a member of a joint Hindu 
family can claim and receive a definite share in 
a particular partnership debt or family debt as 
the ca.'c may be.” 

It follows that as all the joint decree- 
holders did not join in the transfer, the 
petitioner gob no interest even in a 
fraction of the decree amount. Further,; 
under 0. 21, K. 15, even if the petitioner 
by reason of the deed he obtained from 
piaiotiffs 3 and 4 secured the status ofi 
a joint decree-hol.ler with plaintiffs 1 
and 2, he should have applied for the 
execution of the decree for the benefit 
of himself and plalntifls 1 and 2 [see 
0. 21, R 15 (D! whereas the appli- 
cation which he actually made was for| 
his individual benefit alone. For tliel 
above reasons I hold that the dismissal 
of the petitioner’s ap[)lication for execu- 
tion by the lower Courts ought lo he up¬ 
held and this appeal shoul be dismissed 

with costs. 

Napier, J.—The facts out of which 
tiiis •Appeal arises are found by the lower 
appellate Court as (ollows: Plaintiffs 1 to ■ 
4 wore partners and brought a suit against 
the defendants upon a promissory note. 
In the appellate Court the suit was 
settled hy the payment of Rs. 485. This 
money was paid hy one Muthia Thevan 
to the plaintiffs and credited iu th® 
partnership accounts. Subsequent to the 
payment, the plaintiffs dissolved the 
partnership defendants 3 and 4 taking 
over the assets and liabilities of the part¬ 
nership and later on they assigned their 
interest to the petitioner without any 
consideration passing. The petitioner 
HOW seeks to execute the deoree against 
thedefendants who have discharged their 
liability. The Court having found that 
the amount was discharged and paid 
to all the plaintiffs, the claim has no 
merits, but it is argued that there has 
been no valid discharge witliin the mean¬ 
ing of 0. 21. R. 2.CivilP. C.. and bba 
therefore the decree is still capable e 
execution. The proceedings taken un e 
0. 21. R. 2, were as follows: The trans¬ 
feree decree-holder put in Execution 

Petition No. 407 of 1911 on 5fch August 
1911. Plaintiffs 1 and 2 put in separate 
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Counter petitions on 19th December 1911 
and 6th December 1911 respectively, 
stating that a sum ol Rs. 500 or Rs. 485 
had been settled in full discharge of the 
decree debt and credited in the plaintill s 

partnership accounts. 

The District Munsif took proceedings 
to ascertain the truth of this statement, 
and partnership books were produced, but 
before further proceedings could betaken, 
plaintill 1, and, then shortly afterwards, 
plaintiff 2 died. Notice was ordered to 
their representatives, but batta was not 
paid and the petition was dismissed. A 
subsequent petition was filed on 2nd 
October 1912 and withdrawn. Another 
petition, Execution Petition No. 4 of 
1913, was filed on 20th November 1913, 
which is the petition out of which this 
appeal arises. The defendants rely on 
the counterpetitions by the deceased 
plaintiffs 1 and 2 as a bar to execution, 
while the petitioner contends that it is 
not a valid discharge. It is argued that 
there has been no certificate and no re¬ 
cord within the meaning of 0. 21, R. 2. 
Reliance is placed on a passage in tlie 
judgment of Bashyam Alyangar, J., in a 
decision of the Pull Bench reported as 
Periasami v. Krishna Ayyan (5). The 


tion, ho would havo found, on llio ovi- 
donco as Iv.h now heon found in tlu'so 
proceedings. t\vA tlio mmiev Irid been 
paid to tlio pirtiiorsliip, ;ui MiO uould 
havo dismissed tlio jiotil ion on ii-.. ni'o il>. 

I am therefore of opinion tin' ld;o roiin- 
ter-petitions wore goo I cerl ilimt e-; in 
form. This view receives some supinii. 
from tho language used Ijv the loarne.i 
.Tuclges in Ah'lhoor Biuh-iohcn v. (nihnu 
Mohidecn (b). wimvo they say that they 
might have l)ecn inclinel to treat tho 

judgment-debtor’s counter-petition to an 

execution jietition as an apidication to 
compel the judgment creditors to certify 
the adjustment, if that counter-j^etilion 
had not been put in far too late. A still 
stronger case is that in Mcisilavhnit 
Miuhfli'ir v. Scthusu'omi .Uynr (7), 
whore the Bench was consideriug an ac. 
knowledgment for tho purpose of saving 
limitation. Tliero tho form of ccilit’eate 
was a payment set out in Col. 5 oi the 
execution petition shouing ]iaymenl on 
account. Ayling, J.. says with referouce 

to this: , , ,, 

"I see no reason whv tins shonltl uci'.e ac¬ 
cented as a certificat-? of payment under (.'l.fl) 
of the rule, for nolliiug is prescribed in the rule 
as to tho time within which or the inauiier in 
which the decree-holder must certify laymcat.'’ 


question for decision was one of limifca. 
tion, bub in expressing his opinion the 
learned .Tudge says that a discharge not 
so recorded cannot bo recognized by the 
Court executing tho decree, for such 
record is by statute male indispensable 
evidence for provingthealleged discharge. 
At p. 440 however the learned .Tudgo 
uses this language: 

"If payment be made out of Court . . . such 
payment will, of course, be a sufficient disebarpe 
of the decree debt, and it is not the act of the 
Court in recording such payment as certified 
that operates as a discharge." 

I do not think that the learned .Tudge 
meant to lay down that tliere must be a 
formal order of record. 1 think the real 
question is whether there has in fact 
been a discharge, and whether tho fact of 
the discharge has been brought to tho 
notice of the Court for the express pur> 
pose of staying further proceedings. That 
was clearly done in this case, for the two 
counterpetitions were put in reply to an 
application for execution by the transferee 
decree holder, and it seems to me Immate- 
rialthat the Court did not passany order 
on the oounter-petitions. There can be no 
doubt that if the District Munsif had 
been able to proceed with the applica- 


Kumavaswami Sastn, -J.. says loilowing 
the decision in liitjam Aitjur v. Anan’.li(i~ 
ratnam Aiyar (8): 

"I do nob thiok that the paymeuts can be 
ignored as not certified if they were as a matter 
of f.icl made,” 

(meaning of course thereby made and 
lironght to the riotice of the Court). 
These decisions .rcem to mo to lay down 
what I conceive to be the Iruo pimciple, 
namely that tho object of tlie rule is not 
to require any particular form of proceed¬ 
ing, but only to provide that the Court 
should be informed of the payment. The 
next objection taken to the counter- 
petitions is that they were put in by 
plaintiffs 1 and 2 only after they had 
ceased to have any interest in Iho debt. 
It is contended therefore that there has 
been no certificate by the decree holders, 
the argument being that the word 
“decree-holder” must mean all the decree- 
holders where there are more than one, 
and that the rule cannot be read as if it 
said “the decree-holder or any one of the 
several decree-holders.” There is a great 
deal of force in this contention. 1 have 

” G) 'U9ll] ao -'lad. 351 =1*2 I. C. &Ug. 

7) [19171 41 Mad. 251=411. C. 701. 

8) [1916] 311. C. 318. 
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ho\^evf‘r hell thal- tho ohject of the rule 
i? tn inform tho Court, or piUtins it in 

t!\r> wovrl' of Bashynm Aiyansav, J.: 

“It i? no* tl'.p act nfiho Court in recording 
ruyiT-.ont as esttified that operates as a dis- 
cbar;,c.‘’ 

The learnel vakil for the appellant 
relies on the rlecision of a sinslo .Tiidgo 
in Moil ]\om v. llannn Praaail (4). But 
in that case the joint decree-holder who 
had certitied satisfaction did not certify 
it for the henefit cf himself and tho other 
decree-holders, and alleged only that he 
had received the amount of the decree. 


Thedeci^'ion of the learned .Tudgo was 
hasel on the proposition that one of the 
two joint decree.holders cannot assume 
bo himself power to givo a discharge out 
of Court for the full amount of the 
decree. That U a proposition which 
cannot he disputed and is expressly laid 
down in Periasnmi v. Krishna Ayyan 
(0) and followed in a case reported as 
Mahonicd SHar Sahih & Co. v. Nabi 
Khan Sahih {2). But here the amount 
has been paid to all the decree-holders 
though tlie certificate is only by two of 
them The question is not one of sub- 
sUntive i-ights but of proesdure. lu 
a case reported as 'larrwk Ciiunac) 
Bhuitacharjeey. Diveudro Nalh Snnynl 
(9) ons of the several joint decree- 
holders certifiol a i)aynient to lum of a 
12.annas share in a tlemec and tlio other 
decree-holders applied for execution in 
full. Tho Court recognized the fact that 
in two earlier cases oi lianee Nyna 
Kooer v. Doolee Chund (10) and Broje- 
swariChowdhranee v.Tripoora Soonderee 
Debi (ll) the Court had held that where 
one of tho deoree-holders had certified 
nayment of the whole decree, the re- 
rnainins decree-holders ought not to he 
allowed to take out execution again until 
they had satisfied the Court that they 
knew nothing of the payment. The 
Court was however nob prepared to go 
quite so far as that it decided that the 
Court ought nob to recognize payment 
made out of Court if certified by only 
one decree-holder unless made and certi¬ 
fied for the benefit of all. This view 
was base! on the analogy of S. 231 oi the 
old Code, which allowed one of several 
joint decree holders to apply for exe¬ 
cution of the whole decree for the bene¬ 
fit of all. To my min d there is great 

(9) \.\m 

( 10 ) 11874 

( 11 ) 11879 ; 


9 Cal. 831. 

2-2 W, R. 77. 
3C. L. R. 513. 


force in this analogy and to allow one of 
several joint decree-holders who have 
already received payment bo come in and 
apply for execution after the other 
docree-holders have certified discharge of 
the debt would, in ray opinion, open the 
door to fraud and defeat the object of 
the section, which is not aimed at the 
prevention of payment out of Court but 
merely requires notice of it so as to 
prevent execution issuing. I can find no 
case in which such a certificate has been 
held to be bad wliere the amount basin 
fact been received by all the joint decree, 
holders. Therefore, in my opinion, this 
point also fails and the appeal must be 
dismissed with costs. 
s.n /r.k. Appeal dismissed. 
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Sadasiva Aiyar and ODr.ERS, 3J. 

Muthusairmi Amri In re—Prisoner—' 
Appellant. 

Criminal Appeal No. 115 cf 1910, De¬ 
cided on 28th -July 1910, against order of 
Sess., Judge Jvamnal, in Case No. 3 of 
1919. 

Penol Codp (45 of 1860), Ss. 84 and 302- 
Evidence of insanity some lime before occu¬ 
rrence but nolUing to show that accused did 
not know consequence of his act—Convic¬ 
tion for murder is right—But reference .is 
justified under Criminal P. C- (1908), S. 401. 

Tlio accused was charged with having stabbed 
his wife with a knife as a result of wliich she 
died. Jt was proved that semetime before the 
occurrence he was subject to insane fits, but 
there was no proof that when ho committed the 
murder he did not know the nature or the con¬ 
sequences of bis ad. The accused was convicted 
and sentenced to transportation for life. 

Held: that the conviction was right, but that 
the papers cliould be submitted to the Govern¬ 
ment under S. 401, Criminal P, C. for such ac¬ 
tion as it might think fit to take; 12 Mad. 459 
und23C.7/.G04. Foil. [P 129Cl) 

T. liangoronvinujachiiriai —for Ap¬ 
pellant. 

Public Prosccutor—lor the Crown. 


Sadasiva Aiyar, J.-'-Tho appellaot 
has been convicted of murdering his wife 
by stabbing lier in 2 or 3 places on her 
person. The two stabs given on the sidfl 
of the abdomen brought on peritionitis 
and she died of the wounds 5 days affc®^ 
she was sent to the hospital. No motive 
for the offence has been established. Tb® 
woman herself in her complaint, 
and in her statement (Ex. H to the Sub- 
Magistrate) stated that about 
before the date of the occurrence, which 
was on 21st July 1918, her husband was 
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insane, threw the (iomostic pots here and 
there and had his liands and le^s ch lined 
(or some mouths. She also stated that for 
about 4 days before the occurrenco her 
husband was out of his senses, sfieikins 
to himself, weeping and abusing his wife 
and children. But it is not proved that 
his mind was so affected as to prevent 
him from knowing the nature and con¬ 
sequences of his acts and tliough he 
seems to have stabbed his wife in a lit of 
homicidal mania, I am unable to say that 
he is free from criminal responsibility 
for his act, having regard to the law as 
laid down hy tills Court in Queen Em¬ 
press V. Vcnkatisami (U aud by the 
Calcutta High Court in Queen Emi>re.ss 
V. Kader ^^asyer Shah (2). I shall 
however, while following these cases 
\nd confirming the conviction anl the 
sentence of transportation for life, direct 
(as directocl hy the learned fudge's who 
decided th'^se cases) that the proceedings 
be forwarded to His Excellency the 
Coveronr in Co'incil foranv action whioli 
Flis Excellency may think fit to take 
under the powers given to the Fjocal 
Government by S. 401, Criminal P. C. 

Odgers, J.— I agree. It is impossible 
in face of the medical evidence to say 
that the accused frills within the pur¬ 
view of S. H4, I P. C. The evidence is 
that the doctor h id the accuse i under 
his observation for nhout a week in 
August lOlHanl was unahlo to say tint 
the accused showed any signs of insanity 
whatever, lie admitted however th.it ho 
was also unable to say what the state of 
the accused's mind might hive been in 
July 1918 when the crime was com¬ 
mitted. It is also, in my opinion, a fact 
to be borne in mind that, the accused was 
in hi ling for 20 or 2'') days after tlio 
commission of the offence. 

I agree with my learned brother that 
the facta of this cise are governed hy the 
eases in Queen F.mpress v, Venknla^ami 
(1) and Queen Empress v. Kadar Sas.er 
Shah (2) which he has referred to. and 
1 ooDour in the order proposed by him. 

S.N./r.k. Co}iviction confirmed. 

~ TrUPfl^2"MH<l7 4 59^ ~ 

< 3) lieUG) 38 C«l. e04. 
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Sl'KNClCR AN!> KUISUNAN, TF. 
Aniktiden Miniapp-itli Knitiiri and 
others —Dofondints—Appollants, 

V. 

Thnyiian Kallidni olhei's—\'\x\n- 
till’s and Defendants—Kospondonts. 

Second Appeal No. lod7 of 1917, Doui- 
Jed on 9th January 1919, against Mm 
decree of Temporary Suli- InIgo, Telli- 
clierrv, in Appeal Suit No. 021 of 1910. 

Mortg»ge — Redemption — Time-barred 
mortgages need not be redeemed along with 
tboie not b&rred. 

Where a person has executed several mortgages 
in favour of ono pavly. some of which are 
barred, be can sue for redompliou of such of the 
mortgage deed* only as aro not birred, and is 

uiidsr no obligaum to roleom those wliicli arc 
I'mo barred. l3 I. C. and (rJl8) M. U ■ N. 
75, Foff. [P130C21 

C. Miidhnvan .V-iir—for Appellants. 

C’. Kuiihi Iliinin—he Respondents. 
Order.—Tiie appellants hive no case 
against rosimn lent •*) on the hil lings of 
fact. DjfftnUnts 1 and 2 cnntenlo.l that 
the plaintiffs must ro leoin the niurbgages 
evidenced by Hxs. l and 2 simuUaneously 
with the mortgage ui.'der Kx. B. Before 
we decide this point of law, wo think it 
desirable to call for a tin ling on the fol¬ 
lowing issue: 

“Whether tbo mortgages under Exs. 1 .and 2 
were real and valid, and if so, who’tier lliov were 
tiino barred or noi ou the ditc of plain' iffs suit.” 

.As this will depend on whether there 
is any evi leneo tint these rights wore 
really croiiel anl were kept alive by 
acknywledgnient or o'herwiso, either 
p.arty will be allowed t ) a 1 luce fresh 
evidence on lioth jiuints. Thu linling 
should bo submitted within two mouths 
from the date of the receipt of this order 
and ten days will be allowol for filing 
objections after the notice of the receipt 
of tlie same has bean posted up in this 
Court. In compliance with the above 
order the Temporary Subordinate Fudge 
of ToUicharry eubmitto I the following 

Finding .—I have hoeu orilerel to sub¬ 
mit a tin ling on the following issue, 
namely; Whether the mortgages unler 
Exs. 1 and 2 were real and valid and if 
so, whether they were time-liarro 1 or not 
on tlie date of plaintiffs’ suit? (i) In 
Original Suit So. lob of 1889, those two 
debta were held to bo not binding on the 
tarwad. It was so hell, as tbo mort¬ 
gaged property was found to be property 
belonging to the tarwnd and Kanhoonham 
Amma, who bold tbo property as a pro- 
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vision for ber maintenance, had no right 
to create charges on the property (vide 
Ek. 3). Ihit in that case Raman Nambiar, 
one of the executants of these two docu¬ 
ments. when examined in that case, ad¬ 
mitted receipt of consideration vide 
Ex. 4.) So it should he held that the 

bonds are genuine and 
ported by consideration. In 1900 this 
property was found to he the separate 
nronertv of Kunhoonham Amraa and the 
S^ee in Original Suit No 456 of 18 9 
to he one- obtainel by collusion (vide 
Vx Dl In 1910 on a melcharth obtained 

from the tarwad a suit was instituted 
to recover this property. There also it 

was found that Th! 

belong to the tarwad 
property should therefore be held to be 
p^oLty which belonged exclusively to 
Lnhoonham Amma. Kunhoonham Am- 
ma is one of the executants of Exs. land 
2 Under the circumstances I should 
hold that the mortgages under Exs. 1 

and 2 were real and valid. 

The next question is whether these 

debts were time barred or not on the 
datoof this suit. 

leased this property m 10.)2 flh/O to 
'Can on a rent of. Rs- G a vear (v.^ 
para. 6 of the plaint). In 10.o3 (1H,7) 
Kaman was empowered to appropuate 

this rent of Rs. 6 % loTenTbl 

due to him lor tlie sum of Rs. 50 lent by 

Ur Vx R Ex. 1 19 a mortgage 
him un-ler PjX. i>. „ 

dee'l lor Bs. 70 executed on 22ad Kum- 

t Sis 

r annum. The 

A JnT executed on 17th Vrichigara 
IMS Ust December 1887). The interest 
Led in it is 18 per cent, per annum. The 
tin ,0 rued for payment in it expired on 
htb August 1888. On default of pay¬ 
ment on the due date there is provision 
in it that the amount due then with 
further interest at 24 per cent, per 
annum should be a charge on the plaint 
DTonerty. There is Raman s admission 
of these debts on 3rd October 1890 vide 
Ex 4- After the case was sent back for 
endin'^ parties have not produced any 
new document. The only witness exa- 
mined is defendant 1- He states that the 
avreement was to return the sum due 
under Ex. 2 along with the sum due under 
Ex B This agreement does not find a 
place in Ex. 2. On the evidence on 


record I should find that the claims 
under Exa. 1 and 2 were time barred on 
the date of the institution of this suit. 
My finding therefore is that the mort¬ 
gages under Exs. 1 and 2 were real and 
valid and that they were time-barred on. 
the date of the plaintiffs’ suit. 

This second appeal coming on for final 
hearing, after the return of the finding 
of the lower appellate Court on the issue 
referred by this Court for trial, the 
Court delivered the following 

Judgment.—We accept the findings... 
Following Ramakrishna Kukkilaya. v, 
Nekkar Kuppanna (l), we consider that 
plaintiffs were under no obligation to 
redeem the time barred hypothecation 
deeds. The second appeal is dismissed 
with costs. Time for redemption is ex¬ 
tended for three months. 

S .N . / R. K. A ppf (1 IJwnis sed. 

(1) [ms] 43 I. C, 2S6. 
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Sadasiva Aiyab and Nai'Ier, -TJ. 

Venkdlii pp/cr — Defendant-" Appellant- 

V. 

Rimifmcami .l/yurand ajiother Plain¬ 
tiffs—Respondents. 

Second Appeal No. 1100 of 1918, De¬ 
cided on 27th February 1919 , from decree 
of Dist. .Judge, Tanjore, in Appeal Suit 
No. 618 of 1917. 

(a) Hindu Law — Religious endowraenl- 
Trustee — Powers — Trustees cannot grant 
perpetual lease. 

The trustee of a religious trust cannot grant a 
permanent lease of the trust properties : A. I- B- 
1917P.C.33. Foil 

(b) Transfer of Properly Act (4 of 1882J, 
S. 51 — Lessee under invalid lease cannot 

claim compensation for improvements under 
S. 51 or under Mesne Profits and Improve¬ 
ments Act (11 of 1855), S. 2. 

A lessee bolding under an invalid lease cannot- 
claim compensation for improvements 
eviction under S. 51, T. P. Act, or under S. 3|. 
Mesne Profits and Improvements Act. 1.P131 C ij 

(c) Mesne Profits and Improvements Act 

(11 of 1855)—Act applies to cases tried on- 
original side. . 

The Mesne Profits and Improvements ac 
applies only to cases tried on the original swo 
of the mgli Court. IP W' “ 

(d) Mesne Profits and Improvements A 
(11 of 1855). S. 2-Term “other absolute 
estate’’ in S. 2 does not include occupancy 

tenancy. . « o 

The expression “other absolute estate^ m • 
dees not include the estate of a lessee with oc 
pe-cy rights. 

(e) Practice—New plea—New plea ca 
be considered for first time in second 

In an action in ejectment the High 
not consider the plea of want of proper no J 
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q\iU, M the same was not urged in the lower 
Courts and was not decided by them: 12 Mad. 
S53 and 2 Mad. 346. Dist. [P 131 C 21 

The High Court in second appeal is not bound 
to consider a ground ol defence not taken in the 
lower Courts, unless perhaps, it is a question of 
limitation arising out of proved or admitted 
facts. [P 

(f) Civil P. C. (5 of 1908), S. 100 and 0. 41 
R. 2—Decision of point not raised in memo¬ 
randum of appeal is not invalid on ground of 
defect of procedure within S. 100. 

The fact that an appellate Court does not take 
notice of a question not raised in the memoran¬ 
dum of appeal, cannot be said to vitiate its deci¬ 
sion by any error or defect in procedure within 
the meaning of S. 100. 1.P 132 C 1) 

T. V. Venkatarama Aiyar and C. H' 
Subramania Aiyar—iot Appellant. 

S. T. Srinivasagopala Chariar—(or 
Respondents. 

Judgment.—The defendant is the ap¬ 
pellant. He obtained a permanent lease 
of a house site from the trustee of a reli¬ 
gious trust in 1911. The successor io 
the trusteeship brought this suit in 1915 
to eject him. That the permanent lease 
is invalid against the trust cannot be 
denied and though the second ground in 
the appeal memorandum contends that it is 
valid against the trust, the point was not 
seriously argued: see Palaniappa Cketly 
V. Sreemath Deivasikamony Pandara 
Sannadlii (1). The next contention was 
that defendant who has built a bouse 
on the leased site, is entitled to compen¬ 
sation before his evictmont and is not 
merely entitled to be allowed to remove 
khe materials of tho house (which ho lias 
been allowed to do by the decrees of tho 
lower Courts). Mr. T. V. Venkitarama 
Aiyar conceded that he cannot roly on 
S. 61, Act 4 of 1882, (T. P. Act), in 
support of his claim to compensation; see 
on this point our judginent in Penmnl 
Qramani v. Mahamad Kasim Sahib {2). 
He however relied on S. 2, Act 11 of 
1855 (Mesne Profits and Improvements 
Act). That Act applies only to cases 
tried on the original side of the High 
Courts to which English law applies and, 
even in such oases, we are not, as at 
Ipresent advised, prepared to agree with 
iMrtaio obiter dicta quoted by Mr. T. V. 
jVenkatararoa Aiyar that the words "other 
psolnte estate” in S. 2, Act 11 of 1855 
■□elude the estate of a lessee with per- 
Itnanont oooupanoy rights. 

Lastly it was contended that the 

(1) A I. B. IU17 P. 0. 8S=S9 I. C. 7:^2=540 
Mad. 71^=44 I. A. 147 (PC). 

(2) 11916] 23 I. C. 640. 


plaint does not allego that tho tenancy 
from year to yoar cieatel hy i>avment of 
rent [see Ci>rpoi((tion of 

Bomhaij w Sccrelunj of .S/ii/c (if)], had 
been put an end to by a proper nolico to 
quit and that therefore tho suit should 
be dismissed as not disclosing a coiti[tlete 
cause of action in ejectment. It may bo 
conceded that though this jioint was not 
taken in the lower Courts, this Court, 
even in second appeal, can allow the point 
to be taken and argued and can decide 
the case on that point : seo SubUi v. 
^(igappa (a) and Abdulla liuwutan v. 
Siibbarayyar ib). But we do not think 
we are bound to consider it and to decide 
this second appeal on a point not taken 
in the lower Courts. In Subba v. Na> 
gappa (4) the tenant had been in posses- 
sion from 1869 and the case was finally 
decide.l against the tenant on the finding 
sulunitted after remand that reasonable 
notice had been given. lu AIhIiiIIc- 
Rawulan v. Sublurumjiir (5) also tlie 
tenants bal long been in possession, and 
though the suit was remanded for a find- 
ing the ultimato result of the cases is 
not known. We do not think that these 
cases decide that we are bound in second 
appeal to consider a ground of defence 
not taken in the lower Courts, unless! 
perhaps it is a question of limitation 
arising out of prove! or admitted facts. 
0. 41, R. 2, Civil P, C., says: 

'Tlie a[)pellant sliall not, except by leave of 
the Court, urge or bo heard in support of any 
cround of objeclii'ii not set forth in the memo¬ 
randum of appeal. but the appellate Court. . . 
shall uot he con'ijied to the ('rounds set forth, 
etc.” 

No.v DO ground of objection was set 
forth in tlie appeal memorandum pre- 
scnled to tlie lower appellate Court on 
the question of want of notice and it was 
not argued there. The lower aiipollabo 
Court therefore was not bound to take 
the point itself and its decision on the 
grounds argued before it is correct, The 
defendant io this case obtained his lease 
only (our or five years before this suit 
was brouglit and though we are entitled 
to consider the question of want of notice 
and to remand the suit for getting find¬ 
ings on the facts relating to that question 
after, if necessary, allowing plaintiff to 
amend bis plaint, we do not think we are 
bound in second appeal to do more than 


(3) [I906< 29Bo(U.6SO. 

(4) 12 Mad. 36?. 
(6) 11876-80] 2 Mad. S46. 
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deciiie wheLliOv tiie lower appellatoCourt’s 
decision was wrong in having been con¬ 
trary to law. etc,, or failed to determine 
an issue cf law, etc., or vitiated by sub- 
stantial error or defect in procedure 
fS. 100, Civil P. C.). If the lower appel- 
llate Courl was not bound to take notice of 
la question not raised in tlie appeal memo¬ 
randum presented to it. it cannot be said 
.that its decision was vitiated by any 
ierrors in procedure or defect in deter¬ 
mination of points which it was bound 
to have considered. 

Wa d.') not tliink that, on the facts 
found in this case, onr discretion should 
1)0 exercise I in favour of the question of 
want of notice hoing allowed to be raised 
and argued bclore us. In the result the 
secon I appeal is disniissed with costs. 

Three months’ time fro.n this day is al- 
lowel 10 the appellant for the removal of 

the siipersli'usbuve. 

s N./ll.K. Appeal dismissed. 


1919 


A. I. R 1919 Madras 132 
Abdub Rahim and Oldfield, JJ. 

M. S. Tcsiryadiyan—Defendant—Ap¬ 
pellant. 

V. 

P. S. A. Subba Naicker — riaintiff— 

Respondent. 

Civil Appeal No. 08 of lOlr, Decided 
on Isb Novomljor 10IS, against decree of 
Sub-fudge, Tuticorin, in Civil .Suit No. 

?a) Evidence Act (1872). S. 34-Account 
book enUie* must be «bown to be real and 
honest transactions-They must be corro 
borated-No form of e-ndence can be pres 

34. Evidence Act only lays dows that 
aplaintill cannot obtain a dccice by merely 
proving the existence ol certain entries in his 
books of account, even though those books are 
fibown tobekei)t in the regular course of busi¬ 
ness. He will have to sbovv further by some iu- 
depeudeut evidouce that the entries represent 
real aud honest transactions and Ibatthe moneys 
were p«id in accordance with those eolries. No 
particular form or kind of evi.ience in addition 
to the entries is required. Any relevant facts 
which cau be treated as evidence within the 
meaoiug of the Evidence Act would be sufficient 
corroboration of the evidence furnished in books 
of account if true. \? l-^G C 1) 

(bj Evidence Act (1872), S. 160-‘ Sure” 
explained—It mu>t be shown that the witness 
is justified in being sure that the record 
relied on by him is correct. 

Tue expressijn “ sure " in S. IGOin the sen¬ 
tence “ ii he is sure that the facts were correctly 
recorded in the statement ” does not mean that 
the degree of conviction postulated by it can be 
treated as equivalent to any on which the witness 
may cbooao to say that he is sure, whether or 


not it i*) too fintastic or illogical to commend 
itself to reasonable men. The meaningof the 
expre-si.m is that the witness must satisfy the 
Court, with n fer-'nce to ordinary probabilities, of 
his tight to bs sure that the record relied on by 
him is correct. (P 138 0 2) 

T. Rnng'ichnrair—ior Appellant. 

K. Srinivasa Aiyangar—lor Respon¬ 
dent. 

Abdur Rahim, J.— The appeal arises 
in a suit to recover sums cf money 
amounting to Rs. 8.000 from the defen¬ 
dant on the basis of certain dealings. 
The plaintiff is a dealer in cotton and 
had been doing businesses with \Iessra. 
Gaddam & Co. and afterwards with the 
New Beror Company, supplying them 
with cotton. The defendant was at first 
a writer employed in Gaddara & Co.'s 
office and afterwards did business as a 
broker Admittedly tho defendant had 
dealings with the plaintiff : he used to 
pay moneys to the plaintitf by way of de¬ 
posit aud drew moneys from tiiuo to time. 
The dealings out of which this suit has 
arisen covered a period of tivo or^ six 
years, and the claim of the plaintiff is 
tint, on taking accounts, ho was entitled 
to tlio sum wlDch he has claimed. The 
defendant's case, on the other hand is 
that he was entitled to Rs. 7,000 odd 
and not that he owed anything to the 
plaintiff The mole of dealings between 
the parties was of an extremely lax 
character. The defendant paying in sums 
of money from time to time never asked 
for any reciopt or voucher for them. Ac¬ 
cording to the case of the plaintiff the de¬ 
fendant drew sums of money during the 
last five or six years on different dates ; 
on some occasions he sent round chits to 
tho plaintiff on which payments were 
made, Imt on the majority of occasions, 
payments were made on tho defendants 
personal ©(piest, there being no chits 
from the defendant authorising those 
payments. The learned Subordinate 
.ludge has given a decree to the plaintiff 
asaskel for in the plaint. The evidence 
in tho case consists mainly of entries m 
the plaintiff's books of account. Tbed^ 
fendant has not produced any accoun s 
whatever, and the suggestion of the 
plaintiff is that he has accounts but has 
wilfully withheld them. Thedelendan 
denies tliat he has accounts but, he sajSi 
with reference to about 29 or oO out o 
about 200 items, that he did draw t los 
sums and that he recollected having do 
so, although he has no accounts or o 
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records with which he could refresh his 
memory. The accounts filed by the 
plaintiff have been impeached by the de- 
fendant as fabrications. The accounts 
consist of ledgers and day-books. They 
are properly bound books and from out- 
ward appearance the books seem to be re¬ 
gularly kept. The parties fell out some¬ 
time in December 1916. Before that, 
admittedly, they were good friends and 
there cannot be the slightest doubt that 
they trusted each other. The case of the 
defence, if true, would mean that these 
accounts-books, covering a period of six 
years and containing accounts of the deal- 
ings not only of the defendant but of 
various other persons, have all been fabri¬ 
cated. 

It would also mean, on the ad¬ 
mitted fa^tsof the case, that if they were 
fabricated it was done after tlm parties 
fell out, that is, after December 1915. 
Without saying thac it is impossible, I 
should regard it as extremely improbable, 
that books such as we have before us 
have been paged, especially, without any 
sort of internal evidence whatever in the 
books themselves to hear out the defen¬ 
dant's suggestion that they have been 
concocted for the purpose of this case. 
No attempt was, in fact, made in the 
Court of trial, nor was any serious at¬ 
tempt made before me by Mr. T. Ranga- 
chariar who opened the case of the defen¬ 
dant (appellant) to show, from tliocliar- 
acter of the books or the entries, that 
the entries were either inter|)o!atel or 
that pages had been removed and new 
pages containing fresh entries had been 
substituted. There are, on the otlior 
hand, circumstances which would show 
t.hab there is no substantial reason for 
doubting the garnishees and the bona fides 
of these books of account. They had 
been filed previously in connexion with 
other suits in otlier Courts. And the 
nature of the entries relating to the 
dealings between the phintiff and the 
defendant would in itself make it ex¬ 
tremely difficult for the plaintiff to get 
up false entries lo support his case. There 
are only two entries with respect to 
which any attempt has been made by tlie 
defendant to contradict the plaintitT's 
books. I shall deal with them later aijd 
point out that no good argnments can be 
based on these two items. It has to be 
pointed out that the case was not satis¬ 
factorily conducted for either party in 


the lower Court, aud tlie procodiiro ad¬ 
opted fur proving the cntiieswas not 

strictly in accordance •vilh wliat tho law 
% 

required. Tho ])lainliirs evidence i> tliat 
ho made all these ]tayir!Oi>t< wiili winch 
the defendant is charged ; wbelhcr ho 
made payments willi hi? own band ur 
through clerks or writers who nnule pay¬ 
ments on his orders would not make any 
difference. He apparently attended to liis 
business himself. He used to lie present 
at the shop, except when he was away to 
some other place of business and plaintiff 
knew the way in which entries used to be 
made in the books of account by tlie 
different writers and accountants. In his 
examinition-inchief, in aldition to general 
statement that all the payments were 
made as entered and that he made the 
payments himself, bespeaks to a large 
number of specific items of winch he lias 
jiersonal recollection indopen'icnllv of 
the entries in the books; most of l!io<o 
items are of large amounts and he deils 
with them iu detail in his examination- 
in-chiof. 

While he was cross examined with 
reference to these specific items, it 
does not appear that any attem[il was 
made by the pleader for t!ie defendant to 
make out that as regards other itcin.s 
he could have had no personal kDOwledge 
or means of speaking to them in tho 
way he did in his examination-in chief. 
No doubt it would have been more in 
accordance with tho proper practice 
for the pleader for the plaintiff having 
asked him siiecifically al.'out the ilci';.' of 
wliich he liad independent recollection, 
to have (juostioned him aliout tho otlior 
items, wliich he said were actually j-aiil 
to the defendant, but with reference to 
which lie had no independent recollec¬ 
tion allowing him to refre.sh liis memory 
with tho entries in the books according 
to the provisions of Ss. 169 and IbO, 
Evidence .Act. But no ohjection was ap¬ 
parently taken to tlie form of the ques¬ 
tion or the answer with reference to 
these latter items. We may take it, 
therefore that the plaintiff jiurported to 
speak not only to tho specific items men¬ 
tioned by him, but also to tho other pay¬ 
ments entered in the book as having been 
made within his knowledge. We have also 
the evidence of two of the writers of tlie 
books and in their case we find that they 
were asked to speak to the way in which 
the books were kept and not to tho itemi 
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spocifinally. I shoalJ have been disposed 
to take a more serious vie.'v of this mode 
of proving the entries, but for the fact 
that the defendant’s pleader made no 
objection Further, the plaintiff has with 
the plaint filed a list of the items with 
respect to which the defendant is charged 
that list being siinj)ly a copy of the 
entries in the books of account, so that 
the defendant has ample notice of the 
items to wliicli the plaintiff and his wit¬ 
nesses must have been referring as rela¬ 
ting to the defendant's transactions in 
Lxs. A and series, 

Then we have a number of items which 
has been clearly proved by evidence other 
than the entries by means of vouchers or 
cliits, in addition to the oral testimony 
of the i>laintirt‘. On the other hand, it 
IS difficult to accept the defendant's state¬ 
ment that he kept no accounts whatever. 
Ho is a broker and had dealings not only 
with the plaintiff but with other jier- 
SOD3, and it is unlikely that he did not 
keep any accounts or any records of the 
transactions into which he entered as 
broker or of his oilier dealings His case 
strikes me as somewhat extraordinary. 
He professes to remember GD or 30 items 
extending over a number of years and 
ignores all the other transactions alleged 
by the plaintitT. All that he appears to 
liave done was to pick out certain items 
which lie felt could not possibly be re¬ 
sisted and about which no decent show 
of objection could be aavanced by him 
and admitted them, nob because he had 
any recollection whatever of these items. 
His case is that he never drew money, 
except on chits. On this point the evi¬ 
dence is absolutely clear bo my mind that 
he used to ask the plaintiff to make pay. 
meats on his account or get money from 
him himself without any sort of voucher 
whatever. There are several instances 
of that sort proved by evidence indepen¬ 
dently of the entries. The nature of his 
drawings would also suggest that he 
could not have been sending chits for 
every payment. We find for instance, 
entries relating to small amounts like 
Rs. 2, Rs. a and Rs. 5, and there are en¬ 
tries to show that payments were made 
through himself or through other persons 
some of whom were apparently peons 
employed in the office of Gaddam & Co. 

If there were chits in connexion with 
those payments then the entries relating 
to them would not have appeared in the 
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form in which they are made. The en. 
tries mention the names of persons 
through whom payments were made at 
the instance of and on behalf of the de¬ 
fendant. 

If the defence of the defendant was fcrne 
he could easily have called those persons 
and shown that the entries were false, 
lie has made no such attempt except in 
the two cases above mentioned but which 
I shall show do nob bear out the sugges¬ 
tion of the defendant. It was strongly 
pressed upon us by Jit. T. Rangacbariar 
that the plaintiff ought to have asked for 
some voucher whenever lie made pay¬ 
ments, or that he ought to have taken the 
signature of the defendant whenever pay- 
ments were made to him. And it was 
pointed out to us that the plaintiff did 
keep books for taking signatures of per¬ 
sons. As regards these books the evi- 
donee is not at all clear as to the nature 
of the transactions w’ibh respect to which 
the signature of parties used to be taken. 
That the plaintiff’ and the defendant, until 
they fell out, reposed confidence in each 
other is abundantly clear. As already 
mentioned, the defendaut does not declare 
that he obtained any receipts or vouchers 
for the amounts paid in by him from time 
to time. He must have trusted nob only 
the plaintiff but must have relied upon 
the mode in which the plaintiff kept his 
books of account and did business. And 
if the defendaut trusted the plaintiff in 
that way, it does not surprise me in the 
least that the plaintiff should have made 
payments without insisting on vouchers 
on each occasion. I may here mention 
some of the larger items which must be 
taken to be proved by evidence indepen¬ 
dently of the entries, for instance the 
item of Es. 1,391-8-2. The case of the 
plaintiffs is that he borrowed from the 
office of Messrs. Gaddam & Co. Rs. l.oOO, 
and out of that amount gave this sura to 
the defendant. It was suggested by 
Mr. T. Rangachariar that it is a false 
story that he borrowed any money from 
Messrs. Gaddam & Co. If there was any 
foundation for this suggestion nothing 
was easier for the defendant than to pro¬ 
duce the books of bis employees and to 
prove the falsity of the plaintiff’s case. 

As regards the transaction relating to 
mortgage Ex. E with respect bo which a 
sum of Rs. 496 was paid by the plaintiff, 
the case of the defendant is that it was 
paid not to him but to his brother. This 
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payment is supported by the receipt 
Ex. D-l, the payments being made at the 
shop of one Ambalavana Pillai, and 
P. W. 5 proves the handwriting of tliis 
man in Ex. D. If the payment was not 
made at the instance of the defendant, 
and it was a dealing directly between 
the plaintiff and the plaintiff’s brother, 
one would have expected the defendant 
to examine his brother and prove the 
falsity of the plaintiff’s case. No such 
attempt has however been made. 1 
might refer to the transaction evidenced 
by Ex. A as showing that it is unlikely 
that the plaintiff owed large sums of 
money to the defendant in 1915 or there¬ 
abouts as related by him. The defemlant 
obtained from the plaintiff assignment of 
an othi for Rs. 4,000 and he paid down 
Rs. 1,000 and agreed to pay thebalanceof 
Rs 3,000 before the Sub-Registrar. As 
he failed to pay the balance, the transac¬ 
tion fell through and theplaintiff had to 
refund Rs. 1,000 to the defendant. If the 
defendant’s case were true it was not 
likely that he would pay Rs. 1.000 if as a 
matter of fact Rs. 6,000 or Rs. 7,000, were 
owing to the plaintiff. I shall deal now 
•with some of the criticisms made on be¬ 
half of the defendant as to the correc¬ 
tions of certain entries. Under the tran- 
saction which is represented by Ex. C 5 
that is a chit on which, according to the 
case of the plaintiff, certain payments 
were made, Rs. 100 was to be paid to 
some person not mentioned therein. 

The suggestion’ on behalf of the debm 
dant that Ex. C-5, which he alleges has 
been wrongly translated, means that the 
payment was to bo made on behalf of the 
defendant to the plaintiff himself, is not 
berne out. If that were the correct in¬ 
terpretation, then one would have ex¬ 
pected that the man wiio was to pay the 
money to the plaintiff would be men¬ 
tioned. Taking the document as it stands, 
the oriticism on behalf of the defendant 
is that the entry on lOth .June 1913 is 
uot of Rs. 100 but of Rs. 80. There is 
tileo a further entry of Rs. 25; that would 
makeup Rs. 105 and not Rs lOO. Thera 
is to that extent discrepancy between 
Ex. 0-5 and the entry in plaintifl’s book. 
But I am not satisfi^ that the discre¬ 
pancy could not have been explained if 
the plaintiff or any of the accountants 
who bad knowledge of the matter was 
asked about it. But the defendant’s 
strongest oriticism is with reference to 


the entries dated 3rd .\pril and I7th April 
1914. The first one reads; Debit, taken 
and paid by S, A. for P K. S. Rs. '25, 
and the latter is to tlio otloct; Debit for 
P. R.M. S. Rs. 373.12 1.’; 

The defendant has examinel D. ^^s 3 
and 4 who are employed in the 1’. K. S. 
A. A. firm and P. R. M. fi'in respec¬ 
tively, who prove th'.it on the dates men¬ 
tioned there are no entries in tlio plain¬ 
tiff’s book. But these two witnesses 
wore examined after the plaint ill had 
closed the case, and neither tli© plaintill s 
nor any of his witnesses’ attention had 
been specifically drawn to nor were they 
asked any questions as to the uaturo of 
these transactions that might not in itself 
be a suffioient answer, if tbeenlriesthera- 
selves were quite clear and unambiguous 
which we do not think they are. Both 
these entries are worded differently from 
other entries in cases where payments were 
made to a particular person or firm at 
the instance of tlie defon<lant. ^This 
entry of the 3rd April is that Rs. 25 was 
paid by the plaintiff for" P. K. S. and 
similarly the entry of the 17th is that 
Rs. 373-12.4 was debited “for" P. R. M- 
S. As Mr. K. Srinivasa Aiyangav. the 
learned vakil for tlie respondent, sugges- 
ted it might be that money was taken for 
payment to the said two firms by the 
defendant himself or some one on liis 
behalf and not actually paid on tliose 
dates or not paid at all. In the absence 
of any question put to the plaintiff or 
the witne-^ses asking them to explain 
these transactions. ! '1o not think it would 
be fair to accept the evidence of 1 h s. 3 
and 4 showing that the entries in 
question in the plaintill s books are 
false. 1 am satisfied on considering the 
evidence as a whole, in spite of the irrogu- 
lar way in which tim case of the parties 
was corducted in the lower Court and 
the unsatisfactory manner of proving the 
entries in the books of account which 
were not si)ecifically nut to the plaintiff 
or liis witnesses, that the accounts were 
duly kept in the regular course of business 
and that tlie entries represent true and 
honest transactions. Further as regards 
certain items, there is corroborative evi¬ 
dence in the shape of vouchers; and the 
circumstances of the case to which I have 
alluded also show that the items men¬ 
tioned in the entries in question are true 
and genuine and represent a real transac¬ 
tion. 
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But it is argued on behalf of the appel¬ 
lant. tliat the evidence as it stands is not 
sutl'icient in law to found a decree on 
,against the defendant. S. 34, Evidence 
;Act, lays down that the entries in books 
of account, regularly kept in the course 
|of business are relevant, but such a state- 
jment will not alone be sufficient tc cliarge 
any person with lial)ility. Tliat merely 
means tliat the plaintiff cannot obtain a 
decree by morely proving the existence 
of certain entries in his books of account 
even tlicugh those bcoks are sliown to be 
ikopt in the regular course of business, 
'fde will have to sliow fuither by some 
independent evidence that tiie entries 
represent real and Imnest transactions 
and that the moneys were paid in accord- 
ancd with those entries. The legislature 
however dues not require any particular 
form or kind of evidence in addition to 
entries in books of account, and I take it 
that any relevant facts which can be 
treated as evidence within the meaning 
of the Evidence Act would he suflicient 
corroboration cf the evidence furnished 
by entries in books of account if true. I 
have already pointed out that with refer¬ 
ence to certain sjiecific items, there is 
ample corroborative evidence, and I have 
also mentioned the circumstances which 
would go to show that the tiansactions 
represented by these entries are true and 
honest. I am inclined to think that, 
apart from tlie oral statement there is 
sufficient corroboration of the entries in 
this case. Then I do not find that suffi¬ 
cient reason has been shown for not ac¬ 
cepting the statement of the plaintiff in 
bis examinatioD-in-chief, that all the 
items in the accounts were really 
given to the defendant meaning tliat all 
the payments as entered were actually 
made to the defendant. This is not a 
mere isolated statement. In the very 
beginning of the examination in.chief he 
says: 

"The defeDiIaot used to take money without 
giviDg chits. If the dofeudaul bad personally 
asked me to pay the money to anybody, I used 
to pay without taking the signature of the person 
who takes the money. When I paid money to 
defendant directly, I never took bis signature or 
got any v.-.uchor. The defeodant has not made 
any payment over and above what 1 have entered 
in the accounts.” 

His case was according to his evidence 
that it was he who used to make the pay. 
merits. This does not necessarily mean 
that he used with his own hands always 


to hand over money to the defendant or 
his messenger, but only that the pay¬ 
ments were made under his personal 
supervision or direction. That is the case 
he sought to make out. It might be that 
if the defendant had made an attempt he 
might have been able to show by cross- 
examination that this was an improbable 
statement and should not be accepted, 
but I do not find that he really made 
any such attempt. It is possible that 
the plaintiff did not have any direct 
recollection of all the items. He had 
independent recollection of some items, 
and as regards others he might have 
remembered them on looking into the 
accounts. This is suggested by a state- 
raent made by the plaintiff iu his cross- 
examination. He says with reference 
to certain entries: ‘These I romember 
independently even without looking 
into accounts.” As regards the items 
which he did not remember in that way 
I do not find that the cross-examination 
was directed to show that it was im¬ 
probable or unlikely, having regard to 
the lapse of time, or the course of busi¬ 
ness adopted by the plaintiff, or that he 
could not be relied ui:on to remember 
those items even on reference to the 
entries. 

It is quite true as jointed out by 
the learned pleader for the respon¬ 
dent, that so far as it appears on the 
record, the plaintiff did not in so many 
words say that, as regards the items of 
which he had no independent recollec¬ 
tion, he was sure that they were true 
items on examining the entries which 
were made and of which he had know¬ 
ledge at the time or soon afterwards. 
That would have been the correct way 
of examining the plaintiff on this p^int, 
but the pleader who conducted the case 
for the defence neither raised any o()jec- 
tion to bis making a general categorical 
statement that all the items in the ac- 
counts were really given to the defen¬ 
dant as entered in the accounts, nor did 
ho attempt by cross examination to show 
that these general statements could not 
be accepted. Having regard to the way 
in which the plaintiff’ was cross-exam¬ 
ined, I am unable to say that the 
statement as regarlsthe entries in the 
books of account geneially should be 
rejected on grounds of improbability^ 
especially as I have not the slightest 

hesitation in holding that the accounts cf 
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tho plaiotiff ave genuino and bona lido 
and that the admitted facts and circuin* 
stances point to the truth of the plain¬ 
tiff’s case and the falsity of the defen¬ 
dant’s case. 

I do not propose to go into all the cases 
cited at the Bar with reference to S. 34, 
Evidence Act. There is no difficulty in 
ascertaining what the enactment means, 
but the difficulty lies in applying it to 
the facts of a particular uase. Much re¬ 
liance was placed on behalf of the appel¬ 
lant on the ruling of the Privy Council 
reported as Daboo Gunga Persad v. 
Baboo Inderjil Singh (1). But, apart 
from the facts of that case, all that their 
Lordships laid down was that an entry 
in the books of account regularly kept 
in the course of business is merely corro¬ 
borative evidence. To the same edect is 
the ruling reported as Queen v. IJurdeep 
Sahoy (2). I might here point cut that 
the present Evidence Act does not say 
that an entry is merely corroborative 
evidence, it is substantive evidence, 
though by itself not sufficient to charge 
a person with liability. I do not find 
that the cases reported as Sorab Jee 
Vacha Ganda v. Koonwur-Jee Mani'i. 
Jee (3) and Eingn Miya v. Heramia 
Chandra Chakravarti (4) help the appeU 
lant any further. With reference to the 
latter, emphasis is laid on the fact that 
the learned Judges then say that each 
particular entry must be proved. No 
doubt that is the correct proceeding. But 
as 1 have already pointed out, ibis merely 
a matter of modo of proof and, as tlie 
defendant raised no objectiou to the way 
in which the entries were proved in tlie 
lower Court, I do not think anything 
turns upon this point. We hope how. 
ever that in future when entries in books 
of account are sought to be proved, strict 
attention should be paid to the method 
of proving them as pointed out in liivgn 
Miyav. IIeramta Chandra Chakravarti 
(4), and further that the entries them¬ 
selves ought to he marked as exhibits 
and not the books. 

In Jaswanl Singh v. Sheo Narain 
Lai (5) we find that their Lordships dis¬ 
cuss at length not only tlie genuineness 

“ 1) 11876T3 wTr. 390. 

2) 11875 23.W. B. 27 Or. 

8) L1886 1 M. I. A. 17=1 Sutb. 60=1 Sar. 

98 (P.C.). 

( 4 ) U910 8 1.0.81. 

(6)11894 10 All. 157=211. A. 6=0 Sar. 404 
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of tho entries in tho htM'ks of account, 
but also tho chaindir of the otilrios 
theinselvos as to uhctlu'r tliey roprc- 
sented .a real transaction witli tcfurcnco 
to certain items which were proved by 
evidence indopeiiduntly of (ho uuliies, 
and rely upon the general eircmnstaiues 
of the caso sliowing that t!io acconiils 

were bona file and true. They ohici vo ; 

"Tbeto Loid.-'bips ucod not go iliroiiglj oiIkt 
items in tbe books nor deal with tlie rvidi'iico 
showing that the deiendaut had bill tl■:tll^^l;titllll' 
with other people Tbe c.ises they have cxiiin* 
ined are sunicieDt. iu the cniiie ab-iiic? of 
countervailioR evidence, to c.'>libli'h three pro¬ 
positions They provo that the doftnoant & 
sweeping deuials of his connexion \Mtb bill 
transactions are not true, unci tbereby they 
maleriaUj ssake his credit. Hiey prove that he 
drew bundis on (iobiiid Puss and sold tboin 
to tie plaintiff, thereby displaciog the defen* 
dant's Hat deiiiuls o( dealings with the plaiutill, 
and mettioB the imjrobability that ho iboold 
have diawu upon a bouse unknown to him, by 
proof of the fact that he did so. TLe\ lead to 
toe belief tiial the plaintiffs books are authentio 
and hoDts-t, and his gUDia'-ta's evidence true, so 
tliat the course of the dealing alleged b) the 
plainiil! tcrniiuaiing in tho six uiiudis now sued 
on is supported. ' 

Here also enough has been proved to 
show that the defendant's denial that he 
ever drew nioney except on chits is untrue 
and the course of dealings between the 
plaintiff aud the defendant shuvved that 
the transactions took place as evidenced 
by the entries. I may also here refer to 
the decision in Dwarka Dun v. Sant 
Bakli.'ih (0). With reference to the value 
to be altaclied to the plaintiff's general 
statement that the items mentioned in 
the entries were paid to tho defendant, 
tlie learned Judges j'oint out tliat it was 
the duty of the defendant to challenge 
the statement, to cross-examine with re¬ 
ference to it and show that it could 
not be believed. I am therefore satisfied 
that the judgment of the Subordinate 
Judge is right and must bo uphold. I 
would dismiss the appeal with costs. 

Oldfield, J.^I concur generally with 
my learned brother and I therefore do 
not think it necessary to follow him in 
his detailed statement of the evidence. 
But I desire to say a few words regard¬ 
ing the cases in which it was alleged 
that there was no corroboration for the 
various items of tho plaintifi’s claim ex¬ 
cept the accounts and regarding which 
the question arose wliether oilier evidence 
was in fact given. If no other evidence 
besides the accounts were given, however 

To) 118951 18 All, 92. 
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strongly those accounts may be supported 
by Iho probabilities, and however strong 
may be the evidence as to tbe honesty 
of those who kept them, such considera- 
tion could not alone with reference to 
S. 34, Evidence Act, be the basis of a de- 
cree. In Jasivat Singh v. Sheo Narayan 
Lai (o) the Judicial Committee no doubt 
gave a decree after testing the entries in 
the accounts before it with reference to 
the corres|iondenc 0 regarding certain en- 
tries in those accounts and ether indepen¬ 
dent evidence regarding them. But I do 
not think tliat that decision is in any 
way iuccnsislent witli the general pro 
position enunciated regarding S. 34. 

In that case there was in fact somedirect 
evidence as to the making of the 
hundis which were in question and their 
Lordships, no doubt, said that tbe direct 
evidence was quite untrustworthy. They 
must presumably have meant that not¬ 
withstanding its intrinsically untrust¬ 
worthy character they were prepared to 
act on it in view of the other circum- 
stances of the case and the direct evidence 
as to particular items. The question is 
wlietber the evidence of the plaintiff can 
be accepted and taken as a basis for the 
decree supplemented as it is by the evi¬ 
dence of llie accounts. Tlie defendant 
contends that tlio plaintill's evidence, if 
rightly construed, was nobdirect evidence 
at all and whaL he said really amounted 
only to inference from the account en¬ 
tries, and that he should not be under¬ 
stood as saying that he himself bad any 
knowledge of the payments whatever in¬ 
dependently of tbe presumptions which 
he was drawing from the entries in the 
accounts regarding them. The plaintiff s 
evidence in chief consisted first in a 
■statement “when I paid money to defen¬ 
dant directly, I never took his signature 
or gob any voucher." There were then 
various particular references to particu¬ 
lar payments, which he prefaced with 
the words “I paid.” Lastly there was 
the statement: "All tbe itines in the ac¬ 
count were really given to defendant and 
entered in the accounts.” Those are his 
statements in chief. If the defendant's 
■were the proper interpretation of plain, 
tiff's evidence, I should certainly hold 
that it did not afford the corroboration 
•which the law requires. No doubt, S. 160, 
Evidence Act, says: 

“The witness may also testify to facts in any 
such document as is mentioned in S. 159, al¬ 


though he has no specific recollection of the facts 
themselves, if be is sure that the facts were cot* 
redly recorded in the document," 

and it was suggested that in any case the 
plaintiff, on the one hand, must be pre- 
sumed to have correctly recorded the 
facts in his accounts, although on the other 
he did not say so explicitly. As regards the 
section, I may observe first that the use 
of the word "sure” is, I believe, unique 
in the Evidence Act. It does nob seem 
to me that the degree of conviction pos¬ 
tulated by the use of that word can be 
treated as equivalent to any, on which 
the witness may choose to say that he is 
sure, whether or notit is too fantastic 
or illogical to commend itself to reason¬ 
able men. The meaning must be, I think, 
that the witness satisfies the Court with 
reference to ordinary probabilities of his 
right to be sure that the record relied 
on by him is correct. Then again bherei 
is the reference to S. 159, which pro¬ 
vides that the witness may refer to any 
such writing made by any other person 
and read by the witness within the time 
aforesaid”, if, when he read it, he knew 
it to be correct, tlie time aforesaid being 
the time within which the Court would 
consider it likely that the transaction 
was fresh in bis memory. Now if the 
case weie only that tbe [ilaintiff must be 
suiiposed to have been speaking with 
reierence to the accounts, it would be 
material that he said nothing definite as 
to his having looked into the accounts 
within the time above referred to or as 
to his reasons for being sure that they 
were r> correct record. Bub that is not 
what the plaintiff said, and it is a very 
material point that there was no sugges¬ 
tion resembling that now made by the 
deloudaut in cross-examination. The 
defendant in fact made no objection to 
the plaintiff making the statements he 
did both generally and in detail. Ther® 
were no doubt some questions put to the 
plaintiff with reference to his residence 
as to which he admitted that he stayed 
in Tubicorin and also in other villag®® 
16 miles distant and that the suit trans- 
actions took place in Tubicorin. He said 
also that his agents transacted busin®®* 
in his absence. Bub he said nothing 
that point regarding the particular paV* 
ments which are in dispute. He 
only: “I was present when I made those 

payments to the defendant." W® 
been referred to a number of payment 
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•which are the subject-raatter of the 
appeal and there is no reason for alopt- 
ing any such unnatural interpretation of 
the evidence. There was nothing further 
in the plaintiffs oioss-examination or in 
the cross examination of one of his ac¬ 
countants, P. W. 2. P. W. 3, anothor 
accountant, was no doubt asked a ques¬ 
tion, in reply to which he said: 

“I must refer to the account to say wbolbet 
all payments were made by mo or by plaintiff. 

I cannot say anything from memory.” 

But there was no suggesting as regards 
the payments, if nny, which were not 
made by him, the plaintiff having been 
present. In these circumstances it does 
not seem to me that there is any quos- 
tion of reliance by the plaintiff on S. 160. 
The plaintiffs evidence, as I understand 
it, was simply that he made the pay¬ 
ments himself. There is nothing in the 
case regarding the plaintiff's course of 
business which enables me to form any 
opinion as to the probability of all his 
statements. It is not for us to speculate 
as to what stringent cross examination 
might have disclosed. The circumstances 
of the case in fact resemble those re¬ 
ported as Dwarka Das v. Sant Bakhsh 
(6). To adopt the language used there, 
the plaintiff’s evidence should receive 
the favourable construction which would 
entitle us to treat it as substantive evi- 
dence in this case and not to conclude it 
as evidence whicli was inadmissible. 

So treating it, wo have a foundation, on 
which the decree in favour of the plain- 
tiff can he passed, supplemented by the 
entries in the accounts. I agree that ho 
is entitled to a decree as regards the 
items in connexion with which it was 
contended that no direct evidence was 
available. I agree with the decree pro¬ 
posed by ray learned brother. 

S.N./r.k. Appeal dismissed. 
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Phillips, J. 

San^Jttnni^Defendant—Petitioner. 

v. 

Ikkora Kutti — Plaintiff — Opposite 

Parky. 

Civil Revn. Petn. No. 377 of 1918. 
Decided on 7th March 1919, to revise de- 


Slalsbar is not a UU'ty,\A if foino 
obtain as pri/'s amoiiut't whi<*li aro in oxof*s^ of 
tbc amountsl>v tiif'in, it comn< wilh- 
in thodofinitbu of loU'irv and a suit, lo n'coviT 

mouev paid for such lolto.rv u"t pnfoipi'ahli'. 

• ^ 'I* i:V.i C ‘2l 

C. Madhiivau N<ur~for Petitionpr. 
Judgment. — It bus beer, tudd in 
ZiTamaAs/)? .-Ipltiir/ v. Appm'it Pilldi (l) 
that a “kuri" as ordinarily coiidiictod is 
not lottery, inasniucii as oacli siii'sciiber 
merely gets hack lus suliscriplions in tlio 
form of a loan, and tho only thing wbicli 
is dependent on chance is tho order in 
which the loans are received. In tho 
present case however one subscriber at 
each of the lirsc 99 drawings received 
sonuething more than what he subscribed 
the amounts varying from four annas to 
Rs. 24-12-0. No doubt all the other sub- 
scribers eventually got back their money 
without interest but that does not affect 
the case of those subscribers who got 
prizes in excess of their snbscriiitions. 

The fact that the promoter of the kuri 
was liable to the remaining suliscrihors 
for the future subscriptions of the prize 
winners does not alter the nature of the 
business, for tho prize-winners them¬ 
selves were under no such lial/ility. -M- 
though therefore it has been consistently 
held in this Court that a kuri as ordina¬ 
rily conducted does not amount to a 
lottery, tho present form of kuri appears 
to mo to come within the definition of 
lottery (i. o.,) a distribution of prizes by 
lot, or chances, and I may refer to the 
English cases on tho i)oinb [Taylor v. 
Smctlcn (2). llaj v. Ilnnis (3) and Willis 
V. FowKtf {4)1. Tho prizes mav by ac¬ 
tuarial calculation bo found to be appro¬ 
ximately equivalent to the interest that 
might have been earned by the prize¬ 
winner in the ordinary form of kuri, but 
in the present case he is absolved from 
all risks attendant on earning such interest 
but gets his prize in ready cash. I there¬ 
fore hold that the plaint kuri is a lottery 
in which some subscribers obtain prizes 
by lot and consequently plaintiff’s suit 
to recover money paid for such lottery 
is not maintainable. The petition is al¬ 
lowed and plaintiff's suit dismissed with 
costs throughout. 

S.N./r.k. Petition allowed. 


ores of Dist. Munsif, Chowghat, in Sra. 
0. 8. No. 607 of 1917. 

Contract Act f9 of 1872), S. 30 — Wager- 
lag contract— "Kuri”—Suit to recover money 
paid towarda “kuri” it not enforceable. 
Though a ”kari'', at ordinarily conducted in 
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W-.TJ.IS, C. T. AND SlMLNCER, J. 

.V. .V N. }[. Ihj. Co.L/f/.— Appellants. 

V. 

P.iinmali Respondent. 

Oriiiinal Siilc Appeal No 03 of 1916, 

Decided on 92nd l'el)ruary 1918. from 

]iirl;’iiieiit of Kumaiaswaini Sastri, J. 

1)'- stli Soptcinher 1016. 

fa) Conliact Act (1872). Ss. 151 and 132— 

Railway company's responsibility for misde¬ 
livery of goods and animals is similar to that 
of bailee—Railways Act, S 72. 

The measure of respocsibility of a railway 
compaay as a carrier of animals or goods is 
that of a b.vilee under the Contract Act. The 
chapter relating to hailmenls in the Contract 
Act covers the whole liability of tne railway 
company ineludinc. ftinong other tilings, their 
re'ipon'-ioilitv for lui-delivery bv whatevci reason 
caused. ■ ■ ir- U1 C 21 

(bl Railways Act (1890), S. 77—Railway 
causing wilful misdelivery—Suit without prior 
notice is not maintainable — In requiring 
notice no distinction is to be made between 
cases in which goods are inadvertently de¬ 
livered to wrong person and cases in which 
they are delivered to person other than con¬ 
signee who did not produce receipt. 

A suit for damages against a railway cjm* 
pany caused by wilful misdelivery of the goods 
is not maintainable without a prior notice of 
the claim under S. 77. 

Ill the matter of requiring notice no distinc¬ 
tion should be drawn b tweeu cases in which 
goods have been delivered inadvertently to the 
wrong person and cases in which they were de¬ 
livered to a person other than the consignee 
who claimed to be entitled to them but did not 
not produce the railway receipt as he should 
have done, lu supoort of his claim. LI* I'lS C l] 
>}? (c) Railways Acl (1890), S. 72-Coinpany 
is under no duty to get back railway re¬ 
ceipts on delivery of goods—Goods delivered 
to person entitled to them without produc¬ 
tion of receipt—Subsequentendorsement will 
not give endorsee of receipt cause of action 
against company even though person taking 
delivery becomes entitled to them only after 
delivery but before endorsement. 

A railvvav comp.auy is under no obligation to 
deliver goods consigned to the consignceor any 
person entitled to it only on production of the 
railway receipt. Whatever may bo the value of 
railway receipts as documents of title according 
to mercantile usage, a railway company is 
under no duty to the public to got back the rail¬ 
way receipts on delivery of the goods. It only 
reserves liberty torofus®, in its discretion, to de¬ 
liver the goods, unless the railway receipt is pro¬ 
duced, or unless, if the receipt is not produced, 
an indemnity is not given. 

Therefore if goods are delivered to a person 
who is legally entitled to them without produc¬ 
tion of the railway receipt, inv subsequent pledge 
or endorsement of the railway receipt will not 
give the pledgee or endorsee a cause of action 
against the railway company even (hough the 
person taking deliverv-became entitled to them 
only after delivery but before tbe pledge or in- 
dorsemeut: Nash v. De Freville, (1900)2 Q. B. 72 


and Brool<s v. .1/tfclicf/, (1841) 9 .V. & 1V.15, 
Bist. • LP 142 C 2' 

(d) Rights of Common Carrier's Act (1865) 
—Scope. 

Per Wallis, C. -7.—The Rights of Common Car- 
riers Act (.3 of 18G5) and the Indian Railways 
Act arc not in pari materia with tbe English 
Carriers Act of 1830. LP 141 C i) 

(e) Railways Act (1890), S, 77—“Loss" co¬ 
vers cases where goods are not forthcoming 
either from deliberate acts or from acts of 
negligence. 

Per .h'p^’»;Cfr, T.—The word “loss" in S. 77 is 
sufticiemiy wide to cover cases where the goods 
•arc not forthcoming cither from deliberate acts 
or from acts of negligence. [P 145 C 11 

^ (f) Contract Acl(1872), S. 108, Excep. 1 
—Railway receipts cease to he instruments 
of title after delivery to person having right 
to take—Railway receipts left with consignee 
after delivery is not proximate cause of loss 
occasioned to subsequent endorsee. 


Railwav receipts are only symbols of property 
and thev cease to be living instruments of title 
from the moment they are delivered to a person 
having a right to take them. 

The fact that tbe railway receipts are left 
with tbe consignee after delivery is not the pro¬ 
ximate cause of the loss occasioned to a subse¬ 
quent endorsee. LP115C21 

D. Chamier, R. K. Ayyangar, Grant 
and Greatorex — foi* Appellants. 

V. V. Srinivasa Ayyon(jai —for Res¬ 


pondents. 

Wallis, C, J.— This is an appeal from 
the ju(l' 4 in 8 nt of Kumarasw.imi Sastri, J., 
in a suit brought by the plaintiff, who 
w.is tlie endorsee for value of two rail¬ 
way receipts, to make the railway com¬ 
pany liable for misdelivery. The facts 
were that the goods in question were con¬ 
signed by one Gurunatham to his own 
order to the Madras Harbour Station of 
the defendant railway. Gurunatham 
had pledged tho railway receipts to the 
Bank of Madras, and the Bank of Madras 
were the persons entitle! to delivery of 
tho goods. It was intended that one 
Swaminatha Reddi should pay the bank 
and get the railway receipts assigned to 
him and then Lake delivery of tbe goods. 
He managed however to get possession of 
the goods from the railway company, 
without production of the railway re¬ 
ceipts and before he had paid the bank. 
This was apparently because, for many 
years, large consignments of cotton bad 
been consigned by Gurunatham in this 
way and had been duly taken delivery of 
by Swaminatha Reddi. Two or three days 
afterwards, Swaminatha Reddi paid tbo 
Bank of Madras and obtained the rail¬ 
way receipts. When tliat happened, id 
our opinion, the contract of carriage by 
tbe railway company was entirely 


1919 M. &S. M. Ry.Co. v.H 

pletecl. Swnininafcba Beildi, however did 
nob return the railway rooeipbs to tlie 
railway company, bub committed a fraud 
on the plaintiff by obtaining an advance 
against the railway receipts, which were 
taken, as is usual, bo represent that the 
goods specified in the receipts were still 
in course of transit, which was not the 
case, as they had already been delivered 
to him and had come into his possession 
as the rightful owner. 

In these circumstances, two interesting 
questions have been raised and very 
elaborately argued before ns. The first 
question is one of limithtion, whether 
the suit is barrel under S 77, Railways 
Act, because notice of the claim for com¬ 
pensation for the loss of the goods was 
not given in writing by the plaintitT, or 
on his behalf, to the railway within six 
months from the date of the delivery of 
the goods for carriage by the railway. 
The learned Judge held that this section 
was inapplicable to the present case, 
because the servants of the railway deli¬ 
vered the goods to Swarainatha Reddi, 
without the production of the railway 
receipts and with full knowledge that 
they were consigned, not to Swaminatha 
Reddi, but to OuruBabham. Mr. V.V. 
Srinivasa Ayyangar, who argued this 
part of the case for the respondent, 
relied on certain Rnglish decisions on the 
Carriers Act, 1830, which is practically 
re-enactod in India by Act 3 of 1865. 
That Act exempted carriers from liabi¬ 
lity in respect of loss or injury to certain 
valuable articles, if they were consignol 
without being declared and the extra 
charges paid. That Act was construed 
by the Court of Exchequer In Hearn v. 
London and South Western Railwnu Co. 
(1). where-Parke, B., held that the ex¬ 
emption only applied bo what I may 
describe as accidental loss; and similarly 
in the subsequent case of Morritt 
V. North-Eastern Railway Co. (2). 
Blackburn, J,, as he then was, also ob. 
served that a misdelivery, such as that 
with which we are dealing, would not be 
a loss covered by that Act. The Act 
was also construed in Millen v. Drasoh 
and Co (3), in which it was held, among 
other things, that delay would be co¬ 
vered by the word 'loss” as there used. 

These decisions undoubtedly would 

(1) L1B861 10 Ex. 798. 

(2) 118761 I Q. B. 1). 802. 

(8) U8«l 10 Q. B. D. 142. 
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support Mr. Srinivasa Ayyangar, if the 
In-.lian Act was in pari tnaLorii with tho| 
Cirri-rs .^ct of but it is not.; 

I 

That was an Act relieving euiicis toa 
certain extent from their comiium law 
liability as insurers; anil 1 may p unt out 
that in arriving at lint cunstnie'ion 
Biron Parke, took into account the pi e itii- 
blo of the Act ami the ol'ject witli uhieh 
it was passed We mint do tlia same witli 
regard to this .\ct. Ch. 7. Railways Act. 
1890, is headed; “Resjiomihiliiy of 
Railway AIministrations as Cariiors.” 
and prima facie is intended to deal with 
the whole subject. The marginal note, 
which is not part of the Act hub re¬ 
presents, what I gather upon an inde¬ 
pendent perusal of the section to be, its 
msaning, describes S. 72 as: “Measure of| 
the general responsibility of a railway; 
administration asacan ier of animals and 
gools.” That mrasureof general le^'in. 
sihility is said, subject totdu otlier [irn j 
visions of the Act, lo lio tliat of a bailee 
under Ss. 152 and Ifil, Contract Aot.' 
Now S. 151, Contract .Act, deals with 
the duty of a bailee to take as much care 
of the goods bailed to him as he would 
take of his own goods whilo they are in 
his custody, and S. 152 says tiiafc, in the 
absence of a special contract, bo is not 
responsible for the loss, destruction or 
deterioration of the thing bailed, if he 
takes this amount of care. Then k ICO 
provides: 

"It is iliailuty of tliebailee lo return, or deliver 
ac'Ordiiia to the bailor’s dirtctions, the Rooda 
ba'lrd witliolU deiiamd iis soon as the time 
for which tliey were bailed has expired, or 
the purpo.se for whicli they were l),iiled has been 
accomplished.” 

Therefore it deals with the duty of the 
bailee to duly deliver the goods hailed at 
the proper time; and the marginal note 
to the section is: 

'■Roturn of goods bailed, on expiration of time or 
accomplisbmeot of purpose.” 

S 161 provides for the consequence of 
the bailee’s failure to discliarga the duty 
prescribed in that section including the 
duty of making the delivery. It says: 

“If, by the default of tbo bailee, the goods are 
notretucQod. delivered or tendered at the pro¬ 
per time, he is responsible lo the bailor for any 
loss, destruction or deterioration of the goods 
from that time ” 

The marginal note is: "Bailee’s respon¬ 
sibility when goodsarenot duly returned.” 
S? that these sections of the Contract, 
Act which are applied by the Indian 
Railways Act, purport to deal, not merely 
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with the jaiiee’s duty of safe custody, 
but nUo with the iierformance of the 
hailee’e duty to deliver at the proper 
■ timo. Therefore it seems to me that 
this Chapter must he taken, and was in¬ 
tended, to cover the whole liability of the 
railway company, including among ether 
things the responsibility of the railway 
company for misdelivery, by wh ‘ever 
reason cansed. That being so, w-nwo 
come to S. 77 and find that notice is re¬ 
quired in any claim for comp’i'^ation 
I 'for the loss, destruction ordetericration 
'of animals or goods, it seems to me 
that notice is required in all claims which 
arise with reference to the liability de¬ 
stined in the earlier sections and in the 
ispecihod sections of the Contract Act, 
'Ss. I'j2 and Ihl. the latter of which co- 
ivers all eases of nondelivery or misde¬ 
livery. Id S. 9. Act 3 of 1865, which is 
reproduced in S.76, Indian Railways Act. 
it is provided: 

‘■In any suit brought against a common 
carrier for the loss, damage or nondelivery of 
Boods entrusted to him for carriage, it shall 
not be necessary for the plaioliff to prove that 
such loss, damage or nondelivery was owing to 
the negligence or criminal act of the earner, his 

servants or agents.” 

Id S. 76. Railways Act, it was not 
thought necessary to reproduce the word 
“nondelivery,’’ the reason being, in rnv 
opinion, that cases of nondelivery are 
already sufficiently provided by the refer¬ 
ence to Ss. 152 and 161. Contract Act 
in the earlier section. In this matter of 
requiring notice to the railway company 
within a reasonable time in order to en- 
able them to make inquiries and if pos¬ 
sible to recover the goods, there is really 
no reason for making a distinction bet¬ 
ween oases in which goods have been de¬ 
livered inadvertently to the wrong person 
and cases, such as the present, in which 
they were delivered to a person other 
than the consignee who claimed to he 
entitled to them but did not produce the 
railway receipt, as he should have done, 
in support of his claim. We ought not 
to import distinctions of this sort into 
the Railways Act, unless they rest upon 
some basis of sound reason which would 
be likely to have commended itself to 
the legislature. I see none such in this 
case. For these reasons, I think that the 
cases decided under the Carriers Act, on 
which the learned Judge relied, are inap. 
plicable, and that the claim is barred be¬ 
cause notice was not given as required by 


S. 77, Railways Act. That would be 
sufficient to dispose of the present case, 
but as another interesting question was 
raised, and it was decided by the learned 
Judge, I propose to deal with it. It is 
said that the fact that the railway did 
not get back the railway receipts when 
it delivered the goods, ought to make 
them responsible to the plaintiff for the 
value of the goods, the plaintiff having 
on the strength of the production of the 
railway receipts by Swaminatha Reddi 
advanced money to him, considering the 
railway receipts as representing that 
goods to that value were in transit and 
in possession of the railway corapany- 
Much reliance has been placed on the ar¬ 
guments before us, and some reliance waa 
also placed apparently by the learned 
■Judge, on the fact that the delivery to 
Swaminatha Reddi when it was made was 
a wrongful delivery, because at that time 
bo had no right to the goods. Bub long be¬ 
fore Swaminatha Reddi indorsed over the 
railway receipts to the plaintiff, he had 
paid the Bank of Madras and obtained 
the railway receipts, and was there¬ 
fore the only person entitled to tne 
goods, and also the contract of carnage 
was at an end. The goods had found 
their wav into the hands of the lawful 
owner, and therefore no one was preju¬ 
diced by the misdelivery, and no inju¬ 
rious consequences followed. There may 
have been damnum so far as the Bank of 
Madras was concerned but it was damnum 

sine injuria. . 

I think that in the event which hap¬ 
pened, the case roust be decided as if the 
railway had made delivery of these goods 
to Swaminatha Reddi without the pro¬ 
duction of the railway receipts at a time 
when he was entitled to them, although 
he had not brought the railway receipts 
with him. But even so. it has been con¬ 
tended before us that the action of the 
Railway, in not getting back the 
receipts, was such negligence or breac 
of duty as to make them liable to sub¬ 
sequent transferees for value of the railway 
receipts. This jiroposition has been sup¬ 
ported mainly on the authority of ® 
case of Nash v. De Freville (4). * 

was a case of the execution a.nd delivery 
by the defendant of promissory no e^ 
payable on demand. Such an on deman 
note is intended to be a continuing ® 
curitv and cannot he treat ad as ovgj—- 

(4) 11900] 2 Q. B. 72. 
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merely beoE^use ib was indorsei^ over some 
years after the date of execution: Brooh 
V. Mitchell (5). Consequently it remains 
current in the hands of the payee or in¬ 
dorsee until the maker gets it back; and 
if, as in the case cited, he onaits to got it 
back, when he pays it. he cannot set up 
that payment against a subsequent 
transferee. 

Now, it by no means follows that a 
decision as to a promissory note payable 
on demand is necessarily applicable to a 
spent bill of lading or a railway receipt. 
Indeed the analogy is rather with an over¬ 
due note. A bill of lading in origin, as 
it still is in form, is nothing but a receipt 
for the goods from the master of the ship 
to the shipper. But for mercantile con¬ 
venience and by mercantile usage, it has 
become a symbol of the goods as explain- 
ed by Baron Martin in Barber v. Meyer- 
stein (6). As possession could not be 
given of goods at sea, the bill of lading 
came to be treated as a synibol of the 
goods and a transfer of the bill of lading as 
equivalent to a transfer of thegoods them¬ 
selves. The question of the period dur¬ 
ing which bill of lading can pass title 
to the goods, was considered in the lea¬ 
ding case of Barber v. Meyentein (6), to 
which I have just referred, and the gene¬ 
ral effect of that decision is, that the 
property in the goods passes by indorse¬ 
ment of the bill of lading so long as the 
oonbracb of carriage has not been com- 
p'eted by deliverytotheproperconsignce. 
This limitation follows from the very 
erigin of this mercantile custom which, as 
already stated, depends on the fact that 
goods in transit are incapableof delivery. 
But once transit is over and they have 
come to the possession of the consignee, 
there is no reason for the goods any 
longer being held to pass by indorsement 
of the bill of lading, and noautlmrity has 
been cited before us for the proposition 
that they would so pass. The contrary 
in my opinion, clearly assumed in 
Barber v. Meyerstein (6). At the very 
beginning of his judgment. Lord Hather- 
ley Bays: 

"The question has really turned upon one 
point, ||iDd I may almost say upon one point 
alone, namely, whether or not the bills of lading 
had fully performed their office, and were dis- 
obar^ed and epenl at the lime that the plaintiff 
took his security. Whether, in other words, the 
landing of thoM goods .... was or was not a 

(6) 118411 9 M. AW. 16. 

fO) U870] i H, L. 817, 


of tiio bill of laditit;. 

And the case proceeded on the footing 
that if that was so, any buliscquoiit trans¬ 
fer of the bill of lading wiiuld lo en¬ 
tirely ineffective. It was held in that 
case that the stage had not vel. lieen 
reached. Siniilarlv later on Lord llather- 
ley says: 

' The shipowner contracts tiiat ho will dclivcr 
the goods on tho payment of freight. Ifi' di-;- 
charges his contract when he delivers the goods.” 

Then Lord Westbury says; 

"Unquestionably the bill of ladiog. as long ;is 
the engagement to the ship •wncr has not beiMi 
fulfilled, is a living current instrument, and no 
doubt the transfer of it for value passes the ab¬ 
solute property in the goods.' 

There is no authority whatever for 
the proposition that after tho bill of 
lading has ceased to be a living in¬ 
strument by the delivery of the goods, 
any dealing with it can affect the pro¬ 
perty in those goods. Similarly in 
Sanders v. Mnclean (7) Bowen. L. -1., 
observed in a much quoted passage: 

"And for the purpose of parsing such property 
iu the gods and onipleling the title of tho in¬ 
dorsee to full possession thereof, the bill of lading, 
uutil complete delivery of the cargo has been 
made ou shore to some one liglitfnllv cUiming 
under it, remains in force as a syiiib")!, and car¬ 
ries with it not only the full ownci'hip of tho 
goods, but also all rights created by the contract 
of carriage between the shipper and the ship¬ 
owner. It is a key which in the hands of a 
rightful owner is intended to unlock the door of 
the warehouse, floating or 6xcd, in which the 
goods may chance to be." 

Now, if that be so with regard to a bill 
of lading, it is eiually so with regard to 
a railway receipt. Tlie contract of the 
railway is to carry goods and to deliver 
them to the consignee. Ordinarily, it 
would be bound to deliver at its peril to 
the person entitled at the end of the 
transit. But S. 57, Railways Act pro¬ 
tects the railway, and empowers it to 
refuse delivery except upon the produo 
tion of the railway receipt. The terms 
of the railway receipt show that the rail¬ 
way does not bold itself out as delivering 
goods only on production of the railway 
receipt. It only reserves liberty to re¬ 
fuse, in its discretion, to deliver thej 
goods, unless the railway receipt is pro-; 
duoed, or unless, if the receipt is not pro-, 
dueed, an indemnity is given. There is 
no reason for saying that the railway 
holds itself out to the mercantile com¬ 
munity as never parting with goods ex- 
oept upon the produclion of the railway 
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receijit. The railway is oot. in iny opi¬ 
nion. umler any duty to tho public or to 
uiv liu iy else to insist upon the return of 
tiio railway receipt. It is said th.it mer- 
cintile men in Inclii. treat railway re¬ 
ceipts as documents of title and that the 
usage has now, at any rate, since the de¬ 
cision of the Privy Council in Ravidas 
Vitlu'lda^ Diirlnir v. Amerckaml Si Co. 
(8) receiveil legal recognition. But that 
cannot alter the position of the railway 
comtianv in this respect. It seems to 
me that tlie first step in the respondent s 
position is not establishe.! namely, that 
tliere was some duty on the part of the 
railwav nut to part wi:h the goods ex¬ 
cept against the r.iihvay receipt. 

A[);vrt (rjiii that, there is the serious 

question as to whether what happened 

coull be held to follow from their failure 

to do so. What happened was, that a 

fraud and a crime were committed by 

Swaminatha Keddi in obtaining motiey 

from the plaiutitf, on a railway receipt 

for goods that had already been delivered 

to him at the end of the transit. Reliance 

has been placed on the maxim laid down 

in LicbuTTOW v. Mcisa^i (9) that 
“wbcr-everoneof two innocent persons raus- 
eufler bv the acts of .a tbirrl, he who ha.s enabled 

such third person to occasion tbe loss n>u>t sus¬ 
tain it." , , ^ 

In that case, it was held tint, by ptrt- 

ieg with the bill of Puling to the con¬ 
signee, the consignor had estopped him¬ 
self from asserting his right to stop in 
transit against a transferee of the bill of 

lading from the consignee. It is how- 
ever well established that there are sen- 
OU8 limitations to tho general application 
of this doctrine. In Bank of Ireland v. 

Trunees of Evan^' Charities [10) it was 

held that the carelessness of the Com- 
pany in leaving its seal in the hands of 
its secretary, even if it amounted to ne¬ 
gligence, did not estop it from disputing 
forged transfers of its securities made 
by the secretary under its seal. In the 
similar decision in Merchants of the 
Stapled. Bank of England (il) Bowen, 
L. J., pointed out that there was a dis¬ 
tinction between doing that which en- 
abled a fraud to be effected, and being 
the cause of that fraud, and held that the 
frauduIen b transfer in t hat case was not 

(b)XT.~tc iyi6 P. 0.7=40 bom. 63U=a5 l.d. 

054=43 I A. 1C4 (P. C.). 

(9) L17871 1 Smith's L C. (Edn. 12) 72G=2 

T. R. 63. 

(lOj 118551 5 H. L. C. 389. 

(11) U888J 21 Q. B. D. 160. 


the natural consequence of the alleged 
negligence of the defendant Company, 
so as to give rise to an estoppel against 
them. The limitations on this doctrine 
were further considered in Tarquhar. 
son Brothers & Co. v. King Sc Co. (12) 
and in the very recent case of Mac¬ 
millan V. London Joint-Stock Bank (13), 
where Swinfen Eady, E. J , referred to 
the judgment of Blackburn,.!., in Swan 
V. North British Australasian Co. (U) 
that negligence, in order to estop, must 
be in the transaction itself and must also 
he the proximate cause of the loss, and 
Scrutton, L.-T., obssrved at p. 459 (of 
1917 2 7C.B.) 

•'I think the effect of the authorities is that if 
.-1 owing a du4y to B, by the neglect of that duty 
induces B to believe that a certaiu state of facts, 
exists, ho is estopped as against li from denying 
that *’ach a state of f icts exists, But ihe neglect 
must be in the traosactijn itself, not iu previous 

.And the neglect must bo the 

pnximatc cause of loading 7? to bis belief. Ne¬ 
glect of precautions by A which enable 0 to 
commit a crim-- causing loss to B can never m 
mv view give rise to a cl.vim by B against A. for 
the loss is n->t the proximate or oven muural 
consequence of the neglect.” • i • 

As regarls tha present c-xso, I think it 
has nob°boen sliown that tho railway was 
under any duly to tho public to get back 
the railway receipts on delivery of the 
goo is and even if there was such a duty, 
I think on the authorities cited, that 
would not render the railway liable for 
the fraud subsequently perpetrated by 
the holder of the receipts. In thejudg- 
menb under appeal, the learned Judge 

observed; , , . 

"H-id Swarainathan ReddiandCo. on the dates 

when they obtained delivery of the goods, been 
the Dcrsoos who were rCiUy entitled to^ delivery 
it follows from the authorities above cited that 
the railw.ay receipts would have exhausted their 
force and any iicg diation subsequent to it by 
Swaminithan lleddi and Co. would not be ope¬ 
rative or pass any title.” 

That, it I may say so. appears to me to 
accurately state the effect of the autho¬ 
rities. Bub the learned -ludge went oa to 
make a distinction which I am unable to 
follow and held the railway liable because 
at tho time of delivery to Swamioatba 
Reddi, he was not the person entitled 
to the goods. I have already given wy 
reasons for hoi ling that this circum^anc® 
makes no difference, having regard to 

fact that Swaminabha Reddi hoid beconi 

entitled to the goods before t he dat^ 

12) IU021 A. C. 325. 

13) U9171 2 KB. 439. 

14} L1863] 2 H & C. 175. 
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Ws transfer of the spent railway receitibs 
to the plaintiff. For these reasons on 
both grounds, I think the appeal must 1)0 
allowed and the suit dismissed with costs 
throughout. I ceitity for two counsel. 

Spencer, J'.— I entirely agree. I do 
nob think I can usefully add much to 
■what has fallen from my Lord Chief Jus¬ 
tice on the second point which he has 
discussed in the judgment just delivered. 
On the question of limitation I cannot 
follow the learned Judge who tried this 
case in the opinion that he expressed, 
that S. 77, Railways Act does not include 
oases where the railway company have 
with their eyes open delivered the goods 
to the wrong person. In Ss. 72 and 77 of 
the Act, "loss” is coupled with “destruc¬ 
tion" or “deterioration" of goods. Now 
it could not be asserted for a moment 
that in cases where a railway company 
found it necessary bo destroy goods, say 
for some necessary purpose, such as to 
clear their line to avoid danger of lifo to 
a passenger train, such destruction would 
not come within the meaning of destruc¬ 
tion of goods in these sections. If des¬ 
truction is to include deliberate acts of 
the company or its servants, I cannot 
see why the word “loss" should only 
apply to cases where the goods have been 
mislaid. If the company is liable for 
negligence, it must a fortiori be liable for 
wilful acts. I think the intention of the 
legislature in inserting S. 77 into the Act 
must have been that by requiring notice 
to be given before claims are put in, the 
company might have time bo investigate 
such oases and meet the claims of persons 
who have suffered loss, if possible, out 
of Court. ^ The word “loss" in Eoglish 
lapgu^eis in my opinion sufficiently 
wide to cover oases where the goods are 
w forthcoming either from deliberate 
0 or from acts of negligence, and I see 

no reason to con fins it only to oases of 
the latter kind. 

I therefore agree in thinking that 

notice not having been given within six 

ODtDB of the conaigament of these goods 

maintained. 1 

caus^ofl ? *^^*‘'hing that there is no 

nanw igsiosb the tall Way com- 

iniL’n P^*lntiff presents his claim 

wfcv he says to the rail- 

•vay company; 

the to hjr the pledge of 

Mpteienl Bool? 7^toh by mercantile asege 
B di. ^ X paid money is go^ faith 
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opl- 
iii a 
will 


on the beliof Hint the S'^ods were with yon, yon 
must give iiu’ the or tlieir value if tboy 

have been cjuvorlo'l." 

Or ho s-.vys: 

“liy me of v.>iir iMokiim clerk in 

making over tlio U wiiiMiit IiIvIik; ilio rail¬ 
way receipts, I w.i' Id l) Iclii'V.' llitt I bad 
good security for the ban wiiicli 1 m;ul<’ to 
SwauiiuatliiV Rjildi, You ai<'f.jr Hio 
Uiisrepresentalion mute t<) m.' and yn imiit 
compensate me for ibu loss ” 

The railway coinpiny can in my 
nion meet eaeli of tlie^se demands 
legal way. Its answer to the lirst 
be this: 

‘The railway receipts arc only symbols ol 
property and they ceased to bo living iiutrumonts 
of title from tlic momout the goods were d’livercd 
to a person having a right to uke them Sw.imi- 
nathau llsddiliadarigiitto receive the goods and 
bo actuillv tjok them before you aejuired any 
interest under the pledge to you. You have been 
the victim of a fraud, but the tr.au«aetioo. so far 
as wc arc concerned, had conn to an end before 
you aepured an interest in tin; goods: sjc iKirhcr 
V. MencrslfUL (C)-" 

To the secoui. its defence is this: 

“It may bo that our clerk w.is noHigeiit but 
ho only risked our responsibility till the reeoipts 
were forthcouiiog. We kno.v nothing of S.vttini- 
nalha fteddi’s subsequent transactions with you 
and wo did not con>pire with him tc client you. 
We acknowledge no liability to the public to see 
that our receipts are all collected, and the fact 
that this receipt happened to be left in the con- 
sigueo's bauds was not a pioxim.atc or elective 
of vout being cheated nor did it directly 
lead to that result: see oftheSfiph^ 

V Bank of Enjland (11) and .Vacmi//in v. Lm- 

don Joint Stock Bink [li)." 

S N /R-K. Appeal alloxoea. 
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BAIvliWELL ANT) PHILT-IRS, T.T. 
Venkata Lakshmi Xura^a>j‘r> and 

anof/ier-Plaintiffs-Appellanfcs. 

V. 

Meenakshi Animal and others—D&ion- 

dant9-R69POQ'3®®t8 

Second App^^rl No. 2025 of 1 j 17 ye- 
oiaeron 17th February 1919 ag..nst 
decree ofTemporary Sub. Judge Ch.DSle- 

”ui Prop^-iy AcuVof 1882), 

s 43 -Purcbaier knowing that •#!« did 
convey intereet it purported to convey 

43*doe’s not JJpl/the case of a purchaser 
who knew a? the date of the sale, that the sale 
did not convey to him the whole 

^^brrrL«ferorProP-:tyAct(4on882^ 

intere*t—Hmd Law, W properties be- 
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clin>cr knew of the co*v'ido\v’s interest ia the 
pr< I <-t ty : 

7/(77, that the purchase would u t operate cu 
the inteicst which the vendor subseiiuently 
acfiuired in her co-widow's share. [P 140 C 1] 

C. V. An(inth(ibii,hna Aiijar —for 
Appellants. 

A. Kriuhnaswcmi Aiuai' and B. So- 
wji/j/i/d—for I^espondeiits. 

Judgment.— It is found by the lower 
appellate Court that the purchaser was 
fully aware of the interest of the co¬ 
widow of his vendor at the time of the 
purchase and that, accordinj-ly, there was 
no erroneous representation to the pur¬ 
chaser that his vendoi was authorized to 
transfer the interest of her co-widow. 

The purchaser therefore accepted a 
sale deed which he was aware did not 
transfer the interest which it purported 
to deal with. Ho was therefore not mis¬ 
led in any way and S. 4J, T. P.Act, 
which is founded on the principles of 
estoppel, does not apply. randiriBavgd- 
ram v. Knricmoory Snhbarajn (1). The 
decision in v. Gutu- 

nathu Chetti (2) does not in any way 
atTect Pandiri Bangaram v. Karumoonj 
Svhbaraju (l). The second appeal is dis¬ 
missed with costs. 

S.N./R.k. Apr^l_d^-^mme^_ 

(1) liyiOl si Mad. l')U=S 1. 

(2) U91'‘l b C. 
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ABiiL'H Rahim and SrENCtR. JJ- 

Annamalai Cheiti and another-Ve- 
fendants—Appellants. 

Annamalai C/ieai'Plaintiff-Respon- 

Civil Appeal No. 54 of 1918, Decided 
on 29th January 1919, from the decree of 
Temporary Sub. Judge, Sivaganga, in 
Original Suit No. 105 of 1915. 

(a) Contract Act (9 of 1872), Ss. 253. 254 
and 256 —Exclusive right cannot be asserted 
bv partner with respect to any partnership 
property-Share can be asiertained only 

after taking accounts. 

No partuer bas a rigbt, at least ia the absence 
of a special agreement, to take any portion of 
th€ partnership propertj and to say that U is his 
exclusively either during Ibe existence of the 
partnership or after it bas become dissolved. The 
share of a partner to which be is entitled is bis 
prorortion of the partnership as.sets that have 
Len realized and converted intoa money after all 
the partnership debts and liabilities have been 
paid and discharged. fP 148 C 1] 

(bI Contract Act (9 of 1872), Ss. 253, 254 
and 256 —Partner cannot claim bis share 


and ask to be given his share item of firm's 
account before all liabilities and assets are 
realized. 

A partner cannot be allowed to take one item 
of the firm's accounts, divide it into equal shares 
according to the number of partnership shares, 
and ask to be given one share, without first hav¬ 
ing an account taken of the partnership liabili¬ 
ties and deducting the some total of them from 
the aggregate assets of the firm. 45 I. C. 86 , Foil. 

IP 148 C 1 } 

(c) Limitation Act (9 of 1908), Art 60, 57 
and 115—Nattukottai Chetties—Deposit on 
thavanai are payable on demand—Art 60. 
applies—Deposit proved as payable without 
demand—Art. 57 or Art 115 apply 

In the absence of evidence to tbe contrary 
deposits made with Nattukottai Ohetties on 
thavanai arc depcsits pa>able 071 demand and 
come within the definition of deposits under 
Art. GO, Sch. 1, Lim. Act. If there is evidence 
however that tbe money is payable without de¬ 
mand. Art. 67 or Art. 115 would be applicable, 
according as it is payable at any time afterit was 
lent or after a fixed period. [P 149 C 2;P 150 C 1] 

(d) Contract Act (9 of 1872) $8, 253, 254 
and 256—Partner even after dissolution 
can give valid discharge of debt 

A partner is competent to give a valid discharge 
of a debt due to the partnership even after Us 
dissolution: 19 I. C. 12) 36 ‘I'-'''- 
r, 269; (1913) Af.'U’. iV. 328; 24 3/. A. J. 333 
44 I. C, 4 GG and U Aid'/. 44G ; 34 /^41 

(e) Evidence Act (10 of 187 2), S. 32, (5)— 
Child's father's statement about date ot 
birth con be proved by person who prepared 

horoscope. .-u.,. 

The evidence of a person who prepared a child s 

horoscope, astotbestalemenl made to him by the 
child's father about tbe date of the child s birth, 
is admissible in evidence under S, 32(5) as it is 
the date of the commencement of a tela"®®: 
ship. IP \ X 

K. Srinivasa Aiy(nigar, K. Bajah 
Aiyar and T. li. Srinivasarajagopala 
Aiyangar —for Appellants. 

A. Krishnuswami Aiyar—lor Respon¬ 
dents. , 

Spencer, J —The plaintiff and defend¬ 
ants 1 to 10 represent a firm which was 
started in Mandalay under the style of 
A. L. A. M. for doing money lending busi¬ 
ness, which for brevity, may be referred 
to as the Mandalay firm. In 1908, de¬ 
fendant 8 in this suit brought a suit in tbe 
District Court of Mandalay for dissoin- 

tion of the partnership of this firm an 

obtained a decree in which the 
tionate shares of the partners were aenn- 
ed, seven in number, and the 

the present suit was declared to be 

owner of one share. While the suit ^ 
pending and before the partnership w 

dissolved, a sum ot Rs. „ho 

collected by one Arunachalla Cbetty, 
was tbe agent of the Mandalay fir®» 



Madt'as 117 


1919 Annamalai V. Annamalai (Sponcor, J.) 


this sum was deposited at interest with 
a firm consisting of defendants I to 7 and 
a stranger who is defendant 11 in this suit, 
which may bo briefly referred to as the 
Bangoon firm. It may be seen that de¬ 
fendants 1 to 7 are common partners in 
both the Mandalay and Rangoon firms. 
The present suit was brought to recover 
l/5th share of the money deposited with 
the Rangoon firm and the temporary 
Subordinate Judge of Sivaganga has given 
the plaintiff a decree accordingly. De¬ 
fendants 3 and 4 appeal and they attack 
the correctness of the Subordinate Judge’s 
judgment upon two points; (a) that the 
suit as framed is not maintainable, and 
(b) that it is time barred 
The grounds for saying that the suit is 
not maintainable are stated in full in 
grounds 27 to 29 of the appeal memoran¬ 
dum. Although in the written state¬ 
ment of defendant 1 the objection was 
simply raised that the suit could not be 
maintained without giving reasons, it 
appears from tlie appeal memorandum 
that the reasons are that the plaintitl's 
only remedy was to work out the claim 
as an item of asset in the winding up 
proceedings of the Mandalay firm under 
the decree of the District Court, which 
is Ex. 4 (a), and was confirmed on appeal 
to the Judicial Commissioner by his 
judgment Ex. 4 (c). Ground 28 is that 

"the money having been advanced as a whole 
and there having boon admittedly no division or 
apportionment among the several parluers. it 
was not competent tor the plaintit! to main¬ 
tain a suit for the recovery of his share alone;" 
and ground 20 is that "the plaintid CiDuot 
evade the equities arising out of the state of the 
account between himself and his partners of the 
Maodalay firm as a whole." 

It goes on to state that either a suit 
should have been brought on behalf of 
all the partners of the Mandalay firm 
for recovery of the entire loan or the 
plaintilT should have taken proper pro¬ 
ceedings in execution of the decree of the 
Mandalay Court. Now on this point, 
there is no doubt that in England an 
action may, in the present state of the 
law, be brought in some cases by one 
firm against another, although they may 
have a common partner or partners, or 
on behalf of a firm to recover a debt due 
by one of the partners of that firm; see 
Lindley on Partnership(8th Edn.), p.323. 
In India, 0. 80 R. 9. Civil P. C., re. 
oognizes the maintainability of suits 
between firms and one or more partners 


of such firms and also suits hotwoen firms 
having one or more partners in common. 
But a suit does not uidinaiily lio if 
brought by ono partner to recover money 
lent by him to a liiiii of uliich he i.s a 
member; seQliuslomji v. Pitrs'iotatnihsil) 
the reason being tliat the alvanoo inado 
by ono partner would be only ono item 
in the partnership account: nor cm one 
firm suo another when the sole pai tneis 
of the first firm are partners along with 
others in the second firm ati l the claim 
is to recover as plaintitl’s share certain 
advances made to the second linn before 
it ceased to do business, see Ka.shinatk 
Kedari v. Ganei^h tiari Narlcir (2), the 
reason being that, without taking a 
general account it would be impossible 
to do justice between the parties. It 
was held in Karri Veukatareddi v. Kolia 
Karasafjya (3) that in certain circum- 
stances ono partner can suo another for 
a partial account. Tliose circumstances 
are that the granting of the relief asked 
for by the plaintifl' would not involve 
the taking of general accounts and would 
not work injustice to the other partners. 

Id the same volume of J. L. R. 
A/ac/ras series at p. 203, another case, 
Sadhu Naratjana Aiyaugar v. R>nna. 
swami Aiyangar (4), is reported in 
which it was held that a partner, who 
has been compelled after dissolution of 
the partnership to pay a debt due by tho 
partnership, may bring a suit for con- 
tribution; but in such a suit it was laid 
down that the defendant must be given 
an opportuuity of showing, if ho can, that 
on a settlement of accounts the amount 
payable by him as contribution ba^ t>e 0 n 
wiped out or reduced. In QoUipatichina 
Kandiah v. GAUpatinaramppa Nuidii 
(5), to which decision I was a |)arfy, a 
partner was allowed to sue for his share 
of the collections made liy another part¬ 
ner after dissolution of the partnership, 
on the condition that the defendants 
were given an opportunity of showing 
that, if a general account of the partner¬ 
ship transactions were taken, the plaintiff 
would not be entitled to the share which 
ho claimed. But in another case decided 
by a different Bench to which mv loarn- 
eel brother, was a party, Lakshmanan 

{Ij 119011 25 Bom CDC" 

(2) tl'J02j 2G Bora. m. 

(8) 1.19091 82 Mad. 70=1 I. 0. 384. 

(4) L1909, 32 Mad 203=3 I. C. 486. 

(5) A. I, R. 1914 Mad. 2J5=22 I. C. 947. 
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Chctlf! V, Xii'jappa Chetly (6), where the 
pliiintit'f sued to establish a certain lia- 
t)i',ity against the defendants on the basis 
cf accounts, and be did not ask for ac¬ 
counts to be taken, it was held that the 
suit was not maintainalde. What are 
the rights of persons in a firm inter se 
has been clearly set out in Lindley on 
Tartnorship at p. 689, 8th Edn. One 
of tliese is to have the i)artner3hip assets 
applied in lii]ui-]atio:i of the partnership 
debts and to have the surplus assets 
divided. This result is usually obtained 
by tbe process referred to at p. 614 of 
'having a receiver appointed. Tbe share 
'of a partner to which he is entitled is 
ihis proportion of the partnership assets 
tint have been realized and converted 
:into money after all the partnership 
debts and liabilities have been paid and 
discliarged: see p. 402. 

No partner has a right, at least in the 
.absence of a special agreement, to take 
|any portion of the partnership property 
and to say that it is his exclusively 
either during the existence of the partner¬ 
ship or after it has been dissolved. The 
decision in Lnkshvianan Chetly v. Na. 
gappa Chetly (6) proce3dsupon this prin¬ 
ciple: see p. 410 of 34 3/, L. J. Tho 
plaintiff in this suit cannot legally assert 
any right to a specific portion of llio de¬ 
posit made by his partners with tlie 
Rangoon firm. lUs only right is to take 
steps for an account being taken of the 
liabilities and assets of the Mandalay 
firm and to claim his proportionate share 
of the balance so arrived at. A partner 
cannot be allowed to take one item of the 
firm's assets, divide it into equal shares 
according to the number of partnership 
shares, and ask to be given one share 
without first having an account taken of 
the partnership liabilities and deducting 
the sum total of them from the aggregate 
assets of the firm. This is what the 
plaintiff has done here. In the plaint 
there is no prayer for accounts nor has 
he since applied to amend his plaint. 
In paras. 1 and 8 of defendant I's written 
statement an objection was taken to the 
maintainability of the suit in its present 
form without specifying that the suit 
would have been maintainable if it had 
been framed differently so as to include 
a prayer for taking accounts and ascer¬ 
taining the nett assets of the firm. 
Under 0. 8, R. 2. Civil P. C., it was the 
(6J [1918] 45 I. C. 86=34 M. L. J. 408. 


duty of^ defendants to state how the 
plaintiff’s suit was not maintainable, but 
under 0. 7, R. 7, a duty is cast upon the 
plaintiff in the first instance to state 
specifically what relief he claims, and he 
must hear the consequences of his failure 
to ask for the only thing that he is en¬ 
titled to get when that thing is not of 
the nature of general relief. It was for 
want of a prayer for accounts that tbe snit 
concerned in Lakshmayian Chetly v. Naga 
ppa Chetly (6) was held to be nob main¬ 
tainable, and as that appears to be sound 
law, I think we should follow the decision. 

It makes no difference whether 
the plaintiff is, as he was in that 
case, a member of the defendant’s firm 
or whether, as here, the defendants or 
some of them are members of the plain¬ 
tiff’s firm, when in either case the obvious 
remedy open to the plaintiff is to get tbe 
business (in this case the affairs of the 
Mandalay firm) would up by getting a 
receiver appointed to collect the partner, 
ship assets, to adjust the liabilities of 
tbe partners inter se and bo distribute 
the net proceeds after paying tbe part¬ 
nership debts. In SokkanadhaViinnim- 
undar v. Sokk^inada Vanuimundliar (7) 
and Thiruvengada Mudaliarv. Sada- 
gopa Mudaliar (8), plaintiffs were al¬ 
lowed to sue for their share of assets re¬ 
ceived by a co-partner after the dissolu¬ 
tion of a partnership, but this was not 
without the defendants being at liberty 
to reopen the whole accounts of the 
business. Sddhu Narayana Aiyangar 
V. Bamaswami Aiyaiigar (4) dealt with 
a suit by one partner, who had been com¬ 
pelled to pay the whole of a partnership 
debt, for contribution against his co- 
partners. It was nob, like this, a suit 
to recover a share in a partnership debt 
from tbe debtors including members 
of the plaintiff’s firm, but it partook 
of tbe nature of a suit for con¬ 
tribution, pure and simple. The cir¬ 
cumstances of those cases were thus 
different from those of the present 
suit. Issues 3 and 4 mast now be de¬ 
cided against the'plaintiffs. The ques¬ 
tion of limitation is more difficult. It 
stands in this way: Tbe sum of Rupees 
35,289 odd wore jdaced with the Ran¬ 
goon firm on 20th August 1908. This 
suit was instituted on 5th October 1915. 

~(7) [19051 23 Mad. 344. 


(8) [1910] 34 Mad. 112=7 I. C, 811. 
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The Subordinate Judge has found that 
plaintiff attained majority on 6th October 
1912. If the date 20th October 1908, 
when repayment of the money became 
due according to the Thavanai, be taken 
as the starting point tor limitation and if 
the plaintiff's minority is not treated as 
entitling him to exception, the suit is 
time barred. It would equally be barred 
if three years were to be calculated as 
running from 15th March 1909, the date 
of the Mandalay District Court’s decree 
deBning the plaintiff’s share in the assets 
of the firm. The Subordinate Judge held 
that the suit was in time as it was 
brought within three years of the plain¬ 
tiff attaining majority. It is now argued 
by Mr. K. Srinivasa Ayyangar that the 
plaintiff cannot claim under S. 6, Lim. 
Act, that time does not begin to run 
against him till he attained majority as 
any one of the adult members of the 
Mandalay 6rm was competent to give a 
discharge of the debt without his con¬ 
currence and thus the first part of S. 7 
of the Act is applicable. He also attacks 
the Subordinate Judge’s finding on the 
question of fact. The plaintiff in his 
plaint gives the date of his birth as 8th 
October 1891. This would make him 21 
on 8bh October 1912, as a guardian of his 
property was appointed by the District 
Court of Madura in Civil Miscellaneous 
Petition No. 411 of 1900, which had the 
effect under the Indian Majority Act of 
extending the attainment of his majority 
till he completed his 21st year, 

The Subordinate Judge has accepted 
6 th October 1891, which was also the 
date given by the plaintiff as the date of 
his birth in another suit, Original 
Suit No. 257 of 1912 (compare tho plaint 
Ex. E-l), as correct. I see no sufficient 
reason to differ from this finding. The 
evidence of P. W. 1 who prepared the 
plaintiff 's horoscope, as to the statement 
made by plaintiff’s father about the date 
of his son’s birth, is admissible under 
8 . 32 (5), Evidence Act, as it was the 
date of the commencement of a relation¬ 
ship; vide Oriental Government Security 
Life Asaurance Co. Limited v. Nara- 
simha Chari (9) and Amir AU's Evidence 
Act, p. 359. No doubt Exs. 2 and 5 
throw some doubt on the correctness of 
the age given in the later proceedings to 
which the plaintiff was a party, but there 
is nq_reaBon for supposinB , in the absence 
' (01 U9031 '20 Madi'188. 


of evidenco to tliat effoct, thiib Kx. D re¬ 
lated to another person of tho samo name 
as plaintiff. His statement ns D. W, 2 
that be was not aware, at Ifio time when 
Exs. 2 and 5 woro ilrx'vn np. that a 
guardian iial l)een appointel hy Court 
during his minority, has not been con¬ 
tradicted or shown to bo (also. H it's 
taken to be true, it sufficiently explains 
tlie circumstances under which he was 
treated on those occasions as having 
attained majority earlier than in 1912, 
The Subordinate Judge's finding on the 
point must therefore be confirmed. On 
thequestion of law we must allow the 
Full Bench ruling in Mannara Anna- 
^mrnamma v. UppaUi Akkaijna (10) and 
the decision in Palanioppa Chettiar v. 
Veerappa Chetliar (11) and pronounce in 
favour of tlie competence of one of several 
joint promisees or of one member of a 
partnership to give a valid discharge of, 
debt due to tho joint tenancy or to the, 
firm even after it has been dissolved. 

Mr. A. Krishnaswami Ayyav. for the 
respondent, has endeavoured to support 
the lower Court’s finding on issue 2 
which relates to limitation, by arguing 
that the money in the defendants hands 
was a fixed deposit in a bank and that 
Art. 60, under which time begins to run 
from the date when a demand is made for 
payment, is the article of limitation ap¬ 
plicable to the case. In the plaint it is 
assorted that demands were made in 
Decembor 1914 and at tho beginning of 
September 1915. and this assertion is not 
denied in the defendants’ written state, 
ments. In Buhiknshnitda v, 
sawmij Chetlij (l2) tho learned Clhef 
Justice of this Court, when silting on the 
original side, traced the history of Art. 60 
Dim. Act, and showed its application 
to so-called fixed deposits and other de¬ 
posits with bankers and other bodies do¬ 
ing similar business, if they are repay¬ 
able on demand and whether they carry 
interest or nob, even if they are of the 
nature of loans. In a aeries of subse¬ 
quent decisions, this Court has repeatedly 
presumed, in the absence of evidence as 
to the terms on which the money was 
handed over, that deposits made with 
Nattukkottai Cbetties, who are the 
Indian bankers nf thia nart of the coun- 

(10) [19181 36Mad. 6V4=19 l.C. 12. 

(U) U9181 41 Mad. 446=44 I. C. 4G6. 

(12)A. I. B. 19U Mad. 61=24 I. C. 852=37 
Mad. 175. 
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fcry, arc jiayable on demand and come 
witliin the definition of deposits under 
Art. CO: see Ilamanathon Chettij v. 
Suhravianiyavi Chettu {io), ymraijouan 
i'hettyar v. Vellnyoppa Chettyar (14), 
Vcllnyappa Chcttiyur v. (Junamalai 
Achi (15), Mnthiah Cheitiar v. liumn- 
naUiam Chettiiir (IG) and CJiclUippu 
Chetty V. Subrtinuinitt Clietty (17). 

If there is evidence ‘thit the money 
was payable without demand, Art. 57 or 
Art. 115 would be applicable, according 
as it was payable at any time after it 
was lent or after a fixed period. If 
either of these articles governs this case, 
the suit is out of time. In this case 
there is such evidence. Although the 
terms on which tire money was deposited 
with the Hangoon firm were not em¬ 
bodied in a bond or promissory note, we 
have the oral evidence of D. W. 1 that 
in this Thavanai arrangement the in. 
vestor was not entitled to demand the 
money till the Thavanai date, but when 
that date arrived, the person with whom 
it was invested was bound to repay it 
immediately and that iD was the custom 
to pay it without auy demand being 
made. There is no other evidence as to 
the nature of the transaction. The Sub¬ 
ordinate Judge has accepted the evidence 
of this witness on this point and has 
found that the money was payable with¬ 
out demand. Tliig issue must therefore 
be decided against the plaintiff. The ap¬ 
peal is allowed and this suit is dismissed 
with costs in both Courts. Appellants 
(defendants 3 and 4) are entitled to re¬ 
cover their costs in both Courts from 
the plaintiff. The defendants who have 
not appealed will bear their own costs in 
the lower Court. 

Abdur Rahim, J. —I agree in the 
conclusions which my learned brother 
has arrived at in the judgment prepared 
by him. 

S.N./r.K. Appeal alloired, 

4 

(13) LlSlSl 28 ram 

(14) [19161 34 I. C. 347. 

(15) [19171 421. C. 573. 

06) [19)81 43 I. C. 972. 

(17) [1918] 47 I. C. 948. 
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Samsiva Aiyar and Spencer, JJ. 

Chengalraya Chetty and others— 
dants—Appellants. 

V. 

Raghava Ramanuja Doss and others— 
Plaintiff and Defendants—Respondents. 

Appeal No. 325 of 1917, Decided on 
27th November 1918, against the order 
of Tempy. Sub-Judge, Vellore, D/- 26th 
March 1917, in Appeal Suit No. 34 of 
1917. 

(a) Civil P. C. (5 of 1908), Sch. 2, Para. IS 
—Consent to abide by decision of Court is 
not reference to arbitration. 

A consent given by the parties to a suit to 
abide by the decision of o C^urt is not such a re* 
fdrence to arbitration as is contemplated by the 
provisions of Sch. 2 CP 151 C 2] 

(b) Civil P. C. (5 of 1908). Sch. 2. Para. 16 

—Court acting aa arbitrator—Award given 
No appeal lies. 

Wbere a Court itself acts as arbitrator on a 
question of fact and gives an award, there is no 
appeal against its decision, not because the pro¬ 
visions of Sch. 2 apply to the award made by the 
Court but because a party cannot go back on his 
consent to abide by the decision of an arbitrator 
after the award is given. (P- 152 C ll 

(c) Civil P. C. (5 of 1908), Seb 2, Para. 16 

— Judgment on award contravening provi¬ 
sions of para. 16 is appealable. 

A judgment on an award, it it is pronounced 
in contraveiilion of the provisions of Sch. 2, 
para. 16, Cl. (1), does ni.t fall under para. 16 (2) 
and. consequently, there is no prohibition of an 
appeal from such a judgmout. [P 152 0 21 

(d) Civil P. C. (5 of 1908), Sch. 2. Para. 16 

_Award passed on local inspection without 

allowing time for objections is illegal—High 
Court has power of interference. 

When, a Court, which is asked to arbitrate, 
pronounces an award on a mere local inspection 
and on no legal evidence and without pconounc' 
ing on the evidence already adduced and with* 
out giving time to the parties to prefer their 
objections to it, the award is illegal and an ap¬ 
peal lies against it. Even if no appeal were 
competent in such a case, the High Court would 
have power to interfere in revision on the ground 
of material irregulatitv [P 153C 1, 2; P 151 C 11 

(e) Civil P. C. (5 of 1908). Sch. 2. Para. 16 

-Court as arbitrator — Reference ]>y »ome 
only of parties—Award does not bind all but 
only those making reference—Legality. 

An award by a Court, which is appointed as 
arbitrator by same only of tho parties, will bin 
those who join in the reference, but in respec 
of those who do not, the Court should gwe t 
decision on the materials placed before it as a 
Court. It is illegal for a Court to accept the 
position of arbitrator when all the parlies 
ested do not join in consenting to such appoiu 
ment. l-PJS^Ol) 

(f) Civil P. C. (5 of 1908), Sch. 2, Para, lo 

—Court as arbitrator on reference 
parties only—Award against all P*^^*** 
not valid—Remand on appeal by those 
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joining in reference—Whole cate is re¬ 
opened. 

Where an appellato Court remands a case far 
retrial on the appeal of those defendants who 
did not join in a reference to arbitration on the 
ground that the award was not bindiugon them, 
the whole case is reopened even in respect of 
those patties who did not appeal. lU 153 C Ij 

M. Patanjali Sastri—tov Appellants. 

A. Viaioanatha Aiyar—lot Respon¬ 
dents. 

Sadasiva Aiyar, J.— The defendants 
1 to y and 5 to 8 are the appellants. 
Defendants 1 to 3 alone and the plaintiff 
agreed to abide by the decision of the 
District Munsif passed as an arbitrator. 
Defendants 4 and 5, who are majors and 
who ara interested in the litigation re¬ 
mained ex parte as also the guardian of 
the minor defendants 9 and 10. Defen¬ 
dants 6 to 8 are minors represented by 
their guardians, defendants 1 and 2. So 
far as defendants 6 to 8 are concerned, 
it might be taken (though defendants 1 
to 3 do not expressly say so in the state- 
raont given to the District Munsif) that 
their guardians, defendants 1 and 2, 
agreed to abide by the District MunsiCs 
ffecisioD on behalf of these minors also. 
The District Munsif, as such arbitrator, 
dismissed the plaintiff's suit on a mere 
inspection of the disputed house sites 
without referring to the evidence of the 
plaintiff’s witness already examined and 
apparently wiiliout allowing an opportu- 
city to the plaintiff to [irovc his case 
further against the ex parte defendants 
4, 5, 9 and 10. 

On appeal by the plaintiff, the Sub¬ 
ordinate Judge set aside the District 
MunsiCs decision on the following 
grounds: (l) There was no valid refer¬ 
ence to arbitration under Soh. 2. para 1, 
Civil P, G., as defendants 4 to lO did not 
join in the reference. (2) The judgment 
■of the Dictrict Munsif (which was also 
■the award) was passed on the date of the 
award itself, without giving to the plain- 
tiff 10 days' time to apply to set aside 
the asvard under Sch. 2, para IG (l). 
^3) The reference to arbitration on behalf 
of the minors (defendants G to 8) not hav¬ 
ing been made with sanction of the 
Court, the relerence was invalid under 
0. 32, R. 7. The Subordinate Judge ac¬ 
cordingly remanded the suit to the Dis¬ 
trict Munsif for fresh disposal according 
to law. In this appeal against the Sub- 
ordinate Judge's order of remand it was 
contended as follows. 
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Groio/(/o.—Tlii3 ilcci'ion of ilio Dis. 
trict Munsif was in the nature of an 
award and no aiipeal lay. 

Groinvi 5.—The lowei Court erred in 
assuming that the provision in para. 1, 
Soh. 2, Civil P. C. would in terms apply 
to this ease. 

Grouitdl —No appeal would lie from 
the decree passed on an award oven if it 
is illegal (evidently Sch. 2, |iani. Id, Cl. (2) 
is relied on in this ground). 

Two otlier points not clearly raised in 
the grounds of appeal were also argued, 
namely, (1) that defendants 6 bo H 
(though tlieirguardiansdid not expressly 
state that they give their consent on the 
minors' behalf) were bound by the con¬ 
sent given bv their guardians, (2) that in 
any event, the decision was voidable by 
the Jiiinors under 0. 32, H 7 (*2). and not 
at the instance of the plaintiff (who ap¬ 
pealed to the suh-Court), I think that 
a consent given by the parties to al)ide 
by the decision of a Court is not such a 
reference to arbitration as is contem¬ 
plated by the i'rovisions of Sch. 2, Civil 
P. C. \n ^immnondhi Peda Naganna,\ 
In re (l) I made the following obsorva- 
tions: 

''An agreement n'lt to appeal is binding 
the parties tlic coosi(ier.ition hijing thoir mutual 
consent to rcler the matter in di-piite to tbo 
Court as an arbitrator. The application to 
the Court itself to act as arbitrator is uot 
an application coming under the Civil Pro¬ 
cedure Code. Sch -2, p,»ras. 1 and 2. which para- 
gv.iphs olc.irly conteinpUte tbo pisung of an 
order of reference under Sell. 2, para. 3, tbo 
fixing of a time by the Court in that order 
for the making of the award by the arbitrator 
(other than the Court) and the Court's not .ict- 
ing further in tlic matter till the time e.rpires. 
Tbev all clearly conicmplaio a reference to a 
tliird person {or tbird persons other than the 
Court) as arbitrator or arbitrators. When an 
award is made by the Court itself acting as arbi¬ 
trator. there is no separate judgment to be passed 
as distinguished from the award itself. As said 
in Nidaviarlhi Muhkanti v. Thnnm'ina R'lmay- 
j/a (2), tbe decision of the Court ‘must be looked on 
as award.’ The Code nowhere contemplates that 
when the Court itself is the arbitrator, ii must first 
give a separate award, thou wait f jr objections to 
the award made by iiself. hear such objections as 
a Cjurt to its own award as arbitrator and lastly 
pronounce judgment on tbe award if it does not 
set it-asidc. The provisions of the Civil Proce¬ 
dure Code, which are niturally applicable and 
were clearly intended by the Iiegislaturo to apply 
only to awards made by an arbitrator other than 
the Court and which arc clearly inapplicable and 
would be almost grotesque when applied to an 
award made by the Court Itself acti ng as an arbi- 

Td 20 I. ~ C . 

(2) L1908] 2d Mad. 76. 
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rator, c.iiui.ii li.' invoked iu the latter class of 
award- 

faiheit^ to my above view and bold 
uhere tlie Coii'fc itself acts as an 
’arbitrator on a iiuostionof fact, the reason 
why an appeal does not lie is not because 
Llie provisions of Soh 2, Civil P. C, (iu- 
'cludiiig the provision in para. 16, Cl. 2. 
kvhicb forbids an appeal in certain cases) 
apply to the award made by the Court, 
but because on general principles of juris¬ 
prudence a party cannot go back on his 
Iconsent to abide by the decision of an 
arbitrator after the award is given just as 
he cannot resile from the obligations aris¬ 
ing from an executed contract. I am 
aware tiiat in Xhhnnitiihi Mukkuntiv. 
Thniinii'Dia (2) (Bhashyam Ai- 

yangar and Moore, -T-I.) the award by the 
Court is troate lon the footing of an award 
underCh ^IT.oldCivilP.C, corresponding 
to the present Sell. 2, and that Ss. 521 and 
622 corresponding to para. 15 and 16, of 
the new Code, are referred to in the short 
judgment delivered by the learned Judges. 
While the decision itself is if I may say 
so with respect, correct I venture to 
doubt if the reason based on the assumed 
applicability of Ss. 521 and 522 can be 
supported. InSciydd Zniii v. Kolfihhai 
Lallubhai (3) the learned Judges say at 
p. 756, 

“here tbo parties ai'i-'cl that they would abide 
by tho de( i>ion of the Siilordinatc Judge. The 
fact that the (•\ijres> provisions of Cb. 3H, Civil 
P. C. were knowingly disregarded, shows that the 
proceedings were extra cur.sura curia and thus the 
judgment of the Subordinate Judge was in the 
nature of an arbitrator’s award against which an 
appeal cannot be entertained, if the competeucy 
of the Appellate Court is objected to by the party 
holding the judgment See Bunjess v. Morion (4). 

The learned Judges in this case clearly 
held that it is not by reason of the pro- 
visions of Ch. 38 that the appeal does 
not lie, but on general principles of juris- 
prudence. Turning to Burgess v. Morton 
(4), Lord Halsbury says at p. 138: 

‘‘My Lords It has been held in thi.s House that 
where with the acquiescence of both parties, a 
Judge departs from the ordinary course of proce* 
dure and as in this case decides upon a question 
of fact, it is incompetent for the parties after¬ 
wards to assume that they have then an alterna- 
live mode of proceeding and to treat the matter 
as if it had beeo heard in duo course. • • • • 

They are precluded from treating the matter as 
subject to appeal. The Court of appeal had no 
jurisdiction to entertain the question.” 

As Lord Westbury put it in Bickett v. 


Morris (5), the decisions in these cases 
proceeded upon the personal incompetency 
of the parties to raise an objection to the 
correctness of the Court's award as arbi- 
trator by way of an appeal, and not on 
any statutory or other provisions. The 
reasons, therefore given by the learned 
Subordinate Judge and the contentions of 
the appellant’s vakil based on the provi¬ 
sions of Sch. 2, cannot in my opinion, be 
supported. I might however state that 
assuming that the provisions of Sch. 2, do 
apply to a submission to the Court, the 
decision inNajm-iiihdin Ahynad y. Albert 
Pnech (6), lays down that the judgraeut 
on an award, if thejudgment is pronounced 
in contravention of the provisions oi 
Sch. 2, para. 16 (l), does not fall under 
para. 16 ( 2 ) and hence there is no prohi¬ 
bition of an appeal from such a judgment. 

The Privy Counsel decision in Gkulaw 
khan V. Muhammad Russan (7) does not 
affect thts particular question. There tho 
provisions of the first three paragraphs 
of S. 522, corresponding to Sch. 2, 
para. 16, Cl. 1, had been complied with 
and so the judgment given was a judg¬ 
ment according to those provisions 
and henco para. 4, S. 522, corres¬ 
ponding to Sell, 2, para. 16, Cl, 2, 
(lid apply and their Lordships of the 
Privy Council, therefore held that no ap¬ 
peal lay. In the present case, the judg¬ 
ment on the award was pronounced with¬ 
out allowing any opportunity for an ap¬ 
plication to be made to set it aside and 
hence without hearing and deciding any 
objection. The decision in Najm-ud-diu 
Ahmad v. Albert Pueoh (6) directly ap¬ 
plies, assuming for argument’s sake (as 

i said before) that Sch. 2 applies to the 
award made by a Court acting out of 
its ordinary procedure. 

So far as the defendants 6 to 8 are 
concerned, I am inclined to agree with 
tho appellants’ learned vakil that their 
guardians (defendants 1 and 2) did 
evidently intend to refer a question of 
fact to the arbitration of the District 
Munsif on behalf of the said minors also 
and the Subordinate Judge's opinion that 
the award is invalid owing to the minor 
defendants 6 to 8 not having joined can¬ 
not therefore be supported. But ho 
rightly relied on the fact that defen¬ 
dants 4. 5, 9 and 10 did nob join in tho 

(5) 118661 1 H. L. Sc. 47. 

(6) L19071 29 All. 584. 

(7) L1902] 29 Cal. 167=8 Sar. 164 (P. 


(8) [18991 23 Bom. 752. 
14) L189G1 A. C. 136. 
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xei 0 renc 6 ' A perusal of the plaint clearly 
indicates 'that defendants 4, 5, 9 and 
10 were as much interested in the 
suit as the other defendants and hence 
the decision in Vythinatha Aiijar v. 
Vaithlinga Mudaliar (8) {assuming it 
to have been rightly decided) has no ap¬ 
plication, as it was assumed in that case 
that theex partedefendants were not in¬ 
terested in the suit. In the result I am 
inclined to hold that if the District Mun- 
'sif acted properly in accepting the posi- 
tion of an arbitrator under the circum¬ 
stances of this case, his julginent, which 
is in the nature of an award as between 
the plaintiff and defendants I to 3 
and G to 8, is binding on these parties as 
between themselves just as a lawful con¬ 
tract is binding on the parties thereto. 
But the suit as between the plaintiff and 
defendants 4, 5, 9 and 10 could not 
be decided by the District Munsif as an 
arbitrator, and he ought to have given a 
decision in the suit, so far as they were 
Iconcerned, on the materials placed before 
him as a Court. He however dismissed 
the plaintiff's suit against defendants 
4, 5,9 and 10 also, merely on the im¬ 
pression he formed at his local inspection 
and on no legal evidence and without 
{pronouncing on the evidence already ad¬ 
duced before him as a Court and without 
Igiving an opportunity to the plaintiff to 
iproceed with the trial against those 
defendants. 

It is true that those defenilants liave 
not been prejudiced and did not appeal 
jto the Subordinate Judge, the plaintitY 
'jwho consented to abide by the Court’s 
decision as an arbitrator having boon the 
appellant. But the Subordinate Judge 
wae entitled to consider on appeal the 
illegality of the District Munsif’s judg¬ 
ment passed against the plaintiff in favour 
of defendants 4, 5, 9 and 10 and to 
set it aside. It might be said that he 
should then have set the Munsif's decree 
aside only so far as it dismi6.sed the 
plaintiff's suit against those defendants, 
and not so far as it dismissed the suit 
against defendants 1 to 3 and G to 8. 
But it would be a wholly inconvenient 
and anomalous thing that where several 
defendants hive got the same interest, 
the plaintiff's suit should be dismissed 
in respect of some defendants and decreed 
against others. The two decrees would 
b6_ inoonsistent and u nworkable. It is , 

(8) 11916] 811. C. 200. 
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on this ground, that fich. ii.paia. 1, riglitly 
insists that a roferonco to arliitration. 
even \vl\en made to nn arl>itrator who is 
nob a Court, should ho by all (lie parties 
interested." (L'lio funner ('o'le, S. 50(1. 
was even more stringotit and in its literal 
sense insisted on all parties, wiiotliei in¬ 
terested or not joining in the reference). 
Though as I said already, para. I, 
Sell. 2, does not apply to a case 
where a Court departing from its func¬ 
tion of deciding in the ordinary way is 
asked to decide a rjiiestion of fact extra 
cursum curiae at the request of i>arties, 
the Court should follow the rule laid 
down in Sch. 2, p.ara, 1 (l), and refuse 
to act as an arbitrator unless all the parties 
interested agree. In this particular case, 
the District Munsif acted with material 
irregularity and illegally in consenting to 
decile tho suit as arbitrator even as bet- 
ween defendants 1 to 3 and G to 8 on the 
one hand and the plaintiff on theotlier, 
as defendants 4. 5, 9 and 10, who were 
interested in the dispute in the same way 
as the otlior defendants, did not join and 
as his decision as an arbitrator would not 
bind the plaintiff so far as his claim was 
made against defendants 4, 5, 9 and 10 
and the futility of his decision as an 
arbitrator, when some of tho parties did 
not join, was apparent. 

Though the Subordinate Judge did nob 
base his order setting aside the dismisr^al 
of the suit against defendants 1 to 3 and 
G to 8 also on the above ground, I think 
that wG rniglit support it on that ground, 
namely that tlie Di'^tricL Munsif acted, 
illegally in accoijting the position of an 
arbitrator when all tlioparties interested 
did nob join in consenting to liis acting! 
as such. I might add tliab tho District 
Munsif seems to have when writing his 
judgment, forgotten altogether that there, 
were otlier parties in the suit besides 
those who consented to abide by his de-| 
cision on ins|)ection (see para. 4 of bis 
judgment). Finally, even if no appeal lay 
against the District Munsif’s judgment, 
(in the nature of an award) because, 
Sch. 2. Civil P. C., applies to such anj 
award, because it had not been set asidej 
by an application under Sch. 2, para. 15,, 
and because para. 16 (2) also applied, P 
should be prepared in revision to set aside 
the District Munsif’s decision (see 
Pillay V. Appasawmi Pandaram (^' 

Sita Nath Goswami v. B^i kunth a yath 

“l9)Tl9U] 9 ro7T97j 
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( 10 )] with illegAli- 

tuv irregularities and I would pise 

^ < in the same terras as those of 

the Mibor.lmate Judge. In the result the 
IS dismissed; but as the plaintifl’s 
own conduct led to the illegal decision 

of the District Munsif, I would make no 
order as to costs. 
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matter had come up to this , Court on 
revision, especially when it is one that 
as It stands, does substantial justice bet’ 
ween the parties. The civil miscellaneous 
appeal should therefore be dismissed on 
the terms proposed. 

S-N./r.k. Appeal dismissed. 


Spencer. J.-I agree. In Mdhnmarthi 
MuUaiili V. TItammana JUmayiia (2) 
S>njadZa,,iv. Kalabhai Lalliihiiaj (j) 

which are all cases 
o Munsifsor Judges arbitrating between 

tliepar.-es in suits over which they had 

jurisdiction, it is stated that their de 
cision 111 each case “must he looked on 

as an award" or “was in the nature oUn 

case Cbitt\, J., goes so far as bo say it 
was an award, and in this and the Madras 
case allusions are made to the sections of 
the old Code which provide for references 
to arbitration. Bub I agree with my 
learned brother that parties who give 
their consent to the Court itself acting as 
an arbitrator are debarred from after- 
wards questioning the Court’s decision, 
not by reason of the procedure preacribed 
in the Code, hut because ‘thev are bound 
by tl^ir agreement. In this case, even if 
the District Munsif's decision is treated 
as falling un.ler the rules laid down in 
Sell. 2, Civil P, C., an appeal lies on 
the authority of Najm.ud.din Ahmad 
V. Albert Piiech (6) on account of that 
Court s failure to allow time for objec¬ 
tions before passing its decree. I feel 


some hesitation in assuming, as was done 
in Ishar Das v. Keshab Deo (11) and 
Vyihinatha Aiyar v. Vaithilinga Muda. 
liar (8), that all parties, who remain ex 
parte at the trial of a suit, even if they 
are minors or persons whose presence is 
necessary to enable the Court to adjudi¬ 
cate effectually and completely on the 
issues, are nob “parties interested” within 
the meaning of para. 1. Sch. 2. Civil 
P* C, I think that the plaintiff was en. 
titled and bound to prove his claim 
against those parties who did not join in 
the agreerrent to have the suit decided 
in a particular manner, and I hold that 
«ven if no appeal lay to the Sub-Court 
a-gainst the District Munsif’s decision, we 
should net interfere with an order which 
^ should ou rselves have passed if thn 

JlO) 11911] 38 Ca). 421=9XC 296 -- 
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Full Bench 

Oldfield, Seshagiri Aiyar and 
Bakewell, JJ. 

^•ijagopala .Ifyairgir—Appellant. 

V. 

' i^ingaravelu Thevan aud others —Res¬ 
pondents. 

Letters Patent Appeal No. 49 of 1918, 
Decided on 7th March 1919, from judg¬ 
ment of Spencer, J., in Appeal Suit No. 
223 of 1917. 

Hindu Law — Partition—Father taking 
his-share — Grandfather and grandson can 
continue joint. 

There is no rule of Hindu Law that a father 
cannot r.eparate himself without disrupting the 
joint family. Ha can leave the family after 
taking his own share, just as any other co¬ 
parcener who is not a father can do. When, 
therefore, a man becomes divided from his father, 
his SODS retain a joint .st.itus with the latter. 

ir 157 C 1, 21 

By a deed of partition one S, his son and 
praniNoiv as representing one branch and his 
bmtbcr Sevu and his sons and grandsons as 
representing the other br.inch effected a division 
of their family properties, the reason being that 
V., the SOD of S., was leading au extravagant 
life. The properties were divided iuto two shares; 
one share was allotted to Sevu’s branch aud one- 
twelfth out of tho other share was given to V. 
and the rest to 6’ and the son of U. The share 
of U. alone was specified: 

Held, that both by law and by the construe* 
tion of the document S. and his grandson, i. fli 
the son of U. did not become separated inter se. 

IP 157 C 1] 

K. Bhasyam Aiyangar —for Appellant. 

^ Vurdachariar—ior Respondents. 

Oldfield, J, The suit, out of which 
this letters patent appeal arises, was 
brought on a mortgage executed by de¬ 
fendants 1 and 3, and the only question 
is whether the minor defendant 2, res¬ 
pondent 2, grandson of defendant 1 and 
nephew of defendant 3, is liable as a 
member of joint family composed of 
them and the sons of defendant 3, defen¬ 
dants 4 and 5. The appeal is against the 
decision of Spencer, J., that he is not 
liable, having ceased to be a member of 
the joint family in 1905, when a parti¬ 
tion evidenced by Ex. 1 took place. 

In 1905 the family was composed of 
those already referred to, Utbrapatbhtbe 
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father of delendant 2, and Sevu, the 
brother of defendant 1, with his two 
sons. Under Ex. 1, the family property 
was divided into four portions, one being 
allotted to defendants, 1, 2 and 3, one to 
Uthrapathi, one to Sevu and his sons and 
one being retained as the common pro¬ 
perty of defendants 1, 2 and 3. and Seva’s 
branches, each to enjoy half the produce. 
Spencer, J., held and respondents con¬ 
tend that defendant 2, did not become a 
member of a co-parcenary with defen¬ 
dants 1 and 3. The question is whether 
this conclusion is right. Here, Mr. Vara- 
daohari for respondents has, as 1 under, 
stood him argued that, when a father has 
become divided from the grandfather or 
from collaterals, his son either cannot or 
at least must be presumed not to retain a 
joint status with the latter. 

This contention, whatever its exact 
scope, is, in my opinion, without sub¬ 
stance. The right of a co-parcener to 
claim partition against his grandfather 
and against his father’s collaterals was 
recognized in Nagalinqa Mudali v. Sub- 
biramaniya Mudali (1) and Subba Ayyar 
V. Oanasa Ayyar f2), as coextensive 
with his right to claim it against any 
other member of the family, and the same 
is implied in the judgments in Manja- 
nath V. Nariiynua i'ii). For respondents 
reliance has l)cen placed on the dicta of 
Muthuswami Ayyar, J., in the latter case, 
tba 

‘ as between diflerent br.incbe^ division should 
be by the slock and that wheo a joint family 
is broken up by division, regard ehould be bad 
to the successive vested interests of each branch," 

the argument being that, where and so 
far as a joint family originally consists 
in branches, division in which each is 
regarded as a unit, is all that is contem¬ 
plated by the learned Judge: and refer¬ 
ence has also been made to the description 
of Bhashyam Ayyangar, J., in Sudnrsa. 
nam Maistri v. Narasimhulu Maislri 
(4), of the joint family as forming corpo¬ 
rate bodies within a larger corporate 
body, each capable of owning or acqui¬ 
ring property. But in the first of these 
oases, apart from the general tendency of 
the decision, the learned Judge was not 
concerned with the effect of division on 
status but only with the method by 
whic h shares should be calculated; and I 


(1) I 

L18G2' 

•631 1 M. H. C.B. 77. 

(2 1 

.18951 

1 18 Mad. 179. 
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[1882 

1 5 Mad. 362. 
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[1902 

1 25 Mai. 149. 


would rospoctfully adopt tho opinion 
expressed in thoinesonlcusohy theloarnod 
Chief Justice that tho indication of that 
method in a particular dcul for the pur¬ 
pose of the severance of pari iculnr inom- 
bors entails nothing as to tho intention 
of others or of these nioinltors inter so 
to remain joint. In the second caso tlio 
question was of a partition, Imt it uas 
not of ordinarily divisible juoperty Imt 
of the rights of the co-parceners or a 
group of them to property separately 
acquired by such group. There is, so far 
as has been shown, no special restriction 
on a partition, to which a grandson or 
nephew is a party, and no special pre¬ 
sumption arises in respect of it, the ruU 
ing being only that stated in Balahux 
V. Rukhviabai (5). that it must bo proved 
like any other fact. 

In this case the principal evidence as 
to the intention of those concerned con. 
sists in the terms of the partition deed 
Ex. 1, and as they are clear, it is un¬ 
necessary and it would not he admissible 
to consider tbo other evidence on the 
record relating to subsequent conduct. 
Ex. 1 is headed “partition deed": its last 
clause refers to the parties to it as hence- 
forth bound by no pecuniary relations but 
only those of friendship: another clause 
refers to division of moveables as having 
already taken place; and these are the 
only portions of the document relied on 
as directly supporting a complete divi¬ 
sion. 

But the two first are common fea. 
tures of partition transactions, which 
might e.asily be included, whatever tho 
particular intention, and the last is in¬ 
conclusive in the absence of details as to 
the shares of those who received them. 
On the other hand the stated motive for 
the partition, Uthrapatbi’s extravagance, 
afford strong reason for holding that, 
although there is nothing definite on the 
point, the remaining members of his 
branch intended to make no further 
change than his exclusion involved and 
to hold the property assigned to thorn as 
joint tenants; and this is particularly 
clear as regards the share of the property 
to be hold by them in common with 
Sevu’s branch, of which division was de¬ 
ferred. For tbo view for which respondents 
contend, Uthrapathi, as the natural guar¬ 
dian of defendant 2, woul d have been a ble 

(5) 725=30 I. A. 130. (P.O ) 



1919 


I5(i Madras Eajagopala v. SingaRAVELU (Seshagiri Aiyar, J.) 


any tinio to nullify the arrangement and 
hv coiiipelling a division to obtain con¬ 
trol of liis son’s share. Spencer, J., in 
fact drew an inference from the reference 
in Kx. 1 to defendant 1 as defendant ^’s 
guardian and the absence of similar refe- 
ence in the case of defendant 3’s minor 
sons in favour of the divided status of 
each of them. But. with all due defer¬ 
ence, the inference is the other way. 
For whilst no special reference to the 
guardian of the latter would he necessary 
when their father, defendant 3, was exe¬ 
cuting the document, and there was no 
conflict of interests between them and 
him, the case was ditt'ereiit between 
defendant ‘3 and I’thrapathi. who was to 
bo excluded; and the mention of defen- 
dant ias the former's guardian in the first 
clause is intelligible only on the assump. 
tion that he was the managing member 
of a joint family, to which both belonged. 
The allegation that all the members of 
the family became divided in status, but 
that some of them were to hold portions 
ot the property as tenants in common is 
improbable in the extreme and, in the 
absence of anything in Ex. 1 to support 
it, cannot be accepted. Construing Ex. 1 
in what appears to me the manner 
naturally consistent with its terms. I 
would allow the appeal and modify the 
decree cf the Subordinate Judge by mak¬ 
ing defendant 2’s share liable under the 
suit mortgage, as found by the lower 
Court's judgment. The time allowed to 
defendant 2 for payment is 3 months 
from this date. Defendant 2 will pay 
plaintiff’s costs throughout. 

Seshagiri Aiyar, J.— By Ex. 1 one 
Singaravelu, his sons and grandsons, as 
representing one branch, and his brother 
Sevu and his sons, as representing the 
other branch, eff'ected a division of their 
family properties. The occasion for this 
arrangement, as recited in the deed, was 
because Uthrapathi, the son of Singara- 
velu, was leading an immoral life and 
wasting the family property. The pro¬ 
perties were divided into two shares ivnd 
after allotting one share to Sovu and his 
sons, in the other share one-twelfth of 
the whole property was given to Uthra. 
pathi. There was a question whether 
one-twelfth was the proper share which 
was due to Uthrapathi. There was also 
anotlver question as to whether he got 
any share in certain properties which 
were left undivided. In this Letters 


Patent appeal we are not concerned with 
these minor questions. The point in 
dispute is whether by this partition 
there was a severance of interest among 
the members of Singaravelu’s branch 
inter se, or whether it was an arrange¬ 
ment by which Uthrapathi alone was 
sent out of the family, the other mem- 
bers remaining undivided. Spencer, J., 
has discussed some questions relating to 
presumptions as to partition in a Hindu 
family being partial or complete. With 
all deference, I am unable to see any 
necessity for discussing such a question, 
where the construction of a document is 
what we are concerned with. The pre¬ 
sumptions the learned Judge referred to 
may probably help if there is any diffi¬ 
culty in construing the deed of partition. 
In the opinion I have formed of its 
contents I find no ambiguity in the 
document which would enable me to 
seek the aid of extraneous evidence to 
construe it. 

Mr. Varadachariar relied upon some 
recitals in the deed as indicating that 
the partition was intended to sever the 
interests per se of the members of Singa¬ 
ravelu’s family. Ho alluded to the fact 
that the minor was represented by a 
guardian. 1 do nob consider that that 
circumstance has any bearing upon the 
question. His interests had to be safe¬ 
guarded anyhow, and the very fact that 
the father who was the legal guardian 
was discarded in favour of the grand¬ 
father, indicates that the father wa? to 
be sent out of the family. The next cir¬ 
cumstance which the learned vakil 
relied on was the fact that the two main 
branches entered into the partition. The 
point he raised was if the object was to 
send away Uthrapathi alone, why should 
there be a division between the two main 
branches. The answer is plain. Sevu ap¬ 
parently did not want to have anything 
to do with his spendthrift nephew, 
and he naturally asked his brother to 
separate his share. The next circnto- 
stances relied on was the clause at the 
end of the partition deed that the mem¬ 
bers mentioned in the deed should have 
no more connexion with each other. Per¬ 
sons acquainted with this part of India 
would nob attach any special significance 
to such a clause. It is a formula adopted 
invariably in every deed of partition; and 
it would nob have entered into the 
of the draftsman to think that he was by 
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this clausa providing for the separation son can compol Iho fitliei to gi\o !iim 

his share. Tlie liocision in Miinjiinutlni 

wNiirnijiimi (:0 strongly suiipoits tlio 


of the son from the father. 

These are all the facts relied on by 
the learned vakil. On the other hand, 
there is an omission in Ex. 1 which is 
almost conclusive against an intentiou to 
effect a severance inter se. Whereas the 
share of Uthrapathi is sot apart and a 
special schedule is annexed to represent 
his share, no such schedule of special 
shares of the grandfather and of the 
grandsons separately was annexed. This 
shows that it was the intention of the 
parties that the son should go out of the 
family leaving the father and the grand¬ 
sons undivided. I feel very little doubt 
in arriving at the conclusion that the 
document did not affect a partition inter 
se among the members of the branch of 
Singaravelu. Notwithstanding this con- 
elusion on the facts Mr. Varadaehariar’s 
question of law has to be decided. He 
said that on the language of the instru¬ 
ment the legal consequence necessarily 
follows that the father Uthrapathi and 
his son Manikam were divided, If I 
understood the learned vakil aright his 
contention was that, as the principle of 
division in Hindu families is per stirpes 
and not per capita, the allotment of a 
share to the father carried with it the 
separation of his son from the main 
branch; he further argued that the fact 
that the son's share was not specihcally 
set apart cannot weigh against this prin¬ 
ciple of Hindu law. I do not agree with 
this contention. 

There is no rule, as I understand it, in 
Hindu law that a father cannot separate 
himself without disrupting the joint 
family. He can leave the family after 
taking his own share just as any other 
oo-parcener, who is not a father, can do. 
The Hindu law clothes him with a fur¬ 
ther right of effecting a partition among 
his sons, whether they like ibor nob. The 
reference of the learned vakil to the the¬ 
ory which for a long time gained cur¬ 
rency in Bombay, that aminorsoncannot 
sue for partition against the wish of his 
lather, does not lend any support to this 
contention. Moreover, as against the 
view in Apaji Narhar KiUkarni v. 
Ramchandra Ravji Kulkarni (6) it 
may be mentioned that for a long time 

beginning with Nagalinga Uudali v. 
Subbramania Mudali (1) the view in 
M^s ha^ been consistent that a minor 
(0) 11892] 10 Bom. 29 


view taken by the learnod Chief .Uistico, 
That was a case of the sous bringing suits 
against their father, and nnoh-s an l enu- 
sins. Tiiere was a dccioe in the suit.. 
After the share of tlieso sons had Lcnn 
separated, the question arose whether 
the other members of the family leinain- 
ed undivided. Mutbuswami Ayyar, I, 
in a very elaborate judgment bold that 
the suit of the sons did not effect a sevo- 
ranee of the family in its entirety. This 
is what he said: 

“It seems to me iinomalous to hold tint in a| 
case where two brothers, each of whom may 
have several sods aud Rrandsons, desire to sepa¬ 
rate, all the membors should be forced loseparale 
the sons aud graud'ous from their f.itlier and 

grandfather.Again, it appears to me that eu-h 

co-parcoiier is at lil)“rty to elect to separate from 
the joint family, but 1 am aware of no text whieli' 
recognizes his power to force a soiiaralioti among' 
others against their will." 

I think that the principlealiovo enun¬ 
ciated applies with oiual force to the 
present case. In a labor case, 
nam Maistri v. ^\^rtl.'iimhu!tl Manlri 
( 4 ), Bhishyam Ayyangar, .1., said thir.: 

“Accordiog to iisageandcustom, Iho remaining; 
members of an uudivid d family, from which ouc| 
or more alone has become divided, continue as 
an undivided family iu its normal stnte and 
not as members who after partition have become 
reunited." 

If I may say so, this exactly represents 
the practice which prevails throughout 
the whole of Southern India, For these 
reasons I am of opinion that by allotting 
a share to I'tlirapatbi neither by law nor 
by the construction of the documont Sin- 
garavclu, tlie father, and Manickam the 
grandson, became separated inter se. Tlie 
effect of the deed was to leave these two 
members undivided, while the son alone 
ceased to belong to the joint family. I 
therefore agree with the conclusion at 
which the learned Chief .Justice lias 
arrived and would allow this appeal with 
costs. 

Bakewell, J.— I agree. 

S.N./E.K. Appeal allowed. 

A. 1. R. 1919 Madras 157 
Odgers, J. 

Giiruswami Vandiyan —Petibionor. 

V. 

Sendathi Kalai PundiaChinnaTham- 
hirar and ol/ieri—Opposite Parties. 

Civil Miso. Petn. No. 1801 of 1917, 
Decided on 10th September 1919. 
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fa) Civil P.C. (5 of 1908), O. 40, R. 1- 
Wasto is ground for appointing receiver. 

I’rcijf of waste is a ground for the appointment 
of Ucceivcr [P 15S C 

(bl C^vil P. C. (5 of 1908), O. 39. R. 1 and 
O, 40, R. l-~When injunction can be issued 
and when receiver appointed stated—Differ¬ 
ence between these pointed out. 

In order to obtain an injunction or the ap¬ 
pointment cf a Receiver the applicant has to 
show that the property is in danger of being 
wasted or alienated and should be pvi'^i'rved Ironi 
waste or alienation: but while in order to secure 
an injunction it is enough to show that the ap¬ 
plicant has a fair questiou to raise as to the 
existence of the right alleged, the Court will not 
ordinarily ajpnint a Receiver wbilo one party 
is actually in possession and an irreparable wrong 
may be done to him by the Court taking iuleriin 
possession of the property. [P 158 C 2l 

7v. li'ajah Aiyyar and T. M. liama- 
aavii A]i\iai —(or rotitjoner. 

. 1 . KriAnuiKWAni/ Anjar, C. . 1 . Sesha- 
(jiri Sastriar for -1. S. Viavanntha 
Ayyar and K. C. Gopala Desikan —for 
Opposite Parties. 

Order—In this petition the appellant 
in Appeal No. 324 of 1913 on the 61e of 
this Court moves for the appointnaent of 
a receiver for the properties of the Siva- 
giri Ziuiiin, which are in the hands of 
respondent 1 to the appeal as he has suc¬ 
ceeded in the suit to establish his right 
to the zamindary properties. The mo¬ 
tion is based on throe allegation.^ of 
waste; (i) alienation of 114 kotahs of 
land at a gross undervalue, about l/9th 
if their real worth, (ii) indiscriminate 
cutting of timber trees and (iii) removal 
of inelvarain paddy by theraiyats. The 
matter was before their Lordships the 
Chief Justice and Napier, J., in March of 
this year and they then decided that the 
appointment of a receiver was as things 
then stood, unnecessary and directed that 
respondent 1 should have possession of 
the plaint properties on furnishing secu¬ 
rity in (ono and a half) lakhs of 
rupees, representing two years’ income of 
the properties the subject of the appeal. 
It was brought to the notice of tlioir 
Lordships that respondent 1 had entered 
into an agreement (Ex. 45 in the case) 
to alienate 100 kotahs of land to various 
persons who were financing him in his 
litigation. The learned Chief Justice, 

however remarked that the conveyance 

• 

of the property had not then been carried 
out and might never take place. It is 
undisputed before me that not only has 
the conveyance cf the 100 kotahs taken 
place but an additional 14 kotahs have 
also since been transferred. Respondent! 


only entered into possession of the pro¬ 
perty in ^larch last in execution of the 
decree passed in his favour. Mr. A. 
Krishnaswami Aiyar for respondent 1, 
oilers to submit to a temporary injunc¬ 
tion restraining the respondent from fur¬ 
ther alienating the corpus of the pro¬ 
perty pending the appeal, and the ques¬ 
tion is whether this is sufficient in the 
circumstances of this case. 

As to the cutting and selling of timber 
it is objected by respondent 1 that the 
evidence of this is furnished largely by 
the very raiyats who are responsible for 
the removal of the melvarara crops. _ I 
am satisfied, however on the affidavits 
that there is some ground for thinking 
that timber may have been improperly 
cut and sold and the ordinary cutting of 
leased crops has been exceeded. As to 
ths crops, any damage is amply covered 
by the security already furnished by res¬ 
pondent 1, and this point need nob bo 
considered. Assuming that acts of waste 
have been proved by the alienations re¬ 
ferred to and by the cutting and selling 
of timber trees the question arises whe¬ 
ther I ought in these circumstances to 
appoint a receiver. Proof of waste is 
certainly a ground for such appointment. 
Compare Sivognanathainmal v. Aruna- 
chaliim Pillai (l). On the other hand, 
the distinction laid down in Chandidat 
Jha y. Padmanand Singh Bahadur (2) 
between the cases in which an injunction 
will issue and a receiver be appointed is 

as follows: . 

“The distinctioo soems to be that while id 
cUlicr case it must bo shown that the property 
should be preserved from waste or alienation, id 
the former case, it would bo sufficient if it be 
sho 'O that the plai.ntiR in the suit has a fair 
rjiiostioii to raiso afi to tho exisUnco of thd righ^ 
alleged; while in the latter case a good prima 
facie title has to be made out.” 

Here of course the respondent is m 
possession and his title has been estab¬ 
lished. In the leading case of Owen v. 
Homan (3) it is said 

“that where tho object of the plaintiff is to assert 
a right to property of which the defendant is m 

the enjoyment, tho case is necessarily invoma 

in further questions. The Court by taking pofi 
session at the instance of the plaintiff may » 
doing a wrong to the defendant, in some cases, 
an irreparable wrong If the plaintiff sbouW 

eventually fail in establishing bis right againsi 

the defendant, the Court may by its i°«rim m 
terference have caused misc hief to the deje nQ__ 

1 Ll'Jlll 11 I. C. 870. 

2 J8951 22Cal.-ISO. 

3 [1853 4 H. L. C. 997. ’ 
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lor which the subsequeat rcstoranon of the pro¬ 
perty may afford ao adequate compensation.” 

In this case it is of course impossible 
to say that the petitioner (appellant) has 
a better prima facie title than respon¬ 
dent 1: see Sivaji Raja Sahib v. AfsJi'fl- 
riyanandaji Sahib (4). I have therefore 
come to the conclusion that a receiver 
should be refused, but a temporary injunc¬ 
tion will be granted restraining respon¬ 
dent^! from making any further per¬ 
manent alienation of the immovable pro¬ 
perty belonging to the zamin during the 
pendency of the appeal or until further 
orders. In my opinion the injunction 
should be extended to prevent him also 
from cutting or selling any trees except 
in the ordinary way by leasing crops or 
in the usual course of husbandry, for 
which of course, respondent 1 will con¬ 
tinue to maintain accounts. The petition 
is dismissed without costs. 

S.n./r.K. Petition dismissed.. 
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AbbUR Rahim and Spencer, JJ. 
Subramama Pillai and another— 
Plaintiffs—Appellants. 

V 

Krishnaswami Somayajiar&ni others — 
Defendants—Respondents. 

First Appeal No. 159 of j918, Decided 
on 4th February 1919, from decree of 
Sub.-Judge. Tinnevelly, in Original Suit 
No. lof 1917. 

(a) Civil P C (1908), S. 92-Suit for decla¬ 
ration of invalidity of appokitment of a trus¬ 
tee by temple committee and for injunction 
restraining him from acting is one under 
92—Sanction is essential—It is one for 
direction for administration of public trust 
and fells under Cl. (I) (h)-U does not fall 
under Religious EndowmentAct (20 of 1863), 
S. 14. 

A suit for a declaration that tbc appointment 
of a trustee by a temple committee is invalid 
and for an Injunction restraining him from en- 

duties or interforing with the 
allulrs of the temple and Us properties is a suit 
virtually for the removal of a trustee and is not 
without the requisitesanctioQ under 

I. ^ treated as ooe in 

which directioD of the Court is necessary for the 
administration of a public trust and falls under 
the «ctlon at least nnder Cl. (/il, sub-S. (1): 

Such a suit doM not come within the scope of 

I*'"’’ ® if not in 

* A 7>- .'/h *•" *** in suit. 

A Civil Court can question tbe appointment of 

a trustee by a Devastbanam Committee, U tbe 


.tppointincut is iiol iinulo r* asoiially aiul in nontl 
faith. [V 1.^9 C 2] 

T. —for .-\i']iollai)ts. 

T. R. Ramiiclhtitdr.i Iinr Inr Defeu- 
dants. 

Abdur Rahim, J. -I am not ilispn^cd 
to agree with the leained Siihonlinate 
Judge that ho hal no juris lictiuii to eii- 
tertaio the suit. The suit is instiLutod 
by two out of three trustees of a toinple 
for a declaration that tlio appoint luont 
of defendants which is practicaUy in 
tbe vacancy created by tho death ul 
the third trustee, by the Devaslhanain 
Committee is invalid and for an injunc¬ 
tion restraining him from interfering 
with tbe affairs andtho property of the 
temple. It is alleged in the plaint that 
this is not a proper apiioinfcment inas- 
mneh as there was improiior understand¬ 
ing between some of tlio members of 
the Committee and defendants as re¬ 
gards the former obtaining lease of cer¬ 
tain buildings lielongiug to tho temple 
at less than tho proper rent, ft is 
further alleged that defendant S had 
agreed in cousideration of his appoint¬ 
ment to grant certain sites to sonieof the 
members of the Committee in tho names 
of third persons. If those allegations are 
well founded in fact—and Hurt isa matter 
which could only be investigated at tho 
trial-the appointment of defendant 8 
could not be said to be either rea¬ 
sonable or made in good faith. There 
are a number of rulings of this Court 
which lay down tho principle that a 
civil Court can question an appointment 
of a trustee by a Devastbanam Corn- 
raitteee, if it is not made rosonalily or in 
good faith [vide Thiruvettyadalha Ai- 
yanyar v. Ponnappa Aiijangar (l), Tiru. 
malaiyappa PUlai v. Venyu Aiyar (3), 
Ganapathi Ayyarw Vedavyasa Alasinga 
Bhaito^T (3), Senhadri Atjijangar v. 
Nalaraja Ayyar (4), and also the general 
observations of the learned Chief Justice 
and Seshagiri Aiyar, J., in Sitharavia 
Ckettyv. Suhramania Aiyar (5). In 
Thiruvengatha Aiyangar v. Ponnappa 
Aiyangar (1) the appointment under 
consideration was that of additional 
trustees: in Ganapathi Ayyar v. VedaV‘ 
yasa Alasinga lihaltar (3) the question 


(1) A. I. R. 1916 Mad. 88=38 Mad.=117e 25 
I C. 9C6. 
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was as rcgarils the power of the Board 
of Revenue altering the scheme of tnan- 
ngeiuent, and in Seshathi Amiangar v. 
XiHoruja Aijijar {-i) the question which 
the civil Court was asked to decide was 
tlie propriety of the suspension of a 
trustee hy the Comniitteo. But the prin¬ 
ciple applied in those cases would apply 
equally to the case of an improper ap- 
pointment of a trustee in a vacancy 
caused by the death of a trustee. 

But then the learned pleaders for the 
respondents have argued that the suit 
,would not lie heeause no sanction was 
'ohtaineil under S. 14, Act 20 of 
!or under S. 92, Civil 1'. C. As re- 

Iqards llie first. I do not think the 

present suit comes within the scope of 
that Act. It is nob acasoofmisfeas- 
Janco. breach of t rust or neglect of duty 
committed by a trustee. But I am 

of opinion that S. 92, Civil P. C., 

does apply. This is a case which may 
properly be descrilied as one in which 
direction of tlie Court is necessary for 
the administration of the public trust 
within the moaning of that section, as 
'held in Neti Rama Jogiah v. Venkata- 
(6)and in Kalisawar Gurakkal v. 
Nataraja Tambimm (7). The mere fact 
that defendant B had not yet taken 
charge of his office or taken po.ssession 
of the properties as a co-trustee with the 
plaintilTs cannot make anydilTerence, be- 
cause the object of the suit is to obtain 
the direction of the Court as to whether 
the plaintffs alone are to act in the 
matter of the trust or they must so act 
in conjunction with defendant 8. That 
view is supported by an observation of 
the Privy Council in Bisken Chand 
Basawat v. Nadir Hosaein (8), as poin. 
ted out in Kaliswara Gurakkal v. NaUu 
raja Tambiran (7). 

Mr. T. Rangachariar, the learned 
vakil for the appellants, however, ar- 
guedlthat this is not a case for the removal 
of any trustee or for any other relief enu. 
merated under S. 92, Civil P. C. Ordi- 
narily, the removal of a trustee would 
mean the removal of a trustee from office 
by reason of some act or omission in 
connexion with his office of trustee, and 
here defendant 8 has nob, as already 

(6 [lors] 20 Mad. 450.^ 

(7 [19091 3 I. C. 255. 

(8 [18881 15 Cal. 329=16 I. A. 1=15 Sar 
113(P.O.). 


stated, entered upon the duties of trustee 
at all. Bub he has been undoubtedly 
appointed by the Devasbhanam Com¬ 
mittee by proceedings held according to 
the rules. Therefore, the Devasthanam 
Committee, so far as they are concerned, 
having the power to appoint a trustee, 
have done what they could in order to 
clotlie defendant 8 with the status and 
power of a trustee. 

At the sanoe time I am rather doubtful 
whether the prayer in the plaint comes 
within the words “removing any trustee." 
Even if they do not I have no doubt 
that the relief is one which is contem. 
plated by the residuary relief No. (li) 
under S. 92, sub S. (l), Civil P. C. 
Clause (h) 

‘‘firantiog such farther or other relief as the 
nature of the c.isc may require/' 

The object of this suit is to have it 
declared that defendant 8 is nob a trustee 
properly appointed and also to prevent 
him from acting in the capacity of a 
trustee. I should say that that is a relief 
cognate to removing a trustee. It was 
also argued by Mr. Rangachariar that 
suits hy trustees do not come within 
S. 92. Civil V. C. But I do not think 
that that contention is at all sound, snd 
no authority has been cited in support 
of that proposition. If the terras of 
S. 92. Civil P. C.. apply to a suit by 
trustees, there is no apparent reason why 
such a suit should beheld to he exempted 
from its restrictive provisions. The 
plaintiffs not having obtained any sanc¬ 
tion under S. 92 of the Code the suit 
is not maintainable. In the result the 
appeal must be dismissed with costs. 

Spencer, J.— I am of opinion that 
S. 92, Civil P. C., is a bar to the main¬ 
tenance of the present suit. The deci¬ 
sions in Jenanguralavaru v. Burma 
Doosji (9), Ponnambala Mudaliyar v. 
Varaguna Rama Pandia Chinnatambiar 
(10). and Samaram Singarachariar v. 
Krishhaswami Iyengar (ll), which've*'® 
cited in the arguments, being all prior to 
the enactment of the Civil Procedure 
Code of 1908, in which Cl. (a), sub-S. ( /» 
S. 92, and sub-S. (2). appeared for the 
first time, must be read in the light o 
the law as it then was. In efl'ect 
a suit for the removal of a trustee fro 
his office. No doubt the relief asked^^—^ 

(9) [1S681 4 M. H'O. R. 2. 

(10) [1871*741 7 M.H. C. R. 117. 

(11) [1919] 4 I. C. 874. 
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in the plaint is for a declaration that 
the appoiotinsnt of defead\<ntS is invalid 
and for a parmioent injunotion restrain¬ 
ing him from interfering with the affairs 
of the temple. But it cannot be deniei 
that defendant 8 has been appointed as 
a trustee by astatutary body competent 
to make the appointment and therefore 
he is a trustee until he is roinovel from 
his office byacompebent authority. There 
was at the time of appointment an exis¬ 
ting vacancy, and under Act 20 of 1863 
the Devasthanam Cornraittes have an 
inherent right to make appointments of 
trustees whenever vacancies occur. It 
is immaterial for the purposes of this 
suit what motives the msmbers of the 
Committee had for making this particular 
appointment. They have as much power 
to appoint a bad man as trustee as to 
appoint a good man, in the exercise of 
their discretion. This is in fact an ap. 
pointment of a man who, the plaintitTs 
say, ought not to be appointed, and the 
only means of getting rid of him is to 
bring a suit for his removal from office. 
The language of S. 92, sub-S. (2), Civil 
P. C., is very clear. It declares that no 
suit claiming any of the reliefs specihed 
in sub-S (l) shill be instituted in respect 
of any such trust as is referred to 
in section, except In conformity with 
the provisions of sub-S. (l). One of the 
reliefs is that of removing a trustee. The 
only exception to this is the case where a 
trustee is sought to be removed under 
S, 14, Act 20 of 1HG3 for tnisfeasince 
or neglect of duly. In either case sanction 
is reciuirad, either the sanction of the 
Advocate-General or the sanction of the 
District Court, and as the present suit 
has been instituted without sanction, it 
is not sustainable. I therefore agree 
with my learned brother that the appeal 
must be dismissed with costs. 

S.N./r.k. Appeal dismissed. 
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Sadasiva Aiyab and Spender, JJ. 
Mariappa Piffat“"Defendant—Appel¬ 


lant, 


V. 


Raman Ckettiar and others—Plaintiff 

and Defendants—Respondents. 

Second Appeal No. 1941 of 1917, Deci¬ 
ded on 6th November 1918, against 

decree of Dist. Judge, Tinnevelly, in Ap¬ 
peal Suit No. 514*of 1916. 
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(a) Provincial Insolvency Act {3 of 1907), 

S. 37—"Court" means Court exercising insol¬ 
vency jurisdiction 

Tho cxpiV'^ioil "tlio Cniirt" in S. :17 sit;nifio< 
the Court osercidu;' jurisdidinti uiIiKt Hint Aft. 

[ilcjci] 

(b) Provincial Insolvency Act |3 of 1907;, 
S. 36—"Void" means voidable. 

The word "void" in S, 'void.'ililf.' 

II’ ir.‘2 C 21 

(c) Provincial Insolvency Act (3 of 1907), 
S. 3( 1)—Powers of invalidating certain defined 
transactions of insolvents should not be ex¬ 
tended to all Courts of original jurisdiction 

A special statutory provision wlieroby {)i-;lrii'l, 
Courts aud other Courts are invested bv iiolific.r 
tion of the Local rrovenimnnl und -r S. .1 (i)_ 
with tlie power, annng other powers, of itivxliil it- 
iug certain defined tr.riisiictions of insolveat.. 
should not bo extended to all Courts of origin,rl 
jurisdiction, whether notified under tlic Act or 
uot. fPlG2C2] 

(d) Provincial Insolvency Act (3 of 1907), 
Ss, 36 and 37—Transfer by fraudulent pre* 
ference or voluntary transfer—Annulment 
of transfer—Insolvency Court have exclusive 
jurisdiction. 

No Court lias the juri-dictlon to annul, as>;ii<;li, 
a transfer am Hinting to a fr in liilont preference 
or a voluntary transfer made within two vears o» 
au adjudication, e.'Cccpl a C.mrl excerci^ing insol¬ 
vency jurisdiction in proceedings which have been 
instituted to declare the debtor, who iiuJe the 
transfer, insolvent by a petition duly prc'eiUed 
under the Act. (p 102 0 1,2] 

(e) Provincial Insolvency Act (3 of 1907), 
Ss 36 and 37—Annulment of transfer—Only 
Official Reciver can set Court in motion. 

It is only the Official Reciver who can set the 
Court in motion to annul a trausfer under S .30 
or S. 37 .33 1. C. 369: Foil. [I> mi c 11 

(f) Provincial Insolvency Act (3 of 1907) 

S. 36-Suil by alienee of insolvent impugning 
sale—Validity of transaction is not open as 
defence — Insolvency Court has exclusive 
jurisdiction. 

S'lli'iri Aiiinr.J.—TholWl Bench deci¬ 
sion ill .30 .V n/. ICO {F.B.) .should not be extended 
fo as to enable a'defeod inl to raise an equitable 
defence, if the Court before which it is raised would 
not have jurisdiction to entertiin asuit if brought 
by the defendant to obtain the relief of cancella¬ 
tion based on the right put for,vard as the basis 
of the equitable defence. Where the right to grant 
such a relief is, by Statute law, vested in a spe¬ 
cial tribunal the defence cannot bo pleaded be¬ 
fore another tribunal not vested with such powers. 
A transfer therefore falling under S. 36 remain, 
valid till set aside by the insolvepcy Court at the 
instance of the receiver and the voidability of 
the transfer cannot be pleaded as a defence iu any 
Court till it is set aside. [p 163 0 2) 

T. M. Krish7ia!}wami Aijyar and E. 
Vinayaga Row^lot Appellant. 

T. R. Venkatarama Sastri and 0. R. 
Sivaramakrishna Ayyar—loc Eespon- 
dentB. 

Spencer, J. —The plaintiff is the wife 
of defendant 2. She purchased the 
suit peoperty from him on 5th August 
1912, the consideration for the sale being 
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the debt fco her which he had incurred for 
hieeiiiii; the expenses of a certain litiga¬ 
tion between himself and bis father, (or 
whiolihehal pledged his wife’s jewels. 
Defendant 1 was a creditor of defen¬ 
dant 2 and brought Original Suit No. 324 
of 1913 in the Court of the Dis¬ 
trict Miinsif of Tinnevelly against him 
:i.nd got the suit property attached before 
judgment. The plaintiti’ put in a claim 
petition but it was <lisiuis30l on 2nd De¬ 
cember 19 l 3. On a debtor's petition 
presented in the District Court on 15tl) 
S:pLo nber 1913 defen lant. 2 was on I2th 
Oecoinher 1913 declare 1 insolvent. The 
Oilieitl Receiver sold the suit property by 
aujliion on 3lst July 1914 and defendant 
3 purchased it. 

The plainDtT Inmught this suit to estab¬ 
lish hor title and has been succossful in 
the lower Courts in obtaining a declara¬ 
tion of hor title, both the Additional Dis- 
trict Munsif and the District Judge find¬ 
ing that the sale by plaintiff's husband 
in lior favour was a genuine one for good 
consideration. They also held that the 
sale by-the Otticial Receiver was a nullity 
for want of a vesting order, citing the 
opinion of Moore, J., in Officictl Hecei- 
ver of Triohiiiopoly v. Somasumhram 
Ckeltiar (l). The proceedings in which 
defendant 2 was aljulicitol insolvent 
are nob in the records of this second 
appeal. Assuming tint those proceedings 
were regular and that under Ss. 16 (2) (a) 
Provincial Insolvency Act, the in¬ 
solvent’s property by the order of ad¬ 
judication ipso facto became vested in the 
OiBcial Receiver, there areotberobstacles 
in the way of defendant 3 who pur¬ 
chased the property from the Official 
Receiver and is the appellant in thissecond 
appeal. The defect in his title consists 
in the admitted fact that the transfer of 
the suit property by the insolvent to the 
plaintiff has not been annulled by the 
Court of insolvency either under S. 36 
or S. 37, Provincial Insolvency Act. 
“The Court “ in Ss. 36 and 37 sig¬ 
nifies the Court excercising jurisdiction 
under that Act: see the definition in 
5. 2 (g), Provincial Insolvency Act), 
which in the present oise was the Dis¬ 
trict Court. I am of opinion that no 
Court has the jurisdiction to annul, as 
such, a transfer amounting to a fraudu- 
lent preference or a voluntary transfer 
made svibhin two years of the gdjtidiea . 

{!) 11916] 84 I. 0, 602. ^ 


tion, except a Court exercising insol¬ 
vency jurisdiction in proceedings which 
have been instituted to declare the 
debtor, who made the transfer, in- 
solvent by a petition duly presented 
under the Act. In Gandla Veeramay/. 
Bamaswamiah Garu (2) it was held 
by Phillips and Krishnan, JJ., that a 
receiver appointed by a Court of in¬ 
solvency could bring a regular suit in 
another Court to set aside a transaction 
under S. 36, Provincial Insolvency Act, 
but. with due respect, I feel doubt whe¬ 
ther that decision was right. Ido nob 
think that a special statutory provision 
whereby District Courts and certa'int 
other Courts are invested by notification 
of the Local Govorrimant under S. 3 (l) 
with the power among other powers of 
invalidating certain defined transactions 
of insolvents should be extended to all 
Courts of original jurisdiction whether 
notified under this Act or not. Otherwise 
conflicts might arise between the deci¬ 
sion of a Court sitting in insolvency and 
the judgment of another Court exercising 
ordinary original jurisdiction. Transfers 
of this kind, if they do not fall under 
S. 53, T.P. .\cb, would, in the absence of 
any provision to the contrary, he valid 


transfers. 

1 further agree with the view taken in 
Hemraj Champa Lall v. Ramhislm 
Bam (3) and in Kauleshar Ram v. Bha- 
wan Prasad (4) that it is (he Official 
Receiver who must set the Court in 
motion to annul a transfer under S. 36 
or S. 37. Those sections speak of such 
transfers as being 'void against the re¬ 
ceiver’’, not void against all the world. 

On the analogy of the English Bank¬ 
ruptcy Act it has been laid down in three 
decisions of this Court that "void’ in 
S. 36, Provincial Insolvency Act, and in 
the coiTesponding S. 55, Presidency 
Towns Insolvency Act, meins voidable 
see Abdul Kndkar v. Official Assiffnrrf 
of Madras (6). Sanharanarayana 

v. Alngiri Aiyar (6) and Official Re¬ 
ceiver of ^richinopoly V. SomasundaTCia 
Chetiiaril). 

An additional reason was given by niy 
learned brother in the latter case, viz. 

that the Act makes the intervention o 
the Ccu rb nec e ssary, which would pQ ^—. 

2 Second Appeal No 3i 0 of IHIG. 

.a) 119171 2 P. L. J 101=88 I. C. 369. 

4) 119171 42 I. C. 845. ^ 
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90 it such a transfer was void ah initio. 

It has been held by another Bench of 
this Court in Ussam Kassim Sait v. 
Palat Mammad Koya (7) that even the 
word "void" in S. 37, Provincial Insol. 
vonoy Act, only means "voidable”, al- 
though that section loaves the Court no 
discretion in the matt<*r, by declaring 
that every transfer of property which 
amounts to a fraudulent preference 
‘"shall be annulled by the Court,” the 
words in S. 36, being "may be annulled.’’ 
It is enough for thi-^ appeal that “void” 
in S. 36, means "voidable.” 

The appellant’s pleader, citing the 
Full Bench case of Lakshini Doss v. Roop 
Laid (8), argues that he should be al¬ 
lowed to raise the voidability of the 
transaction in plaintiff’s favour as an 
e:iuitabl6 defence in this suit, and fur- 
•ther contends that the Oflicial Receiver, 
when he sold the insolvent's property 
by auction, sunj:ieotIy indicated his in- 
tention of exercising his discretion to¬ 
wards the avoidance of the sale to the 
plaintiff. 

But that is not enough. The transfer 
has not been annulled by the insolvency 
Court. The appellant cannot be allowed, 
for the purposes of this suit, to stand in 
the shoes of the Official Receiver, an 
officer of Court, who has not been made 
, a party, and to raise a defence involving 
the decision of a point which it is only 
within the jurisdiction ofaCourt deal¬ 
ing with the estate in insolvericy to de¬ 
cide. 

Moreover, the transfer to the plaintiff, 
looke.l at from the point of view of S 36, is 
not a voluntary transfer, as both Courts 
have found that there was considera¬ 
tion for it. For the application of S. 37. 
it was not made within throe months of 
the presentation of the petition on which 
the adjudication was made. liven regar- 
dod as a transfer in fraud of creditors it 
could, under the authority of Pala- 
niandi Chelty v. Appavu Cheltyar (9) 
and Subramania Ayyar v. Multia Chet- 
tiflf (10), only be avoided by a suit in¬ 
stituted for the purpose of having it sot 
aside. 

Tiie appeal therefore fails from every 
point of view and is dismissed with coats. 

(7) 119171 88 I. C. snT ' 

g 119071 80 Mad. 169 (P. B.). 

119101 84 I. 0. 776. 

1} 119181 41 Mad. 012=48 I. 0. 661 (F. B T 


Sadasiva Aiyar, J. —The Full Bench 
decision in Lnkshvii Dass v. Hoop haul 
(8) (which is binding on me sitting in a 
Division Bench) shouitl not, in my opi¬ 
nion, 1)6 extended so as to enable a defon- 
dant to raise an equitiltlo dofonee, if the 
Court before which it israisoil would not 
have jurisdiction to entertain a suit if 
brought by the defondaut to obtain the 
relief of cancellation based on the right 
put forward as the basis of the equitable 
defence. Such an equitable defence may 
be successfully ple.ided in some cases, 
even though a suit to obtain the relief 
based on the facts on wbicli the defence 
is based may he haired by limitation, 
but I do not think that where the righti 
to grant such a relief is, by statute law,| 
vested in a special tribunal, the defence! 
could be pleaded before another tribunal 
not vested with such power. I therefore 
agree with my learned brother that a 
transfer falling under S. 3(5, Provincial 
Insolvency .\ct, remains valid till set 
aside by the insolvent Court at tho in¬ 
stance of the receiver and that the 
voidability of the transfer could not be, 
pleaded as a defence in any Court till it 
is so set aside. I might further add that 
in this case there is nothing to show that 
the receiver Gopala Ayyar knew of the 
transfer and elected to avoid it. It is 
the Receiver alone that could so elect 
and not a purchaser from him. Hence, 
assuming that an order of annulment by 
the Court at the receiver’s instance is 
unnecessirvand that the receiver’s unila¬ 
teral declaration of intention to avoid 
will suffice, there is nothing to indicate 
that even such a declaration of intention 
existed in this case. The receiver's act 
of sailing the property to defendant 3 is 
no proof of such intention in tho absence 
of evidence that the receiver hu.l even 
knowledge of the alienation to the plain¬ 
tiff. A man cannot intend to destroy a 
thing of whose existence he is unaware. 

I do not wish to enter upon a con¬ 
sideration of the difficult question whe¬ 
ther the Full Bench decision in Lakshmi 
Doss V. Roop haul is) ca.n be reconciled 
with the principle of the recent Full 
Bench decision in Suhramani Ayyar v. 
Muthia Cketliar ilO), in which it was 
held that a defendant cannot set u)) the 
voidability under S. 53, T. P. Act, of an 
alienation made in the plaintiff's favour 
in fraud of creditors till such alienatioD 
is set aside actually by a decree passed 
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ill a reuular suit, especially in view of 
oven more recent Gecisions which held 
tlvil even a single creditor could main¬ 
tain such a suit brought in his own in- 
dividual interest and not necessarily on 
behalf of all the creditors. 

S.N./r.K. .ippeol (lismisml. 
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Ayi.in^> and Si:shaciIRI Aiyar,-TJ. 

{F. S. K. Ilaji) Senn Muhoinmad Ah- 
dnlGiifjur lloirthar and UJin/Zie/—De¬ 
fendants— Appellants. 

V. 

Hiiniida Beevi Ammal and others— 
Blaintilf and Defendants—Respondents. 

Civil Appeal No. 390 of 1017, Decided 
on Ihth January 1919, from decree of 
Sub Judge, Tuticorin, in 0. S.70 of 1916. 

(a) Interest Act (32 of 1898 j-Act is not 
exhaustive-Interest can be awarded in 

cases not coming under Act. 

Tbe iDtcres^t Act U not exhaustive of all 
claims as to interest and it is open to ihe Courts 
in India to award interest in cases not coming 
williiii the purview of tbe Act, on priociples of 
eqmtv justice aud good conscience. [P C 2] 
^(b) Interest Act (32 of 1898)-Act does 
not apply to unascertained sums of profits 

attract the provisions of the Interest Act 
tbe amount in dispute must be a debt or a cer¬ 
tain sum payable at a cortam time or otherwise. 
It has no application to a» “'‘ascrliimed sum 
claimed as the protits of -‘ trade. U lOo C IJ 
(cl Interest- Minor Mahomedan suing tor 
her father s share in family trade against 
her coheirs, who used assets m another 
trade, is entitled to 6 p. c. interest on her 

share from father's death. 

Where a Mabomedan minor sued for the 
recovery of her deceased father’s share in a 
Sy trade, »hich «a. utilized by bar cobeus 
separate buzioese from wh.cb they derived a 

that the plaintin was cutitled to inter- 
nn her share at the ordinary current rate of 
6 percent, per annum from tbe date of her father’s 

Lath • 29 J- C. ifS. ^■‘Ondon, Cnatham 

flnd Dover Company v. South Eastern 

Raihmy Compiny (1893) .1. C. 429, 

T. Bnngachariar and C. li. Suhra. 
manya Aiycr—for Appellants. 

S, Srinirasu iyyu»{;ar—for Respon¬ 
dents. , 

Judgment.—This isasuib by a Mahom- 

medan cosharer for recovery of her share 
other father’s property from her brothers 
and sisters. The right of tbe plaintiff, who 
■was a minor, to sue was denied in the 
Court below but has not been pressed be. 
fore us. The only two points v^hioh Mr. T. 
Rangachariar argued were: (1) whether 
the plaintiff is entitled to mesne profits 


of the immovable property, and (2) whe- 
ther she is entitled to interest upon her 
share of tbe assets of the partnership 
carried on by her father. On the first 
question it was pointed out to us that in 
the Court below there was no allegation 
that mesne profits were not payable. 
There is no issue upon the point, and 
there is no discussion in the judgment of 
the Court below about it. Issue 6 as. 
sumes that the plaintiff was entitled to 
mesne profits and only raises the ques- 
lion of the deductions claimed by the 
defendants in their written statement. 
Under these circumstances we refused to 
allow the learned vakil to argue that 
point before us. 

The second question has been argued 
elaborately by Mr. T. Rangachariar for the 
appellants and by the learned Advocate- 
General for the respondents. We have • 
como to the conclusion that the decree 
of the Court below is right, though not for 
the reasons given by it. It is clear from 
the admissions in the written statement 
and from the evidence in the evidence in 
the case that the share of the plaintiff 
in the firm’s assets was utilized by de- 
fendants 1 and 2 in the trade carried on 
by thorn and that profits were derived 
from that trade; the amount of profits 
alone had not been ascertained. The 
learned vakil for tlie appellant relied 
upon Kamalammal v. Veeru Meera [l), 
Subramania Aiyar v. Suhramanta Aiyar 

(2) and Lata Knhjau Das v. Sheikh 
Maqhnl Ahmad (3) and tbe earlier Mad- 
ras cases and contended that, as no notice 
of demand was made, no interest al¬ 
lowable under Act 32 of 1839. ° 

them were cases under the Act. In the 
first place- it must be pointed out that 

the Interest Act is not comprehensive oi 
all claims to interest. Without goino 
into details, it may be mentioned thac 
the object of 3 and 4 William 4, Ch, 42. 
S. 28. which was extended to India oy 
Act 32 of 1839, was to repeal the usury 
laws relating to interest. . 

enactment ol 3 and 4 William IV, ther 
was a law in the reign of Edward t»e 
Confessor which absolutely 
Courts from awarding interest in su» 
upon moneys lent. Attempts 
i n the reign of Henry VII to mit ij^" 

(1 {.18971 20 Mad. 481. 

(2 {19081 31 Mad. 250. „ .<, 7 - 46 T.O 

3 A. I. R. 1918 P. 0. 53=40 All. 497-40 

548 (P. C.). 
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TigouT ol this prohibition, 3 and 4 Wil¬ 
liam 4, Oh. 42, was enacted with a 
view to meet such a demand. It is clear 
from the language of the Act that the 
provisions dealt with only a particular 
class of cases, and enabled the Courts to 
give interest at the current rate under 
certain conditions. The framers were 
anxious that the right to interest, if 
any, otherwise possessed should not be 
interfered with by this enactment, and 
inserted the proviso to the effect that in¬ 
terest shall be payable “ in all cases in 
which it is now payable by law.” In 
India also ancient texts can be quoted to 
show that there was a prohibition against 
the taking of interest on moneys lent. 
One text of Manu exemplifies the abhor¬ 
rence felt by the ancient sages on this 
question. Manu stated: 

“KcilLer a Brabmin nor a Ksbatriii, thou^b 
distressed, must ceccivo interest on loans, but 
each of them, if he please, may pay a small in¬ 
terest permitted by la-.v, on borrowing for some 
pious U3‘, to the sinful man whodoraandsit. See 
Golobrooko's Digest, p. 28. 

It locks as if when 3 and 4 William 4 
was extended to India, these provisions 
contained in the Hindu law were kept in 
mind. It is therefore clear that the In- 
torest Act is not exhaustive of the sub- 
ject. 

There is another difliculty in the way 
of applying the Interest Act to the pre¬ 
sent case, To attract its provisions the 
jamount in dispute must bo a debt or a 
jeertain sum payable at a certain time or 
jOtherwise. What is claimed now is a 
iBum of money which, on taking accounts, 
Iwould be payable to the plaintiff as her 
Ishare. It was held in Omrita Nath 
Milter V. Administrator-General of Ben¬ 
gal (4) that unless the amount is settled 
the Act is not applicable. In London, 
Chatham and Dover Hy. Co. v. South- 
Eastern Railivay Company (5) a claim to 


payment under a building contract to be 
paid monthly on the certificate of the 
engineer was held not to be a debt or a 
sum certain if uie amount was disputed, 
see also Hill South Staffordshire liy- 
(6). In Ward v. Eyre (7) it was held that 
a halanoe of account is not a sum certain 
within 3 and 4 William 4, Ch. 42. The 
Calcutta High Court in liulnessur Biswas 
vjiurish Chunder^Bose (8) acted on the 

4) UBysl25Cal. 6D 
6 ) 116021 1 Cb. 120. 

;0 119741 18 Eq. 181=43 L.J.Cb. 556. 
f7 118001 15 Oh. D. 180=40 L. J. Oh. G57. 

(8 11885} 11 Cal. 221. 


same principle. Thoroforo the Interest 
Act has no a|iplication to the case heforo 
us, and conse(iu 0 ntly tho decisions relied 
on by the learned vakil for the ni)pellant 
have no hearing on the mat loi wo have 
to decide. On the other hand, the cases 
to which the learned Advocate-Cciieral 
drew our attention establish that the Act 
was not intended to affect paymonl^ of 
interest or compensation in matteis not 
coming strictly within the letter of tho 


law. 

In Miller v. Barlow ('.)) tho -Tudi- 
cial Committee point out that Indian 
Courts are Courts hotli (jf law and of 
equity and tl>at they can award as dama¬ 
ges interest not eovei od l;ytlioAef. In 
Hurropersoud Roy v. S!tama]y;rsoud 
Roy (10) a similar principle was enuncia¬ 
ted by IheludcialCoromitfee. In Ilnmira 
Bibi V. Zubaida Biii (11), which was a 
case of dower, tlm Judicial Conmiittec, 
after saying that the Interest Act was not 
applicable, allowed interest as damages, 
see also Ahmed Miisoji Solcji v. Jlushim 
Ehruhim Stileji iVl) another decision of 
the Judicial Committee. There are dcci- 
sions of the High Courts in which in- 
terest was allowed apart from the Act: 
Alagappa Chettiur v. MulhuhiivKirn 
Cheltiar (13), AbdiilRahimanv. R'tvginh 

Goundenili), Khetra Mohan Foddnrv. 
Asioini Kimnr Saha (l5), Mohamaya 
Prosad Singh V. Ram Khelawan Sniyh 
(iff), Chajmal Das v. Brij Bhukan Lai 
(17) andCollet'tor of Ahmedabad v. Lavji 
Mulji (1^). Mr. Rangacliariar conten¬ 
ded that tlio above cases proceeded upon 
tlie j)rincipl6 that there wa'^ an estab. 
lished practice as to interest regar^iig 
the matter dealt with in them, and that 
the principle should not ho extended to 
the case of a Mahomedan lady claiming 
interest on an unascertained sum of 
money due to her as her share of the 
trade. We fail to see any difference in 
principle between the cases to which we 
have referred and to the case now before 
us. The only decision which supports 

“'(b) UK721 3 P. C. 733. 

(10) L1877-781 8 Cal. 654=5 I. A. 3! (P. C.). 

(U) A I. R. I'JIC P. 0. 40=3H .Ul. 581=36 I. C. 

87=43 1. A. 29J(P. C.). 

(12) A. I. R. 1915 P. C. 110=42 Cal. 914=23 


I. 0,710=42 1. A. 9Ur. C.). 

(13) 11017) 41 Mad. 316=42 I. C. 836. 


(14 

18 

16 

17 


A. I. R. 1914 Mad. 148=22 I. C. 597. 
11918) 45 I. C. 667. 

U912) 15 1.0.911. 

11896) 17 All. 611=22 I. A. 199 (P. C ). 


18) 11911] 85 Bom. 266=10 1. C. 818. 
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Mr. llui^Achariar is Marian V>eevi(im- 
vi 'l V. M.f'lir Keera Saliih Taragaji (G). 

Id that- cast! tliere has been no discns- 
hiod cn tho ciues’ion and the reference 
r,o ilio carniug of interest shows that 
tlie decisiou should be conhned to the 
facts of the case. The learned vakil for 
tite apiiellant relied very stronf^ly upon 
the ob-ervatious of the noble and learned 
Ijjrds in L‘>nnii>i. Chatham and Doier 
Jiaihr.nj Comp'Diij v, South-Eastern 
Rdilwaij Company (7) for the pro[)osi- 
ti.m that in matters outside the Interest 
Act no iiKcrest is payable The noble 
fj;ids wlio t(;uk part in tlio discussion, 
especially Lord Ilerschell, point out that 
tl.i.To li:i3 been a course of decisions in 
J’hj^hind which tried the hands of Courts 
from ciwaidiny interest on ef]uitabl3 
t»ruu[ids; and they regrette.l that they 
wore obliged on the principle of stare 
decisis to decline to reopen the question. 
There is no such course of decisions in 
this country. On the other hand the 
Privy Council held very early that on 
principles of equity, justice and good con* 
science, wliich are specially referred to 
in the Civil Courts.Act, the Courts in 
India are at liberty to award interest in 
cases not coining within the purview of 
the Interest Act. The Indian Courts 
hive followed this rule for a long lime. 
The Courts in this eounr.ry th.ereforo are 
not haiDpojf'-l iu the exercise of their 
equity jurisdiction in the siine way that 
English Courts have been. 

It is not necessary therefore to refer to 
another argument of the learned .Advo¬ 
cate-General which rested the claim to 
interest upon the existence of a quas5- 
fiduciary relationship between the plain- 
itiff and her brothers. We think tlie Sub- 
ordinate Judge is right in allowing in- 
terest. But, in our opinion, ho ought not 
to have allowed more than 6 per cent. 
The current rate of intore‘?t in this coun¬ 
try is ordinarily that, and no special 
reason has been shown why it should be 
raised to 9 per cent. The analogy of the 
Trusts Act, S. 23, to which the learned 
Advocate-General referred us, has no 
bearing on the present question and we 
are not prepared to allow compound 
interest at G per cent. The interest 
allowed will be reduced to 6 per cent 
tbrougliout. Subject bo this modification 
we dismiss the appeal with costs. 

S,n./R.K. Appeal dismissed . 
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Ayling, J. 

(-1/. Jl. lly. VellanhiSrinivasa) Jagan¬ 
nadha Rao Bti/mdur—Petitioner. 

V. 

(M. 11. liy. Gadicherla Venkata) 
Gopalakrishna Rao Bahadur Zamindar 
of Rajupeia —Accused—Opposite Party. 

Criniinil Revn. Case No. 714 of 1918, 
and Criminal Revn. Petn. No. 577 of 
1018, D/- lOth April 1919, to revise 
order of Suhdivisional Magistrate, Bez- 

wala. iu Misc. Cise No. 14 of 1918. 

(a) Criminal P. C. (5 of 1898), Ss. 145. 148 
and 439—Final order based on evidence 
partly recorded by 1st Class Magistrate and 
partly by subordinate Magistrate under his 
directions is not bad and cannot be inter¬ 
fered in revision. 

Wborc a 1st Class lilagistrate passes a final 
order under 8. 118, ou evideuce partiv recorded 
by a Sub irdiuato Magistrate uuder bis directions 
and partly recorded by himself, ho caunot bo 
deemed to have noted without jnrisdicUou so as 
to call for interfeceuco by the High Or.urt in re- 
visiou. [P 1^'^ C P 

(bj Criminal P. C. (5 of 1898), S. 145- 
Likelihood of breach of peace is sufficient 
to vest jurisdiction. 

The essential requisite to give a Magistrate 
jurisdiction under 8, 115, is that he must be 
satisfied that a depute exists likely to cause a 
breach of the peace concerning land or water or 
the boundaries thereof. Once he is so satisfied, 
his juri-dicii.ju is complete and his subsoqueot 
action must be considered in relation to pro¬ 
cedure. not jurisdiction. [P 1C7 0 2l 

(c) Criminal P. C. (5 of 1398),-S. 145— 
Enquiry by subordinate Magistrate is not 
limited to inspection and report. 

An inquiry by a Subordinate Magistrate to 
wTiom a matter is referred under the provisions 
of S. 145. is not coufimd to a mers insncction of 
the locality and a report thereon; 17 I. C. 65, 
Foil. _ LP 167 0 2] 

P. Somasundram^ioT Petitioner 
V. Raniesam anG Osborne aod —for the 
Crown. 

Order. — In this case the Subdivi- 
eional Magistrate passed a preliminary 
order under S. 145 (l), Criminal P.O. 
Ho then passed proceedings directing the 
Sub-Magistrate of Tiruvur to hold a 
local inquiry, record evidence on both 
sides as to possession and submit his re¬ 
port with the records. The Sub-Magis¬ 
trate exaininod 24 witnesses, exhibitetl^ 
number of documents and submitted bis 
report with the records. The Subdivi- 
sional Magistrate examined 8 more wit¬ 
nesses himself and then passed orders ou 
all the evidence thus recorded by liimsel 
and the Sub-Magistrate, declaring one 
party to he in possession. It is 
(l) that the Subdivisonal Magistral® 
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action in directing the Sub-Magistrate to 
take evidence was not authorised by 
S. 148, and that he was not entitled to 
consider the evidence so recorded,!?) that 
this action rendered the final order passed 
by him void, as being without jurisdic¬ 
tion. For both propositions reliance is 
placed on the judgement of Wallis. J., in 
Arumuga GounAen v. Venkala Suhhier 
(1), which certainly seems to support 
them. The true scope of S. 148, Crimi- 
nal P. C., seems to me to bo a very 
doubtful matter, and if it were necessary 
for this case to determine it, I should 
feel constrained to refer the case (or tlia 
decision of a Division Bench. The ques¬ 
tion does not appear to have been 


Kamal Knttij v. (Uhujavinna 72f/irt(G.) 
The judgment in that case (to which I was 

party) says p. ‘28()(<i/ llh Mod.): 

“The essential rc<|iiisito lo rivo a ^fiiRistrate 
jurisdiction under S. 115, ('nnuii;ii I'- t •, 
he must bn satisfied from inforuKitii'n of si>nio^ 
sort tliivl a disputo exists likelv t* cius-' a, 
breach of the peace cnnccniitiK land or waicr o 
the boundaries thereof in his jurisdieliou. diic' 
he is so satisfied, his jurisdiction is compk-t'.- and 
his subsequeut action must be coiisidi'rcd. 
in relation lo procckuc. not jurisdiciion . 

This ruling, so far as I am aware, has 
not been subsequently questioned and 
with all respect to the view expressed in 
Arumug<i Gotinden v. Venkuta SiihhieT 
(1), I must follow it, especially as 1 see 
no reason to alter my opinion. I must 

f.ti ArafrArA rlicmlfift tKo IITSSdUt V6Vision 


seriously argued before the learnel Tudge petition. 

in Arumaga Gomden v. Venkata Suh. sn./e.k. Petili m (li.miss cd. 

bier (1) and he contents himself with '(5)[i9i2J t;(i Mad. 27S=171. C. ba 

quoting three earlier rulings [Baikunt —- 

Knar, In re (2), Hanumanthappa v. A. I. R. 1919 Madras 167 


Hussain Saib (3) and High ( ourt Pro- 

reedings, 13i/t November 1868 No. 1492 

(4)1 In the former case Prinsep, •!., 

certainly says that the local enquiry 
"should be restricted solely to some question re* 
lating to the feature of property about nhicb the 
dispute has arisen, and that it ebould not be 
directed to any matter which can bo proved bo' 
fore the Ma;;i8trate by oral evidence such as the 
question of act!i<il possession." 


This dictum seems to intirely ignore 
the very wide definition of ’inquiry" in 
S. 4 (k), Criminal P. C.; and 1 inav add 
.liat if it were the intentinn of the legis¬ 
lature to make the inquiry a mere "in- 
siiocbion" as the learned Judge seems to 
think, it would have been quite easy lo 
say 80 . The two Madras cases merely lay 
down that it is not open to the Suhdivi- 
sional Magistrate to depute the whole 
investigation to the Suh-Magistrato and 
'to decline to reaeive aiiy evidence himself, 


as he is bound to do under S. 145 (4). 
But assuming tliat the Subdivisional 
Magistrate’s action in proceeding partial¬ 
ly on evidence recorded under his order 
by a Subordinate Magistrate and not by 
himself is irregular, I am clearly of opi¬ 
nion that this does not etfoct his jurisdic. 

(tion, or warrant the interference of this 

Court in revision. The wliole question 
of the circumstances in which this Court 
would interfere with orders under S. 145, 
Criminul P. C., has been considerel in 

fl) 10091 81 Mad. 82 
(2) LIOOC) 8 0. L. B 134. 

(8) 18091 2 Weir 118. 

(4) 119631 2 Walt 07. 


Wallis, C. J. and Ayllv., J. 

2’. K. Vasudeva Kamath and of/it'r'? 
Plaintiffs —Appellants. 

V. 

Naltoji Lakshminaraijanii Hao and 
oi/(cr5 —Defendants—Kespoudents, 

Appeal Suit No. 82 of I'JiB, Decided on 
12th February 1919, from decree of 
Dist. Judge, South Kanara, in Original 
Suit No. 4 of 1917. 

Provincial Insolvency Act f3 of 1907), S. 16 
— After adjudication creditor cannot sue 
under S.53,T. P. Act,to set aside transfer 
without sanction-Transfer of Properly Act 
(4 of 1882). S S3. 

After .in order of adjndioation ha^ been passed 
iiiulor H. in a cr’ditor of tbo iii'oh'cnt is de- 
b.rrc-d by sub-S. (2) (b) of that tcclioii {rnii : i- 
iog under S. 53, T. V. Act, lo ^el aside a l'an>-fcr 
by the insolvent without first obtaining tlic 
leave of the insolvency Court. il’ 1G9 C l] 

K. P. Lakshmana 7?oty“ for Api)el- 
lants. 

K Snndara Row—tor ilespondents. 
Judgment.—The question in this ap¬ 
peal is whether, after the making of an 
order of adjudication under S. 16, Pro¬ 
vincial Insolvency Act, 1907, a creditor 
of the insolvent is prevented by the 
provisions of sub S. (2) (b) of that sec¬ 
tion from suing under S. 53, T. P. Act, 
to sot aside a transfer made by the insol¬ 
vent without first obtaining the leave of 
the Court. There appears to be a curious 
abs.nco of authority as to the effect of 
the corresponding provision in the 
English Bankruptcy Acts with respect 
to actions by creditors under the Statute 
of Elizabeth, which corresponds with 
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S. 53, T. r. Act. The nature of the suit 
uiulor the English and Indian Acts has 
recently been discussed in this Court in 
Palamandi Chetli v. Appavu Chettiar 
(1), Siibnimania Ainjar Mutliia 
Chettiar (2) and Kottnrathil Puthiya- 
puratjil Pokker v. Balalhil Parkim 
Chandrdnkanili KunJitunad (3). Itap- 
|)eavs that in llngland, while such a suit 
should ordinarily boon hehaU of all the 
creditors and the decree should declare 
the transfer void against all of them, a 
judgment-creditor may sue in respect of 
his own debt alone and obtain satisfaction 
for it. The subsection of this Act pro* 
vides that 

‘‘except as provided bv the Act uo creditor to 
wbom tlie insolvent is iodebteJ in tesjicct of any 
debt [irovable under this Act shall, during the 
pendonev of the insolvcucy •proceedings, have 
any remedy against the property or person of the 
insolvent in respect of the debt or commence any 
suit or other legal proceeding, except with the 
leave of the Court and on such terras as the 
Court may impose.” 

A suit by a judgment creditor, such as 
I have mentioned, without the leave of 
the Court would. I think he in contra- 
ventionof this section, and would enable 
the judgment-creditor to obtain satisfac¬ 
tion of his decree out of the property 
declared in the suit to be the property of 
the insolvent. Even as regards a suit ))y 
a creditor who was not a judgment-credi¬ 
tor to declare a transfer void against 
creditors generally, I think the words of 
the subsection “or commence any suit 
or other legal proceeding” are sufficiently 
wile to cover a suit to make property 
available as the'property of the judgmeut- 
debbor and to forbid the institution of 
such a suit as this without the leave of 
the Court. The policy of the law as dis¬ 
closed in the section is to place the ad¬ 
ministration of the estate including the 
realization of assets under the control of 
the Court, and it would he opposed to 
this policy to allow a creditor to proceed 
with a suit of this kind except with the 
leave of the Court and on such terms as 
it might impose. We agree with the 
Subordinate Judge and dismiss the ap- 
ipeal with costs. 

S.N./r.K. Appeal dismissed. 

(1) 11916] 34 1. C. 778. 

(2) 41 Mad. 612=43 I. C. 651. 

(3) U919] 42 Mad. 143=511. C. 714. 


A. I. R. 1919 Madras 168 
Special Bench 

Abdur Rahim, Oldfield and 
Coutts-Trotter, J.J. 

Kandasami Pillai and others — Plain- 
titl's—Appellants. 

V. 

Ramasomi Mannadi and of/iers—De¬ 
fendants - Respondents. 

Letters Patent Appeal No. 186 of 1917, 
Decided on 30th September 1918, against 
judgment of Kumaraswami Sastri, J. in 
Appeal Suit No. 64 of 1916. 

(a) Transler of Property Act (1882), S, lOS 
— Lease includes agricultural leases. 

The definition of “lease” iu S. 105. applies to 
agricullural leases in India. IP 169 C1] 

(b) Transfer of Properly Act (1882), Ss. 105 
and 108—Failure of lessee to pay premium sti¬ 
pulated— Lessor is not entitled to withhold 
possession unless possession is made condi¬ 
tional by deed. 

A lease is not a mere contract but the inns- 
for of an interest in immovable properly and the 
lessor is not entitled to withhold possession fronv 
the lessee merely because the latter has failed 
to pay the stipulated premium, unless the docu¬ 
ment provides that the lessee is not to have 
possession until the fulfilment of a certain con¬ 
dition : 8 I.C. 364; 30 Mad. 52J and 16 M.LJ. 
524, Appl. 17 l.G. 310. not Appr. and 18 
Mad. 126, E.rpJ. IP 169 C 2] 

(c) Contract Act (1872), S 39-Applicabi¬ 
lity—Extent of, slated. 

Per Coull^ TiolU-r. ■!. — Section 39 applies 
only to a stole of things where there is a 
scries of executory promises on both sides, and 
so soon as one part of tbe obligation has been 
performed by a complete transfer of the property 
in question, that sccticn ceases to have any ap¬ 
plication. LP 1^2 C1] 

S. Parthasarathy Aiyar—lor Appel¬ 
lants. 

K. Rajah Aiyar —for Respondents. 

Abdur Rahim, J.— I entirely agree 
with tlie judgment of the learned Chief 
Justice and nyiII only shortly give luy 
reasons for the conclusion T have arrived 
at. The plaintilTs obtained a lease for 
17’years of a certain garden from the 
owner of the property, defendant liu the 
suit. The document provides that the 
plaintiffs are to discharge a prior encum¬ 
brance to the extent of Rs. 2,505 besides 
making two other small payments. They 
failed to discharge the .encumbrance, ao® 
the mortgagee, whose debt they had 
bound themselves to discharge, brought a 
suit to enforce the mortgage and obtained 
a decree. In the meantime, while the 
suit was pending, defendant 1 granted ® 
usufructuary mortgage to defendants 4 o 
7 and with the money so realized t® 
mortgage decree was paid off. The oQ * 
ordinate Judge in the Court of trial he 
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that, since the plaintiffs failed to pay the 
amonnt stipulated for iu this document, 
they were not entitled to possession of 
the properties, which was their chief 
prayer in the plaint. On appeal to this 
Court, the learned Chief Justice was of 
opinion that the fact that the plaintitTs 
had not paid the amount mentioned in 
the lease, was no answer to their suit for 
possession; whileKumaraswaini Sastvi.J., 
the other learned Judge who heard the 
appeal, disagreed and confirmed the de¬ 
cree of the Subordinate Judge. 

On behalf of the respondents Mr. K. 
Rajah Aiyar, sough first of all to argue 
that the document in question, R. 
was not a lease at all, hut a mere contract 
with respect to the future produce of cer¬ 
tain trees. In the first place, this was 
not their case, up till now. and the writ¬ 
ten statement itself proceeds on the as¬ 
sumption that Ex. Ij is a lease. No 
doubt it is called a contract relating to 
coffee and plantain jiioduce. But that 
description is not ipso facto conclusive. 
We find that the document goes on to 
state 

"1 have granted to you on lease the coffee, plm* 
tain, and jack produce belonging to me." 

Further it says: 

'.You shall enjoy according to your choice tlio 
coffee, plantiiin and j.ick produce * * ’ * for 
17 years from this date and on the expiry of the 
terra, surrender the lands tome without any 
objection whatboever. The asbossracttl due for 
this land shall be paid by me;" 

then it gives the boundaries of the land. 
There can be no doubt whatever that 
what the parties contemplated was 
a lease. We have got all the apt 
words of a conveyance by way of a 
lease. There would be no sense in talk¬ 
ing about surrendering the lands, if it 
was only the future produce of certain 
trees apart from any interest in the land 
that was meant to be granted. Proceed¬ 
ing on that basis, there cannot ho any 
doubt to my mind upou the authorities 
that the lessee is entitled to possession 
of the land demised to him, even though 
he has not paid the premium ho bound 
himself to pay. This is an agricultural 
lease and therefore the Transfer of Pro¬ 
perty Act, in its terms does not apply. 
But the Transfer of Property Act, when 
it defines a lease of immovable property 
by S. 105, gives a definition which is un- 
doubtedly applicable to agricultural leases 
as well in this country, Mr. Rajah 
Aiyar did not attempt to argue that the 


definition of a lease as contained in 
S. 100 is not a|)plic:ililo to agricultuial 

leases. S. 100 says; 

"A lease of iiumo\ablc pro[eriy isa transfer -f 
a right to enjoy such properly etc." 

Now S. lOS lays down the rights an! 
liabilities of the lessor and the tossce. 
Cl. (h) of that section provides lliat 
' the Ic-sor is bound on tlio Ic.-i^ce's niinofi i ' 
put him in po.'scsdon of the property," 

and Cl. {!) says that 

"the lessee is bound to pay or tender nt the pr< - 
per timeand place, the premium rr rent to ilic 
lessor or Ins agent in this behalf." 

And it is argued that this is a ca?e of 
reciprocal contracts, and that tlio lessor 
is only hound to put the lessee in )io^«es- 
siou after the lessee lias paid or is pre¬ 
pared to pay the premium that is agreed 
upon. This, to my mind, proceeds en¬ 
tirely on a niisccnception of the tniei 
nature of a lease and of the rights of the' 
parties arising from such a transaction. 
It is not a mere contract: it is a transfer 
of a right to enjoy the property. That 
means it is a transfer of an interest in 

I 

immovable property, and S. 108 assumes 
it is a transfer of such an interest. The 
right of the lessee to ho put into posses. 
sioD arises from the words of the demise 
which imply tliat the riglit to possession' 
is granted to the lessee, and the lessor is 
not entitled to refuse to give possecsion 
to the lessee unless the document provi-' 
des that the latter is not to have posses 
sioQ until the fulfilment of a certain con¬ 
dition. It is found hy both the Courts 
that no Slid) condition exists In this 
case. No doul)t there are also other 
rights and liahilities, both of the lessor 
and the lessee, wliich are set out in 
S. 108, T. P. .\ct, and whicl) arise out of 
the general law governing the relations 
of landlord and tenant The liability of 
the lessor to put the lessee in possession 
may be said to arise out of the implied 
covenant applying to leases, as put by my 
learned brother, Coutts Trotter, J., in 
Secij. of Stnle v. Pemmaraju Venkaijija 
Garu (1). The distinction between execu¬ 
tory and executed contracts is well know n, 
as pointed out in Wolverhampton and 
WalshallRailway v. L. k N. W. Jiy (2). 
A lease is an executed contract; it is a 
transfer of property or of an interest in 
property; and all the considerations which 
apply to the enforcement of mere con- 

(!) 119161 40 Mad. 910=:»5 I. U. 254. 

(2) L1873] 16 Eq. 433*43 L. J. Ch. 131. 
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tru-i' ii' not 1102635 iiilyapply to a trans¬ 
fer. 

W'o have liecii referrel to a nutnhev of 
2 V5C5, both of tl>is Court and other Courts 
in which it is laid down that <a vendee of 
iinmovahlo property is entitle 1 to |)u5ses. 
si.m of the property oven though he has 
not pail the consicleratic'u mention?! in 
the it-el of sale: see for instance Tehi- 
( heit'-i V. Cror}n<hiMm ') X<iii'^;er{-^), 
VelojfidhO' Chcltij v. GnvinihfiWinnl 
/;<?«(•}), (roviwiomiihii v. Oopnla- 
ch'iriitr (d' atiil this proposition Mr. 
.Uijah Aivir has not contested before us. 
But he sav' there is a distinction between 
asale and a leiso. llis arj^ument is tliat 
a leisG for a term stands on no lu' 4 her 
footing tiian a mere contract, and be lias 
roferi'o I us for this position to tiie Icng- 
!iah law. In Bnglis'i law no doubt a 
lease for a term is a mere chattd interest 
and has been treated as such in some of 
the cases, for instance by Cliitty, J., in 
Wallis V. Hands (6). But he has nob 
been al>Ie to cite any Indian cases to 
show that these technical distinctions of 
Bnglish law between real and chattel in¬ 
terest in land obtain in India. Speaking 
for myself, I am not aware that tdre 
peculiarities of English law as regards 
leases for a term Ivivo ever been a!opte-l 
in this country. The law regarding real 
property in India is, in many rcsfiects 
very different from that of Idngland, and 
it is especially so regarding leases; for in¬ 
stance In.lian law recognizes leases in 
perpe:uity which are unknown to the 
English law, though it recognizes leases 
for such terms as for 09 years or 099 
years. And I do nob think I should he 
justified in importing tlie technicalities 
of English law relating to leases for 
terms into this country. 

Mr. Rajah Aiyar’s main argument has 
been that there is some sort of oiiuity in 
his clients’ favour and therefore we ought 
to deny the plaintiffs the remedy which 
they seek, viz., recovery of possession. 
What the plaintiffs seek is a remedy in 
law, and their rights to iiossession can¬ 
not be defeated by pleading laches or any 
other cansiilerations of that kind which 
might he effective if the suit was one for 
some relief in otuity. Reliance w.is 
placed on S. 39, Contract Act 9 of 1872. 

(3) LlOK'l 34 Mad. 543=3 I. C. 364. 

(4) [1^071 20 Mad. 524. 

(5) 11906! 16 M. L. J. 524. 

^6) L18931 2 Oh. 75=62 L. .1. Ch. 5S6. 


But this is not a case for enforcement of 
a contract. The plaintiffs’ right to pos¬ 
session arises out of the interest which 
they have acquired in the land and the 
doctrine regarding mutual promises has 
therefore no application. Then we have 
also b:en referred to S. 35, Specific Relief 
.\cf., which deals with recission of con¬ 
tracts on grounds of misrepresentation, 
frauil and the like, Our attention was 
specially drawn to the illustrations 
which speak of rescission of sale and 
other transfers on the ground mentioned 
in the section. But the section deals 
with cases in which the contract is viti¬ 
ated by reason of misrepresentation or 
fraud, and, if the contract which led to 
the transfer is voidable, that is, liable to 
be set aside, the transfer based upon it 
necessarily fails. Bub the plea of the 
respondents in this case is based, not 
upon anything which would make the 
contract relating to the lea^e liable to be 
set aside, bub on something which hap¬ 
pened after the grant of the lease, viz., 
nonpaynrenb of a certain sum of money 
mentioned in the lea«e. S. 35. Specific 
Relief .Act, lias no application. 

Reliance has been placed on two deci¬ 
sions. one of the .Mlahahad High Court 
in f Uni v. Jkildeo Shvdcul {l) ■, 
and another of this Court, in Siihha Unu 
V. Devu SJielti the former is referred 
to by Kumaraswami Sastri, J., in his 
judgment. In the Allahabad case, cer¬ 
tain property was mortgaged and only a 
portion of the mortgage amount was 
paid. The mortgagor sold the mortgaged 
property and his assignees sued for re¬ 
demption of the mortgage, before the ex¬ 
piry of the term of the mortgage, and it 
was held on equitable g ounds that the 
plaintiffs should lie allowed to redeem 
before the expiry of the specified term 
The learned Judges do not however lay 
down any general principles of la'^ 
which I should feal justified in adopting 
and applying to this case ; all that they 
say is, that 

" Ibc defendants not having performed wh&t wo 
deemed to be a mosi essential part of the con* 
tract so far as they are concerned, the plaintifis 
ou^ht to be allowed to redeem the property be¬ 
fore the expiration cf ten vears.” 

They cite no authority and do not 
enunciate any general and well-recognized 
principle of equity by which the case 
could be said to be governed. With 

~(7rU9l2Ts4 All. 6’59=17 I. 0. 340. 

(8) U8951 IS Mad. 126. 
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lespeot to the learned Tudgos, it is not 

open to us to proceed on some sorb of 

vague equitable grounds, especially in a 

case like this, whore the plaintiffs are 

seeking a remedy in law. As regards 

Suhba Rail v. Devil Sheiti (8) one of the 

learned Judges, Mubbuswami Aiyar. J., 

says in his judgment : 

“ Upon the facts found the Subordinate Jud^e 
obviously considered the original mortgage as 
lawfully cancelled.” 

The facts of that case are not to he 
found in the report and it is not clear 
how the instrument came to he can¬ 
celled. [ do not think that the judgment 
can h' said to lay down any general pro¬ 
position that can he applied to the pre¬ 
sent case. I am of opinion that the 
judgment of the learned Cliiof Justice is 
right. It was noticed during the course 
of the argument that the learned Chief 
Justice gave a decree to the plaintiffs on 
condition of their paying the prior mort¬ 
gage and that respondents 4 to 7 were 
entitled to retain possession until thov 
have been repaid. Bnt the form of the 
decree has not been challeoged before us 
by the learned pleader for the appel¬ 
lants. The result therefore will be that 
the judgment of Kumaraswami Sastri, 
J., is set aside and there will be a decree 
in favour of the plaintiffs to the effect 
that they will be entitled to possession 
of tho property on paying the money due 
under the mortgage decree in Original 
Suit No. 87 of 1912, and until then res. 
pondoots 4 to 7 will remain in possossion. 
The appellants are enbitlol to their costs 
throughout. 

Oldfield, J. —I agree. 

Coutts-Trotter, J. —I agree and wish 
to add only a'few words. The appi»llant 3 
(plaintiffs) were lessees under a deed of 
lease and I have no doubt that the deed 
of lease was a present demise and nothing 
else. As long ago as the case of Tlnl/ler 
V. Taylor (0), which was decided in the 
beginning of the 17th century, it was 
laid down that the word ” demise ” in a 
lease involves by necessary implication a 
covenant or contract or call it what you 
'vill on behalf of tho lessor to give in- 
etaataneous and complete possession to 
the lessee. In this case, the lessor was 
Under an obligation to give possession to 
the lessees. Certain other obligations 
were oisb on the lessees by the instru. 
menb of lease, and among them was an 

(Ul UB181 Hobart 13=^0 E. K. IG3. 


obligation to disoliargo an existing on- 
cumbranco by tho payment of certain 
sums of money. T!io plaintills failed to 
do that. They broke thoir ohligation to 
pay oil this oncunil)ranco and ( he rO'olt 
was that rospon lonts 4 to 7 in iln.s ci^e 
stopped into the liroach, pii 1 oil tho ''u! 

0 ncumhr:in<‘3r and took from ilio ownois 
of the land a usufructuirv n.oilgago. 
The mortgage paid olT was not ;i usu¬ 
fructuary mortgage but a simple hypothc- 
cition without rights of poss ssion I he 
question is vvhethor resp'ondents 4 to 7 
can be allowed to plcail their usnfruc. 
tuary mortgage in derogation of tho liglit 
claimed by tlio plainlills. Now, as I 
understand it, you can defeat tire right to 
possessicyi under a lease in various ways. 
If it is only an agreement for a lease all 
sorts of equitaiil? pleas aro open by way 
of reply to an a(;tion for spccilic perfer- 
mance, and anv breacli of contiact hv tlio 
person seeking to cnforco tlie contract, 
and any breacli by him of any of the 
provisions of the contract, niight l^o a 
very excellent answer to liis suit for 
specific performance. If it is a demise, 
you can show that there was a condition 
precedent to its taking eDect as such. 
That is just what was attempted to be 
done in this case. That defence broke 
down and it was held that the obligations 
of tbe lessees were not coudibious prece¬ 
dent, but were merely mutual concurrent 
contracts or covenants between lessor and 
lessee. Or vou can show that the whole 
thing is void, because the making of the 
contract was vitiated by fraud, coercion 
or misapprehension. 

That is not this case, ‘and no such 
ground is suggested.. What is the result? 
The result is that the respondents are 
seeking to destroy the right to possession 
given by the instrument by setting up a 
breach of contract which arose subse¬ 
quent tothe obligation to give possession. 
That seems to bean obviously impossible 
defence. It is for the safeguarding of 
those rights of a lessor that covenants of 
re-entry are inserted in leases, whereby a 
breach of contract by the lessee subse¬ 
quent to the lease may entitle the lessor 
to re enter and get back possession of tbe 
land. But, in my opinion, that must be 
under a specific covenant of re-entry in 
the lease. If there is no such clause, 
there can be no right to got back posses¬ 
sion of the land. If S. 39, Contract Act, 
applies, this documeot is not a transfer 
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of propel Ivor of any interest in the land 
i)iit is a mere buniile of mutual obliga- 
tioit'; under a contract. I tliink much 
confusion has arisen from the fact that 
the Knglish lavs- of real property makes a 
very sharj) distinction hetsveen those 
rislits over property whicli are termed 
leal " ri-^hts and " chattel ” interest 
in property which are mere personal 
rijiiits. 


I think that is a peculiar incident of 
the Mngiish law of jiroperty with its 
very curious history, and it seems to 
n,e that it is not necessary to complicate 
Indian law liy seokinfl to import such 
technicalities of Enj^lisli law into India. 
In tliG c:i^crejuirled as Sccy. of Stale v. 
I’emin <r(ijn 1 enhaiiijn Guru (l)^ I took 
very f^ieat, caro in deciding the question 
of the leasehold interest which then 
c.\me up, not to base my judgment on 
technicalities peculiar to English real 


property law but on general principles 
wliicli seemed to me to apply. I think 
that the introluction of the English con- 
cejition of chattel interests in land might 
lead to the conclusion that nothing had 
passed by way of transfer, that there 
was a mere bundle of rights and that 
S. 39, Contract Act, applied. To my 
mind that could ho arrived at only by 
importing the English doctrine and, 
speaking for myself, I must decline to 
adopt that course. 

That being so, I regard this instru- 
ment not as a* mere executory contract 
but as a transfer of an estate. S. 39, 
Contract Act, in my opinion, applies only 
to a state of things wherethere is aseries 
of executory promises on both sides ; and 
so soon as one part of the obligation has 
been performed by a complete transfer 
of the property in question, that section 
ceases to have any application. As re¬ 
gards the decision reported as Clihothu 
Rai V. Baldeo Shukul (7), all I can say 
is that I do not understand it as re¬ 
ported, nor do I gather upon what prin¬ 
ciple the learned Judges proceeded. With 
regard to the case in Subba, Rau v. Devn 
Sketti (8), I have no hesitation in saying 
that unless it can be explained by an 
omission in the report as to the existence 
of an express power of cancellation, it 
must be regarded as contrary to the trend 
of authority. I think that the order of 
the learned Chief Justice is right. It 
may be that the appellants might have 
got further relief. But they have con. 


tented themselves with the Chief Justice’s 
judgment. 

S N./r.K. Appeal allowed. 
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Ayling and Seshagiri Aiyar, JJ. 

Alla Pichai Roiuihan — Defendant- 
Appellant. 

V. 

Pappalhiammal and oiljers-^Plaintiffs 
and Defendants—Respondents. 

Civil Appeal No. 123 of 1917, Decided 
on 19th April 1918, against decree of 
Suh-Judge., Madura, in Original Suit No. 
70 of 19U. 

(a) Limitation Act (1908), S. 7 — Claim o! 
Mahomedan heirs entitled to definite share 
— Cause of action of such heirs is not joint. 

lu a Mahomedan family, where the heirs are 
entitled to definite shares as tenants-io-common 
the cause of action of sucli heirs in respect of the 
estate cannot bo said to be a joint one for 
poses of limitation. U’ 

(b) Administrator—Administrator de son 
tort is not liable to account. 

Aq administrator dc son tort is not responsible 
as an ageut to tender an account. He is only 
responsible to refund money which he ha-; re¬ 
ceived cn behalf of the estate. U’ 1''^ ^ B 

K. V. Krishnaswami A'jyar — (or Ap¬ 
pellant. 

A*. Jagnmiodhu Ayyiu —for Respon¬ 
dents. 

Judgment. Two Mahomedan bro¬ 
thers, Sanjiappa Rowthan and Sheik 
Muhammad Rowthan. acquired consider¬ 
able properties. Sheik Muhammad died 
in 1894 and Sanjippa Rowthan in I90i. 
The three plaintill's are the widow, the 
son and daughter respectively of Sanjiappa. 
Defendants 2 and .3, are the widow ani 
daughter of Shiek Muhammad. Defen¬ 
dant 1 is the husband of defendant 3. 

The case for the plaintiffs is that after 
the death of Sanjippa Rowthan the pro¬ 
perties were entrusted to the management 
of defendant 1, on behalf of the members 
of the Mahomedan family, that during 
the management, defendant 1 misappro¬ 
priated the properties, that thereupon 
certain mediators interceded and obtained 
the transfer of some of the properties to 
the plaintiffs and that defendant 1 i® 
still retaining money belonging to the 
plaintiffs. Defendant 1 denied his agency 
and his liability to account. The Subor¬ 
dinate Judge in an unnecessarily Eng 
judgment has come bo the conclnsion 
that defendant 1 managed the properties 
honestly until 1909, that since then be 

had not been discharging his duties pro¬ 
perly, and that therefore he should & 
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held accountable for money received by 
him-^ since 1909. Defendant 1 and the 
plaintiffs have filed a memorandum of 
objections. 

The legal position of defendant 1 has 
not been correctly appreciated in the 
Court below. We are satisfied that 
defendant 1 was asked to manage the 
properties belonging to the sh.aro of Sheik 
Muhammad. We do not agree with Mr. 

K. V. Krishaswami Ayyav that unless 
there is direct evidence of an appointment 
as agent, defendant 1 cannot he held lia¬ 
ble; but the agency which is inferable 
from the course of conduct pursued by 
plaintiff 1 and defendant 1 cannot affect 
plaintiffs 2 and 3. It is now well 
settled in this Presidency that a Mahome- 
dan mother is not the de jure guardian 
of her children; Hyderman Kutii v. Syed 
AH (l). Consequently defendant 1 could not 
have been appointed either expressly or 
impliedly by plaintiff 1 to be the agent 
for the management of the properties of 
plaintiffs 2 and 3. The position occupied 
by defendant 1 must under the circum¬ 
stances be taken to be as agent of 
nlaintiff 1 and as administrator de son 
tort of the properties of plaintiffs 2 and 
3, This being^ the legal relationship of 
the parties the question now for oonsi- 
deration is whether the claim for an ac¬ 
count has become Ijarrod either wholly or 
'in part. There can be no doubt that an 
administrator de son tort is not responsi¬ 
ble as an agent to render an acojunt. lie 
Is only responsible to refund money 
iwhich ho has received on behalf of the 
estate. See William’s Law of Executors 
and Administrators, Vol. 1, p. 190; see 
also the observations in Stevens, In re, 
Cooke V. Stevens.{2). Consequently defen- 
dant 1 is bound to restore to plaintiffs 2 
andS all the money received by him from 
their estate. The estate consists of two 
classes of property: one consisting of 
lands which are in the possession of 
cultivating raiyats, the other consisting of 
bonds for money borrowed from the 
estate. As regards the former the find¬ 
ing of the Subordinate Judge which is 
supported by the evidence is that until 
1909 defendant I had not misappropriated 
or retained any money belonging to 
the share of the two minor plaintiffs. 
Therefore he is liable to plaintiffs 2 
3 only for money received by 

* ID IwiifsTlyud.eu^is i. 676701 

U) UWd] 1 Oh. 102=07 L. J. Ch 118. 


him since 190’.) an 1 ii[) to the beginning 
of 1911, when the decision of the arlii- 
trators w.as given. As regnnU tiio latter 
class of properly, apparently -ill the 
bonds, whether renewed in tlionpiioof 
defendant 1 or still standing in the inrno 
of the minor plaintiffs were Innde 1 over 
to the mediators in lOll.. Tlio niodiators 
decided that if defendant 1 was guilty of 
laches in collecting the money on the 
bonds and had thorohy allowed them to 
be barred by limitation, he shoiil 1 make 
good to the various plaintiffs the luss 
occasioned by his conduct. Therefore 
the liability of defendant I so far as tho 
bonds are concernel is regulatel hv the 
decision of the arbitrators by Ex. 11, an 1 
not by bis liability as administrator de 
son tort. The ’esult will be that so far 
as the bonds are concerned, defendant 1 
should be hold liable only in resiect of 
any time-barrel debts between 1909 and 
1011. After 1911 defendant 1 Invii^ 
severed his connexion with t.lio m inago- 
mont, any laches on the i».art of tlie 
two plaintitTs to collect money due to 
them should not be charged against him. 
Tho decree of the Subordinate Judge as 
far as plaintiffs 2 and 3 are concernel 
will be modified as indicated above. 

As regards plaintiff 1, the Subordi¬ 
nate Judge says that her right of suit is 
not barred, because the claim of plaintiffs 
2 and 3 is not barrad by limitation. We 
are unable to agree with him. It is true 
that tho decision in Ahinsa Bibi v. Abdul 
Under Snheb (3) lends sujiport to the 
vie.v taken by the Subordinate Judge. 
But we fail tosee how in a Mahomolau! 
family whore the heirs aro entitled to 
definite shares as tenauts-in-comraon, the 
the cause of action of such heirs can bo 
said to be a joint one. In tlie case of 
plaintiff 1 she was a major and she en¬ 
trusted defendant 1 with the management 
of her property. She has not brought 
the suit within three years of the termi- 
nation of the agency; consequently her 
claim 80 far as the income from landed 
properties is concerned is barred by limi- 
tatioQ. So far as her right to get her 
share of the time barred debts for which 
under the award of the arbitrators defen. 
dant 1 was held responsible is concerned, 
her claim is saved by Ex. 2. The decree 
in favoor of plaintiff 1 can only be for 
the loss occasioned to her in respect of 
the bonds items 1 to 31 mentioned 
(3) [1902] 26 Mad. 26. 
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in (lie pliinfc schedule. As regards the 
nh‘!noi'':’i'luni of objections, in the view we 
liavo t of the legal relationship of the 
parties, the claim on behalf of plaintiff 
I ,’uk1 of the other plaintiffs is unsustain- 
;ihlThat is dismissed with costs. In 
the api'cal jjarties will pay and receive 
I'roportionate costs, 
s.N.' P,K. Decree inodified. 

A. I. R. 191S Madras 174 

Sadasiva Aiyab A^D Spencer, JJ. 

Mulhuvenkatanaruyamin Ckctly —De¬ 
fendant—Appellant. 

V. 

Athipnndurcnyn Naidti and nnothei 
Plaintiffs—Respondents. 

Second Appeal No. 20lBof 1917, De¬ 
cided on dl l October 1918, against de¬ 
cree of Dist. Judge, Trichinopoly, in Ap¬ 
peal Suit No. 086 of 1910. 

Hindu Law -Widow — Ab.solute eetale— 
Gift by husband contemplating retirement 
f^)m world to wife in lieu of maintenance— 
Deed conferring power of sale—Absolute 
estate is conferred. 

A Hindu biisbaud, while contemplating retire* 
mout from the world, executed a deed of gift to 
his childless wife in lieu of her maintenance. 
The deed recited; T have gifted this day m lieu 
of maintenance the undermentioned house with 

rights of alienation by sale.” 

Held: that the deed conferred on the donee an 
absolute estate and not only a life-estate. 2 I. 
A 7 and 5 /i. E. H. 123, Kjpl.\ 7 Mnd. 3S7; 23 
Oal 070 (/'. C.liind 30 1. ('. G35. frnin; 

17 Bom..W and 17 .l/.L./. 022. r>i»MFl77 0l] 
Per Sidasira Aii/ar, J.—\ Hindu husband is 
bound to make provision for the maintenaoce of 

his wife before retirement from temporal 

^ [V 174 C 2| 

The grant of a power of sale'in a deed of a 
Rift executed in favour of a Hindu female fully 
and sufficiently Indicates the grant of an^ abso¬ 
lute estate. IP 176 C‘2] 

Per Spencer, J,—Where words giving a power 
of alienaiion or absolute estate occur in a docu- 
mont, the ordinary presumption is that the 
grant is absolute in nature. LP 177 C 1] 

T. B. Venkatarama Sastri ami S. i?<i- 
Auyangar—(or Appellant. 

T. V. Muihukrishna Ayyar and S. E. 
Sankara Ayyar—ior Respondents. 

Sadasiva Aiyar, J.— Defendant 2 is 
the appellant. He purchased the plaint 
bouse from defendant 1, who is the 
plaintiff's father. The plaintiff is the 
son of defendant 1 by defendant I’s de¬ 
ceased 6rst wife. Defendant 1 made a 
gift of the house in November 1903 to 
his first wife (that is plaintiff’s mother) 
by Ex. 1. The plaintiff was born after 
the date of the gift deed and be claims 
the property as the heir of his mother 


and seeks to recover possession of it 
from the purchaser, defendant 2, after 
declaring that the sale deed by defen¬ 
dant 1 in September 1908 in favour of 
defendant 2 is not binding on the plain¬ 
tiff. The defendants’ contentions were 
that the gift deed to plaintiff’s mother 
was a nominal transaction which was 
never acted upon and that the sale to 
defendant 2, by defendant 1 acting for 
himself and as guardian of the plaintiff, 
was made for proper purposes binding on 
the plaintiff. 

When this suit was brought the plain, 
tiff was a minor and the suit was there¬ 
fore brought by his next friend, his pa¬ 
ternal aunt’s husband. (It is clear from 
the written statements that defendants 1 
and 2 have been acting logether, defen¬ 
dant 1 having married a second wife). 
The plaintiff also claimsmesna profits (or 
3 years before suit and the only defence 
so far as the claim is concerned is that 
the claim is excessive. In the first Court 
DO contention was raised in dispute of 
the allegation in para. 6 of the plaint 
that an absolute interest in the plaint 
house had vested in Kuppammal under 
the gift deed. The learned District 
Munsif found that the gift deed was a 
real transaction and that the plaintiff’s 
mother did enjoy the house with full 
rights. He found also that the saledeed 
was not binding on the plaintiff as it 
was not executed for the advantage of 
the minor. lu appeal a new contention 
seems to have been raised in the appeal 
memorandum that the deed Ex. 1, even if 
effective, gave the mother-in-law only a 
life interest and that the reversion came 
back to the plaintiff’s father on plaintiff s 
mother’s death. It does not however 
appear that this point was argued before 
the appellate Court, as no reference is 
made in the judgment of the learned 
District Judge to this contention. The 
contention however has been strongly 
pressed before us in second appeal and 
T shall at once deal with that contention. 
Ex. 1 states that the husband who is con¬ 
templating retirement from the world 
and pilgrimage to holy shrines, makes a 
gift of the suit house to hischildless win 
in lieu of her maintenance. A husband 
is bound to make provision for the 
maintenance of his wife before retire¬ 
ment from temporal affairs and that ob¬ 
ligation is evidently intended to be dis¬ 
charged by this gift. Under the dee 
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the donor gives the house “with its site, 
water-oourses, treasures and stones" 
with power of alienation by sale ex¬ 
pressly conferred on the donee and recites 
that he gives also possession of the title- 
deeds. Construing this document in 
its ordinary sense according to the plain 
meaning of the language, I can find no 
difficulty whatever in arriving at the 
conclusion that it conferred an absolute 
heritable interest on tbe donee. It was 
hovfever argued by Mr. T. R. Venkata- 
rama Sastriar, on the strength of some 
judicial observations in the decisions he 
has (juoted, that because the gift was 
made to a Hindu woman, more especially 
to a wife, we must construe the docu¬ 
ment restrictively having regard to the 
supposed intention of a person who 
makes a gift to aHindu woman not to give 
her more than a life-interest. I shall 
refer to a few of those cases. The first 
case referred to is the decision of the Privy 
Council in Moulvie Mohamed Shumsool 
Hooda v. Shewukram (l). The facts and 
the course of decision in that case were 
rather peculiar. The document in that 
case was a disposition in favour of his 
daughter.in law by a testator. He made 
her the heir and malik of his properties 
. after his death. Then he said that her 
daughters shall be her heirs. There were 
no words of inheritance (such as putra 
poutradi) in the document and no pow¬ 
ers of alienation were expressly con¬ 
ferred. 


That document had been cc 
fltrued by Bayley and Hobhouse, JJ., 
Chutter Lall Singh v. Shewuk Uam 
as granting an absolute heritable est 

to the daughter in-law, where the lean 
Judges had to construe it in the first 
the two suits in which the document) 
to be construed. In the later suit 
deoision of the High Court which 
reported in the foot-note [see Si 
Mahomed Shumsal Ecoh v. Shewah 
1311 to Srimati Pabitra Dasi v. Dt 
adar Jana (4), that same document 
construed by two out of three Judges 
giving only a life interest to the daugh 
in-law (p K.) having regard to 

notions of Hindus about the extent 
women s interest in the property 
herited by them, bat the third .Tv 

(1 11874*761 I, A. =14 BLR 226 tP 

(a U8701 6 B. L. R. 123. 

8 1187117 B.L.B. 700. 

(4 H8711 7 B. L. R. 697. 


[who w.as one of tho Judges who took 
part in tho decision in Chutter Lail 
Sijigh V. Sheiviik Ritm (2)1 dissented and 
he adhered to his fornicr opinion. Then 
the case wont up to ths I’rivy Council 
and their Lordshiiis, nn the |:ii'lioolar 
facts of tint case and li vmg ri'garil to 
tho surro-indi'i:: i-i.:!,,'■-icvs. thought 

that tlie nuii.ri.y "f tU) -Indgos in 
Srimati Pahilro D'l^i v. Dnvunhir 
Jana (4) can e to the right conedusion on 
the coustruction of aratlior diHicult deed. 
The decision of their Lordships of tho 
Privy Council seonis to liavo been con¬ 
sidered in several decisions of the lligli 
Courts as if it laid iloun the bro oi pro¬ 
position tint a gift to a Hindu female 
(and especiilly to a wife or widow by her 
husband) should he construed with a pre¬ 
judice in favour of the view that only a life- 
interest was intended. I mu't say with 
the greatest respect that no such rule of 
law can he deduced from the s.iid (leci>ion 
of tho I’rivy Council. On thoofdior hand 
solongago as in ISTo. a vory learned 
•TiiJge, Ilomosh Chu idor Miller, laid 
clown in Kollann Knoer v. Luchmee 
Pershad (5) that he was nob aware of any 
provision of Iliudu law that a gift to a 
Hindu female means a limited gift or 
carries with it ooly a limited estate. 
Even as regards the wife the text of 
Narada quoted in Bhujanga liau v. 
Ramaynmma (0), what has hezn given 
by an affectionate husband bo his wife 
she may consume as she pleases when he 
is dead or may give it away except the 
immovable property, does not in my 
opinion mean that a gift oven of immo¬ 
vable property, if accompanied with ex- 
press power of disposal, cannot confer an 
absolute estate‘on the wife—of course 
Narada was not considering the case of a 
disposition by will in favour of a widow 
to take effect after the testator's death. 

In Dhujanga Rau v. Ramayamma (6) 
it was held that a gift with the words 
putra poutra paryantam added did not 
confer on the wife a power of alienation 
though the land became her stridhanam. 
With the greatest respect I am not pre¬ 
pared to assent to the correctness of that 
decision, which, in my opinion, requires 
reconsideration when the same question 
arises again. So far as the oases in 
Annaji Dattalraya v. Chandrabai ( 7)- 

(5) 118761 24 W. E. 896. 

(6) L18841 7 Mad. 887. 

(7) 11898} 17 Bom. 608. 
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aD'l ' V. Nnchorummal (-S) are 

coMcrriiol, the decisions rested upon 
{viri iculiir words focnd in the deeds exo- 
uiitcl in favour of the female donee; in 
the 01)0 case that she should enjoy for 
her maintenance and in the other case 
that she could enjoy for her life. Their 
liordships of the Privy Council have 
themselves indicated that they did not 
mean by their decisim in Monh-ie 
Mohmntnl ShiimsooJ Unoda v. Shewukram 
(l), to lay down any such i;> 0 noral rule as 
is contended for ' hee Joijeswur .V<irn?u 
JJeo V, Iltnn Chandra Dutt (9)] where 
even tiie words indicating that the gift 
was for maintenance were nob held to 
detract from the absolute character of 
tliG estate given by the deal : a-lso 
Stirajmoni v. ICthi yCithOihaiiO). In 
Vencat'ir.iju v. Kotlnyi/a (ll) I ventured 
to express the opinion that a gift by a 
female thould not heconstrued less liber¬ 
ally than a gift to a male ; see q\so Ram¬ 
anuja Aiyongarv. Satngnhacharar (12). 
As regards the case in Manika Mitdali 
V. Mitiliachi Kcbvandan (13) I respect¬ 
fully dissent from the opinion of Ayling. 
J., that the words “sarva swathanthra- 
th'udan” did nob confer an absolute estate 
on the female donee. The other learned 
.fudge, Tyabji, T., was inclined to differ 
but naturally felt too dellident bo differ, 

especially as two Hindu Judges in the 
lower Courts had expressed a contrary 
opinion. The decision in Appeal No. 26 
of 1896 decided by Subrahraania Ayyar 
and Benson, JJ.. was sought to be dis- 
tinguished by Ayling. J.. on the ground 
that, besides, the words sarva swatha- 
nthrabhudan” there wereother expres- 
sions in the document construed in Ap¬ 
peal No. 26 of 1896 which indicated the 
intention to grant an absolute estate. 

1 venture to think that “with full pro- 
prietary powers” the meaning of sarva 
swabhanthratbudan, is the strongest ex¬ 
pression that an alienor can employ bo 
confer an absolute estate on the alienee 
and that the addition of other expressions 
is superfluous. Mr. Venkatarama Sastri 
tried to make a point of the fact that 
only the power of sale vvas given in the 
document now construed and nob the 
general power of alienation by sale, gift, 

~(8) 119071 17 M. L. J. 621 

(9) [ISOC,] 23 Cal. 670=23 I. A. 37 (P. 0.). 

(10) L19081 30 All. 84=35 I. A. 17 (P. 0.). 

(11) (19121 16 I. 0. 139. 

(12) A. I. R. 1915 T^Iad. 331=24 I. C. 20. 

(13) [1915] 30 I. C. 085. 
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etc., words usually found in documents 
intended to confer an absolute title. I 
am nob much impressed with this argu- 
ment. The grant of a power of sale, in 
njy opinion,'fully and sufficiently indicate? 
the grant of an absolute estate. I there¬ 
fore agree with the lower Courts in their 
construction of the document Ex. 1. 

A minor point was urged that because 
the father, defendant 1, had obtained 
interest for some time on behalf of 
himself and the plaintiff on the amount 
of a mortgage deed which defendaufc 2 
executed for the greater portion of the 
purchase money mentioned in the 
sale deed executed to him by defendant 1, 
the plaintiff is nob entitled to claim 
ront till the date of the document 
executed by defendant 1, acknowledging 
receipt of such interest. In the first 
jilace this point seems not to have been 
taken in the first Court, or even in the 
ground of appeal to the lower appellate 
Court. In the next place, the money 
was obtained by defendant 1, not for 
the benefit of the plaintiff who is the 
only person entitled to the mesne profits, 
but was obtained as interest on the am¬ 
ount of a mortgage bond whicli was a part 
of the course of transictioas created by 
defendant I with intention of acting 
adversely to and creating evidence ag¬ 
ainst the plaintiff’s claim as heir of his 
mother. This contention therefore must 
also be overruled. In the result I would 
dismiss the second appeal with plaintiff’s 
costs. The time for removing the super- 
tructure allovved to defendant 2 is ex¬ 
tended till the expiry of 4 months from 
this date. 

Spencer, J.—I agree. On the some¬ 
what belated contention, that the gift 
deed in this case. Ex. 1, which contains 

the words : . . ... 

"I Itave giftod this day in lieu of mamtenance 
the undermentioned house with rights of aheu’ 
atiou by sale,” 

confers on the wife only a life-estate, 
I wish to add a few words in deference 
to the very full arguments we have lis¬ 
tened to. In Toohi Dass Kurmokar v. 
il/nf?an Cropal Day (14) it was laid down 

by Harrington, J., that one of the tea ® 
which may be applied bo see whether t 
estate given is intended to be absolute o 
not, is to see whether the , ii^ 

power of disposition over it. I respectiu y 

agr ee with this and adopt this testj— . 

(14) [1901] 23 Cal. 499. 
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Privy OouQcil has no hesitation in con¬ 
struing a gift deed which contained an 
express power given to the donees of 
making alienations by sale or gift as con- 
veying an absolute estate. There were 
other words in the deed which led to the 
same conclusion. But the decision sup. 
ports the view that where words giving 
powers of alienation or of absolute estate 
occur in the document, the ordinary 
implication is that the grant is an abso¬ 
lute one. Uanikd Miidali v. Muthaehi 
Kavandan (13) was a decision which 
turned mainly on the meaning of tlie 
words sarva swathanthrathundan. which 
do not occur in the document before us. 
If in that case there had been a distinct 
provision for alienation, it is clear from 
Ayling, J.’s remarks that he would have 
come to the conclusion that an absolute 
estate was gifted. But in that case only 
the words sarva swathanthratliudan oo- 
ourred and the power of sale that occurs 
in the document before us was not pre¬ 
sent in that document. In Annaji Dat- 
ialraya v. Chandrabai (7) there were no 
words giving expressly the power to 
alienate the property. In Najijamma 
V. Nacharammal (8) the question that 
arose was whether there was a grant of 
a life, estate or a widow’s estate. The 
learned Judges hold that what wis given 
in that case was a life-estate, and they 
came to^this conclusion on account of the 
words "you shall enjoy the same all 
your life.” They commented on the ab- 
eenoe of apt words for the purpose of 
clothing the widow with powers of alien- 
ation for purposes of family necessity, 
and they decided that the more expres¬ 
sion with power to sell and giveaway" 
did not necessarily indicate the grant of 
a widow 8 estate. On the construction of 
the suit gift deed I agree with my learn- 
ed brother that the District Judge was 
right in hig opinion that an absolute 
estate passed and that the second appeal 
should be dismissed with costs. 

8.N./R.K. Appeal dismissed. 


pellant. 

V. 

Sivnrnyna ClieUntr and others -Do- 
fendant 3—Respondents. 

Second .Appeal No. (il^ of ISllY, Deci¬ 
ded on 1-itli November 10IS, against de¬ 
cree of Dist. Judge, Tanjore, in Ai)peal 
Suit No. 131 of 1015. _ 

(a) Decree —Setting aside—Consent decree 
wrongly passed is not nullity —Wronged 
party can only take course prescribed for 
setting it aside. 

A consent decree wrongly pusscd owing to some 
legal or technic.al defects is not a millily ab 
initio. Tlio Court has jurisdiction to pass a right 
as well as a wrong decree, and if it decides 
wrongly, the wronged party can orly take the 
course prescribed bv l.iw for setting mutlorfi 
right: 40/. C fill; .^2 .1/. L. .f. .1:14; (1917) 
M. It'. N. 2:t4 and 21 M. / . 7’. 229. Full. 

i.P 179 C 1] 

(b) Decree—Setting aside—Consent decree 
passed by Court having jurisdiction —Party 
consenting cannot impeach—Evidence Act. 
(1872). S. 115. 

\ parly to a con.-ciil decree whicli the Court 
had jurisdiction to pass or anyone deriving title 
under him is estopped from going behind the 
terms to wljich hr; ha.s voluntarily submitted on 
the ground that the decree was wronclv passed. 

[P 179 C 1) 

T. llangachariur, T. V. Gopalasami 
Mudaliar, It. Gopalasami Aijijangar and 
A. Ganesa Aiyer for Appellant. 

T. V. Muthukrishna Aiijer—ior Re.s- 
poudents. 

Judgment.—Defendant 3’s husband, 
one Ramaswarai Chetti, brought a suit 
in 1907 against defendants 1 and 2, who 
were the sons of his nephew, for partition. 
Defendant 2 was then a minor. Even¬ 
tually, Ramaswarai Chetty was allowed 
to withdraw the suit as against defen¬ 
dant 2 with liberty to bring another 
suit and the suit was compromised bet¬ 
ween him and defendant 1, and a decree 
was passed in terms of the compromise. 
Under this compromise defendant 1 took 
a certain share of the family property 
and separated himself from the family. 
This was on 17th November 1908. In 
1912 defendant 1 sold certain properties 
which were the subject-matter of this 
suit to the plaintiff, these properties 
being certain properties which belonged 
to the family of Ramaswami Chetti and 
defendants*! and 2, but which were alle¬ 
ged in the prior litigation by Ramaswami 
Chetti to have been dedicated to charity. 
The question we have to consider now 
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i-: whclht'v <1c(en(hnfc 1, at the<late o( 
s\le ';'!n any inlei'ost in the plaint I'VO- 
Intho jirior criminal suit. No. 

^ 1 ) of r.ii)7. Kaiiv'.s-.vami Chetti expressly 
mentioned these charity properties in his 
plaint, hut said that, as dol'mite arrange- 
mencs had hec-n made in the lamily for 
their lna^'!; 40 me^^ it was unnecessary to 
.'Main any relief in respect of them and 
therefore they were mit inclmlod in tlio 
vuit. !)(>fendant 1 in hi< written state- 
inont no doubt asks I th\t tne plaiiitill s 
suit should he disuii^sod, I'Ut in i>rra. 2i 
lia chimed tint if there wore a partition 
those charity properties should also l )0 
divilel. and dcfeu.lant 2. j.ut forward a 
similar jilea. 

The ra/inamah does not specilically re¬ 
late to tliese charity properties, but wo 
are clear, after a careful consideration of 
its terms, that they also formed the 
subjoct-matter of the compromise. The 
razina-nah begins with the following 
words; "Whatever may he the claims of 
us both," and we see from the plaint and 
written statements in that suit that a 
claim had been put forward in respect of 
the charity properties by the defendants, 
and tbeplaintift’ had pleaded that they 
were nob divisible. The razinamah then 
j.o 0 s‘on to deal in detail with sever.al 
of the contentions in defendant 1 s 
written statement, and in respect of one 
of them it says in para. 0 that the dis¬ 
pute had already been settled, and finally 
para. 7 reads as follows: 

“That the parties herein . . . have no right 
against one another in respect of property. 

It is clear that there had been no prior 
settlement between them about the 
charity properties and it is equally clear 
that the compromise was in respect of 
all their claims, and amongst these 
claims must be included the claim of 
defendant 1 to share in the charity pro¬ 
perties. We are therefore of opinion 
that the charity properties formed part 
of the subject.inatler of the compromise. 
The next contention of the appellant is 
that, oven if the charity properties were 
included in the compromise, they were 
nob affected by the decree passed thereon, 
becausethe properties not forming the sub. 
ject matter of the suit, the compromise 
decree could not affect them. 

As these properties were referred to in 
the plaint as being family properties though 
not divisible, and in the written state¬ 
ments an allegation was made that they 


SiVAKAMA 

were divisible before giving a decree for 
partition, it would have been necessary 
for the Court to decide the question of 
their partibiliby, and it it found that 
they were partible, these properties 
must necessarily have been included in 
the partition decree. In this respect 
they undoubtedly formed the subject- 
matter of the suit. The contention that 
no stamp duty had been paid specifically 
in respect of these properties is nob of 
much importance, for, even if the decree 
had been given without stamp duty being 
paid, it would nob invalidate the decree, 
and we see that in valuing partition 
suits it has been held by this Court that 
tlie valuation is to he according to the 
amount at which the relief sought is 
valued in the plaint: vide Boganadam 
Rangiah Chettn v. Boganadam Suhra- ■ 
mania Chettu (U. In this view of the 
matter, we must hold that the razmamah 
decree did deal with the charity proper¬ 
ties and consequently it is unnecessary 
for the respondent to fall back upon the 
razinamah itself. It is therefore un¬ 
necessary to decide the objection taken 
by the appellant that the razinamah 
not being registered cannot have effect 
as against the inimovahlo property. 

The next olqection urged against the 
razinamah decree is that it is a decree 
which could not have been passed in that 
suit and consequently is an absolute 
nullity. Reliance is placed on Laksh- 
mana Cheili v. Cliinnnthambi Chetli 
(2) and Gobind Chandra Sardar v. Bha- 
gnhat Sardar (d). The case oi Laksh- 
mana Clietti v. Chinnathambi Chetti (2) 
liowever does not seem to be authority 
for such a hroa 1 proposition, for all that 
was decided there was that when parties 
to a partition suit had submitted to 
arbitration, the award made upon their 
submission could not bo passed into a 
decree because there were some minors 
who were parties to the suit and leave 
of the Court had nob been obtained 
under S. 462. Civil P. C., either before 
the submission to arbitration or after j 
award. The case of Gobind Chatid' 
Sardar v. Bhagabat Sardar (3) is se® 
what more in favour of 
though it docs nob in terms say 
such a decree is a nullity, for the 
in that case had b een based on ^_ ^ 

(1 (19101 8 I. C. 512. 

'2 U90n 24 Mad. 3-26. 

(3 [19151 27 I. C. 242. 
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Vecrappa Chetln — Dtferiilnit — A|i- 
pellant. 


promise to which several of the defend- 
ants had not been parties, and it was 
held that it would not be binding upon 
thsm and that no decree ought to have 
been given in accordance with its terms 
and conseriuently the consent dercree was 
set aside by the order in that ca'^e. Al¬ 
though this is authority for saying that 
the consent decree was wrongly made, it 
'does not appear to be any authority for 
holding that that decree was a nullity ah 
'initio. In order that the decree shoul i 
'be a nullity, it must be one passed with- 
jout jurisdiction. If the Court had juris¬ 
diction, the fact tliat it passed a wrong 
(order would not make its order a nullity. 

A Court has jurisdiction to decide wrong 
as well as right, and if it decides wrong, 
the wronged party can only take the 
[course prescribed by law of setting 
[matters right. In this case the Court 
has jurisdiction to try the partition suit, 
and whether it was right or wrong in 
passing the decree it did, it certainly had 
jurisdiction to do so. This question has 
been considered in Tkuljaram Row v. 
Gopala Aiyan (4) and we agree with 
Srinivasa Aiyangar, .1., that the 
true ru\e is that i{ the Court han jurisdiction 
to pass orders of a particular kind, that in a 
particular case it passed, an order which it 
should not h ive passed is not a case of total 

want of jurisdiction so as to render that order a 
nullity." 

If tho decree i.s not a nullity, it must 
Ibehin ling, at any rate, on defendant 1, 
[And under that decree lie gavo up all his 
rights to the plaint property and was 
therefore unable to pass auy title to 
the present plaintiff. Whether that 
decree is binding on defendant 2 who 
was not actually a party to it, the suit 
as against him having been witiidrawn 
previously, need nob, we thiuk, bo 
decided now. It ia open to him to 
question it if he so wishes, bub whether 
he oau do so effectually when the mana- 
fiing member of his family effected a 
partition between dofenrlant land the 
other members of the family is a doubt¬ 
ful point which he can be left for doter- 
mmation when necessary. In the result 

witl/costs'^ appeal fails and is dismissed 

_^N./ii.K^_ Appeal dismissed. 

(*) 11U17I 40I.0. 6li: 




Vcll'iijon Aml'alom and —riajii. 
tin's and Defendniits-'Ros) undoiiti:. 

Civil A| peal Mo. 307 of 1917, l>uciib;d 
on Util Doconiher agaiij';t decree 

of Temporarv Sub-hulge, Sivaganga, in 
0. S. No. 117 of 1910. ' 

(ai Negoliabic lnstriim<»nls Act (26 of 
1881), Ss. 01 and 92—Bill of exchange pay¬ 
able at sight or demand —Dishonour by non- 
acceptance— Presentment for acceptance — 
Refusal to accept amounts to dishonour by 
non-payment—Notice is necessary. 

In the case of a bill of exchaugc p.ayahlo at 
siglit or on demr.ml there can he dishonour bv 
Dou-acccptance, though the hw doc-^ uot require 
that, in the case of such bill, theiv should be a 
prceciitDicnt for atcept.uice. Hut if the drii»\ce of 
such a bill rffuses to accei t it, it practiculh' 
amount-: to a rcfu-:,»l to pav and bccoin.s di- 
honour by nou-paymeiit. Thai i? to <.av. tbero 
is nothing in law which I'rec-ludc.s .\ bill payable 
on demand being pre onted for aci-of'tauce al¬ 
though that may not be necessary. In order 
however to sustain an action against the drawee-, 
there must be dishonour and notice of dishonour 
given within reasonable time. IP 1S2 C 1, 2J 

(b) Negotiable Instruments Act (26 of 
1881), S. 119 — Presumption of dishonour 
arises on proof of protest—Certificate of 
protest is necessary. 

Under S. 119 a Court is entitled to presume the 
fact of dishonour, but that is only so where tiuro 
is a proper protest. No such presumption would 
arise from a mere entry by a notary public of 
the woids •■noted for non-payment" without 
fiving tlie date of dishonour, and in the abaonco 
of a certificitc of protest [P jgo (; 2] 

(c) Negotiable Instruments Act (26 of 
1881), Ss. 91 and 92—Refusal to pay includes 
refusal to accept. 

Per OW/ie/-/, J.—Tlie n;fu-al to pay refined 
to in 8. 92 includes a refusal to accci’t sucli ae 
is contemplated in S.91, which is a prsible 

though not ail invariable or obligatory, prelimi- 

nary to payment being demanded at all. 

iflfli. t®® !“l .* •«»f*-unients Act (26 of 
188ll^Engliih Lftw. 

The Negotiable lustruments Act nhould bo read 
conformably to the provisions of the English law 
which folloAB the general Commercial law of the 
rest o( too world. g 2 j q 

Aijynr ami 

A. N. Kiimaraswumy Ayyar—hr Ad 
pellant. 

R. Ganapathy Ayyar-foT Respoo- 
dents. 

Abdur Rahim, J.— The suit which 
we are dealiug with in this appeal was 
instituted with respect to a Ilundi drawn 
by defendant 1, the appellant, on 8. R. 
M. 3. Ranganabhan Chetty in Rangoon in 
favour of defendant 2, who assigned it to 
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'icft'D-Vint 3 Aiv.l defendant 3 assigned it 
t(i (U'!;'iidant' i’s father, who assigned it 
hi the I'laintill. Several defences were 
raised l)ut we need not deal with all of 
them. We wish to deal uiil^ the oues- 
tions of fact whcMiei there was proscnt- 
nient of the Ilundi and in due time. whe. 
thor there was dishonour and notice of 
dishonour, if any, given to tlie drawer as 
required l)y law. The question whether 
the Ilundi was discharged by payment 
has also been argued before us. 

The learned Advocate (kucral has also 
raised a rather interesting question of 
law based on the provisions of Ss. Cl and 
74, Negotiable Instruments Act, read 
with Ss. 91. 99, 93 and 94. Tlie case 
cannot he said to have been tried as satis¬ 
factorily as it niigh^ have been, but we 
have to come to a conclusion upon the 
evidence on record. The whole evidence 
regarding presentment and dishonour and 
the alleged discharge is of a yery un- 
satisfactory kind. No witness from the 
firm of the drawer was examined in 
support of the case of the plaintiff as to 
presentment and no explanation is forth¬ 
coming for this omission. Nor has there 
been any attempt to produce the books 
of that firm which, it is likely, would 
have contained some record as to the 
fact of presentment of this hill if it was 
actually presented as is spoken to by 
P. W. 2. The bill is alleged to have been 
sent at the request of defendant 4's father 
by a firm in Madura, called V. B. R. M. 
Firm, for collection. One of the men 
from that firm, the son of the proprietor, 
wa 3 examined ae P. W. 5. He says that 
he received a letter saying that the bill 
had been presented for payment and that 
it was dishonoured. But no attempt was 
made to produce that letter, nor has any 
book of account or anything in writing 
been produced in support of the plaintiff’s 
allegation. It was quite easy for the 
plaintiff to produce absolutely conclusive 
evidence on this point. 

It was argued by the learned Advo¬ 
cate-General that we ought to ac¬ 
cept the evidence given by the plaintiff 
even though it is not the best evi¬ 
dence available, and such as it is, is 
unsatisfactory because the probabilities 
of the case, he contends, show that the 
allegations of the plaintiff are true. 
But the transaction to say the least 
was of very peculiar character. We 
ilo not find any proper explanation for 


the fact that although the bill was pre- 
seutod some time in May or June 1913, 
if the evidence of the plaintiff is to be 
accepted on tliat point, it was noted on 
only in 1915 and no action was taken on 
the bill for two vears. Then there is 
really no evidence that any notice of dis¬ 
honour was given to defendant 1 within 
a reasonable time after such dishonour. 
The plaintiff' says that before instituting 
tbe suit, that is, some time in 1915 he 
asked defendant 1 for payment and that 
he promised to pay. That seems to me 
to be an absolute untruth. The defence 
of defendant 1 is that the bill had been 
long ago discharged. It is inconceivable 
that if the plaintiff made a demand upon 
him, he should have promised to pay. 
The learned Advocate-General has not 
really relied on the noting such as there 
is on this bill for the purpose of drawing 
any presumption of presentment and dis¬ 
honour. It is a most peculiar entry by 
the Notary Public of Rangoon. All that 
it contains is ’noted for non-payment. 
It does not give the date of dishonour as 
required by S. 99, Negotiable Intruraents 
Act. Then there is no certificate of pro¬ 
test witlun the meaning of Ss. 100 and 
im of tlie Act. It is only where there 
is a proper protest that S. 119 would 
apply requiring the Court to presume the 
fact of dishonour. 

As regards the question of discharge, it 
is one of the pleas of defendant 1. Of 
course the onus lies upon him to prove it- 
His allegation is that this bill was drawn 
in order to pay the price of some di®* 
roonds which he bought from defendant 3, 
lie says that at his instance defendant 3 
pledged these diamonds as well as some of 
his own jewels with one Puduvayal firm 
and that defendant 3 retained this huniR 
as a sort of security, although afterwards 
he (defendant l) paid off the Puduvayal 
firm and redeemed the jewels by raising 
the money from one Thenappa Chetty- 
This Thenappa Chetty has not been ex¬ 
amined, although he was present in 
being brought up under warrant. NotW 
there any receipt to show payment eitbsr 
to defendant 2 or bo the Puduvayal fir®- 
While I am not prepared to say that tb 
entire story of the defence in this cob' 
nexioQ is unfounded since there is 
explanation forthcoming as to ° 

action was taken nearly two years a 

the alleged dishonour, at the same ti® 
the onus being on defendant 1 to prove 
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plea it cannot be said that the evidence, 
inch as it is, has made it out. However 
defendant 1 seems to be entitled to sue- 
ceed on the other points which I have 
dealt with. Then the learned Advocate- 
General drew our attention to the un¬ 
happy wording of Ss. 91 to 94, Negotiable 
Instruments Act. S. 91 defines dishonour 
by non-acceptance, S. 92 defines dis¬ 
honor by non-payment and says : 

" A promissory note, bill of exchange or cheque 
IB Baid to be dishonoured by nou-payment wlicn 
the maker of the note, acceptor of the bill or 
drawee of the cheque makes default in payment 
upon being duly required to pay the same. ” 

Section 93 provides for notice being 
given in cases of dishonour by non-accep¬ 
tance or non-payment. The learned Ad¬ 
vocate-General's argument is that these 
sections cannot apply to the present case 
inasmuch as this is not a bill payable 
after sight or after a fixed date, and theie- 
lore there can be no question here of 
acceptance or non-acceplanco. S. 92 
which delines dishonour by non-payment 
only deals, it is said, with the default 
of the acceptor of the bill aud not the 
default of the drawee in cases where the 
bill does not require to be accepted. But 
the effect of this argument, if sound, 
pushed to its logical conclusion must be 
that there was no dishonour at all in this 
case, and the suit must on that account 
fail, because the ellect of S. 30 of the Act 
is that the drawer of a bill of exchange is 
bound to compensate the hfjlderonly in 
case of dishonour by the drawee or ac¬ 
ceptor. We wore referred to S. 37 as 
also defining the liability of the drawer. 
That section only says that the drawer 
of a bill of exchange until acceptance is 
liable as principal debtor. But if the 
argument of the Advocate-General is 
right, there could bo no question of ac¬ 
ceptance in this case and S. 39 would 
have no application. 

Apart from that, I do not think that 
the legislature intended to lay down that 
in the case of a bill payable at sight or 
on demand there can be no dishonour by 
nonpayment. In fact such a position 
leetns to me to he so untenable that the 
Court would not be justified in imputing 
any such intention to the legislature if it 
could be helped. As is well known, the 
Negotiable Instrumeote Act was based on 
the principles of English law. The 
drafting of some of these sections seems 
to be rather loose, especially as regards 
the collocation of certain Important 


phrases. For instanco 8. 93, para. 2, is 
to this etl'ect: 

"Notliing iu this section renders it uecessaiy 
to give notice to llio innkor of tho dislioiionred 
promissory note or tbc dra\vce or acceptor of the 
dishonoured bill of cxcluiigc or cheque.” 

Now, if we were to luccced on tho line 
of interpretation suggested by tho learned 
Advocate-General, then we w ill have to 
apply the word “acceptor” to cheques, 
while ill the case*o{ cheques there could 
hardly have been any question of accop- 
tance within the contemplition of the 
legislature. Similar wording occurs in 
other sections as well. For instance, 
S. 99 says 

“when a promissory uote or a bill of exchange 
has been disLc n ured by non-acceptance or noii- 
pavment, the holder may ciu>e such oislicnour 
to be noted by a Notary Public ujon tlie instru¬ 
ment,” 

surely the legislature could not have in¬ 
tended nou-acceiitance to Ite applicable to 
promissory notes and not t<i t ills of ex¬ 
change, although that will be (ho result 
of the order iu wliich tho words aro 
allocated. I think thodillieuliy sugges- 
ted hy the arguments on behalf of the 
respondent may bo met at least in two 
ways. S. SO lays down that a drawee is 
liable to compensate the lioldcr in case 
of dishonour, provided due notice of dis¬ 
honour has been given as provided by the 
Act. Then S. 93 says that in case of 
non-acceptance or nonpayment of a pro¬ 
missory note, bill of exchange or cheque, 
the holder must give notice that the 
instrunieut Ins been dislionoured. I take 
it that what tho legislature meant was 
that notice of dislionour should lio given 
either of non-acceptance or nonpayment, 
whichever may be the case in thelransao- 
tion in question. Then S. 94 lays down 
that such notice must be given within 
a reasonable time after dishonour. S. 93 
indicates the parties to w’hom notice is 
to be given in cases where there ie a 
succession of indorsers. But S. 30 is 
specifically applicable to tho case of a 
drawer, and that read with S. 94 would 
he Buflicient, so far as the liability of the 
drawer is concerned, to show that notice 
of dishonour is to be given in reasonable 
time. But it seems to me to be quite 
reasonable on the other hand to go fur¬ 
ther and say that Ss. 91, 92 and 93 were 
intended to be applicable to a bill payable 
on demand. It is qnite true that the 
law doe? not require that in case of such 
bills there should be a presentment for 
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ticct'ptancc. But if the drawee of a bill 
(lay ililo on uoinami refused to accept it, 
its practical eilect is refusal to pay and 
becomes dishonoured by nonpaymeot. 
that is to say, there is nothing inlaw 


which precludes a bill payable on demand 
being presented for acceptance, although 
that may not he necessary. The word 
acceptance" isnotdofjne'l, but “acceptor" 
is: the drawee becomes' the acceptor 
wlicn he has signed liis'asserit upon the 
bill. The Bnglish ritatute Bills of Ex- 
chanije Act defines acceptance as the 
signification Ijy tlio drawee of liis assent 
to the order U thodrawer. That is clearly 
what is iniplicl in tlio deliriilion of the 
word acceptor in (he Negotiable Instru¬ 
ments Act. and 1 do not see why it 
sheuM nui apply as much to :i bill pay- 
iblc on U mind as to a bill payable after 


si.ght ui on a lixed date. S. 18 of the 
Englis'i) Act. sa\3 that a bill may be ac¬ 
cepted when it is overdue. That would 
apply as well to a bill payable on demand 
as to a hill payable after sight. S. 30 of 
the same Act corroborates tliis inter¬ 
pretation. It says that in the case of a 
bill payable after sight presentment for 
acceptance is necessary in order to fix 
the maturity of the instrument, but in 
no other case is presentment for accc)i- 
tance necessary in order to render liable 
any party to the hill. That implies that 
there may be prc.sentment for acceptance 
of a bill piyable on demand although it 
is not re.|uired by the law. The Negoti- 
ahle Instruments Act does not expressly 
laydown that bills payable on demand 
or bills other than those payable after 
sight need not be presented for payment. 
But this undoubtedly followed from 
Ss. 61 and 64 which describe the hills 
that are required to be presented for 
payment or acceptance. 

I tim fortified In my interpretation of 
the Act with respect to this matter by 
a decision of the Bombay High Court in 
Earn Ravji Jambhehar \\ Pralhaddas 
Subkarn{l). That was a case of a bill 
payable after a fixed date, but it was 
presented for acceptance Ijofore the ex¬ 
piry of that date although the Negotiable 
Instruments Act does not contemplate 
such presentment. The draivee refused 
to accept the hill and it was never pre¬ 


sented for payment afterwards. It was 
held that there was a good cause of action, 
and the learned Judges observe at 
(1) L1896] 20 Bom. 133. 


pp. 141 and 142 that although the law 
does not require presentment for accep. 
tance of a bill payable after a fixed date 
before such date has arrived, yet under 
the English Usv it was not only allow, 
able hut was strongly advisable to do so, 
an! that the Negotiable Instruments Act 
made no alteration in that respect. They 
point out that presentment for accep. 
tauce must always and in every case 
precede presentment for payment, and 
that the drawer of a bill contracts that 
whenever a bill is duly presented it will, 
subject to tlie provisions of S. 63, be 
accepted. Tlien they say when it is dis. 
Iionoured by non-acceptance, as well as 
when it is dishonoured by nonpayment, 
the provisions of Cli. 8 (in which Ss. 91 
to 94 occur) come into play. They point 
out: 

'‘It is true that there is uo ex[)licit declaration 
of tha l.aw upon this subject aa in S. 43 of the 
English .Act. But the whole scope and tenor of 
Cb. 8 of the Indian Act appear to contemplate 
the s-aine result as is there declared to follow 
from uoa-accop!.auce.” 

I may also refer to a ruling of the 
Calcutta High Court \nJei‘tnn Lall v. 
Sheo Churn (2). which was before the 
passing of the Negotiable Instruments 
Act. It shows tliat the provisions of the 
Ncgotialile Instruments Act are really 
l>ased on the principles of the English 
Common law relating to mercantile in- 
struments, and there can bo no doubt 
whatever that, as pointed out there, the 
law has always been both in England 
and in India that there must he dis¬ 
honour and notice of dishonour given 
withiu reasonable time in order to sus¬ 
tain an action against the draw'ee or any 
other holder of the bill. The appeal of 
defendant 1 must theroforo be allowed 
and the decree of the Subordinate Judge 
as against hiin will ho set aside and the 
suit against him dismissed with costs 
here and in the Court below. 

Oldfield. J.-I agree with my learned 
brother's decision on the questions of fact 
and of law. As regards the latter I wish 
to add only that the law of negotiable 
instruments is, as it has been described, 
cosmopolitan: and in the present case, 
where we have no special considerations 
arising with reference to the circum¬ 
stances of Indian business we are justified 
in endeavouring to read the statute, if 
is possible to do so, conformably to the 
provisions of the English law which 



1919 


ChaKDRAYYA V. Rorkrtson {Soshagiri Aivir, -T.) 


Madras 


follows the general commercial law of 
the rest of the world. There is no dis¬ 
pute that under the English law the argu¬ 
ment of the learned Advocate-General 
wonld be absolutely unsustainable, and a 
reference to the Bills of Exchange Act is 
suf&oient to show that. In those^ cii- 
oumstanees it is our duty to scrutinize 
the language used in the Negotiable In- 
.struments Act most carefully, and I am 
'glad to be able to hold that tlie refusal 
jto pay referred to in S. 92 includes the 
'refusal to accept such as is contemplated 
•in S. 91, which is a possible, though not 
'an invariable or obligatory, preliminary 
ito payment being demanded at all. That 
is shortly the ground on which I agree 
with my learned brother. 

S.N./r.K. Appeal allowcil. 


raents Act (l(i of iSSl), as there is sulVi- 
cient indication in tlio note tliat defeiy 

dant ‘2 was excluding Ids personal liabi¬ 
lity. The principal, defendant 1, l>as 
accepted his lial)ility under tlio note. 
The plaintiff’s case tliat defondant 2 was 

a partner of defendant 1 as nut estab¬ 
lished, there being no evidence (or it: wn 
do not think the first Court meant I- 
find any partnership. Tim fjcttersl atont 
appeal fails and is dismissed with t'osts 
of respondent 1. 

S.K.'h.K. Appeu/ dimisfeA. 

A. I. R. 1919 Madras 183 (2j 

Si-suAomi .\iVAit, .f. 

Koppalia —I’ctitionor. 

V. 

E. TE. 11. lloherl^on and ctherft-O[\\' 0 - 


A. 1. R. 1919 Madras 183(1) 
Spercer and Krishnan, -T-T. 

Natesa Appellant. 

V. 

Sattaiia Pillai and another —Respon¬ 
dents. 

Letters Patent Appeal No. 9l of 1917, 
Decided on 28th July 1918, from judg¬ 
ment of Bakowell, J., in Civil Revision 
Petition No. 238 of 1916. 

Negolitbie Intlrumenti Aul (26 of I88l\ 

S. 28—Agent of Naltukkotai Chetly firm 
executing pro-note—Vilaiam of firm prefixed 
to »lgnature—Principal debited with amount 
in b ody of note—Agent held not liable. 

Defendant 2, who was the agent of a Nattiik- 
koitsi Chotty, executed a pro-uote in favour of 
the plaintiff to which ho pul bis signaturo pte- 
fixing hia principal’s vila«am thereto. The 
amount was expressly debited to the principal, 
defendant 1, in the ^dy oi tbe uotc: 

Held', that B. 23, Negotiable Instruments Act, 
did not apply as tbe executant expressly excluded 
hU pcrBonnlliability, and that defendant 2 was 
not therefore liable: 21 /. C. 117, Dist. 

IP 183 Cl, 21 

A. V. Viswanatha SaHri and S. 
Vaidyanatha Aiyar—ior Appellants. 

M. liaghavachari lor V. C. Seahn- 
chariar—lor Respondents. 

Judgment.— The ruling in Koneti 
Naicker v. Oopala Atyar (l) is not ap¬ 
plicable to the present case, as here de- 
(endant 2 has signed his name with the 
initials of the firm of defendant 1 and 
has expressly stated in the note that the 
debit was to be against the firm. This 
is not a case of mere description of the 
executant as an agent in the body of the 
note. The words used here exclude the 
Application of 9. 28,_Negotiable Instru- 
“(1) [19131 88 Mad. 482=21 1. C. 417. ' 


site Parties. 

Civil Revn. Petn. No. I of lOls. De¬ 
cided on 0th .l.iiuiary PH'), against dfcrco 
of Di?t. -Tudge, Vizaga!*atani. iii_ Civil 

Miscell:ineous Appeal No 3 of 191 1 . 

(®) Civil P. C. (19081. O 21, Rr. 89 and 90 

-Application by prior vendee of portion ot 
properly to set aside sale isnol maintainable, 

A i.uicbascr ai a privalo sale from a j iJgmcut- 
dobiov of a portiJU only of certain prort'rlic's 
which are subsequettly ^old m rxcculuui of a 
decree, is not eulillcd to ask that the execution 
sale be sot aside ou the ground that the ainouDl 
of the decree has been fully paid by hiniself and 
other purchasers of the rest of the properly: 2( 

I. C. 952. Foil. IP 183 C 2; P ISi C ll 

(b) Civil P C- (1908), O. 21. Rr. 89 and 90 
—Application by prior vendee of portion of 
properly to set aside sale dismissed—High 
Court will not interfere. 

• .\n order disinis^ng an application does not 
give rii'e to any (jiiestion of jurisdiction and is 
uot open to interference by the High Court in 
■revision. • 181 t> 1) 

(c) Civil P. C. (1908), S. 115- rong deci¬ 
sion on question of law is no ground to in¬ 
terfere. 

A mere wrong decision on a question of law is 
not a ground for revision under S. 115; A. I. H. 
1917 F. C. 71 (i^.C.), Foil. IP 184 C 1) 

II. Naraaiham—lor Petitiooer. 

V. Raviesani- lor Opposite Paitios. 
Judgment.—In this case the peti¬ 
tioner purchased the property privately 
from the judgment-debtor. Other per¬ 
sons had purchased portions of the pro¬ 
perty before him; counter-petitioner 2 
is an auction-purchaser. The contention 
of the petitioner is that as he himsolf 
and the previous vendees have paid tbe 
full amount of the decree the sale should 
be set aside. The lower appellate Court 
hold, following the decision of this 
Court in Karnnakara Menon v. Krishna 
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M^non (l), that as the petitioner paid 
'only a portion of the amount lie is not 
entillod to asl: that the auction should 
ho set aside. That decision has been 
souglit to be disfinj^uislied before me. In 
my opinion tlie lower appellate Court is 
right in liolrling that the present case is 
covered by the authority cited by the 
dower appellate Court. I’ven a})art from 
Uiis view I fail to see what (|i!estion of 
jurisdiction there can bo for interference 
under S. 115, Civil P. C. As was pointed 
out by the Judicial Committee in Bala- 
‘};rishna Uilaiior v. \ asiuJeva d(//nr(2), 
the mete fact that a wrong decision Ins 
been given on a (luestion of law would 
;not onaltle an appellate Court to interfere 
-with the order of the Court below under 
S. 115. For both these reasons I uphold 
the judgment of the Court below and dis- 
miss the petition with costs of respon. 
dent 2. 

,S.N./r .k. PeiiUon disviis&e l. 

(!) Liyi5l 39 Mad 429=:27 I. C. 95-2.- 

(2)A. I. R. 301? P. C. 71=40 Mad. 79-3=40 
I. C. Co0=44l. A. 2C(P.C ). 
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Sadasiva Aiyar and Napier, .J.I. 
Ahdur Snvxad Sa/if/j—Plaintiff— Ap. 
pellant. 

V. 

Chinnathambi Sahib mid of/rcr.f'De¬ 
fendants—Re'pondtnts. 


(a) Mahomedan Law—Succession-— Great¬ 
grandfather's greatgrandfather's descendant 
in agnatic line is preferred toDaughter's 
son. 

Under Mahomedan Law the great-graDd- 
father's great-grandfathei’s descendant in ths 
agnatic liue is entiiUd to succeed to the estate 
of the propositus as a residuary heir in preference- 
to bis d-aughtcr's son. tPlSSOl] 

fb) Mahomedan Law—Succession—Agnates 
—Residuary heirship extends to agnate des¬ 
cendants of a “true" grandfather however 
high. 

Agnates, however remote, are entitled to in¬ 
herit as residuaries in the absence of nearer 
agnates aiid residuary heirship is not confined 
either to tire father’s descendants or to grand¬ 
father's grandfather’s desceadants, but extends 
to the agnato descendants of a ’’true" gtand- 
falher, however higli in scale. [P 185 1, C 21 

(c) Mahomedan Law—Succession—“Grand¬ 
father." 

The word "grandfather’’ indicates, in Mabo- 
medan Law, an ancestor in the paternal lino, 
however remote. 11* 1*^5 C 2] 

(d) Mahomedan Law — Succession — Ex¬ 
amples are not exhaustive. 

The examples givou in the Mahomedan texts 
are only illustrative, not exl-anslive. LP 185 C 2] 

T. B. Bnmachandra Aiyar and N. M 
Malm Sahib—ior Appellants. 

T. V. Venkotarama Aiyar, R. Kuppu- 
S'cami Aii/tr an'l V. Patlobhirama 
Avjiir~iox Uosponrlents. 

Judgment.—The plaintiff is the ap¬ 
pellant. The genealogical tree found at 
p. IG of the piintecl papers is admitted 
to be correct and I shall reproduce it 
here for easy reference: 


Second .Appeal No. 1512 of 1917, De¬ 
cided on 14th August 1918. 

Syed Sultan Abdul Kadir Sahib 

_ I _ 

Mahomed Ealiba Sahib Sheik Sultan Sahib 

1 

Syed Saltan Bava Mobideen Sahib 


Ealiba Sved Hussain Kabir Sabil 

I 

Kaliba Syed Mahomed Sabib 


I 

Syed Mahomed Bakir 
Sabib 


1 


r 

Mutbuvalli Syed 
Peer Mahomed 


Sheikh Mahomed 

KIK 


Syed Mahomed Husain Kaliba Sahib 
alias Haji Sheikh Husain 


Kaliba Mowla Mahomed 
Qhoiise Sahib 

I 

Kaliba Syed Peer Mahomed 
Sabib 


Syed Muhidin Sahib Asan Kudus Kaliba Sahilr 

alias Sauthi Ealiba Sabib 
I 

Syed Kadii*Muhidin Sahib I 


I 


Syed Kaliba Mastnn Sahib Kaliba Sahib (deft. 1) 


Mahomed Kalia Sabib 
Vappuchi Sahib (Foslet-.icnl 
Syed hlabomod Kaliba SahibfP. W. 5) 


Kaliba Mowla Mahcmcd Ghoase Sahb 


1 

Syed Hamid Bibi 
Abdul Samad Sahib (plaintiff) 
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On one question o( fact which was in 
dispute in this case, namely whether 
plaintiff was appointed by his maternal 
grandfather Syed Peer Mahomad Sahib 
to the office of Kalibath, I take it that 
the lower appellate Court finds against 
the plaintiff in the negative, and that 
finding being a finding of fact is binding 
on us in second appeal. I shall, now 
assume (without deciding) the validity 
of the plaintiff’s contention that his 
maternal grand father, Syed Peer Mahomed 
Sahib who held Kaliba office till 1013 


for more than bO years, was the full 
and sole owner of that office at his deatli 
and that it was a hereditary office to 
which Pear Mahomed Sahib’s heir was 
entitled to succeed. On that assump¬ 
tion, the question of Mahomedan Law 
which arises for decision is, whetlier the 
plaintiff (the daughter’s son of the last 
holder of the office) is entitled to inherit 
it as the nearest kindred or Nshether 
defendant 1, wlio is descended from the 
great-grandfather’s greatgrandfather of 
thedecersed in the agnate line, as resi¬ 
duary, is the next heir. The plaintiff’s 
contention is that the great-grand¬ 
father’s great-grandfather’s descendant 
IB not a residuary heir at all under the 
Mahomedan Law, it being admitted by 
him that the residuarios inherit under 
the Mahomedan Law, in priority to dis- 
tant kindred. The contention of the 
appellant is tliat agnates wlio are des- 
cended from an ancestor more remote 
than the grandfather’s grandfather are 
not lesiduaries in their owu right accor- 
idjng to the Mahomedan Law. So far as 
the descendants of the grandfather’s 
grandfather are concerned, he is obliged 
,to make the admission that thav are 
residuaries because even the original 
texts rehed on by him (from the Durrul 
Mukhtar. Sirajiya and Fatawa Alam- 
|giri) do mention the descendants of the 
grandfather s grandfather as residuaries. 

As regards the descendants of remoter 
ancestors, we have got two direct- deci. 

“SO as in 1805) in 

m .“I 

i.Mahomtd Uazoom (2). These deci. 
aions interpret the texts of the Afaho- 
medan Law as laying down that agnates 
however remote, are entitled to foherii 
M reBidoan ea m the ahseoee of near 

lii SiTKep, (. enx.) laf 

(*) 21 W. B. 871. 


agnates, tliat residuary heirship is not 
confinol either to the grnmlfuthor s 
(father’s father’s) descomlanfs (as argued' 
in some cases) or to grandfather's griind-j 
father’s descendants, hut extends to tlio 
agnate descendants of a tiuo " grand¬ 
father however high in scale. In those 
tsvo cases the right of a person desroiulft<l| 
from a remoter ancestor than the grand-; 
father’s grandfather was U|)lu;Iil. The 
Isarued Judges evidently treat llio ex-l 
ainples given in the texts (which extend 
only up to tlie grandfather's paternal 
uncle’s descendants) as merely illustrativo 
and not exhaustive. All the notalile 
text-writers iiicludingBailco, Aniccr Ali, 
Sarcar and Wilson (see the table at 
p 201 of Wilson’s Digest, dtli Edn.) 
adopt the same interpretation cf the 
texts. In two decisions of this Court 
also: Mtmii'J Khajiv. Snyijii) 

MihtivnrKK} (3) and Indian .Inrist. Old 
Series the same interpr, tation is fol¬ 
lowed. Tlio woi'il “graniifatlier" seems 
to he used to indicate an anc-'stor in thO| 
paternal lino liowever remote, in thei 
Mahomedan Law t<?oks just, as th.c word 

pitamaha” in Sanskrit is used to denote 
even the remotest ancestor of man, 
Brahma himself. Ido not tliink I am 
competent to pass criticisms on all the 
above Alahomodan Law authorities, an 1 
the criticisms we have listened to from 
Mr. T. R. Ramachandra Aiyar on them 
have nob satisfied me that they fell into 
any error io formulating their considered 
Opinions as above. Following them, I 
hoM that deftindiint 1, though descended 
from the great-grandfather’s grandfather 
of the propositus, is (as an agnate dos- 
cended from the nearest ancestor of Peer 
Alahomed who has left descendants in 
the male line) to be preferred as Peer 
Mahomed Sahib’s heir to the plaintiff 
who is only a daughter’s son (a cognate) 
and who comes therefore among the in¬ 
ferior class of distant kinsmen. I shall 
repeat that it is unnecessary to decide 
whether the Kalibath office was really a 
hereditary office in the hands of Peer 
Rlahorned as the plaintiff’s suit fails 

oven if it was so. The Second appeal is 
therefore dismissed with costs, two 
sets. 

The memorandum of objections is dis¬ 
missed. There will he no costs. 

S.N ./r.k._ Appeal dismissed. 

(:^) U862UM. H. C. R. 92. 
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''AHAr'IVA AIYAR A>’D SrER'CER, J-T. 

.V '■nnluiiii/a —riaiDtiff—Appellant. 

Y. 

.V/'/ nic>t ><i !ii/(i and o//;ers'-Defendants 
— Respondents. 

Second .Vppeil No. loGl of 1917, De¬ 
cided on October 1918, against de¬ 
cree of Sul'-.ludge, South Canara, in Ap¬ 
peal Suit No. ryj of 1917. 

Interest—Post diem—Liability to pay—In¬ 
tention of parties how to be considered 
staled. 

Post diom iutero>t is payable oo a mortgage 
bond oil the geDcral promis? by the debtor to be 
liable for iiUc-rest, thoiu'h a definite term is fixed 
in tiie b''!id for rei^aymout of principal and in* 
tere.n. If the liability under that general under- 
t living I 'l ay iiUcre>l is further extended by 
anothoi undertaking which may be called appur¬ 
tenant to tin- principal undertaking to pay in* 
tore-t up'iii arr arsof interest and this further 
undertaking is found in the same document fol¬ 
lowing the provision to pay interest, the intention 
of the parties must ba deemed to be that both 
the principal and appurtenant undsrt ikins should 
applv to the question of liability for post diem 
interest: 10 All- 00 (/'• C .); '20 sll. 171 {iA C.) ; 
20 Marl. 534 and 11 -U. L. J. 1®3. Foil. ; 17 All. 
511 (/'. C'.jaiid 26 /. C. 124, Disl. [P 186 0 1) 

B. Sitiiramit i?ao—for Appellant. 

K. Y. Ar//y«—for Respondont. 

Judgment. —NVe think we are hound 
hy the Privy Council decisions in Md- 
thuru Dit.'i V. ll'ij'i N<irinihir Biilni. 
dur{\) iinl Ihndesri Xaih v. Odnga 
Sonni Sahii {2j and the decisions of this 
Court in GhiinUujya v. Papayya (b) and 
liamamithan Chetty v. Nur Muhamad 
Marahayar (4) to hold that post diem io- 
iterest is payable on the general promise 
by the debtor to be liable for interest, 
though a deOnite term is fixed in the 
jbond for repayment of the principal and 
[interest. If the liability under that geno- 
jral undertaking to pay interest is further 
Jextended by another undertaking (which 
Imay bo called appurtenant to the princi¬ 
pal undertaking) to pay interest, upon 
arrears of interest and which further 
jundertaking is found in the same docu- 
'ment following the provision to pay in- 
Iterest, it is difficult to hold that the par¬ 
ties intendel that only the principal un¬ 
derbaking should apply to the question of 
the liability for post diem interest and 
nob the appurtenant undertaking also. 
As regards Chajmal Das v. Brij Bhukari 

'7r)Tt^'J71 19 All. 39=23 I. A. 138 (P. C.V 

(2) \.im ‘20 All. 171=25 I. A.9 (P.C.). 

(.3) L19001 23 Mad. 534. 

(i) U^Oll 11 Ij- J- 153- 


Lai (o) that was decidefl before Mathura 
Das V. Raja Narindar Bahadur (l) and 
their Lordships, after reluctantly agree¬ 
ing with the High Court that there was 
no covenant to pay post diem interest, 
gave interest by way of damages taking 
the principal undertaking alone asaguide 
for the measure of damages and nob the 
appurtenant undertaking also. Tkaithot- 
tathil Pokkar v. Ramchandra Shenoy (6) 
is a similar case, These decisions are of 
no assistance when considering the ques- 
tion as to ’whether compound interest is 
allowable where post diem interest is 
granted on the covenant and not as 
damages in tire absence of a covenant. 
On the other hand, the decisions in Bin 
desri Naik v. Ga7}(ia Saran Baku (2) and 
Ra^nanaihan Chetty v. Muharnad Mara- 
kayar (4) proceed on the view that both 
the covenants can be availed of by the 
creditor in respect of post diem interest. 

We therefore allow the second appeal 
and restore the decision of the District 
Munsif dismissing with costs the defen¬ 
dants’ appeal to the lower appellate 
Court. The respondents will pay appel¬ 
lant’s costs in this Court. Six months 
time will be allowed for jiayment from 
this date. 

s.N.^it.K. Jpj^aJjJl^a^ 

(h) L1«0&1 i" All. 5U=22 i. A. 109 (P. C.). 

(6) [1015] 26 I. C. 124. 

A. I. R 1919 Madras 186 (2) 

Kumaraswami Sastri, -T. 

V. S. Santiuntam .4i?/fi?/(;ar—Petition¬ 
er. 

V. 

Sriiiivasaraghavaii and of/ters^Oppo- 
site Parties. 

Civil Misc. Petn. No. 1790 of 1918» 
Decided on 23rd August 1918. 

CivilP.C. (5ofl908). 0. 41-A. R- J" 
Party not served with notice of appesl 
right to apply to set aside ex parte oHer— 
Madras High Court (Appellate Side) Rule*. 

R- 42. . , , . 

Rule 42 of the Appellate Side Rules ol 
Madras Iligb Court does not prevent a party who 
has not been served with notice of appeal, iroro 
applying to set aside any order passed ex par 
in the appeal on the ground that be 
entered appearance. He cannot be penalized 
not entering appearance by losing bis 
receive notice of interlocutory applications, w? 
such applications are made within ‘’h® nji 
limited for bis entering appearance. 

K. S. Jayarama Aiyar-hv Petitiooer. 

T. R. Ramachandra Aiyar, P- * 
RamakrisJuia Aiyar and K. Bhashy(i 
— for Opposite Parties. ^ 
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Judgment.— ThU Uan application to 
set aside the order passed by me on 12th 
July 1918, allowing the appellants to tile 
an additional ground of appeal and to 
amend the valuation of the appeal. 
Notice of the application to amend was 
not given to respondent 6, and the 
order was passed without hearing him. 
0. 41.A. E. 2, Cl. 2, Civil P. C.. provides 
that, unless otherwise ordered, the period 
for respondent to enter appearance shall 
ba 25 days from the service of notice 
upon him, and that if he wants to appear 
and defend the appeal, he should enter 
appearance within that period. Pv. 42 of 
the Appellate Side Rules provides that 
notice of an application to amend a me¬ 
morandum of appeal should be given to 
all parties who have enterel appearance. 
;Idonot think that R. *12 prevents a 
party, who has not been served witlr the 
notice on the ground that he has not en¬ 
tered appearance, from applying to set 
|a3ide the order parsed ex parte. If .any 
penalty is attached for his not entering 
appearance within the time limited. 
'that penally can only arise when the 
.period fixed (or entering appearance has 
expired. It wiU be against all principles 
;ol equity to hold that a person should 
he punished for not entering appearance 
by losing his rights to receive notice of 
all interlocutory applications, when such 
applications are male witliin tlie lime 
litnited for his entering appe.arance. In 
the present case tlie applicantwas«lo- 

clared a major on 27th March lOlH an 1 

he got notice of appeal in the usual course 
onUtling him to enter appearance on 8th 
July. The petition to amend the me- 
rtiorandurn of appeal was filed on 25th 
April and no notice was sent to him. the 
appellant relying on R. 42 referred to 


lam ofopinion that respondent 6 oug 
to have hud notice of the application a 
tuat he IS entitled to have the ox pai 
order sot aside so far as he is concert 
and to be heard on the merits. I acd 

A 4 J 0^ 12th Ju 

AB the pleadings and grounds of app 

printed. I think the b 
thing to do will bo to direct that I 
application for leave to file additio 
grounds and amend the valuation ba p 

4h6 additional ground need no alditio 
PrinMng. ^ the ground raises a pi 
question of law. and as the appeal is fi 


in forma pauperis, no delay nool ho 
caused by tho aniciidniont of tlie valua- 
tioD. There will ho thus no necessity 
for any adjournment of tlm appeal hy rea¬ 
son of tlio petition hoing posted for hoar- 
ing with it. Ijsave is granted to all I ho 
parties to file such additional alii laviti^ as 
they mayconsider necessary inonomoiitli. 
I make no order as to costs, 

S.N.U:k. Petit I <u} ‘iHoirf'l. 
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Krishnan, -f. 

A*. Clii-ltn In ru—Itefeii- 

dant—Potitiouer. 

Civil Revn. Potn. No. 71 of I'.UH. IJ^. 
ci led on loth Pehruary 1018. from order 
of Small Causa Court, Madias, in Mject- 
mnnt Suit No. 'M> of lOls 

Presidency S.-nall Cause Courts Act (1S82), 
S. 41- - Suit to eject from portion of bouse— 
Rent of portion being less than Rs. lO’in - 
Suit is cognizable by Small Cause Court - 
Decision of question of title tor exercise of 
jurisdiction—Revision is incompetorit—Civil 
P. C. S 115, Govt of India Act S. 107. 

A suit to cjoct a i-iiint of a p 'i iioi of a bon,''', 
th'? rent cf which i'5 Ic's Iban Ui 1,000 p'r an¬ 
num, is cogu»/;ib!e by a Pre-iidcivv Siinll t'lu.-) 
Court, thoujh the auuuat leiit of the whohi 
building excaeds Pvs. 1,0 '0. fP Is? C -21 

III such a suit, whore iho C'uurt go:-; hit) the 
question of title to enable it to excich.e j'.nhdif:- 
tion. its order cannot be set aside bv the Ifigli 
Court as being without jurisdiction LP C 1) 
V. C. Seshachariar and 
ifir—iov Petitioner. 

Judgment.—The first point taken is 
fcli.at the learned Judge has not found 
that plaintiil is the next reversioner. 
There is no'suggestion that there are 
any other rovorsioner.s .md I take the find¬ 
ing of the lower Court that plaiiJtilT is 
the reversioner to mean that he is tlie 
next reversioner. It is argued that thougli 
the rent payable hy the defendant is only 
Rs. fi a month, the annual rent of the 
whole building of which defendant is oc¬ 
cupying a part should bo taken into con. 
sideration for deciding tlie jurisdiction of 
the Small Cause Court under S. 41 of tlie' 
Act. Defendant having become a tenant’ 
of only one or two rooms, this suit lias: 
reference only to those rooms and it 
seems to me that as the rent payable l)y 
him annually is much less than Rs. 1,000, 
the suit comes within the cognizance of 
the Presidency Small Cause Court. 

It is also argued that the Small Cause 
Court should not have gone into any ques¬ 
tion of title but where the Court goes in- 
to the question to enable it to exercise 
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its it.s order cannot he set 

;i>ih- .as v.ithout juii&diction. 

;riiii '0 i' rii.) ground for interference under 
■S, liT), Civil r. C., nor under S. 107, 
< iovernnieat of India .\ct. The civil re¬ 
vision petition is dismissed. 


S,N.;u K. 


Petition Jismiaseil 
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Mooiu:, .1. 

VuMnnnnViirn Unnnmnnthn, In le.— 
Accused “Petitioner. 

Criminal llevn. No. 282 of 1912, and 
Criminal Hevn. I’oln. No. 230 of l9l9. 
D-'Cided on Idl li September 1919, against 
judgment of Sess. .fudj*e, Ikllary, in Cri¬ 
minal .\ppe(l No. 22 of 1910. 

Criminal P. C. (1898), S. 423—Altering 
finding though maintaining sentence should 
not be done if prejudice is caused by aitcra- 
ion in charge. 

Although au .ippolhte Court ha‘» power under 
S, 4J3 to a Iter bbo finding of a lower Court, wbilo 
miiialaiiimg tlic seiitence, it ought not to use 
such power if the accU'Cd would be prejudiced 
bv the onii'J-ioa to prove the altered charge and 
if th' deferico miglit have boco of a different 
character had the alcctcd charge been framed in 
the first Court. IP 18^ ^ Ij 

S Swaminatlinri —for Petitioner. 

Public Pro^eciito )—for the Crown. 

Judgment. “The petitioner <and live 
other persons were convicted of Ibo 
offence of liolirg aimed with dci'dly 
weapons (S. liH. I. 1’. C). On appeal 
the Sessions .Iud<*e of Bellary altered the 
lindinfi in tlie case of the petitioner (ac¬ 
cuse! l) to one under Ss. 326 and 511, 
I. P. C., and maintained the sentence 
but reversed the convictions of the other 
accused. The facts, as found by the lower 
Courts, are shortly these: There had 
been ill feeling between accused 6 and 
P. W. 4, the Sub-Tnspector of Polico of 
Kowtalam, and there was acharge against 
accused 6 of having wrongfully confined 
P. W. 4 and P. W. 8. The Suh-Inspee- 
tor of Adoni, who had been deputed to 
investigate the case, learning that ac¬ 
cused 6 had sent for some Ijad characters 
from Dalvy to commit offences against 
the police, deputed a party of Head 
Constables and Constables with instruc¬ 
tions to watch the path from Ilalvy, and 
to catch any Ilalvy people or strangers 
who might pass that way. Soon after 
midnight on 7fcli May 1918 the police, 
who were lying in ambush, saw ten or 
fifteen persons approaching armed with 
weapons, and surrounded them. In the 
melee the petitioner aimed a blow with a 


battle axe at one of the Constables 
(P. W. 2). The latter warded off the 
Ijlow with ids lathi which was cut, but 
DO hurt was actually caused to P. W. 2. 
Five persons including the petitioner 
were illegally arrested by the police. The 
Subdivisional Magistrate framing a charge 
under 8. 148, I, P. C., against accused 1 
to 5 improperly omitted to state in the 
charge what the common object of theun- 
lawful assembly was The charge ai 
framed was in these terms: 

''Iha you r.t lialvy armed with deadly weapons, 
i. e., haUle axes,'axe?, and sticks, committed 
rioting and attempted to strike P.V/s. 1,2,5 
and 5, and that accused 1 aimed a blow with h\i 
battle axo at T. W, 2 

The Sessions Judge came to thecoueln- 
sion that it was n^t proved that the ac¬ 
cused were memhers of an unlawful as¬ 
sembly. that the conduct of the accused 
showed that it was not their intention to 
attack the police, that the police had no 
right to arrest the accused merely because 
they saw them coming along the road 
and that no offence had been committed 
by accused 2 to 6. The Sessions Judge 
was however of oi'iiiion that a clear case 
under Ss. 226 andoll, I. P. C.. had been 
made out against the iietitioner and that 
tlio pviitioner was not justified in using 
violence and aiming a blow with an axe 
before any anest had been effected by 
the police. Dr. Swaminithan for the 
petitioner contended that the Sessions 
Judge acted illegally in altering the con¬ 
viction under S. 148, 1. P. Cm into one of 
more serious offences under Ss 326 and 
511, I. P. C., tliat such an alteration of 
finding is nob warranted bv the previsions 

of S. 423, Cvimin il P. C.', and that the 

facts found would not justify a convic¬ 
tion under S. 326, I. P. C., read with 
S. 511, I. P, C, Under S. 423 (l) H 
Criminal P. C., an appellate Court has 
the power to alter tlie finding of the 
lower Court maintaining tlie sentence. 

It is urged that in cases not falling under 
Ss. 23V and 238, Criminal P. 0 , the ap¬ 
pellate Court cannot convict a person of 
an offence with which he was notcbsrged 
in the first Court, and reliance is placed 
on the decisions in Paclmanabha 
Panniah v. Emperor fl), Ciiminal Eevi- 
sion Case No. 83 of 1919, Mcugalu Aoro^ 
(Ihone Ilalhi, In re (2) and GoUa Hafiu- 
mappa v. Emperor (3). In 

~Tr[™T83irrT64^5l. C. H5. 

2} 119171 41 I. C.828. 

3) 11912! 35 Mad, 243=101. 0. 879. 
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Aorodhone Hathi v. Emperor (2) it was 
belli by a Bench of this Court, following 
Dasarath Mandal \. Emperor {A), 
when persons were convicted of rioting 
and acquitted on appeal, but were con¬ 
victed by theappellateCourtof housetres- 

pass and hurt (Ss. 448 and 323, I. I’. C.), 
the convictions were illegal on the ground 
that the accused could not be convicted 
of offences with which they were never 
charged. It is no doubt true that al- 
though hurt is generally caused in riot¬ 
ing, it does not necessarily follow that 
hurt is so caused. In this case however 
the charge, although it was carelessly 
drawn up, distinctly sets out that ac¬ 
cused aimed a blow with his axe at P. NY. 2. 
The true principle appears to he that 
laid down in Yakub AH v. Lelhu 2'hakur 
(5), namely that if the accused have been 
prejudiced by the omission to prove tlio 
altered charge and if the defence might 
have been of a different character had 
iho altered charge been framed in tlio first 
Court, the appellate Court should not use 
the power vested in it by S. 423, Crimi¬ 
nal P. C., to give such an altered finding. 
This was the view taken by Sadasiva 
Myar, J., in JHannar iCrisfman Chettij, 
In re (6) and I respectfully adopt it. It is 
suggested that the petitioner was pre¬ 
judiced in his defence, as he had no op¬ 
portunity of pleading that he was justified 
in resisting the illegal arrest and that in 
attempting to cause hurt he acted in the 
exercise of tiio right of i)rivate defence. 
It was open however to the petitioner to 
put forward this plea in the lower Court. 
He denied having used violence and in 
fact the defence was that accused 1 to 5 
were arrested not on the Halvy path but 
while they were passing the police sta- 
tion at Kowtalam. The lower Court 
found that tho petitioner commenced the 
assault and aimed a blow at P. W. 2, 
which struck the lathi he was carrying. 

The conviction of the petitioner under 
Ss 326 and 511,1. P. C., is not. I think, 
ftd in law, but the sentence, one yearns 
ngoTous imprisonment, is, in my opinion, 
rauoh too Bevere. The police appear to 
have acted m a high-handed and illegal 
manner. I confirm the conviction but 

reduce the sentence to one of throe 
months rigorous imprisonment. The 
petitioner mu st surrender to his bail and 

4 ) 119071 84 Ctl. 825 . " 

5 119081 80 Gal. 288 . 

0 ) L 1916 ] 861 . 0 . 810 . 


servo tho uiiexpiiod poi tion of (ho 
tenci*. I SCO no reisoti to iriloi foi'O wir.h 
tho order directing Mm |h)I il iiumr to givo 
security under S, 10(>. Ciiniiml I’. M. 

S.N 'H.K. Seuh'ui'i’ ri'H/'-,',/. 
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AVI.tNd AND KIUSIINAN, •)•). 
H'(i//ace Silha Hoi —I’otilionor. 


V. 


ll’ti/Zucr liadho Boi —Opposito I’aity 
Civil Revn. Potn. No. 35 of 1 !) 1 H, Doci- 
ded on 8th October 1918. from oidorof 
Dist. Judge, Tanjoro, in Interlocutory 
Appeal No. 303 of 1917 (in Original Potn. 
No. 775 of 1910). 

(a) Guardians and Wards Act (1890), S. 4 f 21 
—De facto guardian is guardian. 

A dc facto guardian is a guardiuu within tlm 
meaning of S.4 (2), I.P 189 C 21 

(b) Guardians and Wards Act (1890), Ss. 4 

(2) and 7 (2J—Appointment of statutory 
guardian removes de facto guardian. 

The appoitiimcut of a slaluloiv {iuardi.iii 
under the Act, ipso facto removes a du facto 
guardian from giiardijuship under S. 7 ('J)of 
tho .Act. (1M89U21 

(c) Guardians and Wards Act (1890) S 41 

(3) —Court can require de facto guardian to 
deliver minor's property to statutory guar¬ 
dian. 

Il is competent to tlu! Court to leniiiro a de 
facto guardian under S. 41 (3) to deliver tho 
minor's property io his possession to a guardian 
appoio^d or declared under the Act. [P 189 0 2] 

(d) Guardians andWards Act,(1890), Ss 48 
and 41 (3)—"Orders made under the Act" 
does not cover requisition. 

Section 48 which refers to “orders made 
under the Act , docs not cover the case of a ro- 
quisitiou” under S. 41 (3) of the Act. LP 190 C 1] 

B. NaraHmha Bow—ior Petitioner, 

K. V. Krishnu'^wami Aiyar and C. A. 
ScHhagiri Sostn—ior Opposite Party. 

Judginent. In this petition we art 
asked to interfere in revision with th( 
proceedings of the District Judge of Tan 
lore requiring a de facto guardian (grand, 
mother; of a minor under S 41 (3) 
Guardians and Wards Act. to hand ovei 
a house as one belonging to the minor 
We can hnd no ground for interference 
ihe term guardian” in the seotiom 
must be understood in the light of th( 
definitions in S. 4 (2) and would includi 
the present petitioner. The latter wa* 
Ipso facto removed from guardianshii 
under 3. 7 (2) by the Court’s order ap 
pointing the minor’s mother to be guar. 

ceeded his jurisdiction and potitionei 
must be referred to a suit to establish, i 
she can, her title to the house. We ma^ 
remark that S, 48, Guardians and Wardi 
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hi re, Sessions Judge, (Sala^iva Aiyar, J.). 



Act, V.liich refevs to "orders made under 
the Ai't" would not cover the case of a 

under S. -11 (d), of the Act: 
vide reieience to the latter in S. 15(l)(c). 

Tlio [:etition is dismissed witii costs. 

s.N. i:.K. Petition Jismia^C'L 
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riic ■!u-hjc of Tanjorc. In ve. 

Cviiiiiriii.1 ’.\Iise. Ittn. Nu. 109 of 191S, 
Decided mi Old Jui\ i91>. ai^ainst order 
of Soss. Jud,i;i;, Tanjove, J>- lUh April 

la) Criminal P. C. .1898', S. 233-S 233 
does not apply to inquiry by comnriiUing 
Magifitrale. 

An innuirv h.;-forc a committing Alngistrate 
i- no: a trial And docs not come within the I'to- 
Liliiiioti contained iu S idd, • IP I'-U 0 ll 

lb) Criminal P C (18981. Ss, 195, 197, 531 
and 537—Commitment without sanction to 
prosecute in case requiring sanction—Order 
of commitment cannot be quashed—Session* 
Judge can acquit accused on ground of want 
of sanction. 

Au order of commitment to the Sessioas Court 
cannot bo -luashed on tho ground that the 
Magistrate lodr cogni/^ance of the complaint 
wiUiout tiic sanction rc'iuiced by Ss. 195 and 197. 
Ss. Ml and oiT apply t) such cases, and their 
applicability is not alfected by the fact that 
ohjection to want of sanction was t-ilccn at the 
earliest possible opportuaity: 3) 1. C. 82<), 
from. iri:i0C2l 

Scmblc -~\ Sessions Court li.is power to ac.iuit 
the accused in a case coinuiittcd to it on tho 
ground of want of saaction. IP 100 C dl 

G. Krishnoawami Aiyar and K. S. 
Joyiiruma Aiya )—‘for Accused. 

j’nhlic Prosecutor—toT bhe Crown. 

Sadasiva Aiyar. J.—This is a refer¬ 
ence by the Sessions Judge of Tanjore 
asking us to quash the commitment ma le 
to his Court by the Third Class Alagis. 
trate of Arantangi. The accused are four 
in number, the charge against acc’ised 1 
and 3 being that they committed offences 
under Ss. 193, 465, 466 and 4/1, I P. C,, 
in connexion with tho document Ex. 
D and the charge against accused 1,2 
and 4 being that they committed similar 
offences in connexion vvitb the document 
Ex. N. Tho order of the Magistrate 
committing the accused falls under S.213 
(1), Criminal P. C. Before the Sessions 
Judge it was argued by the Bublic Pro¬ 
secutor that under the provisions of 
Ss. 531 and 537, Criminal P C., a su¬ 
perior Court had no power to set aside the 
Magistrate’s order of commitment, gran¬ 
ting that the Arantangi Magistrate hai 


no territorial jurisdiction over the place 
where accused 3 and 4 are alleged to 
have committed the offences, and granting 
further that sanctions under Ss. 195 andi 
107, Criminal P. C.. were required as 
regards some or all of the accused. The 
Sessions Judgo overruled the above con- 
tention foundel on Ss. 531 and 537. I 
am however unable to agree with the 
Sessions Judge that Ss. 531 and 537, 
Criminal P. C., are not applicable. 

I further respectfully dissent from the 
decision in ^ahir Sinyh v. Emperor (l), 
in which it was held that where the ob-, 
jection based on want of sanction Is 
taken at the earliest .opportunity, S. 537 
would not cover the case of proceedings’ 
ooDiluctcd liy a Magistrate in the absence 
of necessary sanction against the accused. 
In the case of Sankfiralinga Tevan v. 
Aviulai Ammal {2} the provisions of 
S. 537 were evidently nob brought to the 
notice of the learned Judge who decided 
it. The committing Magistrate himself 
might have refused to take cognizance of 
the case in the absence of sanctioo. It 
may also be that the Sessions Judge is^ 
entitled to acpiit the accused on the 
ground of want of sanction, as S. 537 
proliihifs only the Court before whom 
tlio case come.s on appeal or revision 
from Ircatingthe want of sanction as’ 
material, unless it had occasioned a fail¬ 
ure of justice. (It could only be in very 
exceptional cases that more want of 
sanction could itsolf occasion a failure of 
justice). It is next urged that as regards 
Ex. N 

“there is no evidence to show that it was not 
drawn up a> it Ptand^ now ou tho date it bears, 
and that S.s. 4C5 and 171, I. P. G.,have noap* 
plicition to the manufacture of such a docu¬ 
ment as there i- no legal evidence before the 
committing Afagistrate on which a conviction 
could be ba'.ed under these sections.” 

This Court has got the power to set 
aside a commitment only on a question 
of law. I was at Brsb inclined to hold 


that the commitment of accused 1, ’3 
4, so far as it related to the acts alleged 
against them in connexion with Ex. N, 
might, under the peculiar circumstances 
of this case, be so set aside. Bub my 


learned brother thinks that this a matter 
which ought to be more appropriately 
dealt with by the Sessions Judge himself 


(1) A I. R. 1915 All. 110=87 All. 283=:28 I.C. 
616. 

(2) U9161 35 I. C. 826. 
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in the proceedings before him, and I do 
not wish to press my own view of the 
matter. {We express no opinion on the 
question whether sanction is or is not 
required as that question does not pro¬ 
perly arise before us at this stage of the 
case} 

As regards misjoinder, S.233, Criminal 
P,0., DO doubt prohibits the joint trial 
pf separate charges with respect to sepa¬ 
rate transactions. But an inquiry before 
a committing Magistrate is nob a trial 
and does nob come within the prohibi- 
bion contained in S. 233, and we are 
asked by this reference to deal only witli 
the proceedings of the committing Magis¬ 
trate, the trial itself having to take place 
before the Sessions Judge here.xftor. Of 
course, the Sessions Judge has got power 
in a proper case to hold separate trials 
as regards separate offences so not to 
contravene the provisions of S, 233. lie 
has also gob the power to acquit if tliere 
is DO legal evidence, and the Public Pro¬ 
secutor also would no doubt in a proper 
case withdraw the prosecution if there is 
no legal evidence to support it. But all 
this has to be done in the proceedings 
before the Sessions Judge and so far as 
the order of the Magistrate committing 
the accuse I is concerned, I do not think 
that sufficient reason has been shown for 
quashing that order. 

I would therefore decline to accept the 
reference and would order the records to 
be returned to the Sessions Judge. 
Napier, J —I agree. 

S.n./rk. Records returned. 
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Oldfield and SEsnAomi Aiyau, J.T. 
Chowkaran Pazke Parambath Cheria 
Kunhi Pecker—Defendant—Appellant. 

V. 


Chowkaran Pazhe Parambath Mali- 

haimmal Valia Pappo/ty - Plaintiff— 

Bespondent. 

Second Appeal No. 1998 of 1918. De¬ 
cided on 22nd August 1919. against the 
decree of Temporary Sub-Judge. Telli- 

No. 699 of 1916. 
J'*’* “T.rw.d-Kanom by 
S.T.u.“ K*!. Binding-Junior mem- 

".-I, 

or a junior 

XubS rt8ht to sue for 

poMMiloo of the alienated ptopertlea on behalf of 


tlio tarwail, and liU ri'incdy is not conflnod lu 
iner«ly siiiiiq for.» d.'cl.initi mj. 1.P I'Jl U 2] 

(b) Possession — Receipt of iciil is posses¬ 
sion—Rival claimants can sue for possession 
without impleading ler.anU in possession. 

Receipt of rent i-» po.'^M'.-i"!! ^vlliull.ul h're¬ 
covered in a snit. Wlicr*'i-ii.ints :m‘ iti 
possc-«5lou rival cliiiinmit' li llie pr"[ i'. ( Ui 
8U0 for pcs'c^sion vvitlioiir iaii'l.'idini; iin t' li 
ants as dclciidiviits: af 1 'jJ, IT •/ : < 

232 and 3 /. C. 11. Di !. J' 1''^ 1] 

(c) Malabar Law—Tarwad Alienee of tar- 
wad is stranger and can be sued by other 
members. 

The position o{ .-jii an ludnivun wLo -ret. au 
alienation of Iho larwad proporlics i' liold-ilTi'u-ni 
from lliut of H str.viig'r. If he oiinI.*. tin? I ir^vaJ, 
hemavbcsucd by tho other ju^r as 

if he was a strungrr. Ll' 1‘’2 *’ 2) 

K. P. M. Meaoii - for .li'pellant. 

C. Mudhtivun Nui) —far BcspoDilen'. 

Judgment.—This U a suit l)\ .i imiior 
member of a tarwad wlio obtained per- 
missinn to conduct the s-iit on Ivdialf of 
all its members for [lOssessicu of ceil.dn 
tarwad properties, i'iio predecessor of 
the present karnavan, d^fenhnt 1, gave 
a kanom in 1004 to defendant 2 im bn- 
Bx. 10. Thereupon the tenants of the, 
tarwad attorned to defenhnb 2 an I paid 
him rent. It was founl l)y bjtli the 
lower Courts that tliera was no cmi- 
sideration for the kanom and lint ibis not 
binding on the tarwad. The only ground 
urged by Mr. Menon in second .appeal! 
is that tho possession of tlie defendant.| 
if any, must be deemed to be possessionj 
of the tarwal and that tho only remedy 
open to an anandravan under the cir¬ 
cumstances is to sue for a declaration. 
He also contended that this is a sub¬ 
terfuge to evale the law of limitation as 

a suit for declaration would have been 
barred. Strong reliance was placed upon 
Padammah v. Themona .imm'ih (1) for 
this contention. There can be no doubtj 
that, on the facts found by the lower 
Courts and accepted in second appeal by 
the High Court, that judgment was right. 
It was found in that case that the kar-j 
navathi, although she execute-1 certain 
deeds in favour of her daughters, did not 
part wdth possession of the alienated 
properties. There xvas no finding that 
the tenants paid any rent to tlie trans¬ 
ferees. Id these circumstances it was 
held that an anandravan can secure tho 
rights of the tarwad by suing for a dec- 
laration without any consequential re¬ 
lief as to possession. 


(1) 11894] 17 Mad. 232, 
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jf"- Macirns 

Iuo iloubi, nhsorvitions in 
tin*: iaabout; “unity of posses- 
uiA about the possession of the 
’einiU l)ein ,4 the possession of the tar- 
wj],etc. But they mast he rei'l with 
the facts of tlio case ami ho not support 
the contention that uiuler no circum¬ 
stances can a junior m 0 inl)or of a larwad 
sue for possession if the tarwal hah 
pirrtod with possession, h’he next case. 
Parnkawh/AljiArkun Kiskakkayil v. 
Kihiik riit'tiya Pitruyil Ahmuil (2), is 
clearly histinj’uishahle from the present 
case. In that case what stood between 
the tarwa l an l defen laui o. the alienee, 
was a piece of paper under which no 
possession passed. The learned Judges 
must ho taken to have held that this ioi- 
polimont in the way of the tarwad, 
which might at any time endanger its 
rights, might best be removed by obtain- 
ing a declaration that the document was 
invali'l. Neither of the two docisions 
quote I by the learned counsel is autho¬ 
rity for the broad proposition that a 
rightful owner can never sue for posses¬ 
sion unless he wants physical possession. 

The acceptance of such a contention 
Avould mean that, in cases where tenant^* 
jaro actually in possession, rival claim- 
ants cannot seek to recover possession 
unless all the tenants are imjdeadel as 
defendants. H. dd, 0. ‘21, Civil V. C., 
to which Mr. Madavan Nair drew our 
attention negatives this proposition. It 
has bean held in Bathnasahapathi 
pillai v. Uam.'i'iami Aiyar (3) that a 
receipt of rent by a trustee is possession 
which can bo recovered m a suit, in 
Jagannatha Gharry v. Rama liayer U; 
it was held that where tenants are ac- 
tually on the land, and the defendant 
collected rent from them, it was a matter 
to which the provisions of S. 9, SpeciGo 
Belief Act, relating to possession applied. 
These decisions support tlie view taken 
by the Courts below that a suit like the 
present one is maintainable. Mr. Mmoa 
suggested that the position of an anand- 
ravan who obtains a kanom and gets 
attornment is different from that of a 
stranger. The character in which an 
alienee anandravan holds possession will 
depend upon how far he ousts the 
tarwad, and not upon whether he is a 
member of it or not. If the tarwad is 

{2 (10091 3 I. 0. 41. 

(8 llOlOl 88 Mad. 452=6 I. 0. 630. 

(4 U905] 28 Mad. 238. 


ousted then the possession of the ouster, 
whether he he a member of it or not, 
is as injurious to the tarwad as ouster 
hy a stranger and the member in posses¬ 
sion must he sued as if he was a stran¬ 
ger. The principle is not inconsistent 
with the observations in Padammah v. 
Tliemajia Ammah (i). For these rea¬ 
sons the second appeal fails and must be 
dismissed witli costs. 

S N./u.K. Appeal dismissed. 


A. I. R. 1919 Madras 192 

.\YLING AND KRISHNAN.JJ. 

Venh.itnsawmi Naik and De- 

fendants—Appellants. 


V. 

Sivanu Mudali and another Plain¬ 
tiffs and Defendants—Respondents. 

Civil Misc. Appeal No. 171 of 191B, 
Decided on 27th November 191b, against 
order of Dist. Judge. Tinnevelly, m 
Appeal Suit No. 86 of 1917, D/- 26th 


November 1917. 

(a) Civil P. C. (5 of 1908), 58.37,38- 
Mortgage decree pasied by Court having no 
territorial jurisdiction over hypotbeca 
Application for execution cannot be present¬ 
ed to Court having jurisdiction without 
transfer of decree from Court which passed 


A inorlsaiic decree was passed by the Addition¬ 
al Mim-ifs Conti oITinuovclly, which had no 
jurisdiction over the hypotbeca but which was 
established only to aid the other Courts. An ap¬ 
plication for execution was made to the Kciipam 
Muoeifs Ojurt which had juri-diction over the 
hypothcca, but without a transfer of the decree 
from the .Additional Munsif s Court which hart 

not coasdcl to exist: ^ i a 

Jlehi: that the Koilpalli Munsif’s Court hart 

no jiuisdietion to execute until the decree was 
transferred to it bv the Court which bad passert 

it ■ I.P193C1J 

■(b) Civil P. C.. (1908). Ss. 38 39- 

Transfer cannot be made to validate inva i 


application. , . . 

No triTJsfor of a decree should 
execution so to evade the provisions of 
Liniitation Act or to validate an invalid 
cation. [P 

L. .4. Govindaraghava Aiyar^ior Ap¬ 


pellants. 

M.D. Devadoss—lov Rospodents. 
Judgment.—The appeal turns solely 
on the question of whether the Distric 

Munsif of Koilpatti had' jurisdiction to 

entertain a petition (Execution Petition 
No. 190 of 1916) presented to him tor 
execution of a mortgage decree passed 
the Additional District Munsif of Tmn - 
velly in Original Suit No. 280 of W 
on his Gle. Territorial jarisdiotion oj 
the hypotbeca sought to be broug 
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■Kale in execution of the mortgage decree 
admittedly lay with the Koilpatti Court 
while the.TiuneveUv Court had no local 
juriadiction at all, but was established 
simply to' aid the other Courts of the 
District, by disposing of suits transferred 
■from their 6le. There had been a trans¬ 
fer of territorial jurisdiction to the Koil¬ 
patti Court from that of Srivilliputtur 
in which the suit had originally been 
■filed; but it is agreed that this circum¬ 
stance makes no difference to the ques- 
tion for disposal, and we may consider 
the latter as if territorial jurisdiction 
had always been with the Koilpatti 
Court. No order had been passed trans¬ 
ferring the decree under S. 24 or S. 39. 
Civil P. 0-, and the question is wiiether 
in these circumstances the Koilpatti Court 
had jurisdiction to execute it under S. 38, 
pivii P. 0., as the Court which i>assO'.l 
it. In our opinion the answer must l>e 
in the negative. S. 37, Civil P. C., gives 
in extended sigoidcaoce to the term 
Court which passed a decree,” but con¬ 
tains nothing applicable to the present 
ease. 

The Tionevelly Court lias certainly 
nob ceased to exist and it cannot be said 
to have ceased to have jurisdiction to 
execute its own decree. Whatever juris¬ 
diction as regards execution it possessed 
lb the time of passing the decree, it still 
possesses, In fact this portion of S. 37, 
Civil P. 0., clearly has reference to 
transfers of territorial jurisdiction from 
one Court to another, We must there- 
orehold that the Koilpatti Court had no 
lurisdiction to execute the decree, unless 
*nd until the decree-holder'gob the decree 
transferred to it for execution. Tlio 
order of the Koilpatti District Munsif 
reieotjog the execution petition was 
ereiore right. In the concluding por- 
'•on of his jodgraenb, the District .Tudge 
■k li bis order allowing execution 
. operate as a transfer of the decree 

0 he Koilpatti Court’s file; but, in so 

'*®®PPoar3 to have overlooked the 

aonli order an 

Iv ^^'^®*scotion would apparent- 

tionp/* time-barred unless peti- 
he r r ^ benefit of S. U. 

ennaij ' j ’ ® whioh has nob been 

Llm i evade the provisions of 

eation ° an invalid appU- 

^aak'».u^* I^iebrict Judge’s order must 
de and that of the District Mun- 
1919 M/26 St 26 


sif restored willi cosls to the appellant 
throughout. 

S.N. 'h.K. Ai'i’ciil iillou'eiJ. 
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Ayi-inh .\ni) Nai iku, T.I. 

Pnrappuli Chiinin — ]'e‘Ai\<iv.Qr. 

V. 

T. P. K. Shiiiikninii Meuoir-Om'io- 

SI^6 

Criminal Tlevn. Xo. i'i9H of 191'^, and 

Criminal Kovn. Potn. No. •'idd of lOl^, 

Decided on 26th March 1019, against 

order of Subdivl. Magistrate, Mala- 

puram, in Mii^c. Case No. 28 of I9ls. 

(a) Criminal P, C. (5 of 1898), S. 488- 
Offspring of Malabar Sambandam marriage 
are not entitled to maintenance where mother 
can be maintained by tavazhi 
The olT<l>riii|’of ;i Malabar Sambiiidam mar¬ 
riage an! not ontillr-d to .an nrdor forniainii'n- 
a»ice liiider S. •b-'S, \vl)(>r''' the t iv.izlii or tarwad 
to which their luolher i-i attached l.a- snt!iri'’nt 
fuad< to maintain tb-'in: •'.) Mi!. 'J'-T, Fi.li 
CtH'-lnir rcricwf'.l. .1’ I't'’ C 

lb) Criminal P, C. i5 of J898i, S.488— 
Words "unable to maintain itself" refer to 
not only its age but financial dependency. 

Per .V —The wo'd'* ' uu.ible to main • 

tain itself" in t5. 48^^, Criminal P. C , cannot be 
onfioed to the tender age of the child but must 
also have reference to its tioanciai de|>pndencv. 

[P r.tj C ‘P 

(cj Criminal P.C. (1898), S. 489~T8rwad 
funds becoming insufficient is change of cir¬ 
cumstances within S. 489. 

Where the amount available from the tavazhi 
or tarwad (nnds becomes insufticient to maiataiu 
the ciiildren. that would he a chauge of circum- 
stauces within the meaniug of S. 489 of the Code. 

IP 195 0 n 

(d) Criminal P. C. (1898). S. 1-Term Spe¬ 
cial law hat no reference to local family law. 

Thoexpression "spccijl law" in S. 1, has re¬ 
ference to statutory enactments and not to local 
family law. ' J'l'UCQi 

C. Madhnvan Nair—(or Petitionor. 

S. Swaminathan—ior Opposite Party. 
Public ProsectUor~(or the Crown, 
Ayling, J. —Petitioner and respondent 
in this case are both Nairs following! 
Mirumakatayam law, and the four child-i 
ren in respect of whom petitioner claims 
maintenance are the offspring of a samban- 
dam between them. The Subdivisional 
Magistrate finding that petitioner’s tava¬ 
zhi, from which the children admittedly 
had a right to maintenance, was able to 
maintain them, has dismissed the peti¬ 
tion relying on the ruling in Chantan v 
Chakkapayyan Maihu (1). I was a 
to that decision and after hearing the 
matter re-argued l aee no reason to change 

to U916] 39Mid7957=32 I. 0. 144. 
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mv mini. It seems to me that the object 
fif i:n!nlinij the maintenance sections 
(Oil. •>*’) in the Criminal P. C., can only 
iiave been the prevention of destitution ' 
on public grounds;- aud that it should 
only 1)6 applied in cases where, in the 
absence of these provisions or the more 
cumbrous process of civil law, tlie wife 
or children would be destitute Its un¬ 
restricted application to a society gos'- 
erned by a system of law like the Maru. 
nr-ikatayam system isoiien to the peculiar 
objection and danger that it runs counter 
to the central i leas underlying the matri- 
archa! system and should in my opinion 
only he allowol to tiic extent absolutely 
neeess;ir\ to seciiro the o))ject at which 
ii. is aimed. I would therefore dismiss 
tlu' petition. 

Napier, J.--Tliis petition arises out 
of an order passed hy the Subdivisional 
Magistrate of South Malabar, dismissing 
a petition liv a certain Nair lady asking 
for an order for maintenance for her 
children against the respondent. The 
findings are that the petitioner is a Nair 
and Ins been observing the Marumaka- 
tayam system, that she began samban. 
dam with the respondent in lOOS-OO and 
between the years 1908 to 1917 four 
children were horn, all of whom were to 
the respondent. Tho resjiondent denied 
the paternity, but the Magistrate has 
found it and I certainly accept that find¬ 
ing. The petitioner belongs to a tavazhi 
consisting of her mother, herself and her 
family and one Achutan Nair. The lower 
Court has not found what the income of 
the tavazhi is nor has it given any find¬ 
ing as bo the income of the tarwad. All 
it finds is that the tavazhi lands are of 
some value and able to maintain the child¬ 
ren, though not well. On this finding 
the Magistrate applies a decision of this 
Court inChantan v. ChakkapayanMathu 

(1) and holds that no order can be made. 
Chantan v. Chakkapayyan Mathu (l) en¬ 
tirely holds that the words “unable to 
maintain itself” mean “not having a right 
to be maintained.” It is argued before 
us that this decision is wrong as being in 
conflict with other decisions of this 
Court, and it is pointed out that in the 
last reported case no one appeared for 
the petitioner. The question has new 
been fully re-argued before us and we 
have examined those cases. The first 
contention argued is that the section 
does not apply to persons following Mn. 


ShankUNnI (Napier, J.) 1919) 

rutnakatayam law, as that is a special law 
within the meaning of S. 1, Criminal 
P. C. This view has been directly nega¬ 
tived in Ayyj. Patter v. Kaliani Ammat 
(‘2), Kariyadan Pokkar v. Kayat Beeran 

(3) and Venkataknshna Patter 7. 
Chimmukutti (4) and I have no doubt 
that those words in S. 1 have reference 
to statutory enactments and not to local 
family law. 

I have therefore to consider whether 
apart from S. 1, Ch. 36 is applicable. In 
mj opinion we must read the section in. 
such a manner as to be properly appli¬ 
cable to the various social conditions ot 
this country. The section is certainly 
oM, as is to bo found in the Act of 1861. 
But we have to bear in mind its origin. 
In so far as illegitimate children are con¬ 
cerned, it owes'its origin to the old English 
Act. 7 and 8 Vic. C. 101, which gave a 
right to a woman either beforu or after 
the birth of her illegitimate child to ap¬ 
ply for an order against the father, and 
it has been held that the origin of this 
law is the prevention of vagrancy. 

Bearing this in miud I think that we 
should give a meaning to the words * un- 
able to maintain itself” which is in keep¬ 
ing with the legal position of the parties 
who are affected. There is no doubt as to 
tho position of the children of a sam- 
bandam in Malabar. That system of law 
is matriarchal and the children are en¬ 
titled to be maintained by their tavazhi 
or tarwad. Whatever other rights they 
have there can be no doubt that in this 
respect the Marumakatayam system dif¬ 
fers completely from the Hindu law in 
the rest of the Presidency, the Mahome- 
dan law and the English law. I am ttiere- 
fore strongly inclined to think that the 
words “unable to maintain itself” cannot 
be confined, as suggested, to the tender 
age of the child but must also have re¬ 
ference to Its financial dependency. This 
view seems to me' to gain support from 
other words in the section. The first are 
the words almost directly after those 
words "a monthly allowance for the- 
maintenance.” That clearly points to 
the object of the payment which is to be 
ordered, and it seems to me that if the 
payment is not required for maintenance 
it necessarily follows that the paymen t- 

(2) Mad. 247=3^1. L. J. 

\VKir624. 

(3) 118961 19 Mad. 401=2 Weir 621. 

(4) [1899] 22 Mad. 246=2 Weir 626. 
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should nob be ordered.’ Then there are 
the words in S. 480, “change in the cir¬ 
cumstances.” If the words “child un¬ 
able to maintain itself” Had reference 
only to the tender age of the child, it 
seems to me that so wide a word as “cir¬ 
cumstances” would not have been used 
in this latter section. If it is only a 
question of age a child cannot grow 
younger, it can only grow older, and that 
change can hardly be called a change of 
ciicumstanoas. The word is very appli¬ 
cable il a wider scope is intended. If, 
for instance, in this case the tavazhi 
lost all its money and there was nothing 
left for the child for maintenance, that 
would undoubtedly be a change of cir¬ 
cumstances. In the same way if an order 
had originally been made in consecjuence 
of the poverty of the tavazhi and it was 
brought to the notice of the Court that 
the tavazhi had become possessed of 
wealth, that would be a change of cir¬ 
cumstances. So far for the words of the 
section. Now for the cases. 

The first is one of 1893 reported as 
Ayya Patter v. Paliani (2). That was 
also a case of sarobandam between a Nair 
woman and a Brahmin. The Magistrate 
found that the tarwad was too poor to 
take the reaponsioility off the shoulders 
of the respondonb. but he also held that 
the words in iiuestion hal only reference 
bo age. The revision petition was heard 
by Collins, 0. •!., and Shephard, .1. The 
judgment however is very short. The 
Bench negatives the suggestion that the 
law enacted by the Code docs not apply 
to Malabar and says that on the facts 
found there is no doubt that the order 
is right. The next case is Kariyadan 
Pokkar v. Kayat lieeran Kutli (3). The 
parties were Moplahs, but the Magistrate 
did nob find whether they followed the 
Mahomedin or the Marumakatayam law. 
The Magistrate found that the defendant 
was willing to maintain the mother and 
the child if they lived with him, and on 
that finding held that no order could be 
made. The petition was heard by Col¬ 
li?*^ Parker, J., and it appears 

that the complainant was the karnavan 
ol the mother’s tarwad and was acting 
as de facto guardian of the children. The 
Bench negative.! the proposition that 
8. 488 did nob apply to Malabar and held 
that 8. 1 was not a bar to the petition. 
The learned fudges then formulated two 
questions! (l) Are the children legitimate 


or illegititnate oliildreii of the defen¬ 
dant; and {3J has lio nogloctod or refused 
, to maintain tliem. Tiiey doeideil nothing 

but raised the following iinustion: 

"if the parties follow-Marnmakaiayiun law. 
the quesliou will .arise wbrdter llio fatli-r Cuuld 
be held u have ncKlecled bis duty i > provid.! for 
bis children if they \vcre beiog actually uiaiu- 
tained by the karnavan of their mother’s latw.id 
who is bound by law to inaintain them." 

It seems to me that the Bench ri.Liier 
assumed that the words “unable to main¬ 
tain itself” were not confined to Iho 
question of the tender ege ol the child. 
The next case is Venkatnkrishno P'dtar 
V. Chimmiikutti (4) That was also a 
case of simbandam between persons gov- 
erned by the Marumakatayam law. The 
Magistrate hold that the petitioner, the 
mother, had no means of inBinleoance for 
her child and made an order against the 
father for Rs. 5 a month. The revision 
petition was lieard by Collins, 0. 1. and 
Benson. J.. an'l the judgment is as short 
as in Ayya Putter's case (2), which was 
expressly followed without any relorenco 
to Kariyadan Pokhar v. Kayat lieeran 
Eut'.ii (3): 

"Wo have no doubt but that the ^lagistrate 
believed the woman and found that the peti¬ 
tioner hefote the High Court was the father of 
the child. He is therefore liulle." 

I certainly find it impossible to re¬ 
concile the wide language of this judg¬ 
ment with the doubts expressed in 
Kariyadan Pokkar v, Kayat Beeran 
Kulti (3) and I have little doubt that the 
loarnel Chief .Justice took a strong view 
of the matter and that Parker, .T., who 
sat with C.)llins, C. .1., in the case re¬ 
ported 89 Kariyadan Pokkar v, Kayat 
Beeran Kutti (3) did not agree with him. 
The next case is In re Paralky Vulappil 
Moideen (5). In that case the parties 
were Moplahs governed by Marumaka- 
tayam law. The petitioner had been 
divorced and was living in her own tar- 
wad house with her children and it was 
assumed that they were being main¬ 
tained. It was also found that the father 
was willing to take the boy and maintain 
him. The father petitioned this Court and 
the case was heard by Sadasiva Aiyar, J. 
He directly held that the inability refer¬ 
red to in the section relates to the absence 
of sufficient maturity of physical and 
mental development in the child render¬ 
ing it in consequence unable to earn its 
living by its own efforts, and does not re¬ 


fs) U918) 21 1. 0. 469. 
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for to inAl'ilitv tlnough poverty or ab- 

sonro C'f Ji’Pin'. 

Tli 't \\-.U H the consi>loi' 0>1 view of 
n’.ir l-rotlier has been domon- 

stv.Ue'l to us by the iiuotation of a deci- 
sion of ills as C'aiof Justice of the 
Ti iivancore State which we have care- 

I'ullv considered. The hist case is that re- 

% 

ported as Ch-mtin; v. Chiikkitpnyijan 
Miifliu (l). J’here it was found tlial tlio 
children wore in fact nnint iined hy the 
iav.izlii, but the Magistrate made the 
nrkr. The petitioner applied to the 
lligli Court and his case was argued hy a 
vakii.no one appearing for the mother. 
Al)dur IJa’iim, J., in his judgment refers 
to the judginfiij of Salasiva Aiyar, J., 
and say.'- that ho was unable to accept tlie 
tjiuiow iiicaning of the words “unable to 
maintain itself" anl holds that where the 
child is in fact maintained hy some otlier 
person as of right, the section does not 
apply. The learned Judge also points 
out that the procedure is summary and 
df)e 9 not cover the same ground as the 
civil liability of a father to maintain Iris 
child, and is of opinion that the legis¬ 
lature did not contemplate a summary 
order of this sort in a case where a child 
is well to do. He points out that in the 
case of Karit/H'htIt Pokknr v. Kanat 
Bceran Kntti f;j) the Idcnch did seem to 
suggest that children who were actually 
being maintiinol by their mother’s 
(arwarl were not entitled bo maintenance. 
Mv learned brother concurred in this 
view. 

On an examination of these cases there 
is no doubt that there ia a difference of 
opinion. Collins, C. J., seems to have 
taken a very strong view in two cases, 
bub be was a party toKariya<Ja7i PoJekur 
V. Kaijal Becran Kiitti (3) where the op¬ 
posite view was suggested. The decision 
of my learned brother Sadasiva Aiyar, J., 
is entitled to great respect, hub it is the 
decision of a single Judge; whereas the 
decision in Kariyadnn Polckar v. Kayat 
Beeran Kutti (3J is that of a Bench. If 
I thought the latter decision was wrong 
T should have asked my learned brother 
to agree to its being referred to a Full 
Bench. But as on the policy of the pro¬ 
vision and on the language of S. 1, 
I concur with the latter ruling, I would 
follow it and dismiss the petition, 
jl would h owaver point out that if the 
mother of the child can at any time show 
that the amount available from the 
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tavazhi or possibly from the tarwad 
funds is insufficient to maintain the child 
it is open to her to renew her applica¬ 
tion. 

S.n./r.K. Petition dismissed. 


A.I.R. 1919 Madras 196 

Sj:shagir[ AivaH and Philips, JJ. 

Mukku ]'enkataramt(ih — Plaintiff — 
Appellant. 

v. 

MiikkiiChinn'iiah aud others—Deiea- 
dants—Uespondents. 

Second Appeal No 1091 of 1918, De¬ 
cided on ^-Uh April 19H, against decree 
of Dist. Judge. Nellore, in Appeal Suit 
No. 278 of 1917. 

(al Civil P.C.(1908). 0.41, R. 33-Scope 
and object of R. 33 elated-Though order 
against person not party to appeal should be 
interfered with great care and caution relief 
to non-appealing party can be granted. 

The object of 0. 41. R 3:1, is to coable an 
appellate Court to pass judgments or orders 
which would give consislency to its decisions 
and although the power to intcrefero with an 
order against ft person who is not l)eforo it should 
be cxercissd with great care and caution, the dis- 
crcdoii of the Court to grant relief which benefits 
a Diutv who has not appealed is not hampered. 
•J8 /. C. 091 aud ,1. I. li. I'Jlo Mai. 227, JJ'o/i; 42 
J. (\ 972 Krpl. 

T)ic principle Hut no decree or order should bs 
p.i-ised against a person without bearing him does 
not apply whore the non-appealing party is bene¬ 
fited bv the order. 

(b) Civil P. C. (5 of 190S), O 41. R. 33 - 

Illustration is not exhaustive. 

The illustration to 0. -U, R- 33, is not exhaus¬ 
tive of the scope of the rule. [P 197 C l 1 

(c) Civil P C. {5 of 1908) 0. 41, R. 33-In¬ 
terference benefiting party necessary—He 
may be impleaded to enable him to execute 

decree in his favour. 

Where interfctctice with a decree in favour ot 
a parly not bef jre the Court is deemed necessary, 
the Court should implead him in the exercise ot 
its plenary powers so that he may avail bimselt 

of the benefit of the decree in esecutioo. 

[P197 01J 

Y. Adiga—ioT Appellant. 

T. V. Vencatramier—lor Respondents. 

Judgment.— The first question argued 
by Mr. Aligais that as Rs. 10.000 was 

paid in furtherance of an agreeme^ 
which fell through, that sum should not be 
regarded as having been paid in satisfac¬ 
tion of the common decree. The answer 
to this is that in the application for 
cutiou as regards the balance of Rs. 5,0 
the Rs. 10,000 was referred to as having 
been paid in part satisfaction, 
present plaintiff did not object to 
statement. It is not open to him “ow 
contend that the Rs. 10,000 was not P 
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towards the decree. Wo must therefore 
uphold the order of the District Judge. 

It was next objected that as the Dis¬ 
trict Munsif passed several decrees against 
each of the defendants and as only some 
of them appealed against the decrees so 
passed, it was not competent to the Dis¬ 
trict Judge to act under 0. 41, R. 33, 
Civil P. 0., in favour of the defendants 
who did not appeal. The language of the 
rule is wide enough to cover the case. 
The use of the two words “respondents” 
and "parties” shows that the legislature 
contemplated interference by the appellate 
Court oven though some of the parties to 
the suit were not before it. This was the 
view taken in Venkatachela Pillai v. 
Hanga Pillai (1) and in Pcria Krishna- 
sami Naik v Aiyappa Naik (2). As 
against these cases, the learned vakil 
relied on the judgment of Kumaraswami 
Sistri, J., in }iamnchan<lra Malliia, v. 
Narayana IJegade (i). Tho learned Judge 
rightly enough points out that uo decri*e 
should be passed againsta person without 
hearing him; but we do not think that 
this principle is applicable where the 
party who is not heard is not prejudiced 
by the order but if benefited by it. The 
learned .lodge relies upon the illustration 
to R. 33; but that illustration is not ex¬ 
haustive of the scope of the rule. The 
very object of the rule is to enable a 
Court to pass judgfoents or orders which 
would give consi.stency to its decisions 
and although tlie pewer to interfere uitli 
the order against a person who is not 
before it should be exercisel vvith great 
oare and caution, there is no ground for 
introducing into tho language of the rule 
words which would unnecessarily hamper 
the Court’s discretion. We may also say 
that in the majority of cases where inter¬ 
ference with a decree in favour of a 
person not before the Court is deemed 
necessary, the Court should implead him 
in the exercise ofthe plenary powers pos- 
sesBdd by it, so that tlie benefit of the 
decree may be availed of in execution. 
We think the order of the District Judge 
is right and dismiss tho second appeal 
with costs. 

S.N./u. K. Appeal dismissed. 

(1) tiai5l 281. C. 004. 

(2) A. 1. tt 1015 Mad. ■i27=24 T. C. 924. 

18) U017] 42 I. C.072. 
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Si-.snAciiu Aiyah and Riiun, -IJ. 
S. M. Mijde*‘H —Pofondiint 

Appellant. 


V. 

11. M. A. Ahdul (lafjur IKivthcr- 

Plaintill—Respondent. 

Appeals Nos. (i and 7 of 11)19, Deeidol 
on 2bth July 191 j, against appolUlo 
orders of Dist. Judge. Tiunovelly. in Ap¬ 
peal Suits Nos. 91 and 9r) of 191H. 

(a) Civil P. C. (I908i. S 48 (2)-Use o4 
fraud or force to extend lime need not be of 
within three years. 

A decree-liolder, uvaidiiR himfclf of tbf plca of 
foice or fraud undiT S. 48, (v) as siviiig linnt.'i- 
tioD in ro'pi'ct of an execution api>licati'>n maile 
after 12 vear® after date of decree, is n. t res¬ 
tricted to proving that the fr.iud fT force oc¬ 
curred withiu three years of the uppliCHlion. Ilo 
is entitl'd to it'c bciiefit of the provi-io rven if 
the fraud or forco wa'; long a tc-ior in dat'-'; 8 
ilf. fj. J '20'.. n»t .ipp'-- : 22 M vl f<‘20 a. -1 85 
Vi'f t.70. Fflt. ; 81 /f/f vO, U 

(b) Civil P. C. S. ll-FaiU.re to 

plead saving of limitation does not bat 
pleading in subsequent execution applica- 
tion. . . 

The failure to i-lcad the'Wing of the hunt.!- 

tion bar iu an application lor exicuti. u will not 
operate res judicata for a subsuiuont applica¬ 
tion. IPLHCll 

K. Bamnchtindra Aiijar — ior Appel¬ 
lant. 

it/. D. Devadoss—iot Respondent, 


Judg^ttent —The decree iinler execu¬ 
tion was passed on 2 d( 1 March 1905. The 
present application forexecution was made 
oil 4th October I017,clearl\ more than 12 
years after the date of the decree. The 
question IS .vuetlier the bar is saved by 
the operation of Cl. (2). S 4^, Civil P. C. 
Tlie lower appell ate Court held in favour 
of the decree-holder. Mr. Ramacliandr.a 
Aiyar for the appellant contended, first, 
that the respondent is barred by res 
judicata from presenting the application 
under execution On 11th April I9l7 
the decree-holder applied to the Court to 
allow him to convert an execution appli¬ 
cation lilol by him for the arrest of the 
judgment-dobtor into ono for the attach¬ 
ment of his property. In tho appellate 
Court it was held that tlie application to 
amend was a fresh application and that 
in that view it was barrel by limitation. 
The learned vakil contends that it was 
open to tho dooree-holder to have pleaded 
in that application that he was prevented 
by force or fraud from filing his applica¬ 
tion earlier and that thisfailureoperates 
as res judicata now. Even granting that 
to execution applications all the die- 
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\\ liigh attacli to a plaintiff fail¬ 
ing to plea . ue applioable, we are clear 
tljat, when an applicant wan*s liis appli¬ 
cation to be treated as one in time, it 
cannot lie ?aid that be ought to have 
jileaded that there was fraud or force 
which prevented him from apphing in 
time. We overrule this contention. 

Tlio second point was thar. the fraud 
which was [deaded in eytenuation of the 
failure to ajiply in time was a long time 
anterior to tlie date of the last applica- 
tion and that cop«ejoently the decree 
holder is not entitled lo the benefit of 
Cl. (2), S. 48. Even granting that the 
rigid test insisted on hy "^hephard, -T., in 
.Seshach(ilit7n Chctli v. Rnjam Chettij (l) 
is the proper one, we are of opinion that 
the ap[)licatiou to arrest the judgment- 
debtor on 14tli February 1016 satisfied 
that teat. The matter was not disposed 
of till March 1917. Further in r<?«^;ayj/a 
V. Baghavacharlu (2) impliedly and in 
Abdul Khadir v. Ajiyar Ahammad (3) 
Sundara Aiyar expressedly did not act 
on the view taken by Shephard, J. We 
are inclined to agree with the view taken 
in the later cases. We are supported by 
Moshi7i Ali V. Masoom All (4) in our 
conclusion. We think the lov^er ajfpel- 
lata Court is right and dismis.s Civil 
Miscellaneous Second Appeal No. 0 of 
1919 with costs and Civil Miscellaneous 
Second Appeal No. 7 of 1019 without 
costs. 

S N . /n K . _ Appeals dismissed. 

(1) « M. h. J. 

(2) llPOOl 22 Mad. 320=8 M. L J. 79. 

(3) L1912I 35 Mad. 670=12 I. C. 679, 

(4) U912‘) 34 All. 20=11 I. C. 672. 
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Ayling akd Kbishnan, J.T. 

Durugamma Poojari Bheemappa —De- 
fendant—Appellant. 

V. 

Durugamma Poojari Timakka—VWiu- 
tiff—Respondent. 

Second Appeal No. 018 of 1917, Deci¬ 
ded on 16th August 1913, against decree 
of Temporary Sub-Judga, Bellary, in 
Appeal Suit No. 153 of 1916. 

Hindu Law —Religious endowment —Per¬ 
formance of puja—Woman cangetpuja per¬ 
formed by proxy. 

Under ITiodu law .a woman cau get puja per¬ 
formed in A temple by a proper proxy. Tbo 
choice cl the proxy is not limited to the other 
sharers who aro entitled to perform puja in their 
turn. LP 19S c 2] 
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y. S. Narasimha Ayyatigar—lor Ap. 
pellant. 

T liangachariar—lov Respondent. 

Judgment.— The question whether a 
woman can get puja performed in a tern- 
pie by a proper proxy is now settled by 
the ruling ef the Full Bench in Annaya 
Tantri v. Ammaka Hengsu (l). The ap. 
pellant contends that the plaintiff’s 
choice of proxy must be limited to the 
other sharers who were entitled to per¬ 
form puja in their turn. This was put 
as a matter of special custom in the 
plaint temple in the lower appellate 
Court, but that Court has found against 
it aud we must accept the finding. It is 
now argued before us that it is a rule of 
Hindu law. Colebrook’s Digest, Book 2, 
Cb. 3, S. 2, R. 21. is relied on. We do 
not think that rule has anything to do 
with the choice of proxies at all ; nor is 
it shown to be in force in this Presi¬ 
dency. The second appeal fails and is 
dismissed with costs. 

s.n./r.K. Appeal dismissed. _ 

(1) L1918] 41 Mad. 8>^6=47 I. C. 311. 
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Seshagiri Aiy.vr, j. 

.Snnnj, PalharAnd another —Defendant! 
—Petitioners. 

V. 

Rangasawvii Reddiar and another^ 
Opposite Parties. 

Civil Revn. Petn. No. S13 of 1917, 
Decided on IGtli April 1918, from decree 
of Disb. dudge, Tanjore, in Appeal Sait 
No. 423. 

(a) Civil P. C, (1908), O, 21. Rr. 2 and 3- 
Attachment of decree held by judgment- 
debtor—Application for entering of satisfac¬ 
tion of decree attached opposed as collusive 
by attaching creditor—He must prove fraud. 

Where a decre?-liolder attaches a decree held 
by bis judgiucnt dobior and an application by 
the latter for entering up satisfaction ofsncli 
decree is opposed by the attaching creditor on the 
ground that it is collusive and fraudulent, the 
onus lies on him to prove the fraud, and not on 
the judgment-debtor to prove the bona tides of 
the certificate. [P 199 0 ll 

(b) Civil P. C (1908) 0. 21 , Rr. 2 and 3- 
Court seised of application to enter up satis¬ 
faction-inquiry must be made—Grant of per¬ 
mission to withdraw justifies revision 

When once a Court is seised of an applicahot 
to enter up salisfaciion of a decree it is bound t» 
make an inquiry and see whether the decree ha* 
been satisfied, and it will not be justified io 
allowing the application to be withdrawn. , 

[P199 C ll 

The permission to withdraw in such a case 
grave irregularity warranling the interference ot 
the High Court in revision* ^ ^ 
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(c) Civil P.C. (1908). S. 115-Scope. 

Wbore injustice i? done in the exorcise of juris¬ 
diction tho High Court should interfere. 

iP 109 C 2) 

B. Seturama Sasiri—for Petitioners. 

S. Mutkiah Mudaliar—loT Opposite 
Parties. 

Judgment. — Although the point 
argued is nob free from diflioulty and I 
have a doubt whether S. 11?, Civil P. C., 
is applicable to the case. I shall express 
my opinion fully so that if tlie matter be 
taken in appeal it can be properly dealt 
with then. The petitioners in this case 
are the judgment-debtors in Original Suit 
No. 333 of 1912. One Rangaswami Reddi 
obtained in a small cause suit a decree 
against the decree-holder in Original Suit 
No. 333 of 1912 and attache! the decree 
in the latter suit. That was in August 
1914. In December 19 i 5 the decree- 
holder in Original Suit No. 333 of 1912 
applied to the District Munsif’s Court to 
onter up satisfaction of bis decree. At 
this time the attachment at the instance 
of the decree-holder in the small cause 
suit had been effected. This application 
for satisfaction being entered up was 
opposed by the attaching decree-holder. 
In consequence of the opposition by the 
attaching creditor the decree-holder in 
Original Suit No. 333 of 1912 withdrew 
tho application. The attachment pro- 
oeelings were allowed to continue. 

I find from the pipers that notice was 
served upon defendant 1 in Original Suit 
No. 333 of 1912, the father oi the psti- 
lioners, and that he stated in jierson that 
tho decree was satisfied. In these circum¬ 
stances it was the duty of the attaching 
decree-holder to have adduced evidence 
to show that the decree was not satisfied. 

cannot accede to the contention of Mr. 
Mubhia Mudaliar that the burden of pro- 
ving the bona fides of the certificate is 
.upon the judgment-debtor who said that 
he had paid the money and the decree, 
holder who said that he had received tho 
money; and in these circumstances it is 
upon persons, who allege that the certifi¬ 
cate was collusive and was intended to 
defraud them, to adduce evidence to 
jostablish the facts. The District Mnnsif 
and in appeal the District Judge have 
come to the conclusion that as tho ap- 
plication fur satisfaction was withdrawn 
it ie not open to the petitioners to plead 
that the decree in Original Sait No. 333 
of 1912 was satisfied. The learned vakil 
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for tho potitioiiors drew my attention to 
0. 21. R. 2. CIS. 1 and 3. 

The first ohiuso makos it tlio duty of 
the dooree-holdor to certify the payment, 
and when that application is liefoio tho 
Court tlie Court is directed li> record 
satisfaction. Cl. 3 says that a payment 
or adjustment whicii has not been certilied 
or recorded sliall not be rocogui/.ol by 
tho executing Court thereby impKing 
that if there is either a cortilicate l)y the 
decree holder or tho recording of satisfac¬ 
tion by the Court, the executing Court is 
hound to take notice of tho fact. The 
decision in Tarnh NuUi S(irl:ar v. Aata- 
biir Mondal (l). which I respectfully 
follow, holds tint a mere certificate is 
enough to enable the judgmeDt-debbor to 
plead that the decree has been satisfied. 
AsiiiYseUan l Kumaraswaini Sastri, .1., 
held in Lodd Govindu Dons v. of 

Karvetnngar (2), when once a Cjurt is 
seised of an api>licition to enter up sitis 
faction, it is boun ! to nnku an enquiry 
and see whether the decree Ins been 
satisfied. I do not think tb.it tho Court 
will be justified un.ler tho circumstances 
in allowing the application to be with¬ 
drawn. 

It seems to me that in tliis case the 
Courts below ought to have made an 
inquiry whether the application to enter 
up satisfaction was made bona fide and 
whether the payment alleged to have been 
niadj by the judgment.debtor to the 
decree.holdor in Original Suit No. 333 of 
1*312 was actu.illy made. In my opinion 
this is an irregularity which will warrant 
the interference of this Court under 
S. Ill, Civil V. C. What the Courts 
below have done is practically to refuse 
to exercise the powers given to them 
under 0. 21. R 2. That would amount 
to a refusal to exercise the jurisdiction 
vested in them. I am free to confess that 
S. 115 can be invoked in this case. Some 
Judges may hold that this is straining the 
languigeof S. 115. I have always hold 
that wherever there is injustice done in 
the exercise of juris liction, the High 
Court should interfere. Therefore I in¬ 
cline to the view that S. 115 is applicable 
to this else. I would reverse the orders 
of the Courts below and send the case 
back to the District Munsif for proper 
inquiry regarding the question whether 
the payment was really made by th e 

‘ {TTuoisTsoi! c. 45. 

(2) 11915) 901. C. 357. 
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juJ^’meiit-dehtor to the decree-holder in 
On'‘i[ial Suit No. 333 o( 1912, and if so 
whether there was any subsisting interest 
capil)lo of being attached by the attach¬ 
ing decree-hoMer. Costs will abiilo the 
result 

S.N.,R.K. Case remanded. 


A I. R. 1919 Madras 200 
Coutts-Trotter, j. 

SuHtdal Sowcar —PlaintiU'. 

V. 

,4 V. Tirumala How Sohil' —Defen¬ 
dant. 

Civil Suit No. 278 of 1917, Decided 

on 27»h •’of)ruarv 1918. 

^Contract Actll872}. S. 74-"Penar- 
Meaning explained—Agreemant by borrower 
in return for smaller sum to repay larger one 
on given day representing principal and in¬ 
terest is not penal. 

Aij agreetu'-nt b)’ a borrower, in return for a 
smaller sinn to repay a larger oncona given day 
represen'ing the original princip-il and intert'st, 
is not contrary to Uw IP 202 C ll 

In sucb a case tbe Court cannot award relief 
under S. 74 as the transa-tion is not penal in its 
nature: WillinHord v. Mutual S'lcietii, (1880) 
6 A. C. 685, Foil, 13 I.C. 853, Diss. from. 

“Tb^ word “penal” in S. 74 has a beariogooly 
when there is a main contract and a subsidiary 
contract providing for somo more drastic conse¬ 
quences in the event of tbo bre»cb of the ori-^^i- 
nal and main cuilract It is totill/ in ipplica- 
ble to a term of the original contract or cou- 
sequencs of the origiuiil contract not owing to 
breach b'-it owing to fuliilment. [R 201 Cl,21 
Defendant executed a pro-note to pltiaiiff for 
Rs 10,000 promi'^hig to repay the amount with 
interest a* li per c^nt. perannum. On ibesama 
day hegavo a letter to plaintiff in which be agreed 
to discharge the said l^an by monthly payments 
of Rs. 500, for which he executed 20 hundis 
one to be cashed each month. The amount paid 
by plaintiff in cash was only Rs. 6,000. In a 
suit to enforce the pro-note: 

Held-, that the transaction, though oppressive, 
was uoc peual within the meaning of S. 74. 
Contract Act. LP201 C 21 

M. A. Tirunarayanachari and P. 
Kandaswami —for Plaintiff. 

V. PawK’SflHi “for Defendant. 
Judgment.— This is a suit on a pro¬ 
missory note and an equitable mortgage 
of properties securing it. The plaintiff 
is a Sowcar and the defendant is the 
Jagirdar of Arni represented by the 
manager of his estate as bisguardian. It 
is an estate under the Court of Wards 
and his inborests are represented by Mr. 
Y. Rimesam, the Government Pleader. 
The contract is this: It is a promissory 
note, dated 18th July 1915, in the ordi¬ 
nary form for Rs. 10,000. 


“On demand I promise to pay Sukkulal Sowcar 
or order at Madras, the sum of rupees ten thous¬ 
and only with interest at 24 per cent per 
annum for value received in cash.” 

That is the promissory note and that 
is accompanied by two other contem¬ 
poraneous documents one of which is not 
of very great importance, because it only 
shows what was done, which I am going 
to describe presently. The other is a 
letter signed by the defendant in which 
he says this: 

“I have this day borrowed and received from’ 
you the sum of Rs 10,000 upon tbe eqnitable 
mortgage of the stable No. 2110 Msdaran Para- 
cherry, Egraore, Madras, for the repayment of 
the amount of the promissory note payable on 
demand with interest at 24 per cent, per anoum. 

I have this day executed for the repayment oi 
theainouotof the said promissory note, 20hundi9 
of Rs. 50J each authorizing you to cash each 
hutidi every month on the due date and credit 
the sum so realized towards the SdiA pro-note. 
If the amount of tbe said hundis is not paid by 
me vou are at liberty to proceed against me for 
the recovery of the amount of the said huudis 
and credit the same on footing of the said pro* 
missory note”. 

AqJ then a document is executed which 
shows what was done. There was pitid 
Rs. 4,500 in cash andabalanceof Rupees 
1,500 outstanding on an old promissory 
note of 1914 was wiped out The re¬ 
maining Rs. 4,000 is described in this 


“l aid interest for 20 months in respset of the 
promissory note for Rs. 10,000 dated thi- day on 
condition of repaymout uf ilie Amount of the 
s’lid pro-note by monthly iustdlracats of Rs. 500 
for which 20 hundis of Rs. 500 eacn and execJ* 


ted this day in your favour ’ 

This is the transaction on the doou- 
nients. One has to see what the real 
transaction was. Treating the extinc¬ 
tion of the old promissory note as cash, 
he did not get Rs. 10.000 at all, but only 
Rs. 6,000, and he agreed to pay all the 
interest on Rs. 10,000 to treat that as 
paid in advance, and to repay Rs. 10,000 
by 20 hundis of Rs. 500 each. So that 
on the face of it at best he got a loan of 
Rs. 6,000 with an obligation to repay 
Rs. 10,000 in 20 months which worked 
out at so nething like 40 per cent, auo 
not 24 per cent, as described in the con¬ 
tract. But there are two other fea- 
tun 8 about this matter which make the 
interest, though it would require an 
expert mathe natician to work it out, 
very much more oppressive than that. 
Id the 6rst place, but for the payment of 
the interest as a whole in advance, the 
defendant would have had the advantage 
of having in his hands ail the interest a . 
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any given time which remained unpaid. 

If he paid it as stipulated ha would have 
the use of it for the whole ol the gradu¬ 
ally diminishing period during the 20 
months instead of the user passing forth¬ 
with to the plaintiff. In the second 
place, while he is paying—consider that 
the interest was paid at the end instead 
of at the beginning—month by month 
Rs. 200, in fact what he is doing is to 
pay a consolidated interest on the total 
which is in fact constantly diminishing. 
So that every month he is in fact paying 
a higher rate of interest because, whereas 
he pays on Rs. 10,000 for the first mouth, 
the next month he pays off Rs. 500 and 
still pays interest on Rs 10,000 although 
the captial has been reduced by the pay¬ 
ment of Ks. 500 and so on. That will 
have the effect of spreading a little 
more interest over smaller sum* and 
the rate of interest will increase until 
you get the astounding result in the last 
month that he pays Rs. 200 for the 
month’s use of Rs. 500 which works out 
at very nearly 500 per cent. In this 
state of things the question I have to 
oonsider is, whether the plaintiff is en¬ 
titled to enforce this contract as it 
stands, or whether there is any provision 
of law which enables me to give relief to 
the defendant. It is an unconscionable 
bargain but I liave net got a Money-len¬ 
ders Act to give relief against a bargain 
merely l)ecaube it is oppressive and catch¬ 
ing and no plea has been raised here of 
undue infiuence or pressure or anything 
of that kind. So that the solo question 
I have to ask myself is: Is there any pro¬ 
vision of law administered in this coun- 
try that enables me to attack or give re¬ 
lief against this transaction ? I need 
hardly say that if I possibly could I 

would have done so. 

The first way in which Mr. Ramesam 
puts his casa is that put down in his 
pleadings. He says this case comes un¬ 
der 8. 74, Contract Act. being penal. I 
asked him what was penal. He said 
what is penal is to treat a loan of 
Rs. 6,000 as a loan of Rs. 10,000 and 
make the interest payable in advance. I 
think that both the English and the In- 
aian Courts have finally established the 
principle that the word penal or penalty 
has a bearing, as Ayling, J.. puts it. only 
when there is a main contract and a 
iiDbBidiary cootrftct providiog for sons 
Imore draatio consequances io the event 
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of the breach of tho original and main 
contract. That seoorns to me whiit is 
meant by penalty, and I do not think 
anything can be brought under tlio opera-; 
tion of S. 74 which is a term and stipn-1 
lation of the main contract lietweon the! 
parties. A common instance of such a 
penal stipulation is tho familiar one th;it 
on failure of payment of ono instalment 
the whole shall become due. That is 
the penalty for tho breach of what the 
contracting party has undertaken to ilo. 
Against such penalties the Courts can, if 
they choose, give relief. But it seemsj 
to me that the word penalty is totallyl 
inapplicable to a terra of tho original 
contract or consequence of the original 
contract not owing to breach but owing: 
to fulfilment, and what Mr. Rarae-; 
sam complains against is not in cou¬ 
se lucnce of the Ijreach but in conse¬ 
quence of the fulfilment of the contract; 
if I fulfil this contract accoi\ling to it:* 
tenor, he says, these are the cousequcncbij 
and those I say are penal. They may be 
oppressive, but in my opinion they arej 
not penal within the meaning of the Con¬ 
tract Act and the decided cases. 

In relation to this a decision of Sir 
Basil Scott and Bachelor. Velcltaiul 
Chhaganlal v. A. Flagg (l). was referred 
to. It does certainly appear from the 
decree there that where a larger sum was 
recited to have been lent—Rs. 6,000— 
but in fact by the deduction of interest 
a smaller sum was lent, the Court un¬ 
doubtedly seems to have treated the loan 
in its ju igment as being a loan for the 
lesser amount. There is no report of 
the argumonts anl the judgment gives 
no reasons whatever for the result ar¬ 
rived at and does not discuss the matter 
in the least. All I can say is that the 
result of the case which is apparently 
embodied io the headnote is one that is 
absolutely unintelligible to me. No rea- 
sons, as I say are given and it is not ne¬ 
cessary for me to say that I think the 
case is wrongly decided. I can only say 
that as reported, it is absolutely unin¬ 
telligible and I see that my brother Ay- 
ling in Stiryadevara Scetaramayya v. 
Suryadevara Kalayya (2) made similar 
observations with regard to this very 
same case at p. il4. I therefore think 
that it 18 impossible to give relief under 

(1) [19121 SC Bom. 164=13 I. C. 86S. ’ 

(2) L1916J 25 I. 0. 111. 
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this contract to the defendant under 

S. 74. 

Mr. Ramesam puts forward a most in- 
Renious argument and one which if I 
thought verged on soundness I should 
certainly give effect to. It is this. All 
through—neglect the fact that I paid in¬ 
terest at the start—I \'as paying interest 
on money which 1 liad not got because 
the moment I paid off Rs. 500 for the 
first hundi there was only Rs. 9,500 to 
pay interest on but I paid interest on 
Rs. 10,000 and so on until the capital 
has gone to Rs. 500 and the interest is 
still on 10,000, that is, quoad 
Rs. 9,500 as it was discharged there was 
total failure of consideration. I tliinl: 
he wafits tne to go so far as to say that 
the whole stipulation to pay interest 
was vitiated by that feature. It seems 
to me that you cannot break up this con¬ 
tract into bits and treat each monthly 
payment as a separate contract. It 
seems to me that the contract is indi¬ 
visible. I do not think it can reason¬ 
ably be described as a loan of Rs. 10,000 
— I think in truth it isa loan of Rs. G 000 
with an agreement to pay Rs. 500 a 
month which goes in reduction of prin. 
cipal and interest until the sum of 
Rs. 10,000 has been paid off. 

Whether you regard oue particular 
portion of it as re payment of interest 
and another as re.payment of principal 
does not matter. I think there is no 
law in this country which either forbids 
such a transaction or allows a Court to 
give relief against it. It simply is a re¬ 
payment of Rs. 10,000 spread over a cer¬ 
tain period in return for a loan of 
Rs. 6,000 and I am totally unable to see 
that there is anything illegal or impro¬ 
per about such a matter according to the 
law of this country and I think that the 
well known observations of Lord Hather- 
ley in Wallingford v. Mutual Society 
(3) apply, where in a decision before the 
Money-lenders Act in English and after 
the repeal of the Usury Acts the House of 
Lords held that an agreement in return 
for a smaller sum to repay a larger one 
on a given day representing the original 
principal and interest was not contrary 
to law. I must hold the same with re. 
gard to this agreement and I must give 
judgment for the plaintiff for the amount 
claimed with costs and interest at the 
contract ra te till th e d ate of plaint and 

(3) U880] 6 A. 0.685. 


6 per cent thereafter. Usual mortgage 
decree. Time six months. Plaintiff must 
give credit to the defendant for the pay. 
meot already made. 

S. n./r.K. Suit decreed. 
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Abdur Rahim and Seshagiri 
Aiyar, J.J. 

Munnavarn Betjam Sahibu—VhiatiS 
—Appellant. 

v. 

Mir Miihapalli Sahib aud others^ 
Defendants—Respondents. 

Appeal No. 64 of 1917, Decided on 
20th March 1916, against decree of Tern- 
porarv Sub-Judge, Masulipatam.in Origi¬ 
nal Suit No. 71 of 1908, D/- lltb August 
1916. 

Mahomedan Law—Wakf^Woman can be 
head of mujavar of astana. 

Under Mahomedan law it is not incompetent 
for a woman to be a bead mujavar of an astana. 

Ter Abdur him, J. — Excepting for local 

usages and customs to the contrary, there is no 
general provision of Mahomedan law against a 
woman specializing in auy form of religions 
teaching and propagating any doctrines of 
Mahomedan religion, either of orthodox Maho- 
mcdiiD religion or of Sufi-ism. Tlic disability of 
woman to hold :v religious office arises from cer¬ 
tain local usages and cu'toms and not by any 
absolute injunction of Mahomedan law. A re¬ 
ligious office can be held by a woman unless 
there ate duties of a religious nature which she 
cannot perform in pnson or by deputy, the 
burden of establishing which is on those who 
plead the e.xclusion, and in the absence of any* 
thing in the rules bv the founder, the usaae of 
the institution governs the case. LP 205 C 1] 

"Per Se’ihi^iri Aijjfir,J. —E.xcept in cases of 
grants given for the express purpose of performing 
religious duties which are dependent on personal 
or sex capacitv, there is no reason why a female, 
whether Hindu or ^^ahomcdau, should be dis¬ 
entitled to perform those duties. Wherever there 
arc profits which are payable to an heir in tbe 
discharge of duties appertaining to a religious 
office, it must be takeu as a general rule, subject 
to some exceptions, that women are competent 
to inherit these offices aui to perform tbe duties 
appertaining to them. [P 207 0 1| 

T, Ramchandra Rao —for Appellant. 

P. Nagahushanam—ior Respondents. 

Abdur Rahim, J.— The appeal is by 

plaintiff 3, daughter of plaintiff 1> who 
died since tlie institution of the suit. 
The suit was to recover certain lands 
which are attached to what is described 
in the plaint as the Astana Bara Imam 
at Inuguduru, a suburb of Masulipatam, 
from the defendants who are in posses¬ 
sion. Plaintiff 3’s case is that she is 0°* 
titled to the office of Head Mujavar of 
the Astana in succession to her motbef. 
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plaintiff 1. "What is the nature of the 
institution is one of the important ques¬ 
tions we have to consider in the appeal. 
There was a grant made by Kizam-ul- 
Mulk, Nizam of Hyderabad, in 1725, which 
is the root of the title of the parties, and 
one of the questions for consideration is 
as to the true interpretation of that 
document. The grant is in Persian, and 
when properly translated tlie material 
portions of it are to this effect. It pur¬ 
ports to conlirm previous grants by an- 
oient rulers made by way of Madad- 
Mash, or (literally translated) subsistence 
allowance of Mir AU Akbar and others, 
sons of Mir Syed Maliomed Madani, who 
are to recite Darood or blessings on the 
Prophet and Fatiba in the name of the 
Imams and the martyrs, the descendants 
of the Prophet. Then it gees on to say : 

“It is necessary that the said lands should be 
left in the possession cf tbe aforesaid persons so 
that they should utilize the incomes tbcreif to- 
vraids their mainteuance and alon^ with their 
doscenddnis, literally children and grandchil¬ 
dren (auUd and ahfadj, should engage them* 
selves in ofieting prayers for the perpetuity of 
the State." 

If the matter stood merely upon the 
interpretation of this document, it might 
be contended that the grant was in ab¬ 
solute terms to the persons mentioned 
therein, Mir Ali Akbar and others, sons 
of Mir Syed l\Iahomedan Madani, who 
were expected to perform certain reli¬ 
gious ceremonies. Ujion sucli an inter¬ 
pretation the grant would be of an ab¬ 
solute estate to the persons naniO'l in tlio 
sanad. But the evidence clearly shows 
that the parties concerned have put their 
own interpretation upon tho document 
and the practice and usage has been in 
accordance with that interpretation. 
That is ^ say, they have treated the 
grant as creating a public religious trust 
for the performance of Fatiha and certain 
other ceremonies during the Muharram, 
and though it might be possible to liold 
that the grant was of an absolute estate 
to Mir Ali Akbar and others, sons of Mir 
Syed Mahomed Madani, I am not pre¬ 
pared to say that the parties’ interpreta¬ 
tion of the sanad as creating a wakf is 
unreasonable. Iq any case, so far as this 
appeal is concerned we must proceed 
upon that interpretation, for it is upon it 
that the parties base their claim. 

Both tho parties are descendants of 
Mir Syei Mahomed Madani's sons and 
they are, according to the interpretation 


placed i)y themsolvos on tho grant en¬ 
titled to allowances for inaintonance, 
provided they koop up and perform tlie 
religious duties mentioned in flic '^anad. 
There has been previous litigation with 
respect to rights of tho parlies, some 
time in 1<S69, when a suit was instiluloil 
hy the father of defendants I and 2 in 
the present suit against plaintiU 1 and 
another lady. That suit was compro¬ 
mised and a decree passeil in tlio terms 
of the Rajinaina marked Kx. R. By that 
compromise it was provided that; 

“defendant 2 (that tlio inothcr of tho appel¬ 
lant) should bo Hoad Mujavar honcoforw.ard, tho 
plaintitT should give up the remainitifi huuls for 
which he had brought the suit in excess hereto¬ 
fore and tbe part produce, etc.business 

should bo carried on from generation to genera¬ 
tion (not lineally as wrongly translated in tbe 
paper bsok) according to the terms of this agree¬ 
ment." 

There cannot he any doubt that if this 
Rajinama is binding on tho iiarties, tlie 
apjiellant is entitled to the olBco of Hoad 
Mujavar. This is what lias been held by 
the lower Courts and is undoubtedly in 
accordance with tbe correct interpreta¬ 
tion of Fx. B. The lower Court how¬ 
ever is of opinion that Ex. B is in viola, 
tion of or contrary to tho provisions of 
tho sanad already referred to (I’-x. G) 
and cannot bind the parties; and that we 
have therefore to fall back on the terms 
of the sanad and in the light of tho gene¬ 
ral Mahomedan law to ascertain whe¬ 
ther the plaintiff or the defendant is en- 
tillel to tho office of Head Mujavar. 
The use of the words Astana and Mujavar 
prinia facie indicates a-s if there was a 
shrine or tomb of some holy person whicli 
had to be kept up by the endowment. 
But the evidence shows that tlieso words 
are used merely to indicate a sort of 
place in the form of a raised platform 
where a "Panja*' and a ‘‘Peer” (staffs 
which are carried about in a Muharram 
procession) is planted and where certain 
ceremonies in connexion with the Muhar¬ 
ram are performed. There is no evidence 
to show that there is any tomb of any 
well-known Sufi or fakir where any ini¬ 
tiation of fakirs takes place, as may be 
the case in some Khankah or Astanad. If 
W 0 look to the pleadings of the parties, 
there can be no doubt that all the reli¬ 
gious ceremonies which are performed at 
the place called Astana Bara Imam are in 
connexion with Muharram,and thedefen- 
dants in their written statement never 
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t h:\t anv Sufi or other doctrines 

are [aopi-ited at tliisplace or any fakirs 

are iuihiteil into any particular or<ler or 

I'lotlierliood. It was bv the worJs As- 

* 

lana or Mujavar that tho Subordinate 

Judf^e who ori'^inally tried tho case as 

well as the learned Judge against whose 

judgment this appeal has been preferred, 

were misled into thinking that there 

were some particular religious teachings 

associate 1 witli this so called Astana. 

Then unfortutntelv when tho matter 

« 

came up on a previous occasion before 
this Court, arguinents were addressed on 
the assumption that there might possibly 
he certain ceremonies connected with this 
institiuiiui which a woman was not cap¬ 
able of performing. Inorder toascertain 
if this was so, the appeal was remanded 
to the lower Court lor inquiry into this 
matter. As was to he expected, some of 
the defendants hive now put forward 
some sort of evidence suggesting that ini¬ 
tiation of fakirs actually takes place in 
this institution in order to make out 
that the appellant is not fit to be at its 
head. 

The evidence however is that by 
“fakirs” all that i-s meant is some per¬ 
sons, Hindus or Mahomedans, who are 
engaged to carry in the procession the 
“Panja” and the Peer” during tho ten 
da>solthe Muharram. That is to say, 
these so cvlled fakirs are no more tlian 
persons taking part in a Muharram pro¬ 
cession. 

It is not suggested, nor could it 
well be, that these men have to be ini¬ 
tiated into any particular doctrines or 
they have to perform any ceremonies re- 
qninng particular religious status. To 
describe such a state of things as equiva¬ 
lent to initiation intoa religious brother¬ 
hood is absolute misuse of words. So is 
the use of the words Astana and Head 
Mujavar in this case, for these terms pro¬ 
perly used are connectod with institu¬ 
tions for the upkeep of a shrine of a re¬ 
puted saint or for the teaching of certain 
doctrines connected with Sufi ism. The 
evidence amply makes out that the par¬ 
ties are absolutely illiterate and know 
nobbing about any religious order or any 
religious beaching connected with any 
brotherhood of fakirs, properly so called. 
The duties connected with this Astana 
are nothing more than the organizing and 
carrying out of certain processious in 
which the Hindus, according to the evi- 


derce. participate equally with theMa- 
honiedan, of the locality. 

Many authorities have been quoted to 
us in connexion with the question whe¬ 
ther a woman can properly be a Head 
Mujavar of an Astana or not. None of 
those cases or autliorities call for any 
serious consideration, having regard to 
the fact that there is uo Astana in the 
prop* r sense of the word and the Muja- 
var’s duties are only purely of a secular 
character so far as the evidence sbowg. 
We can take it to be the law, as laid 
down by the Privy Council in the case of 
Shahoo Biinon v. Aga Mahomed Jajftr 
Bindaiieeni (i), that if the religious duties 
connected with a religious office are such 
that a woman cannot properly discharge 
in person or liy deputy, then she cannot 
he appointed to that office. The well- 
known cases referred to relate to the 
olfice of Sajjadanashins of ceitainKhan- 
kiibsand also of Muiavar of certain shrines. 
The word “Mujavar” literally means 
a sweeper or the person who cleans the 
place, hut it is conventionally used to 
denote a person who is looking after a 
shrine or tomb of a holy person, generally 
called Astana. Astana” is a word which 
is often used to denote a place inspiring 
respect and reverence. It need not ne¬ 
cessarily indicate a tomb or shrine, 
though in popular use it indicates a 
shrine or tomb of a holy person. The 
term Sajiadanashin or Gaddinashin is con¬ 
ventionally used to denote the person in 
charge of a Khankah or an institution 
where religious enthusiasts and fakire 
congregate and where the superior or the 
head of the institution has certain doc¬ 
trines of Sufi-istn to teach. But there 
is absolutely nothing in connexion wit 
Astana Bara Imam which has anythioS 
in common either with a Khankah cr an 
Astana properly so called. That a woman 
cannot be a Sajjadanashin may, for the 
present case, be taken to be sound la*> 
if the duties involve the teaching of cer¬ 
tain doctrines to fakirs, necessitating her 
coming into daily contact with them- 
It is not however the fact that a wotnao 
cannot be a Sufi or that she is not com¬ 
petent to teach the tenets of Sufi-ism- 
Sufi.ism. as a school of Mahomedan ro* 
ligion is equally open to men and wom.en* 
Bub having regard to the custom andusag* 
of the country by which wo men obse rv^ 

(1) [19071 34 Cal. 118=34 I. A. 40 (P. 0-)* 
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«eolu 3 ion, it is not ordinarily to be ex- Buksh v-. .V/. Ba'hee Shahec (2). There 
pectei that women could satisfactorily 
perform the duties connected with the 
head of an institution like Khankah 
which would bring her into contact with 
fakirs and other men not being her own 
close relations. Excepting for this local 
jUsage and custom I am not aware of any 
general provision of Mahomedan law 
jagainst a women specializing in any form 
of religious teaching and propagating any 
doctrines of the MahomeUn religion, 
either of ortholox Mahomedan religion 
or of Sud-ism. The rule prohibiting 
Vomen from being appointed to such 
offices is not confined to the otUco of Saj- 
janadashin, but there may be other ollices 
which she may not be able to perform, 
for instance, that of an Imam in a mos¬ 
que where she would have to lead the 
congregation. At any rate in practice 
women are not known to have orticiated 
as Imams in mosques any more than 
Christian women are known to liavo 
offiaiated as priests or clegryin Christian 
churches. It is not necessary for us to 
consider in this case the extent ot the 
application of the rule precluding the ap¬ 
pointment of women to an office like that 
of Sajjadanashin and the limitations of 
such a rule. So far as I have been able 
to trace the liistory of the question, it 
had its origin in certain passages in Mac- 
naghten's Principles and Precedents of 
Mahomedan haw, p. 332. It is stated 
there: 

Ffltnalos yo not competent to Die 

oniM of superior of All cado^meiit and itiicli un 

act is at V iriauce with the uiagos of the country, 
necaUM It Is the duty of the superior to instruct 
• Id guide his disoipios. to teach his schoUra, and 
to keep the r company conUnualW. in private 
»nd m public, and this cannot be done with pro* 


I think tint ssems to be a perfectly 
reasonable, proposition so long as it is 
understood that the prohibition or the 
I'lisabihty arises from certain local usages 
jWd omtoms and not by any absolute in- 
lonot.onoIM«hoTnokn toli^ion or law, 

jfZl* P <‘3, Eln.4,Vol.l, ol his 

llo Z 

wy mis ot Mahom^lZthMlogy‘ or 

'-l>ioh has i„TZv, 

A.l.oZZ'*'! Khwkaha aJd 

khe •obioiit'i* ? ,“'*'*** dMisions oo 

•abjoot „ to be found in Sbnk Imam 


the learned dudges of tlio Saddar Diwiny 
Adawliit rely upon the pa^'^age in Mac- 
naghten already rocitel o's luillioiitv for 
the proposition in <|uestion. TIumo uro 
also some rulings of tlie M idias Higli 
Court on the point; /ArVe v, 

Ihi'iS'iin Sherifi'i). Mujnvijr Jl’riiml'tl'i 
V. Mujavar Uusain Blierif{\]. hi Mui<t- 

Vitr Ibranhibi w l\Iujavar She- 

(4) wh.at is laid down is tbal ii 
woman is not competent to peifurm tlio 
duties of Mujavar of a Puigi wliich aro 
not of a secular nature. \Vliatl Iio loarno l 
Judges say is that it was estaldisbcd by 
evidence that the office of Mujivar eti- 
tailel the discharge of duties of a spiri¬ 
tual character,such as reading the Fatiha, 
offering prayers and incense, etc., which 
could not conveniently he performed by 
a woman, and tint tliere was no satis¬ 
factory evidence that the office had ever 
been held by a woman. Apart from vvbat 
the special evidence ‘in tint case was, I 
do not think the learnel Judges meant to 
lay down a general proposition that auy' 
religious office which entails the perform ] 
ance of Fatihi and other prayers or the 
offering of incense could not be performed 
by women, for I do not tliink they could 
have meant that Fatiha, which consists 
in reciting certain Suras of the Koran, 
could not he said by women and that a 
woman could not say prayers according 
to the Mahomedan religion. Such a 
proposition would ho incorrect; and apart 
from the special facts of that particular 
case, I cannot accept the decision as lay. 
ing down any such general rubs of law 
as contended for 

In Hussain Beehee v. Hussain B'ue. 
rif (3) it was held that according tc 
Mahomedan law a woman may man¬ 
age the temporal affairs of a mosque, 
but not the spiritual affairs connected 
with it. the management of the latter 
requiring pecnrliar personal qualifi. 
cations. There the institution to which 
the office in‘dispute related was called 
Shakh Fareel Sbukkurgunj Mosque. If 
it was a mosque in its proper and ordi 
nary sense of the word, that is. a place 
where prayers are said by Mahomedars 
then there are no duties connected with 
it which a woman could not perform at 
least through a deputy. But from tho 


6 Sol. Rep. 24. 

11868-69 ] 4 il. H. C. R. 28. 
11831] 8 Mad. 95. 
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evi.l-.’r.co in Ihi.? caso anJ from what wq 
havn njticO‘1 in other cases, we know 
th ■ihe word *'n!03i]ue” or inusjil is 
applicltoall sorts of i»hccs nv.iy be a 
mere tomb or an Imam Bara. The learn¬ 
ed Judges in dealing svith t iC law in 
Hussain Bebee v. Hussain Sherij (3) cite 


cases connected with the othce of Guddee- 
nishin. If that was the real nature of 
the institution, probably it was from 
the name, it might have been a replica 
of the tomb or a shrine containing sonie 
relics of tliat well known saint. In 
that case it would perhaps properly ba 
called a Darga. Ths report does not give 
what the actual duties wore in connexion 
with the cilice then in question, and if 
tlie olVice required any peculiar personal 
(jualilications which might be wanting in 
a woman, that is to say duties which 
could not be performed by her either per¬ 
sonally or through a proxy then undoub- 
tedly the decision was right. The facts 
do not appear suUiciently fully to enable 
roe to say what the exact scope of that 
decision is. On the other hand I entirely 
agree with a recent decision of this Court 
in Imam Bee v. Holla Khasim Sahib (o), 
that a religious office can be held by a 
woman unless there are duties of a reli¬ 
gious nature which she cannot iierform 
in person or by deputy and the burden of 
establishing that a woman is precluded 
from holding a particular office is on 
those who plead the exclusion and in the 
absence of anything in the rules by the 
founder, the usage of the institution go¬ 
verns the case. In that case the office 
was that of amujavar in a mosque. 1 
believe the duties attached to the office 
were simply those of a muUawali, 
though the word used there is mujavar. 
In this Presidency the word mujavai 
is not seldom used in the sense of rnutta- 
wall of an ordinary religious trust. 

Here the appellant, as a member of the 
family of the descendants of Mir Ali 
Akbar and bis brother, is admittedly en¬ 
titled to certain allowance by way of 
maintenance, and she does not dispute 
that the defendants are also entitled to 
similar allowance. The dispute is solely 
about the office of Head Mujavar in vir¬ 
tue of which she claims to be entitled to 
possession of the property in dispute, 
that is the lands of the institution con. 
cerned. As Head Mujavar she would 
also be entitled to a n additional share 

(5) USif] 87 I. C. 88^ 


cf the income. The Subordinate Judge 
in ray opinion was entirely wrong in 
holding that the compromise was in va¬ 
luation of the terms of the sanad and 
therefore could not be given effect to. He 
has also gone wrong in thinking that the 
appellant is disqualified to hold the office 
she claims. The evidence clearly shows 
that this was never the consciousness of 
the parties, in fact the consciousness of 
the parties themselves was just the other 
way. Before the appellant her mother 
held the office and the written statement 
never raised any doubt as to the compe¬ 
tency of the appellant to hold the office 
on the ground of sex, if she was nob pre¬ 
cluded from holding it, as alleged, by the 
terras of the sanvl. I reverre the dec¬ 
ree of the Subordinate Judge and there 
will be a decree in favour of plaintitf 3 
giving her possession of the property in 
dispute. The Subordinate Judge will 
inquire into the mesne profits she is en¬ 
titled to from the date of suit to the 
date when she obtains possession under 
the decree. The respondents will pay 
plaintiT 3’s costs in this and the lower 
Court and they will also pay the court- 

fee payable to fiovermnenb. 

Seshagiri Aiyar, J. — I entirely 
agree. In a very recent reference to the 
Bull Bench which I made in conjuncblon 

with Napier.J., I went fully into theques- 

fcion of the capacity of a Hindu female to 
succeed to religious offices and to dis¬ 
charge the duties of those offices. I am 

glad to find that my learned brother s 
exposition of the Mahomedan law is in 
complete accordance with ray views with 
regard bo the position of Hindu women* 
Except in cases of grants given for the 
express purpose of performing religious 
duties which are dependent on personal 
or sex capacity, I fail to see why a female 
whether Hindu or Mahomedan, should 

be disentitled to perform ‘those duties. 

In the language of the Judicial Commit¬ 
tee in Shaboo Banoo v. Agha Makomia 
Jaffer Bindaneem (l), a woman holding 
an office of a religious trust, which by ib3 
nature involves no spiritual duties such 
as a woman could never properly dis¬ 
charge in person or by deputy, is comps* 
tent to hold such an office. Or it may 
be, as in the case in Mohan Lalaji ^' 
Madhsudan Lala (6), that the peculiar 
doctrines of a seot may preclude women . 
m arried into a different se ct from _BL. 
“feTUSlO] 32 All. 461=61. 0. 77. 
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forming the duties of the temple or reli- 
gioQS institution belong to the former 
seot. Except in those two classes of 
cases, in my opinion there is no warrant 
lor holding that women are incompetent 
to inherit a religious olVice connected 
with a religious institution. It has al¬ 
ways been held that in the case of secu¬ 


lar duties pertaining to a religious trust, 
women are competent to perform them. 
For example as my learned brother has 
pointed out, the muttawaliship in a 
Mahomedan mosque can he held i)y 
women. So also it has bean held in the 
dhuncooverbai v. Advocate-General (7) 
that a mohuntship can be held by a fo- 
imale. Whereover there are profits which 
are payable to an heir in the discluirgo of 
duties appertaining to a religious olfice, 
it must be taken as a general rule, sub¬ 
ject to some exceptions, that women are 
competent to inherit those oflices and to 
perform the duties appertaining to them. 

In the present case the course of devo¬ 
lution and the way in which the parties 
have been enjoying show that women 
haVe beon held competent to discharge 
the duties pertaining to this particular 
Astana. As my learned brother has 
pointed out, the original grant confers 
an absolute right in the property. I am 
me ined to think that its dedication as a 
wakf must have been by the successors 
of the original grantee. Anyway there 
can be no doubt that the duties connect- 
w with the Astana were mostly secular. 

f pointed out. the way in 

'i L Mahomedans have 

ha ram shows that there a:o really no 
ehg ous duties to bo perfoimed bv the 
Head Muiavar. And farther in my opi- 

Zm l« by the com- 

promise, as the matter had been litigated 

the parties 
^ her descen- 
outitlod ffom generation tc 

Snbrt to the Head Mujavarship. Th( 
abordinate Judge seems to think thal 

thfl ft i® not consistent witl 

Bt^nad. I fail to see how 

sftnnA * '^consistency between thi 

wni-ii oompromise. Even if then 

nar'iii '''cousistenoies, I am not pre 

bin II ® ^^®t the oompromise is DO 

wb-. the parties and upon tbosi 

0 aim under the parties to the com 

^romjse. 

UWO) I Bom. LTRTTisl 
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And lastly I would say that tho fact 
that in the written slati’iiicnt no objec¬ 
tion is taken to pbiintill d sucjoediiig 
to blie llual Mtijnvarship on tlio ground 
of her being a female is dear evidunco 
that in tho opinion of tlio lit-gmts and 
of their co-religionists women aro nob in¬ 
competent to perform the duties of Hoad 
Mujavarship. For these reasons, I on- 
tirely agree with tho conclusion arrived 
at by my learned brother. 

S.N./K.K. All, .'ll (<//.)''•( 
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Wallis, C. J. and SEsiiAoiiti Aiyar, ,i. 

Secretary of Sfnie —Defendant—Ap¬ 
pellant. 

V 

M. E. Sriranijachoriar and othem— 
Plaintiffs and Defendants—Respon louts 

Civil Appeal No- 220 of 1017, Docidod 
on 20tli August 11)18, from docroo of 
Temporary Sub. .Judge., Chinglepnt. in 
Origiual Suit Xo 12 of 19lG. 

Easement — Water rigbti — Irrigation of 
lands from Government lank—Lands already 
under cultivation have preferential rights to 
supply over waste lands subsequently brought 
under cultivation. 

In tho case of lands irrigated by a Oovernment 
tank, tbc owners of wet lands have a preferen¬ 
tial right to the supply of water in seasons when 
the tank conuot yield the normal supply over 
the assignees of waste lands wbicli were sub¬ 
sequently brought uader cultivation. 

IP 203 Cl) 

V. Rumes(un—tor Appellant. 

T. Narasimha Aiyangar—lor Respon¬ 
dents. 

Judgment.—'This is an appeal by the 
Secretary of State against the decision of 
the Subordinate Judge of Chingleput 
granting the Mirasidars of the village of 
Damal certain preferential rights in re¬ 
gard to tho water supply of their lands. 
The suit of the Mirasidars was based on 
the allegation that, as Mirasidars, they 
were entitled to certain immemorial 
rights. Id this Court the claim was limi¬ 
ted to easement rights arising from long 
use of the water of the channel and of 
the tank. 

There are two sources of irrigation for * 
the village. One is a Kasam or spring 
channel taking its source in the North 
Arcot District and irrigating solely tho 
fields in Damal. In regard to this chan- 
nel it was admitted by tho Irarned 
Government Pleidur that tho Mirasidars 
of the village have all along been main, 
taining it in proper condition. The other 
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■ioni'Oi' of irrigation is the tank. Tlie 
u i'un or the channel passes alon« the 
ii.itloMU hund of this tank. During the 
iU)'ji sei'oii when the tank is full the 
i hiumel does not appear as a separate 
source of irrigation. Hut during the major 
[lurtiuii of the year it is distinct from 
the tank an 1 irrigates certain lands e?:- 
cUisively. When the tank is full no <iue3. 
fion of preferential right can arise It is 
only when water goes helovv a particular 
level t.liat dinicnllies arc felt about tlie 
water supply. It was concede I that when 
there is tiio normal vainf -.ll no dilliculty 
n felt throngimiit the year in irrigating 
all the li'd'ls properly Hut during th3 
•.ous when the rainfall is helow the 
iveiage, which liappens only once in 
:rii \ears or mmo. the <iuestion arises as 
to which of tlte fields inthevillagosliould 
have a priority of water supply. It is 
common ground that originally the village 
had only 520 acres of cultivable land, 
which were divi led into about 103 shaves 
unong the Mirasidars of the village. In 
idditiun to tlieso lands the Mirasidars 
hal also >ome Sxmadayam lands, the 
nicume of which was shared by them in 
proportion to their holding. There was 
a long tract of unassigned waste in the 
beginning. These lands were subsequently 
assigned by Government on Darkhast. 
These have been technically known as 
Kaipath lands as opposed to the Pangu 
lands, which term denoted the 520 acres 
already referred to. At first the Mirasi¬ 
dars had practically all the waste lands 
assigned to them. We find in the year 
1860 the total average of these lands 
was about 730 acres. Since then further 
assignments have been made and the pre 
sent Ayacut of the village is nearly 2,d00 
acres. In these circumstances it seems 
bo US that the presumption is the owners 
of the lands which were originally wet 
acquired a preferential right to water 
supply over lands which were subsequ- 
ently brought under cultivation. 

Looking at the question from another 
point of view the same result follows. 
' Mr. Narasimha Aiyangar, in his very 
clear analysis of the nature of the culti- 
vation in this village, drew our attention 
to the following facts. There are five 
blocks of land into which the original 
Pangu lands were divided. The blocks 
were known as Thenkazhani Keezhka- 
zhani, Velangadu. Perithipattu and Pu- 
thucherry. In Thenkazhani which is 


more favourably situated than the other 
blocks, the’^e are about a hundred acres 
of double crop lands. The first crop 
cultivation in this block begins in or 
about April and is harvestedfin September. 
The second crop begins in October. In 
Keezlikazhani there are about two hun¬ 
dred acres of doable crop lands. In this 
lilock the first crop is cultivated in July 
or .\ugu5t and is reaped in November. 
The second crop cultivation begins in 
Decembor. In the other three blocks 
there are no second crop lands. In these 
lands and in »heKaipith lands cultivation 
begins in September for the only crop 
grown on them. It was said that in the 
Pangu lands of the three remaining 
blocks, the cultivation is a few days 
earlier than in the Kaipath lands. Thus 
we find that about February, which is 
generally the season when tlie water 
begins to go down in the tank, the culti¬ 
vators havo to depend largely upon the 
spring channel. At this period the second 
crop in Thenkazhani will he about four 
months old, and the single crop in the 
other block and in the Kaipath lands 
will bo five montdis old. Therefore the 
necessity for a regular supply of water 
will he felt more in Thenkazhani and 
Keezhkazhani than in the Kaipath lands. 
The mode of cultivation being as we have 
above indicated, it seems to us that i 
there is to be a claim for preferential 
treatment, as there must be when the 
supply is insufficient, the three and (our 
months’ crops should havo the preference 
over crops which are very nearly ready 
for harvesting. Looking at the question 
from any point of view, it seems to us 
that the claim of the Mirasidars to a 
preferential right in respect of the>r 
double crop lands is established. They 
are also entitled to take water to tne 
single crop lands in the three^ other 
blocks in preference to the Kaipat 
lands. 

The learned Government Pleader sug¬ 
gested that, whatever may he the ng 
of the Tilirasidars to the exclusive use o 
the Kasam water, the tank water shou 
be equally distributed. His contention 
was that when the water falls below 

fourth sluice, all the sluices in the tanK 

should be kept open and that no attemp 
should be made to shut any of 
sluices with a view to taking more wa 
through the fourth sluice. H we ac 
to this contention, it wohld r®su 



1919 Ml. Cl., CocANADA 


II 


Clan" liiNK Stkamkls (Wallit^, C. J.) Madras 200 


denying the prefeveutial right which we 
have held that the mirasidar^? I'ossoss. 
We therefore think that tho Snhoi dinato 
Judge, who has written a ciiroful judg¬ 
ment, has come to the right cmielusum 
on the question. The only modilicxtion 
that we think necessary to make in hi^ 
decree is to define more prf'cisely tlio 
raeaniug of the expression “in time of 
scarcity.” In order that there nv.\y ho 
no future disputes, wo substitute tho 
words “when the water goes below the 
fourth sluice" for tho words in times 
of scarcity" in line 11 of p. M in tho 
decree of the Subordinate -Judge. In other 
'respects we dismiss the appeal with costs. 
We also dismiss the memoranda of ob¬ 
jections with costs of the Secretary of 
State. The order of the Subordinate Judge, 
directing that non-mirasidars should re¬ 
ceive their costs from the niirasidars 
who are in turn directed to receive some 
costs from the non-mirasidars. would 
Iwd to difficulties. We think, under the 
circumstances, that the mirasidavs and 
non-mirasidars should each he directed 
to bear their own costs in the Court 
below. The order as to costs in favour 
of the Secretary of State will stand. Sub. 
jeeb to the above modification the appeal 
18 dismissed with costs of the rairasidar 

respondents. 

S.N./r.k. Appeal 

" A. I. R. 1919 Madras 209 

Wallis, C. J. and Napier, J. 

Municipal Council of Cocanada — De¬ 
fendant—Appellant. 

II ^ 

C/an’ Line Steamers, Ltd. — Plain- 
t>u8—Bespondents. 

Original Side Appeal No. 2 of 1918, 
V«oided on 8th November 1918. from 
JJdgmentof Coubts-TroUer, J.,D/. 2nd 
^ojeraber 1917. 

e _**i‘'** OUtrict Municipalitiet Act (1884), 
'.7 E*erci»lng trade or calling 

oi,U*jf* '*^**'^*''‘*** — Ship'ow 

?T .8 cargo at port —■ Contracts not t 
4 ***^®*l that port— Levy of profe»si«- 

‘hipping agent in that port is not 

exercises his trade at all the ports 
charMni steamers habitually call to dis- 
ittrolvnf » latter operation may 

with .kt there and then into contracts 

ioff therefore the freigbt-earn- 

to be shippers which enable profits 

at a uftfi k 4 u^ carriage are not entered into 
el lh*«ki ^ ebip’s master or the local agent 
cannot elsewhere, the shipowner 

" “614 to exercise his trade at the port 
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nich'lv 111' t'in[»l'n*s :i 

tiforo lo altoiiil ii) uflt r ni ii'^ 


shicpiii^ onlnx uidI t • i'l 

^allinit to OoUt r.U-t ; ill* *«] • H' 1 
priviiUMil of :olv uio ' fi 'i/lit, 

Till' i*;, wlion', in -nii t uh ' l 
nf in.ikinj: coutr:ii.t> r.irrii"! dO mi'l 


t li'iiiii' nr- 
.1 H'l ' 
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within 
owner 
en* 
on 


I 'i j 

: r 2I] ( ll 

Tlic dull Lilli'Stli:i\iio; l!i ir * 

roi o(liof> ut tll.i's;o\v, ca!!<•») ut t'o’un i i.i I > t tke 
iu c.irjjo fi>r Luropt* luid unl-Mil any rur^o 
con>‘gneJ to O.ic.Mia'I i. TId'V vvioo n nr**' oird 
bv :i tinii nf sabMitcot:^ at (.oiMiiina hy 

tlio Clan Line's ut Molr.i<. Tin* ^iib- 

had no aiH’norily to 0:111 tract wilb 'iliip* 
por^ and jiotecl only inulcr iri<lriseti<ni« from tlio 
aSCQts : lliL'v is'siioj shippiin;» oidi'r.-^ to shipper;?, 
signed bilUof ladins for cur^o, supplied and col¬ 
lected any (roi:*ht that mii^hl lie piyalde tui tho 
cart;o unloaded at Cocanada. The (lUe^tion in ihi^ 
case bohif; whoMior thi^ was such an exercise of 
the trade of the CUu Line or carrying on busi- 
ni'ss williin the Municipality of Cocanada as to 
louder them liable to the |viymcn( of profrs^ion 
tax undiT S. ,Vh M.idras DiMrn-l Municipalities 
Act, lS 8 t, 

Heil : I bat the Cl,\n Line, b'in^ a Mnppuig 
company which e.ii:n*d [a )bi' Ijv the iMni i.'; of 
goods bv sea. a ml in Cue conr^o oiii- Ici.Min'Ss 
tnded wit'n, but noMicCi*-u'ilv wilhiu, port 
towns in various parN of the worl 1 , one of tlicso 
being Cocanada, could not li 3 said t) exercise a 
trade at that i^orl so as to main' the company 
liable for the luyment of profossiou Ux. 
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Venlcatasiibba How and H'ldhakriak- 

naya —for Appellant. 

D. Chamier for King and Partridge — 

for Respondents. 

Wallis, C. J.—The question in this 
appeal is whether the Clan Lino of Stea¬ 
mers who have their registered office in 
(llis^^ow are liable under S. 53, Madras 
DistHct' Municipalities Act. 1884. to 
pay profession tax in Cocanada on the 
ground that they are poisons exercising 
within that municipality one of the i>ro- 
fessions. biades or callings specified m 
t,he schedule, which includes persons 
"carrying on business as a company 

anHso “ship-ownors." Tho Clan L.ne 

Steamors call at Cocanada to take in 

cargo for Europe and also unload there 
IV cargo consigned to Cocanada, of 
wlhch there is very little. They are re¬ 
presented in various matters by Messrs^ 
Ripley and Co., sub agents engaged by 
Meesrs. Gordon Woodroffe and Co., tho 
Clan Line’s Agents at Madras Messrs 
Ripley have no authority to contract with 
shippers for tho allotment of cargo spac 
under letters of engagement “j'" 

now common. Shippers app y 
Gordon Woodroffe and Co,. R they app y 
to Lssrs. Ripley and Co., the latter lor 


any 
w 
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war! the iipiiiication to he dealt \\ith hy 
Gorlo:' WoMliCitle aiul Co., or take their 
iD>lU3'.-ti<>Ms hy telegiTii'li it the tiiiie is 
short. Thcv issue shir-ping orders to 
shippers vho have secured space, sign 
the hills of lading for cargo shipped, and 
receive the freight where it is payable in 
advance, as it is in i>ll cases where the 
goods arc consigned to fjoudon for tran- 
shipir.eiit to America. They also settle 
the idlls of the Duhash who is employed 
hy Gordon Woodroffe and Co., to supply 
the ships w ith necessities, and pay the 
Doctor who is similarly employed. They 
apparently collect any freight that may 
be payable on the small quantity of cargo 
h.nded. Having regard to these facts, 
it may he said that in one sense the Clan 
Line civrv on business at Cocanada 
through Messrs. Lipley, hut what we 
have to see is whether it is such an exer¬ 
cise of their trade or carrying on business 
within tlio Municipality as to bring the 
case within the binguagc of the statute, 
which is indistinguishable from that of 
similar taxing AcU both in England and 
the colonies, 

Those cas'^s have been reviewed by the 
learned Judge and have again been con¬ 
sidered by us, but it is unnecessary to go 
behind the decision of the House of Lords 
in Grainger v, Gough (l) and the more 
recent decision of the Privy Council 
in Lovell k Christmas v. Commissioner 
of Taxes (2). In Grainger v. Gough (l) 
the fact that Louis Roederer, who carried 
on business at Eheims in France, em¬ 
ployed an agent and a large number of 
Bub-agents in England to canvass for 
orders for bis ebampagne, which were 
sent to Rheims for acceptance, was held 
nob to make him a person exercising a 
trade within the United Kingdom, even 
when coupled with the further facts that 
the agents in England sometimes re¬ 
ceived the price of the goods sold for 
transmission to their principal, and that 
the principal’s name appeared in the 
London Directory as carrying on business 
at 21, Mincing Lane, London. Lord Her- 
schell, L. C,, pointed out that in previ¬ 
ous cases of this nature where liability 
was established, the contracts of sale had 
been habitually made in the United King- 
dom and observed that there was a broad 
distinction between trading with a coun- 
trv and carrving on a trade within the 


country, and that it was impossible to 
say that merchants and manufacturers 
who export their goods to all parts of 
the world exercise or carry on their 
trade in every country in which their 
goods find purchasers. A wire merchant, 
he said, exercised his trade by making 
or buying a wine and selling it again 
with a view to profit, and if all he did 
was to solicit orders in England he could 
not be said to exercise his trade there. 
Lord Watson reviewed the earlier deci¬ 
sions and observed : 

■‘there mav, in my opinion, be transactions by 
or on behalf of a foreign merchant in this coun¬ 
try so intimately connected with bis business 
abroad, that without them it could not be suc¬ 
cessfully carried on, which are nevertheless in¬ 
sufficient to constitute an exercise of big trade 
here within the meaning of Sch. D.” 

lie referred in this connexion, as did 
Lord Davey, to v. Attorney-Gene¬ 

ral (3), where it was held that the pur¬ 
chase of gcods in England by a branch of 
an American firm established there of 
goods which it is intended to resell at a 
irrofib in New York : 

“does not. of itself, constitute an exercise of the 
trade in the United Kingdom, when that de¬ 
partment of the business from which profits or 
gains are directly realized is carried on m an¬ 
other country." 


These two cases were followed and ap* 
plied by the Judicial Committee in Lovell 
k Christmas v. Commissioner of Taxes 
(2). In that case the question was whether 
any of the profits of the appellant’s busi¬ 
ness, which consisted of the sale of pro¬ 
visions on commission in London ^ were 
“derived from New Zealand” within the 
meaning of the New Zealand Statute 
because the appellants had agents m 
New Zealand, who contracted with ship¬ 
pers there that they should consign their 
goods to the appellants in London lor 
sale on commission in consideration o 
advances made to them against the bil^ 
of lading. The New Zealand Court held 
the appellants liable on the ground that 

these contracts from which 
suited were made in New Zealaiid o 
the Judicial Committee reversed the o- 
cision. Their Lordships, after referring 
to Grainger v. Gongh (l)and distinguis - 
ing Erichsen v. Last (4) and citing hw V 
V. Attorney-General (3) with approv 
observed that the decisions did 
nish authority for going further . 
the purpose of taxation, than tfae_— 


(1) [18961 A. C. 325. 

(2) [1908] A. C. 46, 


3) [18601 5 H. & N. 711. 
4} [1882] 8 Q. B. D. 414. 



1919 Ml. Cl., Cooajjada v. "Clan” Line Steami.es (Napier, .T.) Madras 211 

happen in a (ov. in-itancos. what wo have 


ness (rom which ptohts are directly de¬ 
rived, and the contracts which form the 
essence of that business. In the case be¬ 
fore them they were of opinion that the 
business which yielded profit was tho 
business of selling goods on commission 
in London and that the earlier arrange- 
ments entered into in New Zealand, were 
merely transactions, the object and effect 
of which was to bring goods from New 
Zealand within the not of the business 
which was to yield a profit. 

Looking at the facts of the present case 
in the light of these decisions, I think 
there is no ground for holding that the 
Clan Lino exercise a trade at Coeanada. 
It is a shipping company which earns 
profits by the carriage of goods by sea. 
and in the course of its business trades, 
in Lord Herschell's language, with, but 
not necessarily within, port towns in 
various parts of the world. It has not 
been contended before us that a ship¬ 
owner exercises his trade at ail the ports 
at which his steamers habitually call to 
discharge or load cargo, which latter 
operation may involve entering there and 
then into contracts with shippers. In 
the absence of other arrangeinents, the 
shipowoer is represented by the ship’s 
master in all the business incidental to 
loading and unloading, and it isopen to 
question whether the fact that this busi- 
ness is done by a resident agent himself 
carrying a business there and not by the 
master, makes any difference. It is un¬ 
necessary to pursuetbis question, because 
it is, I think, clear upon the authorities 
that where, as in the present case, the 
freight-earning contracts with shippers 
which enable profits to be earned by sea 
carriage are not entered into at the port 
in question by the shipmaster or the 
local agent of the shipowner, but else¬ 
where, the shipowner cannot be held to 
exercise his trade at the port merely be¬ 
cause he employs a shipping agent there 
to attend to other matters, such as issu¬ 
ing shipping orders and signing bills of 
lading pursuant to contracts already, 

Imade, and receiving payment of advance 

jfroight. It was however argued that 
such contracts were made in Coeanada in 
some instance because Messrs. Bipley and 
Co. delivered to shippers their letters of 
engagement sent by Gordon Woodroffo 
and Co. from Madras. I agree with 
Coutts-Trotter, J,, that this is not shown 


to SCO is w honi, in sn'islutice fho luisi- 
ness of making cci'^iiicU \v\s carried on 
and controlled and that tliis was not at 
Cocauadii, The appeal fails and must iio 
dismissed with costs. 

Napier, J,— I entirely agreo with tho 
judgment just delivered by the Irurncil 
Chief UisticR, but as tho o.aso is one of 
great import inco I would like to ad.l a 
few words with regard to the contentions 
of the appellant. Wo wero asked to 
examine a certain nuinl>pr of old case:;, 
in which the carrying ou of business had 
been found, to ascertain what f.icts wore 
there proved aud if we found some of 
those f.icts to exist in this case, to hold 
that carrying on business is e.stahli-.Iied. 
I agree with the learned .Tudgo tliat it, is 
noi open to us lo do so in a case of this 
class. It may ho that some of tho le.ar. 
ned-ladgesin Tn-hU’r v. Ai'ihorj-e (.3), 
Pimmi'ii v. .■!/'/(li/, E<-,‘'lisen v. 
Jxr'-t (Hand Werlt’ v. Colquhouii (7j have 
used the lauguago indicating their appli¬ 
cation of tests other than those applied 
in Ornjnijer v. Gnu(ih (l). But the 
House of Lords in tins last case have 
distinctly ignored those tests and treated 
those cases as decisions turning on the' 
question, where was the contract made.I 
In two of those cases Brett, L. T., has' 
used this as the tost, and, as pointed out! 
by the Isarned Chief .Tustice, both Lord 
IIer.scheU and Lord Vv'atson in tho House 
of Lords case accept this test and the 
Privy Council in Lorefl & Christmas v. 
Commissioner of Taxes (2) have followed 
this.case. Whatever therefore may liave 
been the view of .Tessel, M. 1'., ov Fry, 
L, J., in two of those earlier cases we 
must acc'>pttius proposition as establish- 
ed by tbo lou.so of Lords aud the Privy 
Council that in this class of cases, if the 
contract out of which the profit arises is 
nob made in the place where tho tax is 
sought bo be imposed, the liability does 
not arise. I do not mean that if any 
contract is shown to have been made in 
the course of a business from which pro¬ 
fits are eventually earned, that is suffi¬ 
cient bo impose the liability, for the 
decisions in Stilly v. Attorney Gene¬ 
ral (3) by the ExebequerChamber and in 
Lovell k Christmas v. Cotntnissioner of 
Taxes (2) show that this test cannot be 


5) L1885U-2 L. T. 3:4. 


* u u , J .. . (y IISMJWL. J.Q. B. 15J 

to have happened, and that even [1^8] 20 Q. B. D. 768. 
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nica llv I may add that in a 

jiv' of [iroduction or manufacture in the 
ciuuitvv hy a peffoii soiisht to he assessed 
!lic (jiiestion whore the contracts for sale 
,f the proceeds are male may he im¬ 
material. Ihit in this class, after the 
above rulin<‘s I do not think it is open to 
us to consider any other aspect and I, 

therefore a^pee with C.mtis-Trotter, d., 

th it the plaintitTs are entitled to recover 

tliQ aniouTit 

^ (li^inissed. 
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AYLIN'^'i ANI» Kr.ISIINAN, -T-f. 

Vt’iUil Knitheri hc!u Nmn- 
I’laintilT-Appclliint. 

V. 

S'lirikoU ParamhTtli Kiiitheri Chnlliu 
Naynl'iar and (mother — Defendants — 

Respondents. 

Second Appeal No. 908 of 101(, De¬ 
cided on llbh September 1918. against 
decree of Dist Tudgo. North Malabar, 
in Appeal Suit No. 2d9 of 1916. 

lal CivilP. C, (5 of 1908*. S. U-Decree 
passed in favour even in spile of decision on 
question being against-No res judicata. 

A decision on a quostioo in an aprealable suit, 
when the decree is in favour of the party against 
whom tliat decision is given is not a final deci¬ 
sion within the meaning of S. 11. fP 213 C 21 

(b) Civil P. C. (5 of 1908), S 11—Finding 

on matter not necessary for disposal of suit 
and not basis of decree—Matter is not sub¬ 
stantially in issue. . 

To constitato a finding on an issue ^ res judi¬ 
cata in a later suit between the parties it is 
necessary, under S. 11 that the matter should 
have been dicectlv and substantially issue 
between them and should also have been beard 
and finally decided. Where a finding has been 
arrived at on a matter which is not necessary 
for the disposal of the suit and it is not made 
the basis of the decree which is given in spite 
of it, that matter cannot be said to have been 
substantially in issue between the parties, it 
can only be said to have been incidentally in 
issue. Such findings are mom in the nature 
of obiter dicta than of res judicata. Nor can 
the question be said to have been finallv decided 
by such a finding. [P 213 0 21 

(c) Civil P. C. (5 of 1908), S. 11—Decree In 
*pite of finding against party—Finding 
is not res judicata. 

Where a decree is given to a party in spite of a 
finding against him that finding is not res judi¬ 
cata in subsequent litigation*. 11 Cal. ?01 (P.C.), 
Foil, and 45 I. C. 075. Expl. [P 213 C ll 

(d) Civil P. C. (5 of 1908), S. ll-Decision 
must be necessary. 

For a matter to bo in issue under S. 11, Civil 
P. C-, it is not necessary that an express issue 
should be framed about it. It is enough if a 
decision about it is necessary for the decree. 

LP215 01] 


(e) Civil P. C. (1908), S. 11-Co defendants 
—There must be active controversy inter se. 

As b-twteu co-defendants there must be an 
active controversy inter se before a finding can 
be trea-ed as res judicata. LP 215 C 1] 

C. V. Auanthakrishna Aiyar —for Ap¬ 
pellant. 

C. Madhnrmi Nair —for Respondents. 

Judgment.—The question for decision 
in this case is one of res judicata. By the 
suit from which the second appeal arises 
plaintilT, one Kelu Nambiar, sought to 
recover as kavnavan of one Meethala 
Veetil Tavazhi certain lands and arrears 
of rent from the tenant in possession, 
defendant 1. It was stated that this 
was a separate and distinct tavazhi under 
the Mani Madathil Kaitheri Tarwad, 
having its own properties and its own 
karnavan, and that the plaint lands were 
some of its properties. The tenant denied 
the existence of any such tavazhi and 
pleaded that the lands belonged to the 
main tarwad of which one Chattu Nara- 
hiar was the karnavan and not the 
plaintiff, and that the latter was not 
entitled to sue; he also pleaded payment 
of rent to the karnavan Chathu Nambiar. 
On these pleas Chathu Nambiar was 
added as defendant 2 and he supported 
defendant I’s contentions. Issue 1 in the 


'RS0 w^s* 

whether a tavazhi called Methala Veetil 
tavazhi existed with separate properties ana 

As however both the plaintiff and ae- 
endant 2 claimed that this question was 
•es judicata by reason of previous daci- 
lions between the parties, two further 

S 9 U 0 S were framed, viz.: 

'whether the plaintiff was estopped from setting 
IP the Meethala Veetil Tavazhi by reason of tne 
lecrecs in Original Suits Nos. 39 of 1890 an 
103 of 1893 of the Courts of the District Muosiis 
)f Nadapuram and Panur respectively ana 
heir appeals” and "whether the main tarwad ot 
vhich defendant was the karnavan was estoppw 
rom denying the existence 'of the 
Veetil Tavazhi by reason of the decrees m w 
.inal Suit No. 168 of 1893 of that Court (Coa * 
)f the Principal District Munsif of Telhcberr) 
md of Original Suit No. 3 of 1895 on the file oi 
;be Sub-Courb, North JIalabar.” 

On these issues both the lower CourW 
nave agreed that the decree in Origin® 
Suit No. 168 of 1893 was of no value on tM 
luesfcioD of res judicata and the * 
nob been re-agitated before us. Bub 0 
have differed in their opinions as regar 
the effect of the other judgments; an 
both the plaintiff-appellant and the 
fendanbs-respondents have 
fore ns that the judgments in his or 
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own favour constitiute res judicata 
whereas the judgmeots against him or 
them do not. We have therefore to exa- 
mine each of those judgments separately 
to see its effect on the question at issue. 
Before doing so it may be observed that 
the question as to res judicata has to be 
considered as between the tavazhi and 
the tarwad and not as between the plain¬ 
tiff and defendant 2 personally, as they 
are parties to this suit in their repre¬ 
sentative capacities as kavnavans. Taking 
the judgment in Original Suit No. 3 of 
1895, Ex. Fj, first which is relied on by 
the plaintiff as settling that the Meethala 
"Veetil Tavazhi does exist, it will be seen 
that the suit in which that judgment 
was given was one brought by one San- 
karan Nambiar, a junior member of the 
family to remove one Ambu Nambiar 
from karnavanship for alleged miscon¬ 
duct and for recovering from tho tarwad 
certain properties said to have beeu im¬ 
properly alienated by him. Permission 
was asked for under S, 30 of the old Civil 
P. C., bo sue on behalf of the tarwad and 
on the publication of the notice required 
by tho section a large number of the 
members of the tarwad had joined as de¬ 
fendants. Plaintiff had asserted in the 
plaint that .^mhu Nambiar was the 
karnavan of the Meethala Veeti! Tavazhi 
also and had asked him to bo removed 
from that position as well, Ambu Nam¬ 
biar as well as several other defendants 
had, amongotber pleas, doniol tho exis¬ 
tence of such a tavazhi ao'l an issue 
was framed as to; 

"nhethor tliore was io fact aa iadependent 
branch culled ^Icellialu Vecdu subordinate to 
the ALecthil Tarwad," 

The Bndiug on this issue was, no doubt 
in plaintiff's favour that such a tavazhi 
did exist. But in spite of that finding 
the suit, as far as it prayed for the re¬ 
moval of the karnavan, was dismissed 
and Ambu Nambiar was not removed 
from the karnavanship of either the 
tarwad or the tavazhi. Nor was the 
finding embodied in the decree. The 
finding was not necessary for the dis¬ 
posal of the suit, and we agree with tho 
District Judge that it cannot be held to 
have the force of res judicata against the 
tarwad. It has been settled by the rul¬ 
ing of the Privy Council in Run Baha- 
\dar Singh v. Lucho Loer{l) that where 
ja decree is given to the party in spite 


of a finding against liim, that finding is 
not res judicata in subsequent litigation. 
This view lias been consistently followed' 
since: seo Tlmkur Matiunifto v. Tluikui' 
Mahiideo Singh (2), PdrIxUt'- Di-kgd v. 
Mathnro yulh Bancrjee (3), AluncUihoff 

V. Sir Dinshair (4), VenkatnsunjanaA 

raijana v. Shiva Snnkarn yarandna (5)1 
and Podiinrw Jitilnh Chandral 

(6). To constitute the finding on an| 
issue res judicata in a later suit between 
the parties it is necessary under S. 11 
of the Code that the matter should liave 
been ilirectly and sul>stantially in issue' 
between them and should also have been: 
heard and finally decided. Where a 
finding has been arrived at on a matter 
whicli is not necessary for tho disposal 
of tho suit and it is not made the liasis, 
of tho decree which is given in spite of 
it, that matter cannot l )0 said to have, 
been substantially in issue between the 
parties: it can only ho said to have heen. 
incidentally in issue. Such findings are 
more in the nature of obiter ilicla than 
of res judicata. Nor can the question 
be said to liave been finally decided by 
such a finding. As observed by Bea¬ 
man, J., in AhmedOlioij Sir Din.^hau) 
(4) above cited: 

"a decUioQ upon any fiuestion that dof“ not 
open the dcor to the parties aggrieved to carry 
it to the next Court (in appeal) is not in any 
sense a fioal decision, unless tho Court wbicl) 
has decided it is itself the Court of final juri.s- 
diction for that suit." 

Otherwise, as pointed cut by the 
learned Judge, it wouiI lie with his ad¬ 
versary to decide whether a finding 
against a party when the deciee is in liis 
favour should remain res judicata agiinst 
him or not; for if he, the adversary ap * 
pealed, as he could do, tho finality wouhb 
begone. ^Y 0 must therefore bold thati 
a decision on a question in an appealable 
suit, wlien the decree is in favour of the 
party against whom that decision isj 
given, is not a final decision. Expl. 2 
which has been newly added to S 11 of 
the present Code, Act 5 of 190B, does 
not affect this question, as it deals only 
with the competency of the Court and 
not with the finality of its decision That 
explanation was added to put an end to 
the controversy whether a finding 
arrived at or a decree passed by a Court 

(•2) LlSail 18 Cal. 647. 

(3) 119121 40 Cal. 29=15 I. 0. 463. 

(4) [19091 31. C. 124. 

(5) [19151 27 I. C. 8C1. 

(6) [1917] 88 I. C, 211. 


(1) [1685] 11 Cal. 801=12 J. A. 28 (P.C.). 
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in a suit io 0i is not ro3 judicata 'in the 
same Court 'in a sui'sequeut suit when 
tho lecree in fclie hrst suit is not 
ai)|ie.alabl 0 to the same tribunal as that 
in the second suit. That iianpens, for 
example, in the Subordinate Ju.lge’s 
Court when the first suit is below Rupees 
5,000 in value and the second suit is 
abose that value. 

The learned valcil for the appellant 
relied on tiie judgment of Seshagiri Aiyar, 
.1,, ill Miithaija Shetti v. Kant'ioppa 
Shetti (Tj and contended that this was a 
case V,Inch fell within the fourth class 
referred to by the learned Judge and 
therefore the linding was res judicata. It 
seems io 1)6 very doubtful if there is 
such a fourth class of cases at all distinct 
from the first class; the cases which 
seem to fall in that class will probably, 
on careful examination be found to 
fall in the Srsb class. In the very 
case which the learned Judge had before 
liim it would seem, with all respect to 
him, that on the facts stated in p. 484, of 
(7 -V. L. TVh) it was quite immaterial 
for tho District Judge to decide if the 
alienation was a mortgage or asaleso 
long as it was valid agiinst the plaintiff; 
for in the view taken by him the suit 
failed whether it was a mortgage ora 
sale. It has been pointed out to us that 
Bakewell, J., who sat with Seshagiri 
Aiyar, J,, in that case did not adopt this 
classification, and we are not prepared to 
follow the learned Judge’s view as to 
the fourth class of cases. Moreover, we 
think the present case falls in the first 
class. It is argued that it was necessary 
to decide in this case if atavazhi existsd 
at all before deciding whether its karna- 
van should be removed. It was not 
strictly necessary to do so, as in any 
event the suit failed as the Court found 
there were no grounds for his removal. 
In any view therefore the ruling in 
Muthaya Shetti v. Kanthappa Shetti{l) 
is no authority in the plaintitt’s favour. 
The judgment in Original Suit No. 3 of 
1895 cannot thug be held to render 
issue 1 in this case res judicata. 

Passing on to the decree in Original 
Suit No. 38 of 1890 we think the Dis¬ 
trict Judge is wrong in holding that it 
operated as res judicata in favour of the 
tarwad. It has not been relied on by 
the learned counsel for the respondents. 
That was a suit brought by some junior 

(7) U918] 451. C. 975, 


members of the tarwad for maintenance 
against Ambu Nambiar as the karnavan 
of the tarwad. The District Judge con¬ 
siders that Ambu Nambiar might and 
ought to have pleaded that some of the 
properties belonged to Meethala Veetil 
Tavazhi and their income should have 
been excluded from calculation inassesg. 
ing the rate of maintenance and as Ambu 
Nambiar was the karnavan of thetavazhi 
according to the plaintiff’s case and as he 
failed to set up the tavazhi's claim, the 
tavazhi should be taken as barred by 
res judicata, presumably under Bxpl. 4, 
S. 11, Civil P. C., from setting up his 
existence thereafter. This view cannot 
be supported, .\rabu Nambiar was sued 
only as the karnavan of the tarwad and 
not as the karnavan of the tavazhi and 
as he was always strenuously denying 
the very existence of the tavazhi, he 
could not be expected to raise any pleas 
in its favour, and his failure to put for¬ 
ward any particular plea cannot be trea¬ 
ted as concluding thetavazhi as to it. The 
last two judgments we have to deal with 
are those in Original Suit No. 203 of 
1893 on the file of the Court of the Dis¬ 
trict Munsif of Panoor and its appeal, 
Exs. 1 and 2. The suit was brought by 
oneChappari as the holder of a raelcharth 
granted by the tarwad karnavan, the 
same Ambu Nambiar, to redeem a kanom 
aod recover possession of a paramba 
from the kanoradar, defendant 2. The 
karanavan, defendant 1, remained w 
parte, but defendant 2, though he admit¬ 
ted the kanom, pleaded that the property 
belonged to the tavazhi of which San- 
karan Nambiar was the karnavan, and 
not to the tarwad, and the raelcharth by 
the tarwad karnavan was therefore in¬ 
valid. Sankaran Nambiar was added as 
defendant 3 and he supported defen¬ 
dant 2’s case. As notice of suit was 
published in the District Gazette and m 
a local paper, 50 other members, includ¬ 
ing the present plaintiff and defendant % 
joined as defendants. 23 of them sup¬ 
ported defendant 3, while the rest opposed 
the claim of the tavazhi. The issue 
framed in the case was: 

“Has plaiDtiS a valid melcharth right 
plaiotifi paramba? and can he maintain 
ejectment suit on the strength of it? 

No separate issue was framed about the 
existence of the tavazhi, but as the va i* 
dity of the melcharth was challeug 
solely on the ground that the karuave 
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of 8 U 0 I 1 a fcavazhi alone couH have grant¬ 
ed a valid cne, the question of the exis¬ 
tence of the tavazhi was involved in the 
issue framed and was clearly a matter 
in issue within the moaning of S. 11, 
Civil P. 0. For a matter to bo in issue 
under that section it is not necessary 
that an express issue should be framed 
|about it; it is enough if a decision about 
'it is necessary for the decree. The Dis¬ 
trict Munsif found that there was no 
such separate tavazhi as Meethala Veedu 
as alleged by defendant 3 and his party, 
and he overrule! the plea of the invali¬ 
dity of the melcharth and gave a decree 
in plaintiff’s favour. Defendant 3 and 
his party thereupon appealed to the Dis¬ 
trict Judge miking the plaintiff and 
defendant 1 and his supporters respon- 
dents and again raised the same conten¬ 
tions. The District Judge however con¬ 
firmed the hndings in appeal. It would 
therefore seem that the question of the 
existence of the tavazhi is res judicata 
against the tavazhi. Both the karnavans 
were parties to the suit as well as a large 
number of members of the family. We 
must therefore hold that both the tar wad 
and the tavazhi were properly represen. 
ted in that litigation. Mr. Ananthakrishna 
Aiyar however points out that defen- 
dant 1, the karnavan of the tarwad, 
remained ex parte, and he argues that as 
the question arose between the tarwad 
and the tava/hi as co-defondants in blie 
suit, and as there was no active contest 
between defendant I, the karnavan of 
the tarwad, and the members of the 
tavazhi, the finding should not be treated 
as res judicata. 

He relies on Kondiyil Cheriya Chnndu 
V. Zamorin of Calicut (8). In that case 
^ it was held that the matter was res 
judicata as the defendant against whom 
the plea was urged took an active part in 
the controversy as against bis co-defen- 
dant. We think it must be taken as the 
view of our High Court that as between 
so-defendants there must be active con¬ 
troversy inter se before a finding can be 
treated as res judicata: See also Rama- 
nuja Ayyangar y. Uarayana Ayyangar 
(9). In this case however there are good 
reasons why the appellant’s argument 
cannot be accepted. The tarwad was 
representel not merely by the karnavan 
but by all or nearly all the members of 

Isriisbefao"WadT sTsi 

(9) 11695] 18 Mad. 874. 


it, who certainly took an active part in 
the disputo; tlio ros judicata pleaded is 
against the tavazhi, the karnavan, and 
membors of which un iD’ih^odly adively 
disputed tho claim of the plaintiff and 
tho other dofendants. Furthermoro, the 
controversy ilid not stof) wif'i tho first 
Court. The karn.avan and motnhors of 
the tava/.hi, as already slatol, aiipoalol 
to the District Court making the plaintiff 
as well as defendant 1 aul tho other 
members of the tarwad respondents. 
When the District Tnlgo confirmed the 
finding that there was no tavazhi, ho did 
so as between the two sets of membors 
on opposite sideo of the record, With 
reference to his finding, which is a final 
one in tho case, no question of res judicata 
between co-respondouts arises. 

We must therefore hold that the Dis¬ 
trict Judge was right in considering that 
the finding that there was no tavazhi is 
binding on tho appellant in this suit. 
A question was raised that defendant, tho 
tenant, was estopped from disputing tho 
title of the plaintiff as his landlord. But 
this plea, even if valid, is of no effect in 
this case as defendant is also a party and 
against him there can be no such estop¬ 
pel. The second appeal fails and must 
bo dismissed with costs. 

S-N./R.k. Appeal dimissed. 

A. I. R. 1919 Madras 215 
W.aLLis, C.T. and Spencer, J. 

(.\'hla(i'tntt) Chiana V<‘7ikata Suhba 
Iloio and .Appellants. 

v. 

Yemm iniir Venbttr'im>i;i!i‘i and olhef^ 
—Respondents. 

Appeal No. 107 of 1917, Decided on 
9th October lOlS against decree of Dist. 
Judge, Cuddapah, in Original Suit No. 13 
of 1910. 

(a) Grant-*Inam ^Enfranchisement^Inam 
attached to hereditary office is converted 
into ordinary property. 

TheoiTcctof the enfr.ioch]scment of an ioam 
attached to a hero litary ofRcd is to disanneK the 
ioam from the property and to convert it into 
ordinary property, with the result that tho 
lands, sifl>r enfranchisement, are bold by tho 
family which was cutitled to the cilice. 

LP217 01] 

(b) Grant—Inam—Registered holders of 
hereditary office before enfranchisement— 
Suit for recovery of lands attached to office 
after enfranchisement is maintainable with¬ 
out impleading other members of family. 

Tho regUtofod holders of an hereditary ofDco, 
who^ names had been registered before enfran* 
ebisoment, represent the ioam for the purpose of 
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i* iflcr enfraucbUemeut and are en- 
To iii>iiUJle a suit for the purpose without 
the ether nieniLors of the family as 
panics to the suit. [V 217 C 2 ] 

P. Xai-iiiiiiumttrth’j —for Api'cllants. 

T. V. I'encdtrinna .l/i/wranG C. liiimo 
Bau —(cr Respondents. 

Judgment.—This is an appeal from 
the judgment of the District Judge of 
Cuddapahin a suit brought by the jilain- 
tilfs, who were the registered holders of 
the Kaniam's cilice in this particular 
Inam village, to recover from the Shro- 
triemdars certain lands which, they con¬ 
tend, were omoluments of tlie Karnain’s 
ofiice. The District Judge has found, 
and his finding has not been and could 
not bo seriously disputed, tint these 
lands were Karnam’s Inam and that 
they were excluded from the Shretriem 
lands when the Shretriem luam was 
contirmed by the .Inam Commission. 
Pritna facie, the title to these lands was 
undoubtedly before tlie enfranchisement 
in the holders of the Karnam’s oHice for 
the time beiug. The Kainam’s ollice 
was a hereditary office, and these lands 
wereaiiiuxed to the oHice foritsemoliu 
ments and the holders of the office for 
the time being were entitled to them. 
The District Judge has however found in 
this case that the plaintilTs' suit is barred 
by limitation on the ground that tliese 
lands have, for a very long time, been 
in possession of the Shrotriomdars. On 
the other side reliance is placed upon 
the fact that the Shrotriemdars have all 
along been making payments of Rs. 25 
annually to the Karnam in office, and 
the Shrotriemdars have not proved by 
affirmative evidence that they were tres¬ 
passers and in possession as such. Hav¬ 
ing regard to ‘the fact that this was a 
Karnam’s loam and to the annual pay¬ 
ments to the Karnam for the time being 
and to the fact that they might very well 
have got into possession by some arrange¬ 
ment as to management owing to the 
incapacity of the Karnam, we think that 
the District Judge has placed the onus on 
the wrong side, and that the onus is 
strongly upon the Shrotriemdars to show 
that their possession was nob permissive 
but adverse and they failed to discharge 
that onus. It is not necessary to rely 
on the oral evidence on either side 
which, in a case like this is often exceed¬ 
ingly inconclusive. There is a document 
£x. P-l, which throws considerable 
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light upon this case. It is an order by 
the Settlement Officer for the enfran- 
chisement of the Karnam’s Inara, and it 
affords evidence of certain transactions 
of which other evidence is not forth¬ 
coming. It is found by the Settlement 
Officer that, for 21 years from 18 y 7 to 
1898. NarasingaRow was the Karnam, 
that und?r Regn. 6 of 1831, he sued the 
Shrotriemdars for possession of these 
very lands and that he obtained a con¬ 
sent judgment in a summary suit in a 
Revenue Court. It is said that this was 
never executed because all theShrobriem- 
clars were not parties but the fact that 
many of them consented to the restora¬ 
tion of the lands goes far to support the 
case for the plaintiffs that their occupa¬ 
tion was permissive. We have been 
referred to Exs. K and L, bub they do 
nob help us. Ex. K is simply a takid 
from the Tahsildar to the Shrotriemdars 
telling them to see that the Karnam, 
who had acted during the suspension of 
the holder of the office, should be paid 
by the jirincipal Karnam for his work 
out of the Inam Taram. Similarly Ex. I> 
is a receipt given by the acting Karnam 
to the Karnam for such a payment. It 
is said on the other side that it isun- 
likely, if there had really been a lease 
and if the possession had been permissive 
the Shrotriemdars would have been al¬ 
lowed to continue in possession for such 
a small payment as Es. 25 annually. 
There is no doubt some force in this con¬ 
tention, but the facts of the case are 
very obscure, and as we have said, we do 
not think that this is sufficient to rebut 
the inference which arises from some of 
the outstanding facts that the defen¬ 
dants’ possession was permissive. 

The other question is that of mis¬ 
joinder or non-joinder. It is said that 
this suit ought to have been brought by 
the mother of the plaintiffs, who was 
the daughter of Narasinga Row, the last 
Karnam. That is a complete misconcep¬ 
tion. The office under the Madras Regn. ^ 
of 1894 devolves upon the next male 
heirs. Therefore this woman, the plain¬ 
tiffs’ mother, never succeeded to the 
office. At the time of the enfranohise- 
ment, the plaintiffs were minors, but 
the office had been registered in their 
names, omitting their elder brother, whe 
was entitled to some other Karnam a 
office and was held not capable of hold¬ 
ing two Karnam’s offices at the same 
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time. The plaintifls were minors ami 
the effect of the registry was only to keep 
alive their claims to the office ns soon as 
either of them became capable of lllling 
it. In these circumstances the Karnam s 
Inam was enfranchised, but it was in 
their favour. As we have said, up to 
the time of enfranchisement, the lands 
were annexed to the Karnam's ofHce and 
enjoyed by the holder of the ollico for 
the time being, who was the only person 
who had any right to them. In a Full 
Bench case in Pinflu/a Lakuhviipoli v. 
Bommireddipalli Chalamayya (1) over¬ 
ruling several other cases, and following 
the judgment of Bhashyaru Aivangar.J., 
in Gunnaiyan v. Kavuikchi Ayyori'l), 
it was held that 

."tho enfraQcbisemciit disannoxes the loam from 
Ithe oQlce, converls it into oidinary uroperty nod 
iteleascs the rcversiouary rights of the Crown io 
jihelnam, but does not confer on tho [crsous 
named in tho tiile deed auy right in derogation 
of those possessed by other persons in the Inam 
at the time of the enfcanchisemeat.” 

, Applying that to this case, the result 
lis that the land which had been an en¬ 
dowment of a hereditary .ofllce came to 
be held by the family which was entitled 
to the office. The registered holders of 
the Inam were plaintiffs and there can 
be no doubt that they would have been 
entitled to sue to recover the Inam 
before the enfranchisement. We do not 
think that they ceased by virtue of the 
enfranchisement to represent tho Inam 
for the purpose of recovering it. As wo 
hold that the possession was permissivo 
on the date of the suit, there will he no 
question of -limitation. As regards the 
question of mesne profits, Mr. Vonkata- 
rama Aiyar has pointed out that on the 
date of the enfranchisement, the plain- 
tills’ elder brother was a major and 
would have been entitled to sue to re¬ 
cover the Inam and also to recover 
mesne profits, and that so far as mesne 
profits aro concerned, time should be 
considered to have run as against him 
and against the plaintiffs also and ihero- 
fore their claim for mesne profits must 
be considered to be barred except as to 
three years, before the'suit. We accord¬ 
ingly give judgment for possession with 
mesne profits for three years before suit 
and subsequent mesne profits until deli¬ 
very of possession. 

As there is no finding o n issue 5 we 

~(1 U9071 80Mad.484 (F.B.). 
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have decided (o call for a finding on lliat 
issue on tho oviilcnco on record, and 
also for a I'mdini; as to the lato of mosno 
profits as to wliicli fresh c\ idonco may 
bo taken, h'indings should ho suljiiiitted 
in two months. Sovoii da\s aioiillowod 
for objections. 

Lin compliance with tho above order in 
the judgment, tlie District -lu lgo. Cudda- 
pah submitted the following j 
FINDING.—1 am directed to record a 
finding on the evidence on record un 
issue 5; 

"Whelher the phiinlilTs arc cnlUled tn tlio 
mad.av.i riRhts claimed iu the plaint schedule (or 
the plaint lands or any of them.” 

and also on the issue: 

“What is tho rate ofinesue profits to wliii-h 
the plaintiffs are entitled per jear.” 

On tins issue tho parties were allowed 
to ad luce fuithei evidence. Tho issue as 
to mesue profits can hecaMiy di^i osed of. 
r. W. 5. tl.e plaintiff 2's iiiudo, says 
that dining the three years liyfore suit 
and the three years after the insti¬ 
tution of tho suit, the not income of 
the lands has been Rs. 70 per annum. 
Defendant 1. in the witness box. says the 
net income has been aljout Rs. lO to 70, 
not more than Rs. 75. There is no more 
evidence. I find that the rate of mesne 
profits bo which the plaintiffs are entitled 
per year is Rs. 75. The other question 
is nob so easy. The madava right is 
claimed only for item 8, i. e., web 
Faimash number 17. The plaintiffs aver 
that this hind is entitled to irrigation, 
under the Da«ahandham cliannel. Tho 
defen lants now admit this, though noth¬ 
ing is said about tliis in (ho writtim 
statements. But the plaintiffs in tlieir 

schedule have descrihed the chanuel as 

No. 3 channel and the defendants in 
their written statements deny that plain- 
tiffs are entitled to any right in. that 
channel, and some of the defendants 
specifically say that No. 3 chanuel is a 
private channel belonging to the Shro- 
triemdar. Defendants 6 and 7 say that 
there are two channels for tho wet Inams 
namely Dasabandham channel and their 
own channel, and the Dasabandham chan, 
nel ceased to flow and therefore the 
defendants alone are entitled to the 
private channel. 

The question therefore seems to be 
whether the No. 3 channel is a private 
channel of the Sbrotriemdars or whether 
it is the Dasabandham channel. I do nob 
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think tht) ilociinieiitary evidence throws 
ituich on tills question. It shows 
that the land is clnuhlo crop web. but it 
does nob sliow that the source of irriga- 
tion is No. d channel. Kx. 1 requires 
some consideration. This is a mainten¬ 
ance deed an \ it shows that Vengamagari 
Madi, the paimash number in question, 
is iin icr No. d channel. But the defen¬ 
dants point out that t!ie laud referred to 
ill Bx. 1 isdrv land, and they sav that 
the grant of the madava right in that 
case was a mere matter of grace in favour 
of a relation. They also point out that 
the source of irrigation for the wet land 
referred to in Ex. 1 is the river channel 
♦and they want me therefore to infer that 
the river channel is the Dasabandhain 
channel as distinct from the No. 3 chan- 
nel. But I do not think it is safe to 
draw that inference. It cannot be pre- 
sumod that the river channel is the Dasa- 
bandham channel. The defendants rely 
upon Ex. M, an endorsement given by 
the Tahsildar sb.ating that the Dasahan- 
dham channel is in a ruined condition, 
bub that endorsement is scarcely sufticiont 
by itself. The facts contained therein 
should be properly proved. Moreover, 
that Dasabandbam channel is one that 
feeds the blacksmith Inam lands and may 
be a different channel. 

It is necessary therefore to examine 
the oral evidence to determine the ques- 
tion. The parties do not seem to have 
made a real effort to thresh out this ques¬ 
tion properly. P. W. 1 in examina- 
tion-in-chief says that the Dasabandhain 
channel irrigates the wet land. In cross- 
examination he says that this channel is 
otherwise known as No. 3 channel. He 
is the only witness on the side of the 
plaintiffs who speaks about this matter. 
D. W. 1 is defendant 1. He says that 
the channel which now runs through the 
Shrobriem is their own channel and not 
a Dasabandbam channel. In November 
1903 the Dasibandham channel, he says, 
became ruined and silted up on account 
of floods and is not in use now. Then 
he refers to Ex. 14. With regard to 
Ex. 1 he says that No. 77 therein is a 
mistake for 73. In cross-examination he 
says that the Shrotriemdars were given 
Dasabandbam Inam by the Sircar and 
they are still enjoying that Inara which 
was granted for keeping the channel in 
good repair. He says the Sircar gave 
them notice to repair the channel and 
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they spent about Rs. 2 , 000 , but the re¬ 
pairs are not complete; bub the Inam has 
not been resumed. He says the Dasa. 
bandham channel is in the river itself 
and the private channel starts from the 
bank of the river, and that is how it was 
not silted u p at the time of the flood. 

There is no other evidence on this 
subject. The plaintiff's claim madava 
right in No. 3 channel only for item 
No. 8 . They assert that No. 3 ch annel is 
thesarae as Dasabandbam channel. Exs.l, 
9. 10, and 11 show that in connexion 
with the irrigation of Vengamagari Madi, 
which is partly wet and partly dry cul¬ 
tivated wet, three channels are men¬ 
tioned, i. 0 ., No. 3 channel, river chan¬ 
nel, and a Dasabandbam channel. But 
considering the unsatisfactory nature of 
the evidence it is not possible to say if 
these are three separate channels or 
branches of the same channel or the same 
channel under different names. P. W. 1 
swears that the Dasabandhain channelis 
otherwise known as the "third channel. • 
Defendant 1 tries to meet this by saying 
tliab the Dasabandbam channel is out of 
repair, hut I do not think he has proved 
it properly. The alleged notices issued 
by Government have not been produced. 
Under these circumstances, I find that 
plaintiffs are entitled to the madava 
right in No. 3 channel as claimed in the 
pDint for item No. 8 alone. 

[This appeal coming on for final hearing 
after the return of the finding of the 
lower Court upon the issues referred by 
this Court for trial, the Court delivered 
the following.] 

Judgment.—We accept the finding 
and allow mesne profits at Rs. 75 per 
annum, and declare that plaintiff is en¬ 
titled to madava right as regards item 
8 from channel 3. These provisions will 
be incorporated in our decree. Respon¬ 
dents will pay the costs through out. 

S.N./R.K. Appeal allowed. 
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Kumaraswami Sastri. J. 

Kalliani Amma and others Pnti- 
tioners. 

Matathil Veetil Achuthan Nair and 
others —Opposite Parties. 

Civil Revn. Petn. No. 83 of 1918, de¬ 
cided on 6 bh March 1919, against order 
of Sub-Tudge., Palghat, in Miso. Petn. 
No. 2107 of 1917. 
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suit was foi a inoro dficlaratioii. It is 


Civil P. C. (1908), O, 33, R. l-Courtis nol 

to adjudic&te complicaled questioni that mutt 
form separate issues —If evidence adduced 
or facts disclose in petition however show 
that no cause of action exists it may be dis¬ 
missed. 

The primary object of an inquiry under 0.33, is 
to determiuo tlio pauperism of the petitioner, and 
a Court is not justified in determining compli¬ 
cated question of law in the course of such in¬ 
quiry. If in the course of the enquiry it appears 
to be cleat from the facts brought out in the evi¬ 
dence or from the facts alleged in the pclition 
that the petitioner has no good sub-istiiig caii'O 
of action, the Court can dismiss the petition, but 
it cannot treat the petition as calling for an ad¬ 
judication of various questions which ought to bo 
subject of specific issues after all the pleadings 
have been filed. [P 219 C 'il 

T. A. Anaiilha Aiyar—lor Petitionors. 

C. Madhavanyaii —forOpposifcePaities. 
Judgment.—The plaintilYs, who are 
the petitioners, sued for a declaration 
that the consent decree in Original Suit 
No. 422 of 1910 and the Karar dated 
30th April 1912 are not valid and also 
for a declaration that the properties spe¬ 
cified in the plaint are TarwaJ properties. 
They paid a Court-fee stamp of Rs. 10 
treating the suit as one for a mere de¬ 
claration. The Subordinate Judge direct¬ 
ed that an ad valorem fee should be paid 
on Re. 18,000, the value of the properties 
as set out in the plaint. The fee payable 
would be Ks.715 and the petitioners, 
alleging that they had no property suffi¬ 
cient to pay the ad valorem fee direted 
to bo paid, filed a petition to sue in forma 
pauperis. 

When the petition came on for dis¬ 
posal, the Subordinate Judge Iteld that 
the suit was barred by limitation and 
dismissed it. Hence this revision peti¬ 
tion. The Subordinate Judge was of opi¬ 
nion that though all the plaintifTs were 
minors at the date of the transaction they 
seek to impeach, they are barred as there 
were two adult members who could have 
sued. It is contended by the petitioners* 
vakil (l)that the order directing pay. 
menb of ad valorem fees was wrong. (2) 
that the Subordinate Judge was wrong in 
going beyond the scope of the inquiry 
directed in 0. 33, Civil, P. C. (3) that on 
the facts found the suit will not neces- 
sarily be barred. 

As regards the first point, it is argued 
by petitioners’ vakil on authority of Chin, 
gacham Vitil Sanharan Nair v.Gliinga. 
chain Vitil Gopala Jlenon (l) that the Sub. 
ordinate Judge was wrong in having re. 
qnired ad valorem fees to be paid as tjie 
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unnocissary to consider this iiuestion nti 
the present |>otitii>n which rciutes to the 
pauperism of the petitioners. If thoordcr 
directing ad valorem fees lo l>o pai l was 
wrong, tlio pofitioners ought to liave 

taken steps to liavoi ho order sot asi lo 'llie 

application to sue in foruia panjHn'is pro. 
ceedol on the Insis tint ad valorem foes 
liad to bo paid and tliat potitiuneis wore 
unable to pay it. .\9 reginls Cue other 
points raised, I am of oniiiiou that I ito 
Subordinate Judge acted with material 
irregiilaritv in dismissing the petition on 
the ground that it was barred The scoi»e 
of the inquiry under 0. 33, Civil, P. (/. 
is primarily to determine the pauperism 
of the petitioners and in (lovinrhmw.jmi 
Pillni v. Municipal Council, Knmhako. 
nam ( 2 ) it was held that upon an appli¬ 
cation to sue in forma puiparis the Courti 
was not justifio 1 in determining compli- 
cited questions of liw. 

In the present case tlio question oflimi- 
tation is not so clear as the Subordimto 
•ludge imagines. If the K'avir and the 
razinainah were fraudulent and collusive 
as the plaintii't's allege, tlie questiou as 
to when the persons who could set it aside 
had knowledge of a collusion or fraud 
becomes material. It is no answer to 
plaintiffs to say that there wore members 
(defendants II and 12) who subsequently 
attained majority and who were inactive. 
Assuming that there wore members who 
subsequently attained majority and could 
have sued, it must be shown that they 
wore a-vare (d tlic fraul anl kept quiet for 
three years afterwards. Having rogirds 
to the decisions of the Privy Council in 
Nobin CliandraBiifii I v. Chandra Madhap 
BaruaiZ) the question whether there were 
persons who could by their dissent or 
inaction bind the minor plaintiffs or give 
a valid discharge is one not free from 
doubt or difficulty. The question of limi¬ 
tation is not one which could be decided 
offhand on the scanty evidence before 
the Subordinate Judge. It is no doubt 
that R. 5, Cl. (d). true 0. 33, 

Civil P. C. gives the Court power 
to reject the application to sue in forma, 
pauperis if the allegations do not show 
cause of action. It seems to me to he 
clear from the whole scope of 0. 33, that 
the primary question to which t he Court s 

4'l 1^rad7G20=4rrC. 'J5. 

(3) A. I. R. 1016 P. 0. 148=44 Cal. 1=86 1. C. 
1 (P. C.) 
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attention on^ht to bo directed is the fact 
of the i L-t-itionor’s iiauperisni. If in the 
course ol iho inquiry it appears to he 
clou' from the facts alleged in the peti¬ 
tion or brought out in the evidence that 
the petitioner has no good subsisting cause 
of action, the Court can dismiss the peti- 
tion but the Court ought not to treat the 
application for permission to sue as a 
paufser as calling for an adjudication of 
various (luestions which ought to he the 
subject of specific issues after all the 
pleadings have lieen bled. 

In Koka Baiujanayaka AmviaJ v.Koka 
Venkata'liellapati Naj/ndu (4) it was 
held that the Court should not in an ap- 
|)licatiun to sue in forma pauperis go into 
the merits of tlie claim, in Htdlinam 
Pillat V. V'lppa Pilliii (o) a Full Bench 
of this Court Ireld followingKofcu 
naijaka ADinial v. KokaVenhaUichellapati 
Nayudu (4) and overruling Vijendra 
Tirtha Swami v. Sudhindnt Tirihu 
Swami {(5), that in an inquiry under 
S. 4G9, of the old Code, corresponding to 
0. 33. R. 7, the Court ought not to go in¬ 
to the evidence as to the merits of the 
case. The Chief .Justice was of opinion 
that: 

“the Muusif acted illegally in allowing evidence 
to be put in on beliulf of the dofeiuhiut with re¬ 
ference to the merits of the claim of the puly 
applying forleneto sue in forma pauperis and 
in dismissing the .applic.atiou on the ground that 
on the evidence on record the applicant had no 
sub-'.isting cause of action.” 

A similar view was taken in Sankara- 
ramief v. Subramania Aiyar (7). In 
Venkoba Row v. Thuniya NalarajaCheitij 
(8) it was held by Benson and Sankaran 
Nair, JJ , that the inquiry under S. 409, 
Civil P. C. should beconbned totbe ques¬ 
tion of pauperism and should nob be ex¬ 
tended to matters touching the merits of 
the case. Kamrakh Nath v. Sundar 
Nath (9) and Vijendra Tirtha Swamiv. 
Sxtdhindra Tirtha Swami (6) were dis¬ 
sented from and the b’ull Bench ruling in 
Rathnam Pillai v. Pappa Pillai (5) was 
followed. A similar view was taken in 
DehoDas v, liavi Charn Dass (10), which 
was followed in Gopal Chandra’Neogij v. 
Bigoo Mistry (11). Mv attention has 

(4) [\sm 4 Jlad. 323 ! 

(5) [19031 13M.L.J. 292 (P B.). 

(6) (1896) 19 Mad. 197=5 M. L. J. 193. 

(7) 119031 13 M. L. J. 426. 

8) [19091 8 I. 0. 829. 

9) [18981 20 All. 29^=(1898) A. W. N. 36. 

10) [18981 2 0. W. N. 474. 

(11) tl904] 8 C. W. N. 70. 


been called by Mr. Madhavan Nair to 
Subramania Chetty v. Kulayappan (12) 
where it was held by Hannay, J., that it 
was competent to the Court in an inquiry 
under 0. 33, to go into the question as to 
whether the suit is barred by limitation. 
No reference is made by the learned Judge 
to the decisions of this Court referred to 
by me above. All that was held in 
Bahadur of Mnrshidabad v. Harish 
Chandra (13) was that it was competent 
to the Court: 

“to interrogate the petitioner as regards tbe 
merits of the claim obviously with a view to de¬ 
termine whether or not his allegations show a 
cause of action.” 

It was held that in order to satisfy it¬ 
self as to the existence of a subsisting 
cause of action the Court can refer not 
only to the petition but also tostatements 
made by petitioner during the course of 
the inquiry. This decision is nc authority 
for the proposition that the Court ought 
to frame an issue as to limitation, which 
is often a question dependent on facts 
and requires parties to go into the ques¬ 
tion which ought properly to be the sub¬ 
ject-matter of an issue after the plaint is 
admitted, f am of opinion that the Sub¬ 
ordinate Judge acted with material irre¬ 
gularity in dismissing the petition on tho 
ground that the claim was barred bylirai* 
tabioD, and set aside his order and direct 
him to dispose of the petition according 
to law. Costs will abide and follow the 
result. 

S.N./R.K. Petition all owed. _ 

(12 A. I. R. 1915 Afad. 398=26 I. C. 90. 

(13 [19111 111. C. 55. 
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Oldfield and Seshagiri Aiyar, JJ* 

A. T. S. Balasubramania Pula'* 
Plaintiff—Appellant. 

T. A. B.CkitCompany YelaNidliiLtd. 
and of/iers—Defendants—Respondents. 

Appeal No. 89 of 1918 , Decided onTitb 
February 1919, against appellate order 
of Dist. Court,Tinnevelly. D/- 22 ndMftrcb 
1918, in -Appeal Suit No. 84 of 191®* 

(a)LirolUlion Act (19081, Art. _ 

Application for execution re-presented » 
amendment—Time is to be counted tro 


first presentation. 

Where an application for execution of » <* , 

or order is re-presented after required . jj 
ments have been made the amended apphe* 
should, for purposes of limitation, be „ 

have been presented on the date on which i 
first presented, and not on the date of rc’pr^j, 
tation. 
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(b) Umilalion Act (1908), Art. 182(5)- 
Execution application not in form—Applica¬ 
tion for time to amend is not step-in-aid— 
Nor does adjournment granted extend time. 

Aa application for time tJ amond au cxpcuiiou 
application and to put it in tbo form prcfcribod is 
not ft "stop-in-aid” of execution within the 
meaning of Art (5), nor is an adjourniuint 
granted to convert au irregular application not 
placed on the file into a regular one ft "step-in- 
aid” o! execution. LE 22-2 C 1) 

(c) Limitation Act (9 of 1908), Art. 182 (5) 
—Act to become step-in-aid execution must 
be pending. 

^ In order that a particular act may amouu t to a 
stop-in-aid” of execution, execution must be 
pendiog'b^foie tbo Court which it can nid; 

LP m c 1] 

S. Suhro.manija Aiynr—\ot .Appellant. 
Af. D.Devadoss—ior Respondents. 

Oldfield. J .—The execution applica¬ 
tion before us was so far from being in 
the proper form wlien it was presented, 
that after eight months the petitioner- 
appellant here crossed it out and amend¬ 
ed it by re-writing it as a whole. The 
interval bad been spent almost entirely 
in appellant's vakil asking for and the 
lower Court mechanically granting ex¬ 
tension of time in instalments of two 
weeks. The case is not creditable either 
to the vakil or the Court. The first point 
taken is tliat for purposes of limitation 
the date ou which the application was 
finally admitted, nob that on which it 
was first preseufced, is the starting point, 
because appellant's interest is to put that 
starting point as late as possible. 0. 21. 
R. 17 (2), Sch. 1, Civil P. C., however 
lays down that an amended application 
shall be deemed to have been presented 
on the date on which it was first presen¬ 
ted. It is suggested that this provision 
does nob abrogate the law, as it stood 
before its enactment, tliab the presenta- 
|tion should be treated as effoctod when 
[the application was finally accepted, the 
decree-holder thus having his clioice bet¬ 
ween two dates. It is sullicient that, 
even if tlie law before 1908, stood as is 
alleged, the wording of 0.21, R. 17, is 
clear and general and does nob counten¬ 
ance this suggestion. 

Next it is said that time should run 
from some one of the various applica¬ 
tions for time inscribed on the applica- 
tion, which have been referred to above, 
as a step-in-ald of execution. Bub when 
the alleged step was taken there was no 
®X0oution pending before the Court, 


which it could aid. This theroforo also 
fails, fj^istly, it is iiigol tint tho appol- 
hint should 1)0 r''g.»!'<lo 1 us liaviug really 
presented two .-ipjilioation-^, oiio of which 
must bedoeniel to Ivnuj heon wilhlriiwn 
wlien ho made a futvhitiii’nl'il aiil voni- 
proliensivo amen hmmt above tucai.ioncd. 
In fact he tlien put in the o igiiiil peti¬ 
tion with an endorsement ’lilcil amend¬ 
ed" and paid for no sf’cond slamp; anil 
it is impossible to ileotify any with, 
(irawal of the old potitionor presentation 
of a new petition with wlnt he did. 
The appeal against appellate order is 
dismissed with costs. 

Seshagiri Aiyar, J.— I agree. 

Mr.S. Subramania Ayyar for the appel¬ 
lant has raised some ingenious conten- 
tions. The first is that the a()plieation 
for exectitio.n m'lst ijo taken to have been 
presented on the date of its rc-pre-^enta- 
tion and nob on the date of its original 
lU'esontation. 0.2l,R, 17, Cl. 2, Sch. 1, 
Civil r. C., is against this argument. 
Then it was suggestc 1 that this rule is 
only an enabling provision and that the 
legislature intended to provide alterna¬ 
tive rights to the decree-holder and not 
to deprive him of the exisitng rights. 
This contention was based on tlie facts 
that before the Procedure Code of 1908 
was passed, there was no provision cor¬ 
responding to 0.21, R. 17 (2) and that 
it was held by some Courts that for pur¬ 
poses of computing tho period of limita¬ 
tion under Art. 179, Lim. Act, it is the 
date of the re-presentation that should 
be regarded as the date of ap[)l\ingin 
accordance with law. The learned vakil 
from these facts advanced a bold argu- 
ment that the legislature, notwitlistand- 
iog 0. 21, R. 17 (2), intended to perpetu¬ 
ate tho old view of the law and provided 
an additional right to the decree-holder 
to enable him to count the original pre-' 
sentation date as also enuring for his' 
benefit. I am unable to accept this con- 
tonbion. With knowledge of the old de¬ 
cisions tho legislature has deliberately 
enacted that it is the date of the original 
presentation that starts limitation. 

The next contention was that inas¬ 
much as tlie Court granted a dozen times 
time to enable tho applicant to comply 
with tlie requirements of the Code, each 
of those endorsements granting time was 
a step-in-aid of execution. Reliance was 
placed on Abdul Kadur Rowther v. 
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'J,i!«hial S.tir (l) for this argu- 
!i:cnt. hi tlia: case an execution applica¬ 
tion v. as cii fb.o file of the Court and the 
api’licMit was giveu time ro furnish i>ar- 
ticulars to enable the Court to oeal 
etl’tctually with that application. The 
grant of time was held by the learned 
Judges asa i.tep-inaid of execution. Even 
in that view the present contention can¬ 
not l)o sustaiueJ. Here there was no ap¬ 
plication on the file and consequently 
there can l )0 no step-in-aid of execution; 
jwhat tlie applicant was asked to do was 
to make the application a valid one on 
which the Court’s order can he passed; 
an adjournment granted to make an ir¬ 
regular .applic.'"tion not placed on the 21o 
a rogiilir (H’.e is nob a step-in-pid (d exe¬ 
cution. I agree that the appeal should be 
dismissed with costs. 
s.n./r.K. Appenl (limifffietL 

“(irA.'rR, lOU Mad. 3Sl=3b M.ad. C95=23 
I.C. 533. 
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ftl>I-NCi;R AND Krishnan, JT. 

PuJi Suhba lU’ddi. In re. —Appellant. 

Criminal Appeal Xo 275 of 1919, De¬ 
cided on dth August 1019, against order 
of Sess. Judge, Vellore, in Case No. 12 of 
1S19. 

(a) Criminal P. C. (1898/. S. 298—Omi»- 
sion to ask jury not to mind statement which 
is not evidence is not misdirection, 

The mere omis'^ion k> direct a jury net to be 
influenced by a statorrent which they arc told 
is not evidence, does not amount to a misdirec' 
tion of ,anv importance. IP 222 C 1] 

(b) Criminal P. C. (1898)._ S. 300-Juror 
conversing with stranger during adjourtjmenl 
before charge is concluded it not sufficient 
for interference. 

The fact that a juror has a conversation with 

a stranger du'^iog an adjournment of the Court 

bofoie Ihn Tudga’s charge is concluded, is not a 
BufScient oCOULd for interference by the High 
Court. LP 222 C 21 

S. Sioaminathan —for Appellant. 

Public Prosecutor —for the Crown. 

Judgment. —There was no doubt some 
raisreception of evidence when prosecu¬ 
tion 35th witness’s statement in re-exa¬ 
mination as to what was written in a 
case diary kept by tho Circle Inspector, 
who was not a witness, was allowed to 
go on the record. The Judge however 
told the jury that this was not evidence 
and his mere omission to direct the jury 
not, to be influenced by the statement 
does not in our opinion, amount to a 
misdirection of any importance. The 
Judge further reminded the jury on the 


V. Eev. Divl. Officer 

question of identification that the identi¬ 
fication parade had bean lield after ac¬ 
cused 21 had been taken to Kaligiri in 
the presence of the witnesses who after¬ 
wards identified him, and he observed 
that it WHS useless for the Sub-Inspector 
or deny it. It was for the jury after 
this to put what value they thought pro- 
per on the evidence of the identifying 
witnesses. As regards the finding of 
stolen property in the possession of this 
accused there was no misJ ."ection as the 
Judge clearly explained to the jury the 
nature of the possession that there was in 
this case. 

Dr. Swaminathan has asked us to find 
that the verdict of the jury was vitiated 
hy tho fact, asserted in an affidavit filed 
in this Court an l sworu to by the plexor 
wlio defended accused 24 in the Sessions 
Court, tliat during an adjournment of 
tho Court before the Judge’s charge was 
finished one of the jurors was seen con- 
versing with two strangers. Id Beni- 
madhab Kundii v. Emperor\\) afresh 
trial was oidetod in a case where one of 
the jury hold somo communication with 
a stranger in the Court compound after 
the Judgo had finishel his charge but be- 
foro tho jury had delivered their verdict. 
That was a case which fell within the 

scoiio of S. 300, Criminal P. C. 

The present case does not do so, as the 
charge was not over at the time. ^ 
proper course for the pleader to have 
taken was to inform the Sessions Judge 
what he had seen as soon as the JudSe 
resumed his seat on the Bench, but oe 
did not do so and nothing was in fact 
done in the matter till accused was con¬ 
victed and the case came up to this Cour 
in appeal. In the circumstances we o 
not consider we should interfere. The ap¬ 
peal is dismissel. . , 

S.N./R.k. _ Appeal disrn i^^^ 

(1) US191 46 Cal. 207=46 I. C. 513. 

A. l.R. 1919 Madras 222 (2) 

Wallis, 0. J. and Kumaraswami 

Sastrt, J. 

Rajah of PiUapwrani-'ApptR^'^*'* 

y ^ 

The Revenue Divisional Officer, Good 
nada, Godavari Dist .— Respondent. 

Civil Appeal No. 171, of 1918, Deoi 
on 12th February 1919. against 
Dist. Court. Godavari at Bajahraonary 
in Original Petn. No. 16 of 1916. 
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Land Acquisition Act (1 of 1894). Ss. 23 
and 24 — Valuation of occupancy rights— 
Land including all interest should be valued 
and amount should be apportioned according 
to interests—How tenant's interest should be 
valued stated. 

Where occupancy or other rights are claimed 
in land notified to bo acquired under the Laud 
Acquisition Act, the correct rule to be observed 
is to value the land iu the first instance, iucind* 
ing all interests in it, and to apportion the 
amount so ascertained among the parlies in¬ 
terested according to their interests. 

The difference between the market-value and 
the value of the tenant's interest represents Mio 
landlord's interest. U* 223 C 11 

A. Krishnaswami Aiyar — for Appel¬ 
lant. 

V. Jlamesam—{or Respondent. 
Judgment.—We think thecorrect rule 
in cases lik' this has been laid down bv 
Sir Lawrenco Jenkins, in CoHerinr of 
Belgaim v. Bhimurao (1), viz , the land 
to be acquired has to be valued in the 
first instance includini; all interests in it, 
and that the amount so ascertained has 
then to be apportioned among the parties 
interested according to their interests. 
This was followed by Batchelor. J.. in 
Trustees for the Improvement of the Cihi 
of Bombay V. Jalbhoy (2). Similarly it 
was held in Calcutta in Collector of 
Dacca v. llari Das BysaJc (3) that the 
proper way of dealing with lands like 
this is, in the first Instance, to leave out 
of consideration the value of the occu- 
pancy rights, and to ascertain what 
would be the market value of the land if 
it were put to the most lucrative use, 
having regard to its condition, etc., the 
value of the occupancy rights of the 
tenants settled on the land being left to 
be ascertained afterwards. The fact that 
neither the landlord nor the tenant can 
utilize the land for building purposes 
without the concurrence of the other 
makes no difference. The difference bet- 
ween the market value and the value of 
the tenant’s interest represents the land¬ 
lord 8 interest. These authorities are 
not referred to in the judgment in Ap¬ 
peals Nos. 371 and 372 of 1916. to which 
the District Judge has referred. 

We must set aside the award in so far 
as it relates to the appellant and remand 
the case for disposal according to law. 
Costs wil l abide the result. 

S-W ./r.k, Case remanfied. 

(1 [18081 10 Bom. L. R. 667. 

(2 [10091 38 Bom. 48.3=8 I. 0. 767. 

(8 [1912) 14 I. 0.188. 
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Abdl’r Rahim and i; .T.I. 

Pilla KaHuidu ami I'/Z/tVi —riaintil'lV 
—.Appellants. 

V. 

VeduLi Chendrayyo Chand.iri and 
Defendants—Kcspomlcnts. 

Second Ai)peals Nos. ami 0^5 of 
1917, Decided on 18th April 191S,against 
decrees of Dist. Judge, Ganjam, in Ap¬ 
peal Suits Nos. 428 and 429 of 19l.'3. 

(a) Practice—Jurisdiction —Suit for decla¬ 
ration .n&L cree is not binding being ob¬ 
tained by fraud — Decree passed by superior 
Court—Inferior Court can lake cognizance 
if subject-matter is otherwise within its 
jurisdiction. 

A suit to obt.tin a declaration that a doerca 
pasiud by a Court was obtained liy fraud .tiid i-; 
not binding on tlio plaintiff can be la;d iu a 
Court of inferior juri'diction to (be Court which 
pa=<ed the d«crx, providod tho subj'ct-nutter is 
otherwi-e within the jiiri-'diclion of the (’ .urt, iu 
which the suit is iastituieJ : il /. C. Ft ll. 

I' -IM C ll 

(b) Court-fees Act (18701, S. 7 i4 tic)—Suit 
for d.rclaration that decree h tving been ob¬ 
tained by fraud is not binding comes within 
S. 7 (<4) (cj. 

A suit for .a dechralion that a (lecree is not 
binding as h’-viug been obtained ly fraud comes 
within S. 7,-Jub-S. 4. C'l. (c). and tlie court-fcu 
payable thereon is an ad valorem foo on the v.al«c 
at whici the suit is valued in the plaint : '28 /. 
C.79. FoH. '.P 224 Cl] 

P. Narayanamurthi — for .Appellants. 

K. V. L. Narasimmam —f.»r Respon¬ 
dents. 

Judgment. — The plaintiffs brought 
these suits for a declaration that the de¬ 
crees in two otlier suits were not binding 
on them and for a permanent injunction 
restraining the decree-holders from exe¬ 
cuting those decrees. The decrees were 
passed by a Subordinate fudge aud the 
present suits were filed in the District 
Munsif’s Court. The plaintiffs valued 
the relief claimed by them under S. 7, 
9ub-S. 4, Cl. (c), Court-fees Act and filed 
the suits, as stated, in the District Mun- 
siCs Court according to .that valuation. 
It may be mentioned that they had ori¬ 
ginally filed the same suits in the Sub¬ 
ordinate Judge’s Court but on insuffici¬ 
ently stamped plaints, and afterwards 
withdrew the plaints. Th{it does not 
however make any difference in the ques¬ 
tion wo have tp consider. It has been 
decided by a Bench of this Court, after 
a very elaborate discussion of the law, 
in Arunachellam Chetty v. Sabapathyl 
Chetty (l) that a suit to obtain a declara-l 


(1) [19171 41 Mad. 218=41 1. 0.987. 
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tion tint a a-^cree pa?S 0 'l by a Court was 
'.'I'faine I bv (raiul anil was not binding on 

pliintilT can l‘e laid in a Court of in- 
iierior jurisdiction to tho Court winch 
passed the decree, provi led the subject- 
matter is otherwise within the jurislic- 

ition of tho Court where the suit is in¬ 
stituted, The decision seems to b’e sup¬ 
ported by authorities and nothing has 
been urged against the soundness of that 
view. 

The real question argued is that the 
valuation for purposes of jurisdiction 
ought to be according to the amount of 
the decree and not at the option of the 
plaintitTs. This point however is covered 
hy a recent Full Bench ruling of this 
Court in Arunnehniam Chetty v. llanga- 
Mviy PiUai {2). where it is heldthata 
,suit for a declaration that a decree is not 
ibinding as having been obtained by fraud 
icomeswitbin S 7,5ub-S. 4, Cl. (c), Court- 
fees Act and that the court-fee payable 
Ithereou will he on tlio value at which 
Ithe suit is valued in the plaiut. That is 
ja decision liinding on us and it cannot 
qnake any dilTerence in this respect that 
other High Courts, if the contention of 
the respondent is correct, have taken a 
different view'. Then, if S. 7, sub-S. 4, 
Cl. (c), applies, as we hold that it does, 
following i4ritnflc/ia/fl7n Chetty v. Ranga- 
samy PiUoi (2), to a suit of this nature, 
another Full Bench decision of this Court 
in Ramiah v. Ramasawmi (3) has laid 
down that Courts cannot reject for pur- 
poses of jurisdiction the valuation made 
by a party for purposes ofeourt-fee of 
the relief sought by him in a suit for 
partition of properties of which he claims 
to be in joint possession along with his 
CO- parceners, even if such valuation is 
proved to be not a bona dde but an arbi¬ 
trary valuation. That was in a suit for 
partition, hut the same principle applies 
to a suit like this, that is to say, where 
a party is allowed under S. 7, sub.S. 4, 
to value a suit as he chooses, that valua¬ 
tion is also good for the purpose of deter¬ 
mining the jurisdiction of the Court in 
which the suit is to be filed. 

The result will be that this appeal 
must be allowed and the decrees of the 
lower Courts set aside so far as defen¬ 
dants other than defendant 1 are con¬ 
cerned and the case will have to be dis¬ 
posed of on the remaining issues. We 

(2) U9151 38 Mad. 922=28 I. 0. 79. 

(3) L19133 18 I. C. 363 


may mention that defendant Idied while 
the !t|)paal was pending in the lower 
appellate Court and his legal represen- 
tatives were not made parties to, the 
second appeal and the time has long since 
Wo do not think that this was 
a ca-iG in which the delay which was 
clearly due to the negligence of the ap¬ 
pellants should be excused. Costs will 
follow tho result. 

S.N./r.k. Appeals allowed. 
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Wallis, C. J. and Sadasiva Aitak, J. 

M. Guruswamy Pantulu— Plaintiff— 
Appellant. 

V. 

Budhkaran Loll Khajatichee and 
others —Defendants—Respondents. 

Original Side .Appeal No 16 of 1918, 
Decided on 9th Alarch 1919, from judg¬ 
ment of Bakewfcll. T, 

Contract Act (9 of 1872), Ss. 11 and 65- 

Minor effecting mortgage by misrepresenta¬ 
tion of age-He is not liable to refund con¬ 
sideration. , , 

Where a moTtgage turns out to bo m\aW 
because the mortgagor at the date of the motg 
was a minor, be cannot be held liable to 
the mortgage money even if bo 2 ] 

bis age. t ,, . 

F. Viswanatha Sastri—lor Appella^- 
Mahomed Ibrahim Sahib for 


pondents. , ,, 

FACTS will appear from the following 

judgment of: , , o i « m 

Bakewell. J.-Detendants 3 to 8 re¬ 
present purchasers at a sale nn sr 
mortgage decree obtained by the 
mortgage. Plaintiff is the holder 0 
registered mortgage who should 
been, but was not. made a party to 
suit. Plaintiff now sues on his mor • 
gage and is in the same position a 
this were a suit against the prior 
gageeand the mortgagor, and defen 
3 to 8 represent both these 

The defendants have pleaded ^ 

plaintiiff’s mortgage is invalid as s o 
been executed by defendant 2, the , 
gagor, during his minority, 
dant 2’s mother Chellammal was r 

pointed guardian of his 
party by an order, dated 20th 
1900, which also empowered her 
a loan by a mortgage of his {gp. 

petition Ex.4, which is verified by 
dant 2*8 mother, recites 
of his family and states that at 
of his father’s death 16th Oct^e*^ 
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he was of the age of seven years or there- 
abouts and that he was born in or about 
the beginning of the year 1885. The 
6 rst witness for the defendants has 
married a sister of defendant 2 , and he 
states that defendant 2 is the last born 
child of his father and was born in 
Madras about 1886, and he produces a 
copy from the Register of Births which 
he says relates to defendant 2 and gives 
the date of birth of the child therein 
mentioned as 13th -January 1886. Per- 
sons in the position of defendant 23 
mother are generally very iniccurate 
to dates and the first witness for the de¬ 
fendants is also .somewhat inaccurate, 
because he says that defendant ti’s father 
died when he was about five years old 
but I see no reason to doubt that tha 
witness was a truthful witness, and hav 
ing special regard to the fact thatr ho 
states that defendant 2 was the last horn 
child of his father. I accept the Birth i, 
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either inspecting tho mortgage deed 
which would prol)al.ly havo shown that 
it was executed under a title con- 
forred by the Coint, or of ct 4 :iiniii 
further information as to defendm 
age. Tho mortgage was ex-eutt*! i„r 
various sums advanced in limvcai lOOj 
Defendant 2 was a dissolute yoiit)g nj m. 
The plaintitl'seems to Inivo slept, 01*011 
his rights professes ignorance c^n of the 
sale of the proiierty and made noatfntni.t 
to obtain any interest on his money, and 
I think that tho circurnstaiii es in the 
case show that ho was aware that defen- 
dant 2 wasarainoraiil took tho docu- 
ments which accompanied the mortgage 
for tho purpose of throwing a (avou'i-- 
ble colour on the transaction. 

Tho pUintiir’s mortgige will therefore 
be declared to ho invalid and his suit 
^^must be dismissed with costs of two sets 
^ of defmdants 2. 3 and 6 to 6 . an.l of 
.‘defendant 5. 
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Register as giving the date of his birth, m Judgment — Wo agree with the 
Defendant 2 was therefore aged abouCx l®'}roed Judge that defendant 2 was a 
18 yevrs and 9 months at the date o{| minor at tho date of the mortgi-’c. It 


the mortgage. 

The plaintiff’s case has been that he 
was deceived by the fraudulent repre¬ 
sentation of defendant 2 into the belief 
that he was of full age at the time of the 
mortgige. It is evident from the evi- 
denceof the plaintiff and his witnesses 
that the plaintiff had at tho date of the 
mortgage suspicions as to the true age of 
defendant 2 ; he asked defendant 2 to 
produce his horoscope and he produced 
a copy: one of his witnesses says that the 
document was pinned on to the mortgage 
deed; he took a letter from him referring 
to this horoscope and stating that it 
shows that he was born in 1883 and he 
says that he made inquiries of the 
neighbours. He obtained certificates of 
encumbrances relating to the property 
which disclosed a mortgage executed by 
defendant 2 3 mother. He sayg that he 
made inquiries of the mortgagee and was 
told that the mortgage had been executed 


was therefore invalid and even if ho mis- 
represented his age, he cannot he held 
.liable on principles of equity to refund 
the money: R. Leslie Limited v. SheiU 
( 1 ), approve! in M-ihomed Si/edol Anffm 
v. YohJoi Gark ( 2 ), both of which have 
been referred toby this Court in Rugha 
Vfli/yav. Suhbayya ( 3 ). The appeal is 
dismissed with costs one set. 

® _ Appeal dismissed. 

(1) U'Jl lI •’ K. (37007=83 L.r.K B. Il4i=m 
L T. 100=58 S J 4 5‘.=;'0 T. L R 4C0 

(2) A. I. R. IJIG I>. C. 242=4.3 I. A. 250=39 
I. C 4 HP. C). 

(3) LIOISI 43 I. C. 903. 
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Wallis. C. J. A^D Ayi ing, .T. 
Abdulla 6'a/ii6and oi/ieri—Riaintiffs— 
Appellants. 


V. 

Hyder Beg Sahib and of/iers—Defen- 

...... ...... murtgage nan neen executed J , 

by defendant 2 and Chellammal. hisi , 

mother. According to the nlaint.iiT on Utli February 1919, from decree 


gu,rdi.; of the ;T,:or bT r nsvl ^ 
t-allv the di^ery. "/eZel 

believe him. If the plaintiff took all of Gavernment—Public 

these precautions to investigate the title'J****"^“^** created, 

of defendant 2, it is impossible to belinvA "T ^ ^ cartam spicified perwns, describod 

that hedid_=ot Uke t^e farther 
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tho ;^r,mtc‘cs for tlieir owd needs and for the ex* 
iv nsesof hrupoil ia tho mos'']«e, the granteas 
heiim reTuired al^o to pray for the prospotity of 
Governiiietit: 

Held: that the grant constituted a public 
ch iritable trust. tJ-’ ^ 

K. Srecniwasa hieugiir, S. Dora- 
sw-nnij Aiijdr and S. Aravamiohi Aiijnn- 

gai —for Appellants. 

K. T'. Kriahitdi^Hhimij Aiyar^iox Res¬ 
pondents. 

Wallis, C. J.— The question in this 
appeal is, whether tho f-rant, Kx- Ij, 
created a public charitable trust. Tho 
petition, of whicli a precis is given at 
the close of the document, prays that a 
grant by iho late Nauah Sadatullah of 
iscwvnios of land for expenses of lamp 
oil in tho mosque and in aid of tho main¬ 
tenance of tho petitioners who were 
servants of the inos.iue should be con¬ 
firmed. This was preceded by another 
summary of of tho petition which says 
that the grant prayed for was of 16 caw- 
Dies of land and the rent of 12 shops for 
tlie same purposes. - The grant itself 
vvliich comes first, recites the earlier 
grant for subsistence of Abdul Kadir, 
etc., tho servants of the mosque and for 
the expenses of lamp oil in the mosque and 
makes a grant of the lands and the rents 

“to the aforesaid persons so that the rcyeuues 
may be enjoyed bv them according to their own 
needs and that .they should engage in prayers 
for the prosperity aud duration of the Govern¬ 
ment.” 

In Bihee KuneezFatimav.Bibi Saheha 
Jan (1) and Sayad Mahomed AH v. 
Sayed Gobar Ali (2; grants somewhat 
resembling this were held not to give 
rise to charitable trusts and the judg¬ 
ments of these cases show that the Court 
read the grants in those cases as grants 
to the grantees free from any trusts at 
all. It was not held in Bibee Kiineez v. 
■Bibi Saheba Jan (l) that a grant of this 
nature for the maintenance of a monas¬ 
tery would not be charitable but that no 
such trust was intended to be created. 
On the other hand, in Bishen Chand 
Basaiv&t v. Nadir Uossain (3) an express 
trust was clearly created by the terms of 
the instrument, and it affords no assist¬ 
ance at all in the present case. Here 
the lands and shops are given to the 
grantees to be enjoyed by them for their 
own necessities and they are to pray for 

(1) 11867) 8 W. R. 313, 

(2) L1S81-S-2] 6 Bom. 88. 

(3) [188S1 15 Cal. 329=15 I A. 1=6 Sar. 
llSfP.O.). 


the prosperity of the State. Nothing is 
said in terras of this grant itself about 
the future maintenance of the lamps and 
I cannot read it as a grant in favour of 
the petitioners subject to the burden of 
maintaining the lamps There is however 
one fact which is peculiar to this case. 
The grant is made to the petitioners, who 
are described as the servants of the mos. 
que. It does nob appear that they were 
all of one family and it can scarcely have 
been intended as a grant to them as ten. 
ants-in common. Having regard to this 
fact and to tho fact that in the registers 
maintained since the establishment of 
the British Government the property has 
been treated with the assent of the heirs 
of tho grantees as an endowmeut of the 
mosque. I think there is sufficient evi¬ 
dence to show that in this case the inten¬ 
tion* was to create a trust and I would 
accordingly reverse the decree and re¬ 
mand this case for disposal according to 
law. Costs to abide. 

Ayling, J.—I agree. 

S.N./R.K. Case remanded. 
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Sf.shagiri Aiyar and Phillips, JI- 

A 5 « 7 i Alliar Maraikayar and another 
—Plaintiffs—Appellants. 


V. 


T. B. Mdsilamani Nadar and another 
-Defendants—Respondents. 

Second Appeal No. 2158 of 1917, R®' 
ided on 18th November 1918. , . 

(a) Criminal P. C. (1898), S. 4 (p)^ 

t. station house”—Meaning «*?***,sn 
The words ‘present at the station 
, 4 (p) do not have tho eSect of 
Ecer of his functions if he 007 (* j] 

[ the station bouse. , j igfi 

(b) Criminal P, C. (1898), Ss. 4 (p) 

-Search by person in charge of .-j 

ng permanent incumbent’* *bsence i» 

A search by a person therefore who is sp^ 
d to do the duties of a station house om 
fho happens to be out of the station at ^ 

5 not illegal. . a ha io 

Under S. 4 (p) if a person *8 b« ** 

barge of a police station, the fact 
ioing duty elsewhere does not deprive o ^ ^ 

:amcilr of station S 166 -P««” 

(c) Criminal P. C. (18981, a- lo 

issisting police officer lawfully 
learch ii not liable. lawfoUj 

A person assisting a police omcer 
mgaged in making a search is not Iiaw q 
iges for an illegal search. • _ ijj,. 

K. R. Giirusami Aiyar and A. ‘3“ 
rama Aiyar^-ior Appellants. . 

C. Narasimhachariar and o* ^ 
rama Aiyar—ior Respondents. 
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Seshagiri Aiyar, J.— This is a suit 
against two policemen for damages for 
illegal search of the plaintiff’s house. On 
29th January 1915, the two defendants 
undoubtedly conducted the search. The 
District Munsif held that the search was 
illegal and awarded Rs. 100 as damages 
against each of the defendants. lu ap. 
peal the District Judge .exonerated de¬ 
fendant 2 altogether and gave a rupee 
damage against defendant 1. The plain¬ 
tiffs have preferred this second appeal 
and defendant 1 has filed a memorandum 
of objections. On the question whether 
defendant 2 should be held liable I h ive 
come to the conclusion that the District 
Judge is right. The main argument al- 
dressed to us by the learned vakil for 
the appellant was that defendant 2 was 
not an officer in charge of a police station 
and that consequently he had no power 
to make the search. Under S. 4, Cl (p). 
Criminal P. C., an officer in charge of a 
police station includes when a permanent 
incumbent is absent or unable to perform 
his duties; 

“the police officer present at the station house 
who is next in rank to such officer and is above 
the rank of a constable.'^ 

In the present case the Sub.Inspector, 
as he is called, who is the officer in 
charge of the Police Station of Valliyoor 
left his jurisdiction for the purpose of 
pursuing a gang of thieves. This was on 
2bth January 1915. The only evidence 
we have in the case as to what liappcned 
when he loft the station is the deposition 
of defendant 2 in which he says; 

“I am the general charge officer and I look 
after the itation work during the Sub-Inspector’s 
absence as senior officer of the stition. 

Relying upon this evidence the Dis- 
trict Judge has come to the conclusion 
that defendant 2 was put in charge of 
the station when the permanent incum¬ 
bent went out of the jurisdiction. I see 
DO reason to differ from this finding of 
fact. It is in evidence however that 
defendant 2 left the headquarters of the 
station on the 26th to inspect some of 
the outlying villages within his jurisdic¬ 
tion. There is some doubt whether he 
returned back on the 29tl» or not. I am 
of opinion, having regard to what he 
states in the earlier portion of his depu- 
BitiOD, that ho was not in the station 
house on the 29th. But that does not 
matter. If he was deputed to be in 
charge of the etation, the fact that he 
was doing duty elsewhere does not de¬ 


prive him of liis cipacity of station liouso 
officer. If Mr. (TiiiiHami .Vivor's eon.' 
tention were uphold, every moment that 
the officer in charge of a police station 
leaves the station house, a now station 
house officer must bo installol tbero. 
Take for example acrooin wliioli I bo per¬ 
manent incuiubont who left the juris lip. 
tion returns to the jurisdiction un.lcr his 
charge hut not to the station hou-o. li 
tho contention for the appellants wore 
upheld, until he takes charge of tlio 
station house, ho cannot exercise the 
functions of an officer in charge of the 
police station. lam unable to agree 
with this contention. 

The object of thodofinition is to permit 
of the discharge of the duties winch can 
only bo done by an officer in charge of a 
police station by some person wlio is de¬ 
puted to look after that work. The .aim 
is to bring in more men so tliat theduties 
of tho office may he performed williout 
delay, and not to exclude persons wlio 
were either permanent incumbents or 
who liave been appointed to act for the 
permanent incumbent. My opinion 
therefore is that as defendant 3 was with¬ 
in the jurisdiction of the police station, 
and as ho was appointed to act for his 
superior when the latter went outside 
tho jurisdiction, he was an officer in 
charge of a police station. It may be 
that Arunachalam Pillai, the station wri¬ 
ter as he is called, was also an officer in 
charge of a police .station, hut it is not 
necessary to consider that matter. I am 
clear that defendant 2 was an officer in 
charge of the I’olice Station of V.illiyoor 
I do not tliiiik that the words present at 
the station house would necessarily have 
the effect- of depriving an officer of liis 
functions, if he happens to go out of the 
station house. That clause, as I said be- 
fore, is intended to empower more men 

to discharge these duties and not to de- 

prive others of their functions. In this 
view I am of opinion that defendant 2 
io conducting the search acted within his' 
powers. There is tha finding by thej 
District Judge that in exercising those 
powers ho did not act harshly or oppros- 
sively. I am of opinion that the exone¬ 
ration of defendant 2 was right. There¬ 
fore the appeal, so far as he is concerned, 
must be dismissed with costs. 

The question of the liability of defen¬ 
dant 1 is somewhat different. He is not 
attached to the Valliyoor station. He 
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is the hoi 1 of another station. Therefore 
piima facie he acted without jurisdiction 
in iiiiking the search Under S. 166, 
Ciiiiiinal P. C., if a theft is coinmittcJ 
within the limits of a police station, and 
if the iiroperty is concealed within tiio 
limits of another station, tlie oflicGr in 
charj’c <>f the sta»ion i/hero the theft was 
committed can reijuisition tiie aid of the 
otiicer in cliar^ie id the station where the 
thief has secreted tlio property to cause 
ascarcli to he made. That is not this case. 
The plaintill s against whom the suspicion 
of having leceivel s'olen property wasen- 
tertaine ! had their hoU '0 witliin the limits 
of Viillivoor ftat i'ln Therefore de'endant 1 
had ahsointely no right to make a search. 
I lin 1 no piovisirm of law which would 
etialile a police oHicer who ilid not l.elcng 
to the constal)ulary of a particular police 
station to come within its litnits and to 
help in the search of property. I must 
therefore hold defendant 1 acted without 
jurisdiction. It was suggested in the 
cour-so of the hearing that as defendant 3 
was acting within liis powers in making 
'the search, the association cf defendant 1 
did not matter. In il/orr/.? v. (l) 
it was held that a person assisting aeon- 
stable or that oflicer engaged in carrying 
out a lawful process of law would he 
justified, as it would not he unlawful to 
take part in a lawful act. Having regard 
ito the rank of defendant 1, it is doubtful 
'whether he can be said to have simply 
issisted defendant 2. But defendant 2 
had jurisdiction to conduct the search 
and was doing a lawful act. Consequen¬ 
tly, if the entry into the plaintiff's house 
for the purpose of a search was lawful, 
can it be said that the association of an¬ 
other in this act was an actionable wrong? 
After consideration I am inclined to 
agree with my learned brother that he 
too was not liable. It is unnecessary to 
consider the other questions argued before 
us. I agree therefore that the memoran¬ 
dum of objections should be allowed with 
costs. 

Phillips, J. —Plaintiff's suit is for 
damages for wrongful trespass committed 
by defendants in searching their house. 
The District Judge has found that defen¬ 
dant 2 was the officer in charge of the 
Valliyoor Police Station within the limits 
of which the search was conducted. The 
evidence of defendants 1 and 2, supports 
this findi ng and f think it may he ac- 
~{1) U^] 2 F. i F. 51. 


cepted. The contention put forward by 
Mr. Gurusami Aiyar that the Sub-Ius. 
pector, who had bean put in charge of the 
station, could he the only officer in charge 
of the station, subject to the proviso in 
S- 4 ip), Criminal P. 0., does not appear 
to he correct. The Sub-Inspector was 
absent from the station on special duty 
and during his absence it would beneces. 
sary to have some other officer in charge, 
and the evidence is that defendant 2 was 
that other officer. S. 4 (p), Criminal 
P. C., only provides that in the tempo¬ 
rary absence of the officer in charge the 
next senior officer above the rank of con¬ 
stable shall also he deemed to be the oflicer 
incharge of thestation. This does not take 
away the power of acting as such from 
the oflicer who is really in charge of the 
station, for it is only necessary to state 
the proposition to see its absurdity. It 
would mean that as soon as such oflicer 
left the station house, the next senior 
officer would be the only officer in charge 
and no search outside the station house 
could be conducted by the officer in 
charge. Accepting this finding the suit 
was rightly dismissed as against defen¬ 
dant 2. 

The District Judge has however found 
that defendant 1 acted without jurisdic¬ 
tion in that he took part in a search 
which he had no jurisdiction to make. 
The search, being conducted by defendant 
2 was made with jurisdiction and the 
fact that a person not authorized by the 
Code to conduct tlie search took part in 
it, does not invalidate the search. It i9 
not necessary that a person who conducts 
a search should do all the acts connected 
with the search with his own hand, but it 
is sufficient if he is present and personally 
supervises the proceedings; vide Sata- 
gopalaChartu v. Sotrughna BWtaral2)- 
In most searches one or more constables 
assist the officer conducting the searchi 
and sometimes a cooly is employed to do 
manual labour, such as digging op the 
floor, etc., to facilitate the search. I 
not for a moment think that such assis¬ 
tants could beheld to be liable in damage 
for rendering such assistance. lo ^ ® 
present case defendant 1 being defen¬ 
dant 2’s superior oflicer, no doubt took * 
considerable part in effecting the ' 
but that is no reason for saying that 
conducted the search, for be bad ^ 
careful enough to send defso**^^^ 

(2) U912] 17 I. 0. 76. 
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to conduct the search, knowing that he 


had no jurisdiction to conduct it himself. 
In doing what he did he cannot be said 
to have exceeded his jurisdiction, and he 
is not liable in damages to plaintifTs. In 
this view the second appeal must be dis¬ 
missed with costs, and in allowance of 
the memorandum of objections plaintiff s 
suit must be dismissed with costs through¬ 
out. 

s.n./b.k. Appeal dismissed. 
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Avling and Krishnan, .1). 

In re Ratkinam PHlaianii anothey — 
Accused. 

Criminal Ravn. No. 507 of 19ld, (Taken 
up No. 31 of i9lB), Decided on Cch 
November 1918, from an order of Sess. 
.ludae, Tanjore. 

Criminal P. C (1898), S. 532—Defect from 
want of territorial jurisdiction ia not covered. 

S»ciiou 532 does not deal with cases in which 
the delect in the committal order arises In m 
v?ant of territorial jurisdicliou. LP 229 C 1) 

T. R. Venkatarama Sastri~ior Ac¬ 
cused. 

Puhlio Prosecutor —for the Crown. 
Order.—The Sessions Judge of Tau- 
jore has passed an order under S. 5d2, 
Criminal P. C., quashing the commit- 
niont of accused dand 4, on tlie ground 
that tbe committing Magistrate had no 
local jurisliction to commit. Tliis is not 
aground giving a Sessions Juego juris¬ 
diction to pass an order under S. 5-32, 
Criminal P. C. : vide Queen Empress v, 
Abbi Reddi (1) and Queen-Empress v. 
James Ingle (2). There is no question 
that the committing Magistrate in this 
case was empowered to commit under 
206, Criminal P. C., and we agree with 
the rulings above quoted that S. 532 docs 
not deal with cases in which the defect 
in the committal order arises from want 
of territorial jurisdiction. 

We set aside L!io order of the Sessions 
Judge and direct him to accept the com¬ 
mittal of these accused and dispose of the 
ease according to law. 

S.n./b.k. Order set aside. 

~ 1) 11894117 Mad. 402' 
i , L19931 10 Rom. 200. 
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Aylinc; and N.M'II'.r. JJ. 

Periya (ionndmi -- Plaint iff—Appel- 
lant. 

V. 

Kuppa Goundan -- llefomlanb — Uos- 
pondent. 

Second Appeal No 832 o( 191"'. Do- 
cided on 2ud Apiil I0l9, against df'cioo 
of Dist. Judge, Salem, in Aiqionl Suit. 
No. 3 of 1919. 

Malicious Prosecution — Liability—Infor¬ 
mant is liable for damages for prosecution 
though by police. 

WImfo, U(i»^ii a fop')rt a Village Munsif, the 
police after iu^estij^alijn. haincli a proheenHtn 
against cortdin • artd il turns < nt ili it 

the comniunicdtiou to tliC Mui wus false and 
the pei«ons ace acrjuiltrd, the | ers -n nho made 
the rep rl U liable, at the iiHtance of tlie jorsons 
profecuied. in an action for daijia:cs f i* iimlioi- 
ou< prosecution. It is no to such a suit, 

aud woiihl make no ilillercutc totlio doU‘iid lut s 
liahilit^ lorclnuaae' that the i ror'*'cu1ion 
iu^tuuttd aufl conductol by the tlie 

jcivoD primurilj rp^pon^ibh* for ilio ) 
is the person who furbished the fahe iuleru'ia- 
lion. 

S.S. Ramchandra ,-l/|/rtr —for A|ipel. 
lant. 

C. Sreennasa Aiyangn} for Respon¬ 
dent. 

Judgment.— .Appellant sued respon¬ 
dent lor damages for malicious prosecu¬ 
tion. lie got a decree for Rs. 100 in tlie 
Munsifs Court. The District Judge set it 
asiilo. on the ground that respondent 
could not lie said to liave prosecuted ap¬ 
pellant, 1‘ecausc he only made a report to 
the Village Muusif as a result of which 
the police, after investiga'ion, launched 
ami conducted a prosecution for tiiclt 
against appellant and his fatlicr. The 
authority relied on is tlio ruling of tins 
Court in Narusinga Rowv. Muthaya 
Pillai (1) 

Any person desirous of setting the cri- 
niinal law in motion against another in 
resi)ect of an act amounting to a cogni¬ 
zable otlence can do so in three ways: 

(1) He can present a complaint to a 
Magistrate having jurisdiction, who will 
thereu])on take action under Ch. 17, 
Criminal P. C. (2) He may give infor¬ 
mation to an officer in ciiarge of a police 
station, who will take action under 
Ch. 14, Criminal P. C. (3) He may (in 
the case of all nonbaitable and certain 
other offences) give information to the 
head.tian of his village, who is bound 
under S, 45, Criminal P. C., to forth- 

, a) '.WOarZG Mad78G2^12 ^9?“ 
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with comnuinicate the information to 
the nearest Magistrate, and to the officer 
in charge of the nearset police station. It 
then ijecomes tlie duty of the Polioe 
Oliicer to investigate the case as laid 
down in Ch. 14. 

Method (3) in fact only differs from 
method (2) in that the Village Healmau, 
hr.ingthe oflicer presamahly most acces¬ 
sible to the person giving information, is 
made tlic- channel of communication to 
the Police Ofliccr. It v as the method 
adopted in the present case, and, as the 
District Judge himself recognizes, the fact 
that this indirect method of communica. 
tion with the itolice was resorted to 
makes no difference in (lie defendant’s 
liability for damages. The contention is 
that wlienever the prosecution in Court 
is instituted on the police report under 
S. 173, Criminal P, C., the person who 
furnished the original information to the 
jiolice, whether directly or through the 
village headman, is not responsible for 
tho act of Ihs police and cannot he sued 
for damages for malicious prosecution. 

This certainly seems tome to lie tho 
meaning of the learned Judges in Nara^ 
si7iga Row v. Muthayo PHloi (l), but 
with all respect, I am unable to agreo. 
If it be conceded that a person is liable 
for damages in respect of a prosecution 
on the ground that it was instituted on 
maliciously faUe information communi¬ 
cate! by him to the Court in the shape 
of a complaint under S. .200, Criminal 
P. C., why should he not be equally liable 
where he induces the police by mali- 
ciously false information to send the case 
to the Magistrate under S. 107, Criminal 
P. C. ? No doubt it is the duty of the 
police to hold an investigation, as laid 
down in Ch. 14, before sending the case 
to the Magistrate with a view to verify¬ 
ing as far as possible the truth of the 
information furnished to them. But a 
similar duty is cast on the Magistrate 
receiving a complaint he must examine 
the complainant on oath (S. 200)and if not 
satisfied of the truth of the complaint, 
he may hold or direct a preliminary 
inquiry (S. 202), and he only takes ac¬ 
tion against the accused person by the 
issue of process under S. 204, Criminal 
P. C., if he is of opinion that there is 
sufficient ground for proceeding. The 
fact that some officer, whether policeman 
or Magistrate, has to form an opinion 
on the apparent truth of the inform-. 
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ant’s infornnation before the prosecution 
proceeds is no more reason in the one 
case than in tlie other for exonerating 
the informant from liability for what 
follows. It is in each case his false in- 
formation, out of which the prosecution 
arises, and it makes no difference whe¬ 
ther the person led astray in the first 
instance is the police officer or theMagis- 
trate. The police or, as the form usually 
runs, the King-Emperor may be the 
nominal prosecutor: but the person pri- 
marily responsible for the prosecution is 
t he person who furnished the false in- 
formation on which the Police act. “Qui 
facit per alium fac.it per se,” The true 
principles on which responsibility, for 
the prosecution should be fixed are laid 
down by their Lordships of the Privy 
Council in Gaya Pra.^ady. B/tagai Stng/i 
(2). They are at pains to make it cleat 
that it is not enough to say as the learn¬ 
ed District Judge has in effect said here) 
that the prosecution was instituted aud 
conducted by the police, The whole 
circumstances of the case must be looked 
to. It is true that their Lordships in 
their judgniont referred to the judgment 
of this Court in Narasivga Row v. Afu* 
thaya Pillai (l), and add: 

“Tlic principle here laid down is sound 
enough, if properly understood, and its applica* 
tion to the particular case was no doubt justi* 
fieri; but in the opinion of their Lordships it is 
not of univorsal application." 

I caannot understand this as meaning 
that their Lordships considered the facts 
of that case and endorsed this Court’s de¬ 
cision on them as correct. To do so 
would, as it seems to me and if I under¬ 
stand this Court's decision aright, run 
counter to all the rest of their Lordships 
judgment. The language suggests to ids 
that they doemed it unnecessary to con¬ 
sider the correctness of the decision in 
that particular case: Rather they wished 
to point out that, while it might bfl 
correct, it was based on a principle 
was not to be universally applied. lb 
I presume, they bad only the report m 
Indian Law Reports series before 
they may woll have been misled. Tbo 
latter is very incomplete, and contains 
nothing to suggest that any of the Courts 
which dealt with the case found t he pro* 

(2) U908] so All. 625=35 I. A. l89=U O- 5: 

371=5A. L. J.665=lOBom.L.B. Iwu- 

8 0. L. J. 387=12 0. W. N. 1017=18 JL 

J. 394 =4 M. L. T. 204 =H Bur. !»• >»• 

(P.O.). 
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seoution to bs, as a faob, malicious. It 
recites that the District Munsif found 
that it was not; but it fails to state 
(what we have ascertained from the ori¬ 
ginal record) that the Sub-Judge who was 
the final Judge of fact, found 

“that the prosecution of the plamliR by dc- 
feudanl I was malicious and without reasouable 
and probable cause." 

With all respect I do nob think their 
Lordships realized that the Bench of this 
Court had in effect held that evon if the 
ioforiuation to the police was maliciously 
false, the plaintiff's suit for damages 
could not succeed, simply because the 
case having been taken up on a polico 
report S. (l) (b). Criminal P. C. the 
police, and not defendant, must ho re¬ 
garded as the prosecutor. From such a 
proposition which is clearly contiaiy to 
the views expressed in the rest of their 
Lordships’ judgment, I must respectfully 
dissent. It is not inappropriate in this 
connexion to draw attention to the view 
taken by this Court as to the applicahi- 
libyof S.211. I. P. C.. to cases such as 
the present one. The matter is fully dis¬ 
cussed by a Full Bench in Se.^ious / 
ofTinnevelly Division y.Stoan Chetty 
(3) and according to the opinion of the 
majority the action of the defendant in 
this case, provided the information given 
by him to the village headman was mali- 
Iciously false, would render him liable to 
Iprosecutioo for an otlenco under S. 211, 
ll. P. C. It would bo a curious anomaly 
!i( an action for damages against liirn could 
Inot be susbainol on the same facts. I 
would set asiile the decree of the District 
Jndge, and direct him to restore the ap¬ 
peal bo file and dispose of it in the light 
of the above remarks. Costs in this Court 
bo be costa in the cause. 

S.N./r.K Case rema nde d^ 

"(3) U'J3Jl 3-2'Mii’l. 2iS=l l'. 6 . 187 (F. B.). 
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Abdor Rahim and Oldfield. JJ. 

' S. M. Venhatachallaputlii Aiijnr and 

I rtnot/t«r—Plaintiffs—Appellants. 

V. 

5 Thavaai Servai and others — Defen- 

i( dants—Respondents. 

j Civil Appeal No. 409 of 1917, Decided 

f on 27tli November 1918, against decree 

of Sub-Judge, Madura, in Original Suit 
^ No. 11 of 1917, D/- 29bh August 1917. 

^ {«) Contract Act (1872), S. 74—Mortgage 

f, bond—Principal payable on certain date 

k with intcreit at 9 per cent, per meniem and 


in default at 12 per cent, per mensem—Mori* 
gage consideration applied to debts bearing 
higher interest—There is no penally. 

Where under the terms of it morl".ige bend, 
the principal amoiiot was |>fi\;«blo on ;vcerUin 
day with iulcrest at 0 per cent. I'l'C aiiiunn and 
in default with interest at 12 per ntid it 

was found that the morl":ise cousideralifn ''as 
applied iu satisfaction of dehl.s hoiiiii:^ int'i' st 

at 12 per cent, and more. 

Held-, that the pi'ovi>ion for isumenl of en¬ 
hanced interest was not a penaltv. [I’ 21 t '21 
'di fb) Civil P. C. 1 19081. O. 34. Rr. 2 and -I 

— Mortgage decree—Interest subsequent to 
date fixed for redemption is payable on prin* 
cipal, interest and costs. 

Where by the proUininary decree in a nioct- 
gage suit a date is lixod for redemption and tin) 
property is ordered to be sold ou default, suh- 
sciiucut interest is to he calculated on the prin¬ 
cipal, interest and costs found to bo due on the 
date fixed and not ou the principal sum alone, 
and such further interest is ordinarily to bo cal¬ 
culated at fi per cent, but the Court has a dis¬ 
cretion in the matter: IU 150 (l-’ C-) and 
21 Mad. 'm.b'cU IP 232 0 2] 

K. .S'. Jitiruvia Amar-ior Appellants. 

M. 0. Varlh>is<iiath!i AnnuKjnr and 
M. 0. Thirumiilachanar—ior Uespon- 
dents. 

Abdur Rahim, J.—I Jonot think tlia 

Subordinate Juflgoas right in treating' 

the provision for payment of interest atj 
12 per cent, in default <*f payment OO; 
the date fixed in the mortgage bond as' 
penal. The original rate fixed no dnubt. 
is 9 per cent. But It is to bo liorne in. 
mind that the debts to discharge which! 
this mortgage was executed carried in¬ 
terest at 12 per cent, and more. It 
could not therefore ho said that the mort- 
g'lgocs V.' 3 ro not jnstified in stipul-tting 
(or piyment of a higher rite, if the 
money was not [raid as promised. 

The second question r.iisod by the ap¬ 
peal Is one of some iiniiortance. It is 
whether in a mortgage tlecreo for sale, 
interest should he computed on the ag¬ 
gregate amount found to l>o payable ou 
the date fixed for redeini'tion, that is, 
consisting of principal, interest and costs 
or only on the principal, if the ascer¬ 
tained amount is not paid and property 
has to be sold in consequence. The 
matter is now governed by 0. 31, R. 1, 
Civil P. C., which read along with R. 2 
provides that in case of default the sale 
proceeds of the proi>erty sold shall be 
applied in payment of what is declared 
due to the plaintiff for principal and in¬ 
terest on the mortgage and for costs ot 
the suit until the date fixed for payment 
together with subsequent interest and sub¬ 
sequent costs. This prima facie suggest 
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that the subsequent interest is payable on 
the a^qre}*ite amount and not on the 
principal alone The form appended 
to this rule, form No. 4 Appendix D, 
Sch. 1 of the Code, clearly proceeds upon 
rhis above interpretation. But in forms 
Nos. 7, 0. which are forms of decrees 

for sale in c.ises wliero there are more 
than one mort^;a•geo^ this proi'orty, i>ro- 
vis on is ina lo fur payment of such suh- 
seiuent interest an] co'ts as may be 
allowed l»y the Cnuit. These forms cer- 
tainly subtlest that the rate of svich sub. 
sc(|Uont iriLGi-tSt is left to tbo cliscralion 
of the Court and probal)ly also that the 
Cotirt miv. in a firuper case, lefiiso to 
allow any further interest. 

I’efoic the jiresent Civil rrcceduro 
Code, the sulqojt was dealt with in tlm 
Iransfer of l’ioi»erty Act and the ques¬ 
tion arose as to whetlier the Court had 
the power to allow interest at all for any 
period subsequent to the date 6xed for 


payment and as to the proper rate. Tlie 
Privy Council held iu Sundar Koer v. 
pLiii Sham Krishen (l) that the Calcutta 
pi’actice of allowing such interest at the 
Coprt rate, also adopted in this Court 
in Su.bha.raya Raviithiimiada Nainar v. 
Ponnusami Nadar(2-, was right, con¬ 
trary to the view of the Allahabad High 
Court in Amo/ah Ham v. Lnc'ivii Narain 

at p. 161 (of I.L.R. 
o4 Cal.) also observed: 

Xiiey think that tbo scheme and intention 
Of tiie lr:iu>;ft;r of Property Act was that a gene¬ 
ral acouot should be taken once for all, and an 
agt:reg,ite amount be stated in the decree for 
principal, interest and costs due on a fixed day 
and thal after the expiration of that day, if the 
property should not be redeemed, the matter 
should pass from the domaiu of contract to that 
of judgment, and the rights of the trorlca'’e 0 
should thenceforth depend, not on the con¬ 
tents of his bond, but on tbe directions in the 
decree. It will be observed that accordiog to tbe 
practice explained by the Registrar, (that is of 
the Calcutta High Court) which has been fol¬ 
lowed in this ease, the interest is allowed on 
the aggregate sura, and not merely on the prin¬ 
cipal money, and this is right, if the mortgagee 
IS treated as a decree-holder or judgment-cre¬ 
ditor, but would be wrong if the right to the 
interest depended oq the terms of the mortgage 
boDd/* ® ^ 


No (loubfc this reasoning is intended to 
prove that the contract rate was not to 
be given, but it contains all the same a 
clear dictum that the practice in Cal. 


(1» Ua07| 34 ChI. 160=3i 1 . A. 9 IP. C.). 

(2) 118981 21 Mad. 364. 

(3) 11897] 19 All. 174. 


cutfca of allowing interest on the aggre. 
gate sum was right. 

I have tried to ascertain tbe practice 
in the Courts of this Presidency with re¬ 
ference to this matter. It would seem 
that ill the Mollussil Courts the practice 
cannot he siid to he consistent or uni- 
form. When tlie High Court in its ap. 
pelbito jurisdiction passes a mortgage de. 
cree for sale, the practice seems to be 
to allow interest at the Court rate of 6 
per cent, on the aggregate amount. On 
the original side the practice is to pro¬ 
vide in the final order for sale, for such 
subsequent interest and costs as may be 
allowed by the Court, and 1 understand 
that an application for the determination 
of such interest is generally made at the 
time of confirmation of the sale. The! 
conclusion that I am led to is that ini 
default of redemption by payment on the 
date fixed subsequent interest is to be 
calculated both on tlio principal and in¬ 
terest declared or found to be payable 
on that date, and such further interest is 
ordinarily to be calculated at 6 per cent, 
but tbe Court has a discretion in the 
matter. 

Tbo English law was also discussed at 
the Bar, and so far as I can gather the 
practice of the English Courts in a fore¬ 
closure action is to compute subsequent 
interest on the aggregate amount, but in 
other actions such as by way of adminis¬ 
tration subsequent interest is allowed 
only on the principal amount, appar¬ 
ently out of consideration for other cre¬ 
ditors of the mortgagor. This is what 
is to be deduced from Harris v. Harris 
(4), Wliattofi V. Cradock (5), Tirewin v. 
Austin (6) and Elton v. Curties{l). Bat 
in my opinion a question like this has 
to he determined vfith reference to the 
provisions of the Civil Procedure Code 
and the practice of the Courts in this 
Presidency, if there is a uniform and 
well established practice. There sesm* 
to be no special reasons in this case why 
interest should not have been allowed on 
the amount found to be due on the date 
fixed, and I think that such interest 
should be allowed at the rate of 6 
cent. The decree of tbe Subordinate 
Judge will therefore be modified by al- 
lowing interest from the date of defanij ^ 

(4) L17601 3 Atk. 12-^='26 E. R. 

(5) L18361 1 Keen 267=6 L. J. On. l78. 

(6) 11838] 2 Keen 211=48 B. R.C09. 

(7) L1882] 19 Ch. D. 49. 
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at 12 per cent, instead of 14 annas per 
mensem decreed by the Subordinate 
Judge, and also by calculating interest 
at the rate of 6 per cent, on the aggro- 
l;ate amount, that is, principal and in¬ 
terest calculated as indicated above and 
on costs, and not merely on the amount 
of principal as decreed by the Subordi¬ 
nate Judge, from the date fixed for pay¬ 
ment, that is, 2Sth February 1918, until 
realization. The respondents will pay 
the appellants the costs of this appeal. 

Oldfield. J.-I agree. 

S.N./r.K. Appeal allowed. 
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Aylino and Kbishnan, .TJ. 

Sivaramalitiga Dikshitar —I’laintilT 
Appellant. 

V. 

Sahharatna Di7;.9/u'farand cther.'i —De 
fendants— Respondents. 

Second Apeal No. doS of 1017, Decided 
on 28th August 1918, against the decree 
of Dist. Judge., South Arcot, in Appeil 
Suit No. 184 of 1915. 

(a) Specific Relief Act (1 of 1877), S. 42— 
Suit for declaration—Suit ihould not be di<- 
mitied unleti prayer for consequential relief 
it nrceitary. 

A suit for a declaratory decree ought not to bo 
disiiiiRSf-d on tlie ground that it is barred by the 
proviso to S 4:^, fjpecific Relief Act, uol ss it is 
quite clear that the plaintilTcut^iit to seek further 
relief which be has failed to claim. IS f C 63^^, 
Foil. IP Z34 C n 

(bj Specific Relief Act fl of 1877),S 42 — 
S. 42 contemplate! relief flowing directly 
from declaration sought for. 

Tbe further relief which the i^ectinn speaks of 
is such relief as flows directly from the declara¬ 
tion sought for and such as the plaiiUifTs would 
b“ flhlo to claim in an ordinary suit bv virtue 
of the title Boegbt tobedecUred. 15 A/nd 1', Pdl. 

(P 1) 

(c) Specific Relief Act (I of 1877), S. 42- 
Conditional lutpention of temple trustee — 
Trustees holding properties in rotation—Suit 
to declare suspension invalid, for injunction 
and emoluments—Suspended trustee not en* 
titled to possession at date of suit—Relief of 
either joint or symbolical possession held 
unnecessary-Suit held competent. 

The plsiotifl, ooo of tssenty trustees of a tein* 
pie was suspoDded conditionrally from tho trustee* 
ship until bo paid a certain fine and delivered a 
plot o( Und to tbe remnining trustee^i. PUintifI 
sued for a declaration that tbe order of suspension 
was invalid, for an iDjuoctioQ restrainiog future 
interforcoce with bi^ performance of tbe duties 
of the otfico and for damages for loss of cnolu- 
menU caused by tbe defendant's obstruction. 
Acc ording to the usage of the temple, tbe trustees 
bold pOHsessioQ of its properties by rotation and 
plaintiff was not entitled to possession at tbe 
date of suit. Tbe Dlsiriot Judge directed tbe 
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plaint to bo amended by addi hr a praver for j >iut 
posscsRl'iiof prnj'crti**^ wiUi Ibo olborliuswiv 
and ordered ad<iihon:il rourl-fre*^ to be paid on 
their value. As plauiliil failul t,>eomply wiih I ho 
order the suit wa^ d; 

llclil: (l) iluit ihe onlv n ••'•[UDiitiiil relief in- 
cidonial toaud llowing (<ui f'f He* d* rlnnli; u 
had been nsk’od for bv Iho pbiinlilf, vi iiijuric- 
tioii and dn'iMeo'i, and l\y.\i iD^duiabiT r< \ui wn 
ncco^,'j\r\ (2) that the 1 lain!ill was wul t hiiili i) 
to pcsstssini of the propertied ul llie ,.i 
and the setting a^-id^M f the susprii-itoi i rdrr 
would in no way affect the p^ sscssieii of tb^ tnin* 
pie and 1 Top?ruirs, tlio plnin^ilT wa< not l '»ui!d 

to H'k for either joint or s\ inbolical pns'*r>^i'.n. 

14 .V. 15; luul 5/ C'. (>.^0; 

Dist 10/.C 0^0, F.rpl, \2I.C 140, Conv. 

tr*2^i(;2] 

T. R. Venkatnrnma Sadri for T. lion- 
gaeliariar and S. Muthiah Vi'lui —for 
Appellant. 

K. Biishiiam Aiyangar and N. Kioiji- 
tkapatham for Respon'lent?. 

Judgment.—Tho lowor Courts liavo 
dismissed the [d-iintin’s suit wi;,l)(int any 
trill, holding that it was not main^ain- 
al)io under thoS|iecilic Ue!iof.\ct wiihuu*' 
a prayer (or the po'-s'-sion of the toini»’e 
and its properties jointly will) thedefend- 
ants. Though a preliminary issue was 
framed on the point, noeviJence was given 
or taken and the question was disposed of 
solely on the pleadings; wc have ihoro- 
fore to decide the question on the same 
materials. 

In his plaint the plaintiff statestliathe 
is one of the Dikshidars, who are holders 
of the combined offices of Archaka and 
Dharmakarta in the jilainfc temple, and 
that as such he is entitled, according to 
the usage of the lomplo, to the right of 
performing puja for 5 days once in every 
9 months and along with 19 others to the 
custody of the ibds, jewels and otlier 
valuables of the t 0 m])lo for G months hy 
rotation (apiiarently once in G or 7 years). 
He states that in If 09 on account of a 
dispute as to the ownership of a certain 
plot of land, the lody of Diksh.idars 
passed a resolutiondirecting him todeliver 
it up to tlio temple and inflicted a line of 
Rs. 300 on him and susinmded him from 
his ollice till ho obeyed their orders. Ho 
complains that as a result of this resolu¬ 
tion, he has been obstructed in tbe exer¬ 
cise of the rights and duties of his office 
and prevented from enjoying the emolu¬ 
ments and privileges attached to it. He 
claims that the resolution is illegal and 
inoperative and prays for a declaration to 
that effect and also for an injunction res¬ 
training the defendants from interfering. 
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with Iti rj in the exercise of lus ofiice. He 
fui thor claims 'hmnges for the loss of 
oiiioluiuents caase'l by the wrongful ob- 
sti'uctionof theilefenilantsand fortheloss 
of his reputation, in all Rs. l.bOO. The 
only objection the defendants took bo the 
frame of the plaint in their written state¬ 
ment was that plaintiff should iiave 
asked for the possession of his ollice 
as well. The plaintiff was thereupon 
amended to adil a prayer for the joint 
possession of the office. The al.'ovo is a 
brief summary of the material allega¬ 
tions and prayers in tiio jdaint with re- 
ferenco to the point wo havo to consider. 

On this point tho lower Court havo 
told that as plaintilf was exclirlcd l)y the 
defonlants from the oMice of I)liarma- 
kirta, luj ought to sue not only for a -lec- 
laration that the defendants’ act was 
wrongful l)ut also for the possession of 
tl’.o tGni[)l 0 and its properties as coose- 
(lucntial relief (lowing from the declara¬ 
tion: and relying mainly on theohserva- 
^ions of Subrarnaia Aiyar, J., in Veng>ni 
Poosiiri V. Patchumuthu (Hand on the 
ruling in AhilidktuJnr v. Mahomc'l (2) 
and Ualhnamhapathi Pillui v. Rama- 
aami Aii/ar (3), and distinguishing the 
case in Rama Das v. llamimantha Row 
(4), they have held tlie suit to ho nob 
maintainable under S. 42, Speeilic Relief 
Act without such a prayer. On the facts 
of this case weare unable to support that 
view. Wo agree with Mookerjeo, .T., in 
tliinking that a Court should not throw 
out a suit on the ground that it is barred 
by the proviso bo S. 42, unless it is quite 
jelear tlmt the plaintiff ought to seek fur- 
jther relief svhich he has failed to claim: 
■see Aisa Siddika v. Bidhu Sekar (5). 
The further relief the section speaks of 
is such relief as flows directly from the 
declaration sought for and such as a 
plaintiff vyill be able to claim in an ordi- 
nary suit by virtue of the title sought to 
be declared. This is the view taken in 
AbdiUkadar v. Mahomed (2), and wo ac¬ 
cept it. Such further relief will neces¬ 
sarily depend on the facts of each case. 

Is it clear then that in the present 
case on the declaration asked for being 
granted the plaintiff will become thereby 
entitled bo tlie joint possession of the 

(1) Liaoil 14M-L..T. 230. 

(2) 118021 15 Mad. 15. 

(8) iniOl 33 Mad. 452=5 I. C. 630. 

(4) U9111 36 Mad. 361=12 I. C. 419. 

(5) [19131 18 r. C. 633. 
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temple and its properties and that he 
should bo compelled to ask that relief 
and pay court fees on their value which 
is said to bo about Rs. 35 lakhs? We 
do not think so. Plaintiff’s right to the 
trusteeship is nob denied and he is 
not seeking to establish it in the present 
case. Tie sues to declare the invalidity 
of a conditional order of suspension 
against him, under which he ha’d bean ex. 
eluded from the performance of the duties 
of his ofliee and from tho enjoyment of 
its perquisites bill he paid a fine of 
Rs. 300 and delivered over a plot of land 
to the temple. The direct result of the 
declaration will be that plaintiff will be 
entitled to recover the office and the 
emoluments that hs has lost in conse- 
quence of the wrong order and to prevent 
interference with him in the future in 
the discharge of his duties. He has pray- 
ed for all these consequential reliefs. It 
is nob at all clear that the setting asidej 
of the order of suspension will in anyj 
way affect the possession of the temple 
and its properties. 

There is no allegation in the plaint or 
in the written statement about the lands 
belonging to the temple; they are said to 
be in tho ))03session of the .persons who 
look after tho lighting of the temple, in 
turn. The temple building and the jewels 
and valuables were, oo the date of suit, 
according to the usage of the temple in 
the custody of a body of 20 persons of 
whom plaintiff was not one. The dec¬ 
laration therefore will nob give plaintiff 
any right to the present possession of 
the temiile or its properties. As to plain¬ 
tiffs’ right to possession when his turn 
comes, the declaration by itself will be 
sufficient relief as the persons in posses¬ 
sion must bo taken to be holding th® 
properties on behalf of all the rightful 
trustees. 

In considering this question the Dis¬ 
trict .Tudge says that this view ignores 
plaintiff’s right to the subsidiary offer¬ 
ings when he is nob doing his moralior 
burn of worship and doss nob take ac¬ 
count of his right to vote on the question 
whether tho bids for the leases of the 
offerings should bo accepted ornot. These 
are clearly irrelevant considerations on 
the question of possession of the tempi® 
and its properties. The injunotion and 
damages plaintiff asks for are the proper 
reliefs to secure such rights. We must 
therefore hold that in the circumstances 
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of this oase plaintiff is not bound to ask 
for joint possession; indeed he is not en¬ 
titled to it and the dismissal of his suit 
for not asking for such relief isorroneous. 
The case chiefly relied on by the lower 
Court and by the learned vakil lor tho 
respondents areall clearly distinguishable. 
None of them dealt with a case of sus- 
pension of a dharmakarta or withcirciim- 
stances, such as wo have here, of the 
possession of the temple an,! its proper¬ 
ties being held not by all the trustees but 
by a few of them at a time in rotation, 
plaintiff not being entitled to it at the 
time of tho suit. In the case of Veudan 
Poosari v. Patchamuthn (1) it appears 
that the plaintiff was entitled to tho 
joint possession of the temple but tho de¬ 
fendant prevented him from havingacccss 
to it by keeping it under lock aul kev. In 
Abdalkadar v. Mohained (2) defendant 
was in possession of the properties which 
possession, if plaintiff’s case was estab- 
lished, would be that of a trespasser. Tbe 
case most relied on by tbe respondents is 
tho one in Rathnasabapathi Pillai v. 
Ramasami Aiyar (3), but that was a case 
of a trustee who had been dismissed from 
his offlee and had actually been ousted 
from possession of tho temple properties 
by tho defendants; thit rulingalsoisthus 
distinguishable from the present case. 

The case which seems to us to l^e nearest 
to the present case is tho one in Ravui 
Das V. Ilanamantha RnwU). Tho Dis¬ 
trict Judge distinguishel it on tho ground 
that the tenants in possession there were 
willing to recognize whomsoever was 
holding the ofiice of dharmakarta, where¬ 
as he says wehaveherothedeterininol op¬ 
position of the whole body of dileshadars. 
That opposition however was only to the 
order of suspension being cancelled as in¬ 
valid and not to the giving of tho custody 
of the properties to the plaintiff in his 
proper turn if the Court set it aside as 
illegal or the plaintiff complied with the 
condition. Tbe distinction drawn isthore- 
fore not valid, as hero also the persons in 
actual possession were holding on behalf 
of all the rightful trustees. In this case 
as in that, a substantial value has been 
put on the injunction. If, as the defen¬ 
dants contend, the prayer for the re¬ 
covery of the office has not been properly 

■•ptll Wa /*t ... 1 . k. ^ 


valued it will be for the trial Court to 
consider it but it does not affect the 
question before us. That case therefore 
supports the view that the present suit 


is maintainal>lo witlmut a prayer for pos¬ 
session. 

Tlio learned vakil for the rosi'ondonts 
also cited to us tlio ciae of .1/'/*^' PiIIkh 
V. Pcrumitl Pil'd II ((5) uni continniod that 
it was an anthoritv for that Hie 

fact that the Couil wa> m l in a 
to place the pUintilV In pos-iN^ion of tho 
property at tlio date of tlio licuring. on :io- 
count of an arrangomont as to inanag^viiont 
under which tho defendant was In roiraiii 
in pissession, w.is not materi il in con¬ 
sidering the ai'pliorhilily of Iho jiroviso 
to S. 42. We do not think that any sucli 
general proposition has hnon laid do‘. n by 
that case. As a matter of (act tho (pie-s- 
tion there was whether a declaration 
alone could he asked for in second appeal 
because tho right to possession had ceased 
by then, wlicreas lioth in tlio suit and in 
tho appeal possession Ivad been askel for. 
It was held that it could nob be. Mt 
there is no discussion of I lie reasons. Tho 
prayor in seC'ind appeal must ordinal ity 
have reference to the prayer in tlio suit 
and the circumstances that existed then. 
It is prohahlv for thi? reason tho b.are 
declaration was disalloved in second ap- 
peal. The case cerlainly cannot ho treated 
as an authority for tho respondents' con- 
tenfeion before us. II. on the le.l iralion 
being given, a plaintiff is nob entitled to 
possession he is not bound to ask for 
svmOnlical possession under S. 42, 
Theappellant’s vakil relied on the ruling 
in Kioij Jiehiiri v. Keshnrlal Tliralul {1), 
in whicli it was held that a iierson suing 
to got himself dcclirel the proper trus¬ 
tee of a religions in^titiibinn need not a-k 
for tho possession of I lie trust properties 
hut it vvas sufficient for him to a«k for an 
injunction against the defendant. Tliis 
view has been dissentel from in ll'itlnm- 
snhapaihi Pillai v. Rumasumi Aiyor (8), 
hut w6 observe that tbe late Clilof Justice 
haa, in his judgment in Rama Dns v. 
Jlnnumantha Rovj (4), accepted the view 
that the ownership of the trust property 
is in the idol as a juridical person and not 
in the trustee and it may therefore he a 
question whether, when the person in 
possession of the property holds it on I'o- 
half of the idol and the plaintiff docs nob 
dispute his right to do so a prayer for 
joint possession should be insisted upon. 
But in this case we need not express any 
opinion on that question. The lov\er 


pi) IVJ121 IGI.C.C'^O. 
(7) tl904l 28 Bora. t67. 
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Court's ilecree must be set aside and the 
suii; ic.’iiau'le 1 to tlio lirsfc Court for dis. 
pObiil according to law. Defendants will 
)iay plainiili’s costs hero and in the lower 
ai'pellale Court; costs in the first Comb 
to abide and follow tSie result. 

S.n./h.k, Case reviitivlet]. 
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I’HILLirS .\Nr) Kumau aswamiSastki, J.l. 

I cnl.'iitaclu' him Chettn an I others — 
TlaintiUs—Appel la Ills. 

V. 

Aij'/iinij/crnmiil Tei'iin and others — 

Didiiiidaiils - Itcspondtiiitb. 

S.XN.I1 i Ai.pcil-s Nos. 1!)-Vi to 1973 of 
an] idi]? to l.'idl of 1017. Decided 
on April 191!), against decrees of 

Dibt. DvUe. Kamnad, at Madura. 

(a) Civil P. C. (1903), S. 11 —Opposite de¬ 
cision of similar questions in other litigation 
does not males decision of certain questions 
less res judicata 

(Jiie><iii>ns tiiut have been once s'ttl-'d brAween 
the parlies are n )t the lo»s res j idicita on the 
gi'oiiinl that similar'I'le-tiona bptA'pen the same 
raitios liavo been decided otherwise in. other 
litigiticMi. (.1*2 '7 C ll 

(b) Civil P. C (1908), S. II — Competency of 
Court is to be seen at lime when first cuit 
was instituted — Subser|uenl deprivation of 
jurisdiction to try subsequent suit does not 
affect 
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ing legal in origin if contract to pay can ba 
inferred from its nature. 

While mere hngth of payment will not make a 
cess, wbich is piirtly voluntary or which, on its 
face, IS illegal, acquire a binding character, pay. 
moiit du.iiisj a Jong course of years will be pre¬ 
sumptive eviilrnce that the pavment of a cess 
had a legal origin, if the cess is of such a nature 
that a contract to pay it may bo reasonably in- 
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(g) Landlord and Tenant—Cess—Landlord 
not entitled to levy of Easwaran koil maha- 
mai Meaning of varapathu and varitai- 
pathu lands explained. 

in connexion witli temples are purely 
voluntary aud the landlord is not entiiled to the 
levy of Ei!.w:iran koil uiaharuai [P 23'JC l] 

Meaning of varapattu iiud varlsaipattu lands 
cxpliincd. The low of kanganam, tavermutti, 
lakkhai and jinianji disallowed as regards vari- 
saipatu hnds. LE239C2] 

A’. Srinivasa Aiynngar and K. V. 
KrishnaMvomi Auj'ir -for Appellacts. 

B. Sitarama lino and S. R. Muthu- 
swiivii Aiijnr —for KespoodontF. 

Judgment.—The:.o socond appeals are 
filed against two hatches of appeals of the 
Rimna 1 District Court, which were de. 
cided by two District Judges who have 

Dot taken altogether ideutical views on all 
point. In second appeals, there are two 
main points for consideration: fl) whe¬ 
ther the )i'aMititf is entitled to charge 
sarasari or average padily varam for dry 
lands irrigated by plaintifl’s water; (2) 
w-liat cessos the plaintilT is entitled to 


A Court which had jurisdiclion at the time of 
the iii.nitiuion of the fir.st suit to fry thesub- 
fle.|ii«i)t suit, but wa-i deprived of such jnrisdic- 
tio'i by li‘gji.1 itive ouactment before judgment 
Wii-i pi'-m iincod in the first suit, is a Court com- 
poto'itt) try such subsequent suit within the 
meaning of 11 , Civil p. 0. [P 2^17 C 1, 2] 
(c) Landlord and Tenant—Rent—Enhance- 
roenl—Excess charge for watering dry land 
is not enhancement. 

A charge in excess of the prior dry rent for 
water lakeu by the tenant is not an enhance- 


charge. 

Ou both those points there have in the 
past been a number of suits between 
some of the same parties, one batch of 
suits in the Manamadura Munsif’s Court, 
a second batch before the Special Deputy 
Collector of Ramnad and the third before 
the Deputy Cillector of Devakottih. It 
is contended for the appellants that the 
decisions in all theFe suits constitute res 


mentofront. [P 237 C 21 

(d) Landlord and Tenant—Rent —Contract 
to pay excess will be inferred when water is 
taken from landlord to irrigate with his per¬ 
mission. 

SVnere water is taken by the tenant with the 
parmissiou of the landlird tj irrigate his dry 
lands, it is only reasonable to inf^r a contract 
between the parties that the landlord shall be 
entitled to a reasonable compensation for «he 

j. j j -r LP 238 C11 

(e) Landlord and Tenant - Rent—Levy of 

saresari if recovered usually for use of water 
for less remunerative purpose is not illegal. 

Where the tenant utilizes the water for less 
remunerative crops as cotton, chillies, etc., and 
Baras vri has usually been levied in the p.ist, the 
levy is not illegal. LP 2 ? 9 Cll 

(f) Landlord and Tenant—Cess voluntary 
and illegal—Long payment will not make it 
binding but only raise presumption o its be* 


judicata so far as the parties and property 
concerned are the same. In the Mana¬ 
madura suit, there w’as noappeal beyond 
tiie District Court except in two cases 
which came to the High Court and in 
those two cases, the High Court reversed 
the decision of the lower Courts. Mr. 
Moore accordingly holds that the ques¬ 
tion is not res judicata as regards the 
defendants in the Manamadura suits who 
did not appeal, because to hold other- 
wise would lead to certain startling re¬ 
sults, and Mr. Venkataramayya also ap¬ 
pears not to consider the decisions as res 
judicata and regards them as of small 
evidentiary value id view of the contrary 
opinion of the High Court. It is difficult 
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to 860 why questions that have once 
been settled between the parties should 
not be deemed to be res judicata merely 
on the ground that similar questions bet- 
ween the same parties have boon decided 
otherwise in other litigation, and the 
learned vakil for the respondent does 
not support the finding of the District 
Judges on the grounds given by timtn, 
but so far as the case decided by thoMana- 
madura Munsif is concerned, he relies on 
the Janguige of S. 11, Civil P. C,. for 
holding that they are not res judicUa. 
His contention is that under S. 11. the 

Court which decided the first suit must 

have become competent at the time of 
such decision to try the sul.seqiient suit, 
and relies on a ruling in Kttnji Amma 
V. Raman Menoti (l). We do not think 
that this case really supports his plea. 
No doubt the Judges said that they were 
of opinion that the only reasonable con¬ 
struction to be put Upon the words 
Court of jurisdiction competent to try 
such eubsequerit suit” must be held to 
refer to the jurisdiction of the Court at 
the time when the suit was heard and 
determined, but that the Judges did not 
really mean to decide that the Court 
must be competent on the date of judg. 
rnent and not on the date of the institu¬ 
tion of the suits appears to be clear from 
the fact that they approved the view of 
the Calcutta High Court in 
Chohev V. hhvQwat PershfuJ (2) and Ra. 
ghunath Panjali v. Issur ChumJer C/iow- 
dhTy (d). In the former nf these cases 
it was clearly held at p. 707 as follo«-c; 

The reasonable construction of the words in 
a Court of jurisdiotion competent to trv siieh 
subsequent suit*-cema to us to be t^atitmust 
refer ro the jurisdiction of the Court at the t^me 
when the first suit was brouebt; that is to say, 
it the Ojurb which tried the first siit was c m- 
T^tent to try the subsequent suit if then brought. 

° conclu-ivo 

under s 13 . although on a subsequent date by a 

rise m the va ue of such property or from any 

other cause, the said Court ceased to ho the i-ro* 

per Court, so far as pecuniary jurisdiction i« ron- 

Mrned.to take cognizance of a suit rcLiting to 
that property." 

This view is followed in Baghunnlh 
Puniahv. hiur Chundpr Chomdhr,, (3) 

Mohan pm Chowdhrg (4). At the date 
of institution of the first suit in tho 
^namsdure Cour t, that C ourt had juris- 

fl) 1181)21 16 Mad, 484=2 M. L. J 2^^ 

(2) (18«41 lOCal. CU 

( 8 ) [18851 11 Cal. 168. 

(4) [1898] 26 Cal. 671=2 0. W N 297 


diction to try tho suhsequent suit and 
the fact tlmt that jurisdiction was taken 
away by the passing of tho Jlstales hand 
Act sliortly hcfoio the iudgmont was 
pronounced, would not iiiiko it a Court 
not competent to try tho suhsequ-'tit suit 
within tho meaning of S. H, \\'c(licic. 
foie think that tho decision of Ihc 
lua.lura Munsif wiiich was not appeuknl 
against constitulcd res judicata ns will 
astliotwo dtei'^ions of this Couii.. So 
far as tho cases ilccidcd by the Sj ocial 
Deputy Collector aro concerneil. llu.-io 
was no appeal and liis decision is un. 
doubtelly res judicata. In the third class 
of ca-os hefore the Deputy Collevtoi of 
Devakottah no ap'peal was preferre.l in 
some ol the suit an<l his decision would 
therefore bo final in those cases. So 
far therefore as the previous litiga¬ 
tions related to iho same laud or bet- 
"een the Seine parties, wo think that 
tho questions therein raised and doeidud 
must be held to bo res judicata. Tbcie 
aro, however other cases lelore us to 
which the principle of res judicata will 
not apply and these will have to lie deci¬ 
ded on the merits. The contention of 
the respondent on the first of the two 
questions liefore us which was upheld by 
tho District Judge is that the charge of 
Sarasari is illegal because it is an en¬ 
hancement of rent. Rent was originally 
charged for dry crops on the sui: dry 
laud-s, and the right to levy Sarasari now 
claimed is claimed on the ground that 
these lands have been irrigated by water 
taken from the landlord’s tank and for 
this water, he is entitled to a rcisoniilile 
compensation. Ii ha:, l-een hell in Tha'i- 
ammnl V, Mutlia (0), Veyd-ota Rao 
Vaitkilinga Udayan (G) and Pottina 
App-inna v. Yarlagadda VenkaCaruyna- 
linganna (7) that a charge for water 
taken by tho tenant is not enhancement 
of rent. No doubt, under S. a (ll), 
Estates Land Act, such charge, even if^ 
not consolidated with the rent, will come 
within the definition of rent. But for 
that reason alone, it is not necessary to 
hold that the charge lor water in excess 
of the prior dry rent is an enhancement 
of rent. 

It is suggested that the landlord’s re- 
meuy would be to sue for compensation 
for the use of water taken, hut that, witli- 


(5) [18371 10 Mad. 282. 

(6) [18021 12 M. L. J. 22. 

(7) [1917] 42 I. C. 464. ‘ 
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in (he meaning of the Estates Land Act, 
wouM he in olfect a suit for rent and 
would l'y 0 governed by the provisions of 
liiat Act. Nor can he sue for damages 
for loss of water when, as a matter of 
fact, he has consented to the tenant tab- 
ing that water, ft is not disputed that 
any water taken was taken with the per- 
mission of the landlord, and wo think it 
is only reasonahlo to infer from such tak¬ 
ing ’ny consent a contract between the 
i^avtios that the landlord shall becntitled 
to a rea-nnable compensation for the 
water. The <iuesrion, therefore would 
1)0 \\ hether the charge of Sarasari. which 
is tlie av.rago Varam collects 1 on paddy 
Ian.Is in (lie village, is a reasonable 
chirgo. [ 1 ; is very dillicult to fix exactly 
the proper charge for the water, for the 
ipiantitv of water, taken must vary ac¬ 
cording to the season of the year and also 
the nature of the ciop raised on the land. 
So far as the landlord is concerned, the 
most profitable use of the water would 
be to facilitate the cultivation of a paddy- 
crop as it would result in his obtaining 
])is share of the piodiice in paddy, and 

the landlord might well say tiiat all the 

water taken from his tank should he uti. 
Ji/ed for such purpose If the tenant 
;utiiiz 0 d it for less ramuncrativo crops, 
such as chillies and cotton, as in the 
present case, can he he heard to say that 
ho should pay less? ft is a somewhat 
(liHicult (iiicstion, hut we find that Sara¬ 
sari has been levied in the past. Sara¬ 
sari being a curious method of levying 
compensation, which would hardly sug¬ 
gest itself to a landlord iu modem days, 
it is evident that it must be levied ac 
cording to old existing custom, and this 
would also appear from the technical 
meaning which is attached to the word 
itself. By its levy the landlord gets no 
more for his water than he would get by 
supplying water to wet lands, and there 
seems to be no ground for depriving him 
of what he can ordinarily expect to get 
for his water. 

The tenant is not bound to take water 
to dry lands, and consequently he suffers 
no hardship by being asked to pay the 
full price for water taken by him. He 
has his remedy in his own hands, i. e., 
he can cease to take water. The land.! 
lord on the other hand has nob a similar 
remedy, for the application of the water 
to paddy crops or to Vanpayier crops lies 
in the tenant’s bands. In these circum. 


stances it seems to us that the lew of 
Sarasari by the landlord is only a reason¬ 
able and equitable compensation for water 
supplied by him, and must be allowed 
As there is no finding as to whether 
water was taken for the suit years, ap. 
pellanfs vakil says he will be satisfied 
with a mere declaration. The decree 
will therefore, be njodified accordingly. 
As regards the cesses claimed, Mr. Moore 
allowed all the cesses of Varapattu and 
Varisaipattu lands. Mr. Venkataramiah 
disallowed the cesses in the case of Vari. 

saipattu lands and as regards Varapattu 

lands disallowed Amanji. Pakkilai and 
Tayerinuf-ti. The appellant’s vakil stated 
that he does not press Pakkilai and Tayer- 
mutti. Varapattu lands are the ordinary 
wet lands in respect of which the landlord 
and tenant divided the actual produce, 
while varisaipattu lands are lands pay. 
ing a fixe 1 paddy rent. The Special De- 
imty Collector disallowed pakkilai, tayer. 
niutti and amanji and allowed the other 
cesses claimsd, on the ground that 

“tbesc cesses have been customarily paid by thS 
rai.vats and collected by the landlords'in kind as 
part of their rent.” 

There can ho little doubt that the ces¬ 
ses have been paid for a long series of 
years by the tenants without objec¬ 
tion. The karnam (P. W. ]) deposes that 
on varapattu lands kanganam, eswaran 
koil Mahamai, kulavettu, kadiraruppu 
(cooly karnam swatantram' kudivaram, 
kaipichai are deducted as common char- 
ges and the balance divided befween the 
landlord and tenant. Out of these com¬ 
mon charges some go to the landlord and 
some to the raiyat. He states that out of 
the kadiraruppu 3 measures are taken out 
of every 14 markkals and added to the 
landlord’s share as amanji. As regards 
varisaipattu lands he states that kanga- 
nam, kulavetu. tayermutti, amanji, Es¬ 
waran koil mahimai, pakkilai swatau- 
tram, vamadai, vikalkattu are the cesses 
levied. The plaintiff appeals against the 
decision of Mr. Venkataramiah disallow¬ 
ing the cesses claimed and the defendants 
have filed a memorandum of objections 
against the decision of Mr. Moore as re¬ 
gards the cesses allowed. In our judg¬ 
ment in Vadamali Thiruvanatka Sevug<^ 
Pandia Thevar Avergal v. Sankara 
Moorthi Naidii (8) we have given what 
in our opinion are the tests to bo appli®^ 

(8) [1919] 42 Mad. 197=49 I. 0. 088. 
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and the considerations which should 
weigh with the Court in allowing or dis¬ 
allowing cesses whioli have been paid (or 
a long time without dispute and to the 
difference between cesses which are de¬ 
ducted out of the gross produce and those 
deducted out of the tenant’s share. We 
observed as follows: 

“In coDsideriug whelbcr any pait'culnr cess 
cUimcI and wbicli bas been paid for a eerics of 
years is enforceable or not, the first thing to bo 
considered is whether the ce?s claimed bas any 
direct or proximate bearing on the purpose for 
which the land is let. If the cess is'vayable in 
respect of such purpese, it will prima facie be one 
which is bindisig on the parlies and tho onus will 
be on the tenant to show that owing to some 
special circumstances it is not linding cu him. 
When the cesses are in their nature unconnected 
with the object for which the land is let, they 
can only be claimed by the landlord under con¬ 
tract between him and tho raiyat. supported by 
consideration or usage for which a legal origin U 
either proved or presumed from the nature of the 
cess and long courso of payment.” 

, While OD the one hand mere length of 
jpayment will not, as pointed out in 
'Sxinrlaram Iyer v. Theetharappa (0). give 
to a cess, which is purely voluntary or 
which is on its face illegal, a binding 
character, payment during a 'long course 
of years will be presumptive evidence 
that the payment of a cess had a legal 
origin, if the cess is of such a nature that 
a contract to pay it may be reasonably 
inferred. As regards cesses deducted out 
of the gross produce before division of the 
Varam, there is nothing to prevent tho 
parties from agreeing that certain expen- 
868, which they consider to be benelicial 
to both of tliem, should ho met by tliom 
in common and in such cases, so long {>5 
tho levying of the cess is not a device by 
the landlord to give himself a purely per- 
sonal benefit, the purpose for which the 

cess is levied is immaterial. It will, of 

course, be open to the tenant to show 
that the purpose for which the cess is 
levied has failed or that the landlord has 
not been appropriating the cess to the 
purpose for which itisclaimedand levied. 
So far as cesses in connexion with tem¬ 
ples are concerned, they have been held 

to be purely voluntary in Siriprapu 
liamanna v, Mullikarjuna Prasada 
Nayudii (10), Ramalingam Chettiar v. 
Ramasatni Aiyar (11) and Devunai v. 
iidgliuiiatha Roto (12), Eswaran boil 
maham ai will therefore be disallowed. 

(0) U917140 1 . a iw: -- 

(10 118941 17 Mad. 48. 

(U U903 18 M,Ij.J.87g. 

(12 11918] 18 I. C. 298. 


As regards varisai]Ki|.tu land, there is 
obviously no necessity ((>'• kangan.ani 
which is a cess lor sii|icrintonding liar- 
vest, as the laudlurd gets a iixed paddy 
rent irrespective of the pioduco and no' 
supervision is necossuy. Ta\einuiM i and 
pakkilai have been given up. l,sv,;;ianl 
koil mahamai is for iho ro.isniis aKiw' 
given not enforceable. Tho Deputy Col¬ 
lector has disallowed amaiiji, .and it !ui? 
not been show u that the cess is one that 
can be enforced. W'e do not see suHicicnl 
grounds to disallow the otlier cosses. 
They have been paid for several year-^ 
without olijoction and liavo been found 
by the Deputy Collector to have been 
paid for a long series of years as ])art of 
the rent. The decrees of the lower Courts 
as regards cesses will be modified accord¬ 
ingly. 

Appellant will get costs in Second Ap¬ 
peals Kos. Di27 —13a.'j and Di'p-i—l-'lCd., 
will pay costs in I'JOf)—T07;j, and on the 
memoranda of objections, each party w ill 
bear his own costs as also in Second 
Appeals Nos. 1354—1350. 

[Those second appeals and the memo¬ 
randa of ol)]ections having been set down 
to be spoken to this day, the Court deli- 
verej the following.] 

Judgment. The statement submitted 
by the parties will be forwarded to tho 
District Judge for report as to tire correct 
amount to be awarded in each decree after 
hearing the parties. The report will be 
submitted within two months from the 
dale of receipt of records in hisCourt and 
seven days will be allowed for filing 
objections. 

[riieso Second appeals ami tho memo¬ 
randa of objections coining on for hearing 
after tho return of the report submitted 
by the District Judge, Raiunal at Madura, 
in compliance with the order of this 
Court, dated 18th December 1018, the 
Court delivered tho following] 

Judgment. We have already held 
that the decision in certain jirevious suits 
constitutes res judicata between tho par¬ 
ties, but the District Judge thinks that 
the question of cesses must be treated on 
a different fooling. Tiio right to levy 
cesses could and sliould have been raise! 
in the prior litigation and the question 
must now be deemed to be res judicata. 
In other respects the District Judge's re¬ 
port is accepted, but it must be noted 
that vamad&i vaikaikattu is not claimed 
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for varai 'Miu land and it is admitted 
that v\si was given up at the last hear¬ 
ing. Ni> argument was addressed to us 
as regards lishing rent, and in this respect 
wo express no opinion but confirm the 
findings of tho District Tudgo. Decree 
will ho drawn up in accordance with 
the above. 

S,N./R.K. Orricr accordingly. 

A. I. R. 1919 Madras 240 

Or.DFi]:LD AND Skshagiri Aiyau, J-T. 

Dnmodiiran Namboodri —Defendant — 
Appellant, 

V 

Gnvind>nt N<ur an 1 duoi/rrir—DlaintilTs 
—Respondents. 

loecond Appeal No. 10(3 of 1018, De¬ 
cile 1 on lUh A[uil 1010. agiinst decree 
of Temporary Sub-.Tudgo, Pulghat, in Ap¬ 
peal Suit No 8 of 1018. 

Specitic Relief Act (1877). Ss. 52 and 54 
— Injunction to restrain doing official acts 
cannot be granted—Suit to restrain samuHayi 
from inlorfering in management is untenable 
without proof of his dismissal. 

All iiijiinciion cannot, be asked for against a 
person \viio«e enipl ivment, whatever its exact 
nature, so I mg as it continues, enlilles him to 
the exorcise of the rights prop'-s.^d to he re¬ 
strained. Whore the Uralans of a M.dab ir Devc* 
sworn sued for an injunction to r ’sir tin a Siinu* 
dayi appointed bv them from interffring \vi.,h 
the managomoat of the Dev.iswom and its pro¬ 
perties without any allegation or proof of bis 
dismissal : 

Held : that as tho dismissal of the defendant 
was a condition css«>ntial to grant of rehef by 
way of itijuiiction and as this was not alleg’d to 
have bPOD fulfilled, the suit was incomp^-tenr.: .83 
Had.mDist. [P 240 C 2] 

C. Madhavan Nair and K. P. Rama- 
krishna Iyer —for Appeallant. 

T. Eroman Unni—for Respondents. 

Judgment.—The plaintiffs Uralans, 
sued defendant 1 alleging that they had 
admitted him to the mioagement of their 
Devaswom as Samudayi and given him a 
Samudayam deed. The prayer was for an 
injunction prohibiting him from inter¬ 
fering with the Davaswom in future, for 
an account, and for possession of various 
properties bobugiug to the Devaswom 
and for the setting aside, meining pre- 
sumably a declaration, in respect of the 
Samulayam deed. 

in the plaint there was no reference to 
any dismissal of defendant 1 except a 
statement that on 1st April 1916 plain¬ 
tiffs re inired him to vacate the office of 
Samudayi. Defendant 1 therefore pleaded 
inter alia, 


“ the statement in tbo plaint that plaintiffs 
wanted this defendant to vacate the Saroudayi- 
sbip on 1st April 191G is false. They have not 
sor-qiieUed norseot any registered letter. There¬ 
fore defendant is still Samudayi. ” 

Unfortunately the signiffcance of this 
plea w.as not appreciated at the trial. It 
was net noticed that an injunction could 
not he asked for agiinst a person, whose 
employment, whatever its exact nature, 
so long as it continued entitled him to 
the exercise of the rights propose! to be 
restrained. Kuncliunni Nair v. Sub. 
ramania Potter (l) was do doubt a suit 
for what was describe! as the removal 
of an agent. But the facts, as reference 
to the printed papers shows, were 
peculiar an 1 it would have been useless 
for the defendant to lay stress on this 
aspect of them, because the plaiutiff had 
in fact once dismis-^ed him that dismissal 
having been the basis of previous pro¬ 
ceedings. In tlie present case there seems 
to be no reason for departure from the 
principle recognized in Srinivasa S’oami 
V. Ramanuja C^nnar (2) and SuJida. 
ram Iyer v. Venkateswar Iyer (3) that 
tho plaintiffs cannot throw on the Court 
the duty which lay upon them and ask it 
to grant them relief, which can only be 
granted after that duty has been done, 
on the assumption that the Court will 
do it. The present suit, as the cause of 
action was set out in the plaint, was in 
the circumstances incompetent, sluce a 
coudition essential to the grant of relief 
by way of injunction was not alleged to 
have been fulfilled. If the proper course 
had been taken and an issue as to whe- 
ther defendant 1 had been dismissel had 
been framed, a finding that he had not been, 
would have been fatal to plaintiffs and 
might have resulted in their withdraw¬ 
ing, with or without leave to sue again, 
after takingactionto dismiss defendant 1. 
And this point is not merely formal. 
For if a dismissal had been alleged or 
proved^ defendant 1 might, as he has 
done here, have gone on to contend that 
it was of no effect, because the forms of 
natural justice were not observed in the 
holding of any inquiry preoediug it. 

Unfortunately all this was overlooked 
until the hearing in this Court and even 
here, although the absence of any in¬ 
quiry preliminary to the dismissial was 
alleged in a supplementry g round of a^ 

(1) L19101 33 Mad. 162= 6 I. 0. 768, 

(2) L19001 23 Mad. 117=8 M. L. J. 190. 

(3) U9101 7 I. C. 3J1. 
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peal, nothing was said as to the absence 
of any dismissal until tlie argument. As 
we have said however we think the point 
fundamental, and we therefore do not 
feel at liberty even at this stage to dis¬ 
regard it. We therefore set aside the 
decisions of the lower Courts and remand 
the suit to that of the District Miinsif 
for restoration to file and rehearing in 
the light of the foregoing, after both 
parties have been given reasonable op¬ 
portunities to amend their pleading on 
the points above referred to. 

In view of the course of the proceed¬ 
ings, defendant 1 must pay the costs in. 
curred by plaintiff 1 to date, excluding 
stamp value. Stamp value of appeal to 
this Court will be refunded on appli¬ 
cation. 

S.N./r.k. Appeal alloxued, 

A. I. R. 1919 Madras 241 

Oldfield and Seshagiri Aiyar, .LJ. 

{Kalavoor CheTubazhi) Govindan Nair 
—Plaintiff—Appellant. 

V. 

Kunja Nayar and of/iers—Defendants 
—Respondents. 

Second Appeal No. 1036 of 1918, Deci¬ 
ded on 14th February 1919. against de- 
cree of Dist. Judge, South Malabar, in 
Appeal Suit No. 154 of 1917. 

(•) Malabar Law—Maintenance — Member 
of tarwad leaving family house to live with 
wife is entitled to separate maintenance— 
(Per Sijhajm Aij/ar. .7.J — Onus of proving 
good cause for leaving family house is on 
person leaving it. 

A male member of a Malabar tarwad leaving 
the tarwad house solely for the purpose of living 
with bis wife is entitled to separate maintenance 
and menehtlavu: 36 Mad. 203; 16 1. C. 178 
and 36 Vad. 693, Appl. 241 0 21 

Pet Aiyar, /.-The Customary law 

^ Malabar as enunciated in th^ decisions of the 
High Court, »b that ordinarily every member of 
a tarwad bouse should bo maintained by the 
karnavan. The onus of proving that bis dep-ar- 
ture from the tarwad is for proper cause is on 

tho member leaving the tarwad house and it is 

not for the karnavan to slow that it was im¬ 
proper: 86 Mad. 591, Foil.-, 19 1. C. 471, Diss. 
Jrom. fp nin C ll 

(b) MaUbar Law-Menchilavu is part of 
maintcnanees 

maintenance and does 
not fllaod 00 a higher footing. [p 242 C 2] 

C. Madhavan Nair and K. Kutti- 
Krishna Menon—ior Appellant. 

C. V. Anantakrishna Aiyar—{or Res- 

pondents. 

Oldfield, J. I agree uoroaervedly 
with the conclusion of my learned bro- 
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ther in tho jiKigmenf, which he is alinnt 

to deliver, tliat a person claiming, like 
the plaintilT, the appolliuit. separate 
maintenance must show sumo good ciui°o 
fcr doing so and tlmt a claim to meiichi- 
lavu is oil the same footing as a .•luim to 
maintenance. The more dillicnlL rpu's. 
ticn is whether tho plaintiil s <k"iro fo* 
live with his wife (for that is all the 
real justification which he can allege for 
his claim) is such good cause; and I liave 
felt great doubt wli<jther the reasoningl 
by which corresponding claims liy female 
members have been countenanced in. 
Maravadi v. Panuihkar {l)_ Kmihi 
Amma v. .-immu Amnia (2) and Mnthu 
Amma v. Vellafhnmkara Gopahin (3) 
should be extended. For those decisions 
involve, with all due deference, a radical 
departure from the view taken by earlier 
authorities. They have however been 
acquiesced in, so far as wo nave been 
shown, for over five years: they proceeded 
from learned Judges, whose competence 
in West Coast law commands respect; 
and their departure from or extension of 
recognized principles was deliberate. In; 
these circumstances it seems to me that 
the principle as regards females must be 
treated as established: and if it is so, 
there is no reason against applying it for 
the benefit also of male members, since it 
has not been shown how any special con¬ 
sideration such as the right of the tar- 
wad to any services at their hands or 
otherwise to their presence in it, as a 
condition of their right to maintenance, 
can he sustains 1 against them. [ concur 

in allowing the appeal, reversing the de¬ 
cree of the District Judge and restoring 
that of the District Muusif. Each party 
will bear their own costs throughout. 

Seshagiri Aiyar. J.— This is a suit 
by a male member of a Malabar tarwad 
for arrears of menchilavu from the tar¬ 
wad.. The case, as it finally developed 
itself in the Courts below, is that the 
plaintiff left the tarwad house to help his 
wife to manage her tarwad affairs and 
also because he did find it inconvenient 
to live in the tarwad house. I do not 
think^ the fact that the plaintiff wanted 
to assist his wife bo manage her affairs is 
a good ground for leaving the tarwad 
house; nor the allegation that the plain¬ 
tiff found it more comfortable to live in 


11D131 86 Mad. 203=14 I. C. 383. 
U9181 36 Mad. 691=16 I. 0.178. 
11913} 36 Mad. 698=161. 0. 896. 
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liU wife's house a sufficient ground for 
claiming seiiarate niainfenance. The 
ci>(.‘s <iis(uissed \i\ Maraiatli V. Panuih. 
! 'If ( l), Kunhi Amvia V. A77imii A7)iinn (2) 
and Mut^’u Avimd v. Vellothiimkora 
Ooikiian (3) support the above proposi¬ 
tion. I may say at once that I do not 
agree with Sadasiva Ai\ar. J,, in Kozhi- 
pu7idtk KiiJtuikrinlimi Alcfion, Kurkavnn 
V. KozhipuratJt luaihikaiamma (4) tliat 
the burden of proving proi'cr cause or 
the want of it is on the karnavan The 
Customary law of Malabar, as enunciated 
in the decisions of this Court, is that 
ordinarily every member of a taiwad 
should live in the tarwad house and 
should be maintained there by the kar- 
uavan. He may go out of the house for 
good and proper cause. The onus of 
proving that his departruo is for such a 
jcause is ou the member leaving the tar- 
‘wad house. This was laid down in Kunhi 
Amina v. Ammu Amma (2) to which 
Sadasiva Aiyar, J., was a party. Mara, 
vadi V. Pamakkar fl) is also to the same 
elTect. \r\ Mulha Amma v. VcUnthum- 
kara Gopalan (3). Sadasiva Aiyar, J., 
did not start his present theory of burden 
of proof. I am therefore unable to agree 
with the learned Judge that everything 
would be regarded as a proper cause 
which the karnavau cannot show to be 
improper. 

Now comes tlje important question 
whether a male inoml^er of a tarwad 
leaving the tarwad house solely for the 
purpose of living with his wife is enMtled 
to separate maintenance. Mr. Anantha- 
krishna Aiyar did not question the cor- 
rectness of the rulings which laid down 
that a female member leaving the tarwad 
house for the purpose of living with her 
husband would be entitled to separate 
maintenance, see the three cases repor¬ 
ted in 36 Madras Series. Nor did he 
take exception to the principle that.main- 
tenance is given to a member of a Mala, 
bar tarwad by reason of the proprietary 
interest possessed by the member in the 
tarwad property: see Ammini Animal v 
Padmanabha Menon (6). It is not de- 
Died that a male member of a tarwad has 
a proprietary interest in the tarwad pro 
perty. Further in the case of a female 
member, the Customary law is that she 
should ordinarily reside in the tarwad 
house and that the husband should visit 

(4J L19191 45) I c. 47i; --- 

(6) L1918] 41 Mad. 1075=481. 0.104. 
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her there. That being the normal state 
of aftairs in a tarwa.l, the permanent 
residence of a husband in the wife’s tar¬ 
wad cannot be regarded as an improper 

act on his part. The law as we have 
construed it. has made an inroad upon 
custom to this effect, namely, that a 
female member leaving the tarwad house 
solely for the purpose of living with her 
husband in his tarwad is entitled to sepa- 
rate maintenance. I fail to see why the 
same reasoning is not applicable to the 
converse case. I am almost inclined to 
regard the latter as an a fortiori case. 
But it is not necessary to go that length. 
There are expressions in the judgments 
of this Court which deduce the propriety 
of the cause from the ground that it is 
conducive to morality that the wife 
should be encouraged to live with her 
husband. It would serve the cause of 
morality no less that the husband should 
be encouraged to make his permanent 
home with his wife in her tarwad. 
Therefore I am of opinion that the pre¬ 
sent case is within the rule relating to 
the right of a female member making her 
home in lier liushand’s tarwad. 

Mr. Ananthakrishi a Aiyar s coraplaintj 
that we shall he disrupting the tarwad 
if the plaintiff succeed, comes too late in 
the day. Disintegration commenced long 
ago. On one point I agree with him. 
Melchilavu is part of the maintenance. I 
do not think that there is any reason, as 
suggested by Mr. Madhavan Nair, for 
placing it on a higher footing. I agree 
with the reasoning in Valia Konikkal 
Edom Kelu Achen v. Lakskmi Nethyer 
Ammal (6) on this point. I would there¬ 
fore reverse the decree of the Diskricl 
Judge and restore that of the Disfrict 
Munsif and I agree with the order as to 
costs made by my learned brother. 

s.n./r.k. Appeal allowed- 

(6) [1864-65] 2 M H. C. R. 12. 
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Bakewell and Phillips, JJ. 

Annammal —Defendant—AppsH®*^^* 

V. 

M. V. Sambasiva Aiyar —Plaintiffs 
Bespundent. 

Second Appeal No. 992 of 1918, 
ded on 10th April 1919, against decree o 
Dist. Judge. Tanjore, in Appeal Sui 
No 281 of 1915. 

Civil P. C. (1908), S. 21 -Party rewdw* 
outside but raising no objection—E* P*' 
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cree cannot be 6et aside on that ground if 
summons is served and no objection ra-sed. 

A party residing ouivido tlie territorial lim Is 
of tl)o jurisdiction of a Court, who receives a 
summons fr m that Court and raises no objection 

to Its jurisdiction, must bo doomed to have sub- 
mitttd to jurisdiction and once a party so sub¬ 
mits, be cannot subsequi-nily raise the question 

again in another Court, An ox parto decree 
passed against such a person cannot be vacated ou 
the ground of waut of jurisdiction. [V 241C1. ‘,^1 

T. H. Bamachandra Aiyar—iox Ap¬ 
pellant, 

K. S. Jayaramd Aiyar-^'iax Respon¬ 
dent. 

Judgment.-The defendant in this 
case obtained a decree of the High Court, 

exercise of its ordinary 
original civil jurisdiction, against the 
plaintiflf for tlie return of certain jewels 
or payment of their value, and the pre. 
eenb plaintiff has brought a suit in the 
Court of the Subordinate Judge of Tanjore 
lor a declaration that this decree is null 
and void and of no effect on the grounds 
of fraud and want of jurisdiction. The 
lower appellate Court has found that 
there was no fraud on the part of the 
defendant, and the question to be decided 
in this appeal is whether the decree is 
void for want of jurisdiction 
The plaint Bled in the High Court by 

plaintiff resided with his wife at No 25 
yeDkataramaier Street. George town’ 
Madras, that is within the local limits of 
the jurisdiction of the Court; that the 
defendant 8 mother entrusted some jewels 
to her mother, the defendant’s wife and 
subsequently died at Vizagapatam. where 
the plaintiff was then employed; and 
that the plaintiff and his wife had failed 
to return the jewels to the defendant 
after demand. The plaint alleged that 
the jewels continued in the custody of 

def^sndant s motner. and there was no 

within the jurisdiction by the plaintiff 
or his wife. The plaint therefore con- 

tention that the canse of action or part 

thnurisdrr* nmits of 

within the pretorib^ art 
The plaintiff and his wife did not ap. 
pear in answer to the summone issued fn 
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the suit, anil an cx p.irlo d^creo u-is 
passed against ll.o (dainMir upun ovi 
donee t.lru ho Ivui l.on saved at tho 
house mentioned in tl,o pi.,ini, ami fch-it 
tim rvas his lesi I,Tho p.osont 
Idaintill applied to Ihe C „n,, 
asKle tho ox parte decree on M.o groiir.d 
that lie had not been serve,! wiip 
mons. In his allidavit in snppoit of thi-A 
apj.lication he admitted that a hailiH of 

the Court told him that he had a siun 
mons against him. and that he wrote to 

the Assi>tant Registrar of the Jligl, Court 
requesting him to send the s.nn.nons 
through his superior ofheer. and stated 
that he was permanently residing at 
Kumhakonam. The order dismissing the 
application was confirmed on appeal 
Many authorities have Keen cited before 
us with reference to judgments of foreign 
Courts, but we are of opinion that thev 
are not relevant to the question to l,o 
decided. The Courts of this ccimtry w ill 
not recognize the judgment of a foreign 
Court, unless it complies with the iires 
cnhel conditions (.S lb, Civil P. C.), and 
one of the conditions is that the Court 
had jurisdiction in the p.irticular case 
In the present case the plaintiff is a suh. 

ject of British India and resides within 
the Presidency of Madras and is therefore 
subject to the process of its Couits 

fbfconvenience of parties and for 
the better despatch of the business of the 
Courts the legislature has prescribed the 
subject with winch the several Courts 
shall deal, and the areas within which 
they shall respectively exorcise their 
powers, and hasdeterinined what persons 
shall he subject to their process; and it 
has provided that no objection as to the 
place of suing shall be allowed hy anv 
appellate or revisional Court unless such 
objection was taken in the Court of first 
instance at the earliest possible opportu- 
nity, and unless there has been a con- 
sequent failure of justice (S. 21, Civil 
i UJ Upon the avern: 0 Dts contained 

Lf V V the High Court 

that Court had power to inquire into 

their truth, and if it found that the 

defendant was m fact resident within the 

local limits of its jurisdiction, it had 

power to pass the decree prayed for. 

Such decree could not be set aside by the 

appellate Court, unless objection bad 

been taken by the defendant in the pres- 

oribed manner. If its jurisdiction depends 

upon the existence of certain facts, the 
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Court must decide upon the evidence 
wlicthor they exist or not, and if upon the 
fiicts so found a subordinate Court has 
assumed jurisdiction, the superior Court 
will not interfere with its decision except 
by way of appeal; see Mouisha Eradi v. 
Siijali Ko}/a (l), lieveU v. Blake (2) 
and Gomntkan Ahnelu v. Komandur 
Krishnamacharlii, (3): 

' Where an inferior Court ha-; no juri:;diction 
from the besiniiing, a party by taking a step in 
a cause before it, does not waive his right to 
object to the want of jurisdiction. But jurisdic¬ 
tion is some time.s contingent; in such c:i«e, if 
the defendant does not, by objecting at the 
proper time, exorcise his right of destroying the 
jurisdiction, be cannot do so afterwards:" Jones 
V. per Erie, J., cited in Moore v, 

Ganiji'c (o). 

Tlio plaintiff received a summons from 
tho High Court while he was in Madras, 
and at the time took no objection to tlio 
jurisdiction of this Court, but merely 
asked that another summons should be 
sent to him. This Court had therefore 
to determine whether it had jurisdiction. 
Acting on tho averments in the plaint, 
the return of the summons, and the 
failure of defendants to raise any objec¬ 
tion, if decided that it had jurisdiction 
and disposed of the suit. Although S. 21, 
Civil P. 0., is not applicable to the facts 
of this case, there is no reason why the 
principle underlying it should not be 
applied. This principle is that no ob¬ 
jection to the place of suing shall be 
entertained unless it is taken at the ear¬ 
liest opportunity. All Courts in this 
Presidency, so far as original jurisdiction 
is concerned, are local Courts, and there 
is no Court exercising original jurisdic¬ 
tion over the whole Presidency. If there¬ 
fore a Court has jurisdiction to try a suit 
of a particular nature, the fact that it 
has no territorial jurisdiction over the 
suit is a matter of minor importance and 
will not be deemed to be a matter des- 
troying jurisdiction, unless the objection 
to jurisdiction is taken at the earliest 
opportunity. In this case plaintiff, by 
receiving summons and raising no objec¬ 
tion, must be deemed to have submitted 
to jurisdiction. Although such submis. 
aio D would not be eflfec tual. if the Court, 

(1) llsSui Mad. 220. “ 

(2) U8731 8 0. P. 638=42 L. J. C. P. 165=29 
L. T. G7=22 W. R. 96. 

(3) [19041 27 Mad. 118. 

(4) [18501 19 L. J. Q. B. 257=1 L. M. & P 65 
=87 R. R. 518. 

(5) [18901 20 Q. B. D. 244=59 L. J. Q. B 505 
=38 W. R. 669. 
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apart fiom the question of territorial 
jurisdiction, had otherwise no jurisdic- 
tion, it is held to be effectual on a ques¬ 
tion of territorial .jurisdiction : vide the 
provisions of S. 21. Civil P. C. In the 
present case therefore plaintiff must be 
deemed to have submitted to jurisdiction, 
and cannot subsquontly raise the ques' 
tion again in another Court. The cases in 
Nusserwanjee Peatonjee y. lleer Uynoo. 
deen Khan (6) and Alderson v. Palluer 
(7) are no authority to the contrary, for 
there the jurisdiction depended on ques¬ 
tions other than territorial. 

We are of opinion that the remedy 
open to the plaintiff was that provided 
by S. 21 of the Code and that he has no 
other remedy. The decrees of the lower 
Courts are set aside and the plaintiff's 
suit is dismissed with costs throughout. 
The memorandum of objection is also 
dismissed with costs. 

S.N./r.k. Appeal allowed. . 

(6) [1854-571 G M. I. A. 134=19 E. R. 60. 

(7) [19011 2 K. B. 833=70 L. J. K. B. 935= 
49 W.R. 706=85 L.T. 210=17 T.L.R. 742. 
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Oldfield AND Seshagibi Aitab, JJ. 

Anantharaju Shettij —Petitioner. 

V. 

Appu Hegade — Opposite Party. 

Civil Revn. Petn. No. 1102 of 1918, 
Decided on 14th March 1919, against 
order of Dist. Judge, South Cauara, D/- 
29th July 1918, in I. A. No. 32 of 1918. 

(a) Religious Endowments Act(20 of 1863), 
S. 10—Order under Act cannot be reviewed 
either under S. 10 or Civil P. C. {5 of 1908), 
S. 141. 

Inasmuch as there is no explicit provision in 
the Religious Endowments Act for a review, s 
District Judge has no power, under that Act, ki 
review an order passed by him under S. 10 of Hie 
Act, nor has be any such power under S. 14h 
Civil P. 0. [P 246 0 1,3] 

(b) Civil P. C. fl908), 58.141 and 151- 
Power to review is not inherent but must be 
given by statute. 

The power to review is not inherent in a Court, 
and can only be exercised if it is permitted by 
Statute. [P 246 0 H 

A. Narayanastoami Aiyar for K. N- 
Aiya diyar—for Petitioner. 

B. Sitaram Row — for Opposite Party- 

Oldfield, J.— The only question we 

have to decide is whether a District 
Judge can, at the instance cf a party, 
review an order passed by him under 
S. 10. Act 20 of 1863. The Act contains 
no explicit provision for a review and 
petitioner has accordingly supported bis 
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claim to one with reference to (l) the 
Code of Civil Procedure, (2) the inherent 
power of the Court, As regards the Code 
there is nothing in the Act to apply its 
provisions and they can be applicable, if 
at all, only with reference to 8 141 of 
the Code itself. That section however 
does no more than provide for the pro¬ 
cedure to be adopted by Courts of civil 
jurisdiction in dealing with matters be. 
fore them. It does not authorize an 
appeal, since that would not be a mere 
matter of procedure but the recognition 
of a substantive right, wliich must be 
conferred in explicit terms. Damodara 
Menon v. Kittappa Menon (l). Ani 
similarly it confers no right to a review, 
l^or we have not bean shown how the 
one right stands cn a different footing 
from the other. 

To turn to the alternative ground for 
petitioner s claim, that the power or duty 
to review an erroneous decision is in¬ 
herent in the Court, he has supported it 
mainly with reference to Syud Tuffuzzool 
Hossein Khan v. Hughoonath Pershad 
(2). I referred to the material dicta in 
that case in my judgment in Muthiah 
Chettiar v. Bawa Sahib (3) and lam 
still of opinion that the Court's action, 
which the Judicial Committee then ap¬ 
proved, consisted merely in the recogni¬ 
tion that previous proceedings authorized 
by it were void. I may now add tliat 
the case can be regarded on the widest 
construction only as authorizing the 
Court to repudiate its previous proceed- 
ings on the ground that they were with¬ 
out jurisdiction. Debt Dakhsk Singh v. 
Habib Shah (4) being similarly decided 
in very similar circumstances, or alter- 
natively on the ground referred to in the 
judgment that a mistake had been made 
through inadvertence. Again iaMahomad 
Kala Mea v. Uarperink (5) the right to 
r 0 vi 0 w was r0cogni30d, b 6 cau 80 the pro- 
ceedings were vitiated by the fraud or 
misrepresentation of an officer of the 
Court. 

These cases however merely constitute 
eioeptioDB to a rule which is otherwise 

(1) 11918] 86 Mftd. 16=10 I. C. 879 

(2) 11870-721 14 M. I. A. 40=7 B. L. R. 186= 
2^8nt)h 434 =2 Bar. 666=20 E. R. 701 

8 ) A. I. R. 1916 Mad. 892=201. C 46 
4) 11918] 86 All. 331=16 0. C. 194=40 I. A. 

160=19 1. 0. 6-.6(P. C.). 

(6) 11909] 80 Cftl. 823=361. A. 82=1 L C. 122 

(P. 0.). 


well establisliCil, and the facts in none of 
then) in any degrou rosoinhle those al¬ 
leged before us. For the rule tliat a 
Court cannot review j(s own decision 
except so far as it is porniitlcd to do so 
by statute, is of general aulhority. since 
it is recognized alike in Kngliuid, for 
iust^nce in Drew v. Wi/hs (il) an.l in 
India in Damodara Nadar v. Maaicl'.i 
Vachaka Dafiika Pa}i'iara Sann<uili! (7), 
Lala Prtfog Lai v. Jai Naratjau Snujli 
(b) and Batj Nath Ham Ooenka v. Nond 
Kumar Singh (9). And here the peti¬ 
tioner has alleged only that, if he had 
had a better opportunity of laying his 
case before the lower Court, he would 
have been able to adduce evidence, wliich 
would have resulted in a different deci¬ 
sion. In these circumstances there wag 
no ground on wliich the lo\\er Court 
could be asked to review its older. The 
civil revision petition must therefore be 
dismissed with costs. 

Seshagiri Aiyar, J.-^I am of the 
same opinion. The question raised in the 
order of the learned District Judge is a 
very important one and I shall therefore 
say a few words. The ground has been 
cleared considerably after hearing the 
very able arguments of Mr. Sitarain Rao 
who appeared for the counter.petitioner. 
It was argued by the learned vakil for the 
petitioner that, as under the ruling of 
the Judicial Committee in Balakrishna 
Udayar v. Vasudeva Aiyar (lO) the Dis¬ 
trict Judge in filling up a vacancy under. 
S. 10, Act 10 of 1HG.3 is acting judicially, 
his orders are clothed with all the rights 
and are subject to all the disabilities 
which attach to his judgments in an 
ordinary civil action. I do not think 
this result follows from the judgment of 
the Privy Council. District Judges in 
this Presidency have jurisdiction to hoar 
aod determine cases under special Acts. 

Id some of them, the procedure to be 
followed is prescribed. In others the 
Civil Procedure Code is referred to as 
regulating procedure. Where neither of 
these provisions exist, the District Judge 
if he is asked to deal with the subject 

(6) 11891] 1 Q. B. 450=60 L. J. Q. B. 204= 

64 h. T. 760=39 W. R. 310=65 J. P. 

373 

7) 119101 33 Mad. 65=3 I. C. 468. 

8 ) 11896] 22 0*1.419. 

9) L1913J 40 Cal. 662=40 I. A. 51=18 I. C. 

956(P.O.). 

(10) A. I. R. 1917 P. C, 71=40 Mad. 793=44 

I. A. 261=40 I. C. 650 (P. 0.). 
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ju'liclally, should act on the principles of 
ail li altieram partem, take sncli evi'lence 
as may he tendered and decide the 
matter according to well-recognized prin- 
ciples of jurisprudence. Such a disposal 
does not necessitate the application of all 
the provisions of the Code of Civil Pro. 
cedure to Ids procedure and conclusions. 

It was next argued that S. 141. Civil 
P. C. ,is indicative of a general enuncia¬ 
tion of princiiilo liy the legislature that 
to all the ju licial proceedings, the Civil 
Procedure Code is applicalilo. Tlie section 
only empowers the Judge to regulate 
judicial trials hy rules as to summoning of 
witnesses, etc., which are to he found in 
the Code, and not that the Code is to he 
ipplji-d in its entirety to such proceed¬ 
ings. including power of appeal and of 
review. The last argument related to 
the inherent power of a jud.cial officer to 
review his own judgment. It is settled 
law tliab a case is not open to appeal un¬ 
less the statute gives such a right. The 
power to review must also be given by 
the statute. Prima facie a party who 
has obtained a decision is entitled to 
keep it unassailed, unless the legislature 
has indicated the mode hy which it can 
he set aside. A review is practically the 
hearing of an appeal by the same officer 
who decided the case. There is at least 
as good reason for saying that such power 
should not he exercised unless the statute 
gives it, as for saying that another tribu¬ 
nal-should not hear an appeal from the 
trial Court unless such a power is given 
to it by statute. This was the view taken 
by Lord Esher in Drewv. Willis {&). 
In Charles Bright & Co. Ltd. v. Sellar 

(11) and in Bession v. Jones (12) the 
same principle was enunciated, The deci¬ 
sion in TAg (13), as pointed out 

hy Mr. B. Sitaram Rao, proceeds on the 
ground that no party should be con¬ 
demned unheard and when such a pro¬ 
cedure has been adopted, the Court has 
inherent power to reconsider its decision. 

The course of decisions in this country 
has followel the same line. In Damo- 
dara Nadar v. ManickaVaohakaDesika 
Pandora Sannadhi (7), in which the 
question was whether a Collector can 
rp\now hie nrdpf und-^r the Reven ue Re- 

(11) Liyull 1 K. ti. 6=72 L. J. K. H ya=89 
L- T. 431=52 W R 148=20 T L. R 12 

(12) (19141 *2 K. B. 421=83 L. J. K. B 810=110 
L. T. 77.3=80 T. L. R. 320. 

(13) U9161 2 A. C. 203=85 L. J. P. 193=2 P 
Cas. 176=114 L. T. 1005. 


1919 

covery .\ct, this Court following Dreio 
v. Willis (6) lield that the right to 
review is not an inherent power. Lala 
Pryog Lai v. Jai Narayan Singh (8) is 
to the same effect. In Daij Nath Ram 
Goenkd v. Nand Kumar Singh (l4)a 
similar view was taken. When that case 
was taken before the Privy Council, Lord 
Atkinson, in the course of the argument 
and in the short judgment that he deli- 
vered on behalf of the Board, declared in 
explicit terms that the power to review 
is not inherent in a Court. Mr. Sitaram 
Rao with characteristic frankness drew 
pur attention to SyudTvffuzzool Hossein 
Khan v. Rughoonalh Pershad (2) as 
sounding the other way. After reading 
that judgment I am convinced the Judi¬ 
cial Committee did not intend to lay 
down that a Court has power to review 
its own judgment even though there is no 
law empowering it to do so. It was 
pointed out in that case that the order 
was an invalid one; that is to say, it was 
an order which the Court had no juris- 
diction to pass. That decision is of the 
same class to which The Bolivar (l3) 
belongs. .Another Privy Council case in 
Dehi Bnkksh Singh v. Babih Shah (4) 
proceeds on the ground that a Court has 
power to correct mistakes into which it 
has been led hy inadvertence. In Afa/io- 
med Kala Uea v. Harperink (5) the 
auction-purchaser was misled by the mis¬ 
representation of the Court officers. Toe 
Judicial Committee held that a Court 
should be careful to see that it does not 
contribute to the inflicting of injuries on 
persons who come before it, believing 
that the Court and its officers would act 
honestly. These cases do not affect th® 
present question. 

In a review, in short, a party geneW^V 
claims a reconsideration of the decision 
on the ground either there is some f^®®^ 
evidence or a new pronouncement of U'v 
or some new matter which, if taken into 
account, would have affected the attitude 
of the Court regarding the matter in dis¬ 
pute. Such a consideration is analogous 
to what happens on the hearing of en 

appeal and is not analogous to proceeding® 
in which for fraud or inadvertence t ® 
Court is permitted to set aside its 
I am therefore of opinion that a 
Judge has no power to review his ow j 
decision passed under S. 10 ^ B'^lig ^^ 

(14) Ll907f34 Cal. 677=6 C.XJ. 84=11 C. 

N. 803. 
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Endowments Act, U is untecessary to 
consider the further argument of Mr. 
Sitnram Rao whether S. 9, Act 20 of 
1863 is applicable to orders passed by the 
District Judge under S. 10 of the same 
Act. I agree that the petition should be 
dismissed with costs. 

SN./r.K. Petition dismissed. 

A I. R 1919 Madras 247(1) 
Phillips and Napier. .IJ. 
Bavunni .4c/ian—Plaintiff—Appellant. 

V. 

Kizhakke Naduvath Karnavan and 
<inoi/icr—Defendants—Respondents. 

Second Appeal No. 1287 of 1918, De¬ 
cided on 4th April 1919, against decree 
of District Judge, South Malabar, in A. 
S. No. 601 of 1917. 

(a) Malabar Law—Maintenance—Wife not 
belonging to husband'* tarwad is not en¬ 
titled to maintenance or menchiiavu. 

According to Malabar law a wife who be¬ 
longs to a tarwad dlilerent from that of lier hus¬ 
band is not entitled to mHintenance from her 
liusband'a tarwad, and, having no legil right to 
maiutcnaace, she is tjot entitled to mciicbil.ivu, 
-i. e., a luxurious form of maintenance 

IP 247 C 1.21 

(b) Malabar Law—Maintenance—Claim for 
menchiiavu is similar to arrears of mainten¬ 
ance and can be decreed. 

A cl lim for compen-ation for menchiUvvt is on 
tho same looting a claim for past mainten¬ 
ance for which the Courts may give a d-=‘crp*>. 

IP 247 0 2] 

C. Madhavan Mair —for Appellant, 

C. V. Anaiithakrishnan Aii/ar —for 
Respondents. 

Judgment. —Appellant's counsel con¬ 
tends, that an an iodravan of a Malabar 
tarwad is entitled to menchiiavu not 
only for himself, but also for his wife, 
who belongs to another tarwad. Prima 
facie, a junior member of a Malabar tar¬ 
wad, whether male or female, must look 
to the karnavan of his or her own 
tarwad for maintenance. If therefore ^ 
vvoman who can claim maintenance from 
her own karnavan, is entitled also to 
jUiin maintenance from her husband's 
tarwad, it gives her a right apparently 
opposed to the principles of Marumaka- 
thayam law and we have not been re- 
iferred to any authority which recognizes 
such aright except Parvathi v. Kamaran 
(l). That case is however no authority 
for any such proposition of law. This 
Court merely accepted a finding that 
such a custom existed in North Malabir, 
and this finding, based on the evidence 

(1) 116881 G Mud. 841. 
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of two witno=‘'^es, was not objecied t 
^ 0 are not Ilicrofoio propareil to iieecpb 
without autlioni V Ibis now propo-sition 

of law fliat a wife i^ <‘iif.'tlcd to inainten- 
ance from her husband < tarwad, a ]irn- 
po^ifion which even in J\nr,)th, v h'a. 
moran (l) was described as iucoiisisU'iit 
with tho principles of M n uiiiakalhaN ant 
law*. If the wife has not .i legal to 
Itaro maintenance a fortiori her olaim to 
ntencliilavu, wliich may bo tcimcl a 
luxurious form of mainlenance, rmit.t ! i* 

negativi d. 

A niemoianduni of objections is tilel 
for respondent, and it is contended that 
plaintiff is not entitled to any inonev 
allovNance from the karnavan, and re^ 
liftDce is placed on Kunhammalha v.Knuh i 
Kniti (2). In this case however no 
money allowance is decreed, hut only 
compensation for menchiiavu net re¬ 
ceived in the [)ast. to which plaintiff has 
been held to he cntitlol. This claim to 
menchiiavu tnust ho treated as on the 
same footing as a claim to past main¬ 
tenance fur which undoubtedly a decree 
could he given: Vide K^lii Aclien v. Lnk- 
shmt Nethyur Animal (3) and Kalavoor 
Chembazhi Govindan Nair v. Knnja 
Nayar (4). 

The second appeal and memorandum 
of objections are both dismissed with 
costs. 

S n./r.K, Appeal dismissed. 

{■J) [mi] 7 Mad. 2S.S. 

(s) [\ iUl 18 1. C. 234. 

(1) LlU.yl 51 1 C. 52'). 
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Seshagiri Aiyar AN)' Phillips, JT. 

S. M. Palanivelappa Gcundan —De¬ 
fendant—Appellant. 

v. 

Nachappa Goundan —Plaintiff—Res¬ 
pondent. 

Second Appeals Nos. 3l5 and 401 of 
1918, Decided on 23rd April 1919, against 
decree of Sub-Judge, Coiinbatoje, in 
Appeal Suit No 66 of 1917. 

(s Sprcific Relief Act (1 of 1677), S. 31— 
Property transferred wrongly described— 
Both rectification or mere declaration of 
title can be claimed—In suit for recovery 
purchaser can prove real intention under 
Evidence Act (1 of 1872), Ss 95 to 97. 

Section 3i S|ecif)c Rtlief Act i>ouly ao ana- 
l^Hug section. It is open to a truotiferee to feek 
relief by rectificaiioo under tbU sictioo, but 
that is not hisooly remedy. Ho can protect his 
title as defendiiut without itciificaiion. He 
can sne for a declaration that the property be- 
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lou^< trO him without seeking rectification, in 
which enso he can avail hims-lf of the provi- 
sioO'Of Ss. 1)5 to 97, Evidence Act. 

Where property is transferred to a person and 
the deed of transfer gives a wrong numberor des¬ 
cription of the property conveyed which does n..t 
belong to the transferor, the transferee is en¬ 
titled to treat his title to the property that was 
really intended to be conveyed as com|.lote at 
the time of the execution and registration of the 
document, and to plcid mi.<<le-criptiou as a de¬ 
fence in au action ag.iiu-sl him for the recovery 
of the properly, invokiug in aid the provisions 
ofSs. 95 t^ 97, Evidence Act. (.1^ 248 <J 2] 

(b) Transfer of Property Act (1882), S. 41 
— Properly wrongly described—Purchaser 
allowing vendor to deal with property — 
Bonafide purchaser for value of same pro¬ 
perty will get preference. 

subs'.viuent bona fide' purchaser for value 
without iiuiico of tlio property that was inten¬ 
ded to be Conveyed by the prior deed of transfer, 
will have preference as against the first trans¬ 
feree if the latter, by hisact or omission, made 
it possible fur the transferor to deal with Iho 
property, the principle being that of two in¬ 
nocent transferees the one who has rendered it 
possible for the owner to deal with the property 
a second time must suffer for his negligence. 

IP 249 C ij 

C. 7. Inayithakrishna Aiyar — ior Appel* 

lank. 

A. VnWiuiathaAii/ar—lor Respondent. 

Judgment. —As the lower appellate 
Court has not properly understood the 
pleadings and has not apiilied the law 

correctly, it is necessary testate the facts. 

One Kuttianna Ooundan was the abso¬ 
lute owner of the properties in suit. By 
two contemporaneous deeds, Ex, B 
and C, he disposed of the whole of his 
property in April 1906. By Ex. B, 
he gave some property to his concubine 
with remainder over alter her death to 
the plaintiff. By Ex. C he gave all 
the remaining properties to the plaintiff, 
who was his nephew. The uncle and 
nephew subsequently fell out and there 
was another document in 1908. This is 
Exhibit D. By it, the plaintiff gave 
back a portion of the properties covered 
by Ex. C to Kuttianna. By Exs. 

B and C the donor purports to the 
donees Survey No. 553 consisting of 
6 acres 52 cents. It is the common case 
of all the parties that Kuttianna was not 
possessed of Survey No. 553. Further 
the extent of Survey No. 553 which be¬ 
longs to a third party is not acres 6'52 
in extent. The donor was the owner of 
Survey No. 560, which is 6 acres 
and 52 cents in extent. There can be no 
doubt that it was this property that was 
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referred to as Survey No. 553, and this 
is found by both the lower Courts. 

After these transactions Kuttianna sold 
to the defen lant Survey No. 560 in 1911. 
The concubine died a month before the 
suit. The case for the plaintiff is that 
he became tlie owner of Survey No. 560 
under Ex. C and that there was no 

title left in Kuttianna to sell that pro¬ 
perty to the defendant. The District 
Munsif gave a decree to the plaintiff as 
prayed for. In appeal, the Subordinate 
Judge has taken the view that Ex. D 
was the only basis of the plaintiff’s title. 
There is no warrant for this conclusion. 
It is not pleaded that Ex. Dsuperse- 
ded Ex. C. There is no issue about 
it. and even in the grounds of appeal to 
the lower appellate Court, there is no 
complaint that Ex. D should be regarded 
as the only title under which plaintiff 
should claim. 

Both the Courts below have dealt with 
the case as if plaintiff ’s case was one for 
rectiOcation of Ex. C. In this Court 
also, the authorities quoted by the 
learned vakil for the defendant referred 
to this aspect of the case. In our opinion 
the Courts below were wrong. S. 31, 
Specific Relief Act, is only an enabling 
section. It is open to the transferee to 
seek relief by recbiBcation under it. If 
he gets a decree for rectification, the plea 
of a possible innocent purchaser that be 
got it bona fide for value without notice 
might be avoided. But the transferee is 
not bound to seek this remedy. He can 
protect his title as defendant without 
rectification ; see Rangasawmi Aiyangar 
y. Sowri Aiyangar (l). He can have a 
declaration as plaintiff that the property 
belongs to him without seeking rectifica¬ 
tion. In such cases the provisions of 
Ss. 95 to 97, Evidence Act, can be availed 
of by him. Thiswasthe course pointed out' 
in Karuppa Goundan v. Periathambi 
Goitndan (2). The learned vakil for the 
defendant suggested that even in such 
cases there must be a prayer for rectifica¬ 
tion. We do nob think that it was held 
in Karuppa Goundan v. Periathambi 
Goundan {2}, without rectificatioD» 
the title would nob be complete. What 
was said was that if the plaintiff asked 
for this relief, it may be granted by 
amending the plaint. As was pointed 

(1) L19161 39 Mad. 792=29 t. C, 533. 

(2) U907] 30 Mad. 397=2 M. L. T- 836. 
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out in White v. While (3), the decree 
declaring that Survey No. 560 was co¬ 
vered by Ex. C would give to the plaintiff 
all that he wants. We are therefore, of 
opinion that the plaintiB’s claim to the 
property was complete by the execution 
and registration of Ex. C. 

There is the further question whether 
this title can prevail against that of a 
bona fide purchaser for value without 
notice. If the plaintiff by his act or 
omission made it possible to the grantor 
to deal with the property and if the pur¬ 
chaser, without knowledge that Survey 
No. 560 was really conveyed by Ex. C, 
bona fide paid ccnsideration, it may he 
that he would be entitled to the property 
in preference to the plaintiff. The prin¬ 
ciple is well setted that of two innocent 
transferees, the one who has rendered it 
possible to the owner to deal with the 
iproperty a second time must suffer for 
Ihis negligence. It is not necessary to 
cite authorities for this proposition. 
Before finally disposing of this case, we 
must ask the Subordinate Judge to return 
a finding on the question, in the light of 
the above observations, “Whether the 
defendant is a bona fide purchaser for 
value without notice.” No fresh evidence 
should be adduced. The finding should 
be submitted within six weeks and seven 
days will be allowed for filing objections. 

[In compliance with theorder contained 
in the above judgment, the Subordinate 
Judge of Coimbatore submitted the fol- 
lowing.] 

Finding —A finding has been called 
for by the High Court on the following 
issue; Whether the defendant is a bona 
fide purchaser for value without notice?” 

It is urged by the appellant that as 
Kuttianna, the vendor of the land under 
Ex. 2, put the defendact in possession 
of the sale deed Ex. I under which Kut- 
tianna’s father acquired the land and 
as Ex. 2, made no mention of a 
partition deed, it was unnecessary for 
the defendant to have ascertained any¬ 
thing more about the title of Kuttianna 
to the land. 

No doubt the partition deed Ex. E 
under which the land fell to the share of 
Kuttianna at a division between himself 
and his brothers, the deed of gift Ex. C 
Under which the land was given to plain- 

(8) L1873) 15 Eq. 247=42 L. J. Ch. ‘z88= 27 L" 
T. 762. 
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tiff along with some oilier lands by I\ut- 
tianna, Ex K wliich is a mortgage iamd 
executed liy plaintiff in res[iecl. of the 
suit land among utliors and atlesled by 
defendant, and Ex. Dwbicb i-i a sottio. 
mont deed executoil lietweon plaint ill and 
Kuttianna an<l attested liy def'-ndant, 
refer to the suit land l>y a wrong Sm vcv 
No. 553 while it is really 560. Ex. 1) 
does not mention the suit land as liiving 
been allotted to plaintiff, but only refL'is 
to the northeru moiety of it as iiaving 
been given to one Atnmaiii Animal for 
life for her maintenance. Tlie title of 
plaintiff under Ex. C in respect of the 
suit land remains unaffected as observed 
by their Lordships in appeal. 

Defendant is a merchant of Erode 
living at Selambagounlenpalayam. which 
is two or three miles from the village at 
whicli the plaintiff is living and the suit 
land is situate, He was aware of the 
disputes between the uncle arnl the 
nephew and of the airangemont come to 
as regards the enjoyment of lands. lie 
also knew that a moiety of a land was 
given to Kuttianna's concubine for main¬ 
tenance. If defendant knew that only 
one nanja land was reserved for Kut¬ 
tianna 3 enjoyment, it was but reasonable 
defendant should have ascertaineil low 
Kuttianna Gounden gob the suit laud. 
Kuttianna Gounden had brothers. If 
there was partition, defendant was bound 
to ascertain whether Kuttianna Gounden 
got it under the partition deed. If this 
had been done it would have revealed 
tlie fact tliat the land was referred to hy 
a wrong number. Then it would have 
also brought to light the fact that sul»ject 
to one moiety of it being enjoyed for life 
by Aramani Ammal. the whole of it was 
given to the plaintiff under the deed of 
gift. 

There seems to be no doubt whatever 
that Amman) Ammal was in possession 
and enjoyment of the northern moiety 
until her death a few months before the 
institution of the suit, and the cist of 
the land has been paid by plaintiff from 
1907. It is more likely that, as stated 
by P. Ws. 1 to c, the land was in the pos¬ 
session of plaintifi than it was in the 
possession of Kuttianna Gounden as stat¬ 
ed by P. W. 9.Defendant exercised no 
reasonable dilignce to ascertain and find 
out how Kuttian a w'as entitled to the 
property, whether Kuttianna was inpos- 
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ses^iun and enjoyment of theland and who 
tho •isscss’iienb of the land 
The mere payment of the considera¬ 
tion spoken to by defendant and horua 
out l)y an entry in his account hook and 
the inferential evidence given by D. 
W. 1 that as there is a recital in 
Ex. 2 as to payment, the conside ration 
would have been i):iid, do not impress me 
as sullicient in tliis case to find that there 
was actual payment of consideration in 
■spite of defendant's position aa a man 
])aying a large kan layam and income-tax 
as a trader. 

I find that defendant is not ajmrchaser 
for value without notice. 

[These second api'oals coming on for 
final hearing after the return of the find¬ 
ing of the lower appellate Court upon 
the issue refonad by the Court for trial, 
the Court delivered the fohowing] 
Judgment.—We accept the finding 
and dismiss Second Appeal No. 345 of 
1918 with costs. .\s a result of this con¬ 
clusion, the decree in Seoend Appeal 
No. 401 of 1918 will he reversed and the 
decree of the District Munsif will 1)6 
I’estoreJ. As was lield l)y tlie Subordinate 
Judge in tho appeal we have confirmed, 
there must be an inquiry as to mesne 
pro us in respect of the property covered 
by Second Appeal No. 401 of lOlS as well 
and a final ilecioc embodying tire result 
must 1)0 p.kSse 1. There will be no costs 
in this Court in Second Appeal No. 401 
of 1918. Tlaintiff will have his costs in 
the lower appellate Court. 

S N./r.k. Order accordingly. 
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Abdur Rahim and Seshagiri 
Aiyar, JJ. 

Vatavatta Raman Nair —Defendant— 
Appellant. 

V. 

Kenath Puthen Vittal Kuppass/in ATc- 
«on and anoi/icr—Plaintiffs and Defen- 
dan ts“ Respondents. 

Civil Appeal No. 239 of 1917, Decided 
on 8th April 1918. fronrj decree of Sub- 
Judge, South Malabar, D/- 26th March 
1917, in Original Suit No. 33 of 1915. 

(a) Malabar Law—Kanom—Grant of mel- 
<harth is not valid unless for necessity or 
benefit to tarwad. 

The granting of a melcharth before tbe exoiry 
of the term of the kanom is invalid, save wh^re 
:the melcbarth'boldor proves necessity or benefit 


to the t.arwad: .1. I, It. IU 15 ^fad. 307; 16 J.O. 
S9l and 21 I. C. 1007. Foil. [p 251 C 2] 

The surrender of n term of a kanom and iie 
renewal as from the date of the surrender docs 
not affect the prinjinle [P 254 C 2] 

(bl Malabar Law—Kanom—Grant of mel¬ 
charth—Proof of necessity—Reasonable in¬ 
quiry as to its existence—Extent of inquiry 
explained. 

The molcharth-holder should show that there 
was necessity for the melcharth and that he 
satisfind him.self by reasonable inquiries as to 
the oxisltiDce of such a necessity. Ordinarily, it 
is eocugh if he satisfic.s himself that there is a 
pre existing debt and ho is not bound to pursue 
bis inquiries and find out if there was a neces¬ 
sity for tb it debt. It is not enough however that 
he inquired of tlie karuavan graniiiig the mel¬ 
charth and rested coutoDt with the statement 
made by him. Where a member of the tarwad 
has already notified that the impending aliena¬ 
tion is improper it is his duty to make inquiries 
of sucli member. IP 255 C ij 

C. V. .inanthakrishna Aiyar—lox Ap- 
pell-aiit. 

T. R. Raviachandra Aiyar —for Res- 
pendents. 

Abdur Rahim, J.—The plaiutifTmthe 
suit from which this appeal has been pre¬ 
ferred is a senior Ananiravan of tbe tat- 
wad of which defendant 2 is the karnavan. 
Defendant 1 holds a kanom, Bx. 2 in tbe 
case, executed on 24th August 1914. The 
object of the suit is to have that kanom 
set aside on the ground that it was an 
impvudeut transaction and was injurious 
to the interests of the tarwad. Defen- 
diiit 1, who is the karuavan of a rich 
tarwad, has had dealings with defendant 
2's tarwad for a long time prior to the 
suit. He holds kanoms and melcharths 
on large properties belonging to defen¬ 
dant 2's tarwad including the property 
in dispute. 

In order to understand the questions 
arising in the case, it is necessary only 
to go back to Ex. 20 which is a melcharth 
in favour of defendant 1 in respect of 
the property comprised in Ex. 2 executed 
in May 1916. The melcharth therefore 
which is a sort of second charge, would 
expire in 1908. In 190'2 defendant 29 
predecessor executed in favour of defen¬ 
dant I’s predecessor a puramkadam—that 
isasecond charge—on receiving a fee of 
about Rs. 1,350. That document con¬ 
tains a stipulation for renewal of the 
melcharth, Ex. 20. Then, disputes arose 
between the parties not merely wish res¬ 
pect to this property hut also with res¬ 
pect to properties belonging to defendant 
2*8 tarwad in possession of defendant 1. 
A notice was given by defendant 2 m 
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1914 to defendant 1 asking the latter to 
surrender the property comprised in 
Ex. 20. There had boon two suits insti¬ 
tuted with respect to other properties of 
defendant 2’s tarwad in possession of 
defendant 1. All these disputes it ap¬ 
pears were arranged to be settled hy the 
tnediation of certain pleaders practising 
at the Palghat Bar, and in the result, 
Exs- 2 and 3 were executed. It appears 
that altogether Rs. 3,000 was paid by 
defendant 1 to defendant 2. out of which 
Bs. 1,000 was the fee for renewal. The 
case of the plaintiff is that Ex. 2 is a 
renewal of Ex 21 which was to expire 
only some time in 1920. It was strongly 
contended by Mr. Ananthakrishua Aiyar 
for the appellant that we must ignore 
Ex. 21, altogether, as that wasdisputed hy 
the parties and as Ex. 2 was executed un¬ 
der an arrangement arrived nt hy way 
of compromise. But the whole case tried 
before the Court was that Kx. 2 was ex- 
cuted before the expiry of the term men¬ 
tioned in Ex 21 and therefore it was 
invalid unless defendant 1 was a* le to 
show that the transaction was for the 
heneht of the family or was entered into 
lor a necessary purpose. The document 
Ex. 2, itself states that 

"tbougli a period of five yem and eight Months 
has yet to expire of the former puramkadom 
doraise for 12 years (meaiiiQU thereby Ex. 21), 
yet we have to-day given you tins demise for 
12 years as \vc are pressed for payment of the 
amount on the pronote with iutcrest thereon 
executed to M. K. Krishna menon.” 

The written statement of defendant 1, 
para. 1, also proceeds on the same basis 
and the evidence of defendant 1 himself 
is to that effect. And the question raised 
by issu 1, the issue bearing on the 
point is: 

''whether the demise, Ex. 2, was valid and bind* 
ing on tbeitarwad in view of the fact that dofen- 
dant 1 has surrendered bis prior demise before 
he took this demise."' 

By the prior demise here is meant the 
puramkadam Ex 21. I think it would 
be altering the entire case if wo were now 
to accede to Mr. Ananthakrishna Aiyar's 
contention that Ex. 21 must be ignored 
altogether and that we must bold 
that since the term in Ex. 20 ex¬ 
pired in 1908, Ex. 2 should not be 
treated as a transaction entered into 
before the expiry of an existing demise. 

Mr. Ananthikrishna Aiyar has next 
arguod that since there were disputes 
between the parties as to the validity of 
Ex. 21 and also about other transactions 


anil as I'lx. II wus oxocnl.ocl in setMoinont 
of thO'O dis)'Uf(‘';, no (pie^fion of 
sity or l)onolit to llu» tarwad itriso^ in 
connexion wirl\ Ex. 2 al all. Bnttlio 
suit ra'ses the qiie->l.ion. not wjioiher 
Ex. 2 is binding on defen lard 2, fmt whe¬ 
ther it bindstho tarwad of w)ii<-h di fon¬ 
dant 2 is the karnavan. F,x. 2 wa-< (^xc ut i'1 
long before the expiry of the term of 
Ex. 21. The contention on behalf of Mm 
plaintiff is tliat'lefend int 1 n.nst pi’ove 
either necO'^sity or benefit to the tarwad. 
I do not think tlrat tlie fact that doftm- 
dant 2 executed Ex. 2 under the media¬ 
tion of some p 0 «-sona would liy itself re- 
lieve defendant 1 in the circumstances 
of the case from making out that this is 
a transaction which is binding on the 
tarwad. The defendant did not attempt 
to m.ake a case before the trial Court that 
the tjan^action should ho upheld on Mie 
grouul that it was part of the terms of a 
bona fide settlement of (li'put“>i. If iio 
had S"t lip such a defonco. the nature of 
the entire di^imte. would have to ho look- 
el into. All facts which will show that 
it was a liona fide settlement should have 
been placed before the Court. It lias 
been rulel in more than one case that if 
a melcharth is granted before the expiryj 
• of the term of the kinom. the melelnrth- 
holder must prove necessity or henrfit to 
the tarwad: see Raman Nambuir v. 
Raman Namhiar (l), Cheria Chirikan- 
dan V. Krishnan Namhiar (2), and Mot- 
din Kiiti V. Kunhi Koi/an (S). In the 
first two nases Sundara .Aiyar, J and Sa- 
dasiva Aiyar, d. who had considerable 
experience of Malabar la v and litigation, 
took part. In fact M r. Ananthakrishna 
Aiyar has not seriously contended that 
these rulings are wrong. 

But his argument upon which he has 
insisted a great deal is that the rule re¬ 
garding the grant of a melcharth has no 
application to the renewal of a kanom. A 
melcharth is what is granted to a person 
other than the kanomdar or tenant, 
while if a kanon is renewed to the holder 
of the kanom himself that is a case of re¬ 
newal. The ground upon which the rule 
relating to melcharth has been based is 
two-fold:—firstly, if a kanomdar grants 
a melcharth before the expiry of the 
term of the kanom. he is practically fet¬ 
tering the discretion of tlie person who 

(1) A. I. R. 1915 M .d. 307=25 I. 0. 578. 

(2) L19121 10 I. 0. .391. 

(9) A. I. R. 1915 Mad. 650=27 I. 0. 1007. 
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may hold the otlice at the time of tlie ex- 
liiiy of thehanom. Secondly, it is not 
jiossihle always to ascertain beforehand 
wliat would he fair and reasonable terms 
fur the rnelcharth l)efor 0 tlio kanoin has 
expired. Both thesec.msideratiotH seem 
to ajiply with equal force in the case of 
renewals, i. e., wliere a kanom is re¬ 
newed laeforo the expiry of its term, 
Mr. Anantliakrishiia Ai\ar arjtues that 
there is no rule prohibiting tho surrender 
of a |)‘jrtion of tho term of a kmom and 
that in fact such a surrender wouM be 
beneficial to the taiwvad. 1 am not pre¬ 
pared to say that the surrender of a por- 
tion of the term must noce.sjanly be he- 
neficial to tho tarwal; hut even suppos- 
iiu^ it to 1)0 so. tho tirant of another ka- 
notn v hich would expire after the date 
of the expiry of tho term of the original 
kanoin would conm within tho purview 
of llie ruling relating to rnelcharth and 
tlie same considerations would apply. 
Tho question shortly put is. why should 
a karnai au he in a hurry to renew a ka- 
nom lieforo its term expires. If he can 
show that there was necessity to renew 
the kanom at that stage or that it was 
for the benefit of the tarwad that he 
should do so, that would he suflicient 
justification. I think therefore that the. 
principle of the rulings above cited ap¬ 
plies to this case, and this is also the 
view of the Subordinate Judge who is 
presumably familiar with the Malabar 
law. Then remains the question whether 
Ex. 2 is a valid transaction. Defendant 1 
has not been able to prove actual neces. 
siby, but his real case has been that be 
made bona fide inquiries before obtaining 
Ex. 2 and that he was satisfied after such 
inquiry that necessity existed for the 
transaction in question. 

What are the exact limitsof the enquiry 
which a person obtaining a transfer or 
advancing money to a person in the posi- 
tion of a karnavan, whose position is 
very much analogous to that of a mana. 
ger of an ordinary Hindu family is re¬ 
quired by law to make are not capable of 
being defined for all cases. But I think 
it is amply clear from the authorities 
that it is not only enough for the alienee 
to show that he made inquiries of the 
karnavan himself and that he was satis¬ 
fied with the statements made by him. If 
that was all that was wanted, there would 
be hardly any case in wich it would not 
be possible for the alienee to satisfy the 


letter of the law. In Kameswar Prashad' 
V. Hun Bahadur Singh ( 4 ) Sir James 
Colvile, delivering the judgment of the 
Julicinl Committee, says that 
"their rj.;id?hips in uo degree depart from the 
principles laid down in the case of Hunooman- 
P'lsfiud I(ind'iy V. Mt. Babooee Munraj Koon- 
i/'firc (.'d which has been so often cited. They 
have applied those principles in recent cases not 
only to'the case of a manager for an infant, 
which was the case there, but to transactions on 
all fours with the present, namely, alienations 
by !i widow, and to transactions in which a 
father, in derogation of the rights of bis son 
under the Mitalcsliara law has made an alien* 
ation of ancestral family estate. The principle 
hroadly laid down is, that although the lender 
is not bound to see to the application of the 
money, and does not lose his rights if, upon a 
bona fido inquiry, be has been deceived as to the 
existence of the necessity which he bad reason¬ 
able grounds for supposing to exist, be still is 
under an obligation to do certain things." 

The words of the judgment in that 
case are : 

"Their Lordships think that the lender is 
bound to inquire into the necessities for the loan 
and to satisfy himself as well as he can, with, 
reference to the parlies with whom he is dealing, 
that the manager is acting in the particular in* 
stance for the benefit of the estate; but they 
think that if he docs so inquire and acts hon* 
estly, tho real existence of an alleged sufficient 
and roasonably credited necessity is not a con¬ 
dition precedent to the validity of bis charge, 
and they do not think that, under such circum¬ 
stances, he is bound to see to tho application of 
the money 

Theii fjordsliips do not think that a 
bona fide creditor should suffer when he 
has acted honestly and with due cautiou^ 
but is himself deceived. The same prio- 
ciple was applied in Eavaneshwar Pra¬ 
sad Siiigh v. Chandi Prasad Singh (6)» 
which was confirmed by the Privy Coun¬ 
cil on appeal. At page 751 (of I. L. B. 
38 Cal.) it is pointed out that the inquiry 
was wholly insufficient and could not be 
said to be bona fide on the ground, among 
others, that the Maharajah of Durbhanga, 
who was the alienee there, merely satis¬ 
fied himself with the enquiries made of 
his servants and did not make enquiries 
of the creditors and the heirs, aud that it 
was not sufficient merely to ask the 
debtor if be was borrowing for necessity 
and to be satisfied with his answers. lu 
this case it is alleged that there was a 
debt of Rs. 3,000 outstanding on a pro¬ 
missory note executed by defendant 2 
to one Kutti Krishna Menon. The 
evidence is that defendant 1 and hjs 

( 4 ) LWSll 6 Cal. Sia=8 I.-A- 8 (P. O.i. 

(5) L1854-57] 6 M. I. A. 393=18 W. B. 81 note; 

(P. C.). 

(6) L19111 38 Cal. 721=12 I. C. 931- 
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pleader made enquiries of defendant 2 
•as well as of Kntti Krishna Menon. 
The promissory note was for Rs. 3,000 
and part of the amount, at any rate, is 
alleged to have been borrowed for the 
purpose of repairing a temple belonging 
to the defendant 2’8 tarwad and for the 
performance of the purification'ceremony 
■after the repairs. This Kutti Krishna 
Menon is a close relation of defendant 2, 
being his son’s 6rst cousin. The note 
was executed shortly before Ex. 2. De¬ 
fendant 1 is a neighbour of defendant 2 
and as he has had money dealings with 
him he may well be presumed to have 
-some knowledge of his affairs. Now, 
the real point as regards this is that 
the plaintiff, the senior anandravan 
of the tarwad, a few days before the 
transaction had given a notice {Ex. C) to 
defendant 1 that defendant 2 was trying 
"to execute documents to the injury of 
the tarwad and to raise money for 
the purposes of his own extravagance. 
He also sent him a notice which he had 
published in a vernacular paper, and 
■there it was stated that defendant 2 
wanted to execute a renewal which was 
not for the benefit of the tarwad nor was 
there any necessity for it. In spite of 
these notices, defendant 1, who is a plea, 
dor of considerable experience and stand¬ 
ing in the profession, does not think it 
worth his while to refer to the plaintiff 
and ascertain from him liow far the 
allegations made by him were well 
founded or not. The repairs of the 
temple were alleged to have been met by 
subscription from the tenants and there 
was no necessity therefore for borrowing 
any money. It ought to have also struck 
defendant 1 that Kutti Krishna Menon 
being a near relation of defendant 2. it 
would be safer to require some indepen¬ 
dent proof of the hona fides of the pro¬ 
missory note. It is dilRcult to under, 
stand why defendant 1 shouH have 
refrained from taking what would appear 
to anybody, and especially to a pleader, 
^vious steps for securing his position. 

fnA?- to the plaintiff 

XaT« ' 

ot'^a 2 ooasista 

ala an A “'‘I® VOr- 

80D9 and he ought to have asked sLe 

tbini t to raise any money. I 

think It he had made proper inquiries, he 


would iiavo loarnt I hat M,p ropuiia of ( ho 
temple woio mol. hv snhtcriptiori!? from 
the tenants aiid I nmsi. hold that ho 
should not have placed implioit rGiianco 
on the stalenuMit of tlyfutul.ant. 2 cu-of 
Kutti Krishna ^feuun. I think ttmro is 
great force jn tlie argument of Mr, llama, 
cliandra Aiyar that tliis pavuiciit of 
Rs 3,000 or of Rs, 1,000 as lenowal fee 
for Ex. 2 couM not liave heen for pur¬ 
poses of necessity, and it was more or 
less an afterthought that struck defen¬ 
dant 1 to get hold of a promi.^sory note 
in favour of Kutti Krishna Menon. Kutti 
Krishna Menon is a wealthv man and hig 
evidence is that he obtained Rg. GO out 
of this Rs. 3,000 as consideration for au 
agreement not to press for the loan. 
There is absolutely nothing to show any 
sort of necessity why only a few days 
afterwards money had to he raised hy 
Ex. 2 in order to pay off this loan. It 
is pointed out by the learned Suhordinato 
Judge that the money alleged to have 
been repaid to Kutti Krishna Menon was 
not invested in any better security or to 
any greater advantage, but in fact it was 
lent to a bank at a lower rate of interest 
than under Ex. 1. I think the conclu- 
sion of the Subordinate Judge was amply 
justified that necessity is not proved or 
that any beneht accrued to the tarwad 
from Ex. 2. It appears that defendant 2 
IS an old roan and it is not atall unlikely, 
having regard to the fact that there are 
several tavazhis in this tarwad, that he 

wanted to enrich his own family at the 
exitenso of the tarwad of which ho was 
the karnavan. it seems to me that if 
^ defendant 1 had made projier inijuiries 
he would have found cut that there was 
no necessity whatever for executing 
Ex. 2. On the other hand, it seems to 
me extremely probable, as suggested" by 
Mr. Raraachandra Aiyar, that this tran¬ 
saction was really a terra of the settle- 
ment of certain disputes with respect to 
other properties in respect of which suits 
were pending and that it was not a 
transaction entered into for purposes of 
tarwad necessity. As already pointed out, 
it was not sought to be proved that, 
apart from iho question of benefit or 
necessity, the settlement was binding on 
the tarwad. 

There has been mucji discussion before 
U8 as to a recital in Ex. 2 in respect of 
the value of certain improvements 
amounting to Rs. 400 to Rs. 800, which 
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is iTia>lo payable along with the mortgage 

monev sicurtii hv Kx. 2. Those improve- 

♦ % 

nieiit~. it is abundantly clear, had al- 
ready been paid for by defendant 2 s tar- 
wad, and therefore nothing was due on 
that'account. Defendant 1, when in the 
witness box, gave up his claim saying at 
the same time that he was not satisfied 
that the improvements had been paid 
for. I think there can be no doubt what¬ 
ever that the case of the plaintiff on this 
point is perfectly true and is borne out 
by Ex. D, the draft of which Ex. E was 
corrected by defendant 1 himself. It is 
however possible that at the time of 
fchs execution of Ex. 2 defendant 1 
had forgotten what was stated in 
Ex. D and therefore it is unneces¬ 
sary for me to hold that the recital 
regarding the improvements in Ex. 2 
was deliberately false. However, in view 
of my finding that there was no neces. 
sity for the execution of Ex. 2 at all, 
I do not think it necessary to discuss 
this part of the cise any furr.her. I agree 
with the finding of the Subordinate -ludge 
that Ex. 2 is not valid and binding on 
defendant 2's tarwad and the appeal 
must he dismissed with costs. 

Seshagiri Aiyar, J.-^I would have 
simply expressed iny concurrence with 
my learned brother’s judgment, had it 
not been for the fact that I am unable to 
agree unreservedly with \^hat he says re¬ 
garding the conduct of defendant 1. 
Therefore I shall sny a few words on 
the two questions of law argued by Mr. 
Ananthakrishoa Aiyar with special re- 
ference to the conduct of defendant 1. 
I entirely agree in thinking that the 
document should nob be regarded solely 
as the result of a comprcmise. There is 
no issue upon that question. If that 
question had been raised, there would 
have been a necessity to go into the evi¬ 
dence as to whether defendant 1 was 
acting honestly in putting forward the 
claim that Ex. 21 is not binding upon 
the tarwad. Therefore it is not open to 
the defendants now to set up that case. 
Upon the further question argued by Mr. 
Ananbhakrishna Aiyar that there was 
' a surrender of the previously existing 
kanom and that the renewed kanom 
which dates from the date of the sur¬ 
render is not affected by the same mis¬ 
chief which affects a melcharth or re¬ 
newal which is to take effect on the ex¬ 
piry of the existing kanom, 1 fail to see 


how on principle the two questions are! 
different. The reason why the melcharthc 
are discountenanced under the Malabar 
law is this: there is an existing con¬ 
tract which the karnavan has made 
which is binding on the tarwad. It has 
a particular term to run. It is not there¬ 
fore open to a karnavan to anticipate 
the term and to get a new contract exe¬ 
cuted without showing that there was 
necessity for making a new contract. 

When the old kanom expires, there may 
be a new man who will be able to apply 
his mind to the circumstances arising at 
the end of the period. He may probably 
think that the old tenant should not be 
given the kanom again; or he may also 
think that it would be necessary in the 
interests of the tarwad that fresh terms 
should be imposed upon the old tenant. 
Therefore it is not ordinarily open to a 
karnavan to anticipate what is going to 
happen some years after. It is a well- 
known fact in Malabar that melcharbhs 
and renewals are given mostly in the 
personal interest of the karnavan for 
the time being who is anxious to enrich 
himself at the expense of the tarwad. 
Those are the gronnds on which these 
transactions have been discountenanced 
by Courts, and I fail to see how the fact 
that there is a surrender of the existing 
period and the kanom is made to date 
from the date of the surrender could 
make any difference in the principles to 

be applied. Therefore I agree with my 
learned brother in thinking that as in 
this case there was some time still to 
run for Ex. 21, the fact that the period 
was surrendered and a new kanom was 
taken on that date, should not make any 
difference in considering the question. 

Upon the second question I do not go 

the whole length which my learned 
brother has gone. I see nothing in tb® 
conduct of defendant 1 to show that 
he has not been acting honestly and bona 
fide. In my opinion he has been mistaken 
in judging of his rights and duties. There 
were two suits, one in which he was 
himself the plaintiff and the other m 
which he was the defendant. A notice 
had been given by defendant 2, impeac- 
ing the validity of the kanom by bis 

predecessors; in these circumstances de¬ 
fendant asked his own vakil and e 
vakil for defendant 2 to settle the diB« 
pute between the parties. He apparen 5 
relied upon their mediation and enter 
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into this arrfingeraent. Now it may he 
that ho felt himself very sure of his 
position and did not make any further 
inquiries. But I do not think it can he 
said that he shirked any inquiry or 
acted otherwise than honestly in this 
matter. In my opinion the evidence 
which has been given is entirely to his 
credit, and there is nothing suggested in 
the cross examination to show that he 
was acting fraudulently or was not he. 
having properly towards defendant 2, 
wlio is said to be an old man. After all 
it must be remembered that defendant 1, 
although a vakil, was acting in tlie inter¬ 
ests of his own tarwad which he was 
bound to protect. In these circumstances 
I am not prepared to say that he was 
acting otherwise than honestly and bona 
fide in conducting the negotiations. At 
the same time I am prepared to agree 
with my learned brother that the inquiry 
which he instituted was not s.ufficient in 
the eye of the law to justify the transac¬ 
tion. As has been pointed out by my 
learned brother, attbetimeof the transac¬ 
tion two notices were sent to Hefen- 
dant 1, Ex. 0 and Ex. L. Ordinarily it 
would be enough for a lender to be satis- 
bed that there is a pre-existing debt, for, 
if a lender is to he com.pelled to find out 
that that debt also was one contracted 
for necessity and if that is to be insisted 
upon in the case of each loan, tlie result 
would be that the lender would have to 
go back a number of years aud to in- 
vestigate the affairs of the family from 
the outset. 

I do not think that is what the law 
requires of him to do. Nonetheless 
when defendant 1 had the notices from 
plaintiff 2 that the money he was going 
to lend to defendant was for the latter’s 
personal use'and would not bind the 
tarwad. it was his duty to have gone 
to that person and made inquiries ae to 
whether the representations made in the 
notices were true or not. His failure 
to make further inquiries was certainly 
wrong and certainly not legally justifiable. 

J^^vaneshwar Piasad Singh v. 
Chandt Prasad Singh {6) lays down the 
principles applicable to the present case. 

L do not understand the decision to rule 
that in all oases whore a man is lending 
to pay off a pre existing debt, the lender 
must not only satisfy himself that there 
a debt but that the debt is also one 
[binding on the family. As I said before. 


Madras SO.') 
in my opinitui. ilyfonilmt 1 appiiront-ly 

holiovo'l tliat tin' of fho two 

vakils was siilViri«'iii lo cnaMo hitn to 
lend the Itioiiov; I ilo m.l Ihitilc ; hut ho 

can 1)0 said to have ai-i.i'.l lii..hn^)M^(,lv or 

not to have acted Iidm' ti'ln in hivin'* 
taken the renowal. As roguii-; (1 h> 
tion al)out the insoition of tho fiirtlici 
charge in the document for impruvnniciit. 
the same remarks would a[)pty hero also. 
I am unahlo to agree with Mr. Kami- 
chandra Aiyar that there was anything 
sinister in the conduct cf defondani 1 
in getting this provision for a further 
charge inserted in Ex. 2. The llrst 
document which he attested, Ex D, was 
in 1898 and 16 years later he took this 
document, Ex. 2. from defendant 2 after 
the mediation of the two vakils. Ho 
may say that he wasuudcr the impres¬ 
sion that the money was not paid an-l he 
has sworn to the fact that his karnavan, 
Thoppan Nayar.did not receivotht money, 
I see no reason for not believing tho evi¬ 
dence given by him in tho witness.box. 
It is unnecessary bo pursue this subject 
further because, in my opinion, if tho 
matter rested only with Ex. 2, I would 
have come to the conclusion that the two 
transactions were entirely separable. Bub 
as I have come to the conclusion that no 
necessity or benefit to the tarwad is 
proved by defendant 1 in respect of 
Ex. 2, it is unnecessary bo say whebher 
the second clause should ho regarded as a 
clog on the equity of redemption and 
whether it would be valid and binding 
on the tarwad. 

I agree in the conclusion como to by 
my learned brother that tho appeal 
should bedisniissed with costs. 

S.n./r.K. Appeal dismissed. 
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Oldfield and Sadasiva Aiyar, JJ. 
Nataraja Eff/ai—Petitioner—Appel¬ 
lant. 

T. 

Subharaya Pillai and others —Respon¬ 
dents. 

Letters Patent Appeals Nos. 133 and 

134 of 1917, and Civil Revn. Petn. No. 
687 of 1917, Decided on 14bh February 
1918, against judgment of Krishnan, J., 
D/. 30th August 1917, in Civil Revn. 
Petn. Nos. 634 and 536 of 1917. 

(a) Guardians and Wards Act (1890), 
S. 41 (3)—Death of Ward — Court can pass 
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order directing guardian lo hand over pro¬ 
perties to minor’s heir. 

Wliere llie j:o\\ers of a guardian for the pr;* 
j erty cf a minor cease, owin^ to the minor's 
death, the Court has jurisdiction, under S. Jl (3) 
to pass an order directing the guardian to deliver 
the propertv of the minor to the hitter's heir. 

LP ' 2 ic, G n 

(b) Guardians and Wards Act (1890), 
S 41 (3)—Words “for any cause” include 
death of minor.” 

“'i lic words “for any cause” in S. 11 (3) are 
not confined to the cau.scs menlioiud in Cls. (1) 
and (2) of the section and the death of the minor 
is also a ‘‘cause” whicli puts an end to the powers 
of the guardian within the meaning cf tlie ex¬ 
pression ‘any cause.” IP 256 0 1, 2] 

(c) Guardians and Wards Act (1890), 
S. 41 (3)—'Properly belonging to ward” ex¬ 
plained 

The expression “property belonging to the 
ward” in the same clause includes property which 
belon:;od to the person who was a ward though, 
by (ho cessation of his minority or by his death, 
he has cea'cd to be a ward. I.P 250 G2] 

S. Miithiah Mnduliar —for Appellant. 

T. Narasimha Aiyangar—ior Respon¬ 
dents. 

Oldfield, J. —The lower Court's order 
was passed ou the death of a minor to 
whose property it had appointed a guar¬ 
dian. and directed the handing over of the 
property by that guardian to one of those, 
who claimed as the deceased minor’sheir. 
It is urged, first, that it had no power to 
pass such an order and should havedirec- 
^ted the guardian to institute an inter- 
Ipleader suit. Bub it is not shown how it 
had the riglit to give him any such direc¬ 
tion. S. 41 (3), Guardians and Wards Act 
;(8 of 1890) appears wide enough to cover 
the Court’s action; and the Court in 
Murlidhar Nalha v. Vallabhdas Murli. 

(1) appears to have acted similarly 
without objection being taken by the ap¬ 
pellate Court or the parties. In these 
circumstances I hold that the lower 
Court’s action was within its powers. It 
is then contended that the lower Court 
used its discretion wrongly. It had mate¬ 
rials before it which it apparently con- 
sidered, and we are not prepared to say 
that its discretion was not rightly exer- 
cised. The Letters Patent Appeals and 
the Civil Revision Petition fail and are 
dismissed with costs, except in Letters 
Patent Appeal No. 134 of 1917 in which 
there is no appearance. 

Sadasiva Aiyar, J. —I feel clear in 
my own mind that the words in S. 41, 
01. (3), Guardians and Wards Act (8 of 
1890) “for any cause” are not confined to 
the causes mentioned in Cls. (l) and (2) 

(1) [1909] 33 Bom. 419=3 I. 0. 172. ' 
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and that when the death of the minori 
ward occurs that also is a “cause” which 
pubs an end to the powers of the property 
guardian within the meaning of the ex¬ 
pression “any cause.” I am also dear! 
that the expression “property belonging 
to the ward” in the same clause includes 
property which belonged to the person 
who was a ward though by the cessation 
of his minority or by his death, he ceased 
to he a ward. That under S. 41, 01. (:r-). 
Guardian and Wards Act, the Court has 
jurisdiction to pass orders where the 
powers of the guardian cease through the 
minors' death seems to have been as. 
suraed as a matter of course in tbecaseof 
Murlidkar Natha v. Vallabhdas Mnrli^ 
dhar (l). I agree therefore that these ap. 
peals and the Civil Revision Petition 
should be dismissed with costs as regards 
Letters Patent Appeal No. 133 of 1917 
and Civil Revision Petition No. 587 of 
1917.- 

S.n./r.k. Both Appeals and 

Petition dismissed, 
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Oldfield and Seshagiri Aiyar, JJ. 
Marimuthu Naicken —Petitioner—Ap 
pellant. 


V. 


Ramasami Padayachi and others — 
Respondents. 

Appeal No. 129 of 1918, Decided on 
20th February 1919, against order of 

Dist. Judge, South Arcot. 

Limitation Act (1908), Art. 182 (5)—P«y' 
ment out of Court not mentioned—Still ***' 
cution application extends period—CivilP.C. 
(1908), 0.21. Rr. 1(2) and 2 (3). 

An execution application which omits to men- 
tioD an uncertified payment towards the decree 
out of Court is, notwithstanding such omission, 
an application “in accordance with law within 
the meaning of Art. 182, Sch. 1, Lim. Act. 

' [P256 0 2) 

E. Venayaka Row — for Appellant. 

N. S. Rangasawmi Iyengar—tor Bfls* 


ients. 

udgment. —The case lies in a smw* 
pass. The pebibioner appellant didu® 
ition in a previous execution apph^* 
an alleged payment towards the o®* 
, which had not been certified toth® 
rt. The question is whether in this 
> 0 ct the application was in accordan^ 
li law with reference to Art. 1 ’ 
. l,Lim. Act. Reading 0. 21, B. ' 
.1 P. 0. with order 21, R. 3 (w» ^ 
t answer the question in the . 
. The result is that the appealagaio 
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order is allowed and the application re- 
raanded to the lower Court for disposal 
according to law. Costs to date will fol¬ 
low the result and be provided for in the 
order bo he passed. 

S.n./r.K. Appeal allowed. 

A.I.R. 1919 Madras 257 
Ayling and Kbishnan, J.T. 
Kottarathil Pulhiuapurayil Pokhe) 
Defendant —Appellant. 

V. 

Balathil Parkum Chandrankandi 
Kunhamad and others —Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 1558 of 1917, Deci¬ 
ded on 27th September 1918. from decree 
of Temporary Sub-Judge, Tellicherry, in 
Appeal Suit No. 715 of 1916. 

(a) Civil P. C. (1908), 0. 21, R. 63-Suit 
by attaching creditor to set aside fraudulent 
alienation by )udgment-debtor is maintain¬ 
able—Suit need not be representative— 
Transfer of Property Act (1882), S. 53. 

A suit by an attaching dectco-holder to sot 
aside au alienation by the judgcncQt-debtor us 
infringing S. 33, T.P. Act, is not liable to be dis¬ 
missed merely on the ground that it is not a re¬ 
presentative suit on behalf of the general body 
of creditore; 34 1. C. 778; 27 Bom. 146; 43 I. C. 
€51 (f*. B-); 1C Bom. 1 and 32 C(il. 198(P. C.), 
Expl. and Dist\. 34 Cal. 999, not Appr.’, 
^follall, In re Kingstnn Cotton Mill Co v. 
Mou'ilt, (HJU) I Ch. 831; Cornuh v. Clark, 
(1872) 11 /’/I?. IBl; Idc'il yir.7/in</ Co. v. //of- 
land, (1907) 2 Ch. 157; Hce^e Ptiver Silrer 
Minimj Co. v. .\lti‘ell, (l^OJ) 7 Kij. S47 and 
Maddever, In re. Three Tovns Jiani:m / Ci>. v. 
Maddever, (13.84) 27 Ch. D. 523. Did. 

(b) Transfer of Property Act (1882), 
S. 53 —Suit need not be of representative 
-character. {Ob'ter). 

Obiter. — Even an ordinary creditor suing 
to sot aside an alienation under S. 53 is under 
no obligation to sue in a cepresontalivo charac¬ 
ter. [P 259 0 21 

(c) Civil P.C. (1908). O. 21, R, 63-Suit 
by attaching creditor—Mere declaration 
atlced if immaterial. 

Per .Ivli'iy, /.—There are no restrictions as 
to the nature of the suit to be brought by the 
attaching creditor under 0. 21, R. 63. That 
the plaint only asks in terms for a declaration 
that the property is liable to sale in execution 
of the decree is immaterial. IT 258 C 1) 

(d) Transfer of Property Act ^1882), 
S. 53—Suit to set aside fraudulent aliena¬ 
tion—Representative character is not necei- 
••fj—Suit in individual capacity—Amend¬ 
ment of plaint—Decree setting aside transfer 
—Form No. 13, App D, should be adopted 
—Civil P.C. (1908), O. 21,R. 63, App. D. 
Form 13. 

Per Ktiihnm, /.—There is no rule either in 
the English or la the Indian law iustifying the 
dismissal of a suit under S. 58, T.P, Act, because 
it is not brought In a repreesotatlve capacity, 

1919 M/33 !i Zi 


To avoid till' ilitTiciilty of a multiplicity of .-iiiils 
the tri.il Court may, of its own motion, iiiul 
should, if movi'cl by thi'Ir.in^foreo-dofoiulant. 
direct that a <uit by a ci-.'litor under tlie 

section .•sliouM be aijii‘n(l'<l .‘to to make it .a 
suit on behalf of .all tin* fr-litur?;. ThoC.iurt 
should aNo take cira, wlo ti i i-t-tiiiL; a decree 
setting aside a transfer ovon in a single credi¬ 
tor’s suit, to adopt Form No. V' in .\p i, T), 
Civil P.C. 

K. Ramanalha flhcnai —for Ai'pellant;. 

C. Madlinvan Nair ami/J. J^orkcr — 
for Respondents. 

Ayling, J. —In this case the lower 
appellate Court seems to me to have 
erred in supposins that unloss thocon- 
tested sale deed. Ex. 5, is merely a slum 
transaction, the present suit is not 
maintainable. The ruling quoted [Pain, 
niandi Chcttij y. Appunt Chettiar il)], 
if examined, does not support such a 
view; nor does the later If'ull Bencli rul¬ 
ing [SnI’ramnni Ayynr v. Muthia Chel- 
tiar (2)j which considered the same 
question, and to which I was a party. 

What was deci'hl in these cases wa.s 
this; that, where the validity of an 
alienation is impu-^ned on the ground 
that it offends against S. 53. T. P. Act, 
that alienation must 1)0 uphold until it 
is set aside in proceedings properly in- 
stituted for the purpose. The exact 
nature of the proceedings which should 
be instituted was not deteriuinoJ. In 
Palaniandi Chetly v. Appavu Clietliar 
(1) Coutts.Trotter, -T., expressed theo))i- 
nion that a creditor suing to set aside an 
alienation on this ground must do so on 
behalf of all creditors, unless (as in the 
case before us) ho was a judgment-credi¬ 
tor who had taken attachment in execu¬ 
tion of his decree. This view was dis- 
sente-d from by tlio other learnel dudgo. 
Seshagiri Aiyar, J. and the Full Bench 
expressly left the point undecided. No 
other light is thrown on the nature of 
the proceedings by either judgment. 

What we have therefore to consider is 
whether the present suit should be trea¬ 
ted as one properly instituted for the 
purpose of setting aside the assignment 
deed Ex. 5. It was brought by plaintiff 
under 0. 21, R. 63, Civil P. C. Defen¬ 
dant 1 had preferred a claim to the pro¬ 
perty attached by plaintiff, based on 
Ex. 5, which had been allowed under 
0. 21, R. 60. Plaintiff therefore brought 
this suit, as he was bound to do by 0. 21, 
R. 63, to establish the right which he 

“OTaSlCl 84 I- 0. 778. 

(2) L19191 41 Mad. 012=43 I. 0, 651 (P. B.). 
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as tliat of his ju'lgineiit.debfcors. Whe. 
thor it WM3 the jiulgnient-clebtor’s pro¬ 
perty or not depends solely on whether 
Ex. 5 be upheld or set aside. The suit 
directly raises, and actually turns upon, 
the validity of the assignment hy I'jX. 5, 
and in my opinion, it must be regarded 
as one properly instituted to set aside 
that transaction. That the plaint only 
asks in terms for a declaration that the 
property is liable to sale in execution of 
the decree is immaterial. The form the 
suit has taken is determined by tire pecu¬ 
liar position held by plaintilE The law 
declares tliat an attaching decrcc-hoMer 
against wliom the claim of a tliirJ party 
is allowed nnut within a year of the 
date of the ortlor lO estahlish iiis right; 
failing which the latter is extinguished. 
It puts liiin in a sjieciallv unfavourable 
position as regards limitation as compa¬ 
red with an or.linary creditor; bat on 
the other hand, in proscribing the exact 
nature of his remedy it frees liim from 
any other restrictions as to the nature of 
the suit to be brought which the latter 
may labour under. 

It seems to mo impossible to hold that 
as appellant’s counsel contends, he is 
bound to bring two suits, one in his indi¬ 
vidual capacity under 0. 21, ]l. od, to 
save himself from . limitation, and ano¬ 
ther as a representative of tlie whole 
body of creditors impugning the validity 
of the alienation, guite apart from the 
provisions of 0. 21. li. 63, the exceptional 
positjon of a ludgment-creditor is gene¬ 
rally recognized even in English law; 
vide 15 Halsbury 89. In Palaniandi 
Chetty V. Appavu Chettiar (l) Coutts- 
Trottor, .1. poiuU out the distinction; 
and although it was ignored by the 
learned Judges in Hakim Lai v. Moosha. 
harSahu (3), this may have been because 
the point was not raised and the decision 
of the case proceeded on altogether diifer- 
enb grounds. Our attention has been 
drawn to no case in which a suit by an 
attaching judgment-creditor was dismissed 
simply because it was not brought in a 
representative capacity. \Yhether an 
ordinary creditor who seeks to set aside 
an alienation as infringing S. 53. T. 
P. Act, must sue :n a representa. 
tive capacity we are not called upon 
to say. I must not be understood to 
hold that he isunderany such obligation. 

^3) Llt‘07iTl”CuI.“%^ ■ 
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The present suit is. in my opinion, cer- 
tainly not liable to dismissal on account 
of any defect of form; and on the con¬ 
current findings of fact arrived at by both 
the lo.ver Courts plaintiff is entitled to 
a decree. 1 can see no ground for qnes- 
tioning these endings or for bolding that 
defendants sliould have been allowed fur- 
ther opportunity of adducing evidence. I 
would therefore dismiss the second appeal 
with costs. 

Krishnan, J. — I agree with my learn¬ 
ed brother that this second appeal fails. 
But as the point raised by the appel¬ 
lant’s advocate Mr. Shenai, as to the- 
necessity of bringing a representative 
suit under S. 53, T. P. Act, is an 
important one and has been argued 
at some length before us, I shall 
add a few words. Both the lo'ver Courts- 
found on the evidence in the case that 
Ex. 5, the sale deed in favour of the ap. 

poUant, was intended to defeat the ven. 

dor s creditors of which plaintiff was one 
and that the appellant was not a trans. 
feree in good faith. The Subordinate 
Judge went further and found that the 
sale was a sliamor colourable transaction 
which was void and dfd not require to be 
avoided. This last bnding has been at¬ 
tacked before us and it is difficult to sup¬ 
port it on the facts of the case. But, in 
my view, it is an unnecessary finding and 
may be ignored, as the sale deed was 
properly treated as unenforceable against 
the plaintiff on the other two findings. 
It was however argued by Mr. Sbenal 
that a creditor was not entitled to avoid. 
a transfer under S. 53, Transfer of Pro¬ 
perty Act, unless he had brought a re¬ 
presentative suit on behalf of all the cre¬ 
ditors and got a decree setting aside the- 
deed. Ho contended that as this was 
not such a suit, we must ignore the find¬ 
ings us to tlie fraudulent character of 
Ex. 5 and treat it as in force and dismiss 
the plaintiff’s suit. The result of his 
contention, if adopted, will be that we 
should be driven to uphold a sale deed 
which has been proved to be fraudulent' 
and voidable at plaintiff’s option, and. 
enforce it against him simply because 
he has not brought what is called a- 
representative suit. Such a result seems 
somewhat startling, but Mr. Shenai con¬ 
tended that his proposition was sup¬ 
ported by decided cases both in this 
country and in England; we must there¬ 
fore examine the authorities relied on- 
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Ib is conceded that theio is no statutory 
rule on the point. 

Mr. Shonai relied in the first instance 
on the English rule regarding cases under 
the Statute of Elizabeth, 13, Elizabeth 
Ch. 5; the provisions of that Statute are 
practically the same ns that of S. 53, 
T, P. Act on this point. The English 
rule,as stated in Halsbury’sLaws of Eng¬ 
land, Vol. 15, p. 89, is as follows; 

In an action to set aside an alienation under 
tbe Statute a creditor should sue on bebalf of 
himself and all other thecreditors of tho prantor, 
except wbero be bas recovered judgment for his 
debt, in which case he can obtain an order de¬ 
claring tho alienation as void against him and 
containing consequential directions for the satis¬ 
faction of Ills debt alone, wiihout mention of 
any other creditors or their debts.” 


As pointed out by Coutts-Trotter. J. 
in Palaniaiidi Chelty v. Appavu Chel 
tiar (l), the equity Courts used to insist 
that after getting a judgment in hi< 
favour the creditor should sue out a writ 
of fifa or elegit before seeking their hel{ 
to set aside a deed of transfer in equit¬ 
able execution of his decree. If we adopt 
the rule in the restricted manner with 
the execution as above stated, the pre- 
sent suit will bo a validly constituted 
one as ib is by a judgmenb-creditor whe 
has attached immoveable property, which 
corresponds in a general way to suing 
out the writ of elegit. Apart from that 
it has not been shown that tho rule it. 
self was ever used for tho purpose of dis- 
missing a suit by a single creditor. Nc 
authority has been cited where such n 
procedure was followed in England. Tbe 
cases cited in support of the rule. viz.. 
Bolt v. Smith {i), Mouatt, In re; King, 
ston Cotton Mill Co. v. Mouatt (5) Cor 

Bedding Co. v. 
Holland (7) and Reese River Silver Min- 

(8), when examined, 
how either that tho suit was brought by 

the piaintiiT himself on behalf of all tho 

creditors or. as happened in the last 

case cited, the suit was allowed to he 

amended for the purpose in the trial 

Uurb. On the contrary in the case of 

Co. y. Maddmr (9), though tho suit was 

parontly taken as to its (orm, but the 


(4 tlfiSOl C2 E. R. 967 
6 ) tl8991 1 Cb. 831. 

6 ) 11872] 14 Eq. 184. 

V [1007] 2 Oh. 167. 

91 [1809] 7 Eq. 347. 

9) 11884] 27 Cb. D. 628. 


decree gave, as a iral (er of form, :i de¬ 
claration that tiie convoy:uu-e in ([iiostion 
was void again,! iho |.l-iin(i[V and ail 

other if any, creditors of t he dohidr. It, 
seems to nio therefore tluit cvki in (.a^csl 
of ordinary creditors whero the rnh' 
plied and not tlio exception, suits weic' 
not dismissed for not being Itroiiglit on 
behalf of all Uie creditors, but were al¬ 
lowed to be amended in the trial Court 
or where tho transfer was to besot aside,1 
a decree was passed setting it aside on' 
behalf of all the craditor.s. 

As the provisions in the Statute of 
Elizabeth and S. 53. T. P. Act, are 
practically the same, wo may well adopt 
the English rule as a whole, but without 
giving any further scope to it either by 
allowing objections to t!ie form of tlio 
suit being taken in appeal for the fiist 
timo or by dismissing the suit because 
it is not in a roprosentati\e character. 
As pointed out by Coutts-Trotter, -J., in 
the case in P(tlii7nandi Chethj v. Appacii. 
Chettiar (l), already cited, tho rule has 
already been, to some extent, adopted 
in India. There are indications in the 
Indian law to show that a creditor may 
bring a suit under S. 53. T. P. Act, 
in his individual character without join- 
ing the other creditors or suing on 
their behalf. The wording of S. 53 
itself gives to eacli individual creditor 
who has been defeated or delayed a 
right to treat as voidable at his op¬ 
tion a transfer th.at falls within it. He 
has not got to exercise his option in 
conjunction with tho co-crodito)s. Ifo 
thus gets a cause of action f.r himself 
and there is nothing in the Code of Civil 
Procedure to prevent him from seeking 
relief by himself 

Again, it would seem from tho word¬ 
ing of the form of the decree under the 
Civil Procedure Code in a suit to set 
aside a transfer in fraud of creditors, 
see Form No. 13. Sch. 1, App. D. a suit 
to which all the creditors are not parties 
either personally or otherwise is con¬ 
templated; for the form of the decree in 
Re Maddever $ case (9) above cited is 
adopted. The use of the words “if any” 
shows that all the creditors are not be¬ 
fore the Court, 

I am therefore of opinion that there is 
no rule either in tho English or in the 
Indian law justifying the dismissal of a 
suit breught under S. 53. T. P. Act. be- 
cause it is not brought in a representa-j 
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■tive capacity. To avoid tbe difliculty 
(,{ multiplicity of suits pointed out Ip- 
Coutts Trotrer. J.. in Pnlmioiuh (hcWi 
v.Arpavu ChcHior{\). I think the tml 
iCourt may, of its own motion, and should, 

'if moved bv the transfereo-defendant, 
direct that a suit by a sint-le creditor 
under S. 5:3. T. P. Act, should he amen¬ 
ded so as to make it a suit- on bc-half of 
lall the creditors, as was directed to he 
'done in hhv«r Tn<uipP'i lle(j>^(' v. Vernr 
'Wuikappn Shavbofi flO). The Court 
should also take care. passing a 

decree setting aside a Uansfer even in a 
a single creditor’s :^'ut, to adopt the 
I'orm No, I3in Appn.l) above referred to. 
But if a suit had been proceeded with, 
without any ol'jection being taken to its 
form on the ground of its not being on 
behalf of all the creditors and a decree 
had been passed setting aside a transfer 
as fraudulent, it seems to me that there 
is no justification for allowing such an 
objection to ho raised for the fir^t lime 
in aiipoal or for ignoring the findings 
arrive 1 at by the lower Court and dis¬ 
missing the suit as not being of a repre- 
seutative character. Such a course will 
make the Court really an instrument for 
the support of a proved fraud. 

1 shall now refer to the Indian cases 
relied on by ^fr. Slionai. To start with, 
he relic 1 oii the Madras cases reported as 
p.ifauian-Ji ChcUn \. AppaiuChettiaril) 
and in Suhromania Ayyar y. Mnthia 
Chetliiir {‘2). The latter case is a Full 
Bench decision. The point decided in 
both these cases was that a defendant to 
an action cannot plead in defence his 
right to avoid a transfer under S. 53, 
T. P. Act; and that if he wishes to ex¬ 
ercise his option under that section, ho 
can do so only as a plaintiff and not as 
adofendant. If this question were res 
intogra, I should find some difficulty in 
adopting this view. But it is not neces¬ 
sary to discuss it as the question before 
U 3 now is quite different. The creditor 
here is not seeking to set up his right as 
a plea in defence but be has come to 
Court as a plaintiff and the question 
raised is, whether he should do so in a 
representative suit only. On that ques¬ 
tion I consider that neither case is an 
authority. In the judgment in the Full 
Bench case, this question has been ex¬ 
pressly excluded from consideration. No 
doubt, there is an observation in it that 

“(10) [1903r27”'BDin. H6, 
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the sale should be set aside ' in procee¬ 
dings properly instituted for the pur. 
pose.” There is however no indication 
in the judgment what these proceedings 
are and as my learned brother who made 
the observation considers that tbe pre* 
sent suit, is such a proceeding, it cannot 
be relied on as an authority against the 
respondent. 

If Palaniandi Chetty's case (1) is exa. 
mined, it will be found that Seshagiri 
Aiyar. J., definitely ruled that no repre¬ 
sentative suit was necessary. The view 
of Coutts Trotter, J., on the point is not 
quite clear; lut it seems to be that a 
representative suit is necessary except 
in the case of attaching decree-holders. 
The difficulty in understanding his view 
arises from the fact that he apparently 
overlooked that tbe case before him was 
tliat of a decree-holder who had not only 
attached jiroporty but had obtained an 
order in bis favour in the claim petition. 
From his judgment it would appear that 
he would have supported the decree m 
the case if he had not treated it as one 
of a move decree-holder. However t a 
mav he. if the learned Judge is to be 
taken as holding that a creditors sm 
should bo dismissed in second appeal 
if it is not brought in a representative 
capacity, with all respect. I am unable 
to follow him. I am inclined to agre 
with the view of Seshagin Aiyar, J- 
on this point, though 1 am dou 
about his wiew as to the appn 
lity of S. 11, Expl. 6, Civil P. 0., « 

in a case which ends favour o 
transferees it may be difficult to 
that the creditors who 
to the suit are also barred from djsp 
the validity of the transfer. The® .• 
cases relied on by Mr. 

Dorabji Patel v. Dhunhai (lU ^ 
Timappa Hegde v. Devar J , 
Shanbog {10), BakimLal^ ^ 

Sahu (3) and Chatterpnt Stngh v. 
raj Bahadur (12). The ^ 

Privy Council ruling and the obser 


relied on is on p. 217. _ . ^decree 

‘ such an issue could bs raised and uc 
could be made only in a 

ted for that purpose ^“betwisa." . 

constituted either as to parties 0 

There is nothing to 
Lordships meant by a prope y 
ted suit a representative 'i,o« 

not say so. The faots^oHheJ^!,---- 


(11) 118921 16 Bom. 1. . 

( 12 ) 11905] 32 Cal. 198 (P. O-)- 
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that proper allegations had not been 
made and proper parties, viz., the trans¬ 
ferors, had not been joined to enable the 
Court to set aside Chabturput’s private 
purchase as fraudulent. The observation 
referred to is apparently connected with 
these circumstances. I am therefore not 
able to treat it as an authority on tlie 
point before us. The observation in the 
next Calcutta case on p, 1106 {of I. L. 7?. 
34 Cal), is no doubt in point in appellant’s 
favour; bub as the decision in the case 
was that the conveyance was a valid one 
and not liable to be set aside under S. 

T. P. Act, they are inthenabure of obiter 
dicta. It was also pointed out to us 
that the learned Judges had not noticed 
the exception recognized in the English 
Law to the general rule iu favour of the 
attaching decree-holder, though the case 
before them was one of such a decree- 
holder. With every respect I am unable 
to follow their view that a suit un<ler 
S. 53, T. P. Act, is liable to be dismissed 
if not brought in a representative capa¬ 
city. They have also not expressed a 
definite opinion whether the objection 
should be allowed to be raised for the 
first time in appeal, though they were 
apparently inclined to hold that it should 
not. As I have already stated, I am also 
of the same opinion that it should not be 
allowed. 

I have already rcforrc-l to the case in 
Islivar Tivuipia Ilr-j.le v. Decar Vcn. 
kappa Shanhog (lO) and f am in agree, 
tiienb with the learned Judges tliero that 
suitable amendments may be directed by 
the trial Court to make a suit brought by 
a single creditor under S. 53. T. P. Act, a 
representative suit. The actual decision 
in that case was that a creditor who has 
nob obtained a decree in his favour is 
nevertheless entitled to sue under that 
sejtion. In the case in Barjorji Dorahji 
Patel V. DJmnhai (ll) the suit was nob 
dismissed on the ground of its not being 
a representative suit, though no doubt 
the learned Judge was of opinion that 
the suit was liable to be dismissed on 
that ground. This opinion however was 
really only an obiter dictum, for it was 
found by him that plaintiffs were claim¬ 
ing under the transferor himself and 
could not therefore impeach his transfer. 
It was not a case of creditors at all and 
was nob under 8. 63, T. P. Act, as the 
Act did not then apply to Bombay. As 
already pointed out, the English autbo- 
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rities the lournod Judge follows do net 
show that tho suit should l )0 disiiiisso 1 
if not brought in a ropiesontativo cha¬ 
racter. I do not thoiofoie consider that 
this case which, it will ho noted, is tho 
decision of a single Ju Ige. is an ant.hority 
against tho view I am taking and wliich 
I should follow. 

I have thus, for the reasons .^ho\o 
stated, come to the conclusion that even 
looking upon plaintiff as no more than an 
ordinary creditor of the vendor, tho ap¬ 
pellant’s contention that we should now 
dismiss his suit should he overruled. In 
my view the Subordinate Judge was 
wrong in allowing the point to he raiso'.l 
for the first time in appeal, Iu this case 
however the decree of the lower Cuurl; 
can bo supported on a much narrower 
ground as well; for the plaintiff liero iS 
not merely a creditor but an attaching 
decree-liolder who was tlio defeated party 
in a claim petition filed l)y the Uansferee- 
defendant under 0. 21, P 60. Civil T. C. 
I have already pointedi out bint adoptinil 
the English rule ho will have, as attach¬ 
ing decree-holder. a personal right to sue 
by himself to avoid the transfer. Again 
as the defeated party in a claim petition 
he has a statutory right of suit given to 
him under R. 63 and tliab suit must 
necessarily be one brought hy himself 
alone and is not a representative suit. 

Under that rule he can sue to establish 
the right which he claims to the pro¬ 
perty in dispute, and that right is that it 
cm ho attached and sold for his decree. 
The present suit is exactly that suit and 
it cannot Ihereforo he defeateI by any 
rule of practice which Ins no statutory 
basis. -As it is neces>;iry to find whether 
Ex. 5 is valid against lii n to give liiin 
the relief claimed, tlie Court, 1 think, 
was bound to decide that question and he 
could nob be refeirel to another suit for 
the purpose. In fact the suggestion of 
the appellant’s counsel that after bring¬ 
ing this suit plaintiff should have at once 
launched another suit of a reprosontativo 
character to set aside Ex. 5 and got a 
stay of this suit pending that suit, if he 
wanted to save it from dismissal, does 
not seem to me to be at all reasonable 
nor the course proposed necessary; it is 
perhaps even impracticable; I do not see 
why plaintiff should be driven to bring 
two suits for the same purpose. To bold 
that plaintiff cannot get the deed set 
aside except in a representative suit wilj 
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Vie a I'vact i's ill Genial of his statutory 

riiht Mf a suit which he has to 

hriiii;. pointed out bv mv learned bro- 

♦ » 

t licr, itliiu one year at the risk of losing 
his to attach his property if he does 
not do so. 

The only case cited to us wliich was a 
0150 of an attaching decree holder de¬ 
feated in a claim petition suing, is the 
one in JLikim Lai v.Mooshahar Sahu (3) 
already referred to. But in that case the 
learned Judges did not consider his 
special and peculiar riglit to sue in his 
own name under R, 63. I have already 
stated that I am unable to follow tbeir 
view as to the character of the suit to be 
brought under S. 53. It is therefore no 
authority against the respondent. I 
agree with my learned brother that the 
appellant’s contention that the present 
suit should be dismissed because it was 
not a representative suit on behalf of all 
the creditors fails and that the lower 
Courts were right on tlieir Bndings in 
holding that Ex. 5 was not valid agiinst 
the plaintiff and in giving relief on that 
‘footing. I agree thesecond appeal should 
be dismissed with costs. 

3 ,N./r.K. Appeal dismissed. 
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Seshagiri Aiyar and I’iiillii'S. JJ. 

Muthu Ayer St. AniitarhaLim Chettiar 
and anothef —Plaintiir5”.\pp0llants. 

V. 

St. N. NaraijiiHii Chettiar Q.nii others 
—Defendants—Respondents. 

Socond Appeal No. 1849 of 1917, De¬ 
cided on 27th November 1918, against de¬ 
cree of Disb. Judge, Ramnad, in Appeal 
Suit No. 404 of 1916. 

(a) Paper Currency Act (1910), S. 26, 
Proviso—Hundi payable on demand to bearer 
can be made to be drawn on bank against in* 
tended deposit— Negotiable Instruments Act 
(1891', Ss 120 and 122. 

Where a hundi is drawn on a banker, an in¬ 
tended deposit before the presentation would save 
the hundi under the proviso to S. 26, P.apct 
Currency Acf: 

Defendant 1 drew a hundi on a Rangoon firm 
in which at the top he was described as the 
debtor and defendant 3 as the creditor. The 
material portion of the hundi was as follows: 
‘‘The money whicli Rangoon current rate of in¬ 
terest should be paid on demand to the parson 
who brings this by the Rangoon firm." Defen¬ 
dant 1 liad no money with tbe firm when he 
drew the liiindi, but intended to make a deposit 
before preseot.-ition: 

Jleltl) that the hundi was covered by the 
proviso to S. 26 and that the plaintifl was en¬ 
titled to recover on the basis of it: 36 I. C. 741, 
Expl. and Dist, [P 262 C 2] 


Per Seshagiri Aiyar, J.-~ The policy of the 
proviso to S. 26, Paper Currency Act is to enable 
boua fide customers to operate on actual or in¬ 
tended deposits. There is nothing against public 
policy in so doing and a hundi can be drawn on 
a b.ink against an intended deposit. [.P G 1] 

(b) Evidence Act (1872), S. 115—Negotia¬ 
ble instrument. 

Tbe endorser of a negotiable instrument is 
estopped as against the endorsee from disputing 
the validity of the instrument. [P 632 0 2] 

C. S. Venkatachariar —for Appellants. 

A. Krishnaswami Aiyar aoJ Palanjali 
Sastri—ioT EesponGents. 

Seshagiri Aiyar, J.— This is a suit 
by an endorsee of a Hundi, On 9bh 
April 1914 defendant 1 drew the Hundi, 
Ex. A, on a Rangoon firm. At the top 
of the Hundi defendant 3 is described 
as the creditor and defendant 1 as the 
debtor. The exact rendering of tbe 

Hundi omitting unnecessary portions is 
" the money with Rangoon current rate of in¬ 
terest should be paid on demand to tbe person 
who brings this, by the Ruugoon firm,” 

This was signed by defendant 1. Sub- 
sequently defendant 3 put his signature 
by way of endorsement. Plaintiffs lent 
to defendant Ion the strength of the 
endorsement. Ilenco the suit. The 
defence was that the debt was dis¬ 
charged, and that as the Hundi offended 
against the provisions of the Paper 
Currency Act the suit is nob maintainable. 
The Courts below held that the Hundi 
was nob discharged. They came to the 
conclusion, relying upon Chidambaram 
Chettiar v. Ayyasami Thevan (l) that 
the suit should be dismissed. Mr. Ven- 
katachariar in the second appeal tried 
bo distinguish Chidambaram Chettiar^. 
Ayyasami Thevan (l) from the present 
case on the ground that the Hundi must 
be regarded as not being made payable 
to the payee or bearer. I am unable to 
agree with him. The fact that tbe name 
of the payee is entered at the top 
the Hundi does not matter. In effect 
the Hundi is drawn in favour of defen¬ 
dant 1 and is made payable to bearer. 
I think that evon without the endorse¬ 
ment of defendant 3 the Hundi could 
have been presented for payment. Con¬ 
sequently it is obnoxious to S. 26, Paper 
Currency Act. 

This case however is distinguishable 
from Chidambaram Chettiar y.Ayyasamt 
T/ieuaTt (1) on another ground. In the 
first place, I think that the doenment m 
q uestion is covered by tb^ proviso jg 
’(1) L1916] 40 Mad. 685=361. 0. 741. 
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the section. Under it a draft can be 
made payable 

to beater on demand in respect of deposits of 
noooey in the hands of bankers and held at the 
credit and disposal of person drawing such 
drafts.” 

Mr. Patanjali Sastri contended that 
in the present instance the Hundi should 
not be regarded as being drawn against 
a deposit of money, because on the date 
■of the Handi there was no money in the 
. Rangoon firm due to defendant 1. If 
we turn to the admissions of defendant 1 
contained in his deposition, it is clear 
that this contention must be overrule!. 
He says: 

^\hcIl the Hundi was drawn on it I had no 
money in that firm, but I had written to Saigon 
■where I had money to send it on to tbe said 
Rangoon firm, and so I drew tbe Unndi on it.” 

My account with that firm as regards that 
money is not yet closed No money is due to 
me from that firm. Tlte money I wanted to be 
sent to the Rangoon firm from Siigon was not 
sent. After the suit Hundi my money has gouc 
to that firm and I have drawn it.” 

Notwithstanding the evident intention 
of defendant 1 to sell as many lies as 
would save him from Uabilitv, the net 
import of this evidence is that he drew 
the Hundi on money which he direeted 
to be sent to the Rangoon firm and that 
after drawing the Hundi and before pre. 
|Sontation for payment at Rangoon, lie 
jdrew that nionev out, It is clear from 
jthis statomonb that the case coin 3 s within 
jtho proviso. l»ecause the draft was drawn 
in re.spect of an intended deposit of 
money which was expected to be held 
by the bankers at the credit and dis. 
posalof defendant 1. The money that 
apparently reached tbe Rangoon firm 
would but for*bhe dishonest conduct of 
•defendant 1 have been available to the 
plaintiffs. To hold otherwise would be 
to decide that when a customer draws a 
cheque or Hundi on a bank to which he 
has directed a payment to be made which 
would cover the draft, is guilty of an 
offence. The object of the proviso is to 
enable bona fide customers to operate on 
actual or intended deposits. There is 
nothing against public policy in so doing 

and i am of opinion that the Hundi was 
validly drawn on the bank. The sub. 
sequent misoondaob of defendant 1 in 
drawing out the money would not in- 
validate it. There is another possible 
ground. It was not disputed that the 
p^lamtiff was a holder in due course. 
Me bad paid conaidgratioa for the Hundi 


before it had hocomo payahlo, and with¬ 
out liaving sullicinnt ciuso to Iioliovej 
that any defect exi?itcl in the title of' 
the person from whom lie deiivcl his 
titlo. Priina facie fchciol'oro dofendant 1' 
is 0stop[)od from saving that the Hundi 
"•liich ho endorsed is not a valid docu- 
meat. Under the English Bil'.s of I'lx- 
ohango Act the position of tlio plaintills 
would have been unassailable. S. .>j,i 
Ch (2) (c), runs thus: 

“ Tiie oudorKor of :i bill bv it- U 

1 . . ^ ^ ^ 0 his imtnediate or 

sub-ieqiitMit endorsee that the bill was at the 
time of his endorsement a valid and snh-isting 
bill and that ho bad then a good titlo thereto.” 

This rule is an illustration of the 
principle of estoppel conUinea in S. 115, 
Evidence Act. The Indian enactment, 
though passed a year previous to the 
passing of the Englisli Bills of I'^xchange 
Act, \v;is apparently modelled on its 
provisions. In the chapter hcadol Special 
Rules of Evidence, Ss. 120 and 122 refer 
respectively to estoppel ag'iinsb makers 
and endorsers. S. 120 says that: 

" the mukeror dr.a-wer of a bill of exchaogo .slKall 
not be permitted in .a suit tberoon by a liolder 
in due cour?o to deny tbe \ iilidity of the instru¬ 
ment as origin.ally made or drawn.” 

This would undoubtedly make defen¬ 
dant 1 liable. As regards the endorser 
S. 122 says: 

” No endorser of a negotiable in.strunient shall 
in a Riiit thereon by a subsequent liolder, bo 
permitted to denv the signature or capacty to 
contract of auy prior party to the instrument.” 

There are two noticeablo differences 
between the two sections. One is that 
under the latter section, the liability 
incurred is not only to the hoi ler in 
due course but to auy holder. In the 
second place, the estoppel is only against 
denying the signature or capacity of a 
prior party and not against the validity 
of the instrument as originally made or 
drawn. There is no reason why there 
should be this distinction between the 
position of a drawer of a bill of exchange 
or the maker of a promissory note and the 
endorser. The English Law does not 
recognize such a distinction, and I am 
inclined to think that it is a case of in¬ 
advertent omission rather than of deli- 
berate departure from the English rule. 

If we turn to S, 36 of the Act, we find 
that; 

every prior party to a negotiable instrument 
18 liable tbereoQ to a bolder In due course until 
tbe instrument is duly satiefied. 

Section 38 says: 
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” Eacli prior party is, io Uie absence of a 
contract to the contrary, liable thereon as a 
I riiicipaUlebtot in rc‘-i£ct of each substfjucnt 
partv." 

The illustration to tho section shows 
that the drawer will le the principal 

debtor and the endorser will bo the 
surety. Ordinarily an estopi^ol which 
would apiily against the principal party 
would also beavailableagainst the surety, 
unless there are circunrstances such as 
tliose mentioned in S. 40, ere. Bylcs in 
his hook ou Bills of Exchange (iGthEdn.) 
says at ji. 1^0: 

" Tho ondjr'cr :i ?iniil;ir contract, and 

promises in tlio emnn wav to ccrrpon'atc tho 
Imhlor or ;un 'nlisc-iucnl endorser: he is estopped 
fmii cl'i'\ iiu; to a holdfr in di'.c eonr^^o tho 
}:• ;in 1 ri." 4 iil.iritv in all re'ii)‘'ets of 

the dra •’•erV and all frevion® endor.sC- 

nicti’*: he is c-st pped from d>’t!\In? to his im¬ 
mediate and any subsequent endorsee, that the 
bill was at tbe time of his endorsement a valid 
and subsisting bill and that he had a good title 
thereto.” 

I f ill to see why this salutary princi¬ 
ple of estoppel sliould not be applied in 
India. However, having regard to the 
lar-gu:ige of S. 122, I shall not lase my 
decision on the rule of estoppel cn- 
nuciiifcd in S. on. Cl. (2) fc), English 
Act. The legislature should make this 
point clear. As T have held tliat the 
Ilundi is covered l)y the [iroviso to 2G, 
Paper Currericv Act, this appeal should 
he allowed and the decrees of the Courts 
below revelled: plaintiff is entitled to 
a doc t oo as inayed for and to costs in all 
tlv*' 'ourts. 

Phillips, J.—I agree that tbe suit 
docuraeut conies with in the proviso to 
S. 2G, Paper Currency. Act. The finding 
that defendant 1 bad no money with bis 
bankers at the time he signed the 
Hundi is not hy itself sufficient to show' 
that he waj not operating on money de- 
posited by him with his bankers. Tn 
fact he admits that he was so operating 
and had given instructions for a re- 
mittance to be made to his bankers to 
meet the suit Hundi. The Subordinate 
Judge’s conclusion from the mere fact 
no money was actually in the banker’s 
bands when tbe Hundi was signed is not 
warranted, for it would involve the pro- 
position that a cheque drawn payable to 
bearer at a time when as a matter of 
fact the drawer had no balance at the 
bank is an offence against the P» per 
Currency Act, although the drawer be. 
lieved he had sufficient funds in the bank 
or intended to put the bank in funds 


before the cheque could be presented. 
The words of the proviso to S 26 "in 
rc 3 ]<ect> of deposits of nconey in the bands 
of tbe hankers” do not seen? to me to 
warrant such a bread proposition. I 
therefore agree in the order proposed, 
and think it unnecessary to discuss the 

further question of estoppel. 

c n.K. Appeal allowed^ 
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Oldfield AND Seshagibi Aitae, JJ. • 
Diittnd(( Bhimaraju —Appellant. 

V. 

Easilotla Sreerema Sastrulu — Bez- 
londent. 

Api.eal No. 210 of 1918, and Civil 
tevn. Petn. No. 634 of 1918, Decided on 
>5lh February 1019, against orderofSub- 
fudge, Kistna, D'-5th August 1918, in 
•Vpiieal Suit No. 6S3 of 1917. 

❖ Civil P C. 15 of 1908), Ss. 42 and 108 

Small Cause Court decree transferred to 

Court of regular jurisdiction-Order in such 

execution i» appealable but no secon ap 

peol will lie. . 

Where a decree made by a Court exercising 

Small Cause Court jurisdictiou is •^n!i 

fXfculiou 10 a Court exercLmg ordinary original 
jurisdiction, the decree by force of its transmis 

Fioii acqi.ircF. for the purposes of execution ai 

tho rishts which a decree passed \Go“' 

ordinary orisiiial jurisdiction L 

Older made in execution of such a decree is ap 

pcAliiblc, but there is no second C 1, 2) 

P Somasundaram—ior Appellant. 

y.Si 4 ^yfl«am)/«na- forRespondeD . 

Seshagiri Aiyar, J- ' 

arises in execution. The Suborthn 

Judge of Coconada exercising Small Oause 
Court jurisdiction passed a decree on W 
July 1905. It was transferred foiL.f®: 
cution to tho District Munsif of BUore 
on the regular side. This was on 20th 
October 1908. The last application was 
on 24fch April 1917 On it an order to 
attach immovable property was made 
on 16th August 1917 ex *)y the Di - 
trict Munsif. It was set aside on theap- 
plication of the judgment-debtor on 
September 1917. On the very same d^ 
an oral application was >?acl®to arr 
the judgment-debtor. The Distr ct Man 
sif was asked to allow the decree-holder 
to amend the execution application y 
serting the prayer for 

dined to accede to tbe request and d 

missed the against 

peal was inade to the Sub-Court 
Lat order. The Subordinate Judg 
sidered that tho amendment should 
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been allowed. He therefore set aside the 
order and remanded the petition for dis¬ 
posal on the merits. The judgment- 
debtor has preferred this second appeal. 
A preliminary objection is taken on be¬ 
half of the respondent that no second ap¬ 
peal lies. I think the contention is well 
founded. I felt some doubts during the 
course of the hearing whether any ap¬ 
peal lay to the Sub-Court from the order 
of the District Munsif refusing to issue 
the warrant of arrest. On farther con¬ 
sideration I have come to the conclusion 
that the first appeal was properly pre¬ 
sented and that no second appeal lies. 
It is clear that under S. 7 (a) (Hi). Civil 
P. 0., a Court of Small Causes can have 
DO power to execute decrees against im¬ 
movable property. Its power to issue 
a warrant of arrest or to attach moveable 
properties is not affected by thi^ sub- 
clause. The decree holder in this case, 
as ho was desirous of getting the immo¬ 
vable property of the judgment.debtor 
attached, liad the decree transferred to 
the Court of the District Munsif of 
Ellore. 

By S. 42, Civil P. C, in con¬ 
sequence of the transfer, the decree, 
though passed by a Judge exercising Small 
Cause Court jurisdiction, becomes im- 
'preaeed with rights incident to a decree 
jpassed by the District Munsif. The words 
as if it had been i)assed by itself” in 
the first sentence of the section show 
that the decree by force of its transmis¬ 
sion acquires all the rights which adocrco 
passed by the District Munsif exercising 
original jurisdiction would have for pur- 
jposea of execution. The third sentence of 
S. 42 makes it clear that the orders in 
execution ate subject to the same right 
of appeal as orders passed by the District 
Munsif exercising original jurisdiction. 
Mr. Somasundaram for the appellant sag- 
geeted that the clause'‘shall be subject 
to the same rules in respect of appeal” 
only refers to the procedure to be adop¬ 
ted and does not confer a right of appeal. 

This construction would make the sen¬ 
tence meaningless. 1 am clear that by 
virtue of the fact that the Munsif passed 
orders in execution in respect of a decree 
passed by the Small Cause Court, his 
orders became subject to appeal. The 
only difficulty which I find in giving full 
effect to this view relates to S. 104, 
01. (b). Civil P. 0. That section enu¬ 
merates the various orders which are ap¬ 


pealable under the Code. Cl. (l) (li) 
says: 

‘*An order under nny of tlio pi'ovision<^ of Ihh 
Code imposing a fino or directing the arrost or 
detention in the civil prison of any cxcopl 

where such arrest or detention is in CACciUionof a 

decree*** 

Reading it liberally this clause would 
mean that no appeal is provided against 
an order in execution directing arrest or 
detention of a judgment-debtor. But 1 
do not think that is the true construc¬ 
tion of the clause. The exemption of 
order of arrest or detention in execution 
of a decree is due to the fact that suclt 
orders are Qovered by S, 47, Civil P. C. 
Under S. 2, Cl. (2)the expression “decree” 
includes the determination of any ques¬ 
tion within S. 47. Therefore inasmuch 
as the order exempted hy Cl. (h) acijuires 
the superior force of a decree, it was 
thougiit dasiral>l6 by tbo legislature (o 
exempt it in S. lOl. Moreover Cl. {-), 
S. 104 provides that there shall not be a 
second appeal against the orders made 
appealable under Cl. (l). If the exemp¬ 
tion in favour of arrest or detention in 
execution of a decree were not in Cl. (l) 
(h). it would follow that even wberesucli 
orders aro passed in execution of a decree 
of a regular Court for more than Rs. 500, 
no second appeal would lie from such an 
order. This would make S. 104 incon¬ 
sistent with S. 47 and S. 2 (2). There¬ 
fore the object of exemption in S. 104, 
Cl. (l) (h), is nob to make suchorders un- 
apiitalablo, but only to point attention 
to the fact that they are nob orders of 
the same class incntior.el in the otlior 
subclauses. I am tliorcfore of opinion 
that an appeal lies to tliO Sulj-Cuurl 
against the order of the District Munsif. 
This view is supported by a decision of 
this Court in Perumal v. Venkataramnn 
(1). Although that case was decided 
with reference to the old Small Cause 
Courts Act, it seems to me that tlie con¬ 
clusion is equally applicable to proceed¬ 
ings under .Act 9 of lrt87. In Peary Lai 
Singh V. Radha Nath Singh (2) the same 
view was taken. 

If an appeal lies, then the question is 
whether a second appeal is competent. 
That must be answered in the negative, 
having regard to S. 102, Civil P. 0. 
Under the old Code it was held in Lala 
Khandha Pershad v. Lala Lai Behary 

(1) {18881 11 Mad. ISO. 

(2) (1907] 110. W.N. 861. 
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Lai (3), Harakh x.Ram Surupii) and 
e'lni Lai Singh v. Railha Nath Singh 
(2) t.h:it no second appeal lies in execu- 
tion proceedings relating to Small Gmse 
Court decrees. The language of S. 102 is 
an exact reproduction of S. 586 of the old 
Code: see also Mavula Animal v.Mavula 
Maiacair io). For these reasons I am 
of opinion that the pi oliiuinary ohjoctiou 
must be allowed and the appeal should 
he dismissed witli costs. T agree as to 
the Ollier passed by my learned brotlier 
in t'he civil revision |iotiLion. 

Oldfield. J.—l agree with my learned 
brother’s judgment: l.-ut I desire to add 
that the argument l)ased on S. 42, Civil 
P. C., dei ends on the interpretation of 
the word "rules'’ therein as not confer¬ 
ring any suhstantive right of appeal, but 
lefon ing only to the rules mentioned in 
Ss. 121 — 128. It is a sufficient answer to 
tliis that S. 42 merely reproduces S. 228 
of the former Code, iu which no such 
. rules could have been in question. The 
appeal against order must he dismissed 
with costs. The civil revision petition, 
which is also before us, must be dismissed, 
because no question under S. llo. Civil 
P. C., is shown to arise. No order as to 
costs in the civil revision petition. 

S.N./r.k. Appeal r/ismbs.'.eJ. 

'23 Cfil. sTi. “ 

(■i) 12 All. 57:)=(l$aO) A. W. N. 200. 

(0) lI'JOT] JU Mad. 212=17 M. L. J. 370. 
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Sadasiva Aiyar and SpiiKCER, JJ. 

C. Venkatachariar — Plaintiff—Appel¬ 
lant. 

V. 

C. Rangaswani Ayyangar and another 
—Defendants—Respondents. 

Second Appeal No. 979 of 1917, Deci¬ 
ded on 2nd October 1918, against decree 
of Temporary Sub-Judge, Salem, in Ap. 
peal Suit No. 216 of 1915, D/- 27th 
September 19l6. 

(a) Landlord and Tenant — Forfeiture— 
Kayam saawatham lease—Denial of title can 
forfeit lease—Denial of derivative title has 
aame effect. 

A kayam saswatham, or permanent tenancy, 
can be forfeited by denial of the landlord’s title: 
40 I. C. 62 and 24 Cal. 440, Foil [.P 268 0 Ij 

A denial of a derivative title will work a forfei¬ 
ture as much as the denial of the original land¬ 
lord’s title: 46 I. C. 02, Foil 18 H'. R. 465. 
Diss from. IP 268 0 1] 

If a tenant, honestly doubtful and not intend¬ 
ing to identify himself with a third party who 
sets up a title in himself against the real land¬ 


lord, merely puts his alleged derivative landlord 
to the proof of the latter’s title before recogni¬ 
zing him as such, such conduct may not work a 
forfeiture of the tenancy and may not consti¬ 
tute such disclaimer of the title of the land¬ 
lord as would work a forfeiture. 

[P 268 01] 

(b) Transfer of Properly Act (1882), S. Ill 
(g)—Lease executed before Act—Separate act 
indicating intention to act on forfeiture is 
not pre-requisite to maintain ejectment 
suit. 

f 

III cases of leases executed before the Transfer 
oi Property .Act came into force or of agricultural 
leases, a separate act by the landlord indicating 
his intention to act upon a forfeiture that has 
been incurred is not a necessary pre-requisita for 
the maintainability of a suit in ejectmeDt. 

IP 268 C 21 

V. C. Seshachariar, A. Krishnaswami 
Aiyar and K. V. Sesha Aiyangar—tor 
Appellant. 

K. Srinivasa Aiyangar and B. Somaya 
—for Respondents. 

Sadasiva Aiyar, J. —The plaintiff is 
the appellant. Ho purchased the plaint 
village of Bojinaickampatti {or Posinaic- 
kenpatti) from Navasimhalu Naidu who 
acted on behalf of himself and his 
brother. They made the said sale as 
mittadars in 1001 under Ex. 3. Plaintiff 
had formerly brought a suit for rent 
against the defendants, who had obtained 
a kayam saswatham lease in 1839 from 
the original mittadars. That suit for 
rent was Original Suit No. 988 of 1904. 
In that suit, thedefendants (the kayam 
saswatham lessees) denied that the plain¬ 
tiff was the owner of the mitta and de¬ 
nied also the title of the plaintiff's ven¬ 
dors, Narasimhalu Naidu and his brother, 
to sell the property to the plaintiff. 
They set up the title of Venkatarama 
Naidu (the father of the plaintiff’s ven¬ 
dors) who had parted with his rights in 
favour of his sons in 1697. The first 
Court decreed that suit of 1904 brought 
for rent, overruling the lessises’ objec¬ 
tions and establishing the title of the 

plaintiff aslandlord. The lessees appealed, 
denying again in the appellate Court 
the plaintiff’s title as landlord and con¬ 
tinued sueh denial notwithstanding that 
Venkatarama Naidu (the father of the 
plaintiff’s vendors, who had been made a 
party to the suit) mentioned iu an 
plication made to the appellate Court 
that he did not want any longer to con¬ 
test the plaintiff’s title in that parti¬ 
cular suit, and his name was thereupon 
removed from the record on his express¬ 
ing the intentipn of putting an end to 


1919 


Yenkatachariau V. Eanoaswami (Sadasiva Aiyar, J.) Madras 207 


the plaintifl s title afterwards by institu¬ 
ting a future suit for canoellation of the 

deed executed by him in favour of his 
eons. 

The lessees failed in the appeal also 
and yet they preferred a second appeal 
again denying the plaintiff s title as land- 
lord. On tliese facts, and also on the 
allegation that before filing of the present 
suit in ejectment (on the ground of for- 
feiture by denial of the landlord’s title 
by the defendants) the plaintiff sent a 
notice to the defendants on 2oth January 
1903 requiring them to deliver up pos¬ 
session of the village, the plaintiff insti- 
tuted the present suit for possession. 
The defendants set up that the plaintiff’s 
two brothers not having joined him in 
the suit, the suit was bad for nonjoinder, 
that the plaintiff s purchase was bad for 
champerty and maintenance, that the 
defendants had a permanent lease right 
and that no notice of intention to take 
advantage of the alleged forfeiture was 
given in 1903 as alleged by the plaintiff. 
The District Munsif held on a construc- 

^1?? kayam lease-deed (Ex. 1 of 

1839) that it did confer a permanent 
heritable right on defendants’ predecessor- 
in-title. He however decided that the 
defendants iocurred forfeiture of that 
right of permiinent tenancy by their de. 
nial of the plaintiff's 'tie as their land- 
lord not only in (ho written statement 
in the former suit in the first Court hut 
also by their denials in the DistriclCourt 
and the High Court. He states in para. 10 
of his judgment that 

fide denial of pUiti- 
tifi.s tilla in tlio District Court and also in 

ho High Court .and that there was a forfei¬ 
ture. 

He further found that the plaintiff had 
pven the notice, Ex. K, insisting on the 
forfeiture. The learned District Munsif 
was further of opinion that no notice to 
quit was necessary under the circum¬ 
stances. because (1 take it) th 9 T. P. Act 
was not apniicable to the rights and eon- 

created in 

*•«. u ^ begirds nonjoinJer of plain- 
tiff s brothers, one of them, as plaintiff’s 
witness, denied that plaintiff’s brothers 
had any right This contention of defou- 
dants. though thus patently frivolous, 
was persisted in the appeal memorandum. 
Un appeal the learned Subordinate Judge 
agreed with the District Munsif in hold- 
mg that the kayam lease deed, Ex. 1, 


conferred a permanent heritable right. 
On the other (juostion, viz. tho question 
of forfeiture, however ho held that, as 
the defendants di.l not attorn to the 
plaintill after the pui-chaso of tliu tiiitla 
village hy the latter in 1901. tho denial 
by the defendants of the plaintift's title 
as landlord did not work a forfeiture. 
As regards the question whether their 
denial was bona file or not. he docs not 
give any definite finding except tliat the 
denial at the time of tho written state¬ 
ment in the fir.st Court in tho former suit 
may not have been mala fide. Tho Suh- 
ordinate -liidge admits Hut tho de¬ 
fendants made an unsuccessful attempt 
before tho plaintiff’s purchase to buy 
tho property themselves from Niru 
simhaiu Naidu and liis l)rother and he 
also admits that tlio defendants "attemp¬ 
ted to attack the plainiil'f’s right" as 
inittadar of this village in a suit insti¬ 
tute.! by them against the plaintiff and 
otliers. He observe.s 

tlut these two fads c.aii never bo said to be 
reen’uitiou of plaiotiiT’s tille." 

So far as tlie fir^t fact is concerned, it 
may not be a recognition of tho plaintiff’s 
title though it was clearly a recognition 
of plaintiff’s vendor’s title. As regards 
the second fact (see Ex. I) which is an 
application by defendants for atlacliment 
of plaintiff’s right as mittadar). lam 
wholly unable to understand the Subordi¬ 
nate Jirlge’s observation that it is not a 
recognition of plaintiff’s title. As regards 
tho notice Ex. K, tho Subordinate Judge 
docs not give anv finding as to whether 
it was sent by the plainlilf or not, IIo 
however found in para, lo of his judg¬ 
ment that such a notice was not neces¬ 
sary if a forfeiture had been incurred. 

In this second appeal, tho questions 
which have been argued before us are 
(1) whether the lease deed. Ex. 1, con¬ 
ferred a permanent, heritable right or 
only aright during the lifetime of the 
grantee; (2) whether there liavo been 
several denials of tho plaintiff's title 
the course of the former suit of 
1904; (3) whether any or all of those 
denials entailed a forfeiture of the 
tenancy; (4) whether any notice showing 
an intention to take advantage of the 
forfeiture was necessary, even after such 
denials, as a pre-requisite for the main¬ 
tainability of this suit; and (5) whether 
the notice, Ex. K, was really given. So 
far as the first point is concerned, I do 
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nofc think it is necesaary to give any 6nal 
decision, though it should not bethought 
that I agree with the lower Courts in 
their construction o( Ex. 1. _ H tlie 
matter were res judicata, I might I'lO- 
bably have agreed with them. But hav¬ 
ing regard to the cases in 
v. Narasinga (l) Venhitaramono, v. 
Venl'atafatti Naynvi Gciru (2) and 
Fou<ke.s V. MiitJiu.-yimi Gonntlnu (3), I am 
not sure wliethor the question is not 
concluded by authority in favour ot the 
restricted right of the grant as merely a 
grant for the lessee’s lifetime. However, 
■AS 1 sail, it is utniecossary toexpressany 
tinal opinion on that iioint for the deci¬ 
sion of thi.s c.se. 

Assumin;’ that- Ex. 1 created a perma¬ 
nent hentaido tenancy, it is clear that 
even .such a tonancy can be forfeited by 
•I ileihal o f the landlord’s title: eee 
llama hjangar v. Aiuja Garicsami CUetti 
:(4) and kalhj Doss xihiri v. MonmoiiiJii 
Dassee (5). It was argued for the res¬ 
pondents that a denial of a derivative 
title can in no circumstances work a for¬ 
feiture, and the case in Doorga Kripa 
Roy Sree Janoo Laihal: (G)ua3 re¬ 
plied u[)on. That case was quoted in 
Rama fyaugar v. .Inga Gurusnmi Chetti 
(■l), but was dissented from and I respect- 
fully adopt the reasoning in the judg¬ 
ment in Rama hjangar v. AngaGurasami 
Chetti (l)cn this point. So far as the 
question of denials in the former suit is 
concerned, there can be no hesitation on 
the i)orusal of the records of the former 
suit (Exs. A, B, C, 2. 4, M) in holding 
that the lessees denied the plaintiff’s 
title on different occasions, and in each of 
the Courts through which that litigation 
passed; and so far as the Courts of appeal 
are concerned, such denial could not 
have been bonadde. If a tenant honestly 
Idoubtful and not intending to identify 
Ihimself with a third party who sets up 
a title in himself against the real land¬ 
lord, merely puts his alleged derivative 
landlord to the proof of the latter’s title 
before the tenant could recognize him as 
such, such conduct may not work a for¬ 
feiture of the tenancy and may not con- 
stitute such a disclaimer of the title of 
the landlord as would work a forfeiture. 

(1 tl8921 15 Mad 193. 

(2 110151 29 I. 0. 188. 


(3) 

HI 

(5) 

(6j 


[18981 21 Jlad. 503. 


1918 

1897’ 

1872: 


46 I. C. 62. 

24 Cal. 440. 

18 W. R. 465. 


But it is impossible to^ hold, having 
regard to the defendants’ conduct both 
in the former’ suit and in this suit, that 
the defendants did not intend to disclaim 
the plaintiff’s title and their tenancy 
under .the plaintiff, but merely in good 
faith wanted to have their doubts cleared 
whether the plaintiff was their legal 
landlord or whether anybody else was 
their legal landlord. The question whe- 
ther there was a denial in appeal and 
in second appeal in the former litigation 
was not decided by the lower appellate 
Court in this case; but upon the admitted 
facts there can only be one conclusion, 
and that is that the denial by the defen¬ 
dants was deliberate and malicious and 
that they did not care whether Venkata- 
rama Naidu still owned the landlord’s 
title or not, their only object being to 
defeat the plaintiff by all means even 
after Venkatarama Naidu practically 
gave up bis contest witl) the plaintiff. 

Then the next question is whether a 
separate act by the plaintiff indicating 
his intention to act upon the forfeiture 
is a necessary pre-requisite for the main¬ 
tainability of the suit. It is clear that 
the Transfer of Property Act does not 
’apply to this lease, because the lease was 
created in 1839 long before the Transfer 
of Property Act was enacted. I am fur¬ 
ther of opinion that it is an agricultural 
lease and on that ground also the Trans¬ 
fer of Property Act does not apply. 1 ® 
same view has been hel.l in Padmana- 
baijav.Ranga (7) and in Rama yan- 
gar v. Anga Gurusami Chetti ^ 
respect of leases prior in date to the 

Transfer of Property Act. 
therefore thrown back upon the law as 
it existed before the Transfer of Property 
Act came into force. That law has been 
fully considered in the case in 
hjangar v. Anga Gurnsami Chetti 
and I agree with the conclusion arrivea 
at therein that where there was a for¬ 
feiture by disclaimer of landlord s title, 
no separate preliminary act on the pa 
of the laodlord is necessary to- enaoi 
him to maintain a suit in ejectment. 
case in Venkataiama Bhatta v. G 
Raya (8) quoted for the respondents n 

been explained in 

Banga (7). and that 

to have been accepted ^Lsam- 

V. Anga Gurusami Chetti ( 4) al so^__^—, 

(7) U9101 34 Mad. 161^ I. 0- 

(3) L1908] 31 Mad. 408. 
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ing, howQver, that notice is necessary, 
the Munsif foun3 that the plaintiff ilid 
sen^ the notice. Ex. K. The plaintiff 
has gone into the box and proved that ho 
sent the notice and had it properly served 
through his Amin. Defendant I’s denial 
is worthless. I see no reason to disbe¬ 
lieve the plaintiff,and Ex. K, containing 
the usual endorsement by the person 
who served the notice that a copy was 
loft with the person who received it. As 
the appellate Court has not dissented 
from the finding of the Munsif on this 
question, and has not given a finding of 
its own, I think we are entitled to find 
it ourselves. In the result I would 
reverse the decision of the lower appel¬ 
late Court and restore that of the District 
Munsif except that the figure for dama¬ 
ges, Rs. 1,000 mentioned in the Mnnsif’s 
decree be altered into Rs. 750. at Rs. 250 
a year in accordance witli the finding of 
the lower appellate Court on that ques. 
tion. The respondents will pay the 
plaintiff’s costs throughout. 

Spencer, J.—I agree. 

S.n./R.K. Appeal allowed. 
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^Limilfttion Act (9 of 1908), Arts. 165 and 
181 — Application for restoration of property 
in excess of that decreed is governed by 
Arts. 161 and not by 165; 21 Mad. 494, 
OrerrHled. 

An application by a -jadgmoDt-debior for tho 
rostoiatioD of immovable property in excess of 
wbat has been decreed is governed bv Art. IB] 
and not by Art. 1C5: 21 Mad. 491, Overruled 
88 All 839, Foil. IP 271,0 21 

C. Afadhavan—for Appellants. 

K. P. M.Menon —for Respondents. 

Order of Reference 

Ayling, J. This is of the nature of a 
second appeal against an order of the. 
District Munsif of Nadapurara directing 
restoration to respondents 1 to 8 of cer¬ 
tain property, which he held to have 
been wrongly delivered to appellant 


under a decree of his Court. Tho solo 
question before us now is whether ros- 
pondent’s application was litno !)arro.l; 
and tliis turns on whotlier Art. 105, 
Sell. 1, Dim. Act. is appliivilslo to the 
CISC. Hospondonts wero dofenlants in 
tho original suit anl julgruont dohtors 
under the decree and wo aro askoil Ijv 
thoir counsel to holl that Art. 105 only 
applies to applications by other persons 
under 0. 21, R. 100, .and not to petitions 
by jU'lgrnent-dobtors undor S, 47. Civil 
V. C. On this point thoro is a contlict 
of rulings. InAbdu! Karim v. hlam- 
nnniasti Ihli (1) the learned Judges held 
in a carefully considered judgment that 
applications of this kind by judgment- 
dehters were governed by Art. 181, and 
not Art. 105. In this view I fully con- 
cur; as also in the reasoning whioli su[). 
ports it. On tho other hand a Bench cf 
this Court has held in lialn'im Ay^/ar 
V, KriHiDia Vil'tl Doss (2J that 

Art. 165 applio=?: the judgment is in tliis 
respect of the briefest and assigns no 
reasons. With all resiioct I think this 
view is wrong; but as io lias never been 
overruled and is reported in the regular 
series I do not feel ju.stiiied in refusing 
to follow it without a reference to a Full 
Bench. I would therefore refer to a 
Full Bencli the question oi wliether 
Art. 165, Sell. 1, Lim. Act, is applicable 
to applications by a julgment-debtor for 
restoration of immovahlo property in 
e.xccss of wlnt liisl)oeii decreed. 

Krislinan, J, — Tliis appeil against 
appellate Older aiises from an appli- 
cation by respondents L to agiinst tiia 
appellant, undor 8. 17. Ci\il I’. C., for 
recovering with mesne proiiis possession 
of certain properties alleged to have boon 
wrongfully taken possession of by hini in 
execution of the decree in Original Suit 
No. 762 of 1909 from their lessee res¬ 
pondent 9 who was defendant 15 in the 
case. RospoDJents 1 to 8 are tho legal 
representatives of one Ahmel Kutti who 
was defendant 10 in the suit. They had 
first put forward their present claim as 
a suit Original Suit No. 392 of 1913 , 
but on objection being taken by the ap. 
pellant it was converted into an appli. 
cation under S. 47, as they are the re- 
presencatives of defendant 10 in Original 
Suit No. 762 of 1909, Both the lower 
Courts have held that they are entitled 

(1) [191C1 38 All. 339=84 I. C. 2 T. 

(2) L1898] 21 Mad. 494=8 M L. J. 75. 
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to the roliof claiircd by them as the 
fleerey in Oi'i;:'iDal Suit No. 702 of 1000 
did not include the ni'C’ierties in ques¬ 
tion and liavo directed the inoi'crtios to 
ho redelivered to them with me'ue pro¬ 
fits at Rs. 20 a year. Appellant’s plea 
that the respondents’ application was 
time barrel under Art. 105. Lim. Act. 
having been made nearly 2 years and 
11 months after possession was taken by 
him was overruled the lower Courts 
holding that the -3 years’ rule of limi¬ 
tation applied, apparently under Art. 181 
though they do not say so expressly. 

Tho appellant iias again raised lioforo 
us the same (juestion of limitation. Bis 
learned counsel contends that Art. 105 
apidies an 1 relics upon the observation 
in tho ease in Uahuim .bjijar v. Krishna 
/)(>••.« Vital Doss (2), wliere the learned 
Judges say: 

■‘lbf:rc caa bf> no doubt as by the lower 
appellate Court that Art. 1G5, Sch. 2, Lim. Act, 
isapplicable to a ca'e where the applicant is a 
party bound by tbcdecreoas well as wbern bo 
isa i^\Tiinc,(!::sccVylhilinga Muppanar v. Si-:iha- 
lahshixi Aiujiutl i'i}, Appeal Apainst AppePato 
Order No. 2.0 of 1S89 (unreportedp" 

That observation is no doubt directly 
in tho appellants’favour but the ques¬ 
tion was recently considered by the 
Allahabad High Court in Alxhil Karim 
V. Islamunnisa Biln (l) where the 
learned Judges held dissenting from tho 
view taken in the Madras case, that 
Art. 105 did nut apply to an application 
by a judgment.debtor for restoration of 
immovable property seized by the decree- 
holder in excess of what had been decreed 
but Art. 181 applied. With all respect 
to tho learned Judges in the Madras 
cases 1 am inclined to think that the 
view expressed in the Allahabad case is 
correct and should be adopted. I fully 
agree with the reaaons given by the 
learned Judges in that case and I need not 
repeat them. I would however add that 
if Art. 165 should be read as applicable 
to an application like the present one under 
S. 47, it would be equally justifiabletoap- 
ply it to a defendant who claimslto recover 
by way of restitution proceedings im¬ 
movable property taken by the decree- 
holder from him for he would also be a 
person tlispossessed of immovable pro¬ 
perty applying under the Code of Civil 
Procedure, and disputing the right of 
the decree-holder to be put into posses- 
sion. It has however always been held 

(3) [1891] 1 M. L. J. 42. 
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that All. 181 is applicable to such a 
case. Furthermore as Art. 165 cannot 
by its terms apply to the recovery of 
movable property or of money taken by 
tho decree-liolder in excess of what he is 
entitled to under the decree the appli¬ 
cation of .Vrb. 165 to the recovery of im¬ 
moveable property so taken will lead to 
the extraodinary postion that in the case 
of tlie latter the judgment.debtor will 
only have 30 days, whereas in the case 
of the former he will have 3.years, a re¬ 
sult that the legislature can hardly have 
intended. Tho w’ording of Art. 165and 
its position in conjunction with Arts. 166 
and 167 would seem to indicate that it is 
pioperlv apidicablo only to applications 
under 0. 21, R. 100, Civil P. G. I may 
also observe that when as in the present 
case a person dispossesses another of pro¬ 
perty not included in the decree it seems 
doubtful if the latter can be cousidered 
to be "a decree-holder” qua that pro¬ 
perty within the meaning of tho article. 

In Ralnam Ayyar v. Krishna Doss 
Vital Doss (2) there is no discussion of 
tho question before us as the learned Judges 
merely follow the unreported case. It 
would also seem as pointed out in Abdul 
Karim v. Jslamininissa Dili (l), that 
the observation in it is in reality an obiter 
dictum, as the Judges were dealing with 
the case of a minor to whom they held 
no limitation applied. On examining 
the unreported case in Appeal Against 
Appellate Order No. 25 of 1889 [Vythi- 
linga Mtippnaar v. Seethalaashvii Ani¬ 
mal (3)]. I find.it is no doubt a decision 
in point. But the judgment in it is 
based entirely on the absence of the words 
“other than a judgement-debtor” in the 
article. This is no don't at first sight an 
important point, but i am inclined to 
think that it does not affect the consi¬ 
deration in favour of the opposite view. 

It is only if the article can beapplied to 
the case of a judgment-debtor, that the 
omision will be material. But, if, as } 
think, the article applies only to appli¬ 
cations under R. 100, it was unnecessary 
and even incorrect to introduce an ex¬ 
ception in favour of jndgment-debtors 
into it when the rule is sufficient to ex¬ 
clude them as it does. The form of the 
article is thus quite consistent with my 
view. I therefore agree to the reference 
to the Full Bench proposed by noy 
learned brother. 
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Opinion. 

Wallis, C. J. —Tbo period of limitation 

• t B 4 


prescribed by Arts. 105 and lOS may 
U0 traced bad: to S3. 2:J0 ami 201). Civil 
P. 0. 1859, which dealt only with ob¬ 
structions by, and dispossessions of, persons 
other than the defendant. The provision 
in S. 230 was re-enacted as Art. 158 
(now 165), Lirn. Act, 1871, as follows: 

Under tbo Code of Civil Procedure, bv a per* 

•on dispossessed of immovable property and 
disputing the right of the decree-holder to be put 
into possession." 

This, in my opinion, must be read as 
meaning 

disputing the right of tlio deerca-holdor to bo 
put into'possession under the decree " 

That question had been decided against 
the defendant in the suit itself, and 
it was not open to him to raise it again 
in execution. This shows that Art. 158 
was intended to apply only to a case 
covered by S. 230 of the Code, where a 
person other tlian the defendant had 
been dispossessed, and that is in accord¬ 
ance with the ordinary presumption that 
no substantial alteration is intended 
when a particular provision is transferred 
from one Statute to another. Art 158 
0 l the Act of 1871 did not provide 
for applications by a decree-holder who 
had been resisted by third persons in 
taking possession under the decree 
whereas Art. 160 (now 167) dealt with 
complaints in the case of Court sales 
botli by the purchaser and by persons 
dispossessed by him (.S. 269 of the Co-ie 
of 1859). In the Act of 1877. Art. 158 was 
reproduced as Art. 165 and amended by 
jpserting after decree-holder the words 
or purchaser at a sale in execution of a 
decree, and Art. 167 was amended by 
extending it to complaints of obstruction 
by decree-holders as well as hypurc' 

U case not dealt with by tiio Act of 1S71) 
and by making it applicable to applica' 
tions complaining of dispossession, not 
only by auction purchasers, but also by 
docree.holdors. Both these cases were 

as amended, 

and the latter portion of this article was 

hfo Appel, 

late Order No. 25 of 1889 [Vylhilinga 

w Seethalakshni Ammal ( 3 ). 

^hioh was followed in liatnam Ayyar v 
Krishna Vtlal Doss (2), the learned 

luH irf Arts. 165 

A exclude the 

judgment-debtor, but their attention was 


not called to the f,i,-t tho arli.-ie- 

wore tran.-.ferred ftou, (l,- L\ido of |.^,Vl 
whore tho rosh icUf.u v,,,. 
ilmv further olxorv'. l Lh:it: 

■‘unless tlwarlielis rof.Tfol s. v.-nlls (,, 
mciU-(lebloi-.< a«; well .is third pa:lir ,, 11,,. 
bo tautology. 

There was however tautology in tlu'Vfi- 
of 1877 in either view and in tliu .Act of 
1908, Art. 167 was amendou so as to re¬ 
move it. There is in my opinion nothing 
in tiiese changes to show any inlention 
widening the scope of tlie article so as to 
make it applicable to defendants. 

The decision in I,‘,ihhim Ai/inir v. 
Kiislnui Doss I ital Doss (2) having stood 
so long unquestioned in this Court and 
elsewhere I have felt great doubt as to 
whether we should not coutiniie to follow 
it, having regard to the natureof the ])oint 9 
decided, on the principle of stare decisis. 
Ihe legislature has howovnr itself rostric- 
ted tho scope of .vrt. 105 by restricting in 
the Code of 1908 ai-idications bv thiiil 
parties under 0.21, U, 100. to applica- 
tions with rofcrence to property covered 
by the decree or sale in pursuance there¬ 
of, and tlio fact that tliis procedure is not 
now applicable to comiilaints by third 
parties of dispossession of property not 
covered by such decree or sale appears to 

me to afford an additional reason for ex- 

eluding from the scope of the article 
similar complaints by defendants who, as 
I am satisfie'l, were never intended to he 
covered by it. I think moreover that 
tlie righis of defendants are sufliciently 
restricted by their being required to| 
apply under H. 17 within the )ieriod Hmi- 
tod by Art. is]. Agreeing with tho <]e. 
c'lsion in Ah'lul K(I-im v. Ts/amnnnissa 
BiU U) I would ovurrule Ratnam Aijijor^ 

V. Krishna Doss Vital Doss (2) and: 
answer the question in the negative. 
Ayling, J.— I agree. 

Sadasiva Aiyar, j.-In this case. I 
shared with my Lord (if I may respect¬ 
fully say so) the hesitation ho felt in 
overruling the old decision in Ratnam 
Ayyar v. Krishna Doss Vital Doss (2). 
But I am convinced after regarding hisj 
opinion that that decision is erroneous. 

As cases of wrong delivery of judgment- 

debtors property in excess of that decreed 
are rare and and as it is very unlikely 
that many titles could have been created 
arising from alienations of such property 
by decree-holders to purchasers who be- 
lieved the title to have been perfected 
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by the default of judgoieDt-debtors to 
file tbeiv applications within the shorter 
period of limitation till now_ prevailing, 
and as most of even those titles would 


have been pevfectoJ by the lapse oi three 
years since the dates of such alienations, 
i agree in the answer proposed by my 

Lord. , 

Picferencc amweied- 
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SgcouI Appeal Ko. bOl of 1018 Deci¬ 
ded oil lOth January 1019, against decree 
ol Sub-.Tudge. South Malabar, in Appeal 
Suits Nos. 8-^ and (U of 1917. 

;a) Transfer of Property Act (1 j 82). 
Ss 76(l)and 83 -S. 76 llldoes not apply to 
money due to mortgagee for improvements 
in Malabar because it i» not money due on 

morteace within S. 83. 

Sociioii 7C (i) has no application to money due 

for improvements to a mortgagee »» 

P.-cauae the value of improvements effected by 
such mortgagee cannot bought under the 
expression ■•amount due on the mortgage^ 

"^(bVMalabar Law-Mortgage — Mortgagee 
entitled to possession till satisfaction or 
ejectment in decree-He is not liable for 

mesne profits till either happens. 

A mortgagee iu Malabar has a A®* 

nvxiu pos'esjvion till ho is actually paid or 
till hois ejected by decree of Court ana hence 
bo is not accountable for mesne “ 

cither of those events happens: 43 C 21 

(c) Malabar Compensation for Tenants In- 

provemenls Act (1 nf ? S. Sap- 

olies to all tenants except such as have been 
paid-Policy of the Act stated-Compensa- 
tion is to be determimed by Court Right 
cannot be token away by tender of sufficient 

“TerWapirr..7.-S.5, Malabar Compensation 
for Tenants' Improvements Act applies to all 
tenants except such as have been paid. _ if pay¬ 
ment has been made and the term is deter 
mined or the mortgage has been discharged, the 

Accrainrio 

F'-'nt Iccep p^y mS he hie right, but 

Thf oSs IssLemeut hy the Court, there it 

4 u*Mrt frt flftDriv6 hioi of his statulorj right 

R 5 even if the amount tendered is found 
under S. 5, even u tu 

to be sufficient- LP273 0 1J 

T. Eromani Unm for Appellants. 

K, Subramo,nyo< Aiyar for Respon¬ 
dents. 


Sadasiva Aiyar, J.— The conten¬ 
tions as to defendant I’s (appellant mort- 
gagee’s) right to additional compensation 
for improvements (that is, in addition to 
what has been awarded to him by the 
lower Court) raise questions of fact 
which we cannot entertain in second 
appeal. 

The Subordinate Judge however was 
wholly uujustified in assuming that the 
provisions of the Transfer of Property 
Act were not in the minds of the Ben- 
ches of this Court which decided Chami 
V. Ana Patlar (l) and Parmeswara 
Ayijan v. Kittiinni Valia Mannadiar (2) 
and in awarding mesne profits to plain¬ 
tiff after the date of the tender made in 
Court by the respondents under S. 83, 
Act 4 of 1SS3. Seshagiri Aiyar, J., does 
refer to S, 83 of that Act in his judgment 
in the former case. S. 76 (i) refers to 
S. 83 by using the words in manner 
hereinafter provided” and the 
of the two sections (one speaking of t e 
amount for the time being due on the 
mortgage” and the other the amount 
remaining due on the mortgage ) is very 
similar when referring to the mortgagees 
right to be paid his money before re¬ 
demption. , , •„ 

Seshagiri Aiyar. J.. clearly says m 

Chami V. Ana Patlar (l) that he agreed 

with the appellant’s vakil m 

“that the value of t JJeon 

brought under the expression amount due 

the mortgage" in S. 83, T. P. Mt. 

It follows that S. 76, Cl. ( 1 ), also 
no application to the money due tor 
provements to a Alalabar mortgagee. 

Nothing that has been 
respondent's learned lu-q^ 

meots in this case has tended to throw 

any doubt on the opinion I 

Parameswara Ayyan^. J. in, 

Mannadiar (2) that the mortgagee ^>1 

Malabar has a right to remain P°. jg 

Sion till he is actually paid or till d ^ 

ejected by decree o* J?gne prol 

that ho is not accountable -nens. 

fits till either of these events 
The legislature cannot have int 
make a mortgagee tenant . 

profits on tender, but not respe^' 

which would be the result if t 
dent’s contention is ac^pted, ' pjpve- 
bar Compensation for . betweoo 

ments Act. making no differe nc__^—^ 


(1 119161 32 I. 0. 861. 
(2 1,1918] 43 I. 0.173. 
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a mortgagee tenant ani a tenant holding 
on a mero vorarnpatfcam or on a mere 
Kuzhikanom right. 

The lower Court’s decrees will there¬ 
fore be modiQed by striking out of the 
first Court’s decree the words beginning 
with “and future mesne profits ' and 
ending with “from this date.” 

The parties will bear their respective 
costs in this second appeal. 

Napier, J.— I agree with the decision 
in Parainmoara .hjuan v. KUtiinni 
Valia Mannadiar (2). The matter 
seams to me to be concluded by the 
language of S. 5, Malabar Compensation 
for Tenants’ Improvements .\ct. That 
section seems to apply to all tenants 
except such as have boon paid. If pay¬ 
ment has boon made and the term is 
determined or the mortgage has boon dis¬ 
charged, the section has no application. 
If the compensation is so due that is, has 
not been paid, then the section applies. 
The legislature could have added the 
words or a proper sum tendered”, but 
lias not thought fit to do so, although in 
the same section it speaks of payment or 
tender of the mortgage money. We are 
asked to import 8. 76 (i). T. P. Act. I 
agree with Seshagiri Aiyar, -7., in Chami 
V, Ana Paiiar (l) that this does not 
apply and I further think that if it was 
to 1)6 applied, ib would introduce a spe¬ 
cial rule in cises of mortgages while 
another rule based on the Makb.av Com¬ 
pensation for Tenants' Improvcmorits 
Act remained for leases, which consti. 
tute a number of cases in which compen¬ 
sation has to be paid. I am unable to 
follow Seshagiri Aiyar J.’s reasoning at 
the end of his judgment in Chami v. 
Ana Pattar (1), as I do not understand 
his reference to Cl. 2, S. 5. Malabar 
Compensation for Tenants’ Improve¬ 
ments Act. The Act may operate against 
the landlord in some cases, but that can 
be dealt with in Court. It must also be 
borne in mind that according to the 
policy of the Act the compensation is to 
be ascertained by the Court; vide 8. 19 of 
the Act. If a tenant accepts pavraent 
he waives his right, bub if he claims 
assessment by the Court, I oan see noth- 
>ng in the Act which deprives him of his 
statutory right under S. 5 of the Act 
even if the amount tendered is found to 
be Buffioient. 

s.N./u.K. Decree modified . 
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SivSiiAfiiui Aivai; am> I'liii.Lirs, .11. 

Chidamharnm Pi/f>j/ 

pollant. 

V. 

M. C. M. DuraifiiO(i>n>j Ci-ittn —l.ii'fi-'ii- 
dant—Respondent. 

Second Appeal No. 2J02 nf I'.)!'.'. 1' 
cided on 28th Novomhoi l'.)l^, ng.iin-f, 
decree of Dist. -ludge, Tanjore, in Ai ).' al 

Suit No. 241 of 1917. 

(a) Civil P. C. (1908), O. 2, R. 2-Vendor 
assigning arrears of rent—Suit on assign¬ 
ment—Subsequent suit for rent duo since 
purchase is not barred. 

Whore tlio vendee of certain property got au 
.assignment of the uacollcctcd rents from ilio 
vendor .and sued the dcfomlant first for arrears of 
root under bis assignment aud afterwards for 
rent that had accrued duo since his purchaso, 
basing it ou title : 

: that the causes of action for the two 
suits were different aud the seon 1 suit wa.s not 
barred under 0. 2, 11. 2. ' P 2Tl C 1 ; P 273 C 2] 

(b) Civil P. C. (19081, 0.2, R. 2-Test is 
whether plaintiff was bound to sue. 

Un.lor 0. 2. R. 2, the test i not wbullier the 
plaintiff could have sued for both the claims in 
the same suit but whether he was bound to h tvo 
sued. [V >73 C 21 

E. S. Chidamhuram PiUai and P. N. 
Marthandam Pillai—iov .\p])6llant. 

K, S. Jaijarama Aii/ar —for Respon¬ 
dent. 

Judgment. —The question in this case 
is whether 0. 2. R. 2, Civil P. C., bars 
the present suit. The plaintiff obtained 
a sale of certain property. Subsequently 
the right of the vendor for uncollected 
rent was assigned to him. The plaintiff 
first sued for arrears of rent duo under 
his assignment. The second suit i? for 
the rent based on titlo. In our opi. 
nion the causes of action for the two suits 
are not the same. It is true tliat under 
0. 2, R. 3, Civil P. C,. the plaintiff could 
have joined both the causes of action in 
one suit. But that is not the test. As 
was pointed out in Dnsarthy Naidu v. 
Palala Kumaramull (l), the test is not 
whether the plaintiff could have sued for 
both the claims in the same suit, but 
whether he w.as bound to have sued. 
Mr. K. S. -Tayaraina Aiyar contended that 
the only obligation w’as to pay rent and 
that all the breaches of that obligation 
form but one cause of action. In tlie 
present case, the obligations are different. 
The one was incurred to the assignor and 
he could have sued separately notwith- 
standing the fact that he subsequently 
sold the property in respect of which 
li) 11918] 45 I. C. 969. 


Chidambaram v. Duraiswamy 
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Irent; had accrued due. The obligation in C. V. Anantha Krishna Ayyar—for 


the second suit relates to the right aris¬ 
ing from the title to property itself. As 
was pointed out in Naro JIari v. An- 
ptirnabai (2) printed as foot-note in 
Vishnu Sakharam Nagarakarv. Krishna- 
rao ^[aliiar (3) and in the cases follow¬ 
ing it. it is not the final breach that, 
constitutes the cause of action but the 
right and the infringement taken together, 
iln this view, the two suits were based 
'on two different causes of action. The 
case is practicilly on all fours with 
Muhamviad AhduJ Aziz v. liafiunnissa 
Bil’i (l) and we are of opinion tliat that 
case enunciates the true principle appli- 
cable to such cases. In Ittdppan v. 
Mnuitvihi'iiniii (o) this Court s delinition 
of the terui “ cause of action ” accords 
with the view taken in Allahabad. 

For these reasons, we must reverse the 
decree of the District Judge and restore 
that of the District Miinsif with this 
modification, that plaintiff should be 
given interest at one per cent per men¬ 
sem on Rs. 87-8-0 from Ist March 1913 
up to date of suit and on the other 
Rs. 87-8-0 from 1st March 1914 to date 
of suit, and thereafter at G per cent 
per annum till date of realization. 
Parties will pay and receive proportion¬ 
ate costs here and in the Courts below. 

SJS.Ir.K._ _ _ A ppeal allow ed. 

' (2) LlSSTl 11 BJin. iGOii. 

(3) Llf>12l 17 I- C. 833. 

(4) [18871 11 Bom. 153. 

(5) [18931 21 Mad. 153. 
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Wallis, C. J. and Sadasiva Aiyak 
AND Spencer, JJ. 

Kozhikol Kizhakka Kovilagath —De¬ 
fendant-Appellant. 

V. 

Zamorin Baja of Calicut —Plaintiff— 
Respondent. 

Letters Patent Appeal No. 3 of 1918, 
Decided on llth April 1918, against judg¬ 
ment of Oldfield, J., in Appeal Suit 
No. 18 of 1917. , . 

Malabar Law—Stanom — Party alleging 

that alienation by atanee U binding on his 

successor must prove that it is for benefit 
of estate. 

The party who alleges that an alienation by a 
stance is valid beyond the lifetime of the grantor 
that Is, that it is binding on his successor, ought 
to prove that the alienation was for the benefit 
of the estate, or in other words that it was snob 
as would be binding on the members of a joint 
Hindu family if made by a manager of the 
family other than the father. [P 274 0 2] 


Appellant. 

A. Sundaram^ior Respondent. 
Judgment.—The party who alleges 
that an alienation by a stanee is valid 
beyond the lifetime of the grantor, that 
is, that it is binding on bis successor, 
ought to prove that the alienation was 
for the benefit of the estate, or (to put 
it in a different way) was such as would 
be binding on the other members of a 
joint Hindu family if made by a manager 
of the family (who was not also the 
father of the other members). The de- 
fendant in this case did not take any 
steps to discharge the burden of proof 
and the disputed alienation was a lease 
for 72 yoars by an old gentleman almost 
on his death-bed in favour of a near 
relative. We therefore hold that the 
lower Court rightly decided that the 
alienation was not binding on the succes¬ 
sor of the grantor. The Letters Patent 
appeal must be dismissed with costs. 

S. n./R.K. Appeal dismissed. 

A. I. R. 1919 Madras 274(2) 
Kumaraswami Sastri, J. 

Tantravahi Bapiraju and others In re 
—Accused — Petitioners. 

Criminal Revn. No. 147 of 1919 and 
Criminal Rovn. Petn. No. 119 of 1919, 
Decided on 7th August 1919, against 
judgment of First Class, Deputy Magis¬ 
trate, Peddapur, in Criminal Apps^* 
No. 83 of 1918. , 

Criminal P. C (1898), S. 530 { 4 )-Ab*ence 
of member of Bench when evidence ii recoi 
ed vitiates conviction bysucb Bench. _ 

It \i illegal foe a Bench of Honorary Magis¬ 
trates to couvict in a case in which the 
is recorded and the judgment delivered m 
absence of one ol the members ol the 

T. Bamchandra jBow—for Petitioners. 

Public Prosecutor —for the Crown. 

Order.—It appears from the affidavit 

filed and the attendance register that one 
of the Magistrates, Hussain Kban ' 
was absent on 2nd May 1918 when ® 
case was taken up and witnesses 
ined, and also on 25th July 191^ ® 

judgment was delivered. 

I think that the absence on 2nd 
1919 of one of the Magistrates vitia 
the conviction. I need only 
Suhramania Iyer, In re (l). 
was held by Ayling, J., that a 
was illegal. A similar vi ew was— — 

(1) Li915] 33 Mad. 304=29 L 0, 329. 
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by a Bench o{ this Court in Criminal 
Revision Case No. 416 of 1918 (Criminal 
Revision Petition No. 357 of 1918), 

I set aside the conviction and direct 
that the case be retried by the Second 
Class Magistrate of Cooanada. Tlie fine, 
if paid, will be refunded. Conviction 
set aside and retrial ordered. 

S.N./r.K. Conviction quashed. 

A. I.R. 1919 Madras 275(1) 

Wallis, C. J. and Seshagiri 
Aiyar, J. 

Vaithilinga Mudaliar and others —Pe- 
titioners. 


V « 

Srirangathanni and others —Opposit( 
Parties. 

Civil Migc. Petn. Nos. 2389. 2705 am: 

1761 of 1917, Decided on 22Dd Octohei 

1918, for leave to appeal to His Majesty it 

Council in appeal Suits Nos. 206 and 20'i 

and 12 of 1909. 
Civil P. c.(1908). S. no, O, 45, R. 4-Smi 

byrever*ioner$ in respect of separate proper 
ties against different alienees decreed—Sepa 
rate appeals by defendants-Single decree ir 
all appeal —Leave to appeal to Privy Council 
separately-Leave can be granted only in 
Mses m which subject-matter would be ovei 
Rt. 10,000* 

Plaintiffs aned to set aside different alienationf 
made by a Hindu widow of whom they claimec 
to be the reversioners and to recover possession ol 
the property from the different alienees. The 
Court of first instance decreed the suit in favoui 
of the pUintiffa. The dcfcndants-alicneca pre¬ 
ferred separUo appeals to the High Court which 
drew up only one decree under R. 105, Civil 
Rules of Practice. On an application for leave 
to appeal to the Privy Council against the deci* 
siomof the High Court In each of the appeals; 
Seld: that leave could be granted only in 

subject-matter was ovoi 
R8» 10,000 in value 275 C 2] 

• r. V. Qopalaswami Mudaliar and S, 
Gopalasawami itl/anpar-for Petitioner 
I. liangachariar-ht OppoQ\iQ Parties 
Urder.—In thig case the plaintiffs 
sued as next reversioners on the death oi 
the widow of the alleged last male holdei 
and joined various defendants who wen 
m possession of properties which thej 
alleged formed part of the estate of th( 
last maleowner. There were really differ 

an a the defend, 

wcording t( 

a^ell-estabiished p^raotice. to be joinec 
in the same suit. The Subordinate Judgt 
passed a decree m favour of the plaintiff! 
against the alienees of the several items 

°!i. Those alienees and th( 

other defendants 61ed separate appeals in 


the High Court and tlio appeals of some 
of the defendants-nlioneos wero allowed 
on the ground that the items in question 
were not shown to have formed part of the 
estate of last mule owner. .Mthouj^h rovg- 
ral separate-appeals were filed, in a.-nord. 
ance with R. 105. of the Civil Rule^ of I’rac- 
tica.onlyoneappollabodecree was drawn 
up. Someoftheappeals of thodi fonrlants. 
alienee which were allowed by us relate to 
items of property which are said to ho of 
less value than Rs. 10.000 and it is objoctel 
by these defendants as rospondonts to the 
petitions that in these circumstances, the 
petitioners are not entitled toacortificate 
under S, 110, Civil P. C., We think that 
the fact that only one appellate decree 
was drawn up in all theso appeals cannot 
affect the rights either of the appellant' 
or the respondents in those appeals with 
reference to a further appeal to rii-: 
Majesty in Council .and that the appli- 
cations must be considered as if a sepa¬ 
rate decree had been passed in each ap. 
peal. Otherwise, the effect of the Civil 
Rules of Practice would be to interfere 
with the right of appeal or the right to 
retain the judgment of this Court with 
out appeal both very valual)Ie substan- 
tive rights as has often been pointol out. 
This is a matter with which we have no 
power to interfere by means of the Civil 
Rules of Practice. [The rest of the judg. 
ment is immaterial for the purpose of 
this report. Ed.) 

S N./r.k. Order accordingly. 
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Abdur Rahim and Napier, .TT. 

^ Palani Goundan and another —Plain¬ 
tiffs—Appellants. 

V. 

Kasi Goundan and o/fcers““Defendants 
—Respondents. 

Second Appeal No. 390 of 1917, Doci- 
ded on 16th December 1918. against the 
decree of Sub-Judge, Coimbatore, in 
Appeal No. 85 of 1916. 

Hindu Law-P«rliiion-Suil for parti¬ 
tion by minor—Decree can be parted only if 
minor • interest are likely to be advanced 
thereby or likely to be protected. 

In a suit for partition by a Hindu minor, the 
Oourt should not pass a decree for partition 
unless the minor’s interests are likely to be 
advancod thereby or protected from danger. 

rru IP 278 011 

. ^ 1 ,® possibility of future births in the 
larolly is not a good ground for partition, nor is 
the fact that the minor's father has married a 
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secoucl wife auJ the minor's mother is in con- ordinato Judge has refrained from con- 
-criucuce living away from her husband. sidering whether the sale was for necessity 

[r 27S C i] though the Court of trial was 


To entitlo a minor to claim partition on tho 
'’round of malversation of tho properties by the 
father, actual malversation need not be proyecl, 
it is sufficient if the interests of the niiooc 
in the joint family in-operty are in 
^Bo,n.L.n.8S^,Expl. L? 2,3 Cl] 

L. A.Croviii'Jarafjavct for Ap¬ 

pellants. 

.1. Krif>hnaswami Aiij<iy and '1. M- 
Ki'ishvnswi'ivii J/'/nr for Respondents. 

Abdur Rahim, J.—This second ap¬ 
peal arises out of a suit for partition 
instituted hv two minors through their 
maternal grandfather as the next fnond. 
Defendant I, who is tho main respondent 
in the ai’i'ea-l, is tho father of the plain¬ 
tiffs. Tho only question for considera¬ 
tion is whether upon the facts proved 
and found, the lower appellate Court 
was justified in refusing to pass a decree 
for partition. It is settled law that a 
Court is not hound to grant a decree for 
partition of joint family property as a 
matter of course in a suit instituted on 
behalf of minors: see Chelimi Chelty v. 
Suhlanna (l). following Bachoo v. Man- 
korehai (2), iin^Kamakshi Ammal v. Chi- 
(iambora Reddi (3). So far the law is 
not disputed, hut there has been much 
discussion as to tho nature of tho grounds 
which would justify tho Court in decree¬ 
ing partition at the instance of a minor. 
The facts found by the lower appellate 
Court are: defendant 1, tho father of tho 
minors—who are only 6 and 4 years of 
age—has married a second wife; there 
had been estrangement between him 
and the mother of the minors and the 
latter has gone away to her father s 
house and is unwilling to come back 
to defendant 1. The Subordinate Judge 
characterises her allegations against 
defendant 1, as to ill-treatment and im¬ 
morality as a myth and holds that the 
plaintiffs have not made out that defen¬ 
dant 1 refused to maintain the plaintiffs 
or their mother or that he had in any 
way neglected them. He finds that 
some old family debts have been dis- 
charged though apparently with money 
found by defendant I’s mother during 
his minority. It is admitted however 
that defendant 1, has sold a house 
belonging to th e family, but the Sub. 

(1 119171 41 Mad. 442=42 I. 0.860. 

(2 11907] 31 Bom. 373=34 I. A. 107 (P.C.). 

(3 [1866-67] 3 M. H. 0. R. 94. 


disposed to regard it as an act of mal- 
feasauce. Upon the facts the conclu- 
sion of tho Subordinate Judge is as stated 
in his words: 

“I cau full uo circumstances to suggest that 
the minor’s interest is likely to suSer if the pro¬ 
perty is allowed to continue in tho hands of 
defendant 1. . . 

hut ho thought that this was a proper case 
iu which he shall obtain a written under¬ 
taking from defendaut 1, not to alienate 
tlie family property during the minority 
of the minor plaintiffs and that if any 
necessity arises in the future for making 
an alienation he will apply for permis- 
sion of the Court for that purpose. The 
District Munsif in decreeing the suit 
was under the impression that a suit for 
partition by a minor member of a joint 
family stood on the same footing as a 
suit by an adult co-parcener. In this he 
was undoubtedly wrong: in the former 
case tho Court, as laid down in the rulings 
above mentioned, has a discretion, that is 
to say it will not decree partition unless 
it finds that it will be for the benefit of 
tho minor that there should be a parti¬ 
tion while where a major co-parcener 
seeks partition the Court has no option 
but to pass a decree to that effect. On 
the merits the District Munsif 
his judgment in favour of the plaintiffs 
mainly on the ground that defendant li 
who is only 24. is likely to have sons 
born to him by his second wife wbicb 
will necessarily diminish the plaintiffs 
share in the family property and there¬ 
fore a partition would be decidedly bene¬ 
ficial to the minors. The Subordinae 
Judge, in my opinion is right in holding 
that this is not sufficient and valid con¬ 
sideration and that there is much co¬ 
gency in his argument that if it were 
otherwise directly a son is born it wou 
lie with anyone who so chooses to brw 
up the family by instituting a suit ot 
partition as next friend of the 
Mr. Govindaraghava Iyer who 
the case for the appellants has not be® 
able to cite any sort of authority in s^P 
port of his proposition. 

The joint family tenure of 
is the normal condition of the Hi 
social system and the Court should 
take the responsibility of 
Hindu minor co-parcener of the ad 
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tages of that system unless it is satisQed 
that in the circumstances of the parti¬ 
cular case it would bo clearly to his be- 
ne6t that he should be separated from 
the joint family. It is an incident of 
the joint family system that the shave 
of a Hindu oo-parcener in the family pro¬ 
perty is liable to diminution by accession 
of new members by births: on the other 
hand, he enjoys the chance of having his 
share augmented by deaths. It seems to 
me that it is not for the Court to speculate 
how far the one chance counterbalances 
the other. 

As for the decided cases the Court has 
decreed partition in suits on behalf of a 
minor where the actual existing circum¬ 
stances of the family made it manifest 
that a partition would be for the bene¬ 
fit of the minor and not merely on re¬ 
mote hypothetical ‘grounds. In Kamak. 
shi Ammal v. Chidambara Reilli (3), 
which is the earliest decision in this 
Presidency on the subject that has been 
brought to our notice, defendant 1 had 
denied the plaintiff’s adoption and set 
up a will by the adoptive father of the 
infant which conferred on the defendant 
an exclusive title to the whole estate. 
Innea and Collett. JJ., held that in such 
a case partition should be granted. Both 
the learned Judges were of opinion that 
it was not necessary tliat there should 
be actual malversation of the property 
of tbe co-parcener as was the opinion of 
tbe lower Court and in the language of 
Innes, J., 

“an action will not indeed lie, unlef.; there 
is eometbing clearly indicating that the interests 
of the infant will be advanced by a partition 
because ordinarily speaking tbe family estate 
Is better managed and yields a greater' ratio of 
profit in union than when split up and dis¬ 
tributed among several parceners, and as a 
general role therefore it is more profitable for 
an Infant parcener that bis share should con¬ 
tinue an Integral portion of the whole estate in 
the hands of kinsmen." 

Collefcfi, J.’s judgment is to the same 
effect, and it will be sufficient to quote 
only the general proposition laid down 
by hina, viz , that 

generally so great a change in the condition 

of a minor as a partition operates ought not to 

be allowed to take place unless it is clearly for 
his benefit that it should be so." 

In Thangam Pillai v. Suppa Pillai 
(4) the co-parceners had persistently de- 
nied that the minor plaintiff was their 
■ brother and it was held by Mutbuswami 
Aiyar and Wilkinson, JJ.. that this fact 

(4) 11869] 12 Mad. 401. 


showed that tho miuoi's interest in tlui 
joint family proportv wculd bo in danger 
if left under tho manai^emonl of tho ap¬ 
pellants and that jiisLitiod a deeren for 
partition. Thociso in Chclnni Chclhi v. 
Snhbuniui (l) hixv. alroa ly beon noticed 
where Oldfiolil, J., and myself accepted 
tho proposition that in .a suit for pii ii 
tion on behalf of a minor the Court will 
not grant a decree unless it is .«a(i5fi0'i 
that it will bo for his benefit, in this 
we followed tho judgment of t-ho I’rivv 
Council in Bachoo v. Mnnkorehai (2) 
which affirmed the decision of Tyabji, I,, 
in Bachoo v. Khu'ihaldas (5). The pie 
sont question it may bo mentioned, was 
but incidentally under consideration in 
Chclimi Chettj/ v. Snhbannn, (1), the 
point for decisions there being whe¬ 
ther the institution of a suit on be¬ 
half of a minor ipso facto created a 
separation. In Bachoo v. Khushaldn.v (5) 
and Bachoo v, Mnnkoreb.'i (2) it was 
found that a partition, when it was asked 
for, would not bo benoL'cial to the minor 
plaintiff as division of tho properties 
could not bo effected without selling cer- 
tain valuable properties and their sale at 
that stage would result in considerable 
loss. The proposition that was accepted 
by Tyabji, J., was that 

"some malversation, dauger or less to the miuor 
on tbe oneband or some benefit or advautage oit 
tbe other must be proved before the Court can 
compel partition, for all the co-parceners arc 
minors.” 

It docs not appear to me that any ex- 
ception can he taken to this proposition 
considering it in the light of the fact? 
which gave rise to it. In Mahadev Bol. 
vant Y. Lakshman Buliant (fi), partition 
on behalf of a minor was allowed, the 
allegation in the plaint of disputes bet 
ween the minor plaintiffs’ mother and 
their stepbrother, separate residence of 
the former and the defendant’s failure 
to support the plaintiffs being found suffi¬ 
cient to maintain the suit. Ranade, J., 
in tbe course of his judgment lays down 
that tbe Court has to see whether a par¬ 
tition would promote the interest of the 
minor plaintiffs in tbe circumstances as 
found by bim. It seems to me that this 
is the test which is countenanced by all 
the authorities Kumaraswami Sastri. J., 
in Skadagopa Naidu v. Thirumalaswami 
Naidu (7) sitting singly held that wher e 

5) [19021 4 Bom. L. B. 683. 

6) [16961 19 Bom. 99. 

7) [1916] 301.0. 272. 
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a father sets up a hostile title and denies 
the right of his minor son to any share 
in the joint family properties an 1 the 
father has been living apart from liis 
wife with a concubine, it is the duty of 
the Court to order partition in a suit on 
behalf of the minor. 

Ho quotes with approval the proposi¬ 
tion of Kanade. T., in MahaiJcv Balvant 
V. Lakshmaii BalvaJit (f>) that no suit by 
a minor CO-parcener for partition sliould 
bo decreed unless bis interests were 
'likely to be advanced thereby or protoc- 
Lod from danger. As regards the second 
condition, no «..xcoption conhl 1>8 taken lo 
it and as regard.^ the lirst 1 do not think 
that either liaivulo, J., or Kuniaraswaini 
Sastri, J., intended to roiintonance any 
siieciilative considerations such as the 
possible birrh of other coparceners as a 
ground for partition. In Bhola Nalhv. 
Ghasi Ham (8) it is laid down by 
Stanley, C. J., tliab tbo Court has to de¬ 
termine on the entire circumstances of 
the case whether it would be for the 
boneGt of the minor that a partition of a 
joint family property should be effected. 
In my opinion this proposition is entirely 
in accord with the other authorities al¬ 
ready noticed. It will serve no useful 
purpose to attempt to define any further 
the circumstances in which partition 
should be grantol or refused at the in¬ 
stance of the minor. All that is neces¬ 
sary in this case to lay down, having re¬ 
gard to the arguments addressed to us, 
is that a mere possibility of births of 
other coparceners in the family is not a 
good ground for partition. It is not ne¬ 
cessary that actual malversation should 
be proved; it is sufficient if the interests 
of the minor in the joint family property 
are in danger. All the circumstances 
have to be taken Into consideration in 
determining whether it vpould be for the 
benefit of the minor that his share should 
be set apart and secured for him. 

We have here the fact that plaintiff’s 
father, though a young man, has married 
another wife and that there have been 
quarrels between plaintiffs' mother and 
their father, with the result that they 
have been living separately. It is almost 
admitted that a house belonging to the 
family has been sold by the father. If 
the sale of the house was without neces¬ 
sity, that would be a strong circumstance 
to be considered along with other facts 

(8) U9073 29 All. 873. ~ 


m connexion with the question whether 
there should not be a partition. The 
lower appellate Court, in ray opinion, 
was not justified in holding that the sale 
of the house, even if made without neces- 
sity, would not affect the question whe¬ 
ther there should be a partition. It is 
now contended before us by the respon- 
dents that the sale took place before the 
birth of the plaintiffs. I would therefore 
ask the Subordinate Judge to find whether 
the sale of the house took place before 
the birth of the plaintiffs, and if not, 
whether the sale was justified by neces¬ 
sity, whether a proper price was obtained 
and what happened to the sale proceeds 
and tho total value and income of the 
family properties. Ho will allow the 
parties to adduce fresh evidence on this 
point. The time for the return of the 
finding wiil he two months from the date 
of the receipt of the records and ten days 
for obji’jtions. 

Napier, J. —This is a suit for parti¬ 
tion ag:.inst a father brought by his 
minor sons through their next friend, 
their maternal grandfather. The lower 
appellate Court has found that no case 
has been made out which would entitle 
the Court to decree a partition. Mr. 
Govindaragbava Aiyar has argued before 
us, first, that where it can be shown that 
there is a probability that the minor a 
financial position will in future be better 
if he has been divided from his father, 
the minor is entitled to a partition, and 
secondly, that if that proposition is too 
broad, on the facts found, he should be 
given a decree. He has contended that 
the sole question is, whether partition 
can in any way benefit the minor and he 
relies on the use of the word "benefit 
in certain reported cases, in support of 
his contention. The latest case is th^f' 
reported as Chelimi Gketty v. Sub- 
Joanna (l) and the language is as follows: 

"The Court haa to ooasidet ia such cases whe¬ 
ther a decree for partition wjuld be for the beoo' 
fit of the minor." 

My learned brother who was a party 
to that decision states that be did nol- 
intend to lay down that the probability 
of monetary advantage was the sole test, 
and, if I may say so, this is clear fw® 
the fact that the Court relied on the ofl' 
oision reported as Kamakshi 
Chidambara Reddi (3), the earliest css® 
on the subject. Mr. Govindaragbava ly®^ 
has claimed however that that case ale® 
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supporbs bis proposition. It was one in 
which a suit was brought on behalf of an 
infant against a co-parcener not his father 
for partition. The lower Court had de¬ 
clined to grant it, as it was not alleged 
by the plaintiff that the infant’s inter¬ 
ests were in danger through malversation. 
On appeal, it was argued that it was 
not necessary to prove malversation. 
Innes, J., begins his judgment as follows: 

"Tbo tree rule seems to bo that a suit oq be* 
half of a miaor for partition will lie if the inter¬ 
ests of the minor are likely to be prejudiced by 
the property being loft in the. hands of the co¬ 
parceners from whom it is sought to recover it.” 

I lay special stress on the use of the 
words “true rule,” because it seems to 
me that any passage in the judgment 
which might appear to state a wider pro¬ 
position must be read in a limited sense, 
so as to bring it into accord with the 
statement. He then goes on to say that 
there is no foundation for the position 
that an infant can only claim partition 
when there is malversation, and in this 
connexion be continues: 

“Aq actioD will not indeed lie, uoUss there ia 
eomething clearly indicating that the interests 
of the infant will be advanced by partition.” 

Then with reference to the facta of the 
case, he points out that the co-parcener 
has set up a sole title to the property, 
and thereby assumed a position adverse 
to the interests of ibc infant, by bring¬ 
ing forward a will which, if genuine, 
would be inconsistent with the existence 
of any rights in the infant; and ho there¬ 
fore concludes that the interests of the in¬ 
fant would nob be safe in the co- parcener’s 
hand. Gollott, J., agrees that it is not ne¬ 
cessary to prove malversation. He says 
that the plaint does set out facts which, 
if true, go to show that theminor's inter¬ 
ests might be exposed to riak’if the suit 
were not now brought; and quotes 
Strange’s Hindu Law, p. 206, as autho¬ 
rity for the proposition that waste by 
the co-parcener is not the sole occasion, 
hut is only an instance that it may be for 
the benefit of a minor that a suit should 
he brought for partition. In that con¬ 
nexion, he says 

‘’so that, a« we might expect, the benefit of the 
minor is what jostifles sneb a anlt.” 

He then refers to the texts and com¬ 
mentary quoted in 3 Digest, p. 644. and 
says that the rule is 

“that a partition daring the minority of a co* 

S rcenet cannot take place to the damage of bis 
lereete, but the motive Is the protection of his 
Interests, and consequently If it is la fact, as it 


may very well bo. Kfciitly for Ids benefit and foi* 
the protection of hi.s ijiterest that Ihoro sboulJ 
boa partition, a suit on his bolialf may bo 
brought.” 

Then comes a passn; 5 o wliicdi is, f 

think, very important: 

“It is obvious that it often may no( ho for tlio 
benefit of a minor that he should have a j art itioii. 
If his rights are not denied or the propertv ii 't 
mismanaged, it might not be s>, ho would luse 
for instance, the possible bouefit of a survivor¬ 
ship, and generally s.' great .a chaoce in tlic ci'U- 
dition of a minor as a partition operates, o'mhf 
not to be allowed to take place, unless it is 
clearly for hi-: benefit that it slioul J bo so.” 

I read these cases as laying down three 
propositions, first, that presumably it is 
for the benefit of a minor that ho should 
remain a niemher of a family whose in¬ 
terest is to look after him, and secondly, 
that a possible financial position is uot 
the test, and thirdly, that ho h.as no 
right to claim partition unless there is 
an apprehended danger to his interest as 
it exists at the date of the suit. I can¬ 
not detach tho use of tho words 'benefit 
of the minor” from the rulo laid down 
by Innes J., at the beginning of his judg- 
ment that a suit will lie if the interests 
of the minor are likely to bo prejudiced. 
Reliance is also placed on a passage in a 
case reported as Bhola Nath v. Ghasi 
Ram (8) which is as follows: 

“The question for the Court to determine is 
whether or not it is shown to be for benefit of 
the minor that partition of the joint family pro¬ 
perty should be effected.” 

This language however must be read 
with tho facts of the case and the other 
observations. The suit was by a minor for 
partition of his share in a joint family 
consisting of himself, his father and his 
uncle. He alleged that his father had 
admitted to a share in tho property the 
son of a deceased uncle, who, according 
to the plaintiff, bad separated from the 
rest of the family long before tho date of 
the suit. The first Oourb dismissed the 
suit on tho ground that there was no 
evidence of malversation. Tho High 
Court pointed out that that was not 
necessary: that the allegations, if proved, 
show that the family w^s endeavonring 
to deprive the plaintiff of a part of his 
lawful interest in the family property. 
The Court then used the following words: 

“The Subordinate Judge has overlooked tho 
fact that there are circumstances other than 
malversation which, according to the authorities, 
will justify the institution of a partition suit. 
These are such circumstances as in the interest 
of the minor render it advisable that bis share 
should be set aside and eecnred for him.” 
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P'nfloubtcdly i( those (acts were pro- 
ve.l it would be necessary even against 
Llu' father in that case that the minor’s 
share should be secured to him at once, 
and in my opinion, the case is no autho- 
riby for any broader proi'osition than 
this. Then there is a decision of Tyahji, 
J., in BacJioo v. Khnf>haldas {o). Tirat 
was a <uit by a minor against his undo 
and an alleged adopted son cd' the uncle. 
The learned Judge, in considering ^Yhe- 
ther he should be given partition, states 
that some malversation, danger or loss 
to blie minor on the one hand, or some 
benefit or advantage on the other hand, 
must he proved before the Court will 
compel jiartition. He then examines the 
condition of the estate; and comes to the 
conclusion that there would possibly be 
heavy monetary sacritices in realizing the 
estate, and adds that if the plaintiff were 
separate, he would entirely lose his 
chance of gaining the whole estate by 
survivorship, if the alleged son died be¬ 
fore him. Jt is suggested that the lang¬ 
uage of the learned Judge indicates that 
malversation, danger or loss need not he 
proved, If some benefit or advantage can 
he proved (vide the language on p. 888) 
and that in this case it must be to the 
benefit of a minor to bo separate from a 
father who has married a second wife 
and will possibly have other children. 

If this is what the learned Judge meant 
it goes beyond the principle stated in 
Kumakshi Amnial v. Chidambara Reddi 
(3) an] I am not prepared to follow it. 
Rather to the same effect is the decision 
in Mahadev Balvant v. Lakskman Bal- 
vant (6). Speaking for myself, I find 
some difficulty in understanding what 
Ranade, J., meant in this latter case by 
his distinction between the positive and 
negative aspect of the case, but if he 
means that even where nothing ie shown 
against the father, it can yet be for the 
benefit of the minor to be removed from 
the family, I am unable to follow him. 
A recent decision of this Court is that of 
a single Judge feported as Skadagopa 
Naidu v. Thirumalaswami Naidu (7). 
There the learned Judge states as fol. 
ows: 

"It is now settled law that a minor plaintifi 
can file a euit for partition if there are cirenm- 
stances which show that it would be for his in* 
tercet to separate his share, and it is not neces¬ 
sary to prove malversation on the part of adnlt 
members,”' 


He refers to Ranade, 3’s discussion of 
the subject in MahadevBalvantv.Laksh- 
man Balvant (6) with approval. That 
case however was one in which it was 
found that partition was necessary to 
protect the minors’ interest from danger; 
and the learned Judge states as follows: 

"The defendant has set up a hostile title and 
has denied the rights of the minor plaintifi to 
any share of the properties, and while this is 
found against, it is the duty of the Court to 
safeguard the interest of the minors by declaring 
Ihoir rights and giving effect to such a declara¬ 
tion.” 

He then refers to the case reported as 
Kamakshi Ammal v. Chidambara Reddi 
(3) with approval and to Thangam Piltai 
v, Suppa Piilai (J). I liave pointed out 
what in my opinion is the law laid down 
in Kamakshi Amvial v. Chidambara 
Reddi (3), As to Tha^igam Piilai v. 
Suppa Filial (4) that was a casein which 
an illegitimate son of a Sudra sought a 
partition of the family property against 
his father’s legitimate sons. The legiti¬ 
mate sons denied that he was their 
illegitimate brother, contending that his 
mother was a married woman. The Court 
having found in favour of the illegitimate 
son on the facts, held in the circum¬ 
stances it could nob be said that the 
plainbifi's interest in the joint family 
property was not in danger in being left 
in the management of the defendants. I 
do not think therefore that Kumara- 
swami Sastri, J., intended to lay down 
any proposition wider than that in 
Kamakshi Ammal v. Chidambara Reddi 
(3). If the language of Tyabji, J., and 
Ranade, J., in the Bombay cases does 
intend to give a wider meaning to the 
rule, their view is not in accordance with 
that taken in this Court, and T should 
not bo prepared to accept it. The pro¬ 
position as stated in Mayne’s Hindu Law, 

Bdn. 8, p. 662, is as follows: 

“A suit cannot be brought by or on behalf of a 
minor to enforce partition, unless on the ground 
of malversation or some other circumstances, 
which make it for his interest that his share 
should be set aside and secured for bim. Other¬ 
wise he might be thrust out of the family at tbe 
very time when he was least able to protect 
himself.” 

This proposition is in my opinion m 
entire accord with the law as laid down 
in Kamakshi Ammal v. Chidambara 
Reddi (3) and does not warrant the con¬ 
tention put forward for the appellants. 
The next question is whether on tbe 
facts the case is brought within this 
limited rule. The lower appellate 
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finds that the plaintifi's' mother went to 
her father’s house for oondnement and 
did not return in spite of her husband's 
entreaties, and that in consequence ho 
married a second wife about a year after 
this occurrence. He points out that the 
marriage of the second wife is not op¬ 
posed to law and considers that such a 
marriage cannot be made a ground for 
partition, unless it was done with a view 
to act prejudicially to the interest of the 
children by his first wife. He then finds 
all the allegations against defendant 1, 
of waste of the property, extravagance, 
drinking and concubinage to be false and 
states that there is hut one piece of evi¬ 
dence against the father, namely, that he 
alienated a house. We are now told in 
this Court that the alienation was before 
the birth of the children. We cannot ot 
course take that as a fact but I should, 
speaking for myself, rather be inclined to 
accept the finding of tlie lower appellate 
Court that the plaintiffs have not shown 
that this alienation was made against the 
interests of the minors. As however my 
learned brother is of opinion that we 
should have a finding as to the circum- 
stances in which the house was sold, 1 
agree with the order propose! by him. 

[Id pursuance of the order contained in 
the above judgmonts, the Subordinate 
Judge submitted the following:] 

Findings.—In pursuance of the order 
of the High Court directing this Court 
to take evidence and to submit findings 
on the following issues the following 
findings are submitted. The issues are: 

(i) Whether the sale of the plaint house 
took place before the birth of the plain- 
tiffs; and if nob whether the sale was 
justified by necessity: whether proper 
price was obtained; aud what happened 
to the sale proceeds, 

(ii) What were the total value and in¬ 
come of the family properties? 

The first part of issue 1.—The sale 
deed in question is dated 25th June 1907. 
The sale deofl is Ex. 10. The plaintiffs’ 
case is that plaintiff 1 was born or at 
least was in the womb of his mother on 
that date. The defendant's case is that 
plaintiff 1 was bom on 11th March 1909, 
i.e. subsequent to the sale deed in ques¬ 
tion. It is admitted on the plaintiffs’ side 
that plaintiff 2 was born subsequent to 
the date of the sale deed, the difference in 
age between plaintiffs 1 and 2 being ad- 
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mittedly two year-;. In the plaint filed 
in the suit on Kli NovoidIhm- 1911 the 
age of plaintiff 1 is given a-; alioiif. fi aud 
that of plaintiff 2 as abi.iil. 1. and that 
of their motlier, defvii l int given as 
22. These ages arc giv<-n bv the plain¬ 
tiffs’ maternal grandfather and next 
friend, defendant 2, when exan.ined h\ 
this Court on 25th Nnveinhor Ihih, i.e.. 
about four years after thodato of the 
plaint, deposes that her age at that time 
was 20 and that the plaintiffs were live 
years and three yeais old rospectivelv 
when she left her husband's house throe 
years prior to that date. It ippears 
from the plaint that she left her hus¬ 
band's bouse about seven or eight raontlis 
before the date of the plaint. 

If appears from Ex. D that defend- 
anti also admits her having gone away 
one year before that date, 2()th March 
1915, i. e., about March 1914. It is seen 
therefore that plaintiff 1 w:i5 agol about 
5 in March 1914, that is, ho uiusl li.we 
been born in the year 1909. Taking the 
ago givei in the plaint as 0 for plain¬ 
tiff 1 at the time of the plaint (4th No¬ 
vember 1914), plaintiff 1 must have been 
born in 1908 or 1909. Then the defen¬ 
dants produced an extract (Ex. 3) from 
the birth register of Eakkiapalayatn 
where the plaintifi’s were admittedly 
born, and the original birth register for 
the year 1909 is marked as Ex. 14. It 
appears from Exs. 13 and 14‘that a son 
was born to Kasia Gounden of Avana- 
silingampalayain on 11th March 1909. 
Plaintiffs’next friend examined as V. W.l 
admits that he is llio mouigar’a gumas- 
tah for Rakkiapalayani; that ho was 
writing the birth register for .all these 
17 years and submitted them to the 
taluk office; and also that ho wrote en. 
tries relating to the birth of the two 
plaintiffs in the birth registers. The 
defendants' case is that this relates to 
the birth of plaintiff 1. But the sugges¬ 
tion on the plaintiffs' side is that it pro¬ 
bably relates to plaintiff 2. It may be 
noted that the plaintiffs’ next friend has 
not even attempted to get an extract from 
the birth register to prove the date of the 
birth of plaintiff 1 or of plaintiff 2, 
though he must be expected to know that 
that is the best evidence available. The 
defendants took out summonses for the 
production of the birth register from 
1906 to 1910, but the Tahsildar has sent 
only the register of 1909 (Ex. 14) and 
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has soiit a letter (Ex. 15) to fcho effect 
that he searching for the other regis¬ 
ters. So. these Exs. 14 and 15 support 
the rlofendanbs’ ease that plaintiff 1 was 
not horn on the date of the sale deed, 
Ex. 10, unless this extract relates to 
plaintiff 2. Seeing that the defendants 
have not jiroducad the extract from the 
hirth register with regard to the other 
plaintiff, I am inclined to hold that this 
relates to plaintiff 1. 

It is argued for the plaintilfs that 
defendant I at one place of his deposition 
now taken in this Court, states that his 
seconl maniage was four years ago; that 
his lirsb marriage was ton years prior to 
that: tiiat plaintiff 1 uas born two years 
after the m irriage and that this takes us 
to the year lOOG as the year of plain- 
tifl I’s liirth. Then again it is argued 
that defendant I Ins stated in 1916 that 
he was married fen years prior to that 
(p. 7, printed papers, line 15) and that 
plainbiti 1 must therefore have been born 
sometime about March 1908 and he must 
have boon conceived about June 1907. 
Defendant 1 states in Ex. D, his plaint, 
dated 27th March 1915, that he had 
been married to defendant 2 about nine 
years before that. If it he retnemherod 
that these periods of time are given only 
approximately, no such definite inference 
-can he drawn as suggested by the plain¬ 
tiffs’ pleader. Then the plaintiffs’ pleader 
relies upon the medical certificate given 
by the Assistant Surgeon of this place, 
ft is marked as Ex. C. Therein, the me¬ 
dical officer examined as P. W. 4 states 
that the boy (plaintiff 1) has completed 
11 years according to his opinion. In his 
■evidence also-he gives the same opinion. 
The grounds upon which ho has given his 
opinion are: (i) permanent canines are 
present, (ii) anterior premolars or bicus¬ 
pids are present. 

It may be stated at once that the opin¬ 
ion of experts cannot be taken to be abso¬ 
lutely accurate, as has been observed in 
Taylor’s Medical Jurisprudence, p. 143 ; 
Boisogomoff v. Nahapiet Jute Company 
(9), Basrur Venkata Row, In re (10) and 
Jarat Kumari Dassi v. Bissessur Dutt 
(ll). Then coming to the reasons given 
in the certificate, it appears that they are 
nut sound. No doubt, it appears from 
the medical books that permanent canines 

{9 L19021 29 Cal. 587. 

10 [19121 36 Mad. 159=14 I. 0. 418. 

<11 [1912] 89 0al. 245=13'1.0. 577. 


make their appearance between the ages 
of 10 and 13 and permanent anterior pre- 
molars or bicuspids make their appear¬ 
ance between the 9th and 10th years : 
vide Tjyon and Waddle’s Medical Juris¬ 
prudence, p. 40, and Taylor’s Medical 
•Jurisprudence, p. 144. In India, there 
is a chance of these teeth even cutting 
earlier. If the grounds given by the ex¬ 
pert witness be correct, bis inference 
that the boy must be aged between 10 
and 13, will also be taken to be correct. 
But there appears no reason for his say- 
ing that the boy must have completed 11 
years. It is only his opinion nob based 
on any specific grounds. The witness, 
while in the box, was asked to examine 
the boy's teeth and he admits that one of 
the anterior'premolars or bicuspids is just 
DOW making its appearance in the left 
lower jaw and that that tooth is gener¬ 
ally cut between 9 and 10 : and that the 
other tliroe anterior preraolars are milk 
teeth and have not yet been shed. 

lie also admits that the ridge observed 
in temporary teeth between the crown 
and the fan is not seen in this boy's 
teeth, though it is generally visible in 
the case of milk teeth but sometimes it is 
imbedded in the gum and is not visible, 
lie also assumes, admittedly without any 
reason, that the ridge in the case of this 
boy is not imbedded in the gum. So, be 
is not justified in saying that the canines 
are permanent canines. Very probably, 
they are milk teeth, because it is only 
just now that one of the anterior premo- 
lars is making its appearanee. It is gene¬ 
rally after the cutting of the anterior 
premolars between the 9th and lOth 
years that the canines make their ap¬ 
pearance between the 10th and l3th 
years. I think it may be taken there¬ 
fore bo be clear that the canines are not 
permanent teeth bub are only milk teeth, 
and that the boyCplaintiff 1) is aged bet¬ 
ween 9 and 10. This conclusion corro¬ 
borates the defendants’ case that the 
Birth Register (Exs. 14 and 15 ) relates to 
the birth of plaintiff 1. I must there¬ 
fore find that plaintiff 1 was born on 11th 
March 1909 and was not born on tho 
date of the sale deed, Ex. 10, and was 
not even in his mother's womb at that 
time. Consequently, plaintiff 2 also was 
not in existence on the date of the 
deed, Ex. 10. 

Second part of the issue 1 i"! 
to decide tViis issue on the assumpt*®*^ 
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that both the plainbifi's or pUiotiff 1 st 
leasb had been born or at least had been 
conceived before the date of the sale 
deed, Ex. 10. The plaintiffs' case in the 
plaint is that defendant 1 unnecessarily 
sold the house and spent the sale proceeds 
for immoral purposes instead of utilizing 
it for the purpose of plaintiffs’ family. 
There is no allegation that the house was 
sold for an inadequate price. The defen¬ 
dants’ case is that the house was sold for 
a proper value and there was a necessity 
for digging a well in the family garden 
and that a well was sunk with the sale 
proceeds soon after the sale. In deciding 
this issue, I shall 6rst consider the fact 
whether a new well has been sunk by 
defendant 1 in the garden belonging to 
the family, or not. The plaintiffs’ case 
is that no new well has been dug ; that 
there were two wells in the garden at the 
time of the partition ; and that there are 
even now two wells. Defendant 1 and 
his witnesses state that a new well was 
sunk by defendant 1 immediately after 
the sale bo the north of the northern well 
previously in existence, and that the 
earth removed by digging that well was 
used to fill up the old northern well, 
which was not in a good condition and in 
which water could not be properly baled 
out for the reason that the soil was bad 
and the piccota could not stand steadily 
for the purpose of haling water. 

No doubt, two wells are montiooel in 
the partition deed, Ex. R. as existing at 
that time in the garden. Now also ad¬ 
mittedly, there are only two wells. Bub 
it will be seen from a reference to the 
old survey plan and the new survey plan 
(Exs. 11 and 12) produced by defendant 1 
that the old northern well was situate 
farther soutli of the present northern 
well : there is nothing to show that these 
plans are inaccurate. They have been pre¬ 
pared by the Survey Department and it 
must be taken to be correct unless and 
until any mistake is pointed out therein. 
The new survey was in 1909. So, the 
new well must have been dug before the 
year 1909, and this supports the defen • 
uants case that he dog the well in the 
ywr 1907 soon after the sale of the house. 
I find therefore that a new well, that is 
the present northern well, was dug by 
defendant about the year 1907 after the 
partition Ex. B. 

With regard to the price obtained for 
the sale deed, it is mentioned in Ex. 10 


and it is also proved to bo Rs. 400. Ac¬ 
cording bo the dofendfinls' witnesses, it 
is a proper price ; and seeing that the 
house was purcha'iod by Arumugatha 
Gounden who is the owner of the lionso 
next adjoining the liou<:o in (iiiostien, he 
is likely to havo paid a higher price than 
what the others would have olfored. Evnn 
according to P. \V. I's (i. o., pl'.in- 
tiffs' next friend's) present ovidenoo, the 
house would have been worth only Rupees 
500 at that time, but it must ho ri n.om- 
bered that the price of the house is given 
in the plaint as Rs. 200, and the value 
now given by P. W. 1 must certainly 
he somewhat exaggerated. I find there- 
fore that the price obtained for the house, 
viz., Rs. 440, was a proper price. As to 
what happened with regard to the sale 
proceeds, defendant 1 states that he dug 
the new well with the sale proceeds and 
that the new well cost him about Rs. 400. 
Uis witnesses also state that he sunk a 
new well soon after the sale of the liouse, 
and that blie cost of the well would he 
about Rs. 400 or Rs. 500. P. W. 1, 
Kariclii Gounden, states that lie has re¬ 
cently sunk a well, admittedly a smaller 
one {as seen from the measurements 
given by him), at a cost of Rs. 200. flis 
present evidence must he taken witli a 
certain amount of discount. I think the 
defendants’ evidence could be believed. 
Seeing that the well was sunk soon after 
the sale of the house and seeing that 
there is no evidence to show defendant 1 
was in possession of other funds for sink¬ 
ing the well, r hold that the sale proceeds 
wore utilize ! for the purpose of sinking 
tlj 0 new well. 

Whether the sale was justifietl Id ne¬ 
cessity :Wt appears from the evidence of 
defendant 1 and his witnesses that there 
was a necessity for digging a new well as 
the old northern well was not fit for use. 
It is only if there were means of irriga¬ 
tion that a number of crops could be 
raised in the garden and more profits 
could be obtained, I think that the pur¬ 
pose, viz., sinking a well, is a necessary 
purpose in the course of the nmnagement 
of the joint family property. It is sug¬ 
gested on the plaintiffs’ side that defen¬ 
dant 1 could have borrowed money in¬ 
stead of selling this house. But borrow¬ 
ing of money implies the liability to pay 
interest periodically. Whereas the* sale 
of one bouse from which no income could 
be derived and which was not necessary 
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for resiilcnti-il purpo^fis, there being an- 

other hou-:o for their residence, incurs no 

SNoh li:il)ility to pay interest and does 

not deprive the family of any income 

\vhieh tlioy had l)een getting. I find 

thorelore that the sale of the house was 

justified bv necessitv. 

' • • 

Second issue :—I think that this issue 
relates to tlio value and the income of the 
family properties at the time of the sale 
deed V.k. 10. No doubt evidence has 
been adduced ho'.vover with regard to the 
present value and income a.nd with re- 
gai'il to the value and income about 10 
years ago. Defondant 1 states that the 
garden belonging (o the family, i e.. Suit 
Nos. M and s2. aic worth Ks. 4,000 now 
and N'iol'l an income of about Rs. 200 or 
Rs, ;JU0 : and be states that the value 10 
years ago was about Rs 2,000 or 3,000 
and income about Rs. 150. D. \V. 5 
Kasia Goundeu, cousin of defendant 1, 
states that the garden is now worth 
Ks. 6,000 to Rs. 7,000 and the income will 
be about Rs. 400. He adds that the value 
10 years ago would have been about 
Rs. -J.OOO and the income Rs. 200. P. 

1, Karichi Gounden, states that 
the present value of the garden is Rupees 
10,000 and the income about Rs. 600 ; 
and he adds that tlie property was worth 
about Rs. 7,000,10 years ago and that the 
income was Rs. GOO or Rs. 700. P. W. 5 
Rama Gounden. states that the net in- 
come now will bo about Rs. 650 and it 
was about 10 years ago about Rs. 400. 
As regards the other items of properties 
(immovable), they ara:-{l) The house 
in which defendant 1 is living now ; (2) 
A kadu or punja in Palankarai (item 3 of 
the plaint). The residential house is 
valued in the plaint at Rs. 200. Defen¬ 
dant admits it is worth Rs. 300. As re- 
gards the puoja kadu, it is seen from the 
evidence on both sides (defendant 1, D. 
W. 5 and P. W. 1) that it was worth 
about Rs. 100 about 10 years ago ; and 
that it is now worth Rs. 200 or Rs. 300. 

It appears to be generally used as pas¬ 
ture lands and in some years, horsegram 
or some other gram (naripayar) is raised 
and even then the latter are allowed to 
be grazed by cattle. I do not think that 
this property was yielding any appreci- 
able income. The total income of the 
properties, as given in the plaint is only 
Rs. 500, though the plaintiffs’ next 
friend would now raise it to overRs. 800. 
There is no other evidence that the family 
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owned .any other property, but defendant 

1 admits that he has got cattle worth 
about Rs. 200 and that he has outstand¬ 
ings to the extent of Rs. 1,000. Taking 
all these facts into consideration, it ap¬ 
pears to me that the garden (items 1 and 

2 in the plaint Sch. 2, Part 3) was worth 
about Rs. 5,000 about 10 years ago and is 
now worth about Rs. 7,000 ; that its in¬ 
come was about Rs. 300, and it is now 
about Rs, 400. As regards item 3, its 
value 10 years ago must be fixed, I think, 
at about Ks. 100 and its present value 
will bo fixed at Rs 200 ; and it is not 
capable of producing any appreciable in- 
come. As regards the other house also, 
tliere is no income derivable therefrom. 
On the whole. 1 fix the value of the pro¬ 
perties about 10 yeaisago at Rs. 5,400 
excluding the house sold under Ex. 10 
and the present value at Rs. 7,500. I fix 
the income of the properties at Rs. 300 
about 10 years ago, and at Rs. 400 at pre¬ 
sent. 

[This second appeal coming on for final 
hearing after the return of the findings of 
the lower appellate Court upon the issues 
referred by this Court for trial, the Court 
delivered the following:] 

Judgment.—The finding being against 
the appellants, the appeal is dismissed 
with costs. 

v.s./r.K. Appeal dismissed . 
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Seshagiri Aiyar and Napier, JJ. 

Ipatkurai Aiyar and awofftfr—Plains 
tiffs—Appellants. 

V. 

Kuppamuthu Padayuc/ii—Defendant 
—Respondent. 

Second Appeal No. 122 of 1916t Rfl- 
cideJ on 11th October 1918, against de¬ 
cree of Sub-Judge, Negapatam, D/- 23rd 
September 1915, in Appeal Suit No. 1 of 
1915. ^ ^ 

Transfer of Property Act (1882), S. 95 
Usufructuary mortgage by father and son— 
Subsequent division between father and son 
—Redemption by father and lubicfluenl 
lease by him—Purchase of son’s rights by 
lessee—Suit for possession by father on «*' 
piry of lease — Father held entitled only 
to interest on moiety paid by hinv to morl’ 
gagee. 

Plaintiff and his son usufructuarily mortgagw 
certain properties. They subsequently effected 
a division of their properties. The father _tnM 
redeemed the whole mortgage and leased » to 
the defendant. The latter purchased the pl*'®' 
tiff’s son’s share in Court auction after the lee 
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In a suit by plaiulifl to iccovei posscssiou of tho 
property ou tho expiry of tho lease: 

Held : that, by redcomiug the whole property, 
plaintiff did not stop into the shoes of tho inort* 
gageo and that he was not entitled to anythiug 
njore than interest from the defendant on tho 
moiety which ho had paid to the mortgageo : -2 
.Vfld. 223 and 21 Mud. 18. Dist. [P 285 C ll 

V. Purushotham Aiya) —for Appol- 

lants. 

S. T. Srinivasagopalachari -for Res- 
pondenb. 

Judgment. —PlaiotilT, the fathor, and 
lu3 son gave a usufructuary mortgago of 
certain properties. Subsequently there 
was a division between father and son. 
The father redemed the whole of the pro¬ 
perties and leased them to the present 
defendant who in court.sale piirchasod 
tho son’s share since his lease. The suit 
was to recover possession based on tho 
lease. The District Munsif decreed tlie 
suit. The Subordinate Judge, we think 
very properly, directed a partition of the 
properties between the plaintilf and tho 
defendant. The real question before us 
is whether the plaintiff is entitled to any 
thing more than interest from the de¬ 
fendants on tho moiety which he paid to 
the mortgagee. Mr. Pui;u8hobhama Aiyar 
relies on /Isunsab Ravuthan'v.Vamana 
ftrtii(l)and Nainappu Chetly v. Chi¬ 
dambaram Ckelli (2) for the proposition 
that a party rodoorning tho whole pro¬ 
perty is entitled to staivl in the shoos of 
tho inorbgagOQ. Rut S. T. P. .Act, is 
clear tliat tlio parson ro leoining is nob 
outitlod to the rights of tho niortgagoo, 
but only to a charge for the oxcoss sum 
he paid. As regards Asanvat Bavuthaa 
V. 7amana 2?au (l), it is enough to say 
that that decision was passed before the 
Transfer of Property Act. As regards 
Naineppa Chetliv. Chidambaram Chelti 
(2). it was a case of simple mortgage. 
Consequently the question whether the 
person redeeming could obtain higher 
rights than thatofaebargo holder was not 
necessary for consideration in that case. 
In tho face of the language of S. 90, T. P, 
Act, we are unable to give effect to the 
appellant’s contention. 

Another point has been raised regard¬ 
ing the plaintiff s rights to mesne profits 
since the expiry of the lease in 1912 and 
before possession was surrendered to him 
under tho decree of the Court. Defendant 
contends that he was in possession only of 

(1 1878-80] 2 Mad. 223. 

(3 1898] 21 Mad. IB. 


the inoioty puicii i-cil by him, Tlio Siil'- 
ordinatoJudgolii^ iiul dealt with llio <|m‘s- 
tiou. Weniusta-;k liiinln a I’lmling 

whether tho dofoivlaiit v.a-; in )Hi>'03>i<«ii 
of the moiety now d 'cn-e.l to iho t'laiii- 
till' and if so, what i;3 fho of 

mesne profits p lyaldo to liim m n'-i '-. i 
of tliat half from .luly ihlii to the d;iic 
he took possos-iion. No lic>h ui i-iLtn o 
will be admitted. Tho linding will le 
submitted in six weeks and sove:i d i'. s 
aro allowed for filing ol'jeq^ions. 

Finding. —1 liave boon directed by 
the Iligli Court to submit my finding on 
the following issue; 

“whether ll\o defendant wn? in possession of ihc 
moiety now decreed to the phintiH, and if so, 
wb&t is tho amount of me?ue profits payable to 
him in respect of that half from July 1012 to the 
d.atc he tool: possession.'’ 

2. Tho plaintiff leased the whole of 
tho suit l.'aiils (0 tlio defendant in 1910 
and under that lease tho defoivlant en¬ 
joyed them fur two ycirs 1910 Ihli and 
1911-1012. The defendant acquired 
ownership of one-half of them helnnging 
to the plaiutih’s son. Samliasiva .Aiyar, 
on 2nd January I0i2: vide Ex. d. The 
accounts between them as regaubs ibo 
rent payable for tho said two years were 
completely settled on 1st September 
1912, on which date the plaintitl granted 
tho receipt, Ex. D, to tho defendant in 
evidence of the settlement and the pay¬ 
ment of Rs. 58-13-4 in pursuance of the 
same. The quo.stion for determination 
under this issue is whether the defen¬ 
dant cultivatel the wliole of tlio lands 
consisting of tlie jilaincitf’s share and the 
plainbill's son’s sjjare acquired iiy him 
through I'lx 3 from ]912 onwanls, as ho 
was doing in tlie two years preceding 
that year under the lease granted to him 
by the plaintiff or whether he cultivated 
only his share. 

3. The defendant’s case is that ho re¬ 
fused to cultivate the plaintiff’s .share in 
1912 and asked him to make his ow’n ar- 
rangement for its cultivation and that 
he (defendant) has been cultivating and 
enjoying his half share only ever since. 
The plaintiff's case, on tho otlior hand, 
as presented in the argument before me 
seems to be that as there was no parti¬ 
tion by metes and bounds of the two 
shares he was not in a position to take 
possession of his half-share, that the 
defendant, as one originally let into pos¬ 
session of the whole lands as his lessee, 
should have delivered possession of the 
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whole extent to the ijlaintiff, if he did 
not want to cultivate the plaintiff’s share 
and should have sought his remedy for 
possession of his sliare by calling upon 
the plaintiff to come to a partition, that 
a mere expression of unvvillingness on his 
part to cultivate the plaintiff’s share did 
not amount to placing the plaintiff in 
possession of that share after the ter¬ 
mination of the lease and that thceforo 
the defendant is l)ound to pay mesne pro- 
fits for tlio plaintiff’s share till lie was 
given actual possesssion of the same 
through Court. I tliink tliat the aspect 
from which the ph'intff’s jdeader wants 
mo to look at the defendant’s conduct is 

too toohnioal and tliat tlie correct wav 

% 

of looking at it will ho to lind out whe¬ 
ther a? a matter of fact, the defendant 
has been enjoying his half-share only in 
the suit lands or enjoying the whole. 
The very fact that the plaintiff’s suit for 
possession of both the shares has failed 
shows that the said argument is unsound. 

As it has been found that there was no 
partition of the tw’o shares, the defen- 
dant must be deemed not to have been, 
no doubt, in a position to state to the 
plaintiff in 1912 what speciBc portions 
belonged to him and what to the plaintiff 
and to coniine his cultivation to specific 
portions as constituting his share. Bub 
the evidence shows that he as a matter 
of fact, began to cultivate from 1912 on- 
wards specified portions only in them, as 
constitufciug his share. It must be noted 
in this connexion that according bo the 
defendant, there was a partition by metes 
and bounds of the two shares between 
him and the plaintiff, in which the por¬ 
tions cultivated by him fell to his share. 
This renders the defendant’s case that he 
was enjoying specified portions as con¬ 
stituting his half-share intelligible, and 
probable, though his case that there was 
a partition to which the plaintiff was a 
party and in which he got the said por¬ 
tions for his share with the plaintiff’s 
consent has not been accepted by the 
Courts. Though his case of partition has 
not been accepted, it might well be that 
he confined his enjoyment to specified 
portions as constituting his share at least 
to support the case set up by him. 

The evidence also clearly shows that 
the defendant would not have enjoyed 
the whole. On 28fch September 1912 the 
plaintiff sent a notice to the defendant 
demanding payment of his share of the 
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kuruva crop then standing on the suit 
lands; vide Ex. H, dated 28th Septem¬ 
ber 1912. The defendant swears that 
he gave a reply to it stating that he did 
not cultivate the plaintiff's share and 
the postal acknowledgment. Ex. 1, dated 
2nd October 1912, supports his evidence 
that he sent a reply. The plaintiff stated 
in his chief examination that he did not 
receive any reply for Ex. H, but admit¬ 
ted in his cross-examination that the 
signature in Ex. 1 was his. I think that 
the fair inference to be drawn is that the 
defendant did send a reply notice to the 
effect that he did not cultivate the plain- 
tiff’s share. It is also noteworthy that 
in Ex. D, by the date of which also 
kuruva produce must have been raised on 
the suit lands, not a word was mentioced 
about the defendant having trespassed 
upon the plaintiff’s share and cultivated 
that also. .According to the plaintiff, 
there was an ;:cfcual trespass of his share 
in July 1012 and not a mere holding over 
by the defendant after the expiration of 
the original lease granted bo him by the 
plaintiff (as was the case in 1911) and 
kuruva culbivatiou of his share by the 
defendant without his consent. Under 
those circumstances one would expect 
some mention in Ex. D of such unautho¬ 
rized cultivation. Bub on the other 
hand. Ex. D is couched in such terms 
that it leaves the impression in the mind 
of the reader that there was a complete 
adjustment of accounts between the 
plaintiff and the defendant as lessor and 
lessee and that nothing more remained to 
be done as between them with regard to 
the suit lands. No reservation of the 
plaintiff’s rights to proceed against the 
defendant for the trespass was made 
therein. , 

Even the witness for the plaintiff, 

P. W. 2, states that the defendant told 
plaintiff that he did nob want to cultivate 
the plaintiff's share and that plaintiff 
might make his own arrangement for its 
cultivation. He farther states that on 
the dates of Ex. D, the plaintiff stated 
to the defendant, after granting that re¬ 
ceipt, that nothing was due from the 
defendant to him. D. W. 2 the 
states that in Vyasi, i. e., May-Junel91 
the defendant told the plaintiff to lew® 
his share to somebody else, but that t 0 
plaintiff went away saying (do as 
will). D. W. 3 also supports ^ the de- 

fendant on this point. The evidence o 
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the defendaot’s witnesses is to the effect 
that after the defendant gave out that 
he would not cultivate the plaintiff’s 
share, he has been cultivating his share 
only and that the plaintiff's man a 
parayah, cultivated the plaintiff’s share. 
There is no evidence on the plaintiff’s 
side except the plaintiff’s own word to 
counterbalance this. 

It is also to be noted that though tlie 
District Musif has found against the 
theory of partition set up by the defen¬ 
dant, he was of the view that the defen¬ 
dant began to enjoy only speciliod por¬ 
tions of the suit lands as constituting his 
share some time after the symbolical de¬ 
livery of his half-share obtained by him 
through Ex. G, though without the plain¬ 
tiff’s consent; vide para. 14 of his judg¬ 
ment. I ffnd on this issue that tho de¬ 
fendant has not enjoyed the plaintiff’s 
share at any time after July 1912 and 
that therefore ho is not liable to pay 
mosuo proffts for that share during the 
period mentioned in this issue, i. e., from 
July 1912 to the date wlien the plaintiff 
got delivery of his share through Court. 
Tba actual date on which tho plaintiff 
gob delivery of his share is not ascertain¬ 
able from the record and I am therefore 
unablo to arrive at a finding as to tiie 
quantum of mesne profits payable by tho 
dofoudant to the plaintiff, in tlio event 
of my finding tliat he i- not liable to pay 
any mesne profits not being accepte l l.y 
lb ' High Court, 

[After the return of thu finding upon tho 
issue referred the Court delivered tho 
following:] 

Judgment.—We accept tho finding 
and dismiss tho second appeal; we make 
no order as to costs in this Court. 

s.N./n.K. Appeal dinmissed. 
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Coutts-Tuotter, J. 

Mahomed Ibrahim Mahomed Jaffir 
Sahib and Co.—Plaintiffs. 


V. 

Nalam Lakshmikanlam and a 
—Defendantfl. 

Original Civil Suit No. 147 of 
Decided on 5th November 1918 
Conlracl Act (9o? 1872). Sr 56 an 
Saleofgoodt-Traniit by canal in I 
Dahveyof parl-B.|.„ce-of good. 

di.patch-Sborlage of water in can. 
lay In de ivery-Re,cl..ion of centi 
tendee-Shipmenl of good. doe. not i 
to delivary-Ab.ence of facilities in 
4oe. not escu.e vendor on ground of 


.ibility of performance - Delay in delivery 
owing to causes beyond control—Vendee’, 
repudiation of contract held unjustifiable. 

Plaintiffs aj^re.-d to inirchas.'from didotidant 1 
5,000 bat’s of Covoloiif; salt at, a fixed prico 
and paid to defendant' 1 advrtuf.i Ihorofoi 
Hs. 1,000 on .SOtb Xovcinber I'.il... Tl.i- condi 
tiona of the contract were inter iili i i]]:ii .bdmi- 
d.ant I was to dispilch the f^ali !.\ boat ; from 
Covelons? to Elephant tiato Easin, M.idnia. 
through ilio Buckingliaiu f inal, and tlm aiin-j.it 
duo for each consignment was to bo paid fjv the 
plaiolifl before fakiii;’ delivery at iIjo Elepli mt 
GjIu Basin. No time was fixed lio’vovcr for thi 
delivery of the entire (luautity of salt. I'he 
couri'o of business adopted wa-that alo.ig with 
each consignment a watchm id was sent by the 
vendor who was rcspou-'ihle for its custedv. Tho 
disp.itch of the salt and its expected arrival in 
Madras were notified by the vendor, not to tho 
purchas<rrs, but to bis own agents in Madras and, 
when it did arrive, tho filter either fent a de¬ 
livery order to the pnrcliasevs or sent one of 
their own men to meet the l>;.ats with the pur¬ 
chasers’ represent itivo !Uid indicate that delivery 
was to ho m ido ti the purchasers, lief-nd.ant 
1 sent two convi:,'iim'Jits on slh and 17th Ja¬ 
nuary totalling 7f0 baas, wljicn wore ship¬ 
ped on twelve canal boats. 'J'ho reninning quan¬ 
tity was dotaiuod at rappanchavidi, l:l miles 
from Covebng, as water in the cariul was very 
low and tho boats con’d proceed no further. The 
plainiifls after complaining of tho delay in do- 
livery of the balance of the stipujated silt, for¬ 
mally rescinded tho coutract on ‘JOlh February 
1017, and brought tho present action for dama¬ 
ges. Tho defeudanls pleaded; (1) that sbipment 
of tho salt amounted to delivery. {'2) that they 
could not be held liable for the contract becom¬ 
ing imjHJjsible of performance owing to the state 
of the canal, and (.J) that they had substantially 
performed the contract and that the plaintifls’ 
action in rescinding it was premature. 

Ilfli. (1) that the property in the gooilsdid not 
pi'S on .shipment, but that the vendor kept them 
as his pr p. rtv until they were paid .for and de- 
liviTccl ii-id lu.tf the appropriation at Covolong 
W8S conditional otdy: i jilhal tlie ab-.-nce of 
facilitic.s in trmsi' c-j-ild not excn-c defendant 
on the ground of iinp-ssihility of f^rformaiico. 
The priocinle of the Coronation cases, Krell v. 
Henry. {1003) 2 K. 11 7l0, F.spl-, (:1) that the 
defendant having substantially performed the 
contract and discharged his obligation and tbo 
delay being attributablo to cau.ses beyoud his 
control, plaintiff^' repudiation was unjustifiable. 

IP 290 C 2, P 201 Cl, r 292 011 

C. P. Ramaawami Aiyar —for Plain¬ 
tiffs. 

Venhatasuhba Rao and Radhakrish- 
nar/a—for Defondaots. 

Judgment.“'This is a suit for dama¬ 
ges for nondelivery of certain salt con¬ 
tracted to be delivered by the defendants 
to the plaintiffs. The facts of the case 
have taken some trouble to Elucidate, 
but at the end of the case they were 
practically not in dispute. Defendant 2, 
Messrs. Holst and Nathan were added 
as parties to tho suit on the motion ol 
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flefenflai,' i, bub a perusal of the agree- 
niont of 11th December 1915 between 
'lefeutbints 1 and 2 makes it clear that 
defendant 1 was to sell the salt covered 
l>y the agreement and that no piivity of 
contract could possibly exist between 
Messrs. Holst and Nathan and third i)ar- 
ties with whom defendant 1 entered into 
contracts. Tliecontract sued upon is 
dated 30th November 1916. It recites 
an advance of K=. 1,000 by the jdaintills 
to dofendanl 1 for the supidy of 5,000 
bags of Govolong salt and is in the fol¬ 
lowing terms! 

‘‘H^Cfivcd from >[;ih3mcd Ibrahim Ma* 

iiomcd Jatiir and Ca., Madra-', the >ura of 
l.OUO b-dng the iidv.anccfor the mpply of 5,000 
hi”', of tJoveloue salt for export fiom Madras to 
('ilcult'i uiider (he followinc; ('■■rm.-: (Ij Thxt 
the al))vc?aid company shall 'Upply minuic? and 
twiue at tlio CovcloDfi Salt ‘Factory. {'I) That 
on receipt of gnnnic?. necessary application will 
be made for removal of salt. (.3) That on ob¬ 
taining permission from the Inspector for removal, 
the gunnies will be filled in as per rules of the 
department and the bags will be dispatched by 
beats from Covcloug to Elephant Gate Basiu, 
Madras. (4) That tire said company will take 
delivery of tlm salt bags from boats immediately 
on arrival at the Basin. (5) That the rate fixed 
and approved for each bag of salt so delivered at 
Elephant Gate Basin is Rs. -3-i-G per bag. (G) 
That the amount due for each consignment of 
sslt at the abovomentioned rate will be paid be¬ 
fore taking delivery of the bags 'at the Elephant 
Gate Basin. (7) That the advance amount of 
Rs. 1.000 lodged with us will be adjusted at the 
last consignment while settling the whole 
account.” 

The course of business is this: the salt 
is colloebecl from lands over which the 
sea flows in the neighbourhood of Cove- 
long and put into the Government Salt 
Factory at that place for cleansing and 
reflnement. It is taken out of the fac¬ 
tory by the contractors in the position of 
the defendants, who have to provide 
gunny bags to pack it with and to pay 
the price and the tax. The Buckingham 
Canal goes past Covelong and there is a 
wharf within the boundaries of the fac¬ 
tory, from which the bags of salt can be 
loaded into boats for conveyance by the 
canal to Madras. By the terms of the 
contract the plaintiffs were to supply 
the gunny bags and twine for receiving 
the salt. In practice the defendants 
take a lump sum from the plaintiffs to 
cover the cost of the bags and provide 
them bherTselves. It is now beyond dis¬ 
pute that there was ample salt at Cove- 
long at the disposal of defendants for 
them to fulfil their contract and they 
could not and do not attempt to show 


that there were not enough bags into 
which to pack the salt. The trouble 
arose over the conditions of the water¬ 
way and the facilities of dispatch. The 
first two consigments were sent off on 
•Sth and 17th January and totalled 740 
bags shipped on 12 canal boats, The 
subsequent dispatches were as follows: 


Date o{ Dispatch, 

No. of boats. 

No. of bags. 

2-5th January 

4 

300 

1st Fobruarv 

6 

507 

2ud 

G 

400 

9th 

10 

600 

10th 

12 

745 

iCth ., 

17 • 

- 1,000 

5th March 

7 

500 

Under normal 

conditions 

the transit 


from Covelong to Madras takes three or 
four days, and I think I may assume that, 
if the boats had arrived in Madras after 
the normal interval from their dispatch 
from Covelong, there would have been a 
substantial compliance with the terms of 
the contract. In fact during the latter 
part of January and whole of February 
the water in the Buckingham Canal was 
very low and the boats arrived as far as 
Papanchavadi, which is some 13 miles 
from Covelong and 9 to the Elephant 
Gate Basin, and proceeded no further. 
It is suggested that the boats might have 
been got to Madras by one or two me¬ 
thods, either by using portage over the 
shallow places and reloading the cargo 
where the water was deep enough again 
or by distributing the cargo of the fully 
laden boats among other boats and so en¬ 
suring that no boat had so heavy a load 
that she could not be pulled through the 
shallowest part. I do not doubt that 
both of the suggested courses were phy¬ 
sically possible. I am convinced that as 
a matter o f business both were commer¬ 
cially impracticable. *16 is reasonably 
clear from the evidence that there were 
not enough boats available for all the 
cargo to be carried through in half-laden 
boats, and with regard to the portap 
scheme, though it may be theoretically 
possible, the evidence is conclusive tbs 
no one has ever attempted to do it with ® 
cargo of salt. The figures given by the 
lock-keeper at Adayar South Look 
to me to be conclusive on this point. » 
has produced the record of 
boats carrying salt cargoes for 
months of January, February and Mare « 
and it speaks for itself. In the 
of January 80 boats went through 
look with salt cargoes, 29 from Is 
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lObh, 2i from llbh to 20bh and 30 from 
2l9t to 3l9b. In tho month of February 
not one single heat went through with 
a salt cargo, though 264 boats went 
through loaded with cargoes of different 
descriptions. In the month of March 
no salt boat went through from Ist to 
20th and one only from 21st to 3lst. 
During that month 346 boats went through 
carrying other cargoes. The result was 
that the boats laden with salt destined 
to fulfil this contract stopped at Pappan- 
chavidi. nine miles from their destina- 
tion, and tho evidence has satisfied me 
that it was commercially impracticable 
l;hat they should do otherwise. 


The effect of this state of things on 
the contracting parties and how they 
dealt with it can be seen from the cor¬ 
respondence to which I now turn. The 
shortage was beginning to be felt towards 
the end of January and the plaintiffs’ 
vakil, Mr. Narayanasawmi .\iyar, ad¬ 
dressed a letter on 22nd January to 
defendant 1 in the following terms; 

“ With reference to the letter dated 18th 
lanuary 1917 addressed by Messrs Holst and 
Nathan to my clients Messrs. Mahomed Ibra¬ 
him and Mahomed JafBir & Co., carrying on 
business at No. 55 Kandappa Gbeity Street, 
Georgetown, Madras, I have been instructed to 
state that though my clients have been going 
to I'llcphant Gate and making inquiries there 
and also of you for the last three days, they are 
informed that no boats containing the consign- 
mc.it referred to in tho .said letter have yet 
.irrivedat Elephant Gate B.isin. My clients 
further instruct me to state that bv agreement 
dated 30th November I'JIC you have agreed that 
on obtaining permission from the Inspector for re¬ 
moval of salt and for exporting the s.anio to 
Calcutta you would dispatch the salt to my 
clients, that you on or about 20th December 1910 
obtained permission from the Inspector for such 
removal and'export and that you have not yet 
sent the salt stipulated for in the said agree¬ 
ment to my clients. My clients further state 
with each consignment of goods stipulated for 
you must send a certificate that it contains 
Covelong salt. My clients again instruct me 

. ? .i to them the balance 

of4,f>60bags nf Covelong s.alt with the certi¬ 
ficate referred to above and also send them the 
permission from the Inspector mentioned above, 
and to give you notice that if you fail to comply 
with the said request on or before tho 3lst of this 
month, they will cancel tho agreement entered 
into by them with you on 80th November 1016 
.ind 8UO you for damages incurred by them for 
breach of llio said ftgreemoDt/* 

That was answered by a letter from 
defendant I on 24th January of which 
tlie material passage is as follows- 

We have come to understand that ’owing to 
there being no water in the Buckingham Canal 
tho passage of boats has become very difficult 
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and wo :iro 1101 ill ilioli’u.sl lo^pousililc for llo’ 
delay in transport nf thi‘<o t).i(;s, as wo have no 
control ovor Ihi-: coniiMi'cMu-v. \V( • Imvo to inalco 
you distinctly undcrst.uil ili.a ao have noi. 
made any contract to.-iipplv ili'.;,cds within 
any stipulated lime.” 

It is quite li'uo Ihoro v. is no 

stipulated tiiiio for Llie porform inri’ nf 
the contract, hut is not (iispute.1 lit,it 
whatever the defendant \va^ un-h i an 
obligation to do under tho torms of lii^ 
contract, and that is a matter wliicli I 
will discuss hereafter, ho had to do 
it within a reasonalilo time. On :i0tli 
January another letter was sent liy tlio 
plaintiffs’ vakil which complaincil of 
the shortage of the supply of salt and 
threatened to cancel tlio contract if deli¬ 
very of the outstanding lialance of over 
4,000 bags was not mado within five 
days. That was answered by a letter 
from tho defendant, which bears no 
date but was obviously wiitten at tho 
beginning of February, explaining that 
the failure of water in the canal was 
the cause of tho sliortageof supply and 
offering to give delivery at Papanchavidi 
and to make concession in tho question 
of the cost of conveyance by land from 
Papanchavidi to Elephant Gate. On 
20th February a letter was written on 
behalf of the plaintiff’s, which in effect 
was a repudiation of the contract. It 
is not disputed that at that time no more 
than the first consignment of 740 bags 
dispatched early in January had reached 
tho plaintiffs and it is equally clear that 
upwards of 4,000 bags had been loaded 
by the defendant at Covelong. The 
question I have to decide is whether that 
repudiation was justified or uot. That 
again turns upon the (luostion, uhethoi 
the delay in transit under tho terms of 
the contract and tho course of dealing 
between the parties falls upon the plain, 
tiffs or the defendant. A point was taken 
for the defendant, which I suggested 
myself in the course of the argument and 
which I think being entirely a point of 
law on tho construction of the contract 
was open to the defendant, viz , that he 
discharged his obligation when he shipped 
the goods on board the boats at Covelong. 
Cl. 3 of the contract provides that the 
bags are to be dispatched by boats from 
Covelong to Elephant Gate Basin, and it 
is urged that, when they were pu; on 
boats at Covelong, the obligation of the 
defendant in that respect was discharged, 
in other words, that this was in effect an 
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f. 0 . h. contract. Fragano v. Long (l), 
TregeUes v. Sewell (2) anci Wiltshirelron 
Company, In re Pearson, Ex parte (3) 
were cited as illustrating this position. 
But in the English shiping cases one 
usually has a hill of lading or a policy of 
insurance or both, the custody of which 
at any given moment of the transaction is 
a guide to help one in determining at 
what point of time the property passed, 
and in this case, of course, there is noth- 
ing of the sort. 

The plaintiffs relied upon the latter 
clauses of the contract, Nos. 7, 5 and 6, 
as showing that the property in the goods 
was not intended to pass until they were 
delivered on payment at Elephant Gate 
Basin. The defendant contends that these 
terms relate merely to payment, and, 
while conceding that the effect of the 
contract may be to disentitle him from 
suing for the price of the goods until 
they arrived at Elephant Gate Basin, 
argues that he is nevertheless not liable 
for damages for delay during transit. If 
that were the position in law, it would 
approximate to that in the well-known 
case of Calcutta and Burmah Steam 
Navigation Company Limited v, De 
Mattos (4). In that case De Mattos 
agreed to ship coal from London to Ran¬ 
goon there to be delivered to the buyers. 
Half the price was to be paid on ship- 
ment against delivery of invoices and bills 
of landing and a policy for half the in¬ 
voice amount. Some of the goods were 
lost during the voyage and it was held 
that the property passed to the buyers 
on shipment although by theepecial terms 
of the contract the vendor was not enti¬ 
tled to recover the price until the goods 
arrived at Rangoon. That state of things 
is admirably expressed in a passage of 
the judgment of Blackburn, J., at p. 328, 

which runs as follows: 

"But tbn partif>s may iotend an mtermsdiate 
Btateof things; they may iotead that the vendor 
shall deliver the goods to the carrier, and that 
wh>'n he has done so, he shall have fulfilled bis 
undertaking so that be shall not be liable in 
damages for a breach of contract if the goods do 
not reach tbeir destination; and yet they may 
intend that the whole or part of the price shall 
not be payable unlfss the goods do arrive. They 
may bargain that tbo property shall vest in the 
purchaser, as owner as 8r>on as the goods are 
ahipped, that they shall then be both sold and 
df'livered, and yet that the price (in whole or in 

~(l) Ll8v5l4B.«fc. 0 219 

(2) 118621 7 H. &. N. 674. 

(3) U8681 3 Ch. 448. 

(4) [1863] 32 L. J. Q. B.(n. s.) 822. 


part) shall be payable only on the contingency 
of the goods arriving; just as they might, if they 
pleased, contract that the price should not be 
payable unless a particular tree falls, but without 
any contract on the vendor’s part in the one 
case to procure the goods to arrive, or in the 
other to cause the tree to fall. Where the con¬ 
tract is of this kind, the position of the vendor 
and purchaser, in case the goods do not arrive is 
analogous to that of freighter and shipowner, in 
the ordinary contract of carriage on board a ship 
ill ca<e the goods are prevented from arriving by 
one of the excepted perils The shipowner is not 
bound to carry and deliver at all events; 
but, though be is excused if prevented by 
the excepted perils, yet no freight is earned or 
payable unless the goods are delivered." 

Certain facts relating to the course of 
business were proved in this case which^ 
to my mind, preclude me from holding 
that the property passed to the buyer on 
shipment. The effect of that evidence is 
shortly this, when the salt was dis¬ 
patched on its journey, a watchman was 
sent with it wlio was responsible for its 
oustedy and who was employed and paid 
by the vendors. The dispatch of the salt 
and its expected arrival at Madras 
was notified by the vendors from 
Covelong not to the puchaser but to 
their own agents in Madras; and 
when it did arrive, the vendors in Mad¬ 
ras either sent a delivery order to the 
purchaser or sent one of tbeir men to 
meet the boats with the purchaser s re¬ 
presentative and indicate that delivery 
was to be made to the purchaser. These 
facts appear to me to establish that the 
vendors effectually reserved to them¬ 
selves the jus disponendi and that 
though the placing of the salt in bags 
marked with the purchaser’s initials at 
CovdloDg was undoubtedly an appropria¬ 
tion of the goods, it was a conditional 
appropriation only : see Mirabita v. iw* 
perial Ottoman Bank (5), Gabarrov) y- 
Kreeft (6) and Moakes v. Nicolson ('I* 
I am therefore of opinion that by tms 
contract the property in the goods did 
not pass on shipment, but that the ven¬ 
dor kept them as his property unW 
they should be paid for and delivered 
and that the appropriation at Oovelw 


was conditional only. . 

It was next argued for the 
that this case fell w ithin the 
of what are called the Coronation / 
Krell V. Henry (8) and the rest, and 
as«uming the vendor to have tak_eP—- 


16 

(6 

(7 

(8 


[187^1 3 Ex D. 164. 

[18751 10 Ex. 274. 

[1865] 19 C. B. (o. 8.) 290. 
[190?] 2 K. B. 740, 
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responsibility of carriage and delivery 
upon himself, he was excused by the im¬ 
possibility of performance. I under¬ 
stand the Coronation cases and the older 
cases which they followed to establish 
this proposition, that whore the contract 
between the parties is made wholly with 
reference to a state of things which was 
supposed to exist and on the supposition 
that that state of things does exist, the 
contractual obligation is dissolved if, in 
fact, the circumstances on which the 
whole contract is based do not exist. A 
contract to sing or play in a particular 
hall is dissolved if, unknown to the par- 
ties, the hall has been burned down. A 
contract with a hirer ofseits to view a 
public ceremony is dissolved if tint pub. 
lie ceremony is cancelled and cannot take 
place. I do not think that the principles 
enunciated in these cases have any ap- 
plication here. It seems bo me impossible 
to say that tliese parties based their con. 
tract on the supposition that clear facili- 
ties of transport existed between Cove- 
long and Madras in such a sense that 
their contract could be said to ha da- 
prived of its fundamental assumption 
and to become meaningless and insignid- 
caot if those facilities did not exist. 

The last point taken by the defendant 
is to my mind conclusive. Accepting the 
position that be reserved the property 
in the goods to himself and that it did 
nob pass on shipment, and admitting 
there was no such impossibility as would 
excuse him on the principle enunciated 
in the Goronabion cases, he contend?^ that 
he has substantially complied with the 
obligations cast upon him by the con¬ 
tract. His obligation on this footing no 
doubt was to deliver the goods at Madras, 
but the mode of transit contemplated by 
the parties was that he should ship the 
goods at Covelong on the boatsordinarily 
available for conveying salt from Cove- 
long to Madras by the Buckingham Canal. 
That boing tho method of traoBit con- 
templabed hy the parties, the defendant 
contends that he is not in default and 
that he has shown his ability to deliver 
the goods within reisonable time.” The 
plaiDtms repudiation was rn 20lh Fe- 
bruary. Had they nob repudiated on 
that date, it is reasonably clear and I so 
find as a fact that they would have had 
delivery of the balance of the contract 
quantity at the end of March and the 
beginning of April. The question is 


whether tlmf is dt'livory "within a 
reasoniihio tlmo.” On tins point 1 shiill 
refer to the well-know n cases relating to 
a cliartor 9 liaiiilit-v lor tleimirrage or 
damages for detention wlmn ho is under 
an obligation to discharge theslii|t no- 
cording to tho custom ol (liep.nt, v.iih 
dued.spatch : see VoUlclhw.nU- v. /’’/f,’. 
I'lnt] (!)), Iliy',k V. liaymoni} (ID). On-lt'ot 

Steiimship Comihiiii/ v. ('ast.h> M<iil- 
Packets Comininy (11) and llullhen v. 
Sleiiuirl A Co. {13). Those ca^es appear 
to me to lay down the principle that tho 
question of what is a roasomhle time for 
tho performance of the contract is one to 
be decided not by general ahstiacb con¬ 
siderations hut liy tlie particular circum¬ 
stance of each case. Tho principle ap. 
pears to me to be most clearly expressed 
in the words of Loid Watson in ^^ick v. 
Hai/mond (10), where his Ijordsliip uses 
these words: 

“Wlieii ibc language of a contract does not 
cxpres>ly, or by nccp«-::iry ilx any 

time f.-ir the performanco rf .a Cviairaciiial obli¬ 
gation, Ih.; law implies that it sliall bo performed 
within a reasonable lime. The rule i? of general 
application, and is not coufioed to contracts for 
tho carriage of goods by sea. In tho case of 
other contracts the condition of re.as joable time 
has been frequently interpreted; and has inviri- 
ably been held to mean that the party upon 
whom it is incumbent duly fulfils his obligation, 
notwithstanding protracted delay, so long as 
such dsUy is auribuuble to causes b^vond his 
control, and be has neither acted negligentlv nor 
unreasonably.” 

Tho unsuccessful contention in each 
of those casos was that you could ascer¬ 
tain what was a roasonthlo time in nor¬ 
mal circumstances for discharge of the 
ship and translate the indclinite words 
of the contract into terms of days and 
hours. The House of Lords throughout 
refused to accept this contention and 
laid it down that in every case you must 
have regard to the particular circum¬ 
stances and conditions existing at the 
moment. Following that principle I 
think I must hold that I must have re¬ 
gard to tho failure of water in the Buck- 
iogham canal at the material times, to 
the number of boats actually available 
and to the fact that no one attempted to 
to carry salt cargoes beyond Pappan- 
chavidi in February and March as indi- 
eating that the delay in transit was 
attri butable to ciuses beyond the eon- 

(91 [18801 5 A. C. 639. ^ ~ 

(10) L189.S1 A. C 22. 

(11) 1189S1 A.C. 4'-G. 

(12) LlSOai A. C. 389. 
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trol of the vendors and that they had 
acted neither negligently nor unreason- 
ahly, 

I must accordingly find that the de¬ 
fendant has discharged -his obligations 
under the contract and is not liable in 
damages for delay in delivery to the 
Iplaintiffs, On the otlier hand,he cannot, 
in my opinion, retain the advance of 
Rs. 1,000 and the money paid for the 
gunny bags, except in so far as he can 
set olif against theoi tlie price of the 740 
gunny bags actually delivered. In the 
result there will ho judgment for the 
jilaintilis for Rs. 2,491 with vakil s fee 
and inslioution fees on that amount as 
costs. Tiie whole case was fought on 
the (luestion of damages as to which the 
defendant has succeeded. I decline there¬ 
fore to give plaintifl's the bearing fees. 
On the other hand the defendant did not 
bring into Court the money due on the 
deposit and the bags; and I must there¬ 
fore decline to give him costs, though 
on the issue really fought he has suc¬ 
ceeded. Interest at 6 per cent on this 
amount. The plaintiff must pay the 
costs of defendant 2: bub may add them 
to the costs be recovers from defendant 1: 
see Bulloch v. London General Omnibua 
Company (13). 

s.n./r.k. _ Order accordincily. 

(13) U007] l.K. B. 264. 
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Wallis, C. J. and Krishnan, J. 

Ayya Krishnaswami Thathachariar 
and others —Plaintiffs—Appellants. 

V. 

Veeraswami Mudali and others-^^Ds^ 
fendants and Plaintiff"“R09pond6nts. 

Second Appeal No. 987 of 1917, Deci¬ 
ded on 10th October 1918, against decree 
of Dist. Judge, Chingleput, in Appeal Suit 
No. 253 of 19U. 

Limitation Act (1908), Art. 124 Defen¬ 
dant” includes person through whom he 
claims— Suit for possession of office of 
archaka against existing incumbent—Defen¬ 
dant can tack on possession of his pre- 
decessors to his in establishing adverse en¬ 
joyment. 

The word "defendant” in Col. 3, Art. 124, in¬ 
cludes the persons from or tbrongh whom a per¬ 
son derives his liability to be sued [P 293 C 1] 

Therefore in a suit, for the possession ef the 
office of archaka of a temple against the existing 
incumbent, who has been in possession for less 
than 12 years, the defendant is entitled to tack 
on the possession of bis predecessors to his own 
in establishing a plea of adverse enjoyment, 


where all of them owed their appointment to the 
trustees of the temple. ' [p 293 C 1] 

r. Narasimha Aiyangar and N. K. 
Eangasami Aiyangar —for Appellants. 

S. Swaminalhan —for Respondents. 

Judgment.— In this second appeal, 
the question which arises is whether 
plaintiffs, who, according to the finding, 
were at one time hereditary archakas of 
the suit temple bub bad been out of 
possession and enjoyment of that office 
for about 60 years, were barred under 
Art. 124, Lim. Act, when they brought 
this suit against defendant 5, the archaka 
in possession, and defendants 1 to 4 the 
trustees of the temple, by whom this 
archaka and the preceding archakas for 
many years have been appointed. In the 
plaint the plaintiffs claimed to recover 
possession of the office of archaka from 
defendant 5, and they claimed an bjuiiG- 
tion restraining defendants 1 to 4, the 
trustees, from causing any obstruction to 
them or to any one else who performed 
the duties of archaka on their behalf. 
Under Art. 124, Lim. Act, for possession 
of an hereditary office, time runs against 
the plaintiff from the time when the 
defendant takes possession of the office 
adversely to the plaintiff, and to preclude 
any difficulty as to what was meant by 
the possession of an hereditary office, the 
explanation says : 

‘‘.An hereditary office is possessed when tue 
profits thereof are usually received, or (if there 
are no profits) when the duties thereof are usually 
performed.” 

It is not denied that defendant 5 id 
this case has taken possession of the 
office, but it is said that he took posses- 
sion within 12 years, so that the suit is 
not barred as against him. The question 
then aries whether under the definition 
of “defendant” in S. 2, sub-S. (4), Lini. 
Act, which enacts that ' defendant in¬ 
cludes any person from or through whom 
a defendant derives his liability to s 
sued,” the present defendant 5 must no 
be considered to derive his liability fro® 
or through his predecessors in the offic®i 
all of whom like himself for many 
held the office of archaka by . 

their appointment by the trustees.of 
temple. The trustees of the tempi® ® 
the persons in whom the right to . 
archakas is vested, when that offio® 
not hereditary. Now it has been bel 
Baja o/ Paighat v. 
following other cases including fX — 

(1) [19173 41 Mad. 4=42 I. 0. 22 
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gaiitan Jagannadha Row v. Rama Doss 
Patnaik (2), that in the case of successive 
holders of a stanom, they claim from or 
through each other within the definition 
of “plaintift” in the Limitation Act, 
and there are similar decisions about 
heads of mutts and other persons in a 
similar position. We think that the 
same principle applies to the present 
case. Here all these successive archakas 
had held ofiice one after another, claim¬ 
ing under the same right, namely,appoint¬ 
ment by the trustees of the temple. In 
the case of stanikas, it is the peculiar 
rule of succession that confers their ap¬ 
pointment upon them. In this ease the 
rule of law is that a trustee of a temple 
can appoint archakas where the ollice is 
not hereditary. There is no substantial 
distinction, it seems to us, between the 
two cases. Here all the archakas, who 
have been in possesion of their otfice now 
for nearly 00 years have held their otlice 
by virtue of their appointment by the 
temple trustees. We think that the word 
“defendant" in Col. .3, Art. 124, includes 
^defendant S's predecessors, and therefore 
jas more than 12 years have elapsed since 
the defendant took possession, the 'suit 
is barred. As was pointed out by Subra- 
mania Aiyar, .1 , in Pjfdigantam Jagan. 
nadha Row v. Ranui Doss Patnaik (2), 
any other ruling wouM go far to destroy 
the eU'ect of the [imitation Act, because 
there would be no limit of time whatever 
unless the defendants were able to |)rove 
that some particular holder of the 
archaka ofijce had been in possession for 
more than 12 years. 

Defendant 0 did not appeal from tlio 
decree passed against him by the District 
Munsif. But the District Judge held 
that the plaintiffs’ suit was barred, and 
appears to have dismissed the suit against 
him also. In this, we think, he was quite 
right. It was necessary to give effect to 
the rights of the parties as establislied 
by the decree that the suit against him 
also should be dismissed and the plain¬ 
tiffs prevented from interfering in the 
affairs of the temple. In the result, the 
second appeal is dismissed with costs. 

S.N./R.K. _ A ppeal dismissed. 

( 2 ) 11906] 28 Mad. mr- 
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Wallis, C. J. and Shsh.vciui Aiyar, l. 

Ponuiah Nadaji and •'liter. —Dofon- 
dants—Appellants. 

V. 

Deivanai Ammal and -7',I’lsit) 
tiffs—Respondents. 

Appeals Nos. 241 to 251 of IlUV. !)■ 
cided on 15th .\ugust lOls, :u;ain<'- 
decrees of District Judge, Tiiinovolly. 

(a) Landlord and Tenant — Reiyalw.iti 
village—Claim of occupancy rights—Burdp.i 
of proof. 

Where a person cl.xims h;ive ncquired o-' 
cupancy rights under a r.iivatwari p.attadar, tlii> 
onus lie.s heavily On him to establish his oliinv 
43 /. C.')77, Di'^^.frnur, >0 I. C. 37J, Kxpi. 

[P 20GC 1 P301 C ll 

(b) Landlord and Tenant — Occupancy 
fights—Proof of. 

More continuity of po'ses.-ion for -ometimo, 
the p.aympnt of a uniform rale of rout where ii 
is not iuij'prccial)lo, or alioiiatious made hy tlio 
tcuant behind tlie l)ick and witlitiU lue kno.-.- 
ledge of the l.xadlord, are not .-ulhci-ui t'-* e'tib- 
lish a claim to occupanev riaht-. History oi 
raiyatwari system and nature of the raiyatw.ivi 
pattadar's lights exaniiued bv Seshagiri Aivar f. 

LP 207 C P 

(c) Land Acquisition Act (1 of 1894), 5. «1 
—Compulsory acquisition of land—Tenant 
is entitled to claim apportionment of com¬ 
pensation. 

Where land is compulsorily acquired, uuJi; 
the provisions of the Land Acquisition ,\ct, the 
tenants from year to ^ear in respect of -^uch 
land are entitled to have their share of the com¬ 
pensation apportiomd. IP 303 C 2 ] 

T, Narasimha Aiyangar —for .Appel¬ 
lants. 

T. li. VenkaUtrama Sastri-'-iov Res- 
pondent.s. 

Wallis, C. J.— The question is whobher 
the compensadon awarded under the 
Land Acquisition Act (or certain lands 
in a village in Tinnevelly should ho ap¬ 
portioned between the patbadar, a regis¬ 
tered holder, which in this case is ri 
temple, and the raiyats under it on the 
basis that the raiyats have occupancy 
rights in the lands, u claim whicli tho 
District Judge has rejected. Tho fifth 
report speaks of a practice in Tinnevolly 
under which land, which had been undor 
cultivation by the mirasidars or horodi- 
tary owners and had afterwards been left 
uncultivated by them, was cultivated by 
others who paid them 13 per cent, of 
the produce as swami bogam and divided 
the rest between the Government and 
themselves. There was a somewhat 
similar usage in Chingleput, Mr. Ven- 
katarama Sastri for the respondent in 
this case says that it has not been proved 
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that these lands were cultivated by the 
tenants in this way. All that we know 
is that in 1817 a pious founder acquired 
at a revenue sale a five-sixths interest in 
the lands in this villa£?e, and that he 
acquired the remaininf* one-sixbh under 
Kx, -TJ. Ex. TJ. is a sale of the one-sixth 
share of the land and does not refer to 
the existence of any persons on the land 
in the enjoyment of occupancy rij’ht. 
Aa regards the remaining five-sixths also, 
the presumption would appear to he that 
at the revenue sale what was purchased 
w’as the land. It may he that some, at 
any rato, of the predecessors of these 
tenants were on the land at that date hut 
of tliat there 1 =! no evidence. Ex. CC/ 
is an order of the Board of Revenue to 
f heCoMretor to ressume the villages owing 
to diversion of the revenues to private 
purposes. It probably meant that the 
Collector was to manage under Regulation 
7 of 1817. Ex. DD of 1842 ordered the 
villages to be handed over totbe founder's 
son, who is to make arrangements to 
' manage the cultivation ” and other 
business. Mr. Venkatarma Sastri relies 
strongly on this expression as negativing 
the existence of hereditary cultivators 
and showing that the trustee on behalf of 
the temiile had the right to cultivate 
the land himself. If so this would lie 
against the claim to occupancy right. 

Exhibit FF is a cadjan muchilika exe- 
cuted by the tenants in 1856, in which 
they acknowledge they have received an 
adaolai or lease from the temple. If 
they do not observe its terms they are 
to be liable to eviction. They are to 
wait on the trustee every three years 
and to receive an adaolai like the one 
that had been granted to them, and in 
default were to abide his pleasure. This 
document does not seem to be conclusive 
either way, and was found not to have 
been proved by Mr. Goldie, the District 
Judge, in the appeal referred to below. 
Ex. GG of October 1857 and the follow, 
ing documents show that there was a 
dispute as to the proper entries to be 
made in the village accounts. Till 1856 
the patta had been in the name of the 
temple and the names of the cultivators 
had been shown as in actual enjoyment, 
but apparently without reference to se¬ 
parate plots As he considered the cul¬ 
tivators had only the right of cultiva¬ 
tion, the karnam in the new accounts 
had not entered their names, The trustee 
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was anxious that his name should be 
entered, but the Collector's Assistant 
thought it better that be should be 
shown as being in enjoyment as hukdar. 
Ex. GG 1, the register of personal com¬ 
plaints of 17th January 1859, shows that 
in that year the cultivators complained 
that "though the village had all along be- 
longed only to the raiyats.” it had been 
registered in the name of the trustee. 
The order refused to cancel the right of 
the hukdar in the patta or bo register 
them as in enjoyment and referred them 
to a civil suit. Ex. HH is a razinamah 
setting forth a complaint made by the 
hukdar's lessee against the raiyats which 
was settled in the lessee’s favour. 

Exhibit 2, dated I2th October 1859, 
shows that the hukdar filed a revenue 
suit against the tenants to enforce the 
acceptance of adaolais, which was die- 
missed by theacting Collector for default. 
At the same time he passed an order 
with reference to the raiyats' claim to 
be entered as in enjoyment. They had 
admitted that the lands were the pro¬ 
perty of the pagoda, but objected bo the 
entry of the hukdar as in enjoyment. 
The Collector observed that the entry of 
his name in the column of remarks 
tended to create disputes and mislead 
the authorities to the possible prejudice 
of the raiyats’rights in the soil. He 
accordingly directed the trustee's name 
to be struck out and the names of the 
raiyats entered. For arrears of revenue 
the raiyats’ crops were not to be liable 
but the land. This order was apparently 
confirmed by the Collector, and there¬ 
upon the hukdar filed Original Suit 
No. 28 of 1856 in the Tinnevelly Munsif s 
Court. The plaint Ex. A alleges in par®- 
4 that prior to 1856 the hukdar had been 
in the habit of leasing the village to de¬ 
fendants 2, 5, 18, 43 and 46 , who were 
cultivators in the village, and that these 
lessees let out the land to the other 
fondants for cultivation and cultivate 
it. It was very common for the lanii* 
lord to arrange with a few leading vill¬ 
agers for the cultivation of the villag® 
and leave them to make their own ar¬ 
rangements with the other villagers and 
as pointed out in Chidambara Pilh* 
Thiruvengadatkiengar (l) this, if ' 
lished, would negative the existence o 
occupancy right. The plaint also reliw 
on Ex. FF in the present suit. the^juH' 
(1) 11897] 7 M. L. J. 1, 
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ohilika executed on 25th November 1856 
by 33 defendants said to be the leading 
villagers, and alleged that defendant 7 
had refused to execute the muchiUka and 
induced the other tenants not to pay 
their rents. Several of the defendants 
asserted that the lands had been reclaimed 
by them, and alleged that the temple 
was only entitled to the swami bogaiii. 
71 defendants admitted the plaintill's 
claim. The principal ^[unsif gave a 
judgment for the plaintiff. The District 
Judge con6rraed the decrees as regards 
the 71 who had admitted the plaintiff’s 
claim, bub reversed it for misjoinder as 
regards the other defendants: Ex. A.4 
of 12th June 1861. Bighby eighb of the 
other defendants then conpromised the 
case in the District Court. Exs. 13 to B-4 
series, to avoid the expense of suit on 
the terras of accepting the decree of the 
Munsif's Court directing them to sur¬ 
render possession. Tweuty-eighb defen- 
dants held out and after decrees had been 
passed against them by the Munsif suc¬ 
ceeded in getting those decrees reversed 
by the District Court in Appeal Suit No. 
110 of 1864, Ex. V date I 2ud February 
1865, and the connected suits, which were 
confirmed on second appeal by the High 
Court. The District Judge in Ex. V 
gave reasons for not accepting the 
genuineness of J3x. FF already referred 
to and slated that the plaintiiVs own 
witnesses admitted ttiat thedefendant had 
been in possession of the lands in suit for 
nearly 20 years and of the liouse for over 
30 years, and considering the defendant 
had proved that the disputed lands had 
been in his and his family’s undisturbed 
possession for a very long period and that 
his tenancy was a permanent tenancy dis- 
missed the plaintiff s suit in ejectment. 
It had been previously ruled by Scotland 
and Holloway, JI., in AlagaiyaTiruchit- 
tamhala v. Saminada Pillai (2) that the 
(lUQstion whether raiyats under the 
luirasidar have a title to the permanent 
oooupanoy of land subject to the payment 
of the mirasidar's share for the most 
part depended on established usage and 
oustom, which had to be proved. The 
Hifjh Court in tho BoooDd appeals ap- 
parently accepted the findings of the Dis- 
triot Judge that it had been proved in 
this case. We next come to Original 
Sait No. 31 of 1884 on the file of the 
Subordinate Court of Tinnevellv. another 
12J U8C2-63] 1 M. H. 0. a 264:- 


suit for ojectmont and other similar suits. 
In his judgment 11-2, dated 17tli Decem¬ 
ber 1885, the Suhord iuato Jiulge gave 
judgment for the plaintilf oti the ground 
that the defendant’s father had alinitted 
the plaintill's riglit in the suit uf IS5‘). 

Exliibit T, dated 2Ut -Tiilv 
judgment in Original Suit No. 12 of IKS-l, 
a suit to lix the rent payable hv [daintitV 
to defendant on account of defendant’s 
refusal to rocoivo rent at a rale allegeil 
to have boen fixed by his father in lS(i7 
in one of the areas in which permanent 
tenure had been ostablishod in tlie litiga¬ 
tion already mentioned, fn Ex. V (c) in 
Original Suit No. 9 of 1901 in the Dis¬ 
trict Munsif's Court of Srivaikuntam, a 
suit by the hukdir for ejectment, it was 
found by the District Munsif that the 
tenants were not entitlel to occupancy 
rights hy virtue of the decisions in the 
previous suit hut that their right of 
occupancy was estahlishel independently' 
In Ex VII (e), Original Suit No. 23 of 
1905, in the District Munsif’s Court, a 
suit for ejectment was allowed to he 
withdrawn with liberty bo bring a fresh 
suit In Original Suit No. 637 of 1906 
in the District Munsif's Court, another 
suit for ejectment, it was held to ho res 
judicata as regards the particular land 
that there was no occupancy right. The 
trustee also relies on NN series wliich he 
took in 1884. 

The appellants rely on numerous trans 
fers since 1884, sales both private and in 
execution and mortgages of their in¬ 
terests hy tenants The District Judge 
has held that these were not hruuglit to 
the knowledge of tlio jdaintiff. If the 
transfers wore genuine the plaintiff must 
have received the rents from the trans¬ 
ferees and I think the appellants are en¬ 
titled to contend that his failure to jiro- 
duce his accounts raises an inference 
against him in this respect. 

Now as to the presumption to be ap¬ 
plied to the case, the reason that the 
Courts, even before the passing of the 
Madras Estates Land Act 1908, raised a 
presumption of occupancy right in 
favour of raiyats holding under a per¬ 
manently settled zamindar, and nob in 
favour of raiyats holding under a raiyab- 
wari pattadar was that there Was no 
presumption in the case of the per- 
menently settled zamindar that be was 
the owner of the land except as assignee 
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of the Government interest therein, 
whereas the scheme of the temporary 
laiyatwari settlements was to settle the 
revenue with the owner of the land him¬ 
self. In neither case it is well estab¬ 
lished was there intention to inter¬ 
fere with the legal relationship that 
might exist between the person Nvith 
whom the revenue settlement was 
made and those holding under him. 

Tha prasunption being that the raiya- 
wari patta'iar was the ov.mer of the land 
the Courts liavo proceeded on the view 
that the burden is on his tenants claiming 
apermanaut right of occupancy toproveit. 
Ihavc recently dealt in il/rijnr Muhamviad 
liowther v. ^uihu AUigapihi Chettiar (3) 
with the Tanjore temple cases in which 
this was laid down, and followed the 
ruling in Chidavxlara Pitlui v. Thiruven- 
(jadathiengar (1), which has been appro¬ 
ved in subseiiuent eases. Those Tanjore 
cases had a special history and facts in 
common whicli diU’erentiate thorn from 
cases such as the present, and led, except 
in ouG case, to the rejection of the claim 
to occupancy right. All that was laid 
down generally in Ghidamhara Pillai v, 
Thiruvengadathiengar (l) and cases 
which followed it was that the onus was 
on the tenant and that mere length of 
enjoyment in the capacity of tenants 
or purakudies, irrespective of other cir¬ 
cumstances, did not raise a presumption 
of occupancy right. The qualihcation is 
important, because it shows that tbs in¬ 
ference as to occupancy right is to de¬ 
pend on a consideration of the whole 
circumstances of the case, and among 
those circumstances are the continuance 
of the lands in the same hands at unen¬ 
hanced rents, especially if they are low, 
the recognition of the tenant s right to 
transfer his holding, etc., as pointed out 
by the Privy Council in RamChunder 
Duttv. JugeshChunder DuttU), Naba 
Kumari Debi v. Behari Lai Sen (6), 
Upendra Krishna Mandal v. Ismail 
Khan Mahomed (6) and Nilratan Man¬ 
dal v. Ismail Khan Mahomed (7). The 
same thing was laid bown in Peria Karup- 
pan V. Annasawmi Ayer (8) and Ven- 
liatachala Goundan v. Rangaratnam 

(31 flQlSl 44 I. 0. 894. 

(4) [18741 12 B. L. R 229 (P.O.). 

(5 [1907 34 Oal. 902 (P.0.1. 

G [19051 82 Cal. 41=311. A. 144 (P.O.). 

7 [1906 32 Cal. 51=811. A. 149 (P.O.). 
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Aiyari!^). These are facts which ibis 
for the tenant to establish. 

The task of drawing the right inference 
in the present case is one of some difiB- 
culty, w hich is increased by the fact that 
the claim is in respect of compensation 
awarded for land taken from different 
holdings, as to which, owing to the facts 
set out above, the rights of the tenants 
maybe different, and because the evi¬ 
dence does not enable us to trace the 
history of the respective holdings from 
which the acquisition svas made in the 
dispute about the existence of occupancy 
right which lias been going on with vary¬ 
ing fortunes in the village for the last 
60 years. The fifth report shows that in 
Tinnevelly before the settlement of the 
revenue at the beginning of last centary 
there were raiyats holding with rights of 
occupancy under the mirasidars. If 
that was the case in the suit village 
I do nob think that it matters that a five- 
sixths share iu the village was purchased 
for the temple at a revenue sale because, 
even if the land was sold free of encum¬ 


brances, the presumption in the circum¬ 
stances would be that the temple con¬ 
tinued the tenancies on the old footing. 
There is however no evidence that this 
was the state of things in the suit village, 
and the order of 1848, Ex. DD, as to the 
temple arranging for the cultivation 
points the other way. The fact that 
28 raiyats established their occupancy 
rights in the litigation which began in 
1859, though it does not make the issue 
res judicata as regards the lands now m 
suit, is entitled to considerable weight, 
but the reversing judgment of the Dis¬ 
trict Judge, which was confirmed by the 
High Court without corameub on second 
appeal apparently, as a finding of fact, 
does not appear to me to give reasons 
which would now be regarded as suffi¬ 
cient bo establish the claim to occupancy 
rights. On the other hand, we have th® 
fact that the great majority of the ten¬ 
ants had given up their claim to occu¬ 
pancy rights at an earlier stage of tbs 


itigation. 

As regards the rates of rent the sbar- 
Dg or waram system seems to have pr®* 
railed until 1867 as regards nunja or 
vet land and to have been commuted a 
ihat time. It is not shown that the 
lemple's shares was less than that o 
t rdinary owners, or that the 
‘ (9) [19131 20 I. 0. 374 
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imoney rates \vere unduly low. As 
'regards the evidence that the rents have 
not been raised since, and the evidence, 
which is all of it fairly recent, that 
the tenants have been freely allowed by 
the temple to transfer their holdings, 
[I do not think that in the present case 
lit can be treated as a recognition by the 
temple of the existence of occupancy 
rights, because it is clear that for the 
last 60 years the temple has been openly 
and notoriously contesting the existence 
of occupancy rights in the village in the 
numerous proceedings which I have men- 
tioned above. In these circumstances I 
have come to the conclusion that there 
are not sufiicient reasons for ditiering on 
the main question from the conclusion 
on the evidence at which the learned 
District Judge has arrived and which 
has also been arrived at by my learned 
brother. In this and other respects I 
agree in the order proposed by him. 

Seshagiri Aiyar, J.— These 11 ap¬ 
peals have been preferred against the 
judgments of the District -ludge of Tin- 
nevelly refusing compensation under the 
Land Acquisition Act to the appellants, 
and awarding it entirely to the respond¬ 
ents. The lands are situated in a village 
called Kachanavilai. Itiscommon ground 
that about the year 1817, five-sixths of 
the village was purchased at a revenue 
sale by one Vengu Mudaliar: and the 
other sixth at a private sale. The lands 
were dedicated as an endowment for the 
performance of a kattalai in a temple. 
The respondents represent the founder of 
the kattalai and claiming to be tlie sole 
trustees contended that the proprietary 
tight in the lands belongs exclusively to 
the kattalai. The defendants, on the 

other hand, alleged that they and their 

ancestors have been in uninterrupted cn. 

joyment of the lands paying the Sircar 

kist either direct or through the hnkdar 

and paying the hukdar a low and uniform 

rate of rent, They therefore claimed to 

have occupancy right in the lands. The 

Di^riot Judge held that the occupancy 

right was not established. Hence these 
appeals. 

A brief narration of the previous liti¬ 
gation ID connexion with this village 
must be given in order to appreciate pro¬ 
perly the arguments addressed to us on 
the present occasion. The raiyatwari 
patta for the village stands in the name 
of the temple (vide MM series). As to 


when the first patta was granted there 
is no reliable evidence. Dut wo know 
from i7x. DD, dated Tlh So|)teml)or 1)^12, 
that the Collector ordered the Tah^iblar 
to issue patta to tlio temple. MM 
1859) is the earliest i>atta that lias hcon 
I'Todiiced. A few yo.iis hef»nu MM tit ! 
cultivators of tho village executed a ;• .:r 
inuchilika in which they stipu!,’( d ; 
they shall receive on adaolai every thri'> 
years in respect of the properties iin I' l 
their cultivaticn. There is a comlitiui) 
in it that if the cultivators failed ro aev 
properly, tlie hukdar was entitled tu 
resume tho lands. This was on '25ih 
November 1856. Then some coi re-ipon 
denco passed as to whetlior the hukdar's 
name should bo entered in the patta. 
The tenants apjiarently claimed oven at 
this date that their names should bo In¬ 
serted as persons in occupation (vide GC 
series). In consequence of these disputc- 
tho Collector ordered that the name oi 
\engu Mudaliar should he struck out and 
that the cultivators’ names should l.o 
entered instead (Ex. 2). This ^va3 OD 
12th October 1859. Thereupon Vengu 
Mudaliar brought a suit in the Court of 
the Sadar Amin, Tinnovolly, to eject the 
cultivators and bo recover arrears of rent 
from them (vide Ex. A dated 17th De¬ 
cember 1859). 

The principal Sadar Amin gave a de¬ 
cree, as prayed for (Ex. A.4). It may be 
mentioned hero that there was, but one 
suit against all the cultivators, who 
numbered nearly 270. 71 of them ad¬ 
mitted the right of the plaintill. .\ 
number o( other defendants did not lilo 
any written statement. 65 defendants 
alone contested the plaintiff's claim 
An appeal was preferred • against the 
judgment of the Sadar Amin. Mr. Goldie, 
the then District Judge, without express¬ 
ing any opinion on the merits held that 
the suit was bad for misjoinder of parties 
and causes of action and reversed the 
Sadar Amin's decision (Ex. 5). Even 
after this reversal a large number of the 
defendants entered intoarazinamah with 
Vengu Mudaliar by which they acknow¬ 
ledged the title of the hukdar to eject 
them and agreed that if they failed to 
cbey the condition of the razinamah, 
they shall be bound by the decree passed 
by the Sadar Amin on the merits. The 
one suit was split up into a number of 
suits and the Sadar Amin once again went 
into the merits of the case and came to 
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the paino conclusion as before- Against 
his decree ‘iS cultivators preferred ap- 
])cals to Mr. (loldie. He held that as 
the cultivators had been in possession for 
20 or 30 vears they were entitled to 
occvipanc\ rights The special appeals 
preferred to tlio High Court were sum- 
niarily dismissed. It is apparent from 
what I have stated that 28 of the defend¬ 
ants who werooriginally impleaded in the 
suit established their rights in the High 
Court. Exs. 1), E. F, G to S show that 
proceedings in ejectment were taken 
against some of tlje other cultivators. 

The next litigation was in the year 
1884 {vide I'.x. T), in which the question 
regarding the proprietary rights in the 
soil was nob consideied. The question 
was about tiic rates of rent that should 
lie ])aid to the hukdar. Then comes 
Ex. 5 (c), which was a suit instituted in 
the year 1901 in the District Munsif’s 
Court, Srivaikuntam. About 11 culti¬ 
vators contested the right of the hukdar 
to eject them. The Munsif came to the 
conclusion that they had acquired ocpu. 
pancy right. It is not clear whether 
there was any appeal in those cases. 
Matters seemed to have gone on smoothly 
until the Government jiroclaimed in 1915 
that they intended to acquire the lands 
in dispute for the Tiruchandur Railway. 
As a consequence of this notification the 
cultivators have preferred claims to a 
share in the compensation on the ground 
that they have occupancy rights in the 
land. 

Four of these appeals may be disposed 
of at once. They are Appeals Nos. 241, 
245, 248 and 249. The District Judge 
in the last paragraph of his judgment 
says that the lands in respect of which 
compensation was claimed in these four 
appeals were delivered over to the res. 
pondents’ predecessor-in-bitle by virtue 
of proceedings in execution taken by him. 
Ex. C shows that a large number of the 
cultivators were evicted from their hold- 
ings for failure bo comply with the con¬ 
ditions of the razinamah embodied in 
Ex. B. The District Judge has stated 
that the appellants in those four appeals 
-were among those against whom proceed¬ 
ings were thus taken. There was no 
ground of appeal disputing the correct, 
ness of the statement made by the Dis- 
tricb Judge. We are not prepared to 
allow that question now to be reopened. 
We must therefore hold that the pro¬ 


ceedings taken under Ex. C are binding 
upon the appellants and that they are 
estopped from claiming occupancy rights. 

Now W 0 have to deal with the seven 
appeals on the merits. Mr. Narasimha 
Aiyangar for the appellants contended 
that the facts established in evidence are 
sulficient to warrant the conclusion that 
his clients have occupancy right in the 
lands. The first circumstance relied on 
for this purpose is the payment of a 
uniform rate of rent. It is clear from a 
reference to Ex. T-1 that the present 
rate was fixed in 1866. We may there¬ 
fore take it that for 47 years the same 
rate was continuously paid to the huk- 
dar. 1 do not accept the learned vakil's 
conteation that it was only a nominal 
rent that was paid. It was in tbo year 
18o8 that commutation from waram was 
made regarding the rate of rent. The 
sum of Rs. 2-7-0 per acre of nanjapaid 
to the landlord after deducting the sircar 
kisb c.vnnob be regarded as a low rate. 
The next circumstance relied on was con¬ 
tinuity of possession. There is evidence 
on the side of the hukdar, which is to 
some extent specific, showing that the 
cultivators were changed from time bo 
time. The District Judge has expressed 
no opinion upon this evidence, and I do 
not desire to base my judgment upon 
that deposition. But having regard to 
the usual mamool in this country of not 
changing a cultivator unless it be under 
very exceptional circumstances, I 
prepared to attach much weight bo this 
contention. In the southern parts of 
this Presidency instances can be cited of 
persons cultivating the same land for 
generations. 

This is largely due to the feeling on 
the part of the proprietor that it is a sin 
to turn a cultivator out of the field which 
he has ploughed and enriched, and to tbs 
feeling and veneration which the latter 
entertains for his master. I am 
to basing any conclusion regarding rights 
in the soil upon continuous possession, 
even granting that the contention of the 
appellant is well founded. I must also 
point out that no attempt has been 
made in the Court below by the culti¬ 
vators to prove that they, their fathers 
and their grandfathers have been con¬ 
tinuously in ccoupation of the s®® 
land for any length of time. * ^ 
next circumstance relied on was t 
the cultivators have been alienatm 
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the lands as if they were the owners 
thereof. 

The District Judge points out that it 
has not been shown that any of those 
alienations were made to the knowledge 
of the hukdar. Mr. Narasitnha Aiyangar 
has drawn our attention to one single in¬ 
stance in which the hukdar’s kariasthan 
is saia to have written the deed of inort. 
gage. This is not enough to bring homo 
to the hukdar the fact that the cultiva¬ 
tors were dealing with the property as if 
they vvero the proprietors. Moreover 
most of these transactions are of a very 
recent date, and I do not think they are 
of any consequence in determining the 
rights of the parties. There is no doubt 
of the fact that some of the tenants did 
succeed in obtaining a decision in their 
favour establishing their occupancy 
right. In the pre ont case no attempt 

has bsen male to show that anv of the 

% 

appellants derived title under these cul¬ 
tivators. Therefore the plea of res judi¬ 
cata is not available to them. Nonetlie- 
less those judgments are evidence of the 
tight now put forward. But their pro¬ 
bative value is not much as the judgment 
of Mr. Goldie solely proceeded upon pos- 
session for 20 or 30 years, a fact which 
the Judicial Committeein Mayandi Chet, 
tiyarv. Choklialingnm Pillaij (lO)and t!jo 
High Court in recent cases have held to 
be insuUicicnt to prove occupancy right. 
On the other side Mr. Yenkatarama Sas- 
triar referred us to the fact that a ma- 
jority of the cultivators accepted the 
position of tenants-at-will hy executing 
muchilikas. He also referred us to certain 
compensation proceedings of IbGB, in 
v/hich the right of the hukdar was ac¬ 
cepted by the Government to the total 
exclusion of the cultivators; see evi¬ 
dence of P. W. 8. Both the learnerl 
vakils relied upon the use of the word 
swamihogam’’ in support of their con- 
tentions. It is true that the expression 
•denotes that the person receiving it is 
the owner and proprietor of the land. 
Wilson in his glossary gives this as the 

correctrenderingoftheexpression. On the 

other hand Mr. Hodgson seemed inclin¬ 
ed to the view that the expression con¬ 
noted that the oaltivators had an inter¬ 
est in the land: see Fifth Report, Vol. 
3 p, 346. To sum up, the feotsin favour 
of the appellants are: 

~{10) 110041 27 Mad. 391=81 L A. 83=8 Sar. 

687 fP.O.'. 


(a) Payment of a uniform rate of rent 
for nearly 50 years; (h) an alleged con¬ 
tinuous occupation from fatlier to son 
for tlie same period; (c) alienation of the 
property in their possession without the 
knowledge or consent of the hukdar 
during recent yeirs; (d) two ju lgiuenbs on 
two different occasions in their favour 
establishing occupancy right after con¬ 
test. The circumstances against tlieir 
contentions aie: (l) the majority of cul¬ 
tivators in the village have agreed to 
hold tlieir lands as tenants-at-will; (2) 
in a previous land acquisition proceeding 
some of the tenants did nut set up a right 
of occupancy; and (3) they are cultivators 
under riyatwari patta holders. I have 
held as regards (a) that the rant paid is 
not insignificant; as regards (b) I am not 
satisfied that there lias been continuous 
occupation from father to son; as regsrds 
(c) no weight can be attached to it as tho 
transactions were behind the back of the 
huklar; as regards (d) it cannot be disput¬ 
ed that the judgment of Mr. Goldie, if it 
comes u)) for consideration before the 
High Court today, will not be upheld on 
the grounds mentioned by him. As re¬ 
gards the judgment of the Di?l rict Munsif 
he was largely influnced by tho judgment 
of Mr. Goldie and had referred to a few 
other circumstances which do not ad¬ 
vance the case of the tenants any further. 
The circumstances referred to us being 
against them detract very much from the 
value to bo att.iched to the jioinbs estab¬ 
lished in their favour. My decision 
would therefore largely denend upon the 
view I take as to onus of proof in this 
case. If I come to the conclusion that 
the burden is upon tho cultivators to es¬ 
tablish their right of occupancy, I shall 
have no hesitation to dcc:d 0 that they 
have failed to discharge it. If, on the 
0 her hand, I hold that it is for the huk¬ 
dar to show th t he has the sole propri¬ 
etary riglit, I would hesitate before bold¬ 
ing that they have proved their case. 

Tlierefore it becomes necessary to con 
sider the question of tlie.burden of proof. 
In order to come to a proper conclusion on 
this point it is necessary to consider the 
nature of the right which'a raiytawari 
pattadar has in the soil. Contemporane¬ 
ous with the permanent settlement under 
Regn. 25 of 1802, the question was con¬ 
sidered on what basis the remaining land 
should be'settled. There were a number 
of confiioting views. Some revenue olli- 



300 Madrcvs 


PoisNlAH Y. Deivanai Ammal (Seahagiri Aiyar, J,) 1919 


cinl? reconimondeO the Mutfca system, that 
a -iyptem by which a number of villages 
'vero intended to be granted to a single 
owner making him responsible for the 
<iovernrrient assessment. Others were 
in favour of the village system, by which 
it was expected that each village would 
be handed over to the headman or some 
respectable person in the village who 
would parcel out the lands to the culti¬ 
vators and would also be responsible to 
the Government for kist. And lastly, 
there were others who advocated the 
raiyatwari system by which it was in- 
tendel that small holdings should be al- 
lottol to a large number of jiersons. Bir 
Thomas Munro was a strong advocate of 
the raiyatwari settlement. In the Ceded 
Districts, to which he was appointed 
Principal Collector after the war with 
Tippu, he tried the experiment and suc¬ 
ceeded beyond expectation in showing 
that both the raiyatsand theGovernment 
were benebted by the raiyatwari system. 
Although the Government of the day re- 
cognized tho success of the experiment 
in these districts, they were not pre¬ 
pared to give effect to it in the other dis¬ 
tricts. In a letter addressed to Sir 
George Barlow, the then Governor of 
Madras, by the Board of Revenue, tho 
Board while remarking that 
“under the raiyatwari suttlemont the ofliceis of 
Govenmient supposed ‘title and collect the 
rent from eacli fanner,” 

pointed out that what was achieved by 
Colonel Muuro in the Ceded Districts 
could not be expected of other officers in 
the other districts and that the system 
was fraught with danger to Government 
revenue. This letter was signed by Mr. 
Hodgson as a member of the Board of 
Revenue. Thereupon the Govornor-in- 
Counoil accepted the recommendation of 
the Board, and ruled that the raiyatwari 
system should not be introduced in the 
other districts. Meanwhile Sir Thomas 
Munro went to England, and was invited 
to give evidence before a Select Com¬ 
mittee of the House of Commons on 15th 
April 1812. He strongly advocated the 
Ryotwari settlement. This is what he 
said in bis evidence: 

“Every Raiyat, who is likewise a cultivatina 

proprietor of the land which he holds, is per¬ 
mitted to bold that land at a fixed assessment 
as long as he pleases; he holds it for ever with¬ 
out any additional assessment. If he occupies 
any waste or additional land, he pays the assess¬ 
ment that is fixed upon that land and no more; 
his rent undergoes no alteration.'’ 


Apparently his view prevailed, as we 
find that the Court of Directors agreed 
to introduce the raiyatwari settlement in 
Madras. On 16th December 1812, the 
Court wrote: 

“It remains for us to signify our directions 
tbiiL in all the provinces that may be unsettled 
when this de spalcli shall reach you, the prin¬ 
ciple of the raiyatwari system, as it is termed, 
shall be acted upon, and that where village rents - 
upon any other principle shall have been estab¬ 
lished, the leases shall be declared to be termin¬ 
able at the expiration of the period for which 
they may have been granted.’’ 

The nexb question that I propose to 
consider is, what was the nature of the 
light that was secured by the raiyatwari 
system. I have already referred to the 
evidence of Sir Thomas Munro before the 
Select Committee. In one of his minutes 
date! loth August 1307 this is what he 
says about the raiyatwari system: 

“That it is better adapted to preserve simpli¬ 
city of manner and good order, because every 
raiyat will, on his own estate, bo at once pro¬ 
prietor, f.armer and labourer; because the divi¬ 
sion of property by engaging men in labour for 
their maintenance is favourable to quiet.’’ 

Badan Powell in his Land System of 
British India gives this definition of the 
raiyatwari system: 

“A system of land revenue administration in 
which tborc is nu middleman or landlord over 
the individual raiyats who ai'o severally liable for 
the land revenue assessment on tbe holding.” 

Again, quoting from the Settlement 
Manual for Madras he describes the 


raiyatwari system thus, Vol. 3, p. 1-30: 

“Under the raiyatwari system every registered 
holder of land is recognized as its proprietor. 
He is at liberty to sublet bis property or to 
transfer it by gift, sale or mortgage. He cannot 
be ejected by Government, so long as be pays 
tbe fixed assessment, and has the option ofdi* 
minishing bis bolding or of entirely abandon' 
mg it. The raiyat under this system is virtually 
a proprietor on a simple and perfect title, ap® 
has all the benefits of a perfect lease without its 
responsibilities.’’ 

it is clear from the extracts which 1 
have quoted that the settlement by the 
Government under the raiyatwari systero 
was with the actual cultivator of the soil 
whereas iu settlements under Eegn. 
of 1802, the proprietor had only tbe righ 
to receive rent from persons who were )D 
occupation of the lands. Of course there 
are cases under the raiyatwari system le 
which certain classes of the community 
who are not in the habit of tilling the 
soil have been given a raiyatwari patta. 
But 'in such cases a pattadar is the un¬ 
doubted proprietor of tbe land wit 
liberty to get it cultivated by leasing! 
to cultivators. This being the history e 
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the system and the incidents of the 
jsystem being what I have already des- 
loribed them to be, it seems to me that if 
a person claims to have acquired occu¬ 
pancy right under a raiyatwari holder, the 
burden lies heavily upon him to establish 
jit. One other aspect of the ‘question 
will also lead to the same conclusion. 
Under Madras Act 2 of 1894 the land for 
which • the Patta is given is held liable 
for the payment of revenue. If the 
patta-holder makes default in paying the 
revenue, the holding can be sold irres¬ 
pective of the fact that oultivalors are 

a 

on the soil for generations together. 
There can be no question that the rights 
of these cultivators would be swept awax’ 
by the sale for arrears of revenue. Tliis 
is an indication that the Legislature and 
the Government of the country do not 
recognize a permanent occupancy right 
in the soil under a raiyatwari pattadar. 

It is nob easy to 'say wliat would be 
the residue of interest that would be left 
to the raiyatwari pattadar, if he has the 
Governmeut above hira wlio can sell the 
lands under the patta straightaway for 
arrears and if he must recognize an occu¬ 
pancy raiyat under him whose interest in 
the soil must be very considerable. The 
conception is opposed to the recommen¬ 
dations of those wboadvocatod the raiyat¬ 
wari system. Virtually tho occupancy 
raiyat in a raiyatwari village deprives the 
pattadar of all rights save that of being 
tho rocipisnb of a permanent rent. 

Before dealing with the cases which 
have been quoted at the Bar. I shall refer 
very briefly to the history of the raiyat¬ 
wari settlement in the Tinnevelly Dis¬ 
trict. Contemporaneous with Sir Thomas 
Munro in the Ceded Districts Mr. Hodg¬ 
son was apparently the Collector of 
Tinnevelly. As I pointed out before, he 
was very much against the raiyatwari 
system. Sir Thomas Munro had induced 
the Court of Directors to accept his view 
Jn preference to tho view of the Board of 
Revenue; subsequently when he was ap¬ 
pointed to the Govei'norsliip of the Presi¬ 
dency, he directed that the raiyatwari 
system should be introduced in all the 
districts. So far as Tinnevelly was con- 
corned, we are told attempts wore made 
to introduce this system from 1827 on¬ 
wards. By the year 1834 it was intro- 
ducod in a number of villages (vide the 
Iinnevelly Gazetteer). But apparently 
no further progress was made for some¬ 


time. It wiK in tlio yoiu- IHfll when 
Mr. Puchlewas tho Collector, tho Govoni- 
ment of the day dcci loil that Llio district 
should bo survoyed and that the raiyat¬ 
wari tenure should ho introdiicod at cinco. 
From the fact Miat in 181:^ a raiyatwaii 
patta was given to tho tom [tie, wo may 
take it that this was one of tho vilhigos 
upon wliich the ininciple was exporimoii- 
tod between tho years 1 ■>27 and I'-idl. 
In all probability tho proJecessors in- 
tiblo of Vengu Mudaliar were thonisolves 
cultivators of tho luids wlion they woro 
sold to the teinplo. There is nothing in 
the history of the system as applied to 
the Tinnevelly District to load to the 
conclusion -that, prior to tho acquisition 
of the property by tho temple, the pre¬ 
sent cultivators had acquired any interest 
in tho lands. That being in short the 
position of the raiyatwari pattadar in the 
district, it seems to mo that no special 
considerations arise in dealing with tho 
lands situated in Tinnevelly different 
from those which would apply to lauds 
in Tanjore or Trichinopoly. At any rate 
there is nothing on the record in this 
case to lead me to hold tint the Tinuo- 
velly cultivator should be treated differ¬ 
ently from the cultivator in the other 
districts of the southern part of fho 
Presidency. 

The facts referred to above establish 
at least this much, that at the time when 
five-sixth-s of the lands were sold for 
arrears of revenue to Vengu Mudaliar 
the interest of the cultivators, if any, 
coased to exist. Consenuently it is clear 
that they had no subsisting rights when 
the Mudaliar acquired the property for 
the temple. Secondly when tho Collector 
in 1342 directed that raiyatwari patta 
should be granted to thehukdar, he must 
have had before him the instructions of 
the Madras Government contained in 
the Settlement Manual and in the minute 
of Sir Thomas Munro. The inference is 
that at this time persons who were cul¬ 
tivating the soil had no occupancy right 
in it. It follows from the above tsvo 
conclusions that the present cultivators 
must have been let into possession either 
by Vengu Mudaliar or by his descendants 
Mr. Goldie in the judgment already re¬ 
ferred to speaks of 20 or 30 years' pos¬ 
session in 1864. This lends support to 
ray view that tho appellants’ predecessors 
probably came in as cultivators after tho 
issue of the raiyatwari patta to the huk- 
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clars of the temijle. Their occupation 
was not iinmeinorial as was suggested in 
the course of the arguments in these 
a]ti)eals. 

Kow I proceed to consider the deci¬ 
sions that have been quoted, ^^ost of 
these decisions have been reviewed fully 
in tlie judgment wliich the learned Chief 
Justice delivered inMinta Muhammad 
liowther v. Muthu Ahnjnppa Chettuir (3) 
Therefore I sliall not attempt to deal 
with every one of them. A few of them, 
however ie(iuire consideration in the 
light of the history of the raiyatwari 
settlement which I havo sketched al ove. 
Kri.<;li}iasnmi Filial v. Varadaraja Au- 
ynuo'ir {l\) was a decision of the Full 
licncli and in view of the fact that Muthu- 
swaini Ai\ar, J.. who took part in 
Chi'lamhani Filial v. Thiruvengada- 
thu-iigar il) was also a party to this 
decision, it should he considered with 
some care. Sir Charles Turner, with 
whose judgment Muthuswami Aiyar, J., 

concurred,says at p. 357; 

‘ Wilbout attenipiing to define wbat period 
of oc.ui ation should confer a right of occupancy 
-a maiter which can be only dealt with by the 
Legislature—we consider ourscUes at liberty to 
say that an occupation for upwards of 70 years 
is sufficient, under the circumstances of this 
:a6e, to throw upon those who seek to disturb it 
the burden of showing that the tenancy was not 
tccompanied with a right of occupancy and that 
the plaintiff has not succeeded in doing so.” 

This passago shows that the learned 
Chief Justice laid the burden in the first 
instance upon persons who asserted the 
right of occupancy, hut that in his opin¬ 
ion the facts proved in that case shifted 
the burden ’on to the pattadar. In the 
judgment of Kindersley, J., the facts are 
fully set out and I find that there was a 
previous litigation in which the right of 
the tenants to remain on the lands so 
long as they paid rent regularly was 
upheld. The learned Chief Justice refers 
to a number of documents which accord¬ 
ing to the evidence, constitute an engage¬ 
ment not to eject the tenants from their 
holdings. It is true that there are ob¬ 
servations in the judgment tending to 
show that a cultivating raiyat is entitled 
to some interest in the soil. In p. 357 
refe ence is made to the custom of the 
country and of the district. No such 
custom has been sought to be established 
in this case and I. therefore do not think 
that this decision, which proceeded upon 
the spec ial features of that case and 

(11) 6 Mad. 346 (F.B.). 
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which did not in the first instance fchro^v 
the burden upon the proprietor is an 
authority for the proposition contended 
for by Mr. Narasimha Aiyangar, That 
this is the correct interpretation of the 
decision is clear from a reference to 
Chidambara Fillai v. Thiruvengada. 
thiengar il), to which Muthuswami Ai¬ 
yar. J., was a party. In that case the 

law is laid down in these terms: 

‘ Tile claim of an occupancy right as over¬ 
riding the I loprieloi’s right to cultivate bis own 
land is cf a special character, and as such it is 
one which the party, seeking to derogate from 
the ordinary incidents of property is bound to 
establish. . . . Mere length of enjoyment in the 
capacity of tenants or purakudies irrespective of 
other circumstances is not priroa facie proof of 
occupancy right.” 

I have shown already what the inci¬ 
dents of a raiyatwari tenure are, and the 
judgment in Chidambara Pillai v. Thiru- 
vengadathieugar (1) entirely supports the 
view I have taken. \V'hen we remeni- 
ber that Muthuswami Aiyar, J., was 
first a Deputy Collector, and afterwards 
an Inam Commissioner, the value of 
his pronouncement acquires very great 
weight. This view of the burden of 
proof was accepted unreservedly by Shep¬ 
hard and Subramania Ayyar, JJ., in 
Cheplxoti Zamindar v. Banamru Vhora, 
(i2). In Bangasami Beddi v. Gnana 
Sammantha Pandora Sannadhi (13) 
Subramania Aiyar, J., and Moore, J-. 
acted on that view. Moore, J., quotes the 
passage which I have already cited and 
accept itasgood law. Sadasiva Aiyar, 
and Napier, J., in Baina Pillai v. 
Bamanathan Chettiar{li) have examined 
the case law very fully and have accepted 
the conclusions stated in Chidambara 
Pillai V. TJiiruve7igadathiengar (1). 
have a very full discussion by thelearne 
Chief Justice and Sadasiva Aiyar, J-. 
Muna Muhammad Bowther v. Muth^ 
Alagappa Chettiar (3), wherein the prin¬ 
ciple enunciated in Chidambara Pillaf^- 
Thiruvengadathiengar (l) is accepteo an 

restated. As against these deci^iop® 
Mr. Narasimha Aiyangar quoted 
Karuppan v. Aniiasawmi (8)» 

katachala Goundon v. Bangaratna 
Aiyar (9) and Chandrasekharaswa 

V. Nainar Ammal {t5). As 
Karuppan v. Annasaumi 
enough to say that the propositioD t^_ f^ 

(12) U9001 23 Mid. S18. 

(13) U8991 22M«d. 264. 

(14) 11907’ 411. C. 788. 

(15) L1918]43I. C.977. 
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in laid down is not disputed by those 
who allege that the burden ot proof is 
upon the person claiming ocoupincy 
right. What the learned Judges say is 
that it should not be laid down that in 
all oases of raiyatwari lands a cultivating 
tenant cannot have a right of occupancy 
in the lands. 

This contention is not advanced now. 
It is no doubt an anomalous position. But 
it is easy to conceive of a grant of occu¬ 
pancy right which is only in other words 
a permanent lease by a raiyatwari holder 
in favour of a cultivator. Such leases 
are very common in Sourh Kanara. It is 
also imaginable that the limitel right of 
holding the land on payment of a fixed 
rate of rent with the incidents of occu¬ 
pancy right may be acQuired by a culti¬ 
vator Therefore it is not necessary to 
say that under no circumstances can an 
occupancy right be acquired against the 
raiyatwari proprietor. Therefore the pro¬ 
position which is stated in Peria Knrup. 
pan V, Annasawmi Iyer (8) seems to he 
exceptional as far as it goes. It is in 
yenkatachala Qoundan v. Rangarntnnm 
Aiyar (9) that a further extension seems 
to have been attempted. In this latter 
case the learned Judges, quoting without 
disapproval the dictum of Muthuswami 
Aiyar, J,, in Chidamhara PiUai v. 
Thiriivenoadathiengar (l) and also the 
statement of law containel in Rnnga. 
sami Reddi v. Gnana Snmrnnntha Piin- 
data Snnnadhi fid) an 1 CheekfU) Z-imiii’ 

dar v. Ranaaooru Dhora (12). stv: 

There ie nothing in the ob^above 
cited to warrant the opinion that in the case of 
every ruiyatwari village there is noecssariiv a 
presuraptioo that a raiyat holding under a mira- 
fiidar baa no occupancy right.’^ 

If tho judgment stood thorCi no excep* 
tion can be taken to it. But almost 
towards the end the learned Judges seem 
inclined to hold that the burden is ui.on 
the proprietor to show that a cultivator 
who has been long on the land has not 
acquired a right of occupancy. It soems 
to me that this proposition is not war¬ 
ranted by the decisions which the learned 
Judges have quoted without dissent in 
the body of their judgment. I will not 
examine this case any further, as we were 
told that It 18 under appeal to the Privy 
Council Now I come to the last case 

quoted before us, Chandrasekkaraswami 
y.Natnar Ammal {15). There are two 
Btatementsin it: one is that the second 
appellate Court is bound by the findings 


of fact on the quosfioii of occaipancv riglit 
at which tlio i>i^tI•i^:t Ju Igo has arrived. 
If the judgment has h.-on ha^o I upon that 
view of the (uni'tinn-; cif (ho se<‘onil 
appolhito Court, no t'xcoption (“oiihl lio 
taken to the conclusion ariived at in (his 
case. But the learned -ludgos also puKaa-.i 
to lay do'n the prinoipk's npon wliich 
the case should be deci led. 1 cannot heip 
observing that in the body of (ho jud ;. 
ment the use of the word^ tonaiit and 
landlord, which is the very fact to he 
established by the evidence, has to vonie 
extent clouded the issue to ho decided. 
The expressions tenant and landlord have 
special meanings assigned to them in our 
legislative enactments. Oue feels, on 
reading the decision as if the pj inciple 
applicable to cases under tho Est.ites 
Land Act had been unconsciously adopted 
in tho disposal of tho case. No doubt 
ChaJidrasekharaswamt v. Nantar Anunal- 
(lo) is l ase<l upon Pen'a Kdruppan v. 
Annnmwmi Iyer (H) and Vedkatarljnla 
Goundan v. liaiifjarnl)iam Aiyar (9). 
I have stated ray opinion about these two 
decisions. With all ro-^pect I am not 
prepared to accept tho principle as to the 
onusenunciated in Chantlrasekluiraswami 
V. Nainar Ammal (15). I prefer to fol¬ 
low the view taken by Collins, C. J., 
Muthuswami Aiyar, J., Shephard, J., 
Subramania Aiyar, J., Sadasiva Aiyar, J.. 
Napier, J., as well as by the learned 
Chief Justice. In ray opinion the burden 
is upon tho cultivators to show that they 
have got an occiiinncy right in these 
raiyatwari lands which liavebeen takenup 
by Government under the Land Ac(|uisi. 
tion Act and the evidence they bavo let 
in is not sufficient to discharge that bur. 
den. I therefore agree with tho District 
Judge that they are not entitled to com. 
pensation on the footing of being occu 
pancy tenants. At the same time I think 
that in respect of their interest in the 
land as tenants from year to year, the\ 
are entitled to have their share of the 
compensation apportioned, and we fix it 
at one anna in the rupee. Subject to this 
modification, we dismiss (he appeals with 
costs. Tho vakil's fee will be ids. 352 in 
all the appeals together. 

S.N./r.k. A2)peals dismiSied. 
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^Vallis. C. j. andSeshagiri Aiyar. T. 

P. Jthashynliarbi Naifhi —Defendant 
- Petitioner. 


V. 

yungamhalikavi .[uflahnumiil Plain- 
titl'—Opposite Party. 

Civil FvQvn. I'etn, No. 2of 1918, De¬ 
cided on :'-lth Scpteuiher 1918. from the 
ladgineiit and orler of Sni-C. C. C^hiof 
Judge in r. B. Ai'pln. No. i7 of l91(, in 

Suit No .329-: of 1917. , c •, u 

^•Specific Rfilief Act (1877). S. 12-Suit by 
endor for recovery of consideration, eic- 
pressing readiness to execute conveyance, is 
in effect one for specific performance of 
contract—Form of decree to be passed in 
■ ueb suit indicated. 

Ovrliit.irily a suit will not lie for the specific 
p- rformincc of a contract to piv money. liut 
'.lie i-i=c '•■f a vendor is an exception to the rule 
and the Court will grant the vendor .specific per¬ 
formance of hi? contract agaiust the purchaser. 
Where the plaint, in a suit by a vendor for re¬ 
covery of the unpaid salocousideratiou. expresses 
ihc plaintifl's williugness to perform hispartof 
the contract and execute a couvc>auce, the suit 
is in effect, one for specific porformauce and is 
not cognizable by a Small Cause Court. The fact 
that the contract between the parlies stipulated 
for pavraont by the vendee first aud execution of 
the conveyance by the vendor afterwards will 
not make auy diSerenco. [P 304 C ll 

The form of the dcci..c in such a suit is that 
the plaintiff is to bo at liberty to prepare and 
execute a conveyance to iho defendant as an es¬ 
crow to be delivered to the defendant on payment 
of the purchase money within the time limited and 
that the defendant is to pay the purchase money 
after the conveyanco is ready. Whore however 
the cootr.act is that the vendee should pay the 
nurchase money first and the vendor should 
execute the conveyance afterwards the proper 
decree would bs a direction that the defendant 
should pay followed by a direction that the con- 
vevAuce should bo executed after payment. 

[PSOiCl, 21 

K. S. Jayaram Aiyar—{ox Petitioner. 

r. P. Venkataraghavachariar — for 
Opposite Party. 

Wallis. C. J .—This is an application 
to revise a decision of the Full Bench of 
the Court of Small Causes, Madras, which 
came before me yesterday and was re- 
ferred to a Bench. It raises the question 
whether the plaint discloses a suit for 
specific performance of a contract to sell 
land. If it lies, then admittedly the 
Court of Small Causes had no jurisdiction. 
Ordinarily of course, a suit will not lie for 
specific performance of a contract to pay 
money. But the case of the vendor, as 
pointed out in Fry’s Specific Perform¬ 
ance, p. 33, is an exception to that rule, 
and the Court will grant the vendor spe. 


cific performance of his contract agalnsl 
the purchaser; and the formof the decree 
in such a case will be found in Morgan 
v. Briscoe (l) and is set out in Seton’s 
Judgments and Orders, Vol. 3, pp. 2174 
and 2175. The form is that the plaintiff 
is to beat liberty to prepare and execute 
a conveyance to the defendant as an es¬ 
crow to be delivered to the defendant on 
jiayment of the purchase money within 
the time limited, and that the defendant' 
is to pay the purchase money aftei* the! 
conveyance is ready.lt was stated that' 
there was a difficulty about this in India, 
as under the Stamp Act the money for 
the purchase of stamp has to be found by 
the vendee. But this presents noieal 
difficulty as the duty may be paid by the 
vendor added to the purchase money 
which the vendee has to pay under the 
decree. 

That being so we have to look at this 


plaint, aud see whether it is framed so as 
to disclose a suit for specific performance. 
In the passage cited to us in Halsbury s 
Daws of England, Vol. 27, p. 83, it is 
stated that the vendor in a suit for 
specific performance must declare that he 
is ready and willing to execute a 
conveyance. In para. 3 of the plaint, the 
plaintiff recites a contract by which the 
defendant bound himself to pay the sum 
therein mentioned as soon as the High 
Court of Madras reopened after the 
summer vacation in July 1914, the plain¬ 
tiff on her part undertaking to reconvey 
the said properties to this defendant by 
executing a conveyance in his favour 
and getting it registered. Para. 5 o 
the plaint says that the plaintiff avers 
that she is even now ready and willing 
to perform her part of the contract. A * 
though the prayer only asks for the pay¬ 
ment of Rs. 301-13-0, taking the 
as a whole with the averment that tn 
plaintiff is ready and willing to perfor 
her part of the contract, I think it mus 
be taken as a prayer for specific ^ T"! 
ance. That is sufficient to dispose of 
present case. ^ 

The question lias been argued ' 

whether, supposing the contract 
the parties stipulated for payment by , 
vendee first and execution of the 

by the vendor afterwards, 


ance 


would make any difference. I 
posed to think it would not, and tba j 
plaint would still be for 8pecifiop0][_^ 


(1) [1886] 31 Cb. D. 216, 
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anoe of the contract, and the jiroper 
decree in suoli a case would bo a diroo. 
tioD that the defendant should pay, 
followed by a direction in the decree that 
the conveyance should be executed after 
payment. The distinction, it seems to 
me, is whether the suit is to be regarded 
as a suit for money pavablo under the 
contract, in which case it is strictly a 

4 

suit for specific performance, or as a suit 
for damages. As I real the plaint, I think 
ft is clear that the plaintiff has jirayed 
for specific performance and therefore the 
petition must he allowed and the decree 
of the Small Cause Court set aside and 
the plaint returned for presentation to 
the proper Court. Costs to abide. 

Seshagiri Aiyar, J —I agree. The 
law as stated in Fry’s Specific Perform¬ 
ance at p. 34 is: 

It is well (‘stablisbed that the rcroedv is 
'mutual, and that the vendor may bring bis ac¬ 
tion in all cases where the purchaser could sue 
for specific performance of the contract.” 

The question in this case is whether 
.the plaint is substantially one for specific 
performance. If there were no contract 
between the parties and if their relations 
were regulated by S. 55, T. P. Act. there 
can be no doubt that the plaintiff will 
not he entitled to any money, and the 
suit will be regarded as premature, if 
there was no offer for executing a con- 
voyanco. It was suggested that under the 
terms of tlie contract there was a riglit 
to get money prior to the execution of the 
document and that tlie liability to execute 
the conveyance was to follow some time 
after. I have asked the translator to trans¬ 
late the document once again, and I am 
satisfied that the right to the money and 
the right to the conveyance are practi¬ 
cally contemporaneous. The word “tho- 
danai ’ suggests that the execution of the 
•onveyanco is to follow immediately on 
the payment of the money and therefore 
this was a case of a mutual and depen¬ 
dent contract. The right to the money 
would not accrue unless the other party 
ifl ready and willing to execute a convey¬ 
ance. In that view of the document, it 
seems to me that we must put a reason¬ 
able construction on the plaint in this 
case. If it 18 to be regarded not as a suit 
for specific performance, the suit is liable 
to be dismissed on the ground that there 
18 no present right to the money. We 
have also to see whether the averments 
in the plaint are such as to enable us to 
1919 M/d9 Si 40 


regard the suit as one for specific jau'- 
formimca. .\s mv hoi'.l has ))oinfcoil out, 
there is an oiler to oxociite a oyanco, 
and the doeimiuiit aNo -■I'.s that other 
conveyances in respect (jf other poi'ti(jii 3 
of the property liavo ilroadv ln'en oxecu- 
ted. Therefore it seems lo mo that wlrifc 
the plaintiff wantoil vas that he ^houhl 
get his money on his executing a convey¬ 
ance. That, as pointed out by the ioarnel 
Chief Justice, is really a suit for sjjecilio 
performance, aud as such the Sinai! Cause 
Court has no jurisdiction. I entirely 
agree with the order as regards the return 
of the plaint to the proper Court. 

S.N./r.k. Pelition allowed. 
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Abdur Rahim and Oldfirld, J.T. 
/w/an—Plain tiff—AiipoUant. 

V. 

T. S. Subbaramd Iyer anti others —De¬ 
fendants—Respondents. 

Soeonl Appeal No. Ill of lOlG, Deci¬ 
ded on 0th December 1018, against the 
decree of Sub-Judge. Tanjore, in Original 

Suit No. 18 of 1014. 

(•) Civil P. C. 15 of 1908), O. 32, R. 7-En* 
dorsement of Court on petition of compro* 
mi*e is sufficient — Civil P. C. (14 of 1882), 
S. 462. 

An order of Court sanctiouing a comproiuise 
on behalf of a minor party need not on tbe face 
of it state in so many words that the Court has 
considered the t^rms of the settlement and has 
come to the eonclusicn that the settlement is in 
the interests of the minor. 

An oucor^meiit of Court on the petition to 
.«;.inction the compromise, which sets forth that 
the cnmproiniso is in the minor’s interests, to 
the effect that the I'etition is granted is a sufli- 
clent compliance will) the provisions of S. IG'J, 
Civil P. C. of 1882; 17 Alf. 5.H, Erpl. 

IP 307 C 1, 2) 

(b) Civil P. C. (5 of 1908), O. 32, R. 7 
— Compromise binding—Trial of question 
forming subject-matter of compromise is 
barred. 

If a compromise is binding, it operates as a bar 
to the trial of any question forming the subject- 
matter of the compromise. [P 409 0 2] 

(c) Civil P. C. (5 of 1908), O. 32, R. 7 
—Arrangement sanctioned by Court—Pro¬ 
visions not embodied in decree can be en¬ 
forced against minor. 

If a Court sanctions an arrangement but some 
of its provisions cannot be embodied in the 
decree because they do not relate to tbe suit, 
those provisions can be enforced against tbe 
minors tboegh not by way of execution of the 
compromise decree. IP 310 0 1] 

(d) CinI P. C. ( 5 of 1908), O. 32. R. 7 
-^Guardian ad litem has power to tell pro* 
perty of minor. 

Where in pursnance of a compromise a sale of 
tbe minor’s propertlet Is effected by tbe father 
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and al«o n't* cuardiau ad UtPtn of the minor, the 
sale i' goed, though the guardian ad iitem may 
not liave the power to act oD bobaif of the minor. 

tP3nCll 

(e) Civil P. C. (5 of 1908), O. 32. R. 7- 

Coutt sanctioning arrangement involving 
sale—Guardian ad litem is competent to ef¬ 
fect sale. 

I’t-r Ahilur Ilahim, •/.—Whore au arrangement 
i? -anctioned by tlic Court involving the sale of 
a minor's propertie^^, it is within the competence 
of the gnaidiuu ad litem to elT^cl the sale. 

S. Sriuivasd Aiyadtjer and K. Rajah 
Aiynr—iov Appellant. 

K. Srinivasa Aiyongar A. Erish- 
vasa-my Aiyar^ior Respondents. 

Abdur Rahim, J.—The real question 
f(tr eonsideration i.' as to tlie hindiii.t* cha¬ 
racter of the compromise proceedings 
whicli resulted in the decree Kx. 10 and 
whether the conveyances 11x3. A, A-1 
and B are valid transactions. The com¬ 
promise was etVected in a suit instituted 
to euforca a mortgage against defendant 
1 in this suit and his sons, the present 
plaintifT and defendants 2 to5, who were 
at that time minors, being represented by 
their grandmother as guardian ad litem. 
That suit was Original Suit No. 29 of 
1899. The main defence to the suit was 
that the mortgage was not binding on the 
minor defendants inasmuch as the debts 
for which the mortgage was executed had 
been incurred by their father for immo¬ 
ral and illegal purposes. A written state¬ 
ment was tiled and issues were framed. 
The minor defendants were represented 
by a very respectable pleader of the 
Kumbakonam Subordinate Judge’s Court. 
While the suit was pending, the‘parties 
came to an amicable arrangement and a 
compromise was effected Ex. 8 is the 
petition of compromise and along with it 
was filed a razinamah Ex. 9. A decree, 
Ex. lO, was passed in accordance with 
that razinamah. The petition sets out 
the nature of the suit and the defence, 
and states that, on an examination made 
of the accounts with the aid of the 
minors’ relations, and in the light of the 
investigations made, it was found that 
the amount mentioned in the hypotheca¬ 
tion bond sued upon had been borrowed 
and spent by defendant 1, i. e., the 
father, for the benefit of the family and 
for family purposes. Then it says that it 
had been settled through mediators that 
a sum of Rs. 56,500 should be paid by the 
defendants to the piaintiffs in full satis, 
faction of the latter’s claim. Para. 5 states 


that in had been arranged by the media¬ 
tors that for this pum of Ks. 56.500 a sale 
deed for Rs. 52.500 was to be executed in 
favour of the plaintiffs by defendent 1 
and by the guardian ad litem of the 
minors on behalf of the minors in respect 
of the lands in the hypotheceted village, 
that an indemnity bond should also be 
executed with respect to the lands of one 
of the villages and that the defendants 
should pay to the plaintiffs within 1st 
March 1901 the belance of Rs. 4,000 with 
interest. The next paragraph says that 

"the said arrangemcjit is most favourable to the- 
said minors’ interest and benefit”, 

and the Court is asked 

■‘to accept tho ra/.inamab presented herewith 
whereby a compromise for Bs 56,f>00 has been 
made as afcre«aid with the plaintiSs b/meon 
behalf of defendants 2 to 4.” 


It is signed byLakshmi Ammal.the 
guardian ad litem of the minor defendants. 
The razinamah referred to embodies all 
the terms of Ex. 8, excepting what 
is provided in para. 5 as tothesaleof the 
villages for Rs. 52.500. What it says ia 


that: 

“Re. 56,500 is to be paid in full satisfaction o| 
the claims of the plaintiffs in that suit, and out 
of this amount, Rs. 52,500 (the amount men¬ 
tioned in Ex. 8 as the price of the villages sola) 
is to be paid within 2nd March nest and the 
defend.ints shall pav to plaintifi 1 
March I'JOl the belance amount of Rs. 4,000. 

The razinamah is signed both by Lak- 
shmi Aramal and by defendant 1. Both 
these documents are dated 28th February 
1900. and were filed on the same day in 
the Subordinate Judge’s Court. On Ex. 
the order passed is “granted 
date 28th February, and on Ex. 9 the 
order is “decreed accordingly. Thedeorw 
is drawn up in the terms of therazinaraa 
and is also dated 28th February 1900. n 
pursuance of these deocuments ‘ ^ 
e.xecuted both by defendant 1 T. S. u - 
barama Iyer and Lakshrai Aintnal. 
guardian of the minors, on 2nd March 19 
with respect to some villages meotioD 
in Ex. 8. Ex. B is another sale deed wiW 
respect to the remaining lands also ei^ 
cuted on 2nd March by the same 
ties. Both these documents refer 
the settlement arrived at between 
parties by the razinamah and the dec 
passed in accordance with the razma® 
The first argument advanced by the 
Advocate-General who appeared 
plaintiff-appellant is that the coropro 
is ineffective inasmuch as no leave o 
Court was obtained. This argo® 
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merely based on a criticizm of the words 
in the last paragraph of Ex. 8, that is, 
“the Court will be pleased to accept the 
razinamah presented herewith”. It is 
suggested that this only meant that the 
Court was to file the razinamah, not that 
the Court was asked to apply its mind to 
the terms of the razinamah in order to 
see whether they were for the benefit of 
the minors or not. I think this is merely 
quarrelling wirh words. The petition 
sets out S. 4G2 Civil P. C., which provided 
for compromise of suits on behalf of 
minors. It states that the arrangement 
is “most favourable to the minors and 
for their benefit”. There can he no doubt 
that the parties intended to ask the Court 
to give leave for compromise as reijuired 
by S. 462 of the old Code. The petition 
is sigued by the guardian ad litem of the 
minors and the order made is “granted.” 
That can only mean that the Court sanc¬ 
tioned the compromise as being for the 
benefit of the minors. 

The learned Advocate-General next ar¬ 
gues that the order itself must show that 
the Court did, as a matter of fact, applied 
its mind to the terms of the arrangement 
and was satisfied that the arrangement 
was for the benefit of the minors. S. 462 
does not require that the order of the 
Court granting leave should be expressed 
in any particular form. What it says is 
that 

'any agreement or compromise entered into 
willi'>ut tlio have of the Cnirt shall be voidable 
against all parties other than the minors." 

No doubt the Court in granting the 
leave has to consider whether the arrange¬ 
ment or compromise is such as can he said 
bo be for the benefit of the minor, but I 
do not think that the law requires that 
the order of the Court should, on the 
face of it, state in so many words that 
the Court considered the terms of bheset- 
itlement, and come to the conclusion that 
the settlement was in the interests of the 
minor. The question was before the 
Privy Council in three of the cases that 
have been brought to our notice, first in 
Manohfir Lai v, Jadunalh Singh (l). 
There the compromise was held to he 
bad as, upon the facts, their tiordships 
found that leave of the Court had not 
been obtained as required by law. There 
was no such petition in that case, as 
there is here, expressed to be under 

(1) [19061 2^ All. 686=88 LA. 128=s9 0. 0. 

219 (P. C.). 


S. 462. The I'Otition for leave in this 
case hears blio signature of the j)leadcrB 
appenriug for the minois, which isal- 
ways some guainiitce tliat thero-iuiro- 
monts of- the law Inn’o hocn complied 
with, and there was no o\ irlt‘nci' in Mio 
Privy Council case, f licvn here, that 
the matter was hjonglit to (he notice of 
the Court and tlio torms of f lie x itle- 
inent explained to it. 

All tliat their Fiordships hid dow n was 
that it must be shown that leave of the 
Court was olitained either by an order of 
the Court or in some other w av not open 
to doubt. In Ganesha How v. Tu/ja Hum 
How (2) the principle enunciated in 
Manohar Lai v. Jadnvath Singh (l) 
was confirmed. In Stihrnmanion Chet- 
liar V. Hajefwara Dorai (d) their Lord¬ 
ships refer to the above decisions and 
confirm tlie pro[iosition previously laid 
down by them. If the law were, as con¬ 
tended by the learned Advocato-Oenerai, 
that the order of the Court must contain 
within its four corners a staUMneut that 
the Court that considered the terms of 
the settlement had come to the conclu¬ 
sion that thov were for the benefit of the 
minor, their Liordships would, in all 
likelihood, have so laid it down. We 
have however been referred bv tho learn- 
ed Advocate-General to a decision of the 
Allahabad High Court in Kalavati v. 
Chedi Lai (4). No doubt, the learned 
Judges there did say that the Court sanc¬ 
tioning a compromise or giving leave 
ought to make it clear in the order itself 
that it had considored whether the com¬ 
promise was beneficial to the minor. No 
doubt, the Court ought- not to leave a 
matter of this sort in doubt. But it is' 
a very different thing from saying that,' 
if particular forms of expression are want-' 
ing in the order although it is proved 
otherwise that the matter was fully 
brought to the notice of the Court and 
the Court granted leave having before it: 
all the considerations, that tho compro-, 
mise must fail on that account. That 
this is not the law is just what has been 
pointed out by Jenkins, C. J., \nVini. 
pahhappa v. Shidappa (5). It may be 
mentioned, as has been pointed out be¬ 
fore, that the new Code has used oome- 

(2) 119131 36 Mad729^19 I. 0. 515=40 I. A. 

132 (P. 0.>. 

(3) A. I. R. 1915 P. C. 33=32 I. 0. 268=89 

Mad. 115 'P. 0.). 

(4) 118961 17 All. 531. 

(6) [19021 26 Bom. 109. 


s. N. dar.«>2:‘' 
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what rlifl'erent lanj^uage with respect to 
tliis matter. It requires by 0. 32, R. 7, 
that leave of the Court should be ex- 
I'Vessly recordol in the proceedings. But 
this is an alteration of a minor character 
.and here at at all events wc have got an 
jorder in writing. I have therefore no hesi- 
jtation in tinding that leave of the Court 
had been properly obtained as required 
:by the law. 

The next contention of the appellant 
was bo the effect that wliat had been 
sanctioned by the Court was only the 
arrangement contained in the razinamah 
Ex. 9 anl the decree following upon the 
razinamah. Bab this is not, to my mind, 
a correct interpretation of the order of 
the Court. The provi.sion regarding sale 
in para, o of the petition was an essen¬ 
tial jiart of the agreement by which the 
suit was compromised. That was placed 
before the Court, and the evidence of the 
pleader who appeared for the minors 
shows that the terms were properly and 
fully explained to the Court. He is a 
leading practitioner of considerable posi¬ 
tion and the learned Subordinate Judge 
entirely believed his evidence and noth¬ 
ing has been urged by the learned Ad¬ 
vocate-General to throw doubt on it. In 
fact he did not make any such attemi)t. 
According to that evidence the whole of 
the arrangement was brought to the 
notice of the Court, and it will not be 
right to presume that the Court wanted 
to sanction only a part of that arrange- 
ment. The entire argument of the ap¬ 
pellant is based on thd wording of the 
latter part of para. 6, where it is prayed 
that the Court might be pleased “to ac¬ 
cept the razinamab presented herewith" 
but this leaves out of account the pre. 
vious sentences in the same paragraph 
that the said arrangement is most fa¬ 
vourable to the said minors’ interest and 
benefit," referring to paia. 5 containing 
the provision for sale as well as to the 
preceding paragraphs. I trust it was the 
entire arrangement which the Court was 
asked to approve as being beneficial to 
the minors. 

So far as I have followed the argument 
of the learned Advocate-General he has 
not been able to suggest any plausible 
reason why the parties entering into an 
arrangement like this should have asked 
for the sanction of the Court for only a 
portion of it. It is perfectly true how¬ 
ever that the razinamah was presented 


along with the petition and the Court 
was asked to pass a decree in accordance 
with the razinamah, and neither the 
razinamah nor the decree contains the 
stipulation as to the sale of the proper- 
ties. But that to my mind is easily ex. 
plained by the practice of the Courts 
with reference to such matters as it 
obtained at the time in this presidency. 
It had been ruled in Venhatappa Naya. 
nim V. Thivma Nayanim{(S) and Uuthu 
Vijaya lio(jhunatha Vdayana Tevar v. 
Thandnvaraya Tamhiran (7) that the 
relief given by a compromise decree 
should bo the same as that claimed in 
the plaint or less and that any terms 
which do nob come strictly within the 
scope of the suit could not be embodied 
in the decree. There can be no donbt 
that the practice of the Courts in this 
Presidency was in accordance with these 
rulings. In Venkatappa Nayanim v. 
Tkimvin Nayanim (6) the learned Judges 
laid down: 


"It seems reisoD'rible to hold that the words 
‘so far as it relates to the suit ’ in S. 375 must 
be restricted to relief which the Court could 
have given in the suit and will not embrace 
reliefs which could only have been given in a suit 
based upon a different cause of action.” 


In a more recent decision however in 
Nate$a7i Chetty v. Vengit Nachiar (8), 
following Joti Kuruvetappa 7. hariSir. 
usappa (9), this view of the law has been 
dissented from. But that was long after 
the date of these transactions which took 
place in 1899 and 1900. The frame of 
the three documents Exs. 8, 9 and 10 
clearly shows that the Court and the 
legal advisers of the parties were fully 
conscious of the law as it stood at the 
time. It was for that reason that while 
the petition stated the terms of the com¬ 
promise the razinamah left out the pro¬ 
vision for sale, for it was apparently 
thought that such a provision could not 
properly go into the decree according to 
the abovementioned ruling in Venkat¬ 
appa Nayanim v. 7himma Nayanim (6). 
At the same time the razinamah as well 
as the decree cannot be properly under¬ 
stood without reference to para. 5 of the 
petition for according to the razinamah 
as well as the oecree Rs. 52,600 was to 
be paid within 2ad March by which time 
the parties contemplated to complot® 


(7) 

(8 


Liaysj 18 Mad. 410. 

.ISOOI 22 Mad. 214. 

19091 33 Mad. 102=3 I. 0. 710. 
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the compromise by blio execution of juo- 
per conveyances as provided in para. 5 
of the petition Ex. 8. It may also be 
pointed out here that this point was 
never raised in the lower Court; it is not 
suggested in the plaint no issue was 
framoa with respect to it and the judg. 
meut which is an extremely longtln- one 
does not mention it. The learned Advo¬ 
cate-General argues that this is a cjiies- 
tion of law and therefore it does not 
make any dift’orence whether it was 
raised in the lower Court or not. I do 
not think that it is a pure question of 
law. Whether the Court wanted to 
sanction the entire arrangement or only 
a part of it depends upon what trans¬ 
pired in Court at the time. Evidence 
would have been forthcoming as to what 
was stated to the Court in this connex¬ 
ion and whether this stipulation was 
brought to the notice of the Court and 
the Court wanted to sanction it or not. 
The pleader of the minor defendants in 
that suit was examined at great length 
and it was not suggested to him that the 
stipulation regarding the sale was not 
brought to the notice of the Court. I 
thidk there can be little doubt that this 
contention of the appellant is entirely 
unfounded. 

The learned Advocate-General further 
urged that the petition Ex. ft, did not 
contain some matorial facts which if 
brought to tho notice of the Court might 
have induced the Court not to grant 
leave. It is said that some portion of 
the debts, amounting to about Rs. 10,000 
was borrowed by the minor defendants 
themselves. No doubt if that was so it 
ought to have been mentioned in Ex. 8. 
Bub that there was any such plea has not 
been proved. The written statement in 
suit, although apparently in the posses¬ 
sion of the pleader of the present plain- 
tiff, was not produced, and there is noth- 
ing to show that any such plea was 
put forward. Besides in tho plaint in 
this case there is no allegation that any 
facts were suppressed or concealed from 
the Court. Then it was also argued that 
the appellant must be allowed to show, 
even if the compromise is a valid and 
binding one, that the debts, or some por¬ 
tion of them, were in fact incur.red for 
immoral and illegal purpoees. In my 
opinion this is an untenable proposition. 
If the compromise is binding, it operates 
as a bar to the trial of any questions 


forniiijg tho suhjoci .niattor of tho coin- 
promiso. 

Till? next contontimi of the Advocate- 
Gonoral iji siiic ‘0 t ho stipuhiLion re¬ 
garding llic sale is not. eml'oliod in tho 
decree tlio salodooiN ]''-xs. A. .\-l -.iii'i 
so far as they alTcctcd tin' sloirc^'f l Im 
then minors, are not v.ilid, Tlu.-'' (h " Is 
were executed by fjakshmi .Vmmal, tho 
guardian ad litem of the minors, dm Ihcir 
behalf as well as hy their father, ilefcn- 
dant I in tho former suit. Tho conten¬ 
tion of the appellant is first of all tliat 
Ijakshmi Animal as guardian ad litem 
had no authority to execute tho convey¬ 
ance. Tlie question is entirely liare of 
authority: but so far as I am concerned. 
I have little hesitation in holding tliat 
the conveyances in pursuance of Ex. B 
are valid and binding transactions. It is 
not necessary to pronounce upon any 
general question as to how far, if at all, 
a guardian ad litem or next friend is em¬ 
powered, in conducting litigation on be¬ 
half of a minor, to deal with any pro¬ 
perty of tho minor, whether involved in 
the suit or not. Mr. A. Krishnasawmy 
Iyer, the learned vakil for some of the 
alienees, has cited the analogy of the 
rule of English law relating to the inter¬ 
pretation of the powers of executors, 
trustees or public bodies charged with 
certain duties for a general proposition 
that where the law requires or empowers 
a person to do a certain act, that person 
must he taken to be clothed with all the 
necessary incidental powers to perform 
that act. Tho duty of a guardian ad 
litem is uot confined to the conduct of 
the defence in the suit, i)Ut also extends 
to execution proceedings in which tlie 
guardian continues to represent tho 
minor. 

The guardian at litem representing a 
minor in a suit is emposvered with leave 
of the Court to compromise the suit and 
also to adjust tho decree in execution 
proceedings; and it is urged that it may 
often happen that such a person could 
not discharge these duties properly if he 
was not empowered with the sanction of 
the Court to apply the property of the 
minor in carrying out a compromise or 
adjustment. It is not necessary to dis¬ 
cuss the broad question in connexion 
with this ease. Here the minors were 
sued upon a mortgage. With the sanc¬ 
tion of the Court a compromise decree 
was passed for a certain amount and the 
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prope^rty was made liable to be sold in 
pnrsuanco of tho decree. Instead of 
allawin.;^ tho property to be sold by pub¬ 
lic auction, it was found beneficial to the 
minors' interests that a portion ot the 
property should be sold to the mort¬ 
gagees in satisfaction of their claim. A 
provision like this seems to me to be a 
matter quite witliin the scope of the suit 
and one wliich coiud be i)ro[)erly sanc¬ 
tioned hy the Court. I am of opinion 
that where, as here, as a part of tlie 
agreement arrived at between the parties 
the guardian ad litem who represented 
the minor applies to the Court to sanc¬ 
tion an arrangcMiieut by which the coin- 
pron>ise decree is to bo satisfied, o. g., 
'by sale of some of theproperties involved 
iin tlie suit, and tho Court finding the 
icntire arrangement to be in the interests 
of the minor sanctions it, the jjrovisioo 
for sale could be enforced. It was argued 
that the leave of the Court granted under 
S. 4()2 does not necessarily mean any 
more than that the Court thinks that 
tho arrangement is for the benefit of the 
minor and that it is no concern of the 
Court to see whether the arrangement 
can he effectively carried out and if so, 
by whom. 

But there can be no doubt upon the 
rulings of this Court, and this has not 
been disputed before us, that if the 
Court sanctioned an arrangement, but 
some of its provisions could not be em¬ 
bodied in the decree because they did not 
relate to the suit as ruled in Venkatappa 
Nayanim v. Thimma Nayanim (6), those 
provisions could be enforced against the 
minors, tboiigb not by way of execution 
of the compromise decree. The specific 
{arrangement in this case was that the 
grandmother of the minors as guardian 
ad litem in this suit should convey some 
portion of the mortgaged properties to 
the mortgagees in satisfaction of the com¬ 
promise decree. It seems to me that if 
such an arrangement be not within the 
competence of a guardian ad litom and 
the sanction of the Court accorded to it 
is to be of no effect, it might lead to very 
far-reaching results. The sale deeds can 
also be upheld on another ground. They 
were executed in accordance with the 
provisions of Ex. 18 not only by the 
guardian ad litem of the minor defend¬ 
ants in that suit but by defendant 1 their 
father. It is suggested by the learned 
Advocate-General that each of these two 
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parties, i. e., the father and the minors 
through their guardian ad litem purpor- 
ted to deal with their respective shares. 

But this suggestion is not at all justi¬ 
fied by the terms of the documents. There 
is no mention in them of anyone’s share 
in any village: each of the parties execut- 
ing the documents clearly intended todeal 
with the entire property. That was the 
scope of the stipulation in para. 5 of 
Ex. 8 and that is the effect of the con. 
voyances Ex. A, A-l and B. That being 
so we neay leave out of consideration the 
part played by Lakshmi Ammal.theguar- 
dian ad litem of the minor defendants, in 
joining in the ccnveyances, The debts 
were incurred for the purposes of the 
family, and in order to discharge those 
debts the father was competent to dis- 
pose of the family property. The mere 
fact tliat tlae minors joined in the deeds 
through a person who might or might nob 
have had autliority to represent them 
in the transaction canuot make any differ¬ 
ence as to the effect to he given to the 
conveyances as the acts of the minor him¬ 
self. This is amply supported by the 
ruling of the Judicial Committee in 
Gharibtillah v. Klialak Singh (iO). 'The 
facts of that case were essentially analo¬ 
gous to those of the present case. There 
a deed of mortgage was executed by the 
karta or manager of the family, one 
Khalak Singh, as well as by a person pur¬ 
porting to act as the guardian of his minor 
brother. Their Lordships held according 
to well established rulings, that there 
could be no guardian appointed under the 
Guardians and Wards Act for a minor 
member of a joint Hindu family and 
therefore the person purporting to act as 
guardian had no authority to represent 
the minor. 

Nevertheless they held that the tran¬ 
saction was valid, inasmuch as the debts 
were incurred for family purposes and 
Khalak Singh, the managing member of 
the family, executed the document. There 
is a similar ruling of this Court in Surapa 
Raj It V. Venkatyya (11) and though the 
case of GharibuUah v. Khalak Singh (10) 
was not brought to the notice of the 
learned Judges, they laid down practi¬ 
cally the same proposition. I am unable to 
see how this case can be distinguished in 
substance from those rulings which are 

(10) (19031 25 All. 407=30 LA. 166=8 Sat 
483. (P. 0.). 

(11) U915) 32 I. C. 802. 
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based on what seem to me to be obvi¬ 
ously good reasons. The father of the pre¬ 
sent plaintiff was clearly entitled to dis¬ 
pose of the properties in order to dis¬ 
charge these debts, and because the mort¬ 
gagees or purchasers thought it safer that 
!the minors should also he represented 
'through their guardian ad litem or any- 
ibody else, that cannot make anydilTor- 
■ence as to the validity of the act of 
the plaintiff's father. I am thero- 
iore of opinion that this appeal fails al¬ 
together and must be dismissed with 
costs. It may be mentioned that apart 
from the general defence, defend int 12 
in the suit also relied upon limitation, as 
be was made a party after the period of 
limitation had expired. The learned .\d. 
vocate-General did not press the case 
against him and did not challenge the dis¬ 
missal of the suit so far as ho was con- 
•cerned. I may point out that the judg¬ 
ment of the learned Subordinate Judge 
in this case is unduly prolix, covering 
90 printed pages. It begins with verba, 
tim copies of the pleadings, then sets out 
the issues and under each issue, states 
the contentions and arguments of the 
parties at great length. In dealing with 
the evidence, no attempt is made to con¬ 
centrate attention upon such evidence as 
really throws light upon particular issues. 
Similarly with regard to the reported 
cases many passage.s are quoted at length 
although the observations hearing on the 
■questions at issue could he comiircssed 
within much shorter compass. There is 
agreabdeilof repetition throughout the 
judgment, with the result that it has ne¬ 
cessarily taken up much of the time of 
this Court in finding out the conclusions 
of the learned Judge and the reasons on 
which those conclusions are based. We 
take this occasion to point out the desi¬ 
rability on the part of the lower Court to 
endeavour to set out the facts of the case, 
thoquestions for decision and the reasons 
for their conclusions in a way which 
would be of help to the appellate Court 
in ascertaining without unnecessary diffi¬ 
culty how the case has been tried and 
how far the oonclusioDB of the trial Court 
were justified. 

Oldfield. J .—I have nothing to add to 
my learned brother’s reasons for holding 
that no argument based on S. 462 of the 
previous Code has been made good. As re- 
gards the next point dealt with by him, 
viz., the capacity of Lakshmi Ammal to 


execute Kx. A as guardian ad litoin, 1 am 
nob prepared ti» adopt his reasons for liis 
conclusion. 

It is liowevor utinof-'-vu-y that I 
should deal willi tdii-^ pi'int, hecinso 
I am ahlo to cone ir in his iilt u na- 


tivo ground of deci'^ion I hat, I liooxi'iniiiioii 
of 1 'jX. a by T. S. Snljharaina !\f'r, thn 
father of the jilaitililT, was snllifictit. In 
doing so. I desire only to rofur to the ac¬ 
tual language of Ex. .\. The persons oxo- 
cuting it are detailed as, tiistiy, T. 
Subharaina Iyer; then his sons, and their 
names are given with a statement tliat 
they are minors: then Lakshmi Aininal is 
mentioned as guardian for the said tninors 
and again there is a reference to Suhha- 
rama Iyer, for himself." It is unneces¬ 
sary that I sliould follow' my learned 
brother through his treatment of the 
authorities and his statement of the law 
on this lioint, with wbicii 1 with great 
resiiect entirely agree. I only wish to 
observe that the reference in tlic docu¬ 
ment to Subbarama Iyer executing it (or 
himself need not and cannot he, as the 
learned Advocate-General contended, read 
simply as mt^aning that he is executing in 
respect of his own share. Subbarama Iyer 
is referred to as executing for himself in 
order to distinguish his execution from 
that of Lakshmi .\mmal, who is referred 
to as executing for the minors. The 
plaintiff's argument hereentails that Sub- 
harama Iyer did execute it for himself, 
firstly, as owner of bis share and secondly, 
as the father of the minors; that is quite 
sullicient to support the conclusion in 
favour of the defendants, and there is no 
necessity whatever to restrict tho inter¬ 
pretation of the words referred to as the 
plaintiff proposes. In these circumstances 
I concur in my learned brother’s decision 
and also in his observations on the char¬ 
acter of the lower Court’s judgment. I 
may add that it seems to mo regrettable 
that the lower Courts should think it ne¬ 
cessary to set out the whole of the plead¬ 
ings, as they usually do, in extenso in 
their judgments, especially where they 
are, as here, voluminous, in disregard of 
the fact that the parties usually think it 
necessary to print them as in fact has 
been done in this case. 

(This appeal having been set down for 
being spoken to this day, the Court deli¬ 
vered the following judgment.) 

Abdur Rahim, J. —I think the res¬ 
pondents who are represented by Mr. K. 
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Srinivasa Ayycn^ar aud Mr. A. Krisbnu- 
swaiiii Ayyar respectively should be aU 
lo'.vctl -']i:ir:ite fees in this appeal. If 
they had not succeeded on the juolimi- 
nary I'oint, it is clear from the grounds of 
appeal tliat there would have to be sepa- 
rate arguments on behalf of the two sets 
of resjiondents. But Mr. Iv. Srinivasa 
Ayyangar has asked us al-^o to apply 
K. 41 of the .Vpiieliatc Si le Rules (relat¬ 
ing to in-:'cfit;oner's fees) to this case. It 
provides tiiat: 

"in ca.^c^ of sj^ccial diJliculty or importniioc, tbe 
Judge or Beach di^po^innof an appeal or other 
matter niav, on the aj'j'lication of a parly, direct 
that (1) a biL’hcr fee than would ordinarilv be ad- 
mis<ible under those rules be allowed, (2) two sets 
of fees be allowed to a party who has engaged 
more than one advocate, vakil or attorney." 

No doubt in this ca-^e three senior 
leading vakils of this Court have been 
engaged on tbe side of the respondents 
and the present rule regarding vakil’s fees 
may he taken to he quite inadequate to 
meet the costs of respondents in respect 
of vakil’s fees. But R. 41 is meant to ap¬ 
ply only to exceptional cases, that is, 
cases of exceptional difficulty and import¬ 
ance and we are unable to hold that the 
present case is one of such a nature. It 
may be that the present rules in force re¬ 
garding practitioner's fees arenotintouch 
with the actual practice of the profes- 
sioQ but that is a in.atter for the profes. 
sion as well as the authorities to consider. 
So long as the rules prevail, we have to 
give effect to them even though their ap¬ 
plication in particular cases may work 
considerable hardship. All that I would 
order is one set of costs for respondent 8 
and another set for respondents 9 and 12 
to 14. 

Oldfield, J. —I agree. 

S.n./b.k. Appeal dismissed. 


A. I. R. 1919 Madras 312 (1) 

Wallis, 0. J. and Napier, J. 

Makhoob B*—Plaintiff — Appellant. 

V. 

Sherifa Bi and others — Defendants— 
Respondents. 

Original Side Appeal No. 44 of 1917, 
Decided on 8th November 1918, from 
order of Kumaraswami Sastri, J,, 
D/- 30th April 1917. 

Praclice—Jurisdiction. 

AJudgs sitting on the original side of the 
High Onurt has jurisdiction to modify tbe mi¬ 
nutes of his order before the formal order is 
drawn up. [P 312 0 2] 
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r. r. Srinivasa Aiyangar — for Ap¬ 
pellant. 

E. C. Desikachariar, V» Ramaswami 
Aiyangar, T. Ananda Row, A. Nara. 
simhacJiariar and T. A. Vijiaragava- 
chariiir —for Respondents. 

Judgment. — At the time Kumara¬ 
swami Sastri, J., passed his present 
order, no formal order had been drawn, 
up on the minutes of his previous order, 
and we think that, as a Judge sitting on 
the original side of the Court, he had 
jurisdiction to modify the minutes before 
the formal order was drawn up ; see 
In re Suffield and Wuffs, Ex parte 
Brown (1) and Preston Banking Co. v. 
Allsup (2). The api)eal is dismissed. 

s. N.’R . _ Appeal dismissed. 

(1) Llf'SSl 20Q. B. D. 092. 

(2; L1S95] 1 Ch. 141. 

A, I. R. 1919 Madras 312 (2) 
Sadasiva Aiyab and Napier, JJ. 

Krishnaswami Naidu —Plaintiff—Ap¬ 
pellant. 

V. 

Akkulammal Avergal and o//ior5—De¬ 
fendants—Respondents. 

Second Appeal No. 680 of 1917, De¬ 
cided on 24th -luly 1918, against decree 
of Sub-Judge, Madura, in Appeal Suit 
No. 26 of 1916. 

(a) Madras Proprietary Estates Village Ser¬ 
vice Act (1894), Ss. 10, 11 and 15—Person 
appointed by proprietor not disqualified un¬ 
der S. 10 (1)—Appointment duly reported— 
Divisional Officer cannot act under S. 11. 

Where a person appointed by the proprietor 
under S. 15, Madras Proprietary Estates Village- 
Services Act of 1894, is not disqualified under any 
of the five heads (a) to (e), sub-S. (1), S. 10 of 
tbe Act, and the appointment’has been duly re¬ 
ported to tho Divisional Officer, the latter has 
DO right to take action under S. 11 and exercise 
the power of making an appointment himself. 

(P 314 C 1} 

(b) Madras Proprietary Estates Village Ser¬ 
vice Act (1894), S. 15 (3)—Divisional Officer 
is alone competent to make appointment 
where no report is made—Order cannot be. 
interfered with in appeal or otherwise. 

Clause (3), 'S. 12, vests the power of making an- 
appointment, \'bere no report has been submitted 
in accordance with the last sentence of Cl. (1), 
in the Divisional Officer alone and neither the 
Collector nor the Board of Revenue can interfere- 
with his order by way of appeal or otherwise. 

tP 314 0 2] 

(c) Madras Hereditary Village Officers Act 
(1895), S. 21— Per Sodojtva Aiyar, J. — Suit 
for declaration that appointment of village 
headman under S. 25 is illegal and that 
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plaintiff is l«gaUy entitled headman is cogni* 
zable by civil Court—J., contra. 

For Sfldasit'a Aiyar, 21 , Madras Here¬ 

ditary Village Officers Act prohibits civil Coiu-ts 
from deciding any claim to succeed to particular 

oflices, but not any claim to be appointed in the 
first instance to any ot those offices. A suit 
therefore for a declaration that an oppointnunt 
of village headman made under S. 15, Madras 
Proprietary Estates Village Services Act is illegal 
and that plaintifT is the legally entitled headman 
is cognizable by a civil Court. IP 318C 21 

Per Napier, J., dissentin>j —A suit to declare 
that the plaintiff is a person eligible for a village 
office uudorlthe Madras Hereditary \ illago Officers 
Act of 1895 and that therefore the appointment 
of another person not eligible under the Act is 
bad. is not cognizable by a civil Court. 

It is not open t; a man who has no right and 
claim in himself, and does not bring the suit as 
a member cf the public aflocttd by the appoint¬ 
ment. ^ to ask lor a declaration that the person 
appointed is not a person qualified t.i hold the 

office. lP8l6Cn 

(d) Madras Proprietary Estates Village 
Services Act (1894), S. 15 (3) — Proprietor 
selecting person outside family — Power of 
appointment does not vest in Divisional Offi¬ 
cer. 

Section 15 (3) does not vest the power of 
appoiniinent in the Divisional Officer b) reason 
of the proprietor having selected a person outside 
the family of the last bolder of the office. 

IP 315 C 11 

(e) Madras Hereditary Village Officers Act 
(1895). S. 21—Office of headman may be held 
by two persons. 

The office of headman may be held by two per¬ 
sons. one exercising Police and Magisterial func¬ 
tions and the other performing revonuc and 
other duties. IP 3M C 21 

A. Krishnaswami Aiijar an'l T. M. 
Krishnaswami Aiyar —for .\pj)ellant. 

V. Ramesam anl T. Rtnujucluinar— 
for Respondentg. ' 

Sadasiva Aiyar, J.— The plaintiff 
U the appellant. Ilis suit was for a de- 
claration that the appointment of defen¬ 
dant 3 to theoffice of headman of the new 
village of Muthalapuram created by the 
amalgamation of two old villages, was 
illegal and that therefore the plaintiff's 
appointment by the Divisional Officer 
affirmed by the District Collector con- 
ferred theoffice upon the plaintilT. He also 
sued for recovery of the arrears of emolu¬ 
ments received wrongly by defendant 3. 
Defendant 3 among other pleas contended 
that the civil Court had no jurisdiction 
by the provisions of S. 21, Hereditary 
VillageOfiBcers Act, Madras Act 3 of 1895, 
to entertain such a suit. The lower 
Courts overruled this plea as to juris- 
diction, but on the merits dismissed the 
plaintiff’s suit. 1 shall first deal with the 
question of jurisdiction. S. 21 of Madras 
Act 3 of 1695 provides: 


“No civil shall li:iv.‘ aiithi'vih (o 

into considoniliaii or cha iih- an v cl liin ^o -nci i’cd 
to any of the nllii'i'. [ic'.-ilied iu S, 8 or any 
<|UCsliou as to tlio ra(<' . r amonni, of tin- emolu¬ 
ments of any Mich oIIhv or, i veept 'i*. [‘mvided 
in prov. (ii). snb-S. (!), S. f:;, an' cluin to 
recover tlio PinoUimonts of an \ m h . :;i i " 

So far as the suit relat-.s to iho tec.or\ 
of omoUiinonts, it is pi iina l.u in liano.l 
hy S. 21, unless the claim to llm-'o otmihi 
inents is o.'cceptfed hy piov. (ii). -ut>- 
S. (1) S. 13. Ihit the proviso -avc< 
the jurisdiction of the civil Coin t only 
as regards recovery of laml forming tho 
emolumonts of tlio ollico, and there is no 
prayer in the jdaint for the recovery of 
any land as emoluments. So far there¬ 
fore as tho claim to emoluments is con¬ 
cerned, I tl\ink the civil Court has got no 
jurisdiction, and the lower Courts ought 
to have dismissed tho suit so far as it re¬ 
lates to the claim for emoluments. Then' 
coming to thesuitsofar as it relates to tho 
two declarations (amalgamated into one 
in the plaint), namely, to tho declarationl 
(l) that the appointment liy the Hoard of 
Revenue of defendant 3 is illegal, und toi 
the declaration {2) that the plaintilT is’ 
the legally entitled headman of the new| 
village, I thinks. 21 doos not apply to the 
claim for these two declarations. It haS' 
been held in Mavoulu Seelhuram Naidit 
V. Doddi Rami Naidu (l) that S. 21 
should bn read along with S. 13 and that 
a suit in the civil Court is barred only 
where the relief claimed is such that 
the plaintiff could maintain a suit there- 
for before tbe Collector under S. 13. 
Under S. 13 a suit before the Collector 
can be brought only on the ground lliat 
tbe plaintiff is entitled to tho village 
office on certain specified grounds. The 
claim in the present suit is not covered; 
by those grounds and therefore the plain, 
tiff is not entitled to bring any suit for' 
these declaratory reliefs before the Col-, 
lector, and hence S. 21 does not bar the^ 
maintainability of the present suit in the 
civil Court. 

On another narrower ground also, 
S. 2l does not apply to the present 
suit, because S. 21 prohibits the civil 
Court from taking into consideration or 
deciding any claim to succeed to parti, 
cular offices (which include the office now 
in dispute), but not any claim to be ap¬ 
pointed in the first instance to any of 
those offices. I therefore agree with the 
lower Courts on the question of jurisdiction. 

(1) [1910] 33 Mad 208=6 I..0.187. 
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50 far as the declaratory reliefs are coo- 
cernc’l. 

Coiiiini* to the merits, the newly creat- 
el office of headman in the new revenue 
villat'e falls, in my opinion, under both 
S. 9 and S. 10, Proprietary Estates VilUfje 
Services Act. Madras Act ‘2 of 1S94. I 
think that the two sections should he read 
together, where a ipiesrion as regards tlie 
appointment bo a new office create I by the 
amalgamation or division of old villages 
has to ho considered. The provisions of 
the two sections are not inconsistent with 
one another. Of course, Ss. 10 and 11 
also should l>o real along with Ss. 9 and 
id 30 far as they can lie made a['plicahle 
to the new offic s in a village nea-lv cre¬ 
ated un lor>'. Id. Healing the sections 
thus together, it is clear that the power 
of making an appointment to the newly 
created headman’s office (which is the 
office now in question) vests in the first 
instance in the proprietrix, namely de. 
fendant 1 in this case. She appointed 
defendant 3 and reported her action to 
the Revenue Officer in charge of the Di¬ 
vision in accordance with the last sentence 
of S. 15, in Cl. (1), Act 2 of 1894. 
Defendant 3, so appointed, was not dis¬ 
qualified under any of the five heads (a) 
to (e), sub S. (l), S. lO, Hence the 
Divisional Officer had no right to take 
any action un'ler S, 11 of the Act. The only 
jobber provision empowering the revenue 
officer in charge of the division to inter- 
fere with an appointment made by the 
Iproprietrix is found in Cl. (3), S. 15. 
'That clause says: 

"If the propeiclor fails to submit the report 
referred to ia sub-Ss. (1) and (2) within .six 
weeks of the creation of the new offices, etc,” 

the powers vested in the proprietor 
by sub-Ss. 1 and 2 may be exercised 
by the revenue officer of the divi¬ 
sion. In this case, the proprietrix did 
nob fail to submit tlie report and 
the Divisional Officer had therefore no 
right to exercise the powers of the 
proprietrix himself. No doubt, no spe¬ 
cial provision seems to have been made 
in the Act for a case in which the pro¬ 
prietrix in her report of appointment 
selects a person outside the families of 
the last holders of the offices which have 
been abolished, she being under an obli- 
:gation by S. 15, Cl. (l), to select only 
:SUQh a person. It is argued that if a 
liberal construction is given to the lan¬ 


guage of Cl. (3), S. 15, that is, if the 
clause, 

” if tbe proprietor fails to submit the report 
referred to in sub*Ss. (1) and (2), etc,,” 

be held to include a case where the re- - 
port under sub-S, (l) ‘makes an appoint¬ 
ment of a person which the proprietrix 
is prohibited from making the Divisional 
Officer obtains jurisdiction to exercise 
the powers of the proprietrix. I do not 
think that the language of Cl. (3) is cap. 
able of such extension, though I must 
admit that I have come to this conclusion 
after much hesitation. Assuming bow- 
ever that Cl. (3). S. 15, did empower the 
Divisional Officer to exercise the powers 
of the proprietrix, if her appointment 
was not made from among the families ol 
the last holders of .the abolished offices, 
Cl. (3). S. 15 vests such powers'in the 
Divisional Officer alone, not in any higher 
authority. No appeal is provided for in 
the Act to the Collector or from tbe Col 
lector to the Board of Revenue in respect 
of orders passed by the Divisional Officer 
when exercising the proprietrix’s powers 
80 vested in him, I am therefor© of 
opinion tliat so far as the orders of 
the Collector and the Board of R®- 
venue are concerned, they were passed 
wholly without jurisdiction. Then we 
have to consider the question whether 
the proprietrix in selecting defendant 3 
selected a person who was not among the 
families of the last holders of the abo¬ 
lished offices, and whether consequently 
the Divisional Officer had a right bo act 
under Cl (3), S. 15, assuming that clause 
applies. 

Both the lower Courts have come to 
the conclusion that defendant 3 did 
hold the office of Nattamaigar (head¬ 
man) in one of the old villages^ which 
has now ceased to exist. It ia 
known that the office of headman, though 
in the olden days held by one person, had 
been in several cases in more recent times 

held by more than one person, usually 
two, of whom one exercises some only o 
the several responsible duties which 
belong bo the undivided headman’s office 
and the other the other remaining duties- 
The police and magisterial functionSj 
were usually exercised by one, and tb 
revenue duties and the exercise of autho¬ 
rity over the talayari, mirganbi and tb® 
other village servants, so far as then 
duties were connected with the collectioo 
of revenue, were exercised by the other- 
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In such a case, both the officials can he 
called''headmen." Though in the popular 
view, that one of the two headmen who 
exercised Police and Magisterial functions 
might he considered as the more impor¬ 
tant ofiicer, it cannot be said that the 
other headman did not also hold the 
;offiee of headman. I therefore think that 
jdefendant 3*9 appointment by the pro- 
jprietrix as headman is not illegal by 
jreason of the fact that he had nob usu- 
lally exercised police and magisterial 
ifunctions which had been exercised usu¬ 
ally by the other headman, and I would 
therefore on this ground also uphold the 
jdismissal of the plaintifi's suit by the 
lower Courts. The second appeal is 
therefore dismissed with costs —two 
sets. 

Napier, J.—It would, in my opinion, 
be sufficient for the disposal of this case 
to hold that there is a finding of fact as 
to the position occupied by defendants 
in the village which we are not compe¬ 
tent to interfere with, and that therefore 
the appointment of defendant 3 by the 
village proprietrix is in accordance with 
law, and the suit necessarily fails. But 
several other questions have been raised 
as to the powers of the Courts and of the 
Revenue Officers, and have been dealt 
with by my h.arnod brother and I wish 
therefore to make a few observations on 
some of thorn. The first point raised is 
whether the suit is not cognizable by tlio 
civil Court. It is suggested that the suit 
is not cognizable, because S. 21, .^ct 3 of 
1895 says : 

" No civil Court shall have authority to lake 
into cooHideralioD or decide aov claim to sue- 
ceed to any of the oQices spjcified in S 3 or any 
question as to the rate or amount of the 
emoluments of any such office, or, except as pro¬ 
vided in proviso (ii). sub-S. 1, S. 13, any 
claim to recover tbo emoluments of any such 
olDce.” 

Now, with regr.rd to the claim here, it 
does not appear to me to be a claim to 
succeed to any of the offices specified in 
S. 3, because the word "succession" is 
nsed in Act 3 of 1895 with reference to 
hereditary rights and no such right can 
be claimed. 3. 11, Cl. (2), says as fol¬ 
lows; 

"The succession shall devolve in accordance 
with the law or custom applicable to the ofiice 
in question at the dato on which this Act comes 
into force,” 

and the next clause says: 

"Where the next heir is not qualifled onder 
aub'B. (t), the proprietor sball appoint the person 


etc 

and Cl. 1 says; 

"Wlicu Iho pi'r' 111 wlm •.vnulil i>Mu‘t\vi.'C 1)0 
entitled to fiuviv'd t>> :in oliit'" i' minor, 
etc.” 

Section 12 says; 

'''i'he succo?>inn to olli'’'' foimint; 

Cl. (4) in S. 3 shall dovolvo iii .icL-ordaiK/c willi 
the law or custom, etc.” 

This a[)pointinent was inado nnlor 
S. 15 Acti2 of 1891, wliich provides 
that where theio lias been a re-groiii'iug 
of villages, all the village offices slnill 
cease to exist and new offices whicli shall 
be hereditary shall be created for the 
new village, and in choosing persons to 
fill such offices the proprietor sliould 
select the persons whom he may consider 
the best qualified from among the fami¬ 
lies of the Ust hoi lersof ti)e offices which 
have been abolished. Therefoie no j'cr- 
son can claim to bo appointed under tliis 
section bv virtue of a light of succession. 
So far as to the first part of S. 21, 
Act 3 of 1895. The next is. no civil 
Court shall have authority to take into 
consideration or decide any claim to re¬ 
cover the emoluments of such office, such 
office being an office specified in S. 3. 
The offices specified in S. 3 are, among 
others, hereditary village offices to which 
the Madras Proprietary Estates Village 
Services Act is extended, and other 
liereditary village offices in proprietary 
estates, except certain offices. Now it 
lias h)‘en held by this Court in the case of 
Movt'uhi ScHhnrnm NiJidu v. Dotldi 
Jitniii Saulu (1) that although there may 
be suits to recover oiiioluiiienls which 
come within the langnai^e of S, 21 when 
read broadly, those suits unless they are 
such as could be filed in a Kevenue Court 
under S. 13, arenotexclucled under S. 21. 
The suit in 33 Mad. 208 (1) was one to 
recover emoluments in tlie following 
circumstances: 

■'The plaintiGs case was that ho was the 
Village MudsK of Balagudaba; that in the year 
Vilambi be leased to the defcDdaut the suit 
lauds wbii'ii formed part of bis Village Munsif's 
Akaram, for .a cist of Rs. 4U, and got akauapa 
executed in bis favour; that after tlie expiration 
of the lease tbe defeudaut held possession of tbo 
land; that tbe plaintiS having made a demaud 
on the defendant to pay the cist and to deliver 
possession of the land, the latter refused to do 
80 .” 

So it was a claim to recover the emolu¬ 
ments of the office from a person who 
was holding them over after the expiry 
of the lease. Whether it would be neces- 
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sarv to ,ao to S. 13 to decide tliat such 
claim not covered by S. 21. I am not 
■'inifo ('loav. Afc present I am inclined to 
ttiink' that apart from S. 13, S. 21 could 
not have been held to cover tlie case, and 
I do not think it necessary in tiiis case 
to decide wimther the view taken liy the 
iBench in that case that no claim wliich 
IS not covered hy S. 13 is covered hy 
S. 21 is correct or not. Tho laip'uafio of 
the earlier part of the section is certainly 
very wide: it is, to take into considera¬ 
tion or decide any claim to succeed to 
l^ny of the oilices, etc ." and it may he 
that there are ca<es which are not 
covo!'8il hy S. 1.3 v. hicdi shouM properly 
he taken under 8. 21. and I a-ii not satis, 
lie 1 yet tint this suit is not within the 
mischief of S. 21. Tlio fact that other¬ 
wise there would be no Court to try 
such a suit does not weigh with me as 
much as it did with the learned Judges 
who decided that case; iiecause I am 
satisfied that tiieio is no right of suit. 
This is a suit to recover emoluments and 
tlio ollice by a person who cannot found 
any claim on any right under the statute 
or by any appointment under the statute. 
It may be that if he had been appointed 
by the zamindar and the appointment 
had been cancelled by the Revenue Court, 
he would have been entitled to bring a 
suit to recover the office. But he was 
not appointed by tlie zemindar and there¬ 
fore he cannot base any claim on appoint¬ 
ment. \\ liat ne seeks to do is to have it 
declared that he is a person eligible 
Under the Act and therefore that the ap¬ 
pointment of another person who is not 
eligible under the Act is bad. Inmy opi- 
nion no such suit will lie. The fact 
that he is eligible does not entitle him. 
S. 15, Act 2 of 1894, is specific on the 
point. It says: 

"Id choosing pereoos to iill such new offices, 
the proprietor shall select the persons whom he 
may consider the best qualfiied from among the 
families of the last holders of the offices which 
have been abolished.” 

This obviously may give a very wide 
sphere of selection, because two or more 
villages may be amalgamated and one can 
well imagine a case where four villages 
were amalgamated in each of which 
there was a headman with a certain 
number of members of bis family. There 
might be 50 or 60 persons eligible for the 
appointment, and it is undoubtedly afc the 
discretion of the proprietor which of 
these 50 or 60 men to appoint. It is not 


a case of a person having a right to sue- 
ceed, AS being next in order of succession, 
provided that he has the necessary quali- 
fications. The plaintiff in this case has 
DO right whatsoever to be appointed, and 
as he lias not been appointed his position 
is no higher than that of any member of 
the publij. Tam clearly of opinion that 
it is not open to a man who has no right 
and claim in himself, and does not bring 
the suit as a member of the public affec- 
ted by the appointment, to ask for a de- 
claratiou that the person appointed ia 
not a iierson qualified to hold the office. 
I am therefore of opinion that the suit 
fails on that ground, as well as on the 
ground that the person appointed is one 
whom the village proprietor could ap¬ 
point. 

I agree with my learned brother in tho 
views he has expressed as to the powers 
of the revenue officer, and am satisfied 
that the Board of Revenue had no juris¬ 
diction to set aside the order of the Col¬ 
lector on appeal any more than the Col¬ 
lector or Divisional Officer had any power 
to make the appointment. That is a 
matter however which does not affect 
the decision of this case, and it is suffi¬ 
cient to say that the suit has been pro- 
perly dismissed for the reasons which I 
have just stated. 

S.N./R.K. Appeal dismissed. 
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Sadasiva Aiyar and Napier, JJ. 
Public Prosecutor —Appellant. 

v. 

Mahomed Sheriff Saheb a,nd others— 
Accused. 

Criminal Appeals Nos. 93 to 104of 1918, 
Decided on 19th July 1918, against order 
of First Class Bench Judge. Madura, in 
Summary Cases Nos. 955, 956, 958, 959^ 
962, 964, 965, 966 and 967 of 1917 res- 
pectively 

Madras District Municipalities Act (1884), 
S. 88 (1) (I)—Stable where one or more 

horses are kept — Livery-stable—Element 
of letting out on hire involved in use of 
under S. 188 (1) {!)—Omission to takeout 
license is offence. 

Where the element of letting out on hire is 
involved in the use of the places indicated by the 
words in S. 168, Cl. (1) (1), a license should be 
taken out for keeping such a place and the omis’ 
sion to take out a licence is an offence. 

A stable is a livery-stablo within the meaning 

of S. 188, Cl. (1) ( 1 ), whether a single horse or 

more horses than one are kept there for hire* 

[P 817 0 1) 

Public Prosecutor — for the Crown. 
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Judgment. —The Bench Masistrafcea 
are no doubt right in saying that accord, 
ing to Queen-Empress v. Ai/yahninu 
(l) the several words used in 
in Cl. (l) (l), S. 18S, District Munici¬ 
palities Act, "should bo reasonably con- 
strued.” But the reasonable construction 
'indicated in the decision is that if the 
element of letting out on hire is involved 
in the use of places indicated by the 
words, the legislature intended that such 
[places should fall under the section and 
a license ought to be taken out for keep- 
;ing such a place and the omission to take 
jout a license should be punished. The 
'decision in Public Pros>'CiUor v. Miuluvn- 
lath Gopalan (2), Criminal Appeal No. 
408 of 1902, reported in 1 Weir 737, is 
clearly applicable, the principle involved 
in that decision being, in our opinion, the 
same as that on which Queen Empress v. 
Ai/yakannu Mudali (l) was decided. 
Whether it is a single horse or more than 
one horse kept for hire in a stable, wo 
think that the stable is a livery-stable; 
see also the deQnition of ‘livery horse” 
in Murray’s New English Dectionary. 
We there set aside the acquittals in this 
case and in the connected oases, convict 
the accused under Cl. (1), S. 188, District 
Municipalities Act, and fine the accused 
each 8 annas. 

S.N./r.K. Acquittals set aside. 

(1) [ISO.Sl 2t Mii'l. '293 

(2) 1 Wiir, 737. 
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Oldfield and Seshagiri Aiyar, J.I. 

Rangasami Chetti — PlaintilT—A(>|iel- 
lant. 

V. 

Thangavelu Chetti — Defendant—Res¬ 
pondent. 

Second Appeal No. 1116 of 1018, Deci¬ 
ded on lOtli February 1019, against decree 
of Temporary Sub-Judge, Culdaloro, in 
A. S. No, 153 of 1010. 


P»*r Ohljifil, S. .3 h lUK'illary lo mil 
rosliiolive o( tin' in i> mnl 

7 iiml iloo-* not coiif.'i' ;inv sii!f;|;inli;il 

11-318 0 11 

•S. Siihramainia ~{or Appidlanl. 

Oldfield, J ,—I havo ha 1 fhondv intago 
of reading the jndgiiiout which m\ Icni'iiU'l 
hrotlier is abmit to <lolivni', and as I agrc'j 
with his conclusion. I deal only with f.lio 
one important (piostion wo Invo lo decile: 
whether tiie appellant, is cnt.itlod to t he 
extension of time lie claims as transloi'ce 
from a minor. It docs not iqipcar material 
that his tr.ansfer was not voluntary, hut 
was effected by attachinont followed by 
a sale of the debt and an order vesting it 
in him as purchaser; and 1 assume that 
time did not liegin to run before the 
minor’s acquisition of the cause of action. 
.Appellant’s contention is that he is 
entitled to the full extension of time 
which the minor would have had if tlie 
cause of action had remained liis property 
or, in the alternative, to three years from 
the date wlien his own ownership began. 

This alternative contention can be dealt 
with shortly. It cannot he justified by 
any provision of the Limitation .Act; for 
S. 6 (3) is as, will be shown, the only one 
extending time for a person other chan 
the one disabled and it is inap|)licablo to 
appellant, a transferee during the latter's 
lifetime. In fact the argument in this 
form must rest solely on the tentative 
reasoning of Wilson, J., in i?wc/r(i TTuni 
Surma Sircar v. Noho Kishore Surma 
Riswas fl) that an alienation of the cause 
of action lonninates the existing disability 
and on general principles carrio' witli it 
the right to sue tliorC'in which the alienor 
on such torniination wouil acpiire. ihit 
with all due deference although on general 
principles tlie transferor’s right to sue 
may pass with the cause of action, that 
goes no way towards answering tiie ques¬ 
tion whether it does so, when the opera- 
tion of those principles has been interrup¬ 
ted by the special law, with which we 


fa) Limitation Act (19081, S. IS—Attach* 
ment ii not ''injunction or order/' 

Ad attachment is not covered by the ex pres* 
slon **aD lojaoctioQ or order" in S- 15: 8 
i229. Wm from. [P318 C 2l 

« (b) Limitation Act (1908), Si. 6, 7 and 8 
—Aiiignee of minor ii not ‘entitled to pri¬ 
vilege of extention. 

The a3sigDee of A minor cannot avail himself 
of the privilege of the extension of limitation 
given by S 6. The exemption granted to tbo 
minor by the section is in the nature of a per¬ 
sona! privilege which does not ennro to a more 
transferee. [P 320 0 1] 


are dealing, and special considerations 
have been introduced; and it is still 
necessary to meet the argument of the 
majority of the Court that the disabled 
person’s right to an extension is personal 
and does not necessarily remain alive 
after an alienation by him. Turning to 
appellant’s argument in its wider form I 
need not repeat my learned brother’s 
references to the cases. For although 

(1) tlB83] 9 Oal. 663. 
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the current of authority, whatever 

ii' lon'.leney hero and in Bombav is in 
ro?r"'ii')ent’s favour it is not strong enough 
t'l co'ujIuIo the question. To turn then 
to tiie relevant provisions of the rjiinita- 
tion Act, their wording does not a*ithori/.e 
appellant’s contention and their inten¬ 
tion, so fur as it can bededucc.l is against 
it. 

Firstly as to the wording, S. 0 (l) 
througliont refeis to one jier^on only, the 
liersou entitled to sue or apply for oxoou- 
tiou. and does not admit of the violent 
construction proposed hy appellant, that, 
one person hsiug referred to as disahlel. 
that person or in the alternative his 
transferee, are referred to later in the 
clause as eligilile for in'ulgencc; and in 
my oiiiiiion r.lre liossihility of such con- 
strncrion is further negatived hy the 
spe'ulication in Cl. (3) of one pers:n, for 
whose benefit the right to indulgence 
inheres in a qualified form, the legal 
representative, to the exclusion of the 
transferees from the disabled person 
during his lifetime. Next S. 8 can, it is 
argued, he regarded as extending time in 
favour not only of the minor or idiot 
concernel, hub also of the person in¬ 
directly disabled from suing, the trans- 
foree. But this interpretation of the 
reference to the person “affected hy the 
disability " is inconsistent with the 
meaning of disahlility in Ss. 6 and 7, 
which are explicitly referred to and in 
which “disability” is used of the parti¬ 
cular disabilities mentioned in the for¬ 
mer, not of the disability to sue; and in 
any case S 8 is statedly ancillary to and 
restrictive of the concession granted in 
those sections and does not .confer any 
substantive privilege. It has been sug- 
gested that the definition of “plaintiff" 
in S. 2, as including a person from or 
through whom the right to sue is derived, 
is relevant to the discussion. But it 
plainly is not so, since this part of the 
Act is throughout expressed, no doubt ad- 
visedly, with reference to the person 
entitle 1 to sue. 

We are on even firmer ground when 
the intention of these provisions is con¬ 
sidered. I repectfully concur in the 
opinion of the majority of the Court in 
Rndra Kant Surma Sircar v. Nobo 
Kishore Surma Biswas (l) that the 
privilege Is personal and cannot be trans¬ 
ferred with property or a right of action. 
I add only that, if the contrary were the 


case S. 6 (3) would be superfluous and 
S, 7 an exception to the principle, for 
which no reason has been shown, since if 
the privilege of one of the persons 
jointly interested attaches to the cause 
of action, it must attach to it is a 
whole, and the ability of one of such 
persons to give a discharge will be 
immaterial. In fact however the ap- 
pellant’s con'^ention has been supported 
here, as it commended itself to Wilson, J., 
and might perhaps have commended 
ifself in Suhmmnnya Pandya Chokka 
Tolavar v. Siva Suhramanya Pillai (2), 
of a decision had been necessary, on 
grounds of convenience or in order to 
avoid anomaly. It is a sufficient answer 
that inconvenience and anomaly are 
almost inevitable, where the general 
law is overridden by personal privilege 
and natural expectations foun^led on the 
former are disappointed. It may be added 
that, where, as in England, the law is 
as appellant contends that it should be 
construed here, anomaly and inconveni¬ 
ence are nonetheless to 1)6 apprehended. 
Darby and Bosanquet, Statutes of Limi- 
tatiou. Edn. 2, p. 399. The appeal fails 
and is dismissed. 

Seshagiri Aiyar, J.—Plaintiff’s as¬ 
signor obtained a decree against two per¬ 
sons. It was assigned to the plaintiff. 
In execution of the decree, he attached a 
book debt due to his judgment-debtors 
from the present defendant. That debt 
became due in August 1911. The attach¬ 
ment was made in November 1913. Plain¬ 
tiff himself became the purchaser of the 
debt and a certificate was issued to him 
on 22nd February 1915. The present 
suit was brought on 15th March 1915. 
The question is whether the suit is in 
time. The first contention raised by the 
learned vakil for the appellant before ns 
was that S. 15. Lim. Act, saved the bar 
because the attachment was pending 
between November 1913 and February 
1915. This contention must be 
ruled. There is the direct decision of 
the Allahabad High Court in S/ii5 Singn 
V. Sita Ram (3) to the effect that an 
attachment is not covered by the expres¬ 
sion “an injunction or order’’ in S. Ip. 
Lim Act. The Tudicial Committee in 
Beii Maharani v. Collector of Rtawa w 
held that in the case of an attach^nent 

(2 [lfi94l 17 Mad .'116. 

IS All. 76. 

(4 [1895] 17A11.198=221. A. 31 (P-O-)* 
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before judgment S. 15 will not save the 
bar. In that decision they expressly 
approve the principle enunciated in Sliib 
Singh v. Sita Ram (3). In SItunmugam 
V. Moidin (5) it seems to have been 
suggested that the prohibitory order 
issued during the attachment would come 
within the meaning of S. 15. That dictum 
cannot be regarded as good law in the 
face of Beti Maharani v. Colle*'tor of 
Elaioah ( 4 ). Therefore the first conten¬ 
tion fails. 

As regards the applicability of S. 14, 
it is enough to say that the atticliment 
proceedings are not based on the same 
cause of action as tlie suit torecoNer 
money on the book debt. Another con¬ 
tention was that there was an acknow¬ 
ledgment which saved the liniitaiion. 
Ex. B, which is relied on as containing 
the acknowledgment, does not acknow¬ 
ledge a subsisting liability. Thedeiio- 
nent distinctly says: *‘l have discharged 
the debt. This is not covered by 
Expl. 1, S. 19. Following Bollapra- 
gada Ramamurthy v. Thammanna Go. 
payya (6) I hold that there is no 
acknowledgment of any subsisting lia¬ 
bility. The more difficult question relates 
to the applicability of S. 6. Lira. Act. 
It would have boen better if the Sub- 
ordinate Judge had given a decision on 
the facts, as to whether the original 
creditor of the defendant was a major at 
the time of the suit. That would have 
saved the discussion of the question of 
limitation which was very elaborately 
argued by the learned vakil for the appel¬ 
lant. But as he has not done so, it is 
necessary to deal with the abstract 
jquestion of law. The point is whether the 
assignee of a minor can avail himself of 
the pri vilege of the extension of limitation 
given by S. 6. Lira. Act. In Rudra Kant 
Surma Sircar v. Nobo Eishore Surma 
Biswas (U the matter was considered 
v^eryfuHy hya Bench of five Judges. 
Garth. C. J., said: 

T t r*”! ^ provisions in the 

niai relieve minors and others 

. - 

n ’J.. 

were all of the same opinion. In the re- 

ferring judL-ment DO doubt. Wilson and 
Field, J.I., seemed inclined to take the 
opposite view This Full Bennh deoi- 

si^i^ejLtollowed in Calcutta in » 

(fs) 11886) 8 Mad. 229.- 

(6) (1916) 10 Mad. 701=86 L 0. 67 fi 


number of caaos. In Ikimbay in tho earl¬ 
ier cases ending Aith Maluuiev v. lUih 
(7), thosamo view win lalcen. Ibit in 
Arjun Riimji \ Mj,. learned 
Cliief Justicj and IIimi.mi, ,I,. urui appa. 
rently ineliiud to recon-ider llic t|ii,wi i„n. 
In the CISC boloi'o tliem it was (be jci 
sona! ropresentafive. not an a-tlgnce, 
that hrougiit tho .suit. Tliorc i^: hd diic •( 
decision in Madras. in Suliiit)iii) n i/i 
Paiuhja Choklii T<i!tiv<ir v. Sick Suhrn- 
manya Pillui (2) dnubt sec-ms (o liavo 
been thrown ujion Rn-hti Kant Suemn 
Sircary. Nobi Kishorc Surnin 
But there is no <leci^ion of tho ((ues- 
tion. In Ramiiniija Ayijangiu v. Budn. 
gopa Aiji/nngar (9) it was held that where 
foj a tiopc due to a minor a bond was 
executed beuami to the mother, the 
mother cannot avail herself of the ex- 
tended period of limitation nu the ground 
that the real owner was an infant, in this 
state of tho authorities it is do^irahle to 
consider closely tho history an.l the lan¬ 
guage of S. (J. Id 3 and 4 Will. IV C 27, 
the disability section is S. KJ. This 
was amended by 37 and 3.S Viet. C 57, 

S. 3, and the amended S. 16 provides: 

''Ifsuch (»rsoD shall have been under any of 
the disabilities hereinafter mentioned, (that is to 
say) infancy, coverture, idiotcy, lunacy or un- 
soundness of mind, then such person ct tho 
person claiming through him, etc.” 

It must also be remembered that in 
both 3 and 4 Will. IV there was a defi¬ 
nition of the term “person through whom 
another claimed.” and it clearly included 
the assignee. With those statutes before 
them the Indian legislature advisedly 
omitted tho words or persons claiming 
through or under them.” It may bo 
mentioned that oven under tho English 
section it is considered doubtful whether 
the assignee can get the benefit of the 
extended period: see p. 399 of Darby 
and Bosanquet. But apart from that if 
we come to the Indian Act we find in 
S. 6, Cl. (l), it is only the minor, the 
insane or the idiot who are mentioned as 
entitled to the benefit. Cl. (2) speaks of 
successive disabilities to such persons. 
01. (3) says that, where the di«ability 
continues up to the death of such a per¬ 
son, his legal representative may institute 
the suit. The special provision in favour 
of legal representatives, and the provi¬ 
sion that such a representative can in- 

(7) 119021 26 Bom. 7.S0. 

(8) L1917) 40 Bom. 664=37 I. 0. 221. 

(9) U905] 28 Mod. 206. 
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?tituto tho suit a.fter the death of the 
person who was under disability, make 
it clear that an assignee was not within 
the contemplation of the legislature and 
that suits by such assignees during the 
liletime of the disabled persons should 
nob have the benelit of the extended 
period. Cl. (4) makes a similar provision 
in favour of the legal representative 
when there have been successive disabili¬ 
ties. Tt seems to me that on the nrin- 
ciple pdrsouae red rei, e^t 

e.rc/Hs')0 iiltcrius, S. G should he regarded 
as not applicable to assignees from a 
minor. These considerations show that 
the legisiaturo regarde 1 that exceptions 
granted to minors were in tho nature of 
par.-onal privileges, which should not 
enure for the benefit of a bare transferee. 
In my ojiiniou therefore the appeal fails 
and must bo dismissed. I agree with the 
order of ray learned brother. 

S.n./r.K. Appeal dismissed. 
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Seshagiri Aiyar and Napier, -TJ. 

Govinda Menon and others — Defen¬ 
dants—Appellants. 

V. 

Kvppan Nambudripad and others — 
Plaintiffs and Defendants—Respondents. 

Second Appeal No. 1248 of 1916, De¬ 
cided on 6th November 1917, against 
decree of Dist. Judge, South Malabar, in 
Appeal Suit No. ^6 of 1915. 

Malabar Law—Kanom—Kanomdar not in¬ 
ducted into possession—Still mortgagor can 
sue for redemption. 

The mere fact that the kanomdar was not 
inducted into possession does not bar the mort¬ 
gagor from suing for redemption. So long as the 
mortgage relationship is acknowledged by the 
mortgagee, the latter is estopped from question¬ 
ing the mortgagot’s title ; 12 I. C. 913, Foil. 

[P 320 C 2] 

K, Pandalai —for Appellants. 

C. Madhavan Nair^ior Respondents. 

Judgment.—We agree with the rea¬ 
soning and the conclusion of the learned 
District Judge. The plaintiff executed 
to defendant 2, as the karnavan of his 
tarwad, Ex. A, the deed of mortgage now 
sued on. The suit is for redemption. 
The plea is that, as the defendants were 
not let into possession by the plaintiff, it 
is open to them to plead that the plain¬ 
tiff has no title to sue. Dr. Pandalai 
contended before us that the view taken 
fby the Full Bench in Venkata Chetty v. 


Aiijanna Gouuden [l] is neb applicable 
to m'.>rtgagees. We must now take it as 
.settled that a kanom is an anomalous 
mortgage, although, as pointed out in the 
earlier decisions, there is in a kanom a 
combination of a mortgage and of a lease. 
Assuming for tho sake of argument that 
S. 116, Evidence Act, is not in terms ap. 
plicable to kanoms, we think the prin¬ 
ciples enunciated in Venkata Chetty^. 
Aiyanna Go7inden il) govern this case. 
The basis of the law of estoppel is nob 
that pos-session has been given by one 
party bo the other, but that both parties 
have entered into a specific relationship 
on the understanding that the rights in- 
cident to that relationship do subsist. In 
the case of tenants, this Court held that 
not only letting into the possession hot 
also the relationship acknowledged by 
the tenant estops him from dispubingi 
his landlord’s title. In the same way, 
the relationship acknowledged by the 
mortgagee estops him from denyinghis 
mortgagor’s title. There may be an 
ditional fetter on him if he was also in- 
ducted into possession. It is true thal 
the cases Dr. Pandalai has placed before 
us do nob hold that in cases where the 
initial possession was not taken from the 
mortgagor, the mortgagee will be es* 

topp6d» « ij 

But we fail to see why the non-let • 
ing into possession directly by the mort¬ 
gagor should act to his prejudice, if his 
title is otherwise acknowledged. Posses¬ 
sion is only one of the indices of owner- 
ship but not the sole one. In one case 
at least, Hillaya Subbaya Uegde y. 
Narayanappa Timmayai^), the proposi¬ 
tion is stated broadly enough to cover 
cases where no possession was given o 
the mortgagee. We follow this statemen 
of the law and hold that the defen an 
are estopped from questioning the p ain 
tiff’s title. The District Judge is Tight 
and we dismiss the second appeal wi 
costs. Time for redemption is exben 
by three months from this date. ^ 

S.n./r.K. Appeal d ismissed 

”{l)Tr9T6r40 Mad. 561=36 

(2) [19111 36 Bom. 185=12 I. 0. 913. 



Madiias Corporn. V. Appasami (Wallis, C. J.) Madras 321 
A. I.R. 1919 Madras 321 


Wallis, C. J. and Napier, J. 

Corporation of Madras —Plaintiff — 
Appellant. 

V. 

P. M. Appasami Pillai and others — 
Defendants—Respondents. 

City Civil Court Appeal No. 21 of 
1917, Decided on IGth December 1918, 
against decree of City Civil Court. Mad. 
ras, in Original Suit No. 57 of 1917. 

(a) Madras Cily Municipal Act (1904), 

S. 224 Latrine" —Meaning explained. 

The expression ‘'latrioe" in S. 2-24, includes 
water closet and conveniences with wat-pi-con- 
nexion. [P321C21 

(b) Madras City Municipal Act (1904i. 
S. 224-Person required to execute work 
within 14 days—14 days not reasonably 
Sufficient—He is not liable for consequences 
of default. 

A person who is required to execute a work or 
alterations within the 14 days mcntionc'i 
in S- 224, is not liable for the consequonco'; of 
his making default, if U days are not rea¬ 
sonably sufficient for the purpose. In such a 
case the notice is void and disobedience of it is 
neither an offence nor can form a ground of civil 
liability unless compliance la reasonably possible: 
Bristol Corporations. Sinnof, (1918) 1 C/j. 62 ^ 

^oll. JJ.22 Q 

(c) Madras City Municipal Act (1904) S* 
224 (1) and 443-Failure to appeal against 
order under S. 224 (1) does not debar right 
to defend suit under S. 443. 

Failure to appeal to the Standing Committee 
against an order under S. 224 (1) does not bar 
the party's right to defend a suit in<.tiinted 
against him under S, 44? of the .tct. (P 322 C 1) 

S. firinivasa Aiyaiujar and P. Dorai. 
swa7ni Aiyanonr—tor Appellant. 

Bewes & Co. for Respondents. 
Wallis, C. J. This is an appeal from 
a decree of the City Civil Court dismiss¬ 
ing a suit brought by the Madras Corpo¬ 
ration under S. 443, Madras City Muni- 
oipal Act, 3 of 1904, to recover the costs 
of executing certain works which the de. 

® J I to execute. 

b. 224 requires the owner or occupier of 

any building within 14 days after receiv- 
mg notice from the President to alter 
any existing latrine in accordance with 
such notice. The notice called on the 
defendants to alter the existing latrine 

^ approved 

by tho President. The plaint claimed to 

n contractor, 

Inn I”?'}'” drains, Rupees 

4.d»./-4 for supervision and Ra. 91.0-10 

the costs of fixing a meter, and it was 

admitted that the Corporation took four 

months to execute the work. It was 

1919 M/41 & 42 


argued for the dufmidanls that Mio word 

latrine did not incindo water closet 
and that tho owner or occupier rould not 
be required to convert, a lalrino into one. 
A reference to tlioNcw Oxford Ihe-tionarv 
shows that tlie word “bitrino” is of 
Italian and French origin arnl fmm ,i ifs 
way into Scotland in tho b'cventoo j,Ui 
century. Like ‘lavatory,’ wliji h h^s now 
acquired a similar meaning, it isih rivcd 
from tho Latin lavare, to wash. Jf ap. 
pears to lie wide enough to include con- 
veniences with water connexion s, arid 
indeed to have been adojitcd in Muni 
cipal Acts as the most general '^escrip. 
tions of conveniences of tho kind, and I 
am not prepared to hold that it does not 
in 'udo water closet. \\c ve invited to 
hold that it dii not with refnerenco to tho 
alleged history of drainage in this citv, 
but, as pointed out by liOrd Ilalsliury in 
Vcslrn of St John, Jlcimpxteod v. Cotton 
(1). what has to l>c regarded isnctllio 
history of drainage in tho locality but 
the words of tlio statute. Similarly 1 
feel unable to hold that tlie addition of a 
water connexion to an existing latrine 
might not be such an alteration as is 
contemplated by the section if these 
words stood alone. 

The great difficulty in the way of tlio 
Corporation arise?, in my opinion from 
the provision in the section requiring the 
contemplated alteration to be made 
“within 11 days.” This is a provision 
of an unusual character. In the English 
Public Health Acts works and altera Hons 
are required to be made within a fimo to 
be specified by the local authority, and 
in the present Act there is a general pro. 
vision in S. 442 (l) that when anyone is 
required to execute a work, a reasonable 
time shall be named in the notice within 
which the work shall be executed. The 
importance of the time allowed in the 
notice in a case when the consequences 
of disobedience are so serious is illustra¬ 
ted by the recent decision of the Court 
of appeal that where the local autho¬ 
rity is empowered by the statute to 
require the owner to execute certain 
works in a specified time, and the time 
specified in the.nobice is not reasonably 
sufficient for the execution of the works 
the notice is altogether void and the 
owner may disregard it with impunity: 
BriHol Corporation Y.Sinnott (2), where 

(1) [1887] 12 Appre^s ;'l 

(2) [1918] 1 Ch. 62. 
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an action like this hrousht by the local 
authority to recover the cost of doing the 
'.vork themselves was di’ittissed on this 
ground. 

Here the notice provided for in S. 224 
is a 14 days' notice, and I think the 
learned Judge was quite right in liolding 
that this express lu'ovision excludes the 
operation of S. 4 42 {!). wliich requires a 
reasonable time to bo named in the notice. 
Whctiier the retention of the i-rovision 
as to 14 days' notice when the section 
wa- re-enaeted wiidiout alteration Irom 
tlio earlier .\ct of I'^'^d, ^v•'v tlie result of 
acoi.lont nr design, these words must 1 
tiiink, '0 long a" tlicy remain in the sec¬ 
tion, bo taken as an indication that the 
alterations contemplated by the section 
must 1)0 such as could reasonably be com¬ 
pleted within It days, having regard to 
bhenituro of the work and all tlie cir¬ 
cumstances. This conclusion is little 
more than an application to this section 
of the principles applied by the Court of 
appeal in the ca'^e just cited. It must 
ho taken that the legislature cannot have 
intended to make disobedience of the 
notice a penal ofl'ence and a ground ot 
civil liability unless comiiliance was rea¬ 
sonably possible. This was so far from 
being the case in this instance that the 
Corporation did r.ot is'^ue the 14 days' 
notice required by tho section, but issued 
instead 3f) days’ notice which they had 
no power to do. The figure “00” was 
first inserted in the notice but this was 
struck out and “30 ’ substituted: and as I 
have already stated, the Corporation them¬ 
selves took four months to execute the 
work. The work not being such as would 
reasonably be executed in 14 days, the 
notice, in my opinion was bad and the 
defendants were entitled to disregard it. 

Eelianco was also placed on the provi- 
sions of S. 427, which gives a right of 
appeal from an order under S. 224 (l) to 
the Standing Committee, whose decision 
is to be final, but this point is also go¬ 
verned by the case already cited wliich 
decided, with reference to appeals under 
S. 268, Public Health Act, that the filing 
of an appeal under that section did not 
prevent the defendants from defending a 
suit of this kind if the appeal was never 
decided. Here no appeal was filed. The 
result is the appeal fails and must be 
smissed with costs. The whole ques- 
on will no doubt receive attention in 


the new Municipal Bill which is now be¬ 
fore the legislature. 

Napier. J.—I agree, 
s.N.; K.K. A ppeal di smissed. 
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AunuR Rahim ai^d 
Skshagiri Aiyar, JJ. 

Meen'ikshisuudara Mudaliar an- 

oUtc/ —Defendants—Appellants. 

V. 

U>ithviis(i7ri.i Pillai —Plaintifl'—Res¬ 

pondent. 

First Appeal No. 271 of 1917, Decided 
on 25th April lOlH, against decree of 
Sub-Judge. Kumbakonam, in Original 
Suit No. 17 of 1917. 

(a) Specific Relief Act {1877), S. 21—Docu¬ 
ment held to be agreement to execute mort¬ 
gage and not agreement to execute lease 
and hence did not require registration— 
Creditor in pursuance of document paying 
certain sums as advance—Debtor refusing 
to execute deed—Suit for specific perfor¬ 
mance can be enforced if borrower is not 
willing immediately to return advance and 
if lender is ready to pay balance—Other¬ 
wise plaintiff should be assessed only at 
damages for breach of contract—Registra¬ 
tion Act (1908), S. 17 (2) and (5). 

A document executed by dofoodant 1 in plain- 
tifi’s favour recited that the former was to exe¬ 
cute in the latter’s favour .a S'.v,iinibogam for 
•20 years from Ut May 1915 on receiving from 
him Rs. 5,000, that the entire amount including 
the interest thereon should be realizsd by enjoy¬ 
ment of the swamibogain, that the plainliB 
should pay to defendaut 1, 100 kalams of paddy, 
Rs. •'too in cash and 300 bundles of straw every 
year and at the expiry of 20 years deliver the 
land to defendant 1. The document also stipu¬ 
lated that if there was a delay in payment, a 
sum of Rs. 750 was to bo added to the amount 
payable and the plaintiS was to supply labour 
of 50 workmen cvetv vear. It concluded with a 
provision that if the Rs. 5,000 be paid at the 
end of 8 years, the plaintiff should receive it 
and give up possession of the properties and the 
deed was to bo cancelled. Plaintiff paid certain 
sums as advance and sued for specific perf^ 
mauce of the agreement as defendant 1 refuse^ 

to execute the deed: , 

Held: (l) that the document was an agreemeai 
to cx^ute a mortgage nud not an agreameu* 
to execute a lease and did not therefore roquiM 

registration. .... 

(2) that a suit for specific performance of tn 
agreement could be enforced if the borrower wa* 
not willing to immediately return the 
received by him and if the lender was ready » 
pay the balance remaining unpaid; othMW 
the plaintiff should be assessed only at daroas 
for breach of contract by defendant 1.^^ ^ 

Per Abdur Itahim J.—'Eo decide 
document is to be treated as a 
lease the intention of the parties ^ .wjgj 
looked to. That intention has 
mainly from the internal evidence futn 
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s«”ouuding circumstances in 

which the docunioutl.nd its birlb. The esson- 

tial test to be applied to such cases is wbotlier by 
tno transaction in question lie debt was 
Mcurod or satisfied; if the foimer. it would be a 
mortgage, otherwise a lease. [p 324 c 1 ] 

fniu general rule of KugUsh law is 

followed that Courts will not compel porforrnaiico 
Of contracts according to tbeir tenor; on the 
other hand, the proper remedv for-lireach of a 
contract is compensation by ^^ay of d.unagcs 
ioi the loss arising from the breach. This is laid 

?ontMc'! f Act. .\nordinarv 

Sirsl ^ fo lend, or borrow, raouoy whether on 
stcuntyor otherwise, comes wilhiu (his rategorv. 
Vbere on an agreement to execute a deed of 
mortgage money has already been advanced and 
e borrower refuses to execute a niortgace 

proSrV'? l"“‘lor would L 

deor.Jlii^'f^!!'^! performance would b- 

tWiln “i-- ‘remaining due under it 

borrower ‘he 

naiilv n specific performance. Ordi- 

specific ^ plaintiff is not entitled to claim 

borrow. If becomes into Court with -uch i 
thr'piaiKr’ **"> ll^liereis nothing more in 
But where 

r«.?r\ plaintiff, It is com^tent to the 

Court to annex conditions in the decree calcu 

latod to render justice between the pities Th« 
domain of the rights of the partfes is' then 
passed and that of the functions of the Court 
comes into play. The Court, in the plcnarv 
powers It possesses of exorcising discretion or of 
rapa ing suitable conditions in the interests of 
ua icc being seised of the subject-matter of the 

tior«? 'l'=^^"«ex condi¬ 

tions suo motu in order tbatcompbt- justice 

Tn^V n.*) riark/4AP.^.1 * ^ fw xinj 


of an asieOM.cnt (F.s, A) oxoc.to.l 
Jefen.lant 1 :iM Ocfol or IDM 
fayom- of tliu i.lvntiii. Tho lirst |ioii.t 


in i|iU's[.ion 


may bo rendered. (I"f-'''Cll 

(b) Regiilration Act (1908), S, 49-Unic2i« 
lered document cannot be basis of specific 

performance—Specific Relief Act(1877) S 21 

Contract that definite portion ^ VT 

?o!l!Sn 0 tU A that a definite 

te'InT'S^d 

mortgage or in an agreement to give such a deed 

A. Kri.Kna,.ani Aiyar and Vl'a 

Appallaola 

JO ^■. Aiyar and 

A. Swatntnatha Aiyar —for Tlaa^r. j * 

Abdur Rahim J 

bave appealed fromrdecree 

oy which he directed specific performance 


taken is that, the !• ■ '-ncfiDti 
\Mis an ajji-ooiu.mt h, u and 

as lb was not roifisteird. ii coul' not U, 
spccihcally onf,nco-l. Tho second and 
altornativo nlriection to thedecreo is thal 

supposing it f(. ho an agreement. 1 .. .-xe. 

cutea rauitgago as found hv tho Suhor.li, 
nato Julgo even then all fcimr the 
p.aiiitin will ho onlided to wmild ho 
damages raid not a deeiee for ^'ccilic per- 

ronnanee As re/iards the first question wo 

have l.oen referred to a niimher of deci. 
siuns, some of which seem to he incon- 
sistent u itii the other?, hut it is not neces- 
sary to discuss them in anv detail. 

In none of these eases, tiie miostion 
ai- 0^^^0 with reference to the application 
of the Kegi.sfration Act. In most of 
them the nature of the traiHacticn h:id 
to ho cousidorod in connexion v\itlttlii! 
provisions of the Stamp Act oi fhe Idini. 
tation Act. Tiiat a traiiMiction mav 
combine the features partlv of a leaso 
and partly of a mortgage, does not admit 
of any dispute. That seems to bo the 
nature of what is known as the /ar-i- 
Peshgi lease in Northern India or a 
Malahar: vide 2fc«y„/ huHao 
J: Das (1), N.Haiio 

Wah ^ KT] ( 2 ), Gopalan 

Kunhan Meaon(S). The Stamp 

Act cmtcmplalesand provides fa) for an 
instrument comprising or relating to 
.Ojcial di-fnct matters fS. 5 )/,„„-i 
Ibj for an msfnmumt ?o framed as 
to come within tuo or more of 
the descriptions ol transactions on which 
duty IS payable under the Act We -uo 
not concerned in this case with un hi 

13 whether Ex. A is an agreement for the 

execution of an instrument which would 

definition both of a mort¬ 
gage and a lease, or only of one of such 
transactioris. Supposing it is the former 
y the question were as to the duty pay- 
able. the S amp Act provides a sirnpio 

diffi Tf matter involves obvious 

difficulties when the question arises as to 

the application of the [.imitation Act or 

the Registration Act. to such transactiohs. 

^rjben we h ave to find out the exact 


(1 

(2 

(3 


fma?! L aVi68 (P.O.). 

118811 3 Iffad. SS2 (F.B.). 

L1907] 30 Mad. 800. 
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naturo of the transaction taken as a 
whole before it can be ascertainea which 
particular article of the 'Limitation Act 
is applicable or whether the ilocument is 
compulsorily regisbral)le or not. The 
solution, in my opinion, has to be sought 
in what was the intention of the parties, 
whether the transaction was intentled to 
be a lease or a mortgage. This is the 
principle to be deduced from rulings. In 
NellaH'i ViiriijiUhSihipani v.Viulahipat 
Mtinakel .Uhmnnirti Xtimbuiin (2) a 
Full Bench of five .Tudges of this Court 
.laid down that the question whether a 
.kanom was to 1)3 regarded as a lease or a 
!nortga,^o deponiled upon the object for 
which tiio tenure wa^ created. There 
the question arose with reference to limi¬ 
tation. The learned Judges observed; 

'‘In?omo it (Ibat is, the kanam) may be 
a m>!rc lca«e a sum bciug advanced as security 
for tbo rent or for proper cultivation to be re¬ 
paid on the expiry of the term. In other cases, 
most frequently it is treated as a lease by way 
of mortgage to secure a loan advanced to the 
jeiimi (proprietor) . • • The Limitation Act 
has !io provision specially applicable to tenures 
of a mixed character. . . . For the purpose 
of limitation when as is alleged in the case be¬ 
fore ns it is intended as a mortgage, wc must 
applv to it the law ’of limitation applicable to 
mortgages. 

In Ttikitram v. liamchana (4) which 
was a Full Bench decision of the Bom¬ 
bay Iligli Court, the question was 
raised with reference to a claim for re¬ 
demption and the principle applied was, 
wliab was intended by the parties to the 
transaction. That intention has to be 
gathered mainly from the internal^ evi¬ 
dence furnished by the document itself 
with such light as may be derived from 
[the surrrounding circumstances in which 
the transaction had its birth. The es¬ 
sential test to be applied to such cases is 
whether by the transaction in question 
the debt was secured or satisBed; if the 
former, it would be a mortgage other- 
wise a lease. This seems to be the ratio 
decidendi of another Full Bench ruling 
of this Court in Reference under Stamp 
Act, S. 46 (5). Mr. A.Krishnaswami Aiyar 
the learned vakil for the appellants, re¬ 
lied upon a recent ruling of a Division 
Bench in Kammara Peda Suhbayya v. 
Kakerla Chennappa (6). In that case 
the learned Judges accepted the principle 
laid down by the Full Bench in Refe¬ 
rence under Stamp Acty S. 46 (5) and 


1 

14) 

,1902] 26 Bom. 252. 

1 

[5) 

T8843 7 Mad. 203 (P.B.). 

J 

(6) 

[1915] 28 I. 0. 842. 
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whether their interpretation of the 
particular documents which they bad to 
consider was correct or not, that is not a 
matter with which we are concerned. 
The document in question in the present 
suit provides that defendant 1 is to exe¬ 
cute in favour of the plaintiff a swami- 
bogam for 20 years from 1st May 1915 
on receiving from him Rs. 5,000, that 
the entire amount including the interest 
thereon shall be realized by enjoyment 
of the swumibogara and that the plain, 
tiff sliould pay defendant 1, 100 kalatns 
of paddy, Rs. 300 in'eashand 300 bundles 
of straw every year and at the expiry of 
20 years deliver the land to defendant 1. 
The document also stipulates that if 
tliere be a delay in payment, a sum of 
Rs. 750 is bo be added bo theamount pay¬ 
able and that the plaintiff is to snpply 
labour of 50 workmen every year. It 
concludes with a provision that if the 
Rs. 5.000 bo paid at the end of eight 
years, the plaintiff must receive it and 
give up possession of the properties and 
the deed will be cancelled. It was nob 
suggested by any one at the Bar that in 
thisc.iso there were two distinct matters, 
a lease and a mortgage, embodied in one 
document. The transacfion is eithera 
lease or a mortgage and for purposes of 
the Registration Act must be treated as 
one document. In my opinion the inten¬ 
tion of the parties was to secure a debt 
and nob to satisfy it within the meaning 
of Reference under Stamp Act, S. 46, 
(5). No doubt there is a stipulation for 
the payment of a fixed quantity of paddy 
and money to defendant 1 but even here 
the word "rent” is not ussd. There 13 
also a provision for the supply of labour 
which is an unusual term in a mortgage- 
But the rest of the provisions clearly 

show that the parties contemplated a 

security. The benefit to be derived Y 
the plaintiff, is in so many words said to 
be by way of interest and the last clause 
of the document provides that defendan 
1 may redeem the property by the paJ' 
ment of the amount borrowed at the eo 
of 8 years. It has been argued ^ c 
transaction does not fall within the de ' 
nition of a usufructuary mortgage 

given in S. 58. T. F. Act, but the Ac 

clearly contemplates mortgages o 
than those defined in the Act. I ° 
therefore that Ex. A is an agreemen 
grant a mortgage and as such does no 
quire registration. 
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Then, was the lower Court right iu 
decreeing speoilic performance of this 
agreement, or is tlio proper remedy of 
tlie plaintift by way of damages? It is 
settled law that the Court will not 
specifically enforce an agreement to lend 
or to borrow money whether on security 
or not; see l^oriers v. Cliolli (7). Sichel 
V. Moseiithal (8) and Latiios v. (rnrctij 
(9). But specific performance was 
ordered in Ashtr>7i v. Conignn (10) and 
in Hermann V. Hor/f/c.s-(u), where the 
money had actually been advanced and 
all that remained to ho done was the 
execution of the mortgage agreed upon. 
In Ashton v. Conignn (lO) Sir John 
Wiokens, V. C., said: 

I doubt whether n contract to execute a 
mortgage which the mortgagee mav enforcebv 
a sale the day after its execution, is one which 

the Court will specifically perform and I know 
of no reported ens? in which such relief has breii 
mven where the right to it has been contested. 
However on the amhority of the ca«es cited 
irom Setou on Decrees, I will make the decree.” 

In Hermann v. Hodges (11) where the 
defendant did not oppose the decree, 
Lord Selbcrne, L. C., said that he had 
no doubt of the propriety of making tlie 
decree asked for unless the defendant was 
prepared to pay off the advance at once. 
Both were cases in which, so far as one 
can gather, the entire amount had been 
advanced. That is also how tlie scope of 
the rulings is stated in Fry's Specific 
Performance (Edn. 5). S. 54. p. 24. an<l 
Halsbury’s Laws of England, Vol. 27. 
S. 125, p. 73, and Vol. 21, S. 135, p. 7o.' 
The question then is whether specific 
performance can be decreed wliere only a 
part of the advance has been made. In 
the last reference it is stated in the foot¬ 
note that in an Irish case, Hunter v. 
Langford (12), specific performance was 
ordered of an agreement to grant a mort- 
gage for an amount of £30,000 of which 
£1.000 was already advanced. But this 
report has not bnen available to me. In 
Bass Ckivley, where the plaintiff 
agreed to advance £3,000 and actually 
advanced £600 in p'^rt, the defendant 
apparently submitted to a decree for 
specific performance according to the 
t erms of the contr act. It cannot be said 

(7) U8591 27 Beav. 175. 

(8) 118621 80 Beav. 871. 

(9) 118731 6 P. 0. 846 
(lOi 118721 13 Eq. 76, 

(11) 118781 16 Eq. 18. 

(12J U8281 2 Mol. 272. 

(18) [1829] Tamlyn 80=48 E. R. 88. 


tliat the iiucstioM. wliothor a contiiicf. to 
lend money on sociiritv can bo spooili- 
callyenlorcod ifonly part ..f M.o amount 
to bo lout had boon advancr l, u as oon- 

siderod iui.l docidoil ii\ tl.o Maslov of the 
Rolls. 


_ On the oilier liand. Ilicii' i\flio <inci 

sion of flio Coiiil of a|)ji('al of lin duu] 
South African Tcrrit aics v. IT,i/.'i, 

(14) and the llouso of J.onL in S«iilh 
African Territories y. WaHnujUm 
whore the dcfoiidant ha.l applii' l for and 
p;\i>l B) per cent deposit on some dcl'iii- 
tuies, it was hold that the company was 
not ontideil to a decree directimt Ihude- 
fondant to pay tho rest of the instal¬ 
ments according to ngreoincnt. In the 
Court of appeal. Chittv, .T . observed: 

II is cle.ar that no specific j'crfonn.ince 
of ti coiilract to ;inil l)Orrow nionev can bo 


{;rautccl at cillior of tljo li.uJor 

or i\w prop'sc^l borrv.<'r. It ix inniiiilorial la¬ 
ther tho luan is to |j' on vcdijrif*. cr vMllinDt 

security, or whether tho I'-an is to lie f.>: n Tixcd 

period; and it can inako no dilfcr«.nco wliolLcr 
the loan is to bo made in one suui or bv iii'-iu]* 
ments.” 


This view of the law was confirrncfl 
by the House of Fiortls. No doulit the 
decree passed by Wright, J., which was 
in question in tlie ai>pe.il was rather 
peculiar. It did not in so many words 
grant specific performance, but gave a 
decree for the entire amount unpaid, and 
one of the arguments advanced in sup. 
port of the decree was that the contract 
was for purchase of debentures on certain 
terms. But Sir Robert Reid, afterwards 
Lord lioreliurn. also argued that if tho 
respondent had paM all the iii-talnumts 
and the delienfures had been wiihlield, 
tho respondent would be entitle.) to 
specific performance and the remedy 
must be mutual. The learned Lords 
however did not tbink that specific per- 
formance could be extended to a case 
like the one before them where only 
part of the advance had been made. The 
principle of the decision of tho House 
of Lords in South African Territories v. 
Wallinglon (15) and the other English 
^ses has been followed in this Court in 
Bajagopala Aiijar v. Sheikh Davood ' 
BowUier (16), fco which I was a party, 
and in Shaik^ Galim v. Sadarijan Bibi 
(17) In all those cases however the suit 
was by the borrower. The general rule 


\xv 

(16) 

(16) 

(177 


11897] 1 Q. B. 692=66 L. J. Q. B. 651. 
18981 A. C. 309=67 L. J. Q. B. 470. 
.1918] 451. C. 161. 

[1916] 29 1. 0. 621=43 OH. 69. 
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nf Ijaw, which in these cases is 

f‘.')llowel in fndia. is not that the Courts 
jwill coMii'el 1 rformance of contracts 
iiccoivlin'! to their tenor; on the other 
|hand, tlio proper remedy according to 
lEngli-ih Common Law for biie breacli of 
ja I'ontiact is compensation Ly way of 
lamages for the los-; arising from the 
breach. Tl’.e Courts of equity however 
a'i^umed iurisdiebion to conipol the de¬ 
faulting party to carry out the contract 
in its terms, in a class of cases where 
damages would not bean adequate re¬ 
medy. Hence one of the conditions for 
thr exercise of this equitable jurisdiction 
has always been (hat the Common law 
remedy should be inadequate. S. 21, 
Specific Relief Act. therefore says that 
a contract for the nonperformance of 
which coinponsation in money is an 
adequate relief, cannot be specifically 
enforced. An ordinary contract to lend 
■ui' borrow money, whether on security 
'or otherwise, comes within this category. 

Rut sui)posing money has already been 
advanced and the borrower refuses to 
execute a mortgage according to the 
agreement, the lender would apparently 
be prejudiced if the loan were to remain 
jwithout security, and it is difficult to see 
what dift'erence it would malce in this 
Aespect whether the entire loan had 
been advanced or only a portion, if in 
ilbe latter case (die lender has been ready 
■and willing to advance the remaining 
|5um according to the agreement. On 
the other hand if the loan was liable to 
bo repaid at once and the borrower is 
willing to pay it off, there would be no 
object in decreeing specific performance 
in such a case. Hence it was that Lord 
Selbourne in Hermann v. Hodges (11) 
said that he would not decree specific 
performance of an agreement to borrow 
on a mortgage if the defendant was pre¬ 
pared to pay off the advance at once. 
If the loan was not repayable for a cer¬ 
tain period, that would only affect the 
amount of damages and the method of 
calculation. The Courts of equity seem 
to be reluctant to force upon a man the 
position of a debtor if he is in a position 
to pay off the loan, though no doubt he 
will be made to compensate the other 
party for breach of the agreement. This 
seems to me to be the result of the 
authorities. Where however the borro¬ 
wer is not prepared to pay off the loan, 
to refuse specific performance in such a 


case of the agreement to execute a mort- 
gage would be, as I have said, denying 
justice. In Halsbnry’s Laws of England, 
Vol. 2L, p. 75, it is stated: 

“ In equity a mortgage is created by a con¬ 
tract to o.'cecute, when required, a legal mort¬ 
gage, or by a contr.act that certain property shall 
stand as a security for a certain sum. The agree¬ 
ment may be enforced according to its terms even 
though the Ieg.il mortgage when executed will 
confer on the mortgagee an immediate powetof 
sale.” 

This is supported by a number of deci¬ 
sions of the English Courts. Thecase hovv. 
ever is to bedistinguished where no money 
has actually been advanced, for there 
would he noquestion there of an equitable 
mortgage. Inlndiaexceptin the Presidency 
towns equitable mortgages are hardly re¬ 
cognized i*ndif: was argued by Mr. A. Kri- 
shnaswami Aiyar, that if we accepted the 
propositiou laid down by the House oi 
Lords in South African Territories v. 
Wallington (10) in cases where the suit 
is by the borrower, thedoctrine of mutu¬ 
ality required that the rule should be 
equally followed where the suit is by the 
lender. Tlie two cases do not stand on 
the same footing. In the last case the 
lender would have altered his position 
and his money may be lost if specfic per¬ 
formance were not decreed, while in the 
other case the only question would bo 
one of damages. Besides, if the doctrine 
of mutuality were strictly applied to 
these cases, there could be no specific 
performance even when the entire 
amount had been advanced, but none of 
the learned Lords in their judgments in 
the abovementioned case suggested any 
doubt as to the decision in Hermann v. 
Hodges (ll) and Ashton v. Corrigan (10) 
which werecited at the Bar, and the text 
writers'mention these cases with ap¬ 
parent approval. 

The plaintiff has already paid about 
Rs. 4,250 to defendant 1 out of the 
Rs. 5,000 which he agreed to advance. 
Mr. A. Krishnaswami Aiyar has offered 
on behalf of defendant 1 to pay up the 
amount though his client was not will¬ 
ing or prepared to do so in the Court of 
first instance. On payment by defen¬ 
dant 1 of this amount with profit thereon 
according to the terms of Ex- A to be 
ascetained by the lower Court within 
4 months after the reopening of the said 
Court, the decree for specific perform¬ 
ance will be set aside, and the 
Court will be directed to ascertain the 


1919 


MEES^KSHISU^DAI^A V. EatiinaSAMI (Seslmoiii Ai> ;r. J.} Madras 327 


damages sustained by the plaintitY by 
reason of tlio breaoli of tlie contract and 
pass a decree accordingly. The plaintiff 
must either produce an acquittance in 
respect of the amount payable under the 
promissory note in favour of Krishna 
Mudaliar within the period specitiod 
above or execute a bond of indemnity in 
favour of defendant 1 . Failing eitiier, 
the amount payable under the above 
mentioned promissory note will he de¬ 
ducted from the amount payable to tlie 
plaintiff. In default of such payment, 
the decree of the Subordinate Judge will 
be confirmed and the appeal dismissel. 
The appellants n. 'st pay the costs of tlie 
respondent up till now in this Court and 
in the lower Court. Future costs, if any, 

will be disposed of bv the Subordinate 
Judge. 

Seshagiri-Aiyar. J.— I liave come to 
the same conclusion. On 31st October 
1914 defendant 1 entered into an agree¬ 
ment with the plaintiff to execute a deed 
of swamibogam of tbe properties in suit, 
Rs. 250 was paid on that day and the 
balance of Rs. 4,750 was agreed to be 
paid on the execution of the document, 
which was to be on 15th April 1915. 
Subsequent to the agreement, at the re¬ 
quest of thedefendant. plaintiff agreed bo 
pay a sum of Its. 2,000 due from the de- 
fendaob to one Hrishna Mudali. Ho also 
paid Rs. G55 on 29th Januarv 1915 and 
a sum of Rs. 515.9-0 on 3rd April 191.5 
directly to the defendant. The plaintiff’s 
case is that, notwithstanding the nsceipt 
of these moneys the defendant refused to 
execute the swamibogam deed, and that 
therefore he should bo compelled to exe¬ 
cute the document. Defendant 1 denied 
the payments above referred to and con- 
tended that the document on which the 
claim for specific performance was based 
was not receivable in evidence as it .was 
not registered. The Subordinate .Judge 
in a careful judgment found all bhepoints 
in favour of the plaintiff, and passed a 
decree directing the execution of the deed 
ou payment of Rs. 759-15-8. Defen¬ 
dant has appealed. 

Before dealing with the main conten- 

tions in the case. I shall dispose of the 
minor points argued by Mr. Balasub- 
ramania Aiyar. It was suggested that 
the two sums of Rg. 515 . 9.0 and 
Ks. 665 were not independent payments, 
bub were paid as rent due to the defen. 
aanb in respect of the previous occupa¬ 


tion of tlio proporbios by the plaintiff. 
In the d.iv hook of the plaintiff 
Fixs. J-i :i.: 1 ,T.2. these two payments 
are entorod as advances to the defendant. 
There is no icasou to doubt the ac¬ 
curacy or gonuineness of those t wo dccii- 
ments. There is roliahlo evidence Ibat 
the defendant was in need of money at 
this time and that he received tlio 
moneys not, as being entitled to them as 
landlord, l)ut only as borrower. 1 see no 
reason to differ from the Suboniinato 
Judge in liis appreciation ol the evidonca 
on tliese i>oints. 

As regards the sum of Hs. 2,000, the 
Subordinate Judge has dealt with i( at 
some length in para. 9 of his judgment. 
Shortly put. the position of affairs was 
this. The defendant was indohtod to 
Krishna Mudali in a sum of Hs. 2,000, 
Flaintill’iwas asked to discharge that debt. 
Two months after the date of the agree¬ 
ment in iiuesbion. tlie plaintiff’ executed a 
promisscrymtefortha' amount toKiishna 
Mudali. Krishna Mudn li thereupon endor- 
ed payment on the original promissory 
note given by the defendant to him. It is 
thus clear that Krishna Mudali absolved 
defendant from liability and looked to 
plaintiff for payment. When the parties 
fell out, defendant 1 , who is a relation of 
Krishna Mudali. induced another relation 
of his, defendant 2 , to execute a fresh 
promissory note to Krishna Mudali, ig- 
iioring the endorsement upon the note 
which he executed and also the promis- 
soi v-nobe executed by the plaintiff. It 
is said that a suit has been hrouglit l)y 
Krishna Mudali for the sum due. 1 feel 
no hesitation in agreeing with the Sul)- 
ordinate-Tudge that Krishna Mudali and 
defendants 1 and 2 have colluded togetlier 
and are acting in concert to make the 
Court believe that the liability of defen. 
dant 1 to Krishna Mudali has not yet 
been discharged. I accept the conclusion 
of the Subordinate Judge that the sum of 
Rs. 2,000 must be deemed to be a pay¬ 
ment by the plaintiff to the defendant. 
The defendant, notwithstanding these 
payments has not delivered possession of 
the properties to the plaintiff. The Sub. 
ordinate Judge was therefore right in 
calculating interest on the payments and 
in holding that the plaintiff had paid on 
the date of the suit a sum of over Rupees 
4,000 to defendant 1. 

Ooeother small matter may be disposed 
of before proceeding further. In the 
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agi'eomoiit there is a stipulatioD that if 
the <]efen:lant did not execute the docu¬ 
ment in time, the plaintit! would be 
entitlol to add a sum of Us. 7o0 to the 
Rs. l.ToO remaining due and to get a 
document executed as if lie bad paid 
Rs. 5,.500. This is purely a penal provi¬ 
sion, ;ind I do not think that Courts will 
he jusLilied in directing ^pf'cilio jicrfor- 
mancQ of an agreement with these penal 
terms. The Courts have a discretion to 
vary the terms of a cunltact and to delete 
so much of it as in their opinion is not 
equitable. Xow I proceed to consider 
the iiiiin questions argue 1 hy Mr. 
Krisliuaswami .\iyar for the appellants. 
The first contention was that the docu¬ 
ment in ciucstion is an agreomenl to leise 
.ui I as it i.s not registered, it should not 
h.ave been received in evidence in support 
of a claim for sjiecific performance. It is 
settled law : see Xarui/anayi Chelty v. 
Muthiah Senuii’iia) that a document re¬ 
quiring registration cannot he the basis 
of a suit for specific performance. The 
question is whether Ex. A is an agree¬ 
ment to lease or an agreement to mort¬ 
gage, If it is the latter, it does not re¬ 
quire registration. If it is the former, it 
must be registered. An intenneiliato 
position is that the document may he con¬ 
strued as a combination of an agreement 
to lease and also to mortgage. In that 
case, the further question would he who- 
thor it should ho registered. 

On the construction of the document, 
various authorities were quoted by the 
learned vakil. Before dealing with them, 
I shall examine the provisions of the 
document. It says that (a) the defendant 
has agreed to give the plaintiff in swami- 
bogam the nanja and punja properties for 
20 years from 1st May 1915 ; (b) the 
consideration is stated to be Rs. 5,000, of 
which Rs. 250 was acknowledged to have 
been received on the date of the agree¬ 
ment : (c) the balance of Rs. 4,750 was 
agreed to be paid within 15th April 1915 
when ube deed itself was to be executed 
by the defendant ; (d) the said Rs. 5,000 
and the interest thereon were to be re¬ 
alized by the enjoyment of the properties 
for 20 years. There are provisions for 
payment of kist which I need not refer to 
now ; (e) the plaintiff agreed to pay the 
defendant 100 kalams of samba paddy, 
Rs. 300 in cash, 300 bundles of strawand 
also to procure 5 0 labourers for each 
(18) [19103 36 Mad. 63=8 I. 0. 620 (P.B.). 


year ; (f) it is stipulated that the land 
should be delivered after a period of 20 
years ; (g) there is a penal provision for 
adding Rs. 750 more in case the defen¬ 
dant did not execute the deed on 15th 
April 1915. and lastly (h) the document 
provides for enjoyment of the properties 
for eight years certain, and for redemp¬ 
tion hy the defendant notwithstanding 
the fixol period of 20 years at any time 
after the eighth year on payment of 
Rs. 5,000. In my opinion, the document 
is a usufructuary mortgage, and falls 
strictly within the definition of the 
terms contained in S. 5b, Cl. (d), T. P. 
Act. Mr. Kiishnaswami Aiyar contended 
that the provision for the delivery of 
paddy, money and straw to the defendant 
took the document out of the category of 
usufructuary mortgages. I am inclined 
to think that the clause 

“partly in lieu of interest and partly in payment 
of mortgage money’* 

in S. 58 (d) does not prevent the pay¬ 
ment of a portion of the usufruct to the 
mortgagor. In niy experience of the 
Southern Presidency, it is almost an 
ordinary term of a usufructuary mort¬ 
gage to provide for the payment either of 
a consolidated sum or of an annual snm 
to the mortgagor ; and I am not satisBed 
that such a provision is obnoxious tn 
S. 58. Cl. (dj, T. P. Act. The clue to the 
interpretation of the definition may be 
gathered from Ss. 76 and 77, T. P. Act. 
Cl. (g), S. 76 provides for the mortgagee 
keeping clear and accurate accounts of all 
sums r.ceived and spent by him and alee 
directs the mortgagee to give the mort¬ 
gagor true copies of such accounts and of 
the vouchers by which they are sup¬ 
ported ; Cl. (h) provides for the surplus 
of the usufruct being paid to the mort¬ 
gagor under certain circumstances. S. 77 
provides that nothing in Cls. (b), (d), (g) 
and (h) [(b) being a provision for the col¬ 
lection of rents and profits and (d) being 
a provision for repairs] applies to cases 
where there is a contract between tbs 
mortgagor and the mortgagee that the re¬ 
ceipts from the mortgaged property shall 
be taken in lieu of interest on the prin¬ 
cipal money or in lieu of such interest 
and defined portions of the ‘principal as 
may bo agreed upon. As I understand 
this section, it means that ordinarily 
having regard to the fact that the rela¬ 
tionship is that of debtor and creditor it 
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is the duty of the mortgagee to keep pro- 
per accounts. 

But this duty may be dispensed with 
where there is a contract between the 
parties that the usufruct, whatever it 
may amount to. shall be applied in a defi. 
nite way towards the liquidation of the 
debt or of the interest on the debt. lu 
other words, S. 77 contemplates a con. 
tract between the mortgagor and the 
mortgagee that the income of the pro¬ 
perty shall be appropriated in a parti¬ 
cular manner. I fail to see wliy a con- 
tract that a definite portion of tiie income 
shall be paid annually to the mortgagor 
should nob find a place in a deed of mort. 
gage or in an agreement to give such a 
deed. Therefore without reference to the 
authorities, I am of opinion that tlie 
document in question is an agreement to 
give a usufructuary mortgage. No doubt 
the terms of S. 105, T. P. Act. are bo a 
large extent complied with by this agree¬ 
ment. The Rs. 5,000 may be regarded as 
premium, and the annual payment may 
be regarded as rent. The insertion of a 
clause as bo enjoyment during a specified 
period is also within that section : but in 
a lease simpliciter, there will be no pro. 
vision for interest upon the amount ; and 
there will not be a provision for redemp. 
tion as in the present document. I am 
therefore unable to hold that this is an 
agreement to lease. 


There is DO doubt a possibility of coi 
struing it as a combination of an agre 
menb to mortgage and to lease. The eli 
inents which make up a mortgage are I 
be found in the provision relating I 
principal and interest and to the redemj 
tion ot the property after a fixed perio( 
It 18 also clear that the property is n 
garded as security for the moneys to t 
advanced. The supplementary provisio 
regarding the annual payment is in th 
nature of a lease. Therefore, there i 
great force in the contention of the leai 
ned vakil that the document in questio 
partakes of the character of a lease 
of a mortgage. Even in that view, 

LnM presently, the docume 

would nob ^ require registration ; b 

my inolmation is to regard the doc 

Imenb as purely a usufructuary mortga? 

because a mortgage of that kind h 

many elements in common with a leas 

Now I shall deal with the cases quot. 
at the Bar. The oitations from D 
whose B book on Mortgage, Vol. 1, pp. i 


and 9(5, only point to fcho dinicultie.s 
attendant upon the ccmstniction of such 
documents. The loiuiied autlior. nftor re¬ 
ferring to tho conllict of jiuliciiil opinion, 
inclines in favour of liolding siniilur 
documents to ho agreemenfs to ni<ntg;ige 
and not to givoalca^o. With oniMir). 
servabion of his, I am in cnliio iigreo- 
raent, namely tliat the consliiu-iion mnst 

he based upon tho intention of tho imr- 

ties and not upon an acaileinical discn>^- 
sion regarding tho inapt words used in 
the instrument. In lieferenre ini,ler 
Stamp Act, S. 46 (5) tlie n fur 

consideration before the Full Bench was 
as to the stamp to he allixed on the docu¬ 
ment. There were three instruments ho- 
fere them, hut we aie concerneJ only 
with tho third of them. Tlio learned 
Chief Justice who delivered tho judg¬ 
ment of the Court .siys that : 

’■ althontjh the p.vrties may have iimleislocd ami 
described tijo traiisictioii a iiiortgaso, il was 
in f.aot a sile of a Unn or a ka^e ft r year.- 

witha rrseiv-d rentof Rs. 35. in ccmsidrraiiun 
of Rs, 8y9*12-0, the anioiml of the debtaiid in¬ 
terest.” 

It is not shown that there was any 
provision for redemption in that ease. 
This opinion of the Chief Justice iTiay 
no doubt, be taken as sugg'-sting that 
aUhough interest may he payable upon 

the advance the document may still he 

regarded as a lease. I do not think that 
this case covers the present. In Earn- 
ynara. Peda Subbayya v. Kakerla Chen, 
nappa (6) the question related to limita- 
tion. There the document was completed. 
It was not an agreement that the learned 
Judges bad to consider. Ex. B, wliich is 
•given in full in the judgment^ contains 
no stipulation for redemption as in the 
present case. Therefore this is not an 
authority which is conclusive on the 
point. On the other hand, the cases 
quoted by Mr. Muthukrishna Aiyar on 
behalf of the respondent show that docu¬ 
ments like the present one should be con- 
sbrued as mortgages. Mashook Ameen 
Suzeada v. Marem Reddy (l9) is a case 
ID point. In Reference under Stamp Act, 

S. 46 (20) four Judges of this Court held 
that a provision for enjoyment of the 
property for a particular period coupled 
with a loan rendered the document a 
usufructuary mortgage. No doubt the 
opinion was given with reference to the 
amount of stamp duty payable. It ia 

(19) [1874-75] 8 M. H.O.R. 81. 

(20) [1898] 21 Mad. 868 (F.B.). 
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also true that there was no provision for 
tlie payment of rent as such. I do not 
think that in the present case it can he 
sail that there is a provision for pay¬ 
ment of rent as such, lleforence may 


ments in Cl. 2. Further the .dehnition 
of the term ‘ lease” in S. 2 includes an 
agreement to lease as well ; whereas, 
under the definition of the terms ‘ mort¬ 
gage” or “sale” as contained intheTraos. 


also be made to Mtil.miuJ Muae Um trji 
wBaga.s Anhin ji IJviiir {'ll). I do not 
|)ropos 0 to consider the other cases quoted 
liefore us. ;is, in my opinion, the docu¬ 
ment in -Jiiit is strict ly within tiicdefini¬ 
tion of the teni 'usiilruetuary iiiortgtge ' 
and the I'rovision for videmiiti'.'n would 
bo inconsistent with the parties having 
intended to troit it as an agreement to 
lease. 

Tlio inteniiodiito viow which f referred 


to, namely of rogir'ling the document as 
a cotnliination .>( mortgage and lease, 
derives its support from the decision of 
the ludicial Committee iu Bengal Indigo 
Compann V, Roghohur Das (l). The 
other decisions, Reference under Stamp 
Act, S. 41) (22), .'lellaga Varigath Sila^ 
pani v. Vitd'ikipnl Manakel Ashtamurti 
Namhudri (2), Verlathail Snbba Ran 
V. Manicude Naraiionai^D, and Gopalan 
Nair V. Kunhan Hlenou (3), also regard 
documents more or less of a similar 


far of Property Act, an agreement to 
mortgage or an agreement to sell would 
not be included. It is rather an anomalous 
l>05ition that an agreement to lease should 
be com[mlsorily registrable whereas an 
agreement to give a mortgage or to sell 
should he exempted from such a pro¬ 
vision. However the legislature has 
chosen to impose such a liability upon 
agreements to lease alone, and we are 
bound to give efieot to that intention. 
-•U the same time, it is clear that unless 
a document comes strictly within the 
four covuers of the e.xpression lease” 
we would nob be justified in holding that 
the document should he registered. The 
learned vakil for the respondent drew 
our attention to some decisions which 
have held that provisions relating to 
registration should be very strictly con¬ 
strued. Anijed Ali v. Ala Rji/isli (24) and 
Jiioan Ali Beg v. Basa Mai (25) have 
laid down this principle. I am in entire 


character as not wholly within the cate¬ 
gory of usufructuary mortgages. Gran- 
ting that tlie document in question is not 
an agreement to mortgage, I am unable 
to agree with tlio contention that it 
should be registered under tlie Registra¬ 
tion Act. Under S. 17, Registration Act, 
written instruments referred to in 01. (i) 
sub-CIs. (a), (b) and (c), which would 
include sale.s, gifts and mortgages, should 
he registered, if the value exceeds Rs. 100. 
Sub-Cl. (5), Cl. (2) in terms excludes 
from this liability documents which, by 
themselves, do not create, declare, assign 
etc., rights in immovable property. That 
clause makes it clear that an agreement 
to sell or to mortgage need not be regis¬ 
tered because Cl. (2) begins by saying 
that : 

nothing in 01s. (b) and (c), sub-S. (1) applies to 
tiro following instruments.” 

It is noticeable that sub-Cl. (d), Cl. 1 
is not referred to in Cl. 2. Cl. 1 (d) says 
that : 

” leases of immovable property from year to 
year, or for any term exceeding one year, or 
reserving a yearly rent should be registered.” 

As I said before an agreement to give 
a lease is not among the exempted docu- 

(21 19091 82 Bom- 569. 

(22 18821 8 Cal. 254. 

(23 U882] 4 Mad. 113. 


agreement with those decisions. It' 
opinion, any provision which has tu0 
etl'ect of preventing parties from adducing 
in evidence a specified document for want 
of a technicality should be very strictly 
construed, and tliereforo unless a docu¬ 
ment is a lease, pure and simple, I see no 
reas<t:i ijr applying S. 17, Cl. 1 (d). R^S's- 
tration Act, to such instruments. R the 
term regarding the lease is only incidental 
to the main provisions of the document, 
I am prepared to hold that such a docu¬ 
ment need not be registered. I am also 
impressed by the argument for the res¬ 
pondent that, at best, the document in 
question is an anomalous mortgage M 
was held in Raman Nairv. Vasudevan 
Namboodripad (26) and Kaderkutti v. 
Imhhhi (27). If it is a mortgage of that 
description my view is that it does not 
require to be registered, because it 
come under Cl. 1 (b)and (c) and Cl. 2 (5). 
S. 17, Registration Act. In this view, 
it is unnecessary to consider the further 
point argued by Mr. Krishnaswami Aiy®*^ 
that if there was a combination of a 
mortgage and lease, the unregiste^ 

21) [18081 9 W.R. 537. 

25) [18871 9 All. 103. 

26) [19041 27 Mad. 26. 

(27) A.I.R. 19U Mad. 817=24 I. C. 127. 
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dooiimoDt OAnnofc be looked tit ovoti for 
the purpose of enforcing the term relat- 
ing to the mortgage. 

The next important point is whether 
even if it is an agreement to give a usu. 
fruotuary mortgage, a suit for specific 
performance is competent. The learned 
vakil for the appellants witli his usual 
ability contended that, if the amount 
agreed ui)ori was not fully paid, by asking 
for speciGc performance, the plaintitV 
would be compelling tlie defendant to 
accept the loan with reference to the 
balance remaining unpaid. In S'vth 
African Territorie.^ v. ]Vnlli)irjln)t (lo), 
it is definitely laid down that a contiact 
to lend cannot bo specifically enforced, 
affirming the decision of the Court of 
appeal in South African Terri'orie% v. 
Wallington (14). That principle has Ijeen 
followed in this country in Shuik Galim 
V. Saaarijan Bibi (15). Ramnkrishiia 
t altar v. Narayano Patter {^Q) also be. 
longs to the same class. Mr. Krishna- 
swami Aiyar contended that an agree- 
ment to borrow stands on the same foot- 
mg as an agreement to lend. It is not 
necessary for me to disagree with that 
contention, although I am nob prepared 
to hold chat the principle of mutuality 
as laid down in Flight v. Bolland (29) is 
of universal application. Without quob- 
ing many cases, I mav refer to .Tones v 
Tankerville (Earl) (30) where the princi^ 
pie of mutuality has been departed from to 
sorne extent. The decision in MirSnrw- 
^yjan V. Fakhruddin Mahomed Chow, 
dhuri (31) does nob say that such a prin- 
ciple is of universal application. 

prayer was 

that the defendant should be compelled 
to accept tbe balance of tlie loan. I would 
have agreed that the suit should bedis. 
missed. The principle of the English 
decisions followed in this country is that 
no person should compel another to ac¬ 
cept a loan as he could very well advance 
lb to another, and it would he unjust to 
compel the would-be borrower to accept 

the loan y ‘ BuuS T""" 

fKi. «ku!r 1“ the present case, 

thfl ,1 ° Chit is not to compel 

aim tM t The 

^m IS to obtain the security for the 

A I.R. 1916 Mad. 684=20 I C flfts 
118281 4 Rum. 298. ‘ 

. . 119091 2 Oh. 440. 

(31) [lOial 80 Cal. 232=89 I. A. 1=18 1 , c. 831 


(28 

(29 

(30 


money already iidvancod and tlial. socii- 
riby having been proinisod hy (Ik? docu¬ 
ment. the defendant Ikuim t In fnllil it, 
Tliero is a docisitMi .d the .Mlahaliad High 
Court in v. pr.ig li.il (.d?) in 

which Mahmo()il. .1,, oxpre-vsos a duulit, 
whether, oven when the whole ,,t' tlm 
money agreed ii]ion has l.eon inid. dm 
plaintill will ho entilloil to -•ik,* for spe. 
cific porfornianco The loarnod hidgi? is 
ajtparently of oinnion thaf. motiyy com¬ 
pensation would meet the on Is of juH icu 
in such cases. 1 am afraid that die Icr.i n- 
ed Judge has not advordKl tn the fact 
that the socu' oig of a socurif y liy a len. 
der is far lO’ ro inipoitant to him than 
thoobtaining.if ;i ieoreefor money against 
the horrower, 

This view of ^^alllnool, J., i.s opposed 
to two decisions of very eminent Judges 
in England in Ashton v (10) 

and Ilcnnnnn llodnec {W}. In ■1\ Ifnis. 
hury 7 j the law is thus suminarised: 

Inequit.' aiiiovlga’e i'cri“iti‘tl liv a coiilrn:-' 

(o execute, when alegil i'i‘'rtfa-’,.\ or 

1)7 a conlnict that certain property shall staml 
as a security for a certain sum. " 

In Fry on Specific Performance, the 
same principle is enunciated. In S. 54 
the law is thus stated: 

The Court will specifically cnfoicc .i contract 
lo execute a mortgage, and tbateveu with an im¬ 
mediate power of sale, where the money ha* boon 

th^cfntrac'td-“‘'°‘^ 

I fail to see why these principles should 
not bo followed in this country. There-^ 
fore I am of opinion that the suit asl 
brought was rightly instituted. As re ' 
gards the proper reuiedv to be given, 
there is room for considerable divergence 
of opinion. The Subordinate Judge lias 
decreed specific performance of the entire 
contract on payment of the balance due. 
It was argued by Mr. Krishnaswami Ai- 
yar that this provision in the decree in- 
directly compels the defendant to accept 
the balance of the loan, Speaking for my- 
self. I do not think that this objection 
IS well founded. What the House of 
Lords has laid down in the case already 
referred to is that a party plaintiff is not 
entitled to claim specific performance of 
a contract to lend or to borrow. If he 
comes into Court with such a specific 
prayer and if there is nothing more in 
the plaint, the suit will be rightly dis- 
missed. But where the prayer is strictly 
within therig htsof the plaintiff, it is com- 

(32) [1883] 6An744. 
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potent to the Court, to annex conditions 
it; the decree calculated to render justice 
hot ween the parties. The domain of the 
rigiits of the parties is then passed and 
that of the function of the Court conies 
into i»lav. The Court, in the plenary 
jiowers it possesses of exercising discre¬ 
tion or of imposing suitablo conditions in 
tho interests of justice, being seised of 
tho suhject matter of tiic suit, can pro- 
ceel to annex or disannex conditions sue 
niotu in order that complete justice may 
he rendered. 1 do not tliink that tho 
principle tli it there cannot he a suit for 
specific performance eiMior to borrow or 
to lend ha? any ipplieation to the exor. 
cise of tlie Court’s powers as above indi¬ 
cate!. In my opinion tlierefoio tho view 
taken liy the Subordinate Judge that spe¬ 
cific ))orfornianco should ho decreed on 
pavment of the balance was well within 
his jurisdiction. 

Tliere is authority for enforcing the 
contract in its entirety even though the 
full amount has not been paid. Mr. Mu- 
ihtikiishua Aiyar quoted Bafts v. Cliiely 
(13), wherein Sir Johan Leach, the Mas¬ 
ter of tho Rolls, decreed specific perfor- 
nvince of a contract to mortgage even 
though tlio full amount had not been 
paid. This case is no doubt open to tlie 
construction pub upon it by Mr. Krishna- 
swami Aiyar that the decree was by con¬ 
sent. Rub if the decree could nob bo pass¬ 
ed, tlie Master of the Rolls would not 
have acted on the consent, therefore the 
procedure adopted must be taken to have 
been legal. I fail to see why the Courts 
should not do what the parties can agree 
to and impose a condition for the pay¬ 
ment of the balance before specific perfor¬ 
mance is decreed. There is also a cita¬ 
tion in 21 Halsbury at p. 75 under note 
(b) of an Irish case of Hunter v. Lang¬ 
ford (l2), in which specific performance 
was ordered of an agreement to grant a 
mortgage for a loan of £30,000 of which 
£1,000 alone had been already advanced. 
In my opinion therefore the decree of the 
Subordinate Judge is not wrong. My 
learned brother thinks that this is a case 
in which our discretion should be exer¬ 
cised by decreeing damages, rather than 
decreeing specific performance. I agree 
with the order proposed by my learned 
brother as to costs, damages and indem- 
nity. 

S.N./r.k., Decree varied. 
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Si'SiiAGiRi Aiyar, J. 

Haindui Muthirian — Defendant- 
Petitioner. 

V. 

Chinnak'inu Muthirian — Plaintiff— 
Opposite Party. 

Civil Revn. Petn. No. 67 of 1918, De¬ 
cided on 10th October 1918, against 
decreo of Small Cause Court Judge* 
Trichinopoly, in Suit No. 2804 of 1917. 

(a) Limitation Act (9 of 1908), Art. 61— 
Joint mortgage bond—Payment in excesi— 
Suit for contribution against co'inorlgagor 
— Limitation commences from payment of 
last payment. 

.\siiit to recover excess paymeuts made by the 
plniiitifi towfird-a joint mortgaco bond execu¬ 
ted hy liimficlf and tlie defendant, is a suit for 
contribution and must be brought within the 
peiijd of limitation prescribed by Art. Cl.Scb. 1 
Liin. .\ct, the period counting from the date of 
tho last p.iymcnt made by the plaintiff: any 
payment made by the defendant suhsrquently 
thereto would be of no avail to the plaintiff. 

[P 3330 1) 

(b) Limitation Act (9 of 1908), S. 19—Ac¬ 
knowledgment of liability. 

Where a plainliff, who is about to get a mort¬ 
gage l)ond assigued to himself, receives a notice 
fioin the (Icfend.uit that “if you get an assign* 
mout. out of the sum of Rs. 100 that may still 
bo duo my liability will be only Rs-5t'": ^ 
notice does not amount to an acknowledgment o 
liability to the Dlaintifl. It is only an acknow¬ 
ledgment of liability under the bond. LP ^ .| 

(c) Civil P. C. (5 of 1908), 0. 7, R. 6-Suit 

barred by limitation—Ground saving imii • 
lion must be specifically stated. , 

Where a suit is brought after the prescribe^ 
period of limitation, it is incumbent on the plain 
tiff, under 0.7, R. C, to state 
ground on which the bar is saved. IP “33 0 j 

T. V. Muthuhishna Ayyar~ior Peti¬ 
tioner. 

S. Venugopala for Opposite 

Party. 

Judgment.— I am unable to agrw 
with the learned Small Cause 0^^ 
Judge on the question of limitation. 1 ® 
facts are not in dispute. The \ 
and the defendant had jointly execu e 
a deed of mortgage to one Appaoi®^^*^' 
The amount secured by the mortgago wa 
Rs 300, which came to nearly Rs- , 
with interest thereon. The plaintiff 
admittedly Rs. 306 and the defendani 
only Rs. 227. This is a suit to recover 
from the defendant contribution for 
amount which the plaintiff had par 
excess of the,amount due from oi®^ 
There were various pleas in the low 
Court and I need not refer to all of t 
now. The only point is whether 
suit was within time as one for contr 
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tion. The last payment by the plaintilY 
was made in January 1914 and the suit 
was instituted on 2ncl July 1917. Prima 
facie it was more than tlireo years since 
the accrual of the cause of action The 
learned Judge in tlie Court below was of 
opinion that as the defendant made pay¬ 
ment under the bond in September 1914, 
the bar of limitation was saved, lie is 
clearly wrong in this view. It is not 
Ithe payment of the defendant that 
matters, but it is the payment by the 
plaintiff that gives him the liglit to sue. 
as the plaintiff s claim is in respect of 
the excess payment made by him. To 
such^ a suit, Art. 01, Lim. Act, is clearly 
lapplioablo and under that article the suit 
must be brought within three years of 
the date of payment. If any authority 
were needed for this view. I may refer 
to the order of reference made by Bhash- 
yam Ayyangar. J.. in liajah of Vit,ana. 
Oram v. liajah Setrucherla Somase- 
hhararazu (l). The learned vakil for the 
petitioner did not support the judgment 
of the lower Court on this point. What 
he contended was that the claim against 
the defendant was saved by'the acknow. 
ledgment under Ex. 4. It was a re'tjs 
tered notice sent on 26th July 1914. be. 
fore the defendant had made the last 
payment. A t that time, defendant heard 
that the plaintiff was about to get the 
mortgage bond assigned to himself and he 
sent this notice saying that: 

R u,?,. an assiRDmeat, out of tho sum of 

'vN. 

lliis 18 not an acknowledgment of the 
liability to the plaintiff. It is only an 
;acknowle.lgrnent of the liability under 
the bond Apart from this there is an- 
other fatal objection to regarding Ex. 4 
as an acknowledgmept, because under 

tifT wi ■ I upon the plain¬ 

tiff who brings the suit, after tho pres- 

n riMvli^i'ationtostateex. 

phci ly the ground on which the bar is 

saved. He has not stated that. There 

18 no issue about it and there is no evi- 

nSiff under to the 

plaint ff. For all these reasons Ex 4 

limitation 

brought more than three years after the 

is Lh P>»*“tiff and 

a^snoh it 18 ba rred by limitation. The 

(1) C190S1 26 Mad. 086. 
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decree of tlio Subnnlinafo Judge must i)o 

reversed and the .uit dismissed with costs 
throughout. 
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AI r,IS, c. . 1 . ND \.\fll.i.' ,1 

Official Vc-i 

tioner—Appollaiit. 

V. 

T.Ii. Mehta nmt S'.uis 'ivospou-lm,! 
Original Side Apjtoal No. i ];)j- 
Decided on -Itb l^rccmlior lUls, 
judgment of Coutls-TroKor J T) riii, 
December 1917, 

ligOgrT ^r’7, Insolvenr-y Acl 

(iyU9', S. 56-h must be shown that tran¬ 
saction was entered into with dominant view 
ol preferring particular creditor. 

To hring a tr.ui.>:iction wiilii,, t!;o ‘copo of 
b. 50 I rc>ideucy Towns Insnlvem v \,r i( „„Kt 
he Shown that it w;i. 0Ti(t*r.d inio wiih Uio 

dominant view of piv-fctrinR the I'liiit ular cn- 

-.1 T li’V.ICj 

(1909), 56-'Fr.udul.n, "l! 

Test for delerminalion-Chief intenlion or 
•tateof mind of person making transfer 
must he looked into. 

The test for detormininR what is fraudulent 
preference within the meaniug of the section 
uot whether the effect of the particular transfer 
or payment IS fraudulent or whether there has 
JSitr • ! preference, but what was the 

to nrefA^ H*\“'‘^\conRequeDce of the act bciuR 

to prefer, the intention to prefer follow?, ^ 

fc) Presideney Towns Iniolv^^ a 

(19091 S w-.u Insolvency Act 

liyuyj. b. 56 With a view to prefer” 

means with the view to prefer. 

The words - with a view to prefer " in the sec- 

non moiin with tho view lo prefer^': ^2 I. C 79.5 

Diss. fn.„r r.ake, In re flUOl,' and 1 Q. ^.'710 

figogfT Act 

( 909), Ss. 55 and 56 —Transfer for full 

consideration and not amounting to act of 

Insolvency-Purchaser having no notice of 
act of Insolvency-Transfer is not void. 

.na consideration 

and does not amount to an act of insolvcncv hv 

reason of an intent to defeat or delay creditors 

or otherwise and the purchaser has no notice of 
A person m insolvent circumstances in order 

Srson; 'iJ’fi? with various 

^rsons, to the respondents, who were one of his 

HtLr was that the 

laUer should buy the diamonds at an agreed 

cmdk ^“0 00 the pledges^and 

accounts. The 
the sales not only 
redeemed but a very Urge pot- 
of the debt due to tbe garnishee was also 
aiscbarged, while much heavier debts on promis¬ 
sory notes to other creditors wore left undis- 



334 Madras Offl. Assignee v. Mehta Hons (Wallis. C. J.) 1919 


churgcil. The triinferor was some time alter ad* 
judged an iiisolveut. Oo aa application bv the 
OiTicial As.4-uee to declare the transfer void and 
UQderS<.'lo and 5G. Presideac-y Town? In^ol- 
veiiCy Act : 

Held ; that the transfer was not voidable 
cithcr as a fraucluiciit preference or as wanting 
in good faith under Ss. 6o and 5G of the Act. 

LI’ 335 0 21 

(e) Presidency Towns Insolvency Act 
(1909), S. 56—‘Good faith’’—Transaction 
should not be in fraud of bankruetcy laws. 


Per N'liitcr. d.—Tho words “ in good faith ” 
m S, fj'- require that the irau'action should not 
bn in fraud of the haiihruptcy laws. (P 338 G 1] 


M. D, Deradosa, Sfi^rt nm/ Bowes 
for Aiipollant. 

Xugent Orinit, Gr-nit and Oreatorei:— 
for Opp)0=it6 Parties. 


Wallis, C. .1.—This is an appeal from 
an urdorof Coutts-Trotter, J., dismissin;^ 
fho Otlicial Assignee’s api'licatiun by 
notice of motion for a declaration that 
the sale of diamonds by tlie insolvent on 
and after lOth May 1017 to the gar¬ 
nishees, T. B. Mehta and Sons, was void 
as a fraudulent preference under S. ab. 
Presidency Towns Tosolvency Act, or in 
the alternative under S, 55, as the sale 
was not bona fide and for valuable con¬ 
sideration. In my opinion, the decision 
of the learned Judge was right on both 
points. We are not now concerned with 
the propriety or morality of the insol¬ 
vent's conduct in obtaining large quanti¬ 
ties of diamonds on credit from various 
linns and pledging them for advances to 
Nattukottai Chettios and in persisting in 
thi.s course when he was clearly in insol¬ 
vent circumstances and had no prospect 
of paying for them. . Those are matters 
to be taken into consideration at another 
stage. In the middle of May 1917 the 
insolvent was in very embarrassed circum- 
stances and was unable to meet his obli¬ 
gations as they fell due. He was indebt¬ 
ed to the garnishees, Messrs. Mehta and 
Sons, a Madras 6rm, with whom he had 
had largo transactions in Rs. 36.062 
against which eight bundles wore out- 
standing and also in Rs. 3,000 on general 
account. Two hundies which fell dne on 
19th were not presented at his request 
(Ex. 10, dated 14th May 1917), but a 
third hundi which fell due on the same 
day was not met and they began to press 
him. The insolvent then proposed that 
the garnishees who wore diamond mer¬ 
chants should purchase from him dia¬ 
monds which were under pledge to vari- 
ous Nattukottai Chetties and apply the 


surplus, after discharging the pledges, in 
satisfaction of the hundies. 

The diamond market was then rising 
and Melita accepted the offer and in the 
course of live transactions between 25th 
May and I2th June purchased diamonds 
to the extent of 'Rs. 28,000 and in this 
way obtained payment of the hundies. 
It is not now disputed that he paid a fair 
price for the diamonds. An examination 
of the pledgee’s accounts in the coarse of 
the case revealed the fact that the pur¬ 
chases by the garnishees from the pled, 
gees wore larger than was necessary to 
pay them off out of the surpluses and that 
the insolvent was paid over Rs. 41,000 
by the pledgees as a result of the tran¬ 
sactions. The evidence is that this result 
was obtained by including in the sales, 
apparently without the garnishees’know- 
le.lge, other diamonds which were not 
under pledge. Any adverse inference 
that might arise from this fact is nega¬ 
tived by the evidence that between 25th 
May, the date of the first of these sales, 
and his arrest at the end of June, he 
made payments to the other creditors 
amounting to more than Rs. 71,000 to 
meet his moro pressing obligations and 
at the same time put off other creditors. 
All this shows that he went on trading 
when in hopelessly insolvent oiroum- 
staances, not that he entered into the 

transactions DOW impugned with a view 

to prefer these particular creditors. Tbe 
learned Judge has rightly held that to 
bring a transaction within the scope of 
S. 56 it must have been entered iuto 
with the dominant view of preferring the 
particular creditor. 

That construction has recently been 
criticised in an unroported case^ io f'b*® 
Court as proceeding upon a consideration 
of cases decided before the section 
enacted. Bowen, L. J., deprecated this 
mode of construction in Griffith, -b® 
parte (l) and Hill, Ex parte ; Bird, 
re (2) and in the latter case expresse 
the opinion, on a careful consideration o 
the various ways in which the 
of the section could be construed,^ tbft; 
the words “ with a view of givmS „i 

creditor preference over other creditors 

must be read as equivalent to ■ 

view,” the real, effectual, -i 

view, of giving apreferenoe to thecredi ^;| 
the word “a” being equivalent 

"(1) [1883] 23 0h.r). 69=52 L. J- 

(2) 11883] 23 Oh. D. 695=62 Ii. J* 
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That construction was accepted and was 
approved by the House of Lords in Sharp 
V. Jackson (3) several years before that 
section was re-enacted in India in 1907 
and again in 1909, and the Indian, legis- 
lature must, in my opinion, have contem¬ 
plated that that construction ivould be 
[followed here. In the present case the 
evidence, in my opinion, does not show 
that the insolvent entered into these 
transactions witli the dcrainant view of 
preferring the garnisl^ees because, as is 
suggested, they were Madras creditors 
.whereas most of the other creditors were 
in Bombay. The evidence rather shows, 
in my opinion, tliat he was acting 
throughout exclusively in his own inter- 
est and with a view to keep his Ijusiness 
going which he could not do without 
satisfying the garnishees creditors’ on the 
spot who were pressing him to meet his 
obligations and were not to be put off 
with excuses. As regards S. 5,5, the sales 
now in question were for full considera- 
^lon and did not amount to an act of in¬ 
solvency by reason of an intent todefeat 
or delay creditors or otherwise, and the 

purchaser had no notice of an act of in. 
'solvency In these circumstances r.hey 
imusb be held to have been made in good 
jfaitynd for valuable consideration and 
not to be avoided under S. 55. The an- 
peal fails and is dismissed with costs 
Oosts on the original side scale 
Napier, J.-TI, is is an appeal from 
llio judsmont of Coutts-Trottor, .1.. on a 
motion on behalf of the Olfioial Assisnee 
for a declaration that certain sales of 
jewels by the insolvent, Muthiah Chettv, 
to he 6rm of T. B, Mehta and Sons are 
void as not being bona fide transactions 
and further as constituting a fraudulent 
preference of that lirm iu that tZ Zo 
coeds were largely utilised for diseharg 

waoa diainondmercirntin ^ 

monds here to a certain extent and to a 

loooly insol'ert, Tir’sales ''T' 

iTtfan'd^ir ^ ^ 

saeJons- ™ 26 h°X“ nd f ^ 
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purported to l>e, aecoidin;- to the evi 
dence of the garMit;hoe. ,d those dianion.U 
only, tho garnishee l.uving the diamonds 
at an agreed price, paying ihe amount 
duo on tho pledge and .lelitii.; the 
balance as against promi^..,ry m.to. 
with the result that the nl.olo of the’ 
promissoiy notes and :.ii ,i-)„uiil diKMm 
a general account t.. th.- g.u-iiishe,. v 
discharged, while much heivici dcM.-.on 
promissory notes to other erf'ditm > w nc 
left undischarged. The learncu di;: 
has found that the sales are not \oi<l m.n 

fraudulent preference. 

^ Mr. nevadoss has attaeked (hc-e lind 

uigs as being based on an ei ioncotH vies\ 
of the law and ;ilso c-juleiids that on tlic 
true view of the facts they cammt ho up. 
held. Ills contention on the law was a.s 
follows; that every transacfiori nv which 


a creditor is given a prefeimice is pie- 
suinably fraudulent and that ihere :ir.> 

only throe conditions under wliich >uch 
transactions will bo sustained, naniuly 
wlierc tbo transaction is to recoup a 

breach of a trust, where the trausaction 
13 compelled by threats of legal proceed¬ 
ings and where the insolvent bona tide 
believed bo could avoi 1 baukruptcy and 
entered into the transaction for tliat luir- 
pose. In my opinion there is no war- 
j^nt for this contention. All that Mr. 

Uevadoss has been able to do is to invito 

our attention lo cases in which these con- 
ditioDs have been hold sullicient to estab¬ 
lish that there was no fraudulent pre- 
lerencG in tlie jiarticular case. 1 entirely 
agree with what fell from tho learned 
^hief .Justice at the beginning of the 
argument that what we have to do is to 

construe the Act with the assistance of 
decisions of eminent .Judges in England on 

^milar words in the English statute. 
The learned trial Judge, although he does 
not refer to the language of the section 
starts with this proposition that he has 

toconsider what was the dominant mo¬ 
tive of the insolvent in carrying througii 
this transaction. I agree that this is 
real consideration in the case, but I think 

It advisable to state how this proposition 
IS arrived at. 

The Act to be construed is the Presi- 
iqno^ Towns Insolvency Act 3 of 
lyuj, and the important sections are S. 9 
which dehpes an act of insolvency, S. 55 
which avoids certain transactions made 

years of insolvency, S. 50 
which declares certain transactions with. 
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in three months of the insolvency fran- 
(lulcnt an 1 void, and S. 57 which protects 
certain transactions. The corresponding 
English Act is the Bahkruptcy Act of 
18^33 and tlie corresponding sections are 
Ss. 4, 47, 48 and 49. Dealing first with 
fraudulent preference, the words of S. 5») 

with whicli we aro concerned are: 

‘'I'2vorv tran^for of prop^rtv, overv p’lvmont 
made, by any pori^on imahto to pay hU debts 
they become due from \i\< own ^iiioney in fivoiir 
of aov creditor, witli a view of 
ditor *1 preferenoo over other crcditor>, if 

snch person i^ adjiKlt^'d in^clvoiit. on a potiliou 
pre'Ont d within thr o nDn 3 tl\<; aft^'r the date 
thorf'of lod'emed fiModnlont.anil void a-aqtio<t 
the OnU'i il 

The huiguige of S -18 of the I’nglish Act 
is inutatis nuitandi' identical. Tlie first 
thing to 1)0 noted aliont this section is 
that it does not sav thatevorv transfer 

* I 

of [iropoi'ty or payment hy such a person 
with the elfect of giving the creditor pre¬ 
ference is frau lulcnt and there can he no 
doubt that if the legislature had intended 
to avoid all transfers and payments in 
favour of a particular creditor without 
cousidoring the motive or the object of 
the iusolvont, it would have used some 
such words as the above or omitted the 
words with a view,” etc. We have 
tlierefore to construe the words “ with a 
view giving that creditor a preference” 
as an essential requirement for a frandii- 
lenb preference. The learned Judge in 
the course of his judgment has referred 
with disapproval to an obiter dictum of 
a Judge of tdiis Court in a case nob re. 
jiorte l in the autliorized reports, but to 
bo found in Nalam Viswanatham v. Offu 
cial Assignee of Madras f4). I do not 
think that Coutts Trotter J’s., criticizms 
are luibe justified on the language of my 
learned brother, though I am not prepared 
to agree with some of the 'observations 
to be found in that language. I mu‘^t say 
also that I think that the learned Judge’s 
language is useful as drawing the atten. 
tion to the fact that we have to construe 
a particular statute and not to apply 
principles founded on words which are 
not in the particular statute. The 
true rule of construction was laid down 
in 1891 by the House of Lords in the 
well-known case of the Bank of England 
V. Vagliano (5) and approved by the 
Privy Council in Norindra Nath Sarcar 
V. Kamalhasini Dasi (6). I am not cer¬ 


tain that this rule has always been bornein 
mind in decisions on questions,of fraudu. 
lent preference in cases in England, and- • 

I specially refer to a decision which was ! 
pressed on us by Mr. Grant, Cheese- 
l>rourjh,In re (7), from which, so far as 
the process of reasoning is concerned, I 
must respectfully dissent. We have 
liowever the guidance of very eminent 
Judges in England in cases where the 
language of the English statute was 
critically analysed and I propose to re¬ 
fer to a few of them. 

The first case which is very much in 
point is in Griffith, ex parte (i) and es- 
Iiecially the language of Bowen, L. J., at 
page 74^. He there refers to the fact 
that in judicial decisions since the Bank¬ 
ruptcy .Act there has been a tendency 
among Courts to discuss the question 
whether tlio Act hal altered the old law 
and introduced an entirely new law with 
the result that the Court has beendrawn 
into questions of pressure and volition 
and into motive of a motive, whatever 
that may mean, and he lays down that 
the true method is to go back to the 
words of the statute and be guided by 
them. Here we have a very eminent 
Judge applying the principle which was 
subsequently laid down in Bank of Eng¬ 
land V. Vagliano (5). The next is EiU, 
ex parte-. Bird, In re (2). In 
the same learned Judge speaking of h. 
the corresponding section of the Bank¬ 
ruptcy Act. of 1809, says as follows: 

‘■Whether that section has or has not 
the old law is not a matter that Deed bertecideQ, . 
though there is oonsiderahle aulbority for say 
ing that it has not. But however that may 
wc have to look to the words of 8. 92, and 
aro ‘‘with a view of giving such creditor a P 
cnce over other' creditors.”, 

He then considers the meaning of th® 
words ‘*a view” and says: ^ . , 

■'I should prefer keeping to the 
instead of ’motive', though in nine jQ,” 
tea the two words may come to the same 

He declines to accept the ^ suggsst'O^, 
that the words "a view” mean ^ solo vie 
on the ground that if the legislature 
so intended it would have used the v? 
“sole”. He is of opinion that the ^ 

“a” is equivalent to “the” 
that “the view’ means the dominan 
substantial view. , 

These two cases were 
applied by a Division Court \n Bf * 

17) [18711 12 Eq. 358=40 L. J. Bk 79- 

•Page of [18831 28 Ob. D.—Ed. , 


(4) [19161 32 I. 0.795. 

(5) [18911 A. 0. 107=60 L.J.Q.B. 145. 

(6) [18961 23 Cal. 563=23 I. A. 18 {P. 0.) 
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re Official Receiver, Ex parte (8). That 
was a oase where pressure was relied on 
^19 taking the case out of the Statute and 
Wright, J., laid down that in such a case 
it must be found that pressure was the 
substantial ground of the payment being 
made which is of course equivalent to 
saying that the intention to prefer would 
not be the substantial ground, Vaughan 
Williams, T., says: 

“Tbo law is well establi^bod now that ooo has 
to ascertain in each case what was tlic dominant 
motive which operated on the bankrupt’s mind.” 

And in another part of the judgment 
was the substantial, effectual or dominant 
view with which the debtor made the payment 

a preference o( that creditor?” 

The next case is the decision relied on 
by the learned Judge in Sharp v. Jack. 

^o«(3). There the learned Lord Chan¬ 
cellor endorses the view of Lord Ksher 

in the Court of appeal in the same case 
that the question depends not on the 
more fact that there has been a prefer¬ 
ence bub also on the state of mind of the 

person who made it and that it is nob 

suflicient to say that the natural con¬ 
sequence of the act being to prefer, the in¬ 
tention to prefer follows. This decision 
IS specially important as it has been 
treated in subsequent cases as endorsin'* 
the correctness of the decision in the 
Court of apiieal in the same case That 
hsuhiiominee. New. Prance and Gar 
rard's Trustee v. flunting (9). 1 liave 
already referred to one extract from 

Lord Lsher s judgment. Other passa-os 
are as follows: 

What had lie obviously in view when 
he executed this deed ? . . . . u «ems 
to me clear that he made this conveyance, not 

with the intention’ or ‘view’ or ‘object’ or 
whatever It may be called, ofprcferirng these 

himeeH ^Und^r Balding 

d ?«. Lr ^ circumstances what he 

did U not a fraudulent preference within the 

A’ Smith, L. J., says : 

whether ILIT® that, to ascertain 

wneiber there has been a fraudulent nreferonce 

the domToaot o; 
wJ making the preference 

prefcrriog others or for some othsr motive. ” 

Obitty. L. J.. says : 

Prance h^^n ‘be view which 

to prefer Ihew. conveyance. Was it 

treditora? trust CBtates to other 

of ““ ‘1’'^ Court 

of_^p^n this case were applying the 

(8) tl898] 10 Morrell 16. ' ~ - " 

<‘J) U8973 2 Q. B. 19=C6 L. J. Q. B 551 
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tests lai.l down in fh-if/Uh. Ex parte ill 
Nill.hxparte JJnd h, ,v(”)an.i in con- 
sequence of this unanimitv of (ho Court 
of appeal and i(s enduisonieni, hv (,ho 

IIouso of lairds. Wright. J.. in o/’s 

case{lO)saidas(ollous- 

“Eversiucolbeflecisi.,, i,, .V,-.,. ^ 

C.ananU fntiUe v. Jlur.fir., (;•). whi-b l,.,- 
smee been atliriiied bv Ih.* I, .r,i. -.s’,//,.' 

mu/t 6/„7,7, V. Jackson {;,)! .<;o little dhlirdty 
has been felt by genilemin who practi-,- i„ huit;- 
ruptcy matters that «inestiui)s of /r.iiiJainjt i 
lerence Cimparatively seldom now arini. ” ' 

It is clear on the authority of these' 
cases that no liard and fast rule can ho 
laid down as to wliat facts will tako a 
particular case out of the statute and it 

IS not open to us to hold, as Mr, Leva 
doss would wish us to do. that certain 
circumstances only have been accepted 
ny tno Cotirbs for this purpose and no 
other circumstances will suDice ^^r 
Devadoss relied on a decision in' 

re 111), a breach of trust case. Lnt 
this case is really against him. for there 
'H'lght, J.. imdiug th.at there had been 
several broaches of trust of which only 
one was made good, held tliat there was 
a fraudulent jneferenco. The Court of 
appeal, it is true, found on the facts that 
lb was not. But the learned Judges did 
not laydown, and I venture to'think 
could not lay down, a definite rule that 
«here there are breaches of trust and one 
s made good, there cannot be a fraudu- 
lent preference. Indeed, on.theso facts 
I would niyself prefer the finding of 

ight, J. IHis LorJsliip then deals with 
the facts of the case.] I therefore agree 
nith Courts Trotter, J.. that these trans- 
action did not amount to a fraudulent 
preference. 

The remaining questions can be shortly 
disposed of. It follows from the above 
finding that the transfer was not an act 
of bankruptcy under S. 9. Cl. (b). With 
regard to S. 55. which invalidates trans. 
fers not made in good faith and for 

yaluableconsideration within twoyears of 

insolvency it has been established by the 
evidence of an expert witness that the 

price paid by the garnishee for the jewels 
wasonly4 percent, less than the valuation 
he would put on them. It is hardly neces¬ 
sary 0 say that such a variation can¬ 
not indicate anything more than a differ, 
ence of opinion. There is no evidence 
that the garnishee knew that the insol- 

!}?l mS?] ^ ’25=08 L. J.^.’764.' 

(11) UOOl] IQ. B.710. - 
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vent was carrying through this transac¬ 
tion for any other purpose than that 
whivjh he (the garnishee) thought namely 
discharging the liability to him, or that 
he was getting more money than was 
required for discharge of the pledge. In- 
doe.l Mr. Dovadoss concerled this. There 
was therefore no want of good faith 
within tlie ordinarv moaning of the term. 
Jt is true that tne words in good faith 
have been held both in Kngland and in 
this Court to require that the transac- 
'tion sliCiUld nut lie in fraud of the bank- 
Iruptcy laws. But, as tliore has been no 
fraudulent preference, it follows that 
there has been no frauil of the bankruptcy 
laws, In tliose circun^stances I do not 
think it necessary to consider the case of 
^henrs v. Goddar'J (12) and other English 
cases on the point. I therefore agree 
with the learned Chief Justice in dis¬ 
missing the appeal with costs, 

S.N./ii.K. Ajipeal dismissed. 

(12) [iSyC] 1 Q. B. 40C=C5 L. J. Q. B. 344. 
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Sesiiagiri Aiyar and Phillips, JJ. 

Chockalinga Naijakan —Defendant— 
Appellant. 

V. 

Aranachaiam Chetiia? and others — 
Plaintiffs—Respondents. 

Second Appeal No. 1801 of 1917, Deci¬ 
ded on 5th December 1918, against decree 
of Dist. dudge, Ramnad, in Appeal Suit 
No, 61 of 1916. 

(a) Landlord and Tenant—Lease providing 
permanent rent—Absolute estate is conveyed 
—Reversion to waram not open. 

Wbero a lease deed pr ovided for a permaoent 
rate of rent b:ing paid by tbe lessee for ever and 
over, and tbe same was coupled with words of 
inheritance, that the property shall descend to 
the heirs of the lessee: 

Held-, that the lease was not only for a fixed 
period, but conveyed an absolute estate, and that 
it was not open to tho lessor or bis assignee to 
revert to waram. [P 338 C 2] 

(b) Deed—Construction—Grant—Nature of. 

Priraa facie, tbe terms of a document must be 

looked at to ascertain the nature of tbe estate 
granted by it, and it is only where there is any 
doubt about its import that other considerations, 
as the extent of the right possessed by the 
grantor, can be taken into consideration: Bod- 
dinglon v, Rohinsov, (1875) 10 Ex. 270, Expl 

IP 33S C 21 

(c) Transfer of Properly Act (4 of 1882), 

S. 8— S, 8. relates to effect of grant. ’ 

Section 8 is not a canon of construction but a 
rule leliting to the legal eSect of a grant. 

[P 388 0 2] 
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T. M. Erishnaswami Aiyar —for Ap- 
pellanb. 

.4. KrisliJiaswami Aiyar —for Respou- 
dents. 

Judgment.—One Kolandaiswamy De- 
var obtained a lease for 30 years of tbe 
village in dispute from the Zamindar of 
Sivaganga in 1882. In 1886 he executed 
Ex. 1 to the defendant Ex. P is the 
muchilika from the defendant to Kolan. 
daisawmy. In March 1887 the suit vil¬ 
lage and other villages were permanently 
assigned to Kolandaiswamy by the 
Zamindar. The right of the assignee was 
purchased in Court auction by the pre¬ 
sent plaintiff and he sues to recover 
arrears of rent from the defendant. Tbe 
defendant pleaded that under Ex. 1 be 
was bound to pay only tbe rent provided 
in tbe document and that plaintiff was- 
not entitled to demand waram. Tbe main 
issue in the case was whether Ex. 1 con¬ 
ferred a permanent right on the defen¬ 
dant. Both the Courts below were of 
opinion that it was not a permanent patta 
and that it was open to the plaintiff to 
revert to waram. We are unable to agree 
with this conclusion The document on 
the face of it fixes a permanent rate of 
rent for all time to come. Tbe words 
‘for ever and ever" occur in three places 
and are coupled further with words of 
inheritance, namely the property shall 
descend to heirs. We are unable to hold 
that Ex. 1 is merely a lease for a fixed 
period. 

Mr. A. Krishnaswami Aiyar for the 
respondents referred to hoddingion v. 
Robinson (l) and contended that the 
nature of the estate possessed by the 
grantor is a conclusive test of the nature 
of the grant made to the grantee. That 

decision does not support this extreme 
contention. No doubt, in considering thej 
extent of the interest granted by 
son, the nature of his right may be takew 
into account. Geiierally, if the languagej 
of the grant is ambiguous, such consi¬ 
derations may be of avail. But where tui' 
language is unambiguous and clear, weds 
not think in construing a grant the exts^ 
of the right possessed by the granted 
should have any weight. S. 8, T. P- ' 
was also relied on. That section l^T 
down that the grantor must be 
to have conveyed only what he ^ . 
capable of conveying. It ia not a 1 
of construction but a rule relatingjo^l 

(1) L1875] 10 Ex. 270. 
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logal effect of a grant. The observations 
of the Judicial Committee in Badhakant 
Lai V. Mt, Nazama Begum (2) support 
this view. For these reasons we arc of 
opinion that priraa facie the terms of a 
document must be looked at to ascertain 
|the nature of the estate granted by it, and 
;it IS only where there is any doubt about 
its import that other considerations can 
be taken into account. In our opinion 
Ex. 1 conveyed an absolute estate. The 
further question is whether it is binding 
upon the plaintiff. On the one hand. 
Mr. 1 M. luishnaswami Aiyar for the 
defendant relied upon S. 43 T P Act 
and upon S. 26. Estate Land Act.' On 
le other hand, Mr. A. Krishnas wami 
Aiyar referred to the well-known princi- 
pie enunciated in Patman v. Barland{3) 
y essel, M. R., that where a man has 
notice of the document, he must be 
deemed to have notice of the terms of the 
document and contended that as both 
parties were cognizant of all the facts, no 

under S. 115 

or S. 43, T. P. Act. can arise. Without 
expressing any opinion whether construe- 

contents of a document 
would disable a party from relying upon 

further facts ought to be ascertained in 

this case before applying the law. In the 

P,mV’ T 7®- "’’ctlier the 

hie s alleged in para. 7 of the written 

statement are true and also whether the 

defendant was otherwise actually a«are 

of the nature of the estate which Kolan. 

daiswamyhadatthetirneofl'x 1 Also 
^efore applying g, Estates Land 

sta ’.nfH ' was the 

state of the prororty at the time of Ex 1 

and why a permanently low rate nf 

fixed at the time of the grant 

thlt the‘l^° “““'■‘“innient of these facts 
that tno law can ho mi 

that n,ust be tried aref'^ '^- 

7 of the 

defanL. "’‘■other the 

(a) A. I. R. 1917 p c 19 R—.iKn . - 

80C(P.n ) ’33=45 I.C. 

f») 11881] 17 Ch. D. 868. 
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the plaintiff is procluded from rovortiru. 
to waram.’ As tlio dotormination of theso 
issues would involve tho taking of fur 
ther ovidonco and as the case was dis. 
posed of on a proliminai y point, wo think 
in the ch-cumstanees of the ca.se, it is 
desirable that the dc-croes of l.ofch tl o 
Courts shouhl he reversed and the c.iso 
should bo remanded to the Court of first 

instance for disposal in the light of the 

above observations. Parties may he no,- 
mitterl to hie .idditional statements. Tho 
Court may also frame further issues if 

necessary and give further opportunities 

to t!i 0 parties lor a hlucing evitlence We 

order refund of court-fee: costs to abide 

S.N./R.K. __j^ppealallouJ 
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Abdur Rahim and Phillips .jj 
Vani,janka,„U Thatka Kump'arambU 

lants '■“''''•■-Oefendants-Appl 

Thayiikoua ThU Kuttianmoo „ad 

anoiher-Plamtiirs-KespondoDts. 

Socond Appeal No. 3G8of I9f8, Deoi 
ded OD 21st January 1919. again.,t decree 
of Teniporary huh.Judge, TellicI.erry in 

Appeal Suit No. 2 of 1917, ° 

pir‘iod‘.‘nr'‘ S'- ‘5 .nd 16- 

biiiJer S. 1C the tine durinc which tht> 
vicnl premises h.tve been in occupation ? 
k-iiant or lessee (or any term of years is to bo 
doJucttd ,u cor.,|,„tia.. tb„ p.riud o, Jnjo, 1^! 
of the oa«-c:ncnt claim-ft, onlv if t.!,!! S 
res..tcl within three years next .afier the 
nalicn of tho term bv rhe owiir.r 

Iho fact that tf>0 owper did not detennine^tho 

tenancy aud allowed (he tenaof 

dees not affect the (iiiestion and (b.a », ^ 

right ar,„i„d by dor„.:„" „ eft-f''Pf'™ 
meat lor 20 years becomes ab,olX^tl,X' 

(b) E«$«menl$ Act (1882) S* is ^ 2] 

Rishl to light and air by „a, J 
cannot bo acqnirod for liniilod period"'"”"' 
Por.I6dur liahim. •/.—Under th« p ‘ 

Act a prescri,->tice right to light and affr'”*' 

Xsrr h^ar/nig" »ss 

.orvient heritage by a fcs.™. ru 

"Impoae- in S. tto 19 ® J: ® 

eaaement by voluntary Act. "* ®*^****°" of 

Por Abdur j 

the sections in Cb 2 meaus ''"poso” 1 q 
essement by a voluntary ac oMr °“ 
lessee or of anv other Dar-Jn i ^ or 

■ranrleran Intaro.. i. .Je «,„tarZZZ: 

IP 340 d 2] 
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I’cr I'hiili] —The word “itnpo?e” i» Ss. 8 
and 11. K.isonicuts Act docs net necessarily 
n.i-nn imposition by some act such as a grant, 
liit includes imposition by omission to take stops 
to pievcnt ac<|uisition bv rrc-sciiption. 

LI" -13 C 1] 

(d) Easements Act (1882*. S. 7— Owner 
does not necessarily mean absolute owner. 

Pei' 77(7 /(j/*'?. -7.—The word "uv.'ncr" in S. 7 
cannot bo interpreted as meaning necessarily 
absolute owner. The whole scheme ol the Act 
seems to imply that |■‘asc•m■:•D^s can be ac,]uircd 
even again't limited ou m. r-. it's k^^ec'• <■!- persons 
haviijc a derivative iutcrci-t in the property. 

LT 34^0 1] 

K. r. M. Mcno7i and B. Packer—iov 
Appellants. 

C. Ku)i!:iramn7i—{ov Re5l)onJents. 
Abdur Rahiiu, J.- Tlie plaintiffs in 
tins suit claimed an easement of light 
and ail' actpiired by prescription over the 
premises in occupation of the defendants. 
Tlie dominant tenement is a warehouse 
and the lower appellateCourt has found 
that with respect to the windows il to 
IG in the plan, Kx, H. the plvinbifls who 
are in the occupation of the warehouse 
had been in unobstructed enjoyment of 
light and air since the year 1877 until 
the defendants threatened to obstruct the 
access of such light and air by building a 
two storeyed warehouse on their land 
shortly before the institution of this suit 
in 1913. From 1877 to I8s7 the land 
was in the possession of a tavazhi to 
whom the Orkatteri tarwad had made a 
grant of it for maintenance. In 1887 
the defendants obtained the land from 
the tavazhi on a kanom of 12 years. On 
Js expiry in 1899 they continued in 
possession without any lease until 1905, 
when they obtained a fresh kanom for 
another term of 12 years. Neither the 
tavazhi, the lessor of the defendants, nor 
the superior proprietor, the tarwad, has 
taken any steps to resist the plaintiffs’ 
claims and the question is w'hetber the 
defendants’ possession since 1887 as ten¬ 
ants of the servient heritage is a bar to 
the maturing of the plaintiffs’ prescrip, 
tive rights. 

On the question whether a prescriptive 
right to access of light and air can be 
acquired in the nature of an easement for 
a limited period, for instance, during the 
time the servient tenement is in the 
occupation of a lessee for years, I am of 
opinion that it cannot. S. 15, Easements 
Act 5 of 1882, lays down that 

" where the access and use of light or air to 
and for any building have been peaceably en¬ 
joyed therewith, as au easement, without inter¬ 


ruption, and for 20 years.the right to 

‘ueb access and use of light or air.shall 

be ubsoUitc;” 
and S. 16 says : 


“ Trovided that, when any land upon, over 
or from which any easement has beeu enjoyed 

.has been held under or by virtue of 

any inl''rest for life or any term of years exceed¬ 
ing three years from the granting thereof, the 
time of the enjoyment of such easement during 
the continuance of such interest or term shall 
be excluded in the computation of the said last 
mentioned period of 20 years, in case the claim 
is within three vears ne.xt after the deterniina- 
lion of such interest or term, resisted by the 
person entitled, on such determination, to the 
said land.'’ 


These sections imply that by reason of 
a prescriptive easement the rights of the 
owner of the servient tenement are modi¬ 
fied or restricted to that extent and not 
merely those of the lessee for the term 
of his lease. No doubt an easement may 
be permanent or for a limited period, as 
stated in S. 6. But the question is whe- 
thor au easement for a limited period 
can he acquired by prescription. In 
Ch. 2 the imposition, acquisition and 
transfer of an easement are dealt with. 
Wherever an easement is spoken of as 
“'imposed," the phrase is used to mean 
the creation of an easement by a volun-j 
tary act of the owner or lessee or of aDy| 
other person having power to transfer an^ 
interest in the servient teneraont- This 
will bo apparent from Ss, 8,9,10,11> 
20, 28. 37 and 40 and the illustrations 
appended thereto, especially those o 
S. 9. They show that the imposition oi 
an easement as contemplated is to be J 
such an act as a grant or a beques o 
the owner or occupier of the servien 

heritage. That a lessee 
impose an easement by a grant tor 
period of his term cannot bedoube- 
see S. il. In contradiction to soon 
"imposition’’ of an easement by 
owner or lessee of a servient ' 

the legislature speaks of acquisi i 
of an easement by the owner of 
dominant heritage by prescription 

custom, in Ss. 15, 16, 17, jj 
elsewhere. There are no express 
in the Act providing for 
quisitioD of an easement for a 
ted time by prescription by ^ ^ 
or occupier of the dorainaot 
though the Act in various 

with the imposition of an easement ) ^ 

owner or lessee of the servient jgp. 

And in my opinion con- 

tion of the legislature being to ® 
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aexion expressed in so many words or 
capable of being inferred from any plain 
indications in tho Act, we should not bo 
justified in recognizing a prescriptive 
right to light and air by way of ease¬ 
ment for a limited period, such as during 
|the occupation of the servient heritage 
by a lessee, when it is clear that no such 
right has ever been recognized by the 
English law. Tho English law cn the 
subject is clearly stated in Wheaton v. 
Maple (l) by Lindley, L. J., in the Court 
of appeal : 

"The whole theory of prescription at common 
law is against presuming any grant or covenant 
not to interrupt, hy or with any ono except an 
owner in fee. A right claimed by prescription 
must be claimed as appendant or 'appurtenant to 
land, and not as annexed toil for a term cf 
years (p, 63);” 

and further on after quoting the words 
of the English Prescription Act 2 and 3 
William 4, C. 71, 

"the exoression ‘absolute and indefeasible, 

as applied to easements of all kinds. 

shows that the casements dealt with were c.i>e* 
ments appendant or appurtenant to land, and 
which, when acquired, imposed a burden for ever 
on the servient tenement. This view of the sta¬ 
tute was clearly expressed soon after it was pas¬ 
sed in V. iraf/.«r(‘2), and although some 
passages in Baron Parke’s jadamont in that case 
have been critici-red, and even dissented from, 
tho broad view which underlies the judgment has 
never been dii^approved. That view, as I under¬ 
stand it, is tliat tbo Act has not crc.atcd a class 
of easements which could not be gained by 
prescription at common law, or in oilier words, 
has not created an casement for a liiniCed time 
only or available only agiiD^t particular owners 
or occupiers of tho servient tencnioiit. Such 
eaBomenls can only be created since tlie Act as 
before the Act, vi/,., by grant or by an agreement 
enforceable inequity, which for most purpos.is 
is as efficacious as a deed under seal. Such a 
grant or agreement must moreover be proved as 
a fact and not be purely fictitious " 

Ib will appear from Gale on Ease¬ 
ments. Ean. 9 {pp. 210. 211 etc.), that 
this exposition of the law has been ac¬ 
cepted without question or doubt in 
England. If tho Indian legislature, which 
must be presumed to have been familiar 
with the English law on tlio subject, 
intended to alter it on this point, it 
would have plainly expressed or indi- 
loated such intention. But the plaintifts 
have, in my opinion, nevertheless ac¬ 
quired an absolute title to light and air 
by proscription as olaimo'^l by them by 
reason of tho fact that their claim was 
not resisted by the owner of the pre¬ 
mises within three years of the termi- 

li) IBDfll 8 Cal. 48. -- 

(2) [i884j 40 R. R. 68C. 


nation of tho |l.■|•io'l of the (lofondiuils'i 
lease in LshH. Tho cli';ir (.(root of S. Ki. 
is tliat tho time (luring which thosor-i 
vient premises huvo lu'i'ii in 
for any term of years is (o l.i- hi>'iiic'o>l| 
in computing tlio period of onjovinettf; of 
tho oaseniont claiinoil, oniv if that cl iiin 
' is resisted witliin 3 years next aft n the 
termination of the term hy the owner of 
the land. The owner did not resist the 
plaintiiVs’ claim for '■> years and more 
after 1899 and it follows that tho jdain- 
tifts’ right acquired hy onjoyrnoub for 20 
years became absolute within tlie mean¬ 
ing of S. 1-5, Easements Act. Tho fact that 
the (lofondants continued in possession 
as tenants by liolding over after tho 
expiry of the lease for years cannot make 
any diil'crence. 

It was also argued on behalf of the ap- 
lielliints tliat tlio tava/.lii, whoso tonints 
the 'lofendants were, hold the sorvient 
jiremises for life within tho meaiiiii’; of 
S. 10. I have no douht that tho giant 
for maintenanco of the tavazhi can never 
be called an interest for life as contem¬ 
plated by the Act. unless itcan bo shown 
that it was intended for certain definite 
lives. We have no document to show 
what the terms of the grant were, sup¬ 
posing there was a grant, and as the Sub¬ 
ordinate Judge finds, the arrangement, 
such as it was, was capable of being re¬ 
voked at any time by the tarwad to 
whom the property belonged. The appeal 
therefore fails on all the points argued 
before us and must be dismissed with 
costs. 

Phillips, J .—This .suit i5 brought by 
the plaintifis for an injunction restrain¬ 
ing the defendants from obstructing tho 
access of light and air to tho [ilaintill's’ 
warehouse. The waroliouse was liuilt in 
1877 and the land now in the possession 
of the defendants was in the possession 
of its owner from 1877 to 1S87. In 1887 
tho land was demised on kanom for 12 
years and was held over until 1905, when 
theie svas a fresh renewal for 12 years. 
The defendants land belongs to the 
Orkatteri tarwad and was allotted bo a 
tavazhi for maintenance. The kanom 
demises were granted by the tavazhi. 
Two questions arise for consideration in 
this appeal : (l) whether an easement 
right can be acquired by prescription 
against a tenant for the terra of his ten¬ 
ancy, and (2) ; whether by virtue of 
S. IG, Easements Act, the owner of the 




342 Madras 


Paekdm V. Kuttiamuoo (Phillips, J.) 


land is prevented from disputing the 
easement claimed, because he did not 
resist the easement within 3 years of the 
determination of the tenancy from 1887 
to 1899. So far as the second question 
is concerned, it appears that the plaintiffs 
enjoyed this easement right from 1877 
until the date of suit in 1913, which is ' 
a great deal longer than the statutory 
period of 20 years prescribed for the ac¬ 
quisition of an easement by prescription. 
For part of this period, namely, from 
1887 to 1899. the land was in tlie pos- 
session of the defendants and their pre- 
decessors as tenants under the kanom 
granted to them for 12 years. This 
kanom expired in 1899 and it would 
therefore appear that unless the owner 
intervened within 3 years from 1899 the 
easement would become absolute. It is 
contended for the defendants that the 
term had not been determined by the 
landlord, and therefore S. 16 would not 
apply. S. IG. is however clear. It says : 

■'When any hand.has been bold. 

for any term of years exceeding three years 
from the granting thereof, the time of the enjoy¬ 
ment of such easement during the continuance of 
such ..... term shall be excluded in the com- 
putaticn of the said lastmentioned period of 
twenty years, in case the claim is, within three 
years next after the detc rmiuation of such .... 
term, resisted bv the per.son cutitlcd on such 
determinalion, to the said land.” 

The contention is that tlie determina¬ 
tion of such term means the determina¬ 
tion of the tenant’s right, and it is argued 
tliat inasmuch as the tenant? were al¬ 
lowed to hold over for G years and were 
then confirETcd in their right by a rene¬ 
wal deed, there has been no determina¬ 
tion of their right. The language of the 
eection is however clear. In the words 
determination of such term”, "such 
term” means “any term of years exceed- 
ing three years from the granting there, 
of.” In this case a term of 12 years was 
granted and when that term expired it 
must be held to be a determination of 
such term. The landlord did not take 
advantage of his right to intervene with¬ 
in 3 years of that date, and therefore the 
period of tenancy is not excluded in the 
computation of the period of 20 years. 

A further argument is put forward, 
namely, that the kanom was not granted 
by the owner but by the tavazhi, which 
itself had only a life-interest in the land. 
No evidence has been adduced as to the 
exact terms on which the tavazhi was in 
possession of the land but the kanom deed 
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Ex. n, merely recites that the land has 
been set apart towards the expenses of 
the Orkatberi house. Even if there bad 
been a grant to the tavazhi it would not 
bo a grant of a life-interest, for there is 
no one life during which such interest 
could subsist and the interest would con¬ 
tinue so long as the tavazhi existed. It 
is not however proved that there was 
any grant to the tavazhi, and I think it 
must be held that the tavazhi was al. 
lowed to enjoy this land under the 
tarwad and that its possession was noth¬ 
ing more than the possession of the 
tarwad. In that view the landlord was 
really the tarwad acting through its 
agent the karnavan of the tavazhi, and 
S. 16 would be applicable. In this case, 

I think that the plaintiffs have made 
their light absolute by more than 20 
years’ enjoyment and are entitled to a 
decree. The first question is oneof greater 
difficulty, the contention for the appel¬ 
lants being that no easement right can be 
acquired by prescription against a tenant 
and this appears to be the principle re¬ 
cognized by the Common^law of Englanil: 
vide Wheaton v. Maple (l) and Kilgow 
V. Gaddes (3). In an earlier case ap¬ 
parently a contrary view was suggested: 
Vaniel v. Anderson (4). and in two 
Irish cases this contrary view was adop¬ 
ted; Beggan v. U'Donald (6) and Fahey 
V. Dioyer (6). The question is whether 
the Common law principle has been em¬ 
bodied in the Indian statute, the Ease¬ 
ments Act. It is nob disputed that a 
tenant could grant an easement for the 
period of his tenancy even under Eng¬ 
lish law. But the possibility of its ac¬ 
quisition by prescription is not recogniz¬ 
ed on tho theory that there can be no 
presumed grant except from the owner. 
In the Easements Act we find in S. 6 
that an easement may be for a term of 
years or for other limited period. Id 
S. 4 it is defined as a right which the 
owner or occupier of certain land posses¬ 
ses as such. Again in S. 8: 

"an easement may bo imposed by anyone 
tbecircumstancGS, and to the extent, in and to 
which he may transfer his interest in the herit* 
age on which the liability is to be imposed.” 

Again in S. 11: . 

“No lessee or other person having a detivah^ 
interest may impose on the property held by bi® 
as such an easement to take edect after the 

(3) 19041 I K. B. 457=73 h. J. K. 

(4) U8621 31 L. J, Ch. 610. 

(5) (.18781 2 L. R. Ir. 560. 

(6) 1879] 4 L. R. Ir. 271. 
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pirAtion of his own interest, or in dorogntion of 
the right of tho lessor or the superior proprietor" 

I do not think the word “impose" in 
jthese seotio^s must necessarily mean im¬ 
pose by some act, such as a grant, but it 
will include “impose by omission to take 
isteps to prevent acquisition by proscrip- 
Ition." Similarly in Expl. I, S. 15; 

“Nothingisau enjoyment within the meaning 
of this section when it has been had in pursu¬ 
ance of an agreement with the owner or occu¬ 
pier of the property ever which the riglit is 
claimed, and it is apparent from the agreement 
that such right has not been granted as an rase- 
iDcnt, or, if granted as an easement, that it has 
been granted for a limited period, or subject to a 
condition on the fulfilmeut of which it is to 
ocase." 

Section -37 says: 

"When, from a cause which preceded the im¬ 
position of an easement the person by whom it 
was imposed ceases to have any right in the ser¬ 
vient heritage, the easement is extinguished." 

All these provisions seem to imply the 
possibility of an easement being acquired 
against a lessee or other person having a 
derivative interest in the property, and 
the only section which throwssome doubt 
is S. 7 which says; 

"Easements are restrictions of one or other of 
the following rights, namely; (a) Tho exclusive 
right of every owner of immovable property . . 
to enjoy and dispose of the same ... (b) Tbe 
right of every owner of immovable property .. . 
to enjoy without disturbance byaootber tbe na¬ 
tural advantages arising from its situation." 

This section seems to imply that ease¬ 
ments can only be acquired against an 
owner of property. It does not say that 
the owner must be the .absolute owner, 
and the following section (S. 8) is incon¬ 
sistent with such interpretation of the 
word, for it says that an easement can 
be imposed to the extent to which any 
one may transfer his interest in the heri¬ 
tage, which obviously contemplates the 
existence of a lesser interest than abso¬ 
lute ownership. I think therefore that 
the word “owner" in S. 7 cannot be inter¬ 
preted as meaning necessarily absolute 
owner. The whole scheme of the Act 
seems to imply that easements can be 
acquired even against limited owners. 
The Act undoubtMly goes further than 
the English law on thesubjectof prescrip¬ 
tion, for S. 8of the English Act. (2 and 3 
William 4, 0. 71) which corresponds to 
8. 16, Easements Act, is restricted to 
rights of way and water, whereas 8. 16 
of the Indian Act is applicable to all 
kinds of easements. This is one instance 
wherein English law has not directly ap. 
plied in India, and there being this one 


instance, it is not so difficult to hold that 
in other respects also the legislature did 
not wish to adopt all tbe provisions of 
the English Common law. If that ho so 
thero is no sericus objection to reading 
the sections, I have enumoratod ahovo 
in a natural meaning, and understanding 
thorn as referring to the acquisition of 
easements against*owners who aro rot 
absolute. If that is so tlie easement has 
at any rate lieen ac<inired by the jdaintitls 
against the defendants, and for the pur- 
pose of tliis suit to which the owners of 
tho land were not parties tho plaintill's 
would he entitled to an injunction. 

I agree therefore that the appeal must 
be dismissed with costs. 

S.N./u.K. Appeal (Usmisseil. 
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Wallis, C. J. and Sesiiagiiu 
Aiyar, -I. 

Lakshiimanan I'hetty and others — 
PlaintilTs—Appellants. 

V. 

Chidambaram Chetty — Defendant— 
Respondent. 

Civil Appeal No. 85 of 1917, Decided 
on 17th October 1913, against decree of 
Temporary Sub-.Judge, Sivaganga, in 
0. S. No. 13 of 1914. 

(a) Contract Act (9 of 1872), S. 196— 
Agent exceeding hi$ authority— Full disclo- 
lure to principal— Objection not pressed — 
Ratification is to be presumed. 

Where an accent enters into a transaction not 
antliori/ed by his principal, if the agent fully 
and frankly disclo-!e« what he has done and the 
principal t,i';c«; no ol>jcctiou or abstains from 
prO'Sing hi< ohji'cti' ii after iKariiiU' the agpnt’s 
expl.TDalion^, ratification inav raadilv lie pro- 
auimd. (1*311 1,->1 

iff (b) Contract Act (9 of 1872). Ss 196 and 
211— Principal must notify his dissert to 
agent's unauthorized act within reasonable 
time —Absence of difsent gives presumption 
of ratification. 

Per iroffis, C. J. {Seshagiri Aiyar J., dubi- 
tante).—It is tho duty of the principal to notify 
bis dissent to the agent within a reasonable 
time. He has DO right to pause and wait the 
Auctuatfcn of tbe market in order to ascertain 
whether tbe agent's untborized act is likely to be 
beneficial or prejudicial; be is bound, if be dis¬ 
sents, to notify bis determination in a reason¬ 
able time, provided be bas an opportunity of 
doing so. Where tbe transaction impugned is 
reported to tbe principal and be allows it to 
stand in bis accounts for some time without re¬ 
pudiation till tbe market fluctuates to his dis¬ 
advantage, be should be deemed to have ratified 
tbe transaction and tbe agent is cot liable for 
tbe loss : Prince v. Clerk (1623), 1 B. & C. 186, 
Foil. [P 344 C2] 

(e) Conlract Act (1872), S«. 196 and 211— 
Nattukottai Chetty firm— Agent’s unautbo* 
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sizsd advance against security —Ratification 
IS not implied—Agent i* liable for loss. 

P'^r Utilli-!, C.J. — (Obifer )—When ao agent, 
contrarv tj instmctions, makes advances against 
securiiv, the principal inav icali/e the security 
iHKl hold the agent li.ible f jr the balance. Such 
intecmoiiaiing will not amount to a ratification 
of the agent’s act. [P'.USC-il 

Per .SJ-s/m./iri .Hj/tj-. 7.—The application of 
principles governing the relationship of Ungli^h 
ageu's to their principals ehouM not be extended 
to Nattukoltai Chetty agents in India. The 
position of an agent of a Chetty who Unds out 
moneys on bis own re>ponsihiliiv anproximat'-s 
to that^ of a tnistee. though not in every detail 
of it. 'Ihe whole subject requires reconsidera- 

ip.?.Mcn 

A. Aii/<in(i<ir aud K. T. 

Krnlnii^>n,i)iii Alii'iy fur Ai>pollanl 3 . 

V. Kri.Annsr.imi, An/.ir ani .1/. Pan- 
tan/ah S<i<;tyi for Rcspoulcut, 

Wallis, C. J. This is an a|ipeal by 
the plaintitl's from the decrea of the Sub. 
ordioate Judf'e of Siva‘ 4 an<»a in a suit lor 
an account against their agent, the defen¬ 
dant, in so far as it dismisses the suit 

in respect of brinsactions with two per- 

sons, J'j. S. Attia and S, Clifford, wliicli 
are the subject of isiue 5. The Subordi¬ 
nate Judge found that; in these transac¬ 
tions the agent exceeled his authority 
and tliat his.icfion was nob ratified ex- 
pressly or impliedly by his principals, 
bub held that the fact that the princi- 
pals took over froui the agent certain 
securities which he had obtained from 
these two dohcois and dealt with someof 
thorn aniounto 1 boa ratiheabioD. Before 
us Mr. A. Krishnaswami Aiyar, who ap. 
poared for the respondent, .endeavoured 
mainly bosupport the Subordinate Judge’s 
finding on the ground that ratification was 
proved independently of the subseejusob 
dealings with the securities, and this 

question has been most elaborately argued 

before us. “ 


The principals are Nabbukottai Chettis 
who have their permanent home where 
their families reside in the Madura Dis- 
tneb and carry on business mostly by 
agents in various places in India, Burma 
and the Near Bast. This is by no means 
the first case of the kind which has come 
efore this Court. They not.infrequently 
issue very stringent instructions to their 
agents as to the class of business they 
should undertake, and the ageuts not in- 
trequently take an elastic view of the 
restrictions imposed upon them and 
embark from various motives on un- 
authorized transactions. lu such cases, 
if the agent fully and frankly discloses 


what he has done, as it is his duty to do 
under his contract which is one of the 
utmost good faith, and if the principal 
takes no objection or abstains from press, 
ing W\s objection after bearing the 
agent 3 explanations, ratification may 
readily 1)0 presumed. In Prince y. Clerji 
(1) Abbott, C. .1., laid down that it was 
the duty of the principal to notify his 
dissent to the agent within a reasonable 
time and Holroyd, J., said that theques- 
tion WPS whether the principal assented 
to the act done by the agent which might 
or might nob he beneficial. And if the 
inference arising from the facts was that 
he decided to take ttie cargo on his own 
account or that he meant at least to take 
the chance of the market, that would be 
f-ullicient to discharge the agent. So toe 

Bayley, J., observed that: 

tlje principal . . . Las uo right to pause andi 
wait the iluctuation of the market, in order to 
ascertain whether the purchase is likely tD be 
beiiefici.al or prejiidici.il; heis bound, if hs dis 
seats to notify iii.s determination in a reasonable 
time,provided he has an opportunity of doing so." 

The same principles, in ray opinion, 
are applicable in the present case and if 
the principals decided not to press their 
objections but to wait and see how the 
transactions turned out, that would be 
sulficionb to discharge the agent. 

The question has to be decided mainly 
on the correspondence which is practi¬ 
cally all of it, produced by the plaintiffs* 
as the defendant returned to his princi¬ 
pals tlie letters he had received from them 
or left them behind at Rangoon with his 
successor. It is incomplete, and it was 
suggested bo us that some of the plain¬ 
tiff s own letters to the defendant had 
bean kept back by them, or bad evflo 
been rewritten. The Subordinate Judge 
found some of the letters exhibited 
proved, but in view of the fact that they 
were not cross ex imined too, we think tbd 
letters exhibited may be accepted a® 
genuine: but, as will be pointed out there 
is some ground for thinking that they 
have been selected with a view to help 
the plaintiff's case. Further the plaintiffs 
have not produced the kurippusor mon¬ 
thly statements of transactions sent them 
by the defendant, of the Pareduor ledger 
which they admit having written up fo^ 
a time from these kurippus as received* 
They no doubt say they afterwards dis¬ 
continued this practice for no appar®°^ 
reason; nor have they pro fiooud tb^ 

(l) H823]il B. & c. 186=2 D. & B. 266. 
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aindugais or more detailed statements 
showing the state of each constituent's 
accounts which were forwarded to them. 

P. W. 3 in his evidence only complains 
that the defendant stopped sending this 
about a year before he returned from 
Rangoon, which was in 1911. Ex. 1 (b), 
dated 26bh August 1909, shows an aindu. 
gai had just then been sent. Ex. .1-2-1, 
dated 2nd January 1911, is the first com¬ 
plaint of the aindugai not being sent: 

“In spite of your having been told for the lust 
fovK or iivo months to send the .aindugai you 
have not sent it.” 

This does not look as if no aindugai 
had been received since May 1910 which 
is the material date here, but I do not 
attach very much importance to-this as 
I am not satisfied that the plaiutilTs did 
not write up their paredu, which they 
have not produced, from the kurippus 
which were regularly sent them, and I 
have come to the conclusion that they 
knew more of the real state of tlio trans¬ 
actions than tliey are now willing bo ad¬ 
mit. No doubt, in Ex. J-24 in January 
1911 they stated that they supposed the 
whole of the oil share transactions were 
then closed but I doubt if this was seri¬ 
ous. They would thus appear to have 
suppressed some '-^f their accounts and 
they have not put Alagappa Chebty, the 
agent who succeeded the defendant at 
Rangoon, into the box; and tliese facts 
must be taken seriously into account in 
considering whether or not the corres¬ 
pondence shows their assent. Again, to 
form a right conclusion on the corres- 
pondence it must be read consecutively 
and as a whole. Mere isolated sentences 
taken out of their context and used with¬ 
out reference to the date of the letter in 
which they occur may be very mislead¬ 
ing. The main question is whether the 
plaintiffs assented to the defendant’s ad¬ 
vancing large sums to one Attia and one 
Clifford on the security of certain oil 
shares between November 1908 and May 
1910. There were also large transactions 
with Mawer & Co. of the same kind which 
have not resulted in loss and as to which 
therefore no claim is made. Mawer who 
is best known to the public in connexion 
with the losses sustained by Indian de¬ 
positors owing to failure of the Bank of 
Burma, half of which he owned accord- 
ing to one of the letters, was also largely 
interested, as was the bank, in certain 
oil companies which ^be lhad been in- 


strumontiil in lirin^iiig out. Attia and 
ClilTord am !<ii i hv 1’. \\. 3 

have been Mawin'-; I'ait.nci";. A--? al¬ 
ready statoil, f.luu'n \v<>m lirju’ tran¬ 
sactions with him. Imt the la-in<a(‘f,icin« 
nowin tiuostion worn onimed inlo hv 
.\ttia and Clill’ord on thoir individul 
accounts. 

Ono of tho earliest loiters, I’x. .1.9^, 
dated 7th January 1908, from tlio soni.ir 
partner of tlie plaintitls’ firm, mnv dei (‘. 
ased, shows that tlio plainlills were fully 
alive to tho risk involved in advancing 
money against sliaros, Many of the let¬ 
ters addrosseil to the defendant in 1008 
wore in the nature of general instructions 
rather than positive orders. Ex. 2 (c) 
tells the defendant not to lend on hundis 
without security. Ex. 2 (f) modifies tliis. 
Ex. J-21, dated 2nd September 190s, telU 
the defendant to coniine iiiinsolf inninlN 
to getting in outstanding deld-;, anl hx, 
.1-7, dated 3r 1 November l.'Os, i> to the 
sameetlevt. Ex. l\.-2. dated lltli No¬ 
vember 190S, from plaintilf 3 complains 
of the defendant’s disregard of their in¬ 
structions and threatens that, if lie lends 
in contravention of instructions, !io shall 
answer for every pie. Ex. J-11 reports 
that Attia’s hundis had been taken 
against a deposit of shares, as could bo 
seen by the ledger, and that the dofonlant 
was making frequent inquiries about oho 
value of the shares. If they fell, the 
money could bo collected gradually. This 
put the plaintiR's on notice of the tran¬ 
saction so far. Ex. J 2(). dated 14th De- 
cemher I'JO-^. shows the plaintilT’s atten- 
tion had already heen called to transac- 
tions with Attia as they directed that tlio 
money duo from him sliould bo called in. 
Ex. L, dated 24th’Decemher 190S, is a 
reply from the defendant urging that 
Attia was a good constituent and it would 
be better to go on dealing with him. In 
Ex. J-29, dated lith January 1909, the 
plaintiffs' senior partner inquired why 
Attia had not paid interest for a long 
time. 

Ex. J-2, dated 19th .January 1009, 
is a general instruction to get in debts 
outstanding on simple bonds, shares and 
hundis. In Ex. J 12, dated 21st January 
1909, which crossed it, the defendant re¬ 
ported that Attia's hundis were being re¬ 
newed as bis shares were of great value. 
The plaintiffs seem to have accepted the 
situation so far; but Ex, J-8, dated UOth 
March 1909, complained of the sale on 
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whicli the defendant was doing business 

and told liim not to lend any more. 

% 

The next reference to Attiais Ex. K-4. 
dated 14th June 1909, wlien the plain¬ 
tiff inquired why the defendant had to 
take up Attia’s hundi if he was such a 
sound constituent. In Ex. J 13, dated 
17th Juno 1909, the 'defendant gave his 
reasons for thinking Attia a sound con¬ 
stituent. and that iD was advantageous to 
tlie [daintitU to deal with him. In Ex. 
J-4. dated 90th June 1900, lie was asked 
wliy Attia borrowed from tliem if as, the 
defendant stated, ho could lorrow'at 6 
per cent, from the hank. Kx. -1-27. dated 
20th July 1009, 'mentioned that people 
from Rangoon liad I'cen expressing .alarm 
at tlie way the defendant was managing 
the l'iisinep.s. In Ex. J.10. dated 20th 
July 1009, the defendant • replied that it 
was going on well enough. Ex. J-18, 
dated 3rd August 1909, complained that 
ho was going on lending and asks when 
was this to stop. We now come to 
12th August 1909. The day-book, 
with which the monthly kurippus sent 
to the plaintiffs corresponded, shows 
that Attia’s account was then balanced, 
but that this was partly effected by dis¬ 
counting his hundi with the hank; and 

the defendant in his evidence admits 
that he had to take it up on 23rd Sep¬ 
tember 1909. It is in respect of the 
fresh commitments between this date 
and April 1010 ih&i it has been endea¬ 
voured to make tlieagent responsible, and 
it is necessaiy to see in what circum¬ 
stances these fresh advances were made. 

e are not so much concerned with the 
respective attitudes of the agents and tlie 
principals before this time, as with the 
question whether the transactions which 
followed between September 1909 and 
August 1910 were brought to the know¬ 
ledge of the plaintiffs and assented to by 
them. There were fresh debts of Rupees 
6.000 on 27th August and of Rs. 10,000 
on 17th September in respect of which 
shares were deposited, and by 9th De- 
cember the balance shown as due by Attia 
was Rs. 26,300, which rose by 7th April 
1910 to Rs. 93,644-3-8. 

Just at the most important - period the 
correspondence produced by the plain¬ 
tiffs becomes curiously meagreandincom¬ 
plete. The only letters from September 
1909 to February 1910 which have been 
exhibited are Exs. 2 (c), L-15, 3, 1 (c). 
They do not appear to contain any re- 
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ference to Attia, whereas Ex. 1 (c) ex¬ 
pressly prohibits advances to certain 
other persons. The next letter dealing 
with Attia and Mawer is Ex. J 17, dated 
28tb March 1910, from the defendant. 
It deals at length with the advances to 
Mawer and Attia, and urges various 
matters which it says the plaintiffs do 
not take into consideration. It is clearly 
in answer to a letter from the plaintiffs 
v.hich tlie plaintiffs, who as I said,are in 
possession of the letters written by them 
to the dofendant, have not chosen to pro¬ 
duce. They were getting kurippus as 
usual from September to the end of March 
showing the transactions with Attia, and 
I have no doubt they were the subject of 
letters which have not been produced. 
Ex. 3 (a), dated 4th April 1910, in which 
the receipt of the kurippu sent on llbh 
March is acknowledged, is an answer to 
a letter not produced and inquires bow 
they are to realize the shares deposited, 
which may he taken to include the shares, 
etc., deposited by Attia and Clifford as well 
as those deposited by ^Iiwer. This is ex¬ 
plained by the defendant in Ex. 1 (1), 
dated loth .\pril 1910. The answer to 
Ex. J.-17 is the 3rd plaintiff’s letter 
Ex. K.5, dated I9th April 1910. After 
urging the defendant not to make fresh 
commitments as his successor would be 
coming and might not agree to take them 
over he concludes: 

“ I have read all you have written about JIawer 
aud E.S. Attia. People here say Attia is a cheat 
aud Mawer a leaky vessel in manv ways." 

The defendant's atiswer is Ex. 1 (d), 
dated 29th April 1910. He savs Mawer’s 
and Attia's loans are secured and that it 
is necessary to oblige them with small 
loarfs and that if he refused they would 
not bo prepared to leave such amply 
security. This letter certainly does not 
explain the large advance of Rs. 30,000 
on 1st, April but we have to see what 
followed. On 1st April the debit balance 
stood at Rs. 93,644- The subsequent 
transactions wene in the nature of renew¬ 
als and the ultimate balance was Rupees 
83,000 odd secured by a large number 
of shares. Ex. J-23, dated 2?th Ohittrai 
(9th May 1910), acknowledges the receipt 
of the kurippu for last month, that iso^ 
Panguni, the month preceding Chittrai, 
which must have included tbeEs. 30,000 
transactions just mentioned, and merely 
says it is not desirable to go on givinfi 
more and more. It also comments on the 
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fact that Atfcia had not been able to take 
up and pay from the thavanai luindi 
which was paid by the defendant and de¬ 
bited against himon 25bh of the month, ap¬ 
parently the debit in the accounts of 14th 
April for the thavanai hundi of Ks 2,000. 
In his reply, Ex. L 6, dated 19th May 
1910, the defendant says that as Attia’s 
securities were so much in excess it Nvas 
necessary to cash his hundis. Exs. L.4 
and L-5 again are letters from the defend¬ 
ant to the third plaintiff in reply to 
letters of 7th June and 19th July which 
the plaintiffs have not chosen to produce. 
The missing letters would be very ma¬ 
terial as to the 6rm's attitude with regard 
to the secured loans to Mawer and Attia. 
In Ex. L-4 the defendant merely says 
there is no reason for being nervous about 
the accounts, and in Ex. L-5 that the 
dealings with Mawer and Attia are going 
on regularly. Mawer, who had been allu¬ 
ded to as the leaky ship, he says, was 
paying cash, and the transactions with 
him were closed without any loss. 

A? [ havesaid the transactions to which 
objection was taken in argument before 
us took place between September 1909 
and April 1910. In the light of the cor¬ 
respondence which the plaintiffs have 
produced which moreover is incomplete 
and contains very signiOcant omissions, 
I cannot find that the plaintiffs ever 
intimated up to end of the year 1910 
that they were not prepared to be 
bound by the transactions which had been 
brought to their knowledge and I tliink 
they must be taken to liave assented to 
them. The exact state of the accounts 
might have been ascertained by writing 
up the paredu from the kurippus sent to 
them. They admittedly used to do so. 
They have given noexplanation why they 
ceased, and have nob produced the paredu 
wich they admit having maintained for a 
time and I am not satisfied that they 
gave up the practice of writing up the 
Paredu as they now pretend. My im- 
ptession is they were persuaded some¬ 
what reluctantly to accept the policy 
of making advances against these oil 
shares. If this conclusion be not cor¬ 
rect, I can only say that the plaintiffs 
have themselves to blame. The defen¬ 
dant cannot be considered to have been 
their only source of information as to 
their shares. There were plenty of other 
Nattukottai Ghetties living near who 
oarried on business through agents in 


Rangoon and this oil speculation must 
have hoen a source of frcijtionb conversa¬ 
tion among them ami tho state of the 
market must have been well known to 
tho Chottios in Madura. Nn furtlior 
correspondence hetwoi'n jdaintilVs and 
defendant is produced aliout .\tlia till 
the end of the vear 1910. There is a 

a 

letter of 4th An,gust 1910 from defetiiiant 
to one Kandanur, who was apparently 
wanted bo inlluenco the defendant's suc¬ 
cessor as to tho terms on which lie 
should take over. It contains tho false 
statement that all Attia's debt had l) 0 Gn 
paid in cash. The plaintiffs apparently 
did not see this and certainly were not 
deceived by it. If Attia had cleared off 
his debt the credits in his favour would 
have appeared in the monthly kurippus, 
which were admittedly forwarded to the 
plaintiffs. The case would be altogether 
different if thedefendant seubfalse kurip¬ 
pus suppressing these transactions bub 
the plaintiffs might easily have proved 
this and established their case by produc¬ 
ing the kurippus sent them. They have 
neither produced them nor accounted for 
their failure to do so and in these cir. 
cumstances I cannot come to the conclu¬ 
sion that these transactions were kept 
back from them. There was further cor- 
respondence about defendant coming back 
Ex. 7, dated 28th October 1910 and 
Ex, 1 (f) dated I9tlj November 1910, 
but no further letters about .Attia are 
|)roduc 0 d though I cannot iielp thinking 
tliere must liave been some. In Ex. 1 (f) 
tho defen lant wiifes that the with 
drawal of Ks. 7o,OU0 hal occasioned 
difiicultids and concludes: 

"you are not to set up that all tho iiiouoys 
recovered were lent under your directions and 
that all that remains outstanding was lent on 
my responsibility.” 

Exhibit J-24, dated 2nd January 1911. 
complains that the plaintiffs had been 
asking for the aindugai for four months 
and observes: “l suppose no oil transac¬ 
tions are open.” The monthly kurip¬ 
pus cannot have suggested this. Possibly 
they had heard that the oil shares were 
unsteady. Ex. F, dated 3id February 
1911, which is an answer to the defen¬ 
dant’s letter Ex. 1 (f) dated 19thNovem. 
her 1910, answers the statement by the 
defendant in that letter .that the profit 
and loss was theirs and says that every 
one knows that, so that at that time they 
were not thinking of holding the defend- 
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ant li thlc for his advances on the secu¬ 
rity (j 1 tlie oil shares. It also contains 
tiiC lirsE expiess allusion to the fall in 
liic value oi the shares and observes that 
the jieople: 

‘‘who owe us money on sliaies ?av Ihev can* 
not i'eali/;e as the shares are low and that they 
will sol! and pay when the price to tlicir ad¬ 
vantage.” 

This shows that the plaintilVs were 
followin'* the market in Ran.i’oon. There 
arc more complaints of the failure to 
send the aiudiitiai. itml the plaintifTs’ 
case is that owini 4 to this failure they 
were kept in the dark as to the erxtent 
of the ooiiimiiutent-; but they had all 
alon;^ been receiving the monthly kurip- 
jius coiitaitiing tile entries of debits and 
credits an 1 1 cannot accept this couteii- 
tiun especially in view of their failme 
to produce the kuripjius sent them 
the paredii they admit having written 
up from it for a time and tlie incomplete 
state of the conespondence they have 
chosen to produce. The transactions 
questioned before us were between Sep- 
teraber 1909 and April 1! 10 and the 
plaintitls must bo taken to have been in¬ 
formed of them within a month or six 
weeks by the monthly kurippus. It was 
only after the shares had fallen and tlie 
defendant had reported the dilliculty of 
getting Attia to jiay in Jlx l.J, dated 
16th March 1911, and Ex. l.k, dated 
27th March 1911. that tlio plaintiffs in 
Ex. Lon 12jh April 1911 took cccasion 
on t!i 0 arrival of the alndugai to say 
that they did not know that Rs. 85,000 
was due by Attia and Rs. 27.000 by 
Clifford. On the whole I cannot agree 
with the Subordinate Judge that the 
plaintitls did not assent to the transac¬ 
tions between September 1909 and April 
1910 which have been impeached before 
us. He has not dealt with the letters 
m clironological order in the light of the 
information which the plaintiffs must 
be taken to have had when writing nor 
has he noticed the signidcanb lacunae. 

The plaiutilTs and thedefendantare each 
anxious to escape the loss and their oral 
evidence is unreliable. Taking the cor¬ 
respondence which has been produced 
in the light of the information of which 
the plaintiffs were admittedly in posses- 
sion and having regard to the fact that 
all the material letters which should be 
in the plaintiffs’ custody are not before 
us and to the fact that they have kept 


hack the kurippus and paredus I think 
the evidence is sufficient to warrant an 
inference from their silence for many 
months that they assented tothetransac- 
tions in question. The loss appears to 
have resulted from the fall in the value 
of tlio shares at the beginning of 1911 
and 1 am not satisBecl that the defendant 
has been shown to have been guilty of 
subse»iuent neglect or misconduct as re¬ 
gards the recovery of the debts outstand- 
ing at this period. The evidence as to 
what happened in Rangoon before he 
returned and as to a certain portion of 
Attia's debt having been taken over by 
his successor Alagappa is incomplete and 
the plaintiffs have not called Alagappa. 

On the foregoing grounds I think the 
appeal fails. If I had been able to ac¬ 
cept the Subordinate Judge’s finding that 
the transactions were nob ratified ex¬ 
pressly or impliedly until the plaintiffs 
intermeddled with the securities taken 
from Attia and Clifford I should have 
been unable to agree with the Subordi¬ 
nate Judge's conclusion that such inter- 
meddling amounted to a ratification. 
Story says that when an agent contrary 
to instructions makes advances against 
security the principal may realize the 
security and hold the agent liable for the 
balance. The arguments addressed tons 
have altogether failed to persuaae me 
that this is not good law a? well as good 
sense but the point does nob arise and it 
is unnecessary to discuss it further. 

My conclusion on the main question 
rests on the conclusion to which I h&ve 
been compelled to come in the present 
state of the evidence that the transac¬ 
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tions which are now impugned 
ported to the principals as they -- 
curred in the monthly kurippus an 
that they were allowed to stand with 
out repudiation in their accounts fc 
many months until the shares began t 
fall. I quite appreciate what my learne 
brother has written about the diffiopl 
ties of Nattukottai Chetties in dealin 
with their agents but the fact that the 
are very much in the hands of thes 
agents and are afraid of offending thei 
lest worse befall, affords no sufficien 
reason in my opinion for abstaining fmj: 
applying to them the principles lai' 
down by Lord Tenterden and othe 
eminent Judges in Prince v. CZarA* (L 
The present case appears to me to sog 
gest two lessons for Nattukottai Obetti® 
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'n the position of the plaintiffs', one that 

they should promptly disavow transac- 

« » , ^ . - - - 


tions entered into on their behalf by 
their agents in excess of instructions and 
the other that if their case is that tlie 
agents have deceived and misled them by 
suppressing facts they should put the 
Court in a position to judge whether this 
was so or not by putting before the 
Court the documents containing the in¬ 
formation actually supplied to them by 
the agents. The appeal is dismissed but 
witliout costs. The memorandum of ob. 
jections is also dismissed. 

Seshagiri Aiyar, J.—The correspon¬ 
dence relating to the case has been set 
out very fully in the judgment of the 
learned Chief Justice which I had the 
advantage of reading before writing mine. 

I do not propose to deal with the wliole 

of it again. As in my opinion the con- 
duct of ths defendant has not been 
straightforward I propose to refer to 
the main features of thr. case altliougli 
I do not diller from the conclusijn 
arrived at by my Lord. The defen¬ 
dant was appointed agent in February 
1907. 

Hehad under his salary chit only three 
years to serve. His business was to take 
up the collection of the moneys lent by 
his predecessor the retiring agent and 
to lend out moneys to the best advan¬ 
tage of his principal. Ordinarily at the 
end of the three years tlie defendant was 
bound to have closed Ins accounts and 
after settling the valuation in the 
presence of mediators with the incoming 
agent to have handed over the balance 
sheet to the latter and to have come back 
to British India to render a full account 
of his stewardship, Therefore during the 
last year of his agency the outgoing agent 
18 not expected to grant fresh loans to 
constituents. If this practice of agents 
transacting business is kept in mind, it 
Will bo seoa that the dafoDdant in this 
case did not act honestly in advancing 
fresh loans like the ones with which we 
ate concerned. It is common ground that 
the dealings with Attia were originally 
closed in August 1909. By this time the 
defendants had been 2i years in Rangoon, 
and in 6 months’ time he was bound to 
return to Madras and to render an ac- 
count. Even before Augast 1909 the de- 

ondant was^ warned that he should nob 
lend to Attia on personal security. In 
Ex. J.26 written on 16th December 
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190y, rofoning to Attia tho plainlilt 1 
wrote: 

‘■CoHectiii fnllfroMi ni^totner Xo .'j3 .ind la 
there oo no balance.If,,,. 


anD.'Unl lo 


RttendiDg to ins!riutif.ns, 
disobedience of wriltcn (.rdi r>. 

^ In leply to that tlio di'li.'inlan* wrote 
Lx. Lon 2ltli Decoitihor 11 ns. jn which 
he said; 

"Tbo two iier-;on<? (referrin- (m Alti.i) :,r,.on.' 
and the s.imo p-rson. All ih.a li.',,■,>. t-, 
two shops are covered bv sccuriiicv !!,• i- 
a little slippery person. The sccnrilv i. wnrth 
muclj.’’ 

It is necessary to explain that there 

were two shops in Rangoon belonging to 

the principals, one known as Cliinna 

Kadai and the other known as Peria 

Kadai. There is evidence that in Chinua 

Kadai the defendant had a share in addi- 

tion to being an a.gont. In January lf)09 

tlie principal asked tlie defendant 

(Lx. J.2ff) why interest lias not been 

paid by individual No. od for a longtime. 

It also cautioueJ him against lenowiiv 

llundis. In Ex. J.p3, dated 2Ut January 

1909, the defendant repliel saying that 

.\ttia s llundis were heiii.g renewed 

because his securities wore goo). On 30th 

March 1909 plaintiff o wrote Ex. J.y to 

the defendant that he should nob lend 

any more money because 

‘•it was bis duty to make up his accounts and 
not embark on fresh transactions." 

It must bo mentioned that the i.Iain- 
tiffs had, from the outset, been very 
su.spicious about tho dealings of the de¬ 
fendant. As eirly as November 190S 
l>laintitt‘3 wrote Ex.K.2to the defen. 
danl in very strong terms against lii« 
reckless ii.lvances and informed him thaj 
be was bringing tho name of the lirm 
into disrepute. On loth April 1909 
plaintiff 3 again wrote to the defendant 
(Ex. J.22) in these terms' 

"Moreover it is two and a quarter years .^itce 

you went there. Heareafter you should encace 

yourself only iq the work of collection, but if you 

were to bo advancing more and more, things 

would pt beyond control and our business would 
sufler. 

pie letter said further that theprinci- 
pals intended to send an agent even 
within the period of his agency, but “as 
the defendant had not got the business 
under control” they were delaying send- 
mg a new agent. On 23rd April 1909 the 
same principal wrote to the defendant 
(vido Lx. K-3): 

‘ You should as striotlj aspossillc collect from 
all coDstitueuts excepting tho one constitueni. 

the man of Kulliaya In future you 
should not lend oven a pie to coostituontc/* 
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On 11th ^.lay 1909 plaintiff wrcteKx. J-S 
in which lie asked the defendant to close 
lip his accounts as eailv as possible and 
make it possible for a new agent being 
sent out at once. On lltli Mav 1009 
plaintiif 3 wrote Ex. J-9 in which ho 
stated; 

“People sav lliat the >ecuritic5 on wl.ioh you 
have lent out money are all weak ami 

cient.It scciti' to us a.s if you do not 

care to follow our instructions.” 

On 8th June 1909 plaintiff 1 wrote 
Ex. Iv-1 in wliich he sarcastically re¬ 
ferred to Attia’s soundness of credit and 
asked the defendant rot to honour his 
Iliindi.?. J’o tliese various warnings against 
lending to Attii the ikdendant replied by 
Ex. J 13 on iTbli June 1909 in wbicb ho 
statcu. 

“It is oul' good luck that K. S. Attia bas come 
and joined us as our friend.” 

On 14th July 1909 plaintiff 3 wrote to 
the defeQdant*{vid 0 Ex. K-7); 

"Although we may write to you ever so much 
it is very painful to us to see that although you 
receive them all you go v'U making further pay¬ 
ments without recovoriog anything from Enams 
and keep sending Kurippu accounts.” 

On 29th July 1909 plaintiff 1 wrote 
to the defendant Ex. .J.27 wherein he 
said : 

"If you would from this moment not advance 
a pie to any constituent, but mnl e all the neces¬ 
sary endeavours to collect and curtail and close 
business, there would on the whole be a good 

name for you and a good name for us too. 

The only request I nuke is tlut you should ar¬ 
range to make collections scon before the sub¬ 
stitute arrives." 

At about the same time plaintiff 3 wrote 
[vide Ex. 7 (a)j : 

"A bad report has spread here that your agency 
business is very oxtensivo and that the transac¬ 
tions are very unsound. More than two years 
of your period has expired. In future you should 
curtail business and pay up dues and close ac¬ 
counts.” 

On 20bh July the defendant wrote to 
plaintiff 3 (vide Ex. J-16) ; 

“We are carrying on our dealings here well 
enough. There is no confusion of any kind.” 

On 3rd August 1909 plaintiff 1 wrote 
(I'.x. J-18): “You still continue to give 
loans on shares. It is not known when 
this is to stop." The correspondence to 
which I have referred shows that the 
plaintiffs were very anxious that the 
defendant should nob grant fresh loans, 
that the defendant should wind up the 
business and that particularly be should 
have no further dealings with Attia. It 
is with full knowledge of this attitude of 
the plaintiff that the defendant began 
fresh transactions with Attia between 


September 1909 and April 1910. I shall 
refer to only a very few letters of this 
period as the learned Chief Justice has 
gone into the correspondence of this 
period at great length, and then state 
niy conclusions : in my opinion also the 
full correspondence of this period has 
not been placed before the Court and 
the blame for not having placed all the 
materials before the Court must rest on 
the plaintiffs. The general attitude of 
the plaintiffs may be gathered from 
Ex. K-5 written by plaintiff 3 on 20th 
April 1910 in which he stated ; 

“I liivve read all that is written about com¬ 
pany and Attia. They say that Attia is a cheat 
and tho company is a leaky vessel.” 

Prior to this letter the defendant had 
written on 2Sth March 1910 (Ex. J-17) 

in whicli he stated : 

"Mawor A Co , Attia and Clifford and others 

have mortgaged shares to us.wo should 

keep on Ine good side of them by frequently 
saying that they were given to us in trust 

.while the state of affairs here is like 

this, some one has spread a false rumour there." 

Exhibit K-5 may be taken to be a 
reply to this. In Ex. L-l the defendant 
assured the plaintiffs that the loans 
made to Mawer & Co. and others were 
on good security. On 29th April 1910 
the defendant wrote Ex. I (d) : 

“As E. S. Attia and Mawer <fe Co., and others 
hold share mortgages and as thavaoai money 
is being received for the said hundis, we have 
to accommodate them when they apply forsmfil 
loans If wo refuse to give they would want to 
have the share mortgages. The securities are m 

excess." 

We have further letters from 
fendant Exs. Ij (3), L (6) and L (lih 
which were intended to assure the plain¬ 
tiffs that everything was being Pf®P^ ^ 
done. In reply to Ex. 1 (d) plaintiff 1 
wrote Ex. J-23 on 9th May 1910 : 

"In the case of E. S. Attia, if you keep sayJDg 
that the mortgage loans can be recovered . 
or later, when is it to be recovered ? It is 
desirable to give more and more. • • • * ’ ^ - 
have represented him to be a person of a J 
high status. It does not appear that his ere 
will continue to the end.” ^ ^ 

To this the defendant replied in Ex- 
(6) on 19th May 1910: 

"As the security of Attia is in exMSSOfw- 
sum of the hundis v/e do renew them 
sionally.” 

In this way matters went on. 
plaintiffs in their native place ^ 

less against the defendant who wa® ® 
ducting business as he liked .i- 

positive injunctions from the 
It was said that the attitude of the p ^ 
tiffs was that of persons sitting 
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fence. It is difVicult to see what could 
have been done ; his instant dismissal 
coupled with the coming cf a new agent 
might have been the correct proceluro, 
but that would have precipitated matters 
or might havecausecUhe plainbitfs’heavy 
loss. It must be said that Nattukottai 
Chetties do not clearly appreciate tiio 
duty they owe to themselves and to their 
agents. They repose the greatest confi. 
dence in the good faith of their agents 
and permit them to deal with their 
monies as if they were tlie owners and 
not simply agents. The idea that if they 
wanted to hold the agents liable they 
should at once repudiate the traus.action 
has apparently not occurred to them yet. 
Moreover the transactions are not of 
such a simple nature as could easily be 
affirmed or disaffirmed. 

The agents are expected to lend out 
monies to numerous constituents. They 
are not like ordinary agents whose c isos 
have been considered in England in the 
various decisions quoted before us. These 
latter, generally speaking, wore com¬ 
missioned to conduct particular busi¬ 
nesses. In such cases repudiation is 
^easy. In my opinion, the application 
of principles governing the relationship 
of English agents to their principals 
should riot bo extended to Chetty agents 
in India. The agent of a Chetty is 
practically the principal. He lends out 

monies. He is entitled to suo to recover 
|thera. Under these circumstances the 
'position of a Chetty agent approximates 
|to that of a trustee. I do not say that 
every consideration relating to transac- 
tions between a trustee and the cestui 
quo trust should apply. But I am doubt¬ 
ful whether it is desirable to import into 
questions of this nature rules governing 

! ho rela .onsh.p of principal and ageni 

in England. In Ramasawy Chelly v. 
Karumn Chelly {1), such principles 
have been applied in the ease of Chetty 
g nts. I think the whole subject re¬ 
quires re-consideration. S. 211, Con- 

n. directions 

of the prmcipaUre disregarded ^he loss 
consequent upon such conduct must be 

Stfr,rrrnne^;“ 

aindn. 
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gais should lio sent liavo l)eon ignored by 
tlie defendant. The last hub one aitidiigai 
was s“nt on lOtli .Auguvf I'.iOii. 'Phe linal 
one was sent on 1.0th .March 1911. not- 
vveen those periods thno is no oxcuso for 
the dofeudant not having sent, Iho aindn. 
gais. In his evidence the defendant a, I. 
niittcd that heilhl nut send aindugais 
even after repeated rel|uc^ts. Jlo says 

iu one of his letters that it would ha\o 

taken liim a long time to make up the 
aindugai. When wo remember that Lho 
defendant was a near relation of the 
plaintitVs and that the plaiutitl's informed 
him that he should not take advantage 
of the relationship and should conduct 
himself as an agent and not as nephew, 
the conduct of the defendant in disobey¬ 
ing the express instructions and advanc. 
mg new loans appears to be reprehensi¬ 
ble. But for the fact that the plaintiffs 
have not produced all the kurippus sent 
to them and to the fact that they have 
kept bacK Alagappa Chetty from the 
witness box. I would have felt inclined, 
notwithstanding the decisions to the con¬ 
trary, to hold that the defendant was 
guilty of gross negligence and that no 
ratification ought to be implied from the 
failure bo expressly repudiate the trans- 
Mbions. Having regard to tlie view 
taken by the learned Chief Justice and 
to the authorities in this Court and in 
England, I do not propose to differ from 
the judgment just delivered. I hope 
that our conclusions would have the 
effect of opening the eyes of Chetty 
principals to the necessity of observing 
greater c.iution in their lealings wiH) 
their agents, and to their exercising 
greater scrutiny over tlicirdoings. i agree' 
though nob without hesit.ition, thafc”tho 
appeal shoulu be dismissed. The memo¬ 
randum of objections should also be dia 
missed. 

S.N./b.k. Appeal dismissed. 

A. I. R. 1919 Madras 351 
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Malabar Law — Kanom—Grant by one of 
two trustees without consent of other is in¬ 
valid - Application of kanom amount to 
discharge liability on trust property—Kanom- 
dar has charge. 

The arant of a kanom bv one of t-.vo trustees 
.vitbout the consent of the other is invalid and 

Where however the kanom amount or any 
nortion thereof has been api-lied towards thedts- 
Jbar-c of liabilitv on the trust prorerty the 
Ualmda.' ..ill h.'vo a cl.a.-c on the reoperU^for 

such amount. t 

K P ■ ^Icnon^lor Api'ellants. 

C ‘ MnJhovnn for Jlc.spondents. 

Judgment.— Pififore dispo^inS of these 
appeaU. wo ought to have a clear finding 
ii'um the lower appellalo Court as to 
^vh 0 thcr defendant 2 consented to the 
P^^no-n being gnnted to the appellants 
ilthou'di he aid not join in its execution, 
noth I'rirtics will he allowed to adduce 
fresii evidence on this point. One montn 
will he allowol for the submission of the 
finding and seven days for objections. 

Finding. -I am directed by the High 
Court to submit a finding on the follow¬ 
ing issue, vi/.:-” 

' WhL-ther defondaat 2 consented to the kanom 
Iv^iirn Granted to the appellants allhousb he did 
y'oti’oia In its execution." . 

There appears to he a mistake in 
the wording of the issue. It i<i no one’s 
case that anv kanom was granted to ap¬ 
pellants. The kanom in question is one 
granted by defendant 1 to appellants 
as-i:’nor. I shall assume that the words 
“to "the appellants ’ in the issue have 
been written by a slip for to the appel¬ 
lants^ assignor.” and shall submit my 
finding on that assumption. No fresh 
evidence has been adduced for plaintiffs 
or for defendant 3. For defendant 2 
only some dccumenary evidence has been 
produced to show that m other trans¬ 
actions defendant 1 ,rf ?hU a^dT 

dant 2 I do not think that this addi- 

Lrial evidence is of any real help m the 
present case. What happened in respec 
of the transaction now in question must 
be decided on the oral evidence on re- 
2 ^fter hearing arguments again on 
t^t'evidencel see no reason to differ 
from my original conclusion that theevi- 
denoe of defendants 1 and 4 must be ac¬ 
cepted in preference to that of defen¬ 
dant 2. What the evidence of defen¬ 
dants 1 and 4 amounts to is that defen. 
dant 2 at first consented to the proposal 
that the money required should be raised 
hy granting a kanom to defendant 4, but 
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that before the date of execution he had 
changed his mind and was against it.. 
.According to the evidence of defendants! 
and 1 they were not even under the im¬ 
pression on the date of execution that 
defendant 2 still consented to the trans¬ 
action. It is nob their case that the 
kanom was executed with a subsisting 
consent from defendant 2 , though he did 
nob actually join in it. At the time of 
execution it is clear that there was no 
subsisting consent from defendant 2. And 
further the evidence of defendants 1 and 
4 is that defendant 2 agreed to join in 
executing a kanom-deed in favour of de¬ 
fendant 4 for the purpose of raising the 
money required. But there is nothing 
to show tliat he ever consented to the de- 
tails of the transaction. On thecontrary 
defendant 1 says; "The Purappad, etc., 
were determined when the draft was 
being prepared,” which was sometime 
after his last interview with defendant 3 
before the date of execution and as he 
says, after he had learnt that defendenbS 
was in collusion with defendant 3. So 
what we arrive at is that defendant" 
consented to the project of raisingmoney 
from defendant 4 on a kauom but nevet 
consented to the details of the transac¬ 
tion and at the date of execution was no 
longer consenting to the project. > 
finding is that defendant 2 never con¬ 
sented to the particular kanom in ques¬ 
tion being granted to appellants assignor 
and at the time when the kanom 
was executed was nob consenting to a 
kanom being granted to appelUnte - 
signor. I regret that I did not make the 

position clearer in my 

(After return of findings the Court 

vered the following) . l 

Judgment.-The learned 
Judge has found that one of the c 
uralans did nob give his consent o 
grant of the kanom in question. 
is argued that nevertheless ^ 
one trustee, if he has consulted the ot^ 

trustee as to the grant of a 

any similar transaction and that 

wrongly refused to 

valid. There is no 

dealing with the case of two 

though there are a number ol 

which it has been held that w 

are a number of trustees the ac .j 

majority will be binding ^unity 

they had given a proper oPl 

to the other trustees to con 


1919 


advisability of bhe act in question. But 
the decision are basCvl on the principle 
that unless the act of tiie majority 
was upheld in many cases tho trust 
estate would suffer. In the case of 
two trustees however this principle will 
not apply because there is no majority. 
That is what is practically indicated 
in Savitri Ayitarjanam v. Ramon Nam- 
budri (1). The decision in Wilkinson 
V. Malin (2), which is the leadiu.^ case 
,on tho subject, bases it on the principle 
jtliat tho majority should have approved 
of the act. We do not think that we 
should be warranted in extending the 
principle to a case like tho present where 
|Only one out of two trustees lias exor- 
| 0 ised an act which ought to bo done hy 
both the trustees jointly. 

Bub it is pointed out that tlie suit 
lought nob to have been dismissed alto- 
'gether and that the plaintiff should liave 
A charge for the amount actually ad- 
vanced by him as it went to discharge a 
liability on some of the trust properties 
including the property in the suit. We 
think there is force in this contention, 
and we therefore cioJify the decree of 
the lower Court by declaring a chargeon 
the property in suit for the amount of 

Rs. 418.U.0. This appellants will bear 

tho costs of tl)is appeal. 

_ S.N./r.k. De^'i'ei’ vor’fi'} 

W U«01J ‘JlTUd. 206. ^ 

(i) [183-21 2U, OIG. 
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AiiDUR Rahim and Nai-iku, JI. 
Krishna Appellant. 

V. 

Opposite Party. 

CeianlGSTof 

of 1918, ( aken up No. 9 of 1913), Doci. 
ded on 25th February 1318 aninsb 

Case No. 101 of 1917 
(a'Criminal P. C. fl898) S 2'iS — lln 

ruancyorco^mP*”- 

dilToront common obforb^te “ 

a common nurnoso nw ^ pursuance of 

pollcoomoe,' rm,°.,ctofl -'f ' P™™« 

«bolc oocarroace ar™ ou o“ . co^T' 

^eld : that the acta of a | = 

parts of tho aamo transaction InA were 

."bjrnt ol ch., 8 o io o„„ 008 tSo tmf Wa?“ 

[P 356 Cl] 
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Plio ovi.Jcuo ' ill 111,' i>cditri-.'iici) ijiii't 111' 

beforo tho Court hi'fi.v item.-,.,,,.- a 
cjiicliwion ai lo liio ii.iior" ,,f ti,o ,,tt,.iifvs i-nti- 
miUod by iha dilVn-tii ,• in,vin"| j,, |.1„, 

occuri-LMiw : 5SIT I r;-., 

(b) Criminal P. C. (189.1-, Ss. Hi;, .-ii.d KRi 
—Person resistins {.oiicr ol/icer . oiuliu -in- 

unauthorized search oulside Rails of |„J 
station IS not ijuilty undor P.-n..l Code l«r'U|, 
o. 333. ' 

Au ottieor ill clui^e of apdico si-ui.in’■ i. n-. 

I|owor to make .sivuclics in [iL.-.-s ‘ 

imitsof bis .s(.atiim..xc-'| l in tho iuxIk i.r 'vM d 
by h. luo, Cnmiiiiil r. c. ll’ .:; 7 r i| 

A [lorsoii therefore who rc-iUs n poUc*' ..hicor 
coudiictiii’ an tinautiiori/cd sem-eh oiitsido the 
limits of his station is not {-nillv of an oifi'ix-.' 
»adcr h.3:):U. P.C. • u> :,;,7 0 II 

5Code (1860), Ss. 147, 149, 323 
and 325—Unlawful assembly with hurl for 
common object — Member convicted under 

147 cannot also be convicted under S 323 

or S. 325 with S. 149 unless he hiinieif 
causes hurl. 

Where tbo object of .m unlawful a=i-^omblv i> l) 
cause hurt, a member of that as.jeml)ly, if he is 
convicted under S. 117. cannot be convi.ted iI-d 
under S. :{->•) or .S. ;!,‘j road will, S, llJ, e.xcept 
thiU such of tho accused as are proved tliomselves 
to have caused hurt in the riot, would l.o riuhtlv 
convicted of tho offence of hurt in addition i j 
the oRoaceof riotiui’. [I' yjj (j 1 | 

Swaminathan^lot Ajipellanbs, 

P. li. Naruijiswamtf Aiyar and E. li. 
Osborne~“lor tho Crowu, 

Judgment. 23 persona wore con. 
victed by the Sessions Judge of Ooimba. 
tore of the offences of rioting, grievous 
hurt and other allied offences. Oi these, 
some have appealed to us and we will 
have to deal with the ciso of each of 
them seiiaratoly. Information was given 
on 19th May last year at the Annur 
Police Station of a theft commitied in 
the houseof a Valayan. It appcirsthab 
the police searched tho houses of some 
persons within tho iitnifcs of tlie police 
station an! then ontheiOth in the morn, 
mg the Sub.Inspector, P.W.l, along with 
some constables and others came to a 
Village called Molakalipalayam which is 
within the jurisdiction of the Sulur 
Police Station. Molakalipalayam is about 
two or three miles from Annur. Thera 
tlie houses of some of the Goundans were 
searched and in the house of accused 
20 , who, it may be mentioned, ins not 
preferred any appeal, a cloth was found 
which was identihed-as part of the stolon 
property. The man was arrested and 
kept in custody. Some of the Goundans 
of that village and of a neighbouring 
village balled Valayapalayam are alleged 
to .have remonstrated with tho police 
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asaifisfe searchingGoun'ians houses, but 
tlic Sub.Inspector would not listen to 
them. He apparently had some informa¬ 
tion about the stolen property and ho 
was not to he deterrel from what he 
considered his duty to search in those 
villages for the stolen proiiarty. 

Ac ’used 20 was kept at .Molakalipila- 
yam in the custody of two i)olice con¬ 
stables and the Sah lns|)ector along with 
other liolicemen went on to Valayap-il i- 
yam. Thcte can he no d< ubt upon the 
evidence 'hat his indention was to inves- 
tigate the case and to search some houses 
wiioro he h'.l informatiun tliatthe stolen 
property was cjncealc’d. The Goundans 
of the locality, according to the evidence, 
were much excited They raise.) strong 
ol'jections to tlio [lolice searching Goun- 
duns' houses. Accused 1, the Karnam of 
Mopperipalayam, and accused 21 the 
Village Magistrate of the same place, who 
were sent for, were present at Valaya- 
palayam and they were appealed to by 
the police to help them in making the 
search. What their actual conduct on 
the occasion was, is one of the points for 
consideration in their case. The case 
for the prosecution is that they not only 
refused to render help to the police, hut 
abetted the Goundan villagers in assault¬ 
ing tliera and preventing them from 
carrying out any search in Vatayapala- 
yam. A large crowd of about 300 people 
gathered there. Accused 2 and 8. who 
are said to he prominent villagers, joined 
in the protest, and the mob did not allow 
the police to search any of the houses 
there, The police were attacked and 
beaten. They tried to frighten the mob 
by bring one or two shots in the air, but 
the mob was in a truculent mood and 
attacked and beat the police. The Suh- 
Inspestor ran away to a place called 
Muthugoundanputhur, which is in the 
same direction as the Annur Station, 
from Valayapalayam. There he took 
shelter in a house, but the mob followed 
him, dragged him out of the house, put 
him in a jutka and having disabled the 
pony of the jutka, dragged the jutka with 
the Sub-Inspector to a temple at Valaya¬ 
palayam and kept him there. On the 
way the mob seems to bjCye tilted the 
Sub-Inspector out of the cart several 
times purposely as if he was, to use the 
language of the Sessions Judge, so much 
rubbish. One or two constables were 
also taken to the temple and kept there. 
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That, broadly speaking, is the outline of 
the case for the prosecution. The police- 
men were all very severely handled and 
the Suh-lQspector was mercilessly beaten. 
One of his legs was broken. He had a 
number of injuries on his head and suf. 
fered apparently from concussion of the 
brain. He was nearly for three weeks 
in the hospital and was not able to speak 
rationally for some days. Some of the 
police constables al>o received severe 
beating. Some Valayans belonging to 
the complainant’s party were also beaten 
and one of them bore a severe injury. 
Information being given as to whit had 
hapfiened, reinforcements came from the 
Annur Police Station and the injured 
policemen were rescued. 

It o'lght also to be mentioned that on 
the same day, an old man called Sellappa 
Goundan was murdered. The evidence 
as to how and under what circumstances 
this man came to be murdered is not 
very full, and it is not possible, upon 
such evidence as there is, to find who 
was responsible for his death. It appears 
to have been suggested on behalf of thff 
prosecution that the accused or their 
friends deliberately killed the old man 
in order to make out a case against the 
police. On the other hand, tbe de¬ 
fence seems to have suggested that Sel¬ 
lappa Goundan was attacked by a num¬ 
ber of men, about 30 in number, pro¬ 
bably belonging to the police party. 
The Sessions Judge was unable^ upon 
the evidence placed before him to 
the responsibility for the death of 
Sellappa Goundan on either party or ou 
any of the persons concerned in this 
case. In his opinion it might have been 
an incident quite opart from the mam 
riot or it might have been a delibera fl 
act done by the accused in order toshi 

the blame tor the occurrence on to I o 

police; ..nd we must say that we ar 
unable to come to any more definite con¬ 
clusion with respect to this most un 
tunate incident. 'We do not even koo 
what investigation was carried out« 
what attempts were made^ to find o 
who w’as responsible for this 
To come back to the case 
defence of the accused on the 
parently was than the 
by the Sub-Inspector, P. W. 1. 
on the night of the 19th to 
village of Valayapalayam and loot - 
houses of some Valayans and com® 
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rioting. P. W. 1 is charged with 
having been drunk and in fact with 
having run amok. It is said that he re- 
peated the same conduct on the 20 th. 
But there cannot be any doubt that the 
finding of the Sessions Judge that this 
story is not made out by any evidence 
worth mentioning is correct. If there 
was truth in this defence one would have 
expected tliat abundant evidence would 
have been forthcoming to prove the 
charge which is a very serious charge 
against P. W. 1 and the other 
policemen concerned. Some of the 
defence witnesses do give some vague 
evidence on the point but none of them 

I ■ . to give any particulars upon 

which a definite finding could be based. 

oKuilarly in the cross-examination of 
the witnesses for the prosecution, this 
Btory was hardly put to them. One or 
two Stray questions were asked some of 
the witnesses suggesting that the police 
were acting illegally and aggiessivelv in 
the villageof Valayapalayam. But theat- 

te.npt to elicit any facbsfrom the prosecu- 
tioo witnesses which would support thede- 
fence m this connexion isabsolutely faint 

hearted and wecannot place the leascreli 

anceupon such evidence for the defence as 

Nnl r.u ooDnexion. 

Nodoubt this wa3 the story which ac¬ 
cused d and 17 told the Villace Masis- 
trate of iMoppanpaUyam and got emho- 
died ID the report Ex. 13. liut there 
also the statements are vague to the ex 
treineand Ex. Id bears internal testi* 
mony of this story being a cjncoctiou. 

Before dealing with the evidence we 
ought to deal with the question of law 
which was raised in the case namely 

Th ‘tu° 'r* ^ >n'sioindor of 

charges. The charges are with reference 

f Valayapalayam and 
Mu hugoundanputhur and also what 
happened jn the afternoon at Molakali 
palayain in the matter of the rescue of 
accused- -aO. There is no ehar-e with 
respect to anything that was done by 
in Molskalipalayam 

and that thoy\oald“°not'“h 

rrUr-the^^l“h a& ? 

prosecution, amounted to one 

p‘o‘“that 

P. 0., that IS to say whether the series 
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of acts charged against the acc-ised wore 
60 connected together as to form tho 
same transaction. If they formed one 
transaction there can ho no douht that 
the charges uero rightly juinod. As to 
the scope an.] interpretation of .S. ij.ij 
tlie matter was consideicil rcconl.lv hv a 

Bench of this Oomt in i'hor,i<in,li 
tor/nv /^„,pgr,.r(O.Toeio‘it is poio- 

ted out that it IS hardly ^'0^Ml.lulo J;,v 
down m ahsiract b-Mins v\Iiich would I.e 
avy more definite thaniho Jangua-eol tho 
section Itself what wuul 1 amount to orn 
and the sime transaction. Eic-h ease 
must depend upon its own facts the 
general lost being whether (he acts 
c.iarged wore so connecteil together as 

to amount to one tiansaction. The con. 

nexion iusomec ses would have to be 
sought in a com.non purpose running 
hroughalit-heacisor in the nature of 

the ocmrronce having regard to t:ie caiwo 

and U.. tm.eaml tlie place U is pointed 

out inC/toruj/«f/, 1 cnkaladri v. Emjeror 

Uit.ut the etlect of the decision on.S. 2 -i 5 

^that at least in a certain class of cases 
the case there under consideration 

being one of them— 

“commuuity of purpose or dedgu and cinti- 
nuily of actioQ are essential elements of the con- 

link together diifercai nc“<. 

into one and the same irnnsaction ” ' 

. beitnoted. was not 

intended to cover all cases and this is 
expressly mentioned. Then it goes 

in hueb cases the acts alleoeH . 

with each other mu,. h.,„ hee'n dou 17™™ 
aDC« of .1 piuucul.Tr end in view aud as Iccessorv 
thereto or },erli.ip> as snoqested hv the ctre'um^^ 
sUuces in which the acti» in nnr I. 

alii fbi'*''' 

alli (2). which was accepted in Chora 
Venkatadri V. Emperor (i) by this 

?"*^"ciar,ing the proper teL 
miuiDg whether sev.ral onelcos l^rr, ^ 

together 80 88 to form ibe BAmn » con'Kcted 

TaSer T ^® ot 

coo-tiiute one continuous action.’’ ’ ^ 

Here the acts relied upon by the pro 

secution were undoubtedly such ss to 
constHute one continuous action. It wig 

argued that the objects of the unlawful 

assembly at the three different places 
were differe nt, a nd it is p ointed out that 


(1) L1910. .<»8 Mad. 602=5 l. 0 b 47 

(2) 11003) 27 Bom. 186. 
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some of the accused persons took part in 
t!ie oocurranco at one place and souie 
at another place. The fallacy running 
thri'ip^h the argument is that where there 
has been an occurrence of'this nature, we 
must take the specific coiuinon object of 
each unlawful assemhly mentionel in Iho 
charge as conclusive of the question whe- 
ther, if there was more than one riot in 
the course of an occurrence, they could 
all he Lriel together. I do uot tliink 
this is what was inteiiJel to bo laid down 
either in CiiornaiirU v. Venkatailri v. 
Kmperor (l)or v. Shcriifalli (2). 

Hero tlie [uirpose which connects the 
occurrences in all the three villages was 
jto prevent the police by force from sear, 
jelling the Goundan’s houses and to punish 
Ifchem if tliey dared to do so. Whether 
:in [lursuance of such a purpose some of 
the rioters had in view one specific un¬ 
lawful object at one place and some other 
lof the rioters pursued a dilferent object 
at another place would make no differ- 
:ence, so long as the different assemblies 
participated in the one purpose of pre- 
venting police officers from searching 
Goandaus' houses in connexion with the 
theft of which they had information. It 
seems to us it could not have been the 
lesign of the legislature that where there 
has been an occurrence of this nature aris¬ 
ing out of a common cause, we should se¬ 
parate what happened into dilTerent com¬ 
partments. as it were, and try thecasesre- 
ilating to different acts done in the course 
of the same occurrence separately. The 
^evidence of the whole occurrence must 
|be before the Court before it can come to 
H proper conclusion as to the nature of 
ibhe offences committed by the different 
[persons concerned in the occurrence, and 
'that is another tost to be applied in this 
Iconnexion. 

We have considered the evidence care¬ 
fully and there is no good reason to doubt 
that the case for the prosecution is true 
in all its substantial features. The Sub. 
Inspector of Police went to the villages 
to make investigation, and apart from the 
question of law as to whether he was 
entitled to conduct a search in those vil- 
lages which are situated within the juris, 
diction of another police station, there 
is no reason to doubt the bona fides of his 
action. The Goundans however did not 
want that any of their houses should be 
searched and took the law into their own 
hands. They not only obstructed the 
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police in conducting the search, but beat 
them causing serious injuries. There can 
be no question of any right of private de- 
fenco in a case of this character, as it 
couli hardly be contended that the Sub- 
Inspector of Police was nob acting in 
good faith in trying to search the houses 
where the stolen property was suspected 
to be concealed. [Their Lordships dis¬ 
cussed the evidence as against accused 
1. 2. :d. 4, 5. 6, 7, 8. 17, 21 aud 23 and 
affirmed the conviction against all, bat 
accused 1 and 21, who were acquitted.] 
As regards the rest of the appellants, 
they have been convicted among other 
offences of an- offence under S. 333, 
I. P. C., that is, causing hurt to a public 
servant in the lawful discharge of his 
duty. We have been asked to consider 
whether P. W. 1 was lawfully discharg¬ 
ing his duty as a public servant in mak¬ 
ing or attempting to make a search of 
houses at Molakalipalayam and Valaya- 
palayam. 

We have no doubt that the view of the 
law taken on this point by the SessioDS 
Judge is wrong. Both these villages, sjl 
already stated, lie ouDside the poM 
station of Annur, and the Sub-Inspector 
could not make any search in the villages 
of Molakalipalayam and Valayapalayam 
unless his action could be justified under 
Ss. 165, Cl. 4, and 166, Criminal P. 0. 
Under S. 166 an officer in charge of a 
police station may, if he wishes, require 
an officer in charge of the station where 
the place sought to be searched is situated 
to cause a search to be made in that place 
and with his help he himself can make 
the search. S. 165, sub Cl. 4, on which 
the learned pleader appearing for the 
Public Prosecutor relies, says that the 
provisions of the Code as to search war¬ 
rants shall apply, as far as may be, to » 
search made under this section, p® 
argument is that the section, by imphea* 
tion, authorizes police officers to make 
searches in a place outside their own 
jurisdiction in the same way as a Magis¬ 
trate can issue a search warrant to searc 
a place outside the limits of his ]ur’' 

diction. . » 

Bub sub-Cl. 4, S. 165 requires tbai 

the search must be made under the 

visions of that very section and that s 
tion only provides for search .ug 

limits of the police station of wbio 
officer is in charge. This is a 
answer to the argument on behalf o 
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Grown. Further, we ilo not think that 
the legislature ever intended to confer on 
police officers in charge of a police station 
the power to make investigation outside 
the limits of their stations except in the 
mo.io provided by S. 1G(>. Even- where 
a Magistrate under Ss. 96 to 99 issues a 
search warrant for a place which is not 
within the local limits of his jurisdiction, 
the law requires that the warrant should 
be endorsed by the Magistrate who has 
jurisdiction over it or, in emergent cases, 
by the officer in charge of the police 
station within whose limits the plica is. 
What sub-S. 4. S. 165 provides is that 
such of the provisions of the Code as lay 
down the mode in which a search is to 
be conducted, such as Ss. 102 and 103. 
should apply to searches by police officers; 
and it could not have been the intentiou 
of the legislature that any police officer 
in charge of a police station can, of liis 
own will, search any place in the Presi. 
dency he chooses. We have not been re¬ 
ferred to any sort of authority which 
would support the proposition put for- 
w’ard on behalf of the Crown, nor has the 
learned pleader appearing for the Public 
Prosecutor been able to refer to any rule 
in the Police Code which provides for a 
police officer searching houses in a place 
outside the limits of his own station. On 
the other hand, there is a ruling of the 
Allahaba I High Court reported as .Varf/jo 
Sonar v. Emperor (3), which seems to us 
to be exactly in point and in favour of 
the view of the law which we have sug¬ 
gested. We therefore think that the con¬ 
victions of all the appellants under 

333, I. P. C., must be set aside. 

We also find that several of the appel- 
lanta have been convicted, in addition to 
an offence under S. 147, I. p. C„ of offen- 
C03 under Ss. 323 and 325 read with 
S. 149, that is to say, they have been 
found constructively guilty of hurt, hav¬ 
ing been uierabers of an unlawful as¬ 
sembly in course of which hurt was com¬ 
mitted. Now, it has been well settled 
that where the object of an unlawful as- 
sembly is to cause hurt, then a member 
of that unlawful assembly, if he is con- 
victod under S. 147. cannot bo convicted 
also under S. 323 or S. 326 read with 
a. 149, except that such of the accused as 
are proved themselves to have caused hurt 
m the not, would be rightly convicted of 
the ofifence of hurt in addition to the 
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otlonco of riotiii;;. In tlio result accu^cil 2 
will bo convicted only of jin oH'onco iimler 
S. 147 and his convictions iinilcr Ss. 325 
and 33-1 road wilh S, 14!t will lie got 
aside. Accused 3 is ri^hily convicti'd 
under Ss. I'l and 32>l,liut hi ^ c.on\'l(;t iuns 
under other sections will hosetasi.le. 
Accused 4 will l)o ounvii ird onlv undci 
S. 147, and his conviuliitn under otlior 
sections will ho reversed. Acciiso<l 5 
will be convicted under S.s. J17 and 323. 
bnt not under the otlier sections under 
which the Sessious Judge has convicted 
him. Accused 6 also will he convicted 
under Ss. 147 and 323, and his convic¬ 
tions under other sections will be set 
aside. The same applies to accused 7. 
We convict accused 8 under S. 147 only 
and set aside his convictions under the 
other sections, .\ccused 17 has been 
rightly convicted under Ss. 147 and 323, 
hut his convictions under other sections 
will be reversed. The conviction of ac¬ 
cused 23 under S. 117 will he upheld. 
Ilis conviction under Ss. 323 and 325 
read with S. 149 will be reversed. 

As regards the sentences, the otl’encc 
was of a serious nature and the Sessions 
Judge has rightly awarded severe sen¬ 
tences. But as we have set aside con¬ 
victions under some of tlie sections of 
which the Sessions Judge wrongly found 
the accused persons guilty, we reduce the 
sentences in the case of accused 2, 4 and 
23 to one year and nine months’ rigorous 
imprisonment each and in the case of 
accused 3, 5, 6. 7 and 17 to two years 
and nine months’ rigorous imprisonment 
each. In the case of accused S, having 
regard to his old age uo think simple im¬ 
prisonment for one and a half years will 
sufficiently meet the ends of justice. 

Having had all the evidence before us, 
we feel bound to consider the case of 
accused 20 who has been convicted under 
S. 224, I. P. C., although he has prefer¬ 
red no appeal to us. lie was the person 
in whose honse a cloth alleged to be 
stolen property was found at Molakali- 
palayam and he was arrested and kept in 
the custody of two police constables 
while the Sul)-In9peobor went on to 
Valayapalayam. After the riot at Valaya- 
palayam, when the Sub Inspector took 
shelter in Muthugoundanputhur, some of 
the mob at Molakalipalayam rescued ac¬ 
cused 20. Accused 20 went away with 
the mob as the two policemen who were 
in charge of bim bad to flee on being at- 
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t ickcil by the mob. We thioli he was 
technically guilty of the offence uoder 
S. l: 21. tlml is. of escaping from lawful 
custody. But having regard to the facts 
of the case we cannot regard his act in a 
serious light as in tlie case of the other 
accused. Ho has already sulTerel im- 
pri'oument for more thau three months, 
and that will l)e sullici'-nt punislmient in 
his ca^e. We reduce liis sentence to the 
term already sutloied anil he will ho dis* 
cliargcil from custody. Tiio order re. 
garding security bonis will be set aside 
in the case of accused 1, 21 '.nd 20 and 
will st in 1 in ihecase of the other ac- 
ciiscl. Tlie hi.il bonds of accusals 1 anl 
2 l will bo cancalled. 

S.X.,^n.K, Sentences altered. 
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Seshagiri aiyar, .T. 

S. H. S. C, Matharasappa Chetlinr—' 
Petitioner. 

V. 

P* C. Muthu Chettiaf —Opposite Party. 
Civil Ravn. Pefcn. Nos. 1192 and 1193 
of lrJl7, Decided on 6th January 1919, 
from order of Disfc. Judge, Madura, 
in Misc Appls. Nos 10 and 11 of 1917. 

(a) Civil P. C, (1908f, S 47—.\uction*pur* 
cha$er in money decree is representative of 
judgme nt-debtor. 

Aii aiiciioii-piircliaser under a money decree 

tile tvpro entative of the judgment'debtor 
within the meaning of S. 47: 44 I. C. 350, Diss. 

LP 369 0 n 

fb) Civil P. C. (1908), O 21, R. 2-Per«on 
possessing right to property can apply to 
enter satisfaction of decree affecting pro¬ 
perly—Order disallowing petition is revis- 
able under Civil P. C . S. 115. 

A person who possesses a right to a property 
is within bis rights in applying under 0. 21, 
R-2, for entering up sati8f^ction of a decree 
atlecting the property which would otherwise on- 
dauger his right to if. 30 Mad. 5^1, Foil. 

. IP 359 C H 

Petitioner obtained a money decree against S, 
and in execution brought a certain property to 
sale and purchased it himself. While the ap¬ 
plication for sile was pending, a person to whom 
the properly had heen mortgaged obtained a 
doc'ee against the judgment-debtor. Petitioner 
paid the mortgage decree amount and prayed 
that the satisfaction be entered. The Court re¬ 
fused the prayer holding that petitioner had no 
locus standi to apoly under 0.21, R. 2, Civil 
P C On revision to the High Court. 

Held: ll) that the petitioner bad aright to 
apply under 0 21, B. 2, as he must be regar¬ 
ded as the representative of the judgment-debtor; 
(2) that the petitioner had a right to apply to 
the High Court under S. 115, against the order 
disallowing his petition [P 358 0 2] 
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K. J agannadha Aiyar —for Petitioner. 

T. U. Venkatarama Sastri, S. Ban. 
gachnriar aud S. Vaidyanatha Iyer-‘ 
for Opposite Party. 

Judgment.—The petitioner before me 
obtained a money decree ' against one 
Seamia Pillai and his co-parceners. In 
execution of the decree he purchased the 
property in dispute subjejb to a morb- 
gage right created by the judgment-deb- 
tors. Diuiug the pendency of the ap. 
plication for sale a suit was brought by 
the mortgagees against'the common judg- 
ment-debtors an la decree was obtained. 
The present petitioner thereupon paid 
the money due uuder the mortgage decree 
and askel that satisfaction may be en¬ 
tered up. Ilis applicition was resisted 
on the ground that he not being a re- 
presentative of the judgment-debtors had 
no locus standi to apply under 0. 21, 
R. 2. Both the Courts below have up¬ 
held this contention and rejected the 
application of the petitioner. Against 
that order this civil revision petition 
has been tiled. 

Aq objection was taken in limineon 
the grounl that if the contention of the 
petitioner is right, his proper course was 
to have preferred a civil miscellaneous 
appeil against the order of the District 
Judge and not to file a revision petition, 
under S. 115. Civil P. 0. The peti¬ 
tioner was jusbihed incomplainingagainst 

the mode in which the Courts below bad 
dealt with his application and he was 
justihed further in coming to this Court 
under S. 115. Even if the contention is 
well founded I think this is a fit case in 
which, following Snii^arayaw Somayajt- 
pad V. Puramathan SomayajipO'd (I)- 
1 feel inclined bo convert the civil revi¬ 
sion petition into a civil miscellaneous 

appeal. 

On the merits my attention has been 
drawn to a very recent judgment of the 
learned Chief Justice and Kumaraswanii 
Sastri, J., in which it was held after re¬ 
viewing the earlier decisions that an 
auction-purchaser under a money decree 
is the representative of the judgment' 
debtor. Thedecisionof Sadasiva Aiyafi J” 
and Napier, T , in Kasthuri AiyanguT^/ 
Arunachalam Chettiar (2) is against 
view. My own inclination is to 
with the more recent judgment of the 
learned Chief Justine and Kuma raswaffl i 

(1) L19001 23 Mad. 101. 

(2) L1916] 34 I. C. 360 
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Sasbri, J., having regard to the faob that, 
during recent years, they judicially have 
been in favour of an expanded applica¬ 
tion of S 4? and have been im{»re83ing 
upon the Courts in India the necessity 
of disposing of such matters under the 
execution chapter rather than releiring 
the parties to a regular suit. Mi reovor, 
as was pointed out inihe latest judgment, 
the course of deci>ions in this I’residency 
strongly favours the view that an auction- 
purchaser under a money decree imist he 
regarded -s the representative of the 
judgment-debtor. 

There is also the further fact, as poin¬ 
ted out in Pandaranga Mtidalar v. Viilhi. 
liyiga Reddi (d) that the present peti. 
tioner has become the owner of the pro- 
pertv and as such in his own riglit is 
entitled to see that his rights are not 
jeopardized by an adverse decree against 
the persons from whom heacquired title. 
0 . 21, Rr. 1 and 2, do nob in themselves 
law down as to who ought to make an 
application for entering up satisfaction. 
As was pointed out in PandurangaMuda- 
\liar V. Vythilinga Reddi (3), a person 
Iwho has got a right to the property can 
well be within his rights in applying 
for entering up satisfaction of the decree 
jwhich would otherwise endanger his 
right to his property. I therefore hold 
that the Courts below are wrong in the 
view they have taken tliat the petitioner 
had no locus standi to come in under 
0. 21, R. 2. I reverse the orders of the 
Courts below and direct the Court of 
first instance to dispose of tlis applica¬ 
tion on the merits. Costs will a* i le. 

S.N./r K. Order reversed. 

“{3J L19071 30 Mad. 537. 
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Oldfield and Sadasiva Aiyar, .T.J. 
Muhayadeen Alli Sahib and others-- 
Defendants—Appellants. 


V. 


Syed Bacha Sahib and others—Vhn 
tiffs and Defendants—Respondents. 

Second Appels Nos. 1835 to 1637ofT91 
Decided on 26th April 1918. against thed. 
oree of Disb. Judge, Madura, in Appe: 

343 and 344 of 191 

(.ICivilP C. (1908). S. ll-Erroneo, 
deciiion to right, of p.rtje. U .. mu< 
re« judicata ai ]u«t decree. 

An erroneous decree esiabUshSng the rights 
the parties in as much res judicata as a just di 
cree. The decision as to a party's rights canui 
ke re-opened by showing that that right wi 


declared wrongly liy Iho Court owing lo its own 
and ilio unsnciTssfnl p;irty’« ignoram c of a fiict 
Nvhicli, if it had bron hronglii to its iif'lioe by 
the ULsncct'ssfn) wnubl liavo nvulificd il9 

dccisiMi. Tho v\lirfiii.r \ t is uuo 

or Ui t may not bo res jiuhcit.i i( ibc unsnec^'ss* 
fill parly rtdies on it in a snbMVjiii*nt iiU'.Mlion, 
pr,vidi'd he O'lablishos ihsit \.v o.iibl u \ iv- 
asuiubly expected to bavo made il a ground of 
attnek or dofnnee (as (In^ nsn mas i‘o) in lln? for* 
iner suit. But tin* partv's iguormt'A uf a gu-nuil 
of plea ilurinj; ttio fiirnior lititiUii^n an*! It at 


ground itself, ovou if o t ibli^lo d. cannot [Per¬ 
mitted to takt- nviv\ Jr m the Imulnn 
the former decision so f.u as it c.stulili'ilud iLo 
then rights of iho parliLM. If i[io laet ieft?rred 

to is Sought lo he [Tovod in tlo* siib*ef|ni’nt i^uit 
as to rig^its which should have diiTcrcnt, 
ovidvute as to such a fact is inclovaiit an il 
could nut afTect such riglits. ftubseqncnr facts 
sboNviug that the rights established bv tlio for¬ 
mer decree have been legally mudined since can 
bo alleged and proved in tlic ^nh^orjiient suit. 

ir:^G0C2. P?G1 Cl] 

(b) Civil P C. (1908)^ S 11 — Co defendants 
— Rights and obligations inter se must be 
defined. 

V ft an adjudication to liave ofTort res judi- 
cati heiWeen co-defohdanU, judoim nt in iljo 
suit mustdv.Jine the real rights and obligations 
of toc dtjfeudaul^ inter sc. [V 3G2 0 ‘2] 


T R. liamclnindra Aiyar and K. S. 
Ramahadra Aiyai —lor Appellants. 

K. V. Krishnaswami Aiyar —for Res¬ 
pondents. 


Oldfield, J .—The dispute is between 
the plaintiffs in each suit, who claitn 
their shares in 6/lfiths of l/othuf the 
income of a Durga, and the uppelhinls 
(defendants), its manager and trustee and 
committee meinhers, who allege that the 
l/uth in question became payable to tho 
Durgii, when the hranch of the family, 
to ivhich plaiutills I.eloug and which had 
previously receive I it, liecame extinct. 
In Second Ap[»eal No. l()3j of 1917 it 
has undoubtedly been contended through¬ 
out that this matter is res judicata in 
the plaintiff’s favour by the decision of 
this Court in Second Appeal No, 1957 of 
1908. There is no doubt that it was a 
decision as to plaintiffs right generally, 
not as to a particular year only; and the 
objection to its application has accord¬ 
ingly been that the manager, who repre- 
sented the Durga in that litigation did 
not rely on certain documentary evidence, 
which the present manager defendant 
has discovered and which will entail a 
different conclusion. It has nob been 
shown how this evidence, which admit¬ 
tedly has throughout been available in 
the Durga records, could not have been 
adduced, if ordinary diligence had been 
used. No adequate reason for allowing 
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the profent'manager to re-open the case 
on its iiicrits having been sliowu, the 
lower a])pellate Court's decision against 
him must stand. 

In Second Appeals Nos. 1030 and 1037 
of 1917, the decision is more diOicult. 
Firstly plaintiffs did not jdead that their 
claim was res judicata, and secondly it is 
a question whether it is so, since they 
were not plaintiffs, but defendants o and 
H, in the previous litigation. No doubt 
then, as now the dispute was regarding 
the right to the share in the income 
available for distrihution, which would 
iiavo fallen to I he extinct brands. But 
the tlien tiefendants a and S, after alleg¬ 
ing tiioir right lo pai Licipate in it with 
the tlieii pbiintitf, demurred to the pro- 
portioj] in wliich ho jTOposed to divide 
it. the former claiming a decree for his 
share on his own calculation, the latter 
reserving his claim for a separate suit; 

eventually agreed with the 
plaintiff as to his and their shares and 
took no further part in the proceedings. 
They \vere joined apparently because 
jdaintitT bad had some dispute in a for. 
mer year with them as to their respec¬ 
tive shares, although it had been settled 
amicably. There was in the judgment 
under consideration no decision as to 
their right, although tliero was no doubt 
incidentally to the decision as to plain¬ 
tiff’s right an adjudication on the ques- 
tion, in which they were interested, whe- 
ther the fund, of which they alleged that 
were entitled to a share, belonged to the 
Durga. The important point seeai^ to 
me to be that the suits were in no sense 
for partition and that the then plaintiffs 
neither statedly nor impliedly sued on 
behalf of any sharer except themselves 
and did not sue on behalf of the then 
defendants 5 and 8, the distinction being 
that drawn in Eikmat AH v. Wali-un- 
nissa (l) and Assan v. Pathumma (2). 
As the then plaintiffs did not sue on be¬ 
half of defendants 5 and 8, tbe test pre- 
oribed inSomasundara ^udali v, Kulan- 
daivelu Pillai (3) is nob fulfilled and 
S. 11, Civil P. C., cannot be applied. It 
is no doubt the case that if the former 
defendants 5 and 8, had wished to enforce 
their rights in the previous suit, they 
could have been joined as plaintiffs. That 
however is nob because the y and the then 

(1) [1890 12 All. 60G. ’ 

(2) [1899 22 Mad. 494. 

(3) [1905 28 Mad. 457. 


plaintiffs were suing on any common 
cause of action, hub because with refer¬ 
ence to 0. 1. R. 1, Civil P. C., a common 
question would have arisen, and noautho¬ 
rity has been shown us for holding that 
persons entitled to join as plaintiffs on 
that account in the language of S. 11, 
pjXpln. 4, “ought ’ to do so or to join in 
making a common matter a ground of 
attack. In Surender Nath Pal Chow, 
dhry Brojo Nath Pal Chowdiry {i}, 
on facts very similar to those before ns, 
the decision was against the plea of res 
judicata for reasons, which (so far as they 
are stated) are in no way inconsistent 
with the foregoing. In these cirenm- 
stances I hold that in these two cases tbe 
plea of res judicata cannot be accepted 
and that there must be a remand. 

The result is that Second Appeal No. 
1635 of 1917 is dismissed with costs. In 
Second Appeals Nos. 1636 and 1637 of 
1917, the lower Court’s decisions are set 
aside and the suits are remanded to the 
District Munsif for re-admission and re¬ 
hearing on thoir merits in the light of 
the foregoing. Costs to date will be 
costs in the cause and will be provided 
in the decree to be passed. Gonrt 
fees will be refunded on application by 
appellants. 

Sadasiva Aiyar, J.— The question of 
the exact fraction of the emoluments 
which the plaintiff in Second Appeal No. 
1635 of 1917 was entitled to recover from 
the defendants in 1910 is clearly res 
judicata by the High Court decision in 
second appeal in the former suit. 

That decision as to the plaintiff's saidj 
right cannot be reopened by showing 
that that right was declared wrongly by 
the Court owing to its and the unsuccess¬ 
ful party’s having been ignorant of a faot 
which, if it bad been brought to 'M 
notice by the unsuccessful party, would 
have modified its decision. The question 
whether that fact is true or not may uoj 
be res judicata if the unsuccessful 
relies on it in a subsequent litigatioflh 
provided he establishes that he could pofl 
be reasonably expected to have made it * 
ground of attack or defence (as the case ms? 
bejin the former suit: see Maclean, 

opinion in Eailash Mondul v. Baro^ 
Sundari Dasi (5). I express no decide 
opinion on the point. But a party 9*^' 
norance of a ground of plea duringj i^ 

(4) L1886) 1 3 Lai. 862. {F. R). 

(5) [1897] 24 Cal. 711. 
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former litigation and that ground itself, 
'even if established, could not be per¬ 
mitted to take away from the binding 
effect of the former decision so far as it 
established the then rights of the parties. 
If the fact referred to is sought to he 
proved in the subsefjuont suit for the 
purpose only of showing that the decision 
in the former suit as to rights should 
have been different, evidence as to such 
a fact is irrelevant as it could not affect 
jSuch rights. Of course, subsequent facts 
showing that the rights established by 
the former decree have been legally modi, 
fied since, can be alleged and proved in 
the subsequent suit. In the present case 
what the appellants (defendants 3 to o), 
who are the committee memhors and the 
manager of the plaint Goripalayam Durga, 
state is that the committee members 
and the former manager were not awaro 
during the former litigation that the 
plaintiff was not entitled toclaimany por. 
tion of the d/lGths share which belonged 

to an extinct family, that that 6/ lOths 

and 

18b3 to the Durga itself by two petitions 
presented by Syed Hussain Saibfthe sur- 
viving male member of that family) sub- 
j^ct to his widow’s life-interest, that the 
Durga had been enjoying the said fi/16th 
share as of right since the widow’s death 
and that tliese facts wore discovered in 
the year 1910, The appellants’conton- 
tion 18 that though the High Court in 

the formerlitigatioDestablished thcpiain- 

tiffs right to recover 23;9nths share in 

the third pangu of the annual income of 
the mam villages from the committee 
members and the manager (the 23/9Gth8 
mcluding 7 and 3/8th8 by 30 of the 
6/16thB share) the Court’s decision in the 

the? and 

3 /8th3 by 30 of the 6/16th8 share was er. 
roneousand is therefore not res judicata. 

i think that an erroneous decree estab- 
lishiDg rights is as much res judicata be- 
ween the parties as a just decreeand tlie 
lower Courts rightly held that the evi- 

defendants’side to 
prove that the former decision was orro- 

SL q I 'vould therefore 

nnn?! with 

costs. Second Appeal Noa. 163G and 

1637 also ,nvolve a question of res judi- 

oata similar to the one involved in Second 
Appeal No. 1635 of 1917, but there is an 
important difference between the ques¬ 
tion as raised in No. 1636 and the ques¬ 


tion ns raised in tho oUior two second 
nppenis. Tho facts aro very complicated. 
Some of thorn have howevor to l)o act 
out in order to understand the question 
of law involved. In a former suit (Origi¬ 
nal Suit No. 571 of 1905) l.rought hv the 
plaintiff in Second Appeal Nhi. of 
101 / for liis aliaro in tho omolumenl^ of 
tho Durga under tho maniigemont of tho 
contesting ilefendants, he made the pl.iin- 
in Second Appeals Nns. 1(136 and 
1G37 defendants 5 and S as they also had 
shares in the income of the Durga. Tho 
finding in that case was that tlio niain- 
tilT and defendants 0 and S of tint sui' 

(who are the three jdaiutiffs rcspectiv’el\ 
in tho three suits out of which the con- 
nect^ed Second Appeals Nos, 1636 and 

1637 of 1917 have arisen) were entitled 
to 23,96, 23/96 and 9,’32 resjiectivrly of 
1/5 share of the income of the whole Durga 
inam lands. Decree liowevor was passed 
in that suit only for tho then idaintiff's 
23/96ths share of the income for certain 
faslis. No decree was passed in favour 
of defendants 5 and 8 in that suit against 
the manager and committee members of 
the Durga. the contesting defendants. 
The short question is, whether, when 
defendants 5 and 8 bring their own 
suits as plaintiffs (as they iuve done 
DOW in the suits out of which the Sacoiid 
Appeals Nos 1636 and 1637 of 1917 hive 
arisen), the finding in their favour in tlie 
former suit ;s res judicata against the 
manager and committee members of tho 
Durga or whetlier tho latter aro entitled 
to contend and prove that the shares of 
these plaintiffs are not 23..96tlis and 
9'32Dd as claimed bythem Imt some lesser 
fractions. 

So far as Second Appeal No. 1635 was 
concerned, I had little hesitation in hold- 
mg in the previous portion of this judg¬ 
ment that as the plaintiff got a decree in 
the former suit against tho contesting 
defendants on the establishment of his 
right to 23/96ths share in the former suit, 
the contesting defendants cannot bo al¬ 
lowed to allege and prove in the second 
suit brought by that same plaintiff that 
he was entitled to.a lesser share in the 
income. But the difficulty in these two 
other connected suits is that tho plain¬ 
tiffs in these two suits wereco-defendants 
with the contesting defendants in the 
former suit. It is no doubt true that the 
ground on which the contesting defen¬ 
dants contend that these plaintiffs arc 
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entitiled to lesser shares now than the 
23,!)r)tli andO/32nd claimed by them is the 
suno ^’Tound on which they (defendants) 
sought to show that the i)laintiff in the 
former suit ought not to liave been given 
in that suit a 23/96ths shares, but ought 
to liave been given a lesser share. To put 
it in another way, the plaintiff in the 
former suit of 1905 got a decree for 
23/!>6rh3 share l)eeau-e it was decided 
tliat he was entitled, in addition to what 
may becilh;! hi'? l(‘gitiina'’o and admitted 
share to 7 and ;j/Sths hy 30 of the 6, HUhs 
share of one Syed Husain Sahili, defen¬ 
dants 5 and s of tint'suit of 1005 (the 
j)laintilU of two uf tlio three present 
suits) being also.entitle! a^ co-heirs with 
piaintitls of the former suit to their due 
sharifs under the Mahomedan law in that 
(),'Ibths share. It was necessary to find 
in the former suit wlnt fraction of the 
f)/16i;!i share of Syed Hussain Sahib the 
plaintifi in that suit was entitled bo in 
order to give him the appropriate relief. 
In arriving at that finding one of the pre¬ 
vious stops in ttie course of reasoning 
pursued by the Court was that the plain- 
tilT and defendants 5 and 8 of that suit 
were cosharers in the inheritance left by 
Syed Hussain Sahib and inherited cer¬ 
tain fractions of the inlieiitanc*^. Does 
bhe common and connected conclusion in 
favour of the plaintill and defendants 5 
and 8 in that previous step of reasoning 
which led to the directly relevant con¬ 
clusion as to the share of the plaintiffs 
alone in the former suit become res judi¬ 
cata in favour of defendants 5 and 8 also 
in the new suits brought by these defen- 
danbs as plaintiffs? 

I have found the question rather diffi- 
cult to answer. In the leading case Earn- 
Chandra Narayan v. Narayan Mahadev 
(6), West, J., said: 

“There must be a condict of interests amongst 
the defendants and a judgment defining the 
real rights and obligation of the defendants inter 
BO. Without necessity a judgment will not be 
res judicata amongst defendants.” 

In the former suit defendants 5 and 8 
did not pray to the Court that any decree 
should be passed in their favour also 
against the contesting defendants and it 
■was therefore not necessary to decide the 
fights of defendants 6 and 8 as against 
the contesting defendants, though it 
must be admitted that in deciding the 
rights of the plaintiffs as against the con- 
•testing defendants, it was necessary to 

(6)'U887] llBom.216. 


find that the plaintiffs and defendants 5 
anrl 8 owned in common a certain right 
as against the contesting defendants, of 
which common right the plaintiff’s frao- 
tion was so much and the fractions of 
defendants 5 and 8 were so much res- 
pectivcly. In Muhammad Kuni Bow. 
than V. Visvanathaiyar (7) it was held 
that where the matter was not in issue 
in the former suit as between the defen¬ 
dants tliem'ielves but only between plain¬ 
tiff and the res|)ective defendants, the 
finding in the former suit as to the vali¬ 
dity of certain mortgages in favour of 
one of the defendants iu the former suit 
asagainst the plaintiff of that suit was 
not res judicata as against another defen¬ 
dant in the former suit when the latter 
brought his own suit to declare the said 
mortgages invalid. An analogusquestion 
was cousiderel by Mookerjee, J., at 
pp. 213 and 2U of (/. L. R. 36 Cat.) of 
Gurdeo Stngh v. Chandrika Siriffli (8)i 
and that learned Judge also says that 


‘for an adjudic.ation to have effect as res judicata 
betvs'een co-defoudauts, the judgment in the 
suit must define the real rights and obligatioM 
of the defendants inter se.” 

Id Balomhhat v. Narayanbhat (9) it 
was held that where one of the co-defen¬ 
dants was not a necessary party, th® 
finding in the former suit as to bis rights 
was not res judicata as against a co-defen¬ 
dant. But none of these decisions lays 
down a principle which gives a clear and 
direct lev! to my mind in respect of the 
particular question arising on the facts 
of these two second appeals. In Chandu 
V. Kunhamed (lO) it was expressly deci¬ 
ded that, where one sharer, who sued un¬ 
der the Mahomedan law for his share 
making all the other cosharers par y 
defendants, had succeeded in the firs 
suit in obtaining a decree for his share 
of a certain property against a coutes - 
ing defendant who denied that that par *• 
cular property was divisible among tn 
cosharers, a purchaser from an ex 1'®^ 
defendant in the former suit, who aft^l 
w-ards brought a suit for another sha 
could claim as against the same 
ing defendant that the decision . 
former suit as to the divisibility ^Ythe 
property was res judicata in favor of 
plaintiff in the second suit Me®, ^ 
learned Judges relying upon Expln^^' 


(7) 

(9) 

(91 

(10) 


riOO'll 26 JIad. 337. 

.19091 3P Cal. 193=1 I. 0. 913. 
19011 25 B^m. 74. 

,1891) 14 Mad. 824. 
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old Oivil P. C,, S. 3, (ooiresponding to 
Expln» 6, S 11 of the present Code) in 
support of their decision. I confess that 
the ioolination of my niiod is also in 
favour of the view held in Chan hi v. 
Kunhamed (lO). But I find that in 
Somasundara Mwlali v. Kulandaivelu 
Pillai (3) a Full Bench overrule! the 
decision in Cha7idii v. Kmkamcd (10) 
and it is interesting tint Mr. Smkiran 
Nair. who as appallaiib's v.ikil succeeds I 
in persuading the Court to tlie contrary 
view iuC/ian^?rv. Kunhamed (lO). was 
one of the Judges of tlie Full Benoii who 
decided Somasundara Mudali v.Kulan- 
daivelu Pillai (3). 

In the result I hold tint tlvc question 
as to the shares of the jjlaiutitls in 
Seoonl Appeals Nos. 1636 anl 1637 is 
not res judicata by the decision in the 
suit of 1905. I would bljerefore set aside 
the decisions of the lower Courts anl 
remand the erse to the Court of 6rst 
instance for disposal according to law. 
Costs hitherto to abide. Conrt fees on 
second appeal memo to be refunded to 
appellants. 

S.N./r.k. Order acoordingly, 
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SaDASIVA AIYAR and SPIiNCER, JJ. 

Gadiraju Somaraju and others — 
Plaintilfs—Appellants. 


V » 

Dandu Veukiah and others—Dclei 
ants—Respondents. 

Second Appeal No. ISdScfl'JlT, I 
oided on 24bh October 1918. ugair 
decree of Temporary Sub-Julge., Kilo 
in Appeal Suit No. 106 of 1916. 

(a) LiiniUtlon Act (9 of 1908), Art 12£ 
—Suit for declaration bjr reversioners n( 
and remote-There ii only one cause of acti 
for •h-Fsdure to bring suit within peri 
fixed by Art. 125-Sult >. barred against ai 

iboro IS only ono cause of actiou fjc a t 
claratory suit for all reversioners, next a 
remote, and when tbat cause of action oi 
bewmea barred under Art. 125 by the faili 
to bring a auit bv any of the raversionera will 
tbe period Bxed by that article, no reversion 
Whether In oxiatencj or not at the date of I 
alienation, can afterwards bring such a suit. 

(b) Hindu Law - Alienation -Vfdow 

Of a litigation entered in 

W urj! Proper! 

her tit e to which is disputed by the oppes 

tant s title te the property, dees not amount 

° property In the disputan 
favour by her, and tbe disputant does not ho 


(Sadasiva .Viyar, .1.) Madras ;li;3 

the pnp'rty ariv Utio 

derived from, or en* i\ i\ Kv li»*r. 11' 'Xr, i] I] 

y fc) Limitation Act iJUf 1908), Art 125 — 
Alienation by Hin^u witlow - Suit to s^t 
aiide a i<?natittn by d iiijjbler corn^>romiso<^ — 
Compro ni$e do?s not a rnount to fresh ali<*na* 
tion-Fr^sh cause of action does not arcriie. 

The <1 ui^lih'r of a llindn uiiln.v 
suit to t an ili'iiiiiin Itv li-r miflh'r 

and tin snit Wfs o'inproim y* 1 mpi ri|n 
the roversion-rs bronchia suit {i\>^ 

same alienation 

llel I : lint tho peri v1 of limit iti m f a 

suit was that proserib d hv .Arf-, iJV i, 

Liin. Av't, anl that as tie cnmfir nni>e hv 
the da Jszhter did not am jiiiu to a f'e>h iilnon- 
ti>a, no fresh c.uno of ac ion n^cniod 1 > tho 
rewfsi >n<»rs. (^P :iGo 0 V 800 C 1] 

V. lltmesam—loT Appollin's. 

P. }darii'ian'iniuihij -'or li3^()on leiibs. 

Sadasiva Aiyar, J—The idiintifTs 
are the app)lla-iLs. Th^yanl ilofen lant 

6 are tin som of <lefoa hint 7 who i? the 
(Uugiiter of one Sum i Hiiu, who <iie(l 
about 30 yeirs ago hnving a wilow 
Venk.iyya as his heir wit.li the ImiiieJ 
powers of a Iliivlu fomali' heir S)io 
diel in l‘Ji)l. luviug alienated tho plaint 
properties in 1H03 to one Chanlra Riju, 
whose widow is defeud int 1 uniler whom 
defendants 2 to 5 claim. The (ilaintitls’ 
mother (lofeolant 7), as the next rever¬ 
sionary heir, brought a suit in 1901 very 
soon after her mother’s death to sot asi lo 
the alienation by her mother in favour 
of Chan Ira Raju. She however com- 
promised that suit by the compromise 
agreement set out in the decree. Ex. 1, 
ditel August 1902 Under that com-' 
promise. Chandra Uaju was to enjoy the 
alienate I Im .sa-s of right (and there were 
other terms not necesviry to he mention, 
el in detail), defciilint 7 rooeiving 
Rs, 165 5 0 to coin|)e'isato her for the 
costs of the suit an 1 for giving up her 
claim to the possession of the lands. 

This decree, as I siil before, was in 
1902, when one of defen lint 7’s sons 
(lefendant 6) was about 20 years old, his 
younger brothers, the plaintiffs, being 
then minors. The present suit was 
brought in 1012 for two reliefs: (l) that 
the plaintiffs maternal grandmother’s 
(Venkayya’s) alienation of tho plaint pro- 
parties to Chandra Raju in 1893 might 
be declared invalid agiinst the plaintiffs' 
and defendant 6 s reversionary rights;*(2) 
that the plaintiff’s’ mother’s (defendant 

7 s) alienation by the compromise, E.x. 1, 
of 1902 of th’ plaint propreties might also 
be declarel not binding upon the plain, 
tiffs and defendant 6. 
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Tlio lower Courts disiiiis?el the plaint- 
iihrsuit, tlielower api)ellate Coaib basing 
ils leoision solely on the point of limiba- 
lion, which it decidc.l against the plain- 
titfson the grouudthat defendant d could 
and ought to have l)rought a suit of tliss 
nature on behalf of himself and the 
pliintilfs wit’dn (1 years from August 
lf)02. when liis mol her (■icfeml int 7) 
entered into the couipromise, Kx. 1. He 
relied un:ui thodeei-don in Kri-ihuicr v. 
L'lk'ihmi'i.iHjnit! (l) in support of this 
Ojiinion. Tlie laxrnei Subor Unate Judge’s 
referonco to 0 years as the period of 
limitation is prolulily leased upon the 
dictum in XiirnH'thi Aii/iir v. Rama 
AiUiir (2), v\here it was hell tliab Art. 
l'2j [-roviding a limitation period of 
twelve years did not apply to a suit 
brought by a remoter presumptive rever¬ 
sioner after the death of the alienating 
female, liis right to bring such a suit 
being based on the circumstance that the 
collusion or negligence of the next living 
female reversionary heir with limited 
interest had precluded the latter from 
bringing the suit. It was further held 
in that case that Art. 120 applied to 
such a suit and that the period of 6 years 
provided for in that article was to be 
calculated from when the next female 
reversioner precluded herself by her 
laches or conduct from herself bringing 
such a suit at the time when the remoter 
reversioner brought it. 

Bub the view above propounded in 
Narayaaa Aiyar v. Rama Aiyar (2), 
following Krhhnier v. Lakshmiammal 
(1), proceeds on the footing that each 
successive reversioner or set of rever¬ 
sioners has gob a separate cause of action 
which arises when the preceding rever¬ 
sioner (or set of reversioners standing in 
the same degree) has (or have) lost his (or 
their) rights by laches or coodoct to 
bring the suit. This view however, 
which was held until 1917; see Venkata 
Roio v. Tuljaram Row (3) has now bnen 
overruled by the decision of the Pull 
Bench of five Judges reported in Ghalla- 
gundla Varamma v. Madala Gopala. 
dasayya (4). That Pull Bench decision 
held that there is only one cause of action 
fora declaratory suit for all reversioners, 
next and remote, and that when that cause 

1} [10031 18 M L. J. 275 ! 

•2) [19131 38 Mad. 398=20 I. 0. 625. 

3) [1917] 38 I. 0. 270. 

4) [1918] 41 Mad. 659=481.0. 202. 
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of action once becomes barred under Art.* 
125 by the failure to bring a suit by any! 
of the reversioners within the pariodi 
fixed by Art. 125, no reversioner 
(whether in existence or nob at the! 
date of the alienation) can afterwards 
bring such a suit. The Subordinate Judge 
should therefore have reliedupon Art, 125, 
and not .Art. 120 on the question of limi¬ 
tation, so far as the relief related to the 
declaration of the invalidity of the plain- 
titf’s graadinobher's alienation. 

It is however argued by the learned 
vakil who appeared for the appellants 
that it is only the alienation by the plain- 
till's’ grandmother Vonkayya in 1893 that 
could nob he <iue3tioned by the plaintiffs 
because it was barred by limitation, but 
that they couid question the alienation 
made by the plaintiffs’ mother, defen¬ 
dant 7. bl)vough the compromise Ex. 1, that 
alienation being a new alienation of 1902 
(though by w.ay of confirmation of the 

alienation of 1893 made by plaintiffs 
grandmother), aud that they have got 12 
years from the date of this fresh aliena- 
tioD, i. 6., from 1902 to bring a suit to 
declare that alienation invalid as against 
the plaintiffs and defendant 6. 

The question thus raised is rather & 
dillicult one to deckle. The appellants 
vakil reliel on the case reported in 
kineri Sreeramiiln v. Mullapudi iJaffla* 
yya (5) as in his favour. There the 
widow made the alienation in 1874. The 
daughters sue! in 1892 bo set aside that 
alienation, evilenbly during the widows 
lifetime. They then withdrew that suit 
**on the grounJ that the alienation was 
valid." Their sons then brought the 
suit decided as Akkineri Sreeramith'^' 
MuUapudi Ramayya (5) in the 
1893 bo declare that both the alienation 
of 1874 and what they called the ali^ 
nation made by way of confirmation, 
by their mothers (defendants 3 
the suit) in 1892 through their wit * 
drawal of the suit of 1892 were “o*' ^ ’ 
ing on the plaintiffs. The 
(Bhashyam Aiyangar and Moore, j.* 

that so far as the claim related to 

relief of a declaration that the 
alienation of 1874 was bad, the suit ^ 
barred, bub that, in respect of 
based on the withdrawal by the plain 1 
mothers (defendants 3 and 4) of the ^ 
of 1892 the suit brought in 1893 ^ 

barred. The judgment of tha_J^i^ 

(5) [1902] 25 Mad. 731. 


Oadiraju V. D.yndu (dadasiva .Aiys-t, 3.) 
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Judges is (if I may say so witli respect) 
rather too brief and hence, naturally tliere 
is some obscurity as to the precise i»ro[)o. 
sitions of law laid down therein. The 
judgment does not definitely state that 
the withdrawal oftheplaintilTs' mother’s 
suit is, in the eye of the law, a new alie¬ 
nation made by the plaintiffs’ mother, as 
alleged by the plaintitYs. It merely re- 
cites the prayer in the plaint which treats 
such withdrawal as a substantive new 
alienation. At the end of tlie judgment, 
such withdrawal is referred to as "a con- 
drmatioQ of the alienation of 1874,” and 
it is stated that such confirmation gives 
a fresh cause of action” and hence the 
claim for the relief based on that cause of 
action was not barred. 

As the suit was brought in 1893 (the 
next year after the so-called confirma¬ 
tion”), the suit was rightly held not to 
be barred, but the learned Judges do not 

state what article of the Limitation Act 
applied to the claim for such relief. If 
the learned Judges really intended to lay 
down that tbewithdrawalofadeclarutory 
suit brought by presumptive reversioners 
is, in the eye of the law, a substantive 
alienation by them of the properties 
already alienated by the widow, I dis- 
sent with great respect. In Timmaji 
Avima Garu v. Subharajn (6). Millor and 
Munro, JJ., held that the compromise of 
a litigation enterel into by a female 
owner with limited rights in respect of a 
property, her title to which was disputel 
by the opposite party, tiie oornpiomiso 
recognizing the disputant's title to the 
property, did not amount to an alienation 
of the property in the disputant’s favour 
by her and that the disputant did not 
hold the property thereafter under any 
new title derived from or created by her. 
Of course’ such a compromise migl.t be 
attacked in a proper suit brought by a 
person interested on the ground that it 
was fraudulent or collusive, but such a 
suit would not be a suit to set aside the 
alienation by a female owner with limited 
nghts. to which Art. 125 would apply. 

Ahe correctness of thedecisionin 
Sreeramulu y. Mullapudi Hamayya l^) 
can of course be upheld, if it merely de- 
cided that the claim held in that decision 
not to be barred by limitation was a 
cUim rnerely for declaring void as against 
the plaintiffs (by reason of fraud or col 
lu Bio n) the withdrawal of the previous 

W U9101 8a Mad. 4'/8=:5 1, C. 040. ^ - 


suit brought I>y llm plairitilT’a iiiol.hor in 
tliat case. In .\ ii t ii i/tni.i .!///,//■ v. h'lniid 
Aii/ar (2) tlio upiniun w u '“Xpiossi’d that 
tlie aiticio of tlio ijimii iti(iii .\ct appli¬ 
cable to imoh a s-.iit lt\ n r.A .m u lio 
is not the next revorsi.-.-iui u is si\ yi'ns 
under .\i't. IjU, tho toim ta hti 
lated from when the plainfil'f.s li^ht 
accrued, fn Khintni LjI v. Guiii.d 
Krishna N>ir,iin {';) ilieir Lordships of 
the Trivy Council state that a compn, 
mise which recognizes tlio tillo of (lie 
disputant does nut confer a new distinct 
title on the disjiulant, but is merely an 
acknowleugniont of nud a ileliiiition of 
the disputant's title and does not Llicro- 
fore amount to a new alienatiun in 
favour of the disputant. The appellants’ 
learned vakil however sought to dis¬ 
tinguish these decisions on the ground 
that the terms of the compromise Ex. 1 
in the present case indicated an alian ion- 
ment by Chandra Riju of his title under 
the alienation of 1893 (made by the 
plaintiffs’ grandmother) and the obtain¬ 
ing of a fresli title under a fresli aliena¬ 
tion of 1902 (made by the plaintills’ 
mother, defendant 7). .\fter anxious con¬ 
sideration of the terms of Ex. 1. I have 
come to the conclusion that this conten¬ 
tion cannot prevail. I can find no ex¬ 
pression in Ex. 1 indicating that Chandra 
Raju relinquished bis title obtained 
under the alienation of 1893 (which, ac- 
cording to his contention in that suit, 
was binding on the reversioners), nor 
anything to show that he acknowledged 
that tlie plaintills’ mother was then 
entitled to make a fresh alienation ignor¬ 
ing the plaintiffs’ grandmother’s alicna- 
tion or to give him fresh title in f-ujier- 
session of the title which he claimed to 
have obtained under the alienation of 
1893. 

The mere fact that he paid some 
money to obtain the acknowledgment by 
the plaintiffs’ mother (defendant 7) of 
the validity of his title to the plaint 
lands and house created under the docu- 
raent of 1893 does not, in my opinion, 
amount to any such relinquishment of 
the title which he claimed in that suit 
under the document of 1893. The test 
to see whether the compromise itself 
amounted to an alienation is to find out 
whether the property alleged to have 
been alienated by the compromise was 

(7) 11911] 83 All. 366=38 I. A. 87=10 I. 0. 

477 (P. 0.). 
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ono nol^ claimed Hy the disputant as hold 
hy him on an existing title created prior 
jto the compromise. Imt was property to 
which he could have derived bis title for 
the llrsb time (according to the pleadings 
lin the case or according to any udmis- 
■sioDS in the compromise itself) only 
!und -r the eoinpromiso and on tl>o date 
iof the compromise. Several cases of the 
Allahabad and Patna High Courts were 
quoted I'V the appellants' learned vakil, 
but the deci-ions in most of them depen¬ 
ded on tlio particular facts whicli were 
hold to have shown an intention on the 
]»art of the fern ile heir to make a first or 
fresli aliei.aii iuii through the instrumen¬ 
tality of a iioiuiiial compromise, a nomi¬ 
nal nrhitration or some such bogus jiro- 
cec'iing Tliere are, no doubt, some cases 


V. Dandd {Spencer, J.) 191^ 

Narayan Singh 7. Gaya Singfi (9) does 
not throw much light on the subject, as 
the compromise and the reference to 
arbitration during the widow’s life in 
tliab case was made by the minor rever- 
sioner’s father purporting to act oo be. 
half of his wife and his infant sou. In 
an earlier Privy Council case in Khunni 
Lai V. Gohin'l Krishna Narain (7) their 
Lordships applied the test, to a transac¬ 
tion challenged by reversioners as an 
alienation, of seeing whether the alienee 
derives title from the holder of theliroi- 
ted interest or not, and in Ranga Raw 
V. Rnnganuyaki Ammal (lO) Phillips, J. 
on the satire principle examined the (acts 
to see whether the widow’s action had, 
as a necessary result, the transfer of the 
property or whether she materially con- 


in u hich language of a wider character 
has been employed apparently 6U(iport- 
ing the appellants' contention, bub I feel 
myself bound by the decisions of this 
Court ami of the Privy Council to apply 
the tesc, I have above indicated as the 
correct one; and, so applying that test, I 
am satistied that there was no new 
alienation intended or effected under 
Ex. 1. 

Even if the claim in the plaint in this 
suit to obtain the relief of a dfclaratiou 
as to the invalidity of tliis new alleged 
alienation of 1902 is amended csonoto 
declare (he compromise agreement in¬ 
valid against the plaintiiTs and the defen¬ 
dant 0 on the ground of fraud or coercion 
practised upon defendant 7 (see para. 7 
of the plaint), the claim for such a 
relief is barred under the 6 years’ rule. 
In the result the secand appeal fails and 
is dismissed with costs. 

Spencer, J. — In Dangarayudu v. 
Peroyya Saslry (8), to which decision I 
was a party, it was observed that, in 
some instances, compromises by the 
limited owner may amount to family 
settlements, while, in other cases, they 
cannot be placed on a higher footing than 
alienations, and a number of decisions 
were quoted to illustrate both classes of 
transactions No doubt it is true that 
there is no well-marked Hue of demarca¬ 
tion between the class of transactions 
which are compromises in the nature of 
family settlements and the class of com- 
promises which are alienations. The 
recpnt Prlw Onnnnl decision in Amrit 

(b) L 0. 927. ■ 


trihuted by iier action to the transfer, 
and he decide 1 that the mere withdrawal 
of the defence in the suit would not 
amount bo such au act of transfer. So 
in the present case, the plaintiffs’ mother 
0. Venkayya, brought a suit to declare 
the alianitioa male by their grand- 
mother A. Venkayya to be invilid* 
When the former withdrew her claim to 
the lands under the terms oftbecom- 
promise, she did not purport to transleit 
any further interest in the suit property 
beyond what their grandmother A. Ven- 
kiyya had already alienated. The deci¬ 
sion in Akkineri Sreeramulu v. 
pudi Ramayya (5) was strongly relied 
upon by the appellants’ vakil as so 
authority for holding that a fresh cause 
of action would arise upon a comproniise 
of the suit by the plaintiffs’ mother ■ 
Venkayya. , 

The learned Judges who decid« 

that case did nob expressly 8^^ 

what kind of action the withdraws o 
the previous suit without leave to sQ 
again would give rise to. If they h^ i 
contemplation a suit by the daughter 
SODS to set aside the decree in the 
suit as having been arrived at by fr* 
and collusion on the part of t 
mothers, for which the limitation 
would be 6 years under Art. 120, , 

Act, the statement that the 
of the suit of 1892 gave rise 
cause of action and that the suit ® 
was nob barred by limitation 
telligible; and I think tha t 

(9) A. I. R. 1917 P. C. 95=45 Cal. 590=^45 
35=44 I. C. 40« (P. C.). 

(10) L19181 47 I. C. 678. 



1919 


Kouu Kuan V. Kumaea Menon (Ahdur Kaliim, J.) Mad 


was iDteoded, as I find that on© of the 
defences to the suit was a denial that 
there had been any collusion. But if it 
was intended that the second suit in that 
case should be treated as one governed 
by Art. 125, then I should be inclined to 
respectfully doubt the correctness of that 
decision, and I would follow the decision 
in Timmaji Amma Garu v. Sulbnraju 
(6) which laid down that a widow enter¬ 
ing into a compromise with a person, 
who disputes her right to property, wlien 
she meroly undertakes to make no fur¬ 
ther claim to the property, does not 
thereby alienate the property and the 
property is not in conss-quence held under 
any title derived from her. In the case 
DOW before us, the suit was not insti- 
tubed within six years of the compromise 
of the earlier suit. 

I agree with my learned brother tliat 

the suit is time barred and that this 

second appeal must be dismissed with 
costs. 

S.n./r.k. Appeal dismissed. 
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Abddr Rahim and Seshaqiri 
Aiyar, JJ. 

Komu Kutti Defendant—Appellant. 

V. 

Kumara Menon and of/iers—Plaintiffs 
—Respondents. 

Appeal Suit No. 150 of 1917, Decided 
n 20th March 1918, against decree of 
Diet. Judge, South Malabar in Original 
Suit No 6 of 1916. 

Vendor and Purchaser - Covenant by 
vendee to pay outalanding debts out of sale 
consideration and to compensate vendor for 
breach — Breach of covenant — Suit by 
vendor to recover amount without proof of 

S°”24 “•'"‘•'"*^*®-Contract Act (1872). 

immovable property a por- 

. » left with the pV 

furthpi- ^ r vendor and the purchaser 

dir ia r ■! A ‘ '® oi the debts, the ven- 

tbi i J? ‘'I Vu ®® breach of 
hv him k without proof of anv lo.es susitained 

Won U transac* 

moDBv to ray the purchase* 

breach’ compeosaiioo in C’se of 

Indemnltv <io r amount to a contr-ct of 

whioh th^ encumbrances charged on it, 

the sall^! P“;cha.er agrees to discharge out of 

Ff discharge those encumbrances, 

W called on to do so, and If be does not. then he 
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must indemnify the vendor nRainst all Iorm. I!|,t 
whore the d' lits are ordinary monev debts and 

there iR an unconditional contract bV tbo n. 
cbaRor that ho would p.av tbosodebts U)/ 
greater part of the considorali, n. si.cl. a con r 
anno be_ treated a. a nico „ '7, ? 

denumy simply bccau.o l|,c d-ennu.,,. i.rovi lcs 
for compc-nRHtnn for any lo.s cau-.d i., tm 

vendor by the breached tljocoiilraet Ip c.mmI 

rcr6Vsfr,,/i,i J W larcm tbe": ' 

sale of property and the jnrchio.r t,a> lo di.'! 

Chargeencun braiice.s on the proivriv, Hero is 

on the one hand, ou the pan of too v. ikIop 
contract to indemnify the purchaser for am 1,’Js 
he may be pin to. and on the other hand ‘thcio 
saon ractonthopart of Dio iiiicliascr that 
he would r-lieve th-vendor from anv , ore 

lubi iiv to pay tbo inorigngo anmnnt >u(>-is(i„‘» 
ou the property Subject to tbi.s rescrvaiior 
ordinarily where there arc agreonicnis by iho 
purchaser to pay oR outstanding debis which ale 
not charges on the proiu-rty the purchaser be¬ 
comes the agent of Die .seller and if be fads 1 to 
apply the m.uey loft in las hands, the piircha-lr 
ba> the right to c.Dl back the money vq tint ho 

^^''--dstbodLh.lof 

the debis. In such ca<es a suit wii! be tlnon^ho 

T-** ’"'I lied 

contract of iiideinnii v. i t) 

C l J/ I * 

. y. Anauthukrishna Aiuur — fnr 
Appellant. 

T. li. Uamchandra Aiyar and A 5 

for Respondents. 

Abdur Rahim, J.-As regards the 
objec^on to the registration of the sale 

deed Ex. Aon the ground that item 17 
plotC. which was situated in the juris’ 
diction of the Sub-Registrar was not in 

fact sold Ido not think that there is 
any substance m this objection The 

District Judge haslouQd otherwise and 

that finding is pnma facie correct. The 

m-xt question depends primarily* upon 

the interpretation of the sale deed Ex A 

It provides that as regards the purchase 
money 

"‘the said sum of I0,237-S 0 k 

receive by u. by ,v,y r? o"™ 
served with you, u being settled Hut the ku ii 
cadan (encumbrance) Us. 1.237-8-0 due to t L 

properties items 10 to IG 
should be paid bv you and the properties phou d 
be recovered possession of and thir ti.A n ^“ 

The document states later on- 

A.|d It has hereby been aareed on karar that 

er« 'uture in, 

Rs 7 848 1010 day forwards, the 

^ 8?h R « described 

o'? documents des- 

h? occasion is given for any 

loss to be snstaintd by us consequent thereupon 

or for us to pay any amount, yourself and yonr 
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properties - n;lJ bo liable for all such Ijsscs and 
amounts, t-t.-.” 

It is contended that these clauses 
amount merely toa contractof indemnits 
and therefore the respondents the vendors 
of the property,•'Verenotenlitled to being 
this suit, until any loss had been caused 
to them by the appellant, the vendee, 
failing to pay Bs. as coven¬ 

anted by him. Whether it is an aljso- 
lute covenant lo pay t!ie purchase-money 
in the \vav agreed upon hy the parties or 
a covenant nierelx' by way of indemnity, 
must necessarily doi>eiid upon the con- 
struction of the docuinont. As 1 read 
Ex. A, it provides tliat tdie greater part 
of the purchase.moucy should remain in 
tho Innds of the purchaser, he undor- 
tahiug to pay the diilorent creditors. 
These were all simple debts due on pro¬ 
missory notes, and none of them were 
charged upon tho property. No doubt 
there is a contract by the vendee to com. 
pensate the vendors for any loss sus- 
itainod hy them by his default in paying 
Itho amount which he undertook to pay. 
'but that in itself, would not make it a 
mere contract of indemnity. All that it 
means, reading it with the other clauses, 
is that if tho vendee having the money of 
tho venilors in his hands fails to pay 
according to the contract certain creditors 
of thoirs then ho must componsato the 
vendors for any loss tliat may be caused 
to them by such broach of contract. This 
lis bo my mind, a more case of contract to 
'pay the purchase money, providing for 
'compensation in case of breach. Ibis 
just the case which is sob out in the deci¬ 
sion to which I was a party, viz., 
Kaliyammal v. Kolandavela Goimdar 

(l). It is there stated; 

“No doubt there are cases in which the gist of 
Ibo transaction is that tho vendor leaves part of 
the sile proceeds in the hands of the vendee with 
a direction that he shall pay the debts for which 
tho vendor was liable. In such cases of absolute 
covenant it is open to the vendor to sue tho 
vendee as soon as be fails to pay the debts as 
as they become due and the words of such a co- 
venaut may be inconsistent with a covenant to 

indemnify, properly so called.” , . , . 

There is another decision to which I 
was a party, Bdghunatha Chariar v. 
Sadagopa Chariar (2). The head-note 
■(.S6 Mad. 348), of that decision is in these 


“"^l^transfers his property to B in considera- 
ion of B agreeing to pay certain sums to third 
A jg himself entitled to sue B for th e 

(1) U917] 38 I- 1®®- 

(2) flOll] 33 Mad, 318—12 I. 0, 353. 


recovery of those sums as if they are due to him 
in case of B's failure to pay tho third persons 
within a reasonable time; and Aisnotin such 
a case bound to show that he was in any way 
damnified by B'sfailure. ” 

There was a previous decision of Siib. 
ramania Aiyar and Moore. JJ., on the same 
sui'jecb in Dorasinga Teva? v. Arun- 
chalam Chetti (3). which perhaps vrenb 
further. There the agreement provided 
that if tho defendant failed to discharge 
the debt, he should be liable to pay the 
plaiubiQ' for any damage the latter might 
sustain. It was held that the agreement 
was nob a mere contract of iodemuity. 
There the learned Judges point out in 
support of their view that this provision 
could not detract from the absolute pro¬ 
mise to pay contained in the beginning of 
the document. Here also there is an 
absoulute promise to pay, though the 
document further provides for compensa¬ 
tion in default of payment It has been 
argued by Mr. C. Y. Anantbakrishna 
Aiyar that the decision of the Privy 
Council inUzatuniiisaBegam v.Kunwar 
Pertab Singh (d) supports his contention 
and that the view of the law laid down 
especially in Dorasinga Tevar v. Aruna- 
chalam Chetti (3) requires reconsidera- 
tion. In Izzaiunnisa Begam v. Kunwar 

Pertab Singh {i) the eqmty of redemp- 
tion in certain property was sold in auc¬ 
tion and was bought by the decree-holder. 
The sale was subject to two prior mort¬ 
gages. As it happened, those mortgages 
were found to be invalid, and the pur¬ 
chaser had nothing to pay on that ac¬ 
count. The owner of the property aued 
afterwards bo recover the amount of tboM 
mortgages from the purchaser. ® 
Judicial Committee held that the pur¬ 
chaser of the equity of redemption was 
entitled to whatever benefit accrued o 
him by reason of the mortgages, w ic 
were supposed to exiss on the ^ 

being found to be inoperative. He 
bought the equity of redemption ana 
there was thus a contract implied by la 
that be would indemnify the owner 
the • property against encumbrances aBW' 
ing it. As it happened, he had not bo 

any of'the supposed enoumbrapoes. 
those circumstances it was pointe 
that the owner of the property 

what he bargained tor and 
to complain of. There isonesanteuj:^ 


(3) [19001 23 Mad. ill. 1.4.203 

(4) [19051 31 All. 633=3 1.0. 793-JW> 

(P. C.). 
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thojudfiment which is especially relied 
on by ^^r. ^Viianthaktishna Aiyar and 
it is this ; 

“ If tho purchaser covaaaats with the vendor 
to pay the oncmiibrnncog, it is still notbiug 
more thau a contract of iudomnitv.” 

But reading that sentence in tho light 
of the rest of the judgment, it nu'n ns 
nothing more than this: that in a trans¬ 
action of tho nature under consiJeratiDii 
in that C130 there was an implied con- 
tract of indemnity, and if the purdra^er 

expressly covenanted witli tho vender to 
pay the encumbrances, such a covenant 
as that without more having regard to the 
nature of the transaction, would in no 
way change the character of the contract 
which the law implied between t!ie 
parties. It does not, in myopinion. coun. 

tenance a general proposition that wher- 

oyer there is a contract to pay cumpensa- 
tiontotho vendor for any loss caused 
tolimi hy nonpayment, that must he 
treated as a mere contract of indemnity : 
tnit IS to say. tint we must always in 
such a case disregard the express and un- 
qUAliIied covenant for payment an>l treat 
the transaction merely as a contract of 
indemnity. The gist of the transaction 
m this case was that tho appellant con- 

obitutel himself the agent of the respon. 
dents for the purpose of paying certain 
debts, fn too case m the Privy Council 

there were debts charge 1 upon the pro- 

party, and as the property was sol 1 subject 
to those encumbrances, tho I-iw ro.}uiroi 
that the purchaser should discharge 

those encumbrances if called upon to do 

8o; and if ho did not, then ho must 
indemnify tho vendor against all loss 
But here the debts were ordinary money 
debts, and there is an unconditional 
con ract that with the greater part 

tlio appel¬ 
lant will pay those debts. It eeoms^ to 

rconlrt^r unreasonable to treat such 
a contract as a mere contract of in- 

damni^ty, simply because the document 

L I for any loss 

of the A the respondents by the breach 

^ liold that 

this point is°Hght^® learned Judge on 

latestoThT”’*":’^"'”.'’^ °*^i«'^tions re- 

aUoweJ tofcho respondents by the Dis 

trict Judge. These are the costs whilh 
they had to pay to the plaintiffs in cer 

tarn suits brought to recover the debts 
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which the appoll.ud. ninlortuolv In 

n - c or thiH m ,,..ulr, will 

lio that tho i- ,lr- iii..,.a nj(|, 

costs Tho,no,..ora,oho,I, m .Tjootions 
niust 1,0 a lowoh «i!l, cu.,!s, | th„ 

'Ice,-eo will l,o,„„li:;nh I v inoro;, n. -H.o 
".mount hy Its, ti,o li,„o' 

p.iimnnt of tho decroe u,..t,ijur ui!l bo 
extended by Jour months iiom this .la.-o 

Seshagiri Aiyar, J.-In a given case 

It may not be easy to d Uerminc whutlier 

A sii!b i3Upon a covenant or njiun a cun. 

tvact. of mdemnity. We nuy take it 
tl-.ati.io docMonuf the Judicial Com 
miotvc m /^Tolunuisu Jl.gna v. Kiuiwar 
I e/ltih ^mgh (4) estuhl.sties that wher- 
over there is a sale of projierty subject to 
previous encumbrances, it must ho re- 
Jiarded that liioi-o is ;i contract of in 
•einuity b\ the purcha.or as well 
AUhough the Transfer of ihoperty Act 
does not ^ipccjlictliy reier lo Midi’an in- 
f.O'nuity, fruoi the decision of the Judi- 
cial Committee it seems to follow that 
whenever there is a sile of pro.norfcv and 
the purchaser lias to discharge incum- 
hrancei lijmn the pro].ert\. there is oni 
tiie one hand on tho part oi the vendori 
a contract to indemuify fcho purchaser 

he other hand there is a contract on the 
part of the purchaser that ho would re- 
■eve I he vendor from any personal'' 
iiahllity to pay the mortgage amount' 
r ihs,s..n,.„,. the property. Subject to 
till, resoiv.vtion, onlinarily where tlio-e 
aro agreements hy the jmrehaser toi 
pay oil outstanding dchl.s which arc notl 
charges on tho pruporty, thov must ho' 
regarded as more covenants or a’reo 
menu aud the suit would he gcoerallv 
upon the agreement which has been 
broken. In such caso.s. the purchaser 
must bo regarded as the agent of the 

seller. It is the seller's money that be 
has, and the purchaser is bound to applv 
the money as directed by the seller. If 
ho fails to apply, the seller can say: 

i> notdUcbargcd my d-jbts as directed 

Uoturu Ibo moQOy left with you." 

Id these circumstances thero will be 
a right on the part of the seller to call 
back the money so that he may himself 
apply it towards tho discharge of the 
debts. In such cases, the suit will be 
upon the covenant, and not upon an Im- 
plied or express contract of indemnity. 

Iq tho present oas^, I feel no doubt that 
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Irou-iit upon the covenant. 

Tbc 1'''“' clause* in Kx. A to x'.liich Mr. 

Anantlv.iktisbna Aiy.^r drew our atten- 
tion re[erlolo?H'S pu^laiiicd by \clunlary 
payments on tie one hand and by in- 
voimitaiv lavirents ontbootlur. The 
clauses c.onlemplate that in fomo ca-es 
there may be a decree and the propeily 
oI the vendor may have to I'O sold; in 
others there may he voluntary payments 
to avoid liti^iation. These arn_C"— /f 
coven^^Tits not of in lonuut; - * 

lowing the deci'^iens of tliis Ct.nrt, to 
two ol wliich n y li^atncd hinflKV was a 
party, vi/.. v, hr.'iimJnvda 

Oovnilnr (l) anl ('huriar 

x, Sdfhigcpii Cltariitr {-■}, J hold that 
this is a suit brought upon the covenant 
and thit the decree was rightly given hy 
tie Court belosv. I agree that the de¬ 
crees should be modified as suggested by 

my learned brother. 

S.N./lt.K. .4;)7-cn/ (Usmissed. 
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ThanknTr.mal Vnyomldr Amma and 
o(/icr.9-“Defendants—Petitioners. 

V. 

^uiihn'nnnii and olltCTa Plaintitls and 
Defendants—Opposite Parties. 

Civil I’evn. Petn. No. SSfi of 1913, De¬ 
cided on nth November 1918. from judg¬ 
ment and decree of Sub-Judge, South Ala- 
labar, D/- lOth January 1918, in Small 
Cause Suit No. 104fi of 1917. 

(a) MalabarLaw—Tavazhi—Debt contrac- 
Ud by manager-Junior members are liable 
—Decree can be passed against them. 

Tbe junior members of atavazluHio liable for 
a debt on a pro-note executid by the kmnavan 
for current trtvazbi expenfes. Tlio creditor can 
6ue both the karna^an and the etber members of 
the lavazki and obtain a decree acainst all : 
A I B. 1915 Mad. filfi, 83 I. C. 091; 88 

l' C 389 and 28 I. C. .845. Foil. LP 371 C 1) 

(b) Limitatiorr Act (9 of 1908), Ss. 19 and 
20 —Acknowledgmenl and payment by mana¬ 
ger though not expressly so slated saves limi¬ 
tation against junior members. 

- An acknowledgment or payment by the mana¬ 
ger, though not expressly stated to have been 
made or signed as manager saves limitation also 
as ajainst tbe junior members. IP 872 C 1) 

(c^ Limitation Act (9 of 1908), S. 19— 
Authority to sign acknowledgmenl need not 

be express. , , j . 

Tbe authority to sign an acknowledgment un¬ 
der S 19 reed not be expressly given by the 
parties sought to b* made Itable. Tbe agency to 
tier t an follow from tbe act of the Court or from 
jnlfis of statutory or paclnership law or the per¬ 
sonal law of tbe parties. iP n ii 
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(d) Evidence Act (1 of 1872), S. 91—Pro^ 
— Contemporaneous advance—Dislinc 
causes of action do not vest in creditor 

V.T Sada.^i'O. Aiyar, J~\\'hQn a pnmifRcry 
DO'e is excciitf-d f r money fcoirowcd at the time 
of the rxrcuiioD of the note itself, tbe creditor 
caiiuot join two soparnte causi s of action in the 
san.o suit ou t'o ii)dt'p<ndeut brads of claim, 

m.inrly. cn^ b;.scd on tbc borrowing of the 
ni. I C' the in-tant before the execution of the 
fremi^sory note and tbe other onthepromis- 
Forv note’itself. Having regard to S, 91. two 
distinct ciiiHSrf action do not vest in such 
CfiS's 10 the cr< ditor ; f.J?. 1914 P. C 182, 

I-.T)>I : ?r> I. C ^10. nnt Afpr. [PS70C21 
let Malabar Law-Tarwad—Manager of 
joint family can acknowledge liability on be¬ 
half ol members—Limitation Act (9 of 1908), 

S. 19. , . u 

Per Spencer, J.— Ov tbe pleadings in the case 

Hie suit was based on the liability for the debt 

as evidenced by the promissory-note. LP 372 C 2] 

A nianagor of a joint familv ortarwadcan 

arkuowloclgc liability cmbebalfof the members 

whom he icprcscnts so as to extend the period of 

limitation against them as well as 

E. Kiitti Kriahna Menon—iov PetU 

titioners. . 

P. S. Narayanaswami Aiyar—loxvp- 

polite Parties. 

Sadasiva Aiyar, J.—Defendants 2. 
3 and 4 are the petitioners in revision. 
They are junior menobers of a tava?:bi, of 
yvhich defendant 1 was the manager. As 
such manager, she borrowed Es. 100 id 
ca«h for tava/hi expenses and executed & 
promissory note in her own handwriting 
to the plaintitT on 18th February lOH- 
A suit was brought against her and 
other members of the tavazhi, the p 
alleging that the money was borrowed 
under the promissory-note for the Den¬ 
sities of the tavazhi. The Subordinate 

Judge on the Small Cause side gave a de¬ 
cree against defendant 1 and also again t 

the other defendants to the exten 
their interest in the tavazhi prope^ 

Defendants 2 to 4 urge f ° aer 

of the revision petition : (l) that nd^ 

the ruling in Govindan civ- 

Menon (l) the lower Court erred in g‘ 

ing a decree against the -.gory 

suit was solely based on the pv 
note. (2) that the lower Court ha 
found that the tavazhi had a ® ^jcb 
borrow. (There are other grounds^ 
raise questions of fact, which ., j) 
usual in revision petitions to con 

As regards the 6rst point, the 

preliminary argument j^jssory 

question whether when a 
nofp is expciited for mon^y— 

a 1 * U« ' 


i ■ % A 
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tho timo of the execation of the promis¬ 
sory.note itsilf, the crelitor can liritv^ 
two sep.uato suits or pat forward two 
|Separat6 causes of action in the same suit 
on two iniepenlent heals of claiin, 
oaraely, one based on t!ie borrowin;; of 
the money the instmt before the execu- 
tion of tho promissory-note and the 
other on the promis^orv-noto itself. In 
Mnlhu Sdstri(jQ.l \‘ Viswj.nat'ia Panthira 
Sanna^hi (2j : see also the decision in 
Ammalu Amma’. v. Namagiri Amnial (d), 
I expressoi the opinion that having re- 
s?ard to S. 9l, Evidence Act, two tlistinct 
jCauses of action did not vest in such 
cases in the cro liter. In Shanmuganntha 
Chettiar v. Hrinivasa Aiyar (l). Ahdur 
Ealiim, J., basing himself on the decision 
of the Privy Council in Karmnli Ahdulla 
V. Bora Karimji (5), held that tlie cre¬ 
ditor has the riglit to put forward the 

two claims independently of one an¬ 
other. 

With the greatest respect I venture to 
think that their Lordships of tlio Privy 
Council were nob considering this ques- 

Abdiiila V. Bora Karim- 
ji (o), but a different question, namely, 
vyhether other partners were liable on 
bills drawn by one of ths partners for 
debts incurred l)y hitn in tho carrying on 
the partnership business of purchasing 
brown sugir at Miiiritius for shipment 
to and sale at Hongkong. Their Lord- 
ships say expressly at pp. i7l and 27A (of 
39 Bom.) that tlie Contract Act ” lules 
parties in this case,” anl tin question 
was whether the transaction is or is not 
a partnership transaction ” and that “it 
is erroneous bo treat the question as 
a question of liability on the 
bills, just as it is erroneous in the pre¬ 
sent case to treat tho suit as one solely 
on the promissory.note and nob also on 
the Hindu law liability of the tavazhi 
for a promissory note debt incurred by 
its manager in respect of a family trans¬ 
action within her powers. I might add 
that in the decision in Sachiappa Chethi 
y; Oakihinamurlky Servai (6), a ctsa de- 
cjded after the decision of their uord- 
ships of the Privy Oo-inoil in Karmili 
Ak^^j^Bnrj Karimji (5) fcha learned 

l' 0 GC0=21 

3) 119181 431.0 760. 

4J 119101 40 Mtd. 727=15 I 0. 219 

I’l 3C1=:42 

I. A. 481=20 I. C. 9l5 iP n ] 

(C) [19161 28 I. 0.346. ' 
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This o'istiv.jfion in.lii-it,tlnl. in I.ln, 
opinion of-ny r,uol. tho Chief dusli.'o, 
there^is only one cui-eoi iction afi^rtho 
proiiii-sory-trjio was executed (for a con¬ 
temporaneous borrowing), on which a 
suit could be bronglit. I might also re- 
fer to the d,’ci-ii>n3 of CouUs-Urotler. J , 
i-i A’jy.iyim!/ Pii:ai v. Gnrusa 7 ni ^.lic. 
hni {;) and of Acling and Seshagiri 
Aiyar, IJ., \n N.iturajii Naickoi v. Ayya- 
sami PiUai (,•'), widen indicate that the 
claim based on tho rules of Hindu law 
and mule against persons other than the 
maker ol the promis-^ory-notoariscs al..ng 
withanlasarosult of tho execution oft,he 
promissory-note hy (he mu.a.ing mom- 
bor. rfo also in the b ull Hencli decUion 
in Kri.<:hii,i Ayi/ar v. KridDia.uini Ayyar 
(9) Subrihmania Aiyar. J.,cleaily bases 
his decision on tho ground that the debt 
created by tho promissory note itself 
ipso facto creates tho obligation on the 
other members of the family under the 
Hindu law, and not that their obligation 
IS created by any antecedent iudepeo lent 
debt which existed before the promissory 
note was exacubed. 

Tiien the next question is whether the 
dnci-i>n in Gorin'lnn Nair v. Nanu 
(U prcclules the Court from 
giving a decroo agaiiKb tho other mem- 
bers of tlia tiviz'ii even if tho debt Ins 
been incurre 1 by the kirnivan forfiur- 
poses binling on tho tavazhi. Thisdcci- 
cion in Govindan Nair v. Nanu Mencn 
(1) has been clearly explainer! by the 
learned Chief Justice, who was a party 
to it, in his judgment in Nachiappa 
Chethj V. Dakshinamurlhij Servai (6). 

He there points out tint the decision in 
Govhidan Nair v. Nanu Menon (l) was 
based on the fact that tho pUIntiff in 
that case neither alleged in his plaint 
nor proved by his evidence facts indicat- 
ing that, by the Marumakkathayam law, 
tho other members of the tavazhi were 
bound by tlie debt of the manager. On 
theother band, the decision in Nachiappa 
Chethi V Dikfihinamurlln/ Serrfm [(>) 

(7i L1910I 311. U. o/i.' ~ 

(0) L19171 38 1. C. 339. 

(9) L19001 239,6.DAR, i->-. 

■Vakil Hi);h Court, 

S/^i/^ACJAfC (Kanhaai^l 
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37:2 Mr.cli'as Tsiankammal v. Kt 

nn-1 }1n’Ic ri-i in ^'i’hii w 

N'lickcv (7) AtM Nolaroja 

c'l V. Amios^mr ViUiU imfOSQ 
|li.ibiliiy on tl;o olh^n- nienii>or:5 of the 
t'.irvva'l or the joint [junUy ou the pro- 
jinissoiv note execuf.?3 l‘y thelounavaa 
^or the nian:ij;er (I'.s the ci^o may he) for 
proper dchts. 

Tho next point ar-iien by Mr. Kntti 
Krishna Menon for the pe'itionors 
(thon^h I ho not hn 1 it raise l in tlie 
gi nuii Is ot the revi-'ioQ petition)^ was 
that cho suit was barrel by limititioa as 
ar,ainst the other moinhers of thetavazhi, 
because tho ]nyinei'.t towar.ls tlio jirinci- 
j)il !ui 1 infore-it ini'le by uefeniUnt 1 
and eii'lovscd on tho promissory note in 
her writing anl over her signaiuro hoes 
not purport to lie mahe by her as 
nianagor of t le tavazbi. I thina that 
the matter is concluhed by the Full 
Bencli decision in Chinnaya Nayuda, v. 
Guriinathan Chetti (10). where it wns 
hel 1 that the managing niomher has got 
a right to create debts and to make pay¬ 
ment towards dobts. Just as it is un- 
nect ssarv that the document creating the 
original liability should purport to he 
signed by the executant as manacer [>^60 
on this point the decision in P.o/m.i 
Kriz-hna Chcttiiir v. NaO'^niani Avimnl 
(ll)],itis likewise unnecessary that the 
manager, wlieii making )>ayntcnts or sign¬ 
ing en Icrscmonts, should expressly state 
that ho or she pays or signs as manager. 
If tho decision in ParahUty Ammo, v. 
Kunhi Krishnaii Nair (12) quoted by 
Mr. Kutti Krishnan Menon holds other- 
wise, I regret (with great respect) that I 
am unable to follow it. That the authority 
to sign an acknowledgment under S. 19, 
Limitation Act, need not be expressly 
given by the parties sought to he made 
liable and that the agency to sign can 
follow from the act of the Court or from 
rules of statutory or partnership, law or 
the personal law of the defendant has 
been established by the case-law dis¬ 
cussed fully in Lakshumanan Chetty v. 
Padayappa Chetty (13) in the judgment 
of Abdur Eahim, J. 

Then on the question that there is no 
ending by the Subordinate Judge that 
there was necessity to borrow, I think 

( 10 ) 5 ®'• 

( 11 ) [19151 39 Mad. 915=30 1. 0. 574. 

(13) S. A No. 395 of 1917. 

(13) [19183 48 I. 0. m 
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tliat his finding that the debt was con- 
ti iicted for jmrposes of the tavazhi is 
only another way of saying that it was 
for the necessary expense of tho tavazhi 
that the debt was incurred. I would 
therefore dismiss the revision petition 
with costs. 

Spencer, J. —On the pleadings in the 
Small Cause suit. I am of opinion that 
the suit w-iis h.ised on the liability for 
tlie debt as evidenced by the promissory 
note of iSih February 1914 signed by 
defendant 1. the manager of the defen¬ 
dant's tavazhi. Para. 5 of the plaint and 
and para. 2 of the written statement' 
raised the question whether tho debt 
was contracted for the necessity of the 
members of the tavazhi, and the Sub- 
ordinate Judge has decided the issue 
arising out of this question in the plain¬ 
tiffs iavour. The petitioners’ vakil 
relics on tho decision in Govindan Idair 
V. Nii»u y!evo7i (1) in support of his 
contention tliat the defendants tavazhi 
is not liable. That suit was based solely 
upon tho promissory note and not upon 
tho original cause of action. It is ex¬ 
pressly so stated in the judgment. I 
would distinguish that case from the 
present upon that ground. In Nu- 
chiappa Chetty v. Dahshinarnurm 
Servai (6) the learned Chief Justice, ia 
following the decision in Krishna Ayynt 
V. Krishnasami Ayyar (9), found no 
difficulty in so distinguishing the deci¬ 
sion in Govindan Nair v. Nana Menon 
(1) to which he was a party. The deci¬ 
sion of Coutts-Trotter, J.. in Ajiyasatny 
Pillai V. Garuswami Naicken ( ), and 
the decision of a Bench in Nataraj<i 
Naicken v. Ayyaswomi Pillai {8/i 
which his decision was confirmed,^® 
exactly to the point on the ques ion 
raised in this civil revision petition. 
The cases of partnership which hav 
been quoted in the arguments have no ■ 
to ray mind, much bearing upon t i 
point as liabilities of partners aW 
governed not by Hindu law bu 
Ss. 249 and 251, Cgntraot Act. 

On the quesfinn whether li 

payment of Us. 23 on 17th FebrMff 
1917, which was certified over hej^^ 
nature, had the effect of 
limitation as against the other_ 
dants. I think that the 

Chinnaya Nayudu v. 

Chetti (10) and that in Saroda Charon 
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Chvckerbutty v. Durga Havi De Sinka 
(14} aro coDcIusive as showing that a 
manager can acknowledge liability of the 
members of the family whicli ho or sho 
reiireton s so as to extend the period of 
limitation against them as well as against 
himself or herself. 

1 agree with niy learned brctlior in 
bolding that the civil revision petition 
shall he dismissed with costs. 

__ _ _ Pet tin n ilismisxed. 

(14) LlJlOl 37 Ui 461=5 I. ‘ 
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Phillips and Kpishnan. J.T, 

Sankara Hatha I»065—PlaiDtiU —Ap¬ 
pellant. 

V. 

Hpari Kopih and others —Defendants 

—Respondents. 

Second Appeal No. 673 of 1917, De- 
cided on 8tii March 1918, against decree 

of i>Ht. Judge, (lanjam, in Appeal Suit 
No. 631 of 1915. 

(a) Partnership—Suit on pro-note executed 
fay one partner in favour of another is main¬ 
tainable if matter does not involve taking of 
general account. 

A suit ou a pro-note executed bv one partner 
of another is maintainable wiicn tbe 
accounts or dealings between them on which it 
IS based are in respect of a matter, which though 
arising out of the | artncrship business or con¬ 
nected with it, doe.? net involve the general taking 
ofaccountR, but ihesnit will not bo f-meriiiined 
m cases where tin taking of lariial accounts 
would work lujuaito ; I I. C. 3ei, Foil. 

IK\ M .. ... . IP 373 Cl 21 

< ■57 ‘'|l;ffotiabIe Instruments Act flStll', 

■ Fact that maker of pro-note is partner 
o payee is no defence unless pro-note can 
be treated as nullity. 

Tho fact that the maker of a promissory note 
18 a partorr of the payee is no defonc? under the 
Nogotiablo Instruments Act, unless the iostru- 

® nullity. 

thMdaT^t rZ' 1' ^rom tbe note 

ineni Itself on which the note is based ; the fact 

tbf iarfLT ® account between 

hate mi * to rostraia a suit on 

that cause of action. LP 373 C 21 

y.Iiamesam-hr Appellant. 

M. S. Liamanuja Ayyangar for C. S. 
yenhataohartar—for Respondents. 

® P™- 

hi IJ 5 ' A ‘tismiBsed by 

the partne°rship U etill^l^abSel end 
thst tbe debt should be inelndsH^when' % Btmng such eetions are laid down ih 

the aeeount. are Boally wttTed 1 rhinS v. Koll,. 

he is wrong in bis view of tbl \ ^ ^ (l) L19C91 82 Mad. 76=i l. 0. 884. ’ 

B nis view of the law, for ( 2 ) iwie) 43 Oal. 738=81 1.0.480. 


Uio^)rrr;f, .-irincipio l,as I-een cnunci.itod 
in Kani \ enkaUre.I.ii y. KoLu Nura. 
sayijii (I) that if ttui :u:,-ount isiuight is in 
respect of a matter which. fclioiu;h aiiteing 
out of tiia pirtiiursliip or cun' 

nectoii with it, does m-t iuvoKe llio j^cnc- 
ral taking of acccufjU llie Court will u-, ;i 
rule give the relief sued for, and will nuw- 
o-diiys lefuso to iniirfore only in tliuso 
cases in which a partial settlement would 
work injustice (0 the other jinrlner. 

In the present caso the business of the 
partnersliij) has piactically ceased, no 
transaction having taken place since tho 
settlement of accounts which resulted in 
the pldat promissory note. All that is 
being done is tho collection of outstand- 
ings. lliere can therefore he no injustice 
to defendant 1 in enfur.dng his lialiility 
for tlie suit arnoULt, for there is nothing 
more duo lo him and his sh?^re of the 
stcck-in-tr.a-le is in his hands. I there- 
fore think that plainlilT is entitled to a 
decree upon the plaint note. Apart from 
this view- cf tho case it is questionable 
whether defendant 1 can evade his liabi¬ 
lity under the negotiahlo instrument 
unless he can show that it is a nullity. 
In this second appeal plaintilT does not 
^ess his claim against defendants 2 to 4. 
He will therefore have a decree against 
defendant 1 and the family property of 
defendants 1 and 5 with costs throughout, 
hut the second appeal is dismissed against 
dcfondanls 2 to 4 with costs. 

Krishnan, J i agree to the order 
proposed hy my learned brother. This 
is a Slut on a negotialde instrument and 
unless that instiumcTt can ho treotel as 
an escrow or nullity, thu maker is bound 
to pay according to its tenor, and tlie fact 
that the maker is a partner of the payee 
IS no defence under the Negotiable Instru¬ 
ments Act 2G of 1881. There is no 
ground here to treat the loan as an escrow 
as It was executed for monev found due 
on a settlement of account. Even apart 
from the note the plaintiff has a cause 
of action on the settlement itself; the 
fact that there may be an unsettled ac¬ 
count between the parties is insufficient 
to restrain a suit on that cause of action • 
see observations in Ramnath Gagoi v 
Ittambar Deb Gosawami (2) and the 
■bnglish cases cited there. The rules 
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•^(Vf/y/7 (l). U i.< cnlv if the takinj* of a 

partial •acccuiU. worU^ an inju'lic*J that 

I'arlial accounts \'i!l I'e'li?alloV‘ea 

ev:-n when there is no settleineut of an- 

CDinit. In tlio present case there is no 

likelihoofl of the tahin" of any further 

accounts roluciri^ in any way the liability 

of (lefenh; nt 1 for (he suit amount. In 

these ciciiinstances it seems to me that 

the bare fact that the firm lias not been 

fornnllv flissolvrl vet Is no answer to 

¥ 

plairt iij’s suit, even treitinq it as a suit 
on the settled account. The finn has 
stopped i)Usine«s and the parties have 
settled their liibilities infer sc. 

The noto bring found to lie genuine and 
there being no grouul that it was not 
for full con'^iderarion, plaintilV is entitled 
to a, flecrec as sued for against defen¬ 
dant 1 and his family property. I would 
therefore reverse the decree of the lower 
Courts as against defendants 1 and 5 and 
give plaiutitl a decree as sued for with costs 
throughout against defendant 1 and his 
family properties. Defendant 5, though 
not a maker of the note, is defendant I s 
son and it was not urged that the family 
fuoperty in his hands was not liable. 
This second appeal is not argue I against 
defendants 2 to 4 and I agree it should 
be dismissed with costs against them. 

S n./r.k. Appeal liismnseiL 
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Annuit lUntM and Oldfield. .IJ. 

V. Suhramania f?/er—Plaintiff —Ap- 
pella nt. 

P. S. Kalyanasundarain J^/erand others 
—Defendants—Pespondents. 

Appeal No. 56 of 1918, Decided on 10th 
December 191S, against decree of Sub. 
Judge, Trichinopoly, in Original Suit No. 
89 of 1916. 

(s) Arbitration—Settlement of dispute— 
Person acting as mediator—Record of settle¬ 
ment agreed upon by parties is not award — 
Record binds only parties signing it. 

Wb'ren pcrsjnis a^kei to act as mediator ia 
the settleraf-nt nf a dispute, aad recoida a settle¬ 
ment agreed on by tbe parties, his act is not 
tbai of an arbitrator, and the record made by 
him is not an award; and if that record is at 
all operative, it is so only as a contract as bet¬ 
ween those who have signed it. It can have no 
operation whatever against a peison who never, 
joined in it: 22 All. 224, Dist. 

tp 377 c n 

(b) Specific performance—Contract for 
sale or exchange of land—Title unless com¬ 
pleted by specific performance no decree for 
possession can be given. 

Where there is a contract for sale or exchange of 
land no decree for possession can be given unless 
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title is completed by specific performance of 
the contfrict. [V 377 C 2] 

(c) Civil P. C. (5 of 1903), O. 6, R 17- 
Suit for possession—Prayer for specific per* 
formance of contract can be added even by 
apioeilate Coui t. 

A pUint in h suit for possession cm bi^ amin* 
ded by the addition ol a prayer for specific per* 
formaocc of the cootiact by the csocutioo of a 
conveyaDce b> tbo dift-udant. 

The a'Dondment can be foUo^ved by a Court of 
a[>pe 2 il if the evidence on which a decree can be 
pa>std on ihc plaint as im^nied, is before the 
Court or can be etsily obtained and the defen* 
dint Can be conipt'osated by costs for any pre* 
jod;ce he mav have sustained or may suMain. 

IP 377 C 2] 

(d) Specific Relirf Act of 1877), S. 6*^ 
Contract for sale—Ports of property owned 
along with others—Specific performance can 
be enforced asainst some portions only if 
claimed independently of remainder. 

Where a noiuher of jersobs comhioe to sol! 
propefiVr parts of which owoed oy some of 
them with other persons individual!), a claim by 
Iho vendee for enforcement of the contract as 
against some porti ms ooly of the property will 
be vu;;t;iiued if the portions claimed can reasoa* 
ably bo enjoved indipendenlly of the remaiodor. 
^ [P 378 Cl,21 

Oldfield, J. —The judgment unjer 
appeal was pronouoceil irregularly during 
the Christmas holidays on the last day 
of ihe year, and it is easy to uudersband 
why it is ohscuvo aud ill-arranged. But 
the (acta in dispute, taken in order, arfl 
fairly simple. The plaintiffs' allegations, 
which are traversed at each stage byhia 
brothers, the defendants, are that in 
1911 he and they and another brother, 
Sivaswami. became divided except as re¬ 
gards certain houses, which were retains 
in common for convenience. Plaintiff 
ho'vever found cultivation of the isolated 
plots he received difficult and induce 
the others, except Sivaswami, to agree o 
a re.adjustment of the various items 7 
D. W. 3 who is described as an arbJtr^ 
tor and gave what is called an awar , 
Ex. A,onl3ih May 1913. Thisre.ad- 
justment gave plaintiff the whole o 
share in one village, Pachampet, s^ jm 
to bis pa> ing Rs- 4,0C0 to 
and he took possession of the 
land and paid Rs. 1.300 of this amoBS^ 

Ddfendants however have 

ousted him and he therefore sues, ® ^ 

ing to pay the balance doe to recov 

land with profits. The first mat 0 

which the parties are at 

tion of 1911, can be dealt with 

Defendant 3 denied it in t^to. ,. jijiy, 

dant 4 did not plead as to 

but put plaintiff to proof of all 

gatioDS. 
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Defernlaots 1 and 2 said tliere was only 
an abtonipted partition which came to 
nothing after 5 document detailing each 
brother's share had been signed by them, 
Sivaswami and defendant 4, but not by 
plaintiff or defendant 3, and that com¬ 
mon enjoyment continued until 1913, 
when Sivaswami insisted on enjoying 
what was intended to be his share sepa- 
rately, they and plaintiff continuing 
common enjoyment of the remainder, 
This is no doubt consistent with the ovi- 
dence of plaintiff that the cultivation 
owing to the inconvenience of separate 
management was managed by defendant 
2. He added however that the income 
was being divided and this agrees with 
the statement of P. W. 6, Rivaswami’s 
brother-in-law, who alone besides the 
parties has given direct evidetice on the 
point. But it is clear that plaintitT’s ac¬ 
count represents the truth. The evidence 
ofD.W.Sproceedson the assumption that 
a ro-adjustment of a previous divi^inn 
w.\s in question. The preamhlo of Kx. 
A will be given in the seiuel and, what¬ 
ever the effect of that documents it invoU 
ves that one partition had already taken 
place and, as defendants 1, 2 and 4 signed 
it, there can be no further question as re¬ 
gards them, the probability being, as the 
lower Court hold, that the partition lists 
are with defendant 1. Sivaswami cor- 
tainly accepts the partition of 1011 as 
completed. Tlie evidence cf defendant 3, 
like that of defendant 1. contains admis¬ 
sions, to which the lower Courts has re¬ 
ferred at length, involving that they be¬ 
came divided in Ibll. Defendant 3 no 
doubt says that he was absent in the 
nourse of his employment in the police 
and knew nothing of what was done. But 
he was only in the adjacent district. Ma- 
dura, and in view of the considerations 
already referred to it is impossible to be¬ 
lieve him. 

The lower Court's boding that the fa¬ 
mily became divided in 1911 and that, al¬ 
though the land may have been managed 
by defendant 2 it was divided among the 
brothers, must in these circumstances 
be accepted. The occurrences in 1913 
are more obscure. It is admitted by all 
ooncerned that plaintiff and defendants ), 

2 and 4 at least joined in the proceedings 
which resulted in Ex. A, and signed at 
the end of that document. The first 
.question is whether it is. as plaintiff con- 
tends, a valid award by 0 . W. 3, as ar- 
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l>itr.itor bi '.wocn him and defendants 1, 2, 
3 and 4. My condition is bliat it is not, 
hecaiHo defendant .3 (li 1 not join in the 
proceedings at anv and becaine it is 
not an aw.u-d at all. On the first point 
W0 liave no donfit tlie evi.lcnca of the 
plaintiff, tint tiio allotment undo in 1311 
being found inconvenient, he siys l>y tlo- 
fondiots 1 and 2, be agreed at tludr re- 
quest to a reference of tlie whole matter 
to D. W. 3 in order tore adjusbineni , and 
tint all the hrotliers, inclu lingdefen lint 
3, but not Sivaswami. concurrel therein, 
although there was no submission in vvri- 
ting. P. W 2 said tint about the end 
of .April 1913, Ex. A being dated I3th 
May 1913 defendants 1 anil 3 came to 
plaintiff's house and defendant 3 agreed 
with plaintiff that their dispute might ho 
settled by D. W. 3. There is notlbog defi¬ 
nite agauist this witness. But he is uncor¬ 
roborated; ho was not mentioned by plain- 
tiff anil there is nothing in tlio latter's 
evidence which clearly refers to tliis 
conversation; plaintiff in fact only sail 
generally that defendant 3 agreed to tlie 
reference, tint no one else was present 
when he and defendants 1 and 3 made it 
and that they unde it in his house in 
April — May 1913. But D. W. 3 spoko 
to DO such interview or agreement and 
could not remember when he saw defen¬ 
dant 3 last, except casually, before duly 
1913. 

.After Ex. A was drawn up, he tried to 
obtain defendant 3's signature to it, but 
defendant 3 refused to Icok at it, and 
plaintiff on hearing of this said he 
would bring him round; and the remain¬ 
der of the account given by D, W. 3, who 
is the only impartial witness regarding 
this part of tire caso, shows tliat in fact 
defendant 3*8 previous concurrence was 
unnecessary and need not be presumed 
to have been obtained for what actually 
was done. Another portion of the evi¬ 
dence, given by P. Ws. 5 and 6 is that 
defenlant 3 asked the former who is 
fabh‘*r-in-law of plaintiff's son, whether 
he had paid plaintiff the varadakshinai of 
Rs 2 000 in connexion with that mar¬ 
riage, adding that plaintiff was expected 
to pay him and others out of it in con¬ 
nexion with the partition of their land. 
But both these witnesses are connected 
closely with plaintiff (though not with 
defendants) by marri^e, and it would not 
be safe to base any oonclusion on their 
report o| a casual conversation to which 
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ver\ hv cross-c?;amination con 

• 

Ic Pcf-U(lai(i \ admits that in 

t.icr ho rerirdvel R?. 1,‘iOO from plaintiff 
ahcnbJliis timo, hut. not in connexion 
with the pariition, P. \V. 7, who was 
prestnt, does not. say on what account 
tlie money passed. There is in the 
circumstarccs no re.\?(jn for preferring 
the evidence of phdntitT to that of de¬ 
fendant I on thi-; point. It Is ] 0 .s?ihh' 
that defendant 3 may, as plaintiff's second 
witness savs. i n some visit to Tiichino- 
poly Inve cxincssTd liis geneial willing¬ 
ness to .’hide hv doci^ion of Ih W. 3. Rut 
neither the evidence of that witness nor 
of i’. Ws. .'j and li justifies the conclusion 
that he joined in any definite snhmission 
to him or in accepting it.s retulfe. The 
altcrnativG ciso that lix. A was not a 
valid award lias been argued first on the 
ground that there could he no euch award 
without a valid submission and there 
could be none Nvitheut a matter in differ¬ 
ence between the parties, not merely as 
here a question, which they desired to 
have determined hy a reference to another 
lierson. That is consistent with the de¬ 
cision in CoUni’i v. ('oUiva (l) and Corns 
Wilson it Green, In re (2) followed in 
Choonei/ Money Dos.vce v. Jlnm Kinhiir 
Dull (o), Moe.nayhten v. L'timesjivar 
Singh (-1). But tlio facts of tliis case 
afford clearer groun 1 for a ‘imilar conclu- 
sion. Vor thoy are that there was not a 
submission and arbitration, but after 
discu.ssion between D. W. 3 and plaintiff, 
a incro suggestion of a settlement which 
the others were always free to accept or 
reject. 

It is clear from the foregoing that 
very little assistance can be looked for 
from the parties’ statements, since it has 
been found impossible to act on plain- 
tiff’s a? regards the division in 1911. 
The remaining evidence as to the origin of 
Ex. A, the alleged award, was given by 
the third defendant’s witness. He is a 
Public Works Officer of some standing and 
a friend of the family, and his somewhat 
remote connexion by marriage with de¬ 
fendant 1 does not justify any belief 
that he would be inimical to plaintiff. 
His account, which is clear and consis¬ 
tent, may accordingly be accepted as 
substantially .the truth. It is that he 

(1) U8581 26 Beav. 866. 

2) U8871 18 Q. B. D. 7. 

8} ligon 28 Cal. 165, 

1 ) [19081 80 Cal. 831. / 


was asked hy defondant 1 to settle the 
difference hetweenthe brothers and bring 
about a divi^on between them, as the 
existing arrangement of shares was hot 
convenient. He sounded plaintiff, who 
explained his views and asked him to 
effect a distribution in accordance with 
them offering to keep all the land in one 
village, rachainpet, and to pay Rs. 2— 
3,000 to the other defendants in order to 
cquali/.e the shares. Third defence wit¬ 
ness returned to Ist and 2nd defendants 
wlio objected to the exchange in itself and 
he then g.ive up the matter. Later plain¬ 
tiff increased his offer to Rs. 4,000 and 
defendants 1 and 2, axccepting it all three 
asked 3rd defence witness to reduce these 
terms in writing in the form (here the 
difficulty arises) of an award and defen¬ 
dant 4, who came at this stage, also 
agreed. Accordingly 3rd defence witness 
put down tho terms with a preamble, 
given him by defendant 1, a pleader, as 
follows : 

'‘whereas you brothers (the five names are giveo) 
have requested mo to settle some re-arrangement 
in the prcpertics possf ssed and enjoyed by you as 
per a partition already arr.niRed so as to secure 
mere profits, I award the following”. 


and to tho whole clause, signed by those 
present was added 

‘‘nil ttill sign iu this document, if you accept 
these arrangements as irrevoacably binding on 
you all.” 

Lastly Ex. A (sic) containing a clearer 
and fuller statement of the provisions io 


Ex. A regarding the financing of a litiga¬ 
tion then pending iu connexion with the 
Pachampet land, was added subsequently 
by plaintiff’ and 3id defence witness in 
consultation and signed separately by 
defendants 1, 2 and 4. If this evidence 
is accepted, as in the absence of better i* 
must be, there was nothing determined 
or to be determined by 3rd defence wit¬ 
ness as arbitrator. For although he 
that he obtained the value of the lands 
from plaintiff’ and a relative, one Nar^ 
yanaswaniy Iyer, once it had been 
that one sharer was to have the Paohanf'^ 
pet land, the only further question 
how much he should pay the others; a® 
that was settled not by any adjudicate®' 
but the acceptance of the last of pl®^ 
tiff's successive offers. Third 
witness further said that ha wante 
keep Ex. A until regular 
exchange were executed and that 
being no pretence of defendant 3 ® 
adhesion to Ex. A at the time he W 
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added the last clause. This clause is 
clearly incoosistent with the chamctor 
of the docu?nont as an award. In 
favour of that character there is 
only the preaniblo and T) ^Y .Ts 
signature. Cut for the former, defen- 
dant 1 and the oilier jiarties were res- 
ponsihle; and as regards the latter, its 
position, not where an arbitrator’s signa. 
ture naturally would he hut at the'left 
hand side the jiromineiit place hein« 
taken by the signatures of plaintitTand 
defMrhnts 1, 2 end 4, is significant. 

Neither the use of the word “award” 
Dor the signature can prevail to fix 
a lay-man, such as D. W. 3 with a 
quasi judicial character, which on liis 
own showing he did not possess and wirh 
which the final clause cannot he recon. 
.cued. have been pressed on these 
Ifacts with Gobar^ha7i Das v. Jai Kinheu 
vas i&jm winch an award was enforced, 
although lb had been reached hy the 
arbitrators without any judiciiil con- 
sideratiori of the matter in dispute and 
was merely an adoption of the settlement 
agreed on and brought to them by the 
parties. It is unnecessary to express an 
opinion as to the soundness of that deci 
Bion. because it dealt with a regular 
submission to and appointment of arbi. 
trators. ^v\uht hero there was none, 
jilio conclusion must l>e that I) W 
;va8 a mediator not an arbitrator, 
and that hx. \ opor.itivc, if at all 
between plaintilf an) defendants 1 2 

and 4 who signed its final ejmse. onlv as 
a contract, the terms of which are om- 
bodied in the prior portion. Against 
defendant 3. who never joined in it. it 
can have no operation whatever. 

So far therefore as plaintiO’s suit is 
fouododonan award it must fail. But al- 

oSl"? through- 

in POHsessioD is claimed 

in pursuance of it. we have been asked to 

'7' “"“"‘"S “y necessary 

onha Z" ' ‘■onstruolion 

L “"'J basis 

nw V ‘he pro. 

dMtal afa .-" ‘"'5 ''o xn- 

o“ n stall. plaintiff's 

that Y^rras^S:^ 

alleged, in virtue of which any ioinb or 

d““rn ““■> ha avaiUle ,oJ 

■1^ U«) ■!» ‘hit 


Ex. A snrioa ronslitiifo a contract, cither 
a conip!yt.<l Ii.'icsf-Tfif pro|K-rrventitling 
plisimm loan ini!.,.di;if,Ml,.eroo for po<;. 
session, or an i>gu. ,iient lo tr.in-f-T it 
on which the Miit ,;,.fcn’ 

diioU 1. 2 and •! for ..Ion .nl 

SpCcific^ perform.uico. l-iut. apait fioiii 

Other diniciilt ies, ilie e'.itim iu jln- f,ivj of 

these forms i.s o[icn to t.hc i-f|pt 

it depends on Kx. A which nn.st for this 
purpose bo read as crciiting aright to 

Ks. 100 and, being unregistered c.itiuot 
he proved, and the decision in A'arn 
If^rareAD v. Karri Bapirc.hV, (dj. which 
after full consideration of Maho 7 i}ct'i 
Musa V. Mihore Kinnar Gmujuli (7) and 
Veukaynummn Dao v. VeukoUnuirasimha 
Appa l-!ao (8) hna been followed hy a 
majority of a F,.)l ]>(>ncdi of this Court'in 
hamnnathan CheU<i v. li.iuijunathnn 
UidtuiW), entails tint i,o decree for. 

possession can bo given unless llic titlel 
is completed l.y one for s.iecific peifor-' 
nianco. The claim therefore ran be con-i 
sidered only in tlio bnd form al 


- in w»iov0 ro« 

ferred to Ex. A being regarded as covered 
by b. 17 ( 2 ) (vj, Hegistratinri Act. 

As^ was the case in Kurri I'ccra UcAii] 
V. Knrri Bapire<idi (u) plaintiO' liere* 
alleges that be was in jiossession and 
was ousted by defendants; and no 
doubt 1,13 plaint, which at present asks 
on y for possession, can easily be amen- 

ded by the addition of a prayer for 
sprofio peiformance liy execution of con- 
yeyauce l,y tl.o defendants concerned.' 
Jn l ic-eciroumstances. if the evidence 
on which a decree can he -nop] cn the 
plaint as amended, is heforc tlie Court 
or can easily he obtained and defen- 
dants can be compensated by ccst.s for 
any prejudice they have sustained or may 
sustain, the proper course is clear. It is 
however denied that these conditions are 
fulfilled as regards the defence based 
either on limitation or the merits. Turn- 
mg to the merits the suit was filed 
against four persons for posses.sion on the 
awapd and the proposed amendment will 
convert it into one against three of them 
each of whom is to exchange his land in 
Pachampetfor that, which plaintiff re- 
?515'.®!?-l”_ofcher villages in 1911. The 
jO) U906J a9 Mad. 8.3C (P. B.). ‘ 

27=28 I. C. 930= 

(M L I. A. 1 (P. C.). 

(8) A. I. B. 1916 P. 0. 9=34 I C 921 — 

89 Mad. 509=431 A.l.«8tP.cj. 

(9) tl9nj 40 Mad. 1134=48 I. 0. 138. 
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lir~t which 'lefen-laiits 1. 2 anl 

4 w lil Ijj-ihl9 to vdso will accordingly 
ho wl-.-jihoi-I’W. A w-itli tlieir signature 
rcjif.; a coai[<lo:ol agreement at all. 
t’or they miy urgo with refovenco to the 
ahsQtice of 'lofouilxMt 3 s sign\turQ anl 
even though th3 form of the final clause 
of the ilocuin uit does not suppox't their 

contentii')!! 'Incctls’, that 
" the nic'c fi'.ci of oxecinioa by ono doc^ not 
bind liim c-uclii'i'.-i?ly. \vh:i) that lias been done 
on tlie fiitli iha' all s'lall ■•^X'ente. and anyooe 
shall rt-fnso: IjoIcIi v. HV./f W.c (10). ’ 

And if it is (ounlthat the agreement 
was foiniaity completed, that will he 
only the heginning of tlie inadenuaev of 
plaintilfs averments and of the necessity 
for fresh inquiry, lix. provides, as al¬ 
ready stited, for the exchange of the land 
of defendants 1 to 4 and also for tlie pay. 
merit by tlio plaintilT of Rs. 4.000 to the 
four in order to erpialize his share with 
theirs. As regards tliis pavnieut plain- 
tifT has repeated here his oiler made at 
the trial to pay this sum for the share of 
defendants 1. 2 and 4 only without abate¬ 
ment on account of that of defendant 3, 
which they caunot .give him. But as re¬ 
gards their inaldiity to perform the 
a.greemenb as it was made by the convoy, 
ance of dofen lant S's share with their 
own, he is constrained to rely on Ss. 15 
and U3, Specitic Relief .^ct. Tiiese two 
sections provide for distinct cl-.sses of 
ca^es in whioli part performance can be 
claimed. But the separate provision made 
for tlieso classes does not entail that the 
defence implicitly referred to in S. 16, 
that the two parts of the contract are in¬ 
terdependent and must be performed 
together, if at all is not always availa-ble, 
and that is what defendants rely on here 
contending that they have had no oppor¬ 
tunity to pub it forward hitherto and 
should not he called on to make it after 
the interval which has elapsed. 

This defence is relief on in its more 
peremptory form as resting on what is 
referred to in Lumley v. Bavenscroft (11) 
as the general rule that, when one per¬ 
son is jointly interested in an estate with 
another and purports to deal with the 
entirety, performance will nob be grant- 
ed against him as to his share and this is 
no doubt the basis of the decision in 
Price V. Griffith (12). But both these 
cases related to property enjoyed jointly 

'10) U8401 11 A. & E. 959. 

Ill) l.l!^95l 1 Q. B. 633. 

(12) U862i 1 De G. M. & G. 80. 


or in common, the one to part of a 
London houie and the other to a colliery 
whereas here defendaut’s position is 
much weaker, since they are to be treat¬ 
ed merely as persons who have combined 
to sell land, parts of which each of them 
anf another person own iodivilually and 
both decisions must be read in the light 
of the observations of Farwell, J., in 
Ilexterv. Pence {13), with reference to 
the susceptibility of the different por¬ 
tions of the [uoperty of separate enjoy¬ 
ments. If the pUinailT is able to show 
tliat the portions of the property, which 
he now claims, can reasonably be enjoyed 
independently of the remainder he can 
succeed. 

The decis-on on this question will in¬ 
volve not only further inquiry, but at 
least further pleading. Ex. A contem- 
plates a surrender by plaintiff to all foat 
defendants jointly of his land outside 
Pachampet since it includes no speeinca- 
tion of the particular portion of itwhicB 
each is to take. Plaintiff has not offered 
defendants 1, 2 and 4 more than a thre^ 
(juarter share of that land; and i 
first he necessary for him to show tlia^ 
if there was a contract by the 
all, it was a contract to accept on y 
three-quatter share. It will next en 
ces=aty for him to specify the landflW 
offers as composing this 
share; and when it has 

that this share lias been lixed fair y 

reference to extent fU 

still be necessary to inquire 'vhether ^ 

fact that the plaintiff, and not e 
3. holds the remaining quarter wu 
affect the enjoyment with 
access, convenience of lUg re, 

the like that the contract as to 
maining three quarterscan reasons 

separately enforced. , inmiiries. 

The difficulty of the various 

the necessity for which has ^ by 

ted. must necessarily be 
their postponement; and tbei .' .^.^ 55 , 
ment is the consequence of plai^ 3 -, 
justiffeI attempt to secure ® . :jj,pto« 
shave in the Pachampet land ^ ^ y® 

perly representing Ex. A as an ^^^34 

the circumstances -oa io* 

will be prejudiced substantia y pgu- 
manner for which costs gnbmikW 

sate them, if they are asked to b 

such inquiries at this wosli 

claim to an amend 


(IS) L19003 1 Ch. 341 
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■eotail them, or to a decree on the basis 
nov7 proposal mast therefore ho rejeotol. 
The appeal* fails and is dismissed with 

OOSKS. 

Abdur Rablm, J.--I agree in tho 

judgment proposed -by my learned 
brother. 

S.n./r.k. Apyeal dismisse/L 

A.I. R 1919 Midra* 379 


from(l,rcof.W;U af...(.„lMv. f;n.,nd »o Anir- 

anl-H-half at pl.intifT r.-H- 

cimM tl.ccn„.ra-t. ;uui t|„. present suit 

Jordiiiuij,.,, f.r b.o.rl, ,,f .-.Miir.n-t, |,v tl,e 

llicsim ua. <11-,1 n. tho L’o'.rr of iho 
Oovornor s A;-.nit who |r it. i,n..,r fr.un- 

lUR isiuu-s to iho ni,. „f the Sp..r;,i A .i.'ant 
At-ent. Tho l;,t:or ■lccr,'.-| the plaiiititf, d.iim 
and tlia dcer.o w.cs con'inn.-J, i„ :.pp,.,ii. |,v tho 
Acont. Oa a-i Hpplie.uioi to (ho 

under R.'20, (hinjain ana Vi. a^ipat uji A -oncy 


Spencer and Kr(shnan. TF. 
Kurupamoya Ananga Bliima Deo Ke- 
tari Gajapathu Oefendant—Potitionor. 

V. 

Seesil Kumar La/ttVi—Plaintiff—Op- 
posite Party. 

Civil Misc. Petn. No. ISI of 1913, 
Decided on 31st July 1918. 

R VizagapaUm Agency Rules 

K. 10 (2) — Agent has power to transfer 
part-heard case to Special Assistant Agent. 

The piwor of tho Governor’s Agout to tr 
smtR tochoSpeciG As-lstaut Aj^ntunderR. 10(2) 
19 not liraitcd to ca«os in which no procoediiigs 
bare beoo Ukeii before transfer. Tlio rnle em¬ 
powers the transler of a pact-hoird case after 
issues have been framed: 21 All. 23. and 23 

jw IP .381 0 21 

id; Uanjam and Viiagapatam Agency Rules 

**' JT , transferring a part heard 

'V* , not interfere. 

The Hi^h Coutt will not, under R. 20 inter- 

fere with an order transferring a part-be.ard ease' 
tj tho A^onb, as the order of transfer, however 
improper, is not vitiated by a want of jurlsdlc- 

• js/- IP 384 on 

ic; Uanjam and Vizagapalam Agency Rules 

K. 20 High Courl—Jurisdiction—Tcchni- 
cal grounds-No Prejudice-Findings of fact 
—No interference. 

Tho High Court will not interfere, under U. 20 
OB any technical ground or on account of errors 
whiob have nob prejudiced the pirties on the 
merits, and, where the application under the 
rule 19 in the nature of a second appeal, it will 
not ordinarily interfere with tho lower Court’a 
Gnaiogg of fact rp r ii 

(d) Contract Act (9 of 1872). Ss. 39 Ld 
73-Agreement to cut and take timber from 

forr! ! ‘*‘'"‘««TG‘>vernor s Agent Irans- 
ferring par -heard case to Special Assistant 
Agent--Suitdecreed-Decree confirmed by 
Agentinappeal-Applicationto High Court 

Aol*^ » Viragapatara 

Agency Rules, held not maintainable—Agree- 

J>«» contract - Damages 
tranJur '‘•*“’*‘*-^ 8 * 0 * held competent to 

*nd Vizagapatam 

rlalntia entered into a contract in writing 

and registered with the defendant a zamindar* 

yaars on 

payment of a certain royally. The airkh of tha 
toe. to be tolled wo,.pJeiaJd to b,%C,?L ot 
a foot above ground. The defendant, during the 

progreMof the work, intimated to tho nlaintiS 

Ihat the girth of the trees to be feUed was aitSrld 


Held'. (1) the iiRrcsTnLMit hnvc-'ti th.i 
patties WHS not ii more license io tlie |'l,iiiili(T, 
but an instrumoub conveying an ini.ria in 
iminovible proiwrly c.mUinin? contr,ictiinl rd.i- 
tioiu for tho mutiul of tlio luMif*-;: iiO 

Mad. 53 [F Ii ) and 21) Mid, :Voi, l)i<;i ; (2) that 
as the (lefondaut broke the eonti.ici, jdaintilT 
was justified in rescinding it uiul chiming 
damiiges for the briach; (;3) Unit Haiutifl was 
enmied to diimagcs even if his riglits xurr* no 
higher than those of a licensee; (4) tliut tho 
Ag^iit had power to tians'or tho suit uiid’t 
R. 10 (2; after he had fr.iinrd is'-uc>; (.')) lliot the 
High Liun could not iiiieifcic, mulof U. 20, 
with the .\geol s discretion to tr;ai>fi-i suits 
under K. (li). 

(er Contract Act (18721. S 73-Broach of 
part is breach of whole-Notice refusing 
performance can be trealed as breach. 

Per KTiihiian, J. —p.iity to c irlrict is en¬ 
titled to have it peiforrPid iti its ontircti; a 
broach of a pari is a breach of tho contmet 
and, unless tlie parties waive the breach, the 
contract is at an ond. [1> ;3>42 C 2) 

A party to a contract is not bound to ask for 
performance when he hss notice from the oppo¬ 
site parly that performance will be refused; ha 
can treat the notice as a brcacli. [P 382 0 2) 

K. Srinivasa Aiyangar —for Petitioner. 

r li. Venkatarama Sastriar —Oppo¬ 
site Party. 

Spencer, J, This is a petition under 
li. 20, (jinjam and Vizaj^apatain A^fency 
Rules, rei}U6sLint' tliis Court to direct 
tho Agent to review his julgment in 
a civil appeal. The suit was one Itrought 
against the Zxmindar of Bolokimidi to 
obtain damages for broach of contract 
and v/as filed in the Court of the Agent 
to the Governor in Ganjam. The Agent, 
after settling issues, referred the suit for 
the decision of the Special Assistant 
Agent. Berhampore Division. From his 
decree in the pUintiCf’s favour there was 
an appeal to the Agent, who confirmed 
the Special Assistant’s decision and dis- 
missed the appeal with costs. The suit 
arose out of an agreement entered into 
by the parties in September 1916, where¬ 
by it was arrmged that the plaintiff 
should cut and take timber for railway 
sleepers from the defendant's forests for 
a term of four years and pay royalty to 
thedefendaqt upon the timber so removed 
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Ot!(3 of M)f' coulilions wis that blio 
/.-liiiiiiilarru a forest 

cl'lif’i' or otlier sal) )rj1iii;\te to nnrlc snoli 
ti ■■■■; i;s Plight I'e poinlfd onb by IIih 
jil'iintllV or hi' a^icnt upon intiniation of 
thd intention to start vork in 

any iMitieuliir area. The o'l'joct of ti)is 
condition i-' stated, nai-iciy, that no delay 
should o'’cur in -itai tin.i* fellin.? in a forest 
area after iinishiu,;' in an old area. .\n- 
other C'^iilitinn '.va< 'Ip.t no trees holow 
three feet in sirth at one foot from tho 
giuriod should he cut. Tbo plaintilf was 
to construct al his u'vn cost tire neces¬ 
sary tracks for rei'novin;^ the timber and 
was not to remove any wood that would 
noi l.s iisafu! for sleeper?: hut lie might 
iitilixo third class wood for purposes of 
fil'd and hiiilding huts for his men, pro¬ 
vided that the buildings so constructed 
were to become tho property of the de¬ 
fendant after the lease expirel. A sum 
of Rs. 3,000 was to be deposited by the 
plaintiff as security for his cutting a 
siiinciont quantity of timber to yield 
Rs. 39,000 royalty in each half of tho 
whole period of contract, the deposit 
being returnable upon fulfilment of all 
the con ditions cf tho agreement, After 
nine months of working,the i-arties camo 
to a disagreement and the agreement was 
put an end bo. and this suit was brought 
in conse(iuenoe of that 'lisagreemont. 

Now it has been argued before us: (l) 
that the plaintiff was not entitled to any 
damages, (a) because the agreement did 
not purport to transfer any right to the 
exclusive enjoyment of any particular 
property and so was not a, lease but a 
license revocable at the pleasure of the 
grantor; (b) because the plaintiff himself 
signified his intention of breaking the 
contract in March 1916; (c) because tho 
plaint,itt failed to prove that lie would 
have sustained a loss on the whole if he 
had accepted the new condition sought 
to be imposed by the defendant that no 
frees of less girth than 4§ feet at breast 
height should bo felled; (2) that tho 
Special Assistant Agent had no jurisdic¬ 
tion to try the suit as it was not trans¬ 
ferred to his file before the commencement 
of the trial. A number of authorities 
have been cited on the subject of the 
leases and licenses and their respective 
revocability. It is sufficient to say that 
I am satisfied from a perusal of the 
terms of Ex. A, which describes itself as 
a deed of lease, that it is not a hare 
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license, hub an instrument creating cer¬ 
tain coutrpctual relations hotwen the per¬ 
sons who were parties to it and intended 
to ho for their mutual profit. It con- 
veycl an interest in immovable property 
comparable to. though hedged about with 
more liuiitations than, tlie lease which 
formed the subject of Seeni Chettiarv. 
SonlhaiuitJuiii Chettiar (i). Tue case of 
Mfimviihhitti v. Pushahkal Edum{2), 
which was cited for tiio appellant, was 
decided upon a jioint of limitation. Cer¬ 
tain dicta tliat occur in it as to the 
covenants for title and quiet enjoyment 
w hich arc implied in a lease have little 
hearing on tho ],resent case, as those 
were not matters upon which the parties 
finally foil out here. Ex. A was regU- 
teied and the parties bo it were legally 
entitled to enforce all its terms as terms 
of a contract. 

If either nartv to a contract breaks 
it, the party who suiters by such breach 
is entitled under S 73, Contract Act, to 
receive from the party who has broken 
tlio contract compensation for any loss 
caused to him thereby. If either party 
to a contract rightfully rescinds it, he is 
entitled under S. 75 to compensation for 
auy damage which he has sustained 
through its nonfulfilment. Having found 
tliat contractual oiiligations were estat* 
lished between the plaintiff and the 
defendant, we have only to see to the 
application of the law of contract to the 
existing facts as found by the lower 
Courts. 

On issues 2 and 3 there are unanimous 
findings by both the lower Courts that 
the defendant imposed fresh terms on 
the plaintiff on 2nd March and 1st June, 
when be informed him in his letter. 
Ex. L, and at a personal interview tba 
ho would not hand over a fresh block e 
forest until the plaintiff remitted the 
royalty on the trees felled in blocks pre¬ 
viously entered, and that be would no 
permit the plaintiff to continue to wor 
the forest on the original terms of 
lease so far as the girth of the trees to 
cub was concerned. The 
also found that the plaintiff did not P 
an end to tho contract in 
in his letter, Ex. 0, dated 24 tb M^cd. 
he mentioned that he was placing a 
papers in the hands of his 
that both parties treated th6_££^l_—- 

d) U897] 20 Mad. 68=6 llTh. J. 2S1. 

(2) tl9C61 29 Mad. S53. 
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subsisting till Junn After referring to 
the corresponclonce that has bean exhibi¬ 
ted on both sides and thooral evidcnnoas 
dofendant’s 1st witnessand Kxs. fi, M, 0, 
Q, R, S. 3 and 4, i see no reason to doubt 

the correotuess of these findings of fact. 

Thera oin bo no doubt that the alt-'ra. 
tion in the girth of the trees to bo foDcd 
from throe feet at a foot al)ovc ground to 
4j feet at breast height was a rivtcrial 
alteration, which WAS cAlculatel to sori- 
oiisty alYoct the plaintitf's prospect,s (>f 
working the forests at a profit. Under 
S. -39, Contract Act, when a party to a 
oontract h.as refused to perform his i)i’o- 
niise in its entirety, tlie promisee may 
put an end to the contract. Accordingly 
ID Ex. S the plaintiff,'through his vakiJ, 
'intimated to the defendant on 2nd Sep¬ 
tember 1016 that he found it impossiblo 
bo work according to the new terms 
which the defendant tried to import into 
the lease and that he would not treat it 
as any longer subsisting. [ pon.^idcr tliat 
ho was fully justified in so doing. 

On the fiuestion of damages, I consider 
It unnecessary to inquire whether the 
plaintiff might have continued to work 
the forests at a profit, seeing that he has 
only been awarded his out-of-pocket ex- 
penses and that he would be entitled to 
thess oven if his rights were no higher 

n'i? ^ licensee: vide Kesava 

PiUni V. Perhi (3) and also Pro. 

^onna CoomarSivfjha V. Ravi Coomar 
Oho.y (4). where it was lield that a licen- 
see 18 entitled to damages if any contract 
IB broken when his licence is revoked. 
The special contention advanced at the 
hearing of this petition, that the plaintiff 
IS. m any event, not entitled to get back 
the whole of his deposit of Rs. 3.000, is 

a contract 

voidable at the option of the defendant 
and the defendant rescinded it. he would 
be bound under S. 64. Contract .Act. to 
restore any benefits received by him 
under the contract. The penalty of for- 
feitnre of the deposit was according to 
u® ^ ‘^onld only 

was dial? 

as dissolved before that period expired, 
t follows that the question of forfeiture 
never arose, and that being so. the money 
etill belonged to the plaintiff. 

There remains thequestloQ of jurisdic- 

^on. R. 10. Cl.9, of the Agency Rules for 

(8) 11B62 631 1 M. hTc. B. 268- 

<4) tU69J 16 Osl. 640. 


Oil,jam ,,.,-.rely .l.vlaro^ lint suits ..yeo.,.)- 

i,V'"> '■alt,„,lnlil,ui„s|,itu|;„,| iu 

tho Court of th,, .\.;enl,al,„ unvi.oeovor 
''■1,0,1 ho tl.iulce |,r„|.,.,-, 

lor tho docisi.,ii of the Jiivi 'A-.ii.;. 

taut. The woid^ “at a.iv ” v\j^|i 
occur in S. !•!, Civil 1’. C. nf 19(1-; 

»0t found in the rule. Tboy i,, 

have been inserfel in tlie pr.-rmt Co.ln i„ 
consequence of the inlir;;> in Sih. 

v. Nanut Daloiiia (.">) k'lrmar.'is.mii 
Ixerhliar v. Su/ih.irni/.i ]!r, (d) 
kuinor^nnii Re hliarw. Snhbn.uj,, ReJ. 
filar (ny was a deciiiion with rogir I i.) :i 
District -Tudg-^ no'.vcr uiidco S. Civil 
Courts Act, to tr.'.nsf3r appeals, and SiU 
/tuw V. ^,iuni Duhd^a (oj proceeded on 
the theory tint a District Judge, after 
once having transferrel a suit to his 
n.e from that of a sulordinito Courl, 
.U'l exhuisted his power of rransfor anl 
could not r.giiin remand it to tho .Sub 
ordimito JiHlgo’s Court wh-ai it cvmo hick 
on appeal to the High Court with a 

direction for a fresh hearing on tho me¬ 
rits. 

As toe Civil Cotirt? Act floes notap. 
ply to the Oanjam Agenev, and as 
Kumarasami Ueddtarv.RnhKoraya Red- 
diar (6) has been superseded bv the law as 
It DOW stands.and as Sita Ram v. Naani 
Dulaiya (o) relates to an entirely diller. 
out matter, I ,lo not think there is .any 
thing to preclude me from holding that 
the .Vgent s power to refer a suit to tlie 
Special Assistant Agent after framing is. 
sues .and before decision is not airocbed 
l)y too absence of the words “pondin"” 
or at auy stags, ’ The rule does nob 
mention the word “triii.” U spe-ii^^ 
only of referring suits for decision. I 
do not find any ground for limiting the 
Agents power of transfer to suits in 
which no proceedings have been taken at 
all before they are transferred. In Sri 
liajendra Singh Baku Garuv. Sri Sri 
Srt Vikarama Deo Garu (7) the agency 
roles were interpreted by a Bench of 

this Court strictly as they stood, and it 

was held that in the absence of any 
words of prohibition, an Agent could even 

hoar appeals in salts referred by him to 

a Divisional Assistant for decision, al- 
though tho value of such suits might be so 
great that only the Agent could entertain 
them in th e first instance. Tho petition 


(8 
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118091 21 All. 230. 
tlOCOl 23 lUa. 814. 
11915] 30 I. C. 76. 
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on all points and is dis- 

" i' h 

ICriehnan J.—I agree with my lear- 
P'-d hio'hev tlp’.t this applic-xtiun faiU. 
Thfj nature of the application an.l the 
teiiiisol' the arrargtmeut letwern the 
parties anrl the civeun;?taiices whicli led 
to this suit are S3t out hy him and need 
net h'i rei'C-tted. Before considering tho 
ajj^uiiients of 'lie ler'rnel v '.kil for tho 
zatuina-cir I think it i-= rc.-eesary that we 
fihaiM see what ixactly the scope _of 
B, 20 is ur.ler uhio this application 
is iii'i'le. Ko decided ca?cs have been 
brought to our 11'ti -o whore this ques¬ 
tion has been consi'ler’jd. It will Ire ob¬ 
served from the wording of tho rule that 
it does nut give any right to parties by 
wav of appeal or otheiwiio, as S. 96 and 
100, Civil B C.. do. The rule gives us 
power to direct the Agent to revise his 
judgment on ''s|)ecial grounds. It seems 
to me we should not interfere under it 
on any techuicil grounds or on account 
of any errors which havo not led to any 
jirejudico on the merits and in cases 
wheio lire app'lication to us is in the 
nature of a second appeal we should not 
ordinarily interfere with the findings of 
facts. B-aring this in mini I shall con¬ 
sider the argiirnents addressed to us by 
the learned vikil for the /amiudar. Be 
urges in the fust instance that the tran¬ 
saction evidenced by Ex. A was not a 
lease I'ut a license and that the Agent 
was w’rcmg in holding it to be a lease. 
Ex. A calls itself a lease of the forest 
and tho parties went to trial on the foot¬ 
ing that it was a lease, both the plaint 
and tho written statement calling it a 
lease; and no question was raised about 
its nature in the first Court. If we aie 
however to consider its legal character it 
may be difficult to held it to be a lease, 
as it does not purport to give possession 
of the forest to the plaintiff and the cut- 
ting of the trees is itself contingent on 
their being marked by defendant's men 
in advance (vide para. 6, Ex. A). The 
requirements of a lease were considered 
by Suhramania Aiyar, J., in his iudg- 
ment in the Full Bench case in Seeni 
Chettiarv. Santhanaihan Chetliar (l). 
His view was followed in Mammihkutti 
V. Puzhakkal Edom (2). The latter case 
was one similar to the present where an 
arrangement to cut trees from a forest 
for a period of six years on payment of 
kuttikonam was held to be a license and 


not a lease. Assuming the present case 
to he one of a license, it is still not a 
hare license but one coupled with a con¬ 
tract to continue the license for a period 
of four years on certain conditions. Thai 
being so. the party committing a breach 
of that contract is liable in damages: see 
Kerrision v. Smith (■^) and Prosonna Coo- 
mar Singha v. Ham Koomar Ghose(i). 
As I he present decree is one for damages 
and as the error committed by the lower 
Court in holding the transaction to be a 
lease is not sliown to have affected its 
decree, it is not a point on which we 
should interfere under R. 20. 

It was next argued that nothing was 
proved to have been done by the defen- 
dant which would amount to a revooa- 
tion of the license under Ex. A and that 
the question of defendant’s proprietary 
right to the forest was irrelevant so long 
as he was ready to perform his part of 
the contract. Under paras. 6 and 7 of 
Ex. A defendant was bound to mark 
and allow plaintiff to cut all Sail and 
Paisal trees of a girth of three feet and 
moro. It is now found by the lower Court 
that after the receipt of Ex. 1 froni the 
Agent to the Governor, the zarnindar 
told the plaintiff in .Tune I9l6 that it 

was not possible for him to continue work 
according to the original terms so far as 
girth of trees was concerned; that is, be 
could not allow trees of a smaller gir 
than Ah feet 'to he cut. We must accep 
this finding as it is based on the zanaiu- 
dar’s own admission in cross-examina* 

tion. , / 

That, of course, was a clear breaon 

contract and amounted to a revocation o 
the original arrangement. It 
that was only a partial revocation and 
not justify the plaintiff' in throwing up 
the whole contract. Plaintiff 
titled to have his contract performe 
its entirety; a breach-of 
breach of the contract and unless J 

parties waive the breach, u 

at an end. As a licensee plaintiff 
not bound to continue under altered 
ditions. It was then said “j-g 

was not actually stopped from ® . 

any trees under 4Heet girth and there¬ 
fore his action in treating the ft ^ 
ment as at an end was premature. 

not think a person is the 

performance when he has notic ^ 

oprositfl party tha t 
(8J 3 Z Q. B. 445=66 L J- Q 
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refused; he can treat; the notice as a 
breach. It was next sunpested that rii'in* 
tiff really terminated tlie arrunpenienthy 
Ex. 0 in March 1916 or by Kx. Q in 
April 1916 and that anything donoby the 
zamindar subsequently, even if it was 
against the terms of Ex. A, was imma¬ 
terial and that to get damages plaintilT 
should justify his action under those 
letters. But, as found by thelovverCourts, 
plaintiff did not in fact terminate the 
contract till June. Ex Tj would have been 
a justification for him if he had termina- 
ted it on receipt of that letter. Ex. N 

does not amonnt to a withdrawal of the 

improper demand for payment in Ex. Ii. 
But plaintiff did not rescind the contract 
then, whatever his intentions may have 
been. It was also argued that plaintiff’s 
letter Ex. M, when it said: 

I express my inabilitVi rs I Lcreby do, to pay 
the royalty before I remove the limber from the 
forest to the Railway station or any other place 
outside the forest,” 

contained a statement opposed to the 
terms of Ex, A and that would have justi¬ 
fied the defendant in revoking the license 
and therefore he was not liable in dama- 
ges. But the statement seems to be 
quite in accord with the provision in 
para. 12, Ex. A. Under it plaintiff has 
only to pay before removing the timber 
from the forest and not earlier. It was 
perhaps for this reason that the point 
was not taken in the lower Courts. Con¬ 
sidering that it WhS the defendant's own 
case in his written statement that the 
above-mentioned letters were more mis¬ 
understandings that were going to be 
cleared up and they did not in anv way 
terminate the lease, his present argument 
is inconsistent with it and untenable. 
The question of defendant’s title to the 
forest IS no doubt irrelevant in this case 
and It was therefore rightly ignored by 
the appellate Court. It is clear for the 
above reasons that the defendant is lia. 
able in damages to the plaintiff. The 
next point raised by the learned vakil 
or e zamindar was that the measure of 
damages adopted by the lower Courts was 
entirely erroneous and that plaintiff was 
not^ entuled to his out of pocket expen¬ 
ses in any event. It may be that the 
proper measure of damages under S. 73. 

Contract Act, 18 the profit that plaintiff 

wou d have made if the terms of the con- 
tract had been carried out. 

It was however pointed'out by the res- 


Madras JH.'- 
pondent 3 v:iliil (,! ;i(, jn a casi'wlicre a 

licinso was revoked this {'.mrt allowed it 
to 1:0 dono ri.ly „„ l;ix„ u.t r f 1 be oX- 
renstsllie licenvcouaf; le,l u, i„rtn in con 
nexion with it: f.-o v. 

Pi'ihi L'eihh N’,, d,iiii,[, n,,. , 
pocket expenses ini.l icru incuifl 
the bie.ach cccuirod Inf, bv the bicnch 
plaintiff los-t the oi'poilufjitv of u’coiip- 
ing the moneys spent by him.' As tbeio 
is no reason to snpio.^e and fbere is no 

evulonco to suggest f blit plairdilV wcnild 

not have recouped liimteif the amounts 

c:iri \ ing on tlie coni met, 
we may well treat an amount equal to it 
as ineliiled in the loss caiised by the 
bleach. In fact it is defendant’s own 
case that even if the contract had been 
worked under tlie alteied condition of 
cutting only trees oi-li feet girth plain- 
tiff would have siiff'eied no manner of 
loss. It is so stated in para<, 7 and 10 
of his wri:t 6 n statement and in his jaw. 
lers notice P-x. T. The defendant’s 
contention in the first Court also seems 
to ha \0 been tliat jdaintifl was not en¬ 
titled to ck.im any profits at all and his 
objection was upheld and plaintiff's claim 
for damages of Es. 4.500 was diaillowed. 
Plaintiff did not appeal from the Assis- 

tant Agent’s decree and we need not con- 
sider whether he should not have an op. 
portunity to prove his damages in full 
As regards the Rs. 3.000 deposit it is 
clear, as shown by my learned brother, 
that the defendant is hound to refund it 
not as plaintifi's money in his hands’ 
There does nofc seem to ho any siiKstnnco 
10 the defendants ohjeciions to the 
amount decreed, for even if wo direct a 
fresh trial to ascertain the profits plain¬ 
tiff would have made if the contract had 
been carried out, there is no likelihood 
of the amount now decreed being in any 

way reduced. It h suggested that this 

18 all speculation but considering the de-‘ 
fendant e case in the first Court and the 
course of the trial, I am not prepared to 
act under R. 20 in defendant’s favour and 
di^ct a review of judgment on the point. 

The last point taken is as to the juris- 
diction of the Special Assistant Agent to 
try this case. The case was filed in the 
Agent 8 Court as required by R. 10, Cl. (2) 
the claim being above Rs. 6,000. That 
rule gives the power to the Agent to 
transfer any such suit for the decision of 
his Assistant and the transfer in this case 
was made under that provision. It is 
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'ho po-ver to lrin«if!.'r ran 1)9 
i ('.liy I'iforo the hearinj’ 
:tn 1 n-r. a Ci5e !•? part hoar \ an*! 

ivil hoen fran^el ‘ y tho Anient in 
this i;as 9 . the tr:)ii$f 0 r to the A-siscint 
A^ent was uU»'a vires an.l tii 0 litter hi'l 
no jurisdiction to try tlia case. 1 do not 
think the question is one of jnri^tliction 
at all. Thu rule does not in terms res- 
trict the power of traiister to a stvi^e he- 
foro the lir-t he.irin.L'. U i.s more a ques¬ 
tion of the i'n|iro['ri’'ty of the order than 
of wMt of jurislicbion when thoAtcnb 
tran:Tt*rre 1 a pirt-li.'ird ci'O to his As¬ 
sistant. Orlinarilv tho \:;3nt shoaM r.ot 
so traasfer as lhna;>p)il from tlis decree 
li.is ’n he Ik'. r l liv l)im. whoa ohjaations 
,inv he raisel toanyjurt of tlie trial. 
Ihit the qti'-Kti^n is only one of an irre- 
"ulat ity if I.e does so transfer. In the 
()rcs‘!nt case no objection was taken by 
■the defoo hact before tho trial Court to 
ithe course adopted but he awaitpl the 
leci-io’i of that Go'ivu on the merits, he 
imnsf; t lerefore l)e taken bo hive waived 
ill ohjncMons. The [•oint. tlioui»h taken 
■n appeal, does not seem to have been ar- 
iauel even in the appellate Court as there 
lis no reference to it in i‘s judi^ment. It 
|is not fihi)wn tint defendant has been in 
any way )irei'ilical hv tho ))rocedure 
adopted. I think therefore this is not a 
point ivhich wo oiiqht lo consiler under 

R. 20 of the Aijsncy Rules as the objec¬ 
tion seems to ho a purely technical one. 
In an analogous inatt<»r the High Court 
of North-Western Provinces refused bo 
Allow a similar point to be taken for the 
first time in ijp al: see Ydkoob Ali v. 
Lnchmun Duss (9). I therefore agree 
that this petition should be dismissed 
with costs. 

S.N./r.K__ Petition Aimiftfed. 

{hi C8741 6 N, W, P. H. C. R. 80. 
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Abdur Rahim, Oldfield and 
Cootts-Trotter, JJ. 

T. R. Ramachandra hjer find another 
—Plaintiff's—Appellants. 

V, 

P. A Pnrameawaran Munbu and 
others —Defendants—Respondents. 

Letters Patent Appeal No. 4 of 1918, 
Decided on 2lsb November 1918, against 
decree of Wallis, C.J., and Knmaraswami 
Sastri, J., D/- 14th November 1914, in 
Appeal No. 116 of 1916. 


Civil P. C. (lOOS), S. 92-(PerO/d/ieIfiand 

f'ou’.li-rr'itti'}', /-h)—Definition of interest in 
S. 15, Religions Endowments Act, should not 
be imported in S. 92—Right to worship in 
temple is not such interest as will give wor- 
shipper.s rig it to sue under S. 92—Religious 
Efidowmenls Act U863) Ss. 14 and 15— 
(Abdur li tliiui, J., dissentin''.) 

Pei' Oldfield and Cautts-Troller, JJ., (AbJur 
Ililiiiti, ./., —Tno lo worship ia 

ieiu''i'‘ is not such an “interest” aa will give 
the \vjrsiii(>}Hif a right to sue under S. 92. Civil 
iV G. 'i’l.a interest, required in the ndator must 
b.' a c!-ar or ii in seuc and substantial acd not 
a r-‘note, ficlili ns or purely illusory iuterest; 
it m:vt b'3 anovis'iog interest and not a mere 
e)uting'’ncv. The questiou whether any given 
per-ou Ins or has not an interest as so defined 
is a piir-i quc.stion of fact which the Court 
should decide on n consideration of the parti¬ 
cular circn.n'tunc'’S of each case. [P 393 C 11 
The defi liticn of “interest” in S, 15, Religious 
En lowin'Mits Act, should not be imported into 

R. 01. Civil P 0.: 94 C/f. 418 ; S Cil. 32; 7 4«. 
178 F.D ): 12 Ilnm 217; Bedford Charily, In re 
(iai0)-2 HiuxuA 470; Mi Bom. Cl'i; 23 1.0.7 
and 20 CM. ‘'10, flrf. and Cons. fl’ 893 C 1) 

Per Oldfiel 1. J.-i. 02. Civil P C., and Ss. 14 
and 1.5, R ligiois Endo vinents Act, are notia 
pari materia iiii'l the one cannot be used asan 
iii 1 to tiia interpretation of the other. 

The “interest” which is Ecquirod of a person 
wishing to sue nndjr S. 92. Civil P. C., must be 
a substmtial and not a scnliinental or a remote- 
infre-st. LP 392 C1] 

Por .Hr7/{j- flihim, -I.—I'he words '■havingau 
int-rest in ihe trust” in vS. 92, Civil P.C.. in¬ 
clude, in the case of a temple or a mosque, all 
persons luving a right to perf irm worship or say 
their prayers therein. Tho “interest” requirsd 
need not be pcc-miary, director immediate,or 
in any way different from that required by 
Ss. 14 and 15, Rdigious Endowments .Act, for 
purposes of suits relating to Hindu templesand 
Ma'jomedan mo-ques. [P ^ 

Persons belo'igmg to that section of tho public 
for whose beoefit a public trust has beeu created 
are in tho position of bjnefleiarios and must, as 
such, bo held to possess a sufficient interest to 
support a suit under 3. 92, Civil P. C. In the 
case of a temple or a mosqno, persons entitled to 
attend there for purposes of worship anddc'’®' 
tiOQ are pre.snmably tho beneficiaries ‘itteoded 
by the founder. [P 389 0 1, P 389 0a| 

P. R. G'lnapathy Aiyar3.nd K. Srini' 
vasn Aiyangar —for Appellants. 

K. P. M. Menon and G. Madhavan 
Nair —for Respondents. 

Abdur Rahim, J.—The sole question 
fc.r determination in this Letters Paten 
.-VpDe'tl is whether the suitin' whichi^ 
b w arisen and which was instituted undef 

S. 92, Civil P. 0.. with respect to » 

temple in North Malabar is mainfeMOfl 
the point being whether Mr. T. 
chandra Aiyar, one of the plaintiffs, n 
an interest within the f 

section in the temple concerned, I 

R. Ramachandra Aiyar, who is a 1®® * 
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practitioner of this Court anti a Brahmin 
resides in Madras while the temple is 
eituate in Tellioherry. It is an ancient 
temple of some celebrity and is dedicated 
to the deity Sri Rama. Mr. T. R. Rama- 
chandra Aiyar is a member of the Dharma 
Rakshana Sabha, among whose objects is 
included institution of suits for the pro¬ 
tection and due application of Hindu 
•religious endowments. It also appears 
that when on one or two occasions in the 
exercise of his profession he went to 
Tellicherry, he attended this temple and 
worshipped there, and it was further 
stated that he was likely to do so if he 
again west to Tellicherry. But the in¬ 
terest of Mr. T. R. Ramachandra Aiyar 
^ this temple within the meaning of the 
yode is not supported on any of these 
lacts but on his right as a Hindu to per. 
form worship therein. 

The question is one of considerable im- 
portaoce, and having given my best con- 
eideratioD to it. I have come to the con¬ 
clusion that the view of the law ex¬ 
pressed in the judgment of Kumaraswami 
Sastri, J., is right. I think that the his- 
tory of legislation on the subject makes 

It sufficiently clear that the legislature 
intenied by the words "having an in 
terest in the trust” to include in the 
case of a temple or a mosque all persons 
having a right to perform worship or to 
say their prayers therein. It is not 
necessary to go back further than Act 
20 of 1863. an Act which is expressly 
referred to in S. 92. Civil P. C.. itself 
and IS still ip force. That Act, as is well 
known, was passed primarily to enable 
Government to divest itself of the direct 
managemeat of Hindu and Mahomedan 
religious endowments which they had 
assumed under certain regulations. It 
also contains provisions for suits to se- 
cure the due administration of religious 
trusts by the trustees, managers or mem. 
bers of committees. By S 14*8uch right 
of suit IS conferred on persons '•interes- 

temple or religious 
"th* explains that: 

to BUfl ^ eotitle a person 

precedlog section need not 

SS' 

«n7i temple or 

hSnJVk partaking in the 

oensfit of any dUlnbation of alms sball bo 
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M interested within the 

meaning of the lust preceding section." 

It is probable that this elaborate ex- 
Planatiou of what would be doeined to 
be sufficient interest to maintiiin a suit 
under Act 20 of ISti.S was eunsiderecl 
necessary on account of tbo decisions 
under Romilly’s Act, such as in Bedford 
Chanty, In re (1). Also it is dear 
that the Indian Legislature in IHfiO 
did not think it would lead to uudue 
harassment of trustees of religious foun- 
dations or to the institution of frivolous 
and vexatious suits, if persons entitled 
to worship in a temple or to say pra- 
yers in a mosque were vested with the 
right to institute suits to secure their 
proper management. Act iO of 1863, 
however applied only to religious founda¬ 
tions and the legislature deemed it advi- 
sable in the Civil Procedure Code of 1877 
for the first time to mike aspecific provi¬ 
sion for suits instituted for tlie purpose of 
remedyingabuses relating to the admiui- 
stration of public charities generally. 

But by S 529 of that Code only two 
or more persons having a "direct” in¬ 
terest in the trust were given the right 
to sue, provided they obtained sanction of 
the Advocate-General or the Collector for 
the purpose. The words "direct in- 

repeated in the Code of 
1882, Act 14 of 1882. This probably in- 
dicates that the legislature in 1877 and 
1882 in providing for suits relating to 
public trusts intended to assimilate the 
law to that of England as expounded by 
Lord Chancellor Eldon in Bedford Cha. 
rity, In re (l) and in Ludlow Corpora 
tion V. Greenhouse {2), though it. does not 
follow that it inteuded any difference in 
the nature of the interest required to 
sustain an action with respect to the ad- 
ministration of religious foundations 
deemed to be sufficient under Act 20 of 
1863. Sir Samuel Rorailly’s Act, 52 
George 3. Ch 101, which provided a sum¬ 
mary remedy incases of breaches of trust 
created for charitable purposes and for 
their proper adroinistratfon gave to "any 
two or more persons” I he right to present 
a petition for the purpose. But it was 
nevertheless ruled by the Lord Chancel¬ 
lor that only persona having a direct or 
clear interest in the trust were compe¬ 
tent to present a petition tinder Act. In 
Bedford Charity, In re (1) certain Jews 

(1) Ll«191 2 Swans. 470=19 R.R. 107. 

(9) [1827] 1 Bligh 17=4 B. R. 780. 
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who were attending a synagogue in Lon¬ 
don, were held not to be persons who 
could present such a petition with respect 
to the Bedford Charities merely because 
being .Tews they were interested on that 
account in obtaining adeeision as to whe¬ 
ther the poor Tews of Bedford were en¬ 
titled to the benefit of the Charities 
wliich were founded for the education 
and relief of the poor inhabitants of Bed- 
fo.'d. I do not find that any proposition 
can be deduced from the decision or ob¬ 
servation of tlie Lord Chancellor in the 
above case or in the case of Lu^loio Cor¬ 
poration V. Greenhouse (2), from which 
it can he properly inferred that persons 
having a right to attend a religious foun¬ 
dation for purposes of divine worship 
have not a sufficient interest to maintain 
an action for its proper administration. 

The interpretation of the phrase 
direct interest,” however, led to a con¬ 
siderable conflict of decisions in the High 
Courts of the country. It is not necessary 
to go through them all. For our present 
purpose they are divisible into two 
groups, some supported the view that 
worshippers at a temple or a mosque 
were not persons having a direct interest 
while others held that they had such in¬ 
terest within the meaning of the Code. 
The case of Jan Ali v. Ram Nath Man. 
dul (3) was a leading decision of the for¬ 
mer class. It ruled that worshippers or 
persons accustomed to say their prayers 
in a mosque were not within the purview 
of S. 539 as persons having a direct in¬ 
terest in the foundation. This ruling 
vfas followed by this High Court in 
Narasimha v. Ayyan Chetti (4). The 
learned Judges here in fact went fur¬ 
ther, holding that even the fact of the 
plaintiffs being managers of the temple 
in suit did not bring them within the 
provisions of S. 539. 

The Allahabad High Court [in the case 
of Jawahra v. Akbar Husahi (5)| dissen- 
ted from Jan AH’s case (3) holding that 
every Mabomedan having a right to use 
a mosque for purposes of devotion was 
entitled to remedy; if the exercise of such 
right was interfered with, and that it 
was nob even necessary for him to come 
under the provisions of S. 30, Civil P. C. 
which deals with the right of suit by 
persons interested in obtaining relief, or 

"(S) 

(4) 

( 6 ) 


under S. 539, Civil P. C. Mahmood. 
added that even if S. 639 applied, Maho¬ 
med an worshippers who were entitled 
and accustomed to use it had the most 
direct interest in the foundation and 
were thus comprised within the purview 
of S. 539. It has been pointed out on 
behalf of the respondent that Mahmood* 
J., was speaking of worshippers that were 
accustomed to use the mosque. But 
Petheram, C. -T.. who delivered the judg. 
ment of the Full Court relied entirely on 
a Mahomedan's right to attend a mosque 
in supporting the plaintiff’s locus standi 
in that case and I feel sure that Mah¬ 
mood. J., did nob want to add any quali- 
oation to Petheram, C. J.'s statement of 
the law. It is also suggested in the judg¬ 
ment of the learned Chief Justice in this 
case that the decision in/aujalira v. Akhar 
Husain ^5) proceeded on the provisions 
of Mahomedan law. But with all respect 
in order to ascertain whether a Mahome- 
dan or a Hinduhas an interest in a religious 
foundation, it is the Mabomedan or the 
Hindu law that must be primarily looked 
into and I have nob heard any suggestio# 
at the Bar that under the provisions ol 
Hindu law a Hindu having a right of 
attendance and worship at a temple has 
nob an interest in that temple similar fo 
what a Mahomedan has in a mosque. 
In the Bombay High Court Sargent. 0, 
and Nanabhai Haridas, J., in Chintaman 
Bajaji Dev v. Dhondo Ganesh Dev (6) 
expressed their dissent from Jan Ali ^ 
Bam Nath Mundul (3) and held that the 
legislature did nob intend by the expres¬ 
sion "'direct interest*’ an interest of a 
different nature from that which the 
worshippers and the devotees of a deity 
naturally have in the proper manage¬ 
ment of the temple (p. 623 of I. L- 
15 Bom.) That was also the trend of view 
of West and Birdwood, JJ., in Manohar 
Ganesh Tambekarv. Lakkmiram GovinJ- 
ram (7). , 

At this stage the legislature interven^ 

to settle the controversy by removing 
word ‘direct’ by the amending Act, Ao* 
of 1888, S. 44. The effect of this ameod* 
ment was fully considered by t 
Calcutta High Court in 1897 in the 
known case of Sajedur Baja Choudh 
V. Gour Mohun Das Baishnav (8), woe 
it was laid down: 


1882 

8 Oal. 82. 

(6) 

18911 

1889 

12 Mad 157. 

ll) 

1886 

188'6' 

7 All. 178 (P. B.). 

(6) 

1897: 


15 Bom. 612. 
12 Bom. 247. 
21 Oal. 418. 
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The inference therefore is that the leRislature 
intended to allow persons having the same sort 

under S. 14. Act 20 
ot l«bj, to mamtamjasuit under S. 539: and this 
change in tho law is, in our opinion, sufficient 
to distinguish the present case from that of Jan 

k ? '’^*ch was decided 

before S. 689 had been amended by tho omission 

of tbe word direct ’ ” 

This was a clear and explicit ruling 
that a person having a right of attend¬ 
ance and worship at a temple or a mos- 
que had thereby an interest within the 
meaning of S. 539 in the Code of 1882 as 
amended by Act 7 of 1888. The signi. 

ncance of that ruling cannot be whittled 
away by pointing out that the plaintiffs 

in that case had not only a right to 
worship at the temple concerned but 
were as a matter of fact also in the habit 
0 performing worship there. I may 

also refer to a decision of this Court in 

Oanapath Ayyan v. Savithri Ammal 
(9) There it was held that two Brahmin 
residents of the neighbourhood who had 
obtained leave under S. 30 of the Code 
were entitled to maintain a suit as re- 
presenting the Brahmin community at 
large, for the removal of the trustee for 

the time Jieing of a choultry founded for 
the beneBt of the Brahmins. In this 
Shephard, J*, observed* 

It has been repeatedly held in this' country 
that such a suit as the present may bo instituted 
by any member of the class intended to he bene¬ 
fited by the charity for the support and pre¬ 
servation of which tho aid of the Courts Kin- 
voked. According to the document which evi- 
donces tho Institution of tbe charitv the cla^s for 

which It was intended comprised Brahmins 
generally/’ 

It cannot be said that the interest of a 
person as member of a large and inde- 
finite class entitled to the benefit of a 
chanty If sufficient for the purpose of a 
suit under the provision of S. 30, will 
not be eq^llycompetent for a suit under 
S. 639. We have not been referred to 
any decision m which the ruling in 
Ra^a Chowdhuri v. Gour 
MohunDasBatshnav {%) was dissented 
from or doubted, and, so far as I am 
aware, it has always been understood to 

exposition of the law. 

I, Coda 

'Ilagisktore 


must be taken to have 

interpretation that had been patron the 

i^HjoJheJegisla^ and if it intended 


to narrow tho clas^ of persons that could 
institute suits with respect to religious 
foundations it would have given some 
ndication of its intention. On tho other 
hand, It is. m my opinion, a fair and 
clear inference that tho logislatuie in ro 

taimng the same expression intended to 
conhrm the view expressed in Hajednr 
Chowdhuri v. Gour Mohun Das 
Batshnav (8) that the interest required 
need not be pecuniary, direct or immedi- 
ate or in any way different from that 
required by Ss. 14 and 15, Religious 
Ji>ndowments Act, for purposes of suits 
relating to Hindu temples and Mabome- 
dao mosiues. 

Considerable stieas has been laid in 
support of the respondents’ possession 
on considerations of convenience, and 
such arguments were sought to ho rein. 

forced by a general reference to tho law 
relating to the English Church though 
no autl^ority at all supporting the res¬ 
pondents’ position was cited. 


(0) [1898] 31 Mad. 10. 


In my opinion considerations of con. 
ycnience are a very unsafe guide to the 
interpretation of a statute, especially so 
in tbe case of an enactment like the one 
we are dealing with. At all events, re- 
gard must in this connexion be bad to 

he provisions of Hindu law and to cus- 

toms and usages relating to Hindu tern- 
pies, the nature of these foundations and 
the character of the worship and the ser 
vices carried on there, the class of per 
sons that resort to them, what special 
interests, if any, do the residents of the 

place, in which the temples are situated, 
have and to what extent persons residing 
in other parts of the Presidency or India 
generally are interested in their mainten- 
ance. What I mean will be made clear 
by briefly contrasting the constitution 
and the laws relating to tbe Church of 
England with those relating to religious 
foundations of Hindus and Mahomedans. 
The English Church has a regular and 
highly elaborate constitution. Ifc is con 
neoted with the State and its administra. 
tion 18 secured by an organization of a 
faxed and permanent character, governed 
by well-defined rules and usages, enfor- 
oible ID Courts specially constituted for 
^0 purpose. Thers is one peculiarity of 
English Ecclesiastical law which alone 
would forbid the application of Eng. 
lish notions in the determination of ques- 
tions relating to a temple or a mosque. 
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A I’rotesfcant Church is a parish church. 
It is inteiuled primarily for the spiritual 
lienelit of the parishioners. The parish 
is a well-rletined ecclesi (Stical area and 
the parishioners have distinct rights and 
duties with respect to the parish church. 
They have a preferential right to accom¬ 
modation duriug divine service and. gene- 
rally speaking, they alone are entitled 
to the services of the incumbent for 
the administration of Holy Communion, 
for solemnisation of marriages, to burial in 
the churchyard and for the baptism of 
their children. The Church wardens and 
tho members of the vestry are selected 
from the paris>hioners. The parishioners 
are hound to pay tithes or rather the 
rent charges into which they have been 
commuted. They contribute to the church 
rates and are hound to pay fees for mar¬ 
riages, churchings and burials and to con¬ 
tribute offerings during Easter. They 
are looked to for repair of the church 
building and its fittings and under the 
Ecclesiastical law they are even bound 
to attend divine worship on holy days. 
The Rector is the incumbent of the parish. 
His remuneration consists of income de¬ 
rived from his benefice.ordinarily consist¬ 
ing of the tithes, glee-bland, parsonage 
house, Easter offerings and fees. The 
v?hole system in fact is parochial. Even 
most cathedral or collegiate churches be¬ 
long in the Ecclesiastical law to a parish. 
On the other hand, the Indian Govern¬ 
ment as such has no duties or obligations 
in connexion with the maintenance of 
Hindu temples and Mahonsedan mosques. 
There is no ecclesiastical constitution or 
organization for the administration of 
Ebdu and Mahomedan religious estab- 
lishmentsinany way analogous to that of 
the English church. 

A Hindu temple ora Mahomedan mos¬ 
que is not ordinarily intended, if ever, 
for the use of the residents of a partiou. 
lar village or town. The idea of anything 
like a parish or parishioners, is entirely 
alien to, and has no meaning in connexion 
with, these places of worship. A temple 
or a mosque is founded in order to enable 
Hindns or Mahomedans generally or of a 
particular sect or persuasion to carry 
on worship or to say their prayers there¬ 
in. They are maintained out of the in- 
come of the endowments, if any, and 
from free offerings and gifts or presents 
made by followers of theHindn or Maho¬ 
medan religion not confined to any parti- 
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cular locality. No religions ordinance en¬ 
joining the attendance of Hindus or Ma- 
home>'lans at their respective places of 
worship could be enforced by any recog¬ 
nized authority. I am not aware, and 
it has not been suggested, that Hindus 
or Mahomedans residing in the vicinity 
of a temple or a mosque have any 
higher rights or any special duties 
connected with it different from those 
of their fellow Hindus and Mahome¬ 
dans or members of the same sect, 
residing in any part of the Prssidency 
or elsewhere. In the case of at least the 
larger temples in this Presidency, offer¬ 
ings, sometimes of a very valuable nature, 
are sent from all parts of the Presidency 
as well as from outside. The making of 
offerings is an important mode of wor¬ 
ship in all Hindu temples and such offer- 
ings often are made by persons living at a 
distance. As regards a mosque, as its use 
consists in the saying of prayers therein, 
it can only he used by persons in a posi¬ 
tion to attend the mosque in person. But 
there are shrines in connexion with tombs 
of Mahomedan saints which in this con¬ 
nexion bear analogy to Hindu temples. 
To these shrines offerings are sent by 
persons from all parts of India and the 
temples and shrines which receive offer¬ 
ings from distant places are not a fs* 
but numerons. The famous temples at 
Tirupati, Bameswaram, Srirangam and 
Madura in this Presidency and the tem¬ 
ples at Benares and other sacred places of 
the Hindus attract pilgrims in 
numbers from the most distant places at 
stated festivals in the year. 

The well-known Mahomedan shrines 
snob as at Ajmere, Agra, Delhi and at 
Nagore in this Presidency are similarly 
resorted to by numerons Mahomedan pil¬ 
grims from all parts of the country. B 
is, to my mind, palpably repugnant to 
Hindu and Mahomedan religions consci¬ 
ousness that residents of the locality 
should alone be considered to have an i^ 
terest sufficient to sustain a suit for 1 
proper management of a temple or a loos' 
qne and none else and the ntter « 
ability of such a notion becomes sti 
more vivid to one’s mind in the case 
the more important institutions. I tbi“ 
the legislature of the country mnst b* 
been persuaded of this fact when it 
the right to institute actions to sec 
proper administration of ljq 

mosques and their endowments by A 


H \MACiiANDRA v. PABAMESWARAN (Abdur Rahim, J.) 






1919 


EamachANDBA V. TaeameswaRAN (Alidur Rahim, J.) Madras 389 


of 1863 to all persons who have a right 
of attendance and worship at these religi¬ 
ous foundations, and I cannot conceive 
that it intended by 8. 539 of the Code or 
S. 92 of the present Code to circumscribe 
within narrower limits the class of per. 
sons authorized to institute such suits. 
The provisions of the Code of Civil Pro¬ 
cedure are not oon6ned to purely religi. 
ons institutions but cover all cases of 
religious and charitable trusts, and it was 
orged that if we construed them in the 
way contended for on behalf of the plain- 
tiffs, the results would be startling. For 
instance, if there is a dispensary in a 
village in this Presidency for the relief of 
sick persons generally, we should be com¬ 
pelled to hold that any two persons resi¬ 
dent at Peshawar would be entitled to 
sue for administration of that charity 
under 8. 92. That no doubt is a possibi. 
lity. but they would have to obtain the 
sanction of the Advocate.General and 
that olBcer might be relied on not to 
grant leave except in a proper case. 

On the other hand from the history of 
the legislation in this connexion, it 
seems to me clear that the legislature 
must have thought that as in India no 
authoritative organization or machi¬ 
nery existed for enforcing a due and 
proper administration of public trusts, 
the withholding of the right of suit from' 
persons having an interest in the trust 
in the wide sense as defined in Act 20 of 
1863 with respect to religious foundations 
would be detrimental to numerous religi¬ 
ous foundations and charities of the coun- 
try. It was pointed out by way of answer 
that the Advocate.General can institute 
suits in oases where people of the locality 
are apathetic and indifferent. But it is 
common knowledge that most of such 
suits are in fact instituted by private 
persons and those instituted by the Ad- 
vocate^General are rare and must neces¬ 
sarily be so in the present conditions of 
things. On the other hand the trustees 
are, in my opinion, sufficiently protected 
Irora vexatious suits by the safeguards 

Whether the 

fnii plaintiffs in a particular 

foundation or public trust is sufficient to 

support an action under 3. 92, may to 

some extent depend upon the facts of 

^h case But it must, in my opinion. 

be conceded as a sonnl general proposi- 

tion that persons belonging to that seo- 

Ition of the public for whose benefit a 


public trust has boon created are in the 
position of beneficiaries and must as such 
be held to possess a sulliciont interest to 
support a suit under the Code. Tu the 
case of a temple or a rnopquo )torsons en¬ 
titled to attend tliero for fiurposes of 
worship and devotion are presnmahUj 
the beneficiaries intended by the founder: 

see Sadasivn Aiyar, J., in Gopnla Moop^- 

panary. Subramania hjer (10), and if' 
snch persons have not an interest in the 
institution within the meaning of law it 
is difficult to conceive who has. It is 
argued however that the interest con¬ 
templated by 8, 92 must not be merely 
contingent or only a possibility, as laid 
down in Uohiuddin v. Sayiduddin (11). 

But in that case the learned Judges 
were considering the position of a person 
who had only a chance of succession to 
the office of the spiritual head of an in¬ 
stitution, while in this case Mr. T. R. 
Rarnachandra Aiyar in maintaining the 
suit relies on the right of attendance and 
worship already vested in him. The 
possibility that he may not often or ever 
actually worship at the temple in ques¬ 
tion cannot, in my opinion make any 
difference. On the other hand, if a per¬ 
son is not entitled to worship at a parti¬ 
cular temple, he cannot by the mere fact 
of having actually worshipped there in 
the past on several or many occasions ac¬ 
quire a locus standi under 8. 92. If the 
right of attendance -and worship be not 
sullicient in itself, the Courts would be 
called upon to inquire into questions as 
to the extent and mode in which a Hindu 
or Mahomedan suing under S. 92, Civil 
P. C., observes his religious duties, how 
far he is in a position to resort to the tern- 
pie or mosque in question and how often 
he actually goes there for worship or to 
investigate the nature and value of the 
offering, gift or presents made by a de¬ 
votee and of other similar acts of devo¬ 
tion. In my opinion, the Indian legis¬ 
lature would ill like the Courts to embark 
upon such inquiries and that was proba¬ 
bly why they took pains in Act 20 of 
186b to explain the nature of the inter¬ 
est required and afterwards to omit the • 
word direct” from the Ci)de of Civil 
Procedure after the decision in Jan Ali's 
case (3). Farther, if the respondents’ 
arguments were sound, in cases where 
through a long course of misoonduet or 

flOpA'l R7i 9I6 Maa“868=s26 LO.’V. 

(11) L1893] Cal. 810. 
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ne.i’lecfc on tho part of persons in charge 
of a temple or mosque, it has ceased to be 
frequented for worship either owing to 
disrepair of the building or the trustees’ 
defiult in maintaining the necessary 
establishment for due performance of the 
services or other similar causes—and 
such cases are not infrequent—there 
would be DO one who would have a sutti- 
cient interest for purposes of a suit under 
S. 92. 

As a mosque is dedicated to God in 
order that Mahomedans may say their 
prayers therein, so also a temple is dedi- 
cated to a particular deity in order that 
the uorshippers of that deity may wor. 
ship there. It follows that in the case 
of a mosque—lcaving out those rare 
cases, if any such exist, where the dedi¬ 
cation is expressly limited—the followers 
of Mahoniedan religion and in the case of 
a temple the Hindu devotees of the parti, 
cular deity for whose worship a temple 
is founded are the beneficiaries intended 
by the founders. Suppose, there had been 
a deed of dedication with respect to the 
temple in suit, and that deed stated in so 
many words that Mr.T. R. Ramachandra 
Aiyar and all oth^r worshippers of Sri 
Rama would be entitled to worship there, 
it could hardly be contended then that 
Mr. T. R. Ramachandra Aiyar would not 
be a beneficiary of the trust and as such 
entitled to maintain the suit. It cannot, 
in my opinion, make any difference in 
this respect that there is no such deed of 
dedication available in this case, if, as is 
admitted, the temple in question was in 
fact intended for the use of worshippers 
of Sri Rama and Mr. T. R. Ramachandra 
Aiyar is a devotee of Sri Rama and as 
such entitled to worship in this temple. 
I would therefore allow the appeal and 
remand the suit to the District Judge of 
North Malabar District for trial on the 
merits. 

Oldfield, J. —Appellants are plaintiffs 
in a suit filed with the consent of the 
Advocate-General against the trustees of 
a temple in Malabar under S. 92, Civil 
P. 0., and the question is, whether one 
of them, to whom alone I shall refer 
as the appellant, has the interest in the 
trust, which is required of a plaintiff 
by that provision. It is alleged that he 
has not, because he comes before us on 
the footing that he is a practitioner 
in this Court, who has worshipped in 
the suit temple only on two or three 


occasions when he was in its neigh¬ 
bourhood on professional business, and 
has no particular expectation of ever 
doing so again. His right to worship 
there is disputed by respondents, but 
may be assumed for the present purpose 
as (it is admitted) it might similarly be 
assumed in favour of every other Hindu 
of the highercastesand it is thesole quali- 
ficatioD he alleges. The question is whe¬ 
ther it involves his possession of the in¬ 
terest which S. 92 requires. 

Argument in his favour has been based 
largely on the assumption that S. 92 
should be construed with reference to 
Act 20 of 1863 and by importation into 
it of the definition of an “interest,” 
which S. 15 of that Act contains; and if 
the interest required is in the words of 
the latter provision to be “not necessarily 
direct or immediate’' and may be claimed 
by “any preson having a right of attend¬ 
ance . . at the performance of the wor- 
ship” of the institution then no doubt 
plaintiff has an interest. Bub although 
this construction was alopted mSajedur 
Raja Chotvdhuri v. Gour Da$ 

Baishnav (6) thore is little in the details 
and history of the two provisions to com 
mend.it. True both deal with religious 
trusts and provide remedies for thein 
mismanagement. But there the likeness 
between them ends and until 190b even 
that statement required material quali- 
ficatioD. The Act applies to a particular 
class of religious institutions, those which 
were or could have been under the raan- 
agemenb of Government under Regn. 7 
of 1817; the Code did not originally ap¬ 
ply in terms to religious trusts and 
whatever the original intention it was 
only in 1882 that a reference to them as 
well as to charitable trusts was inserted. 
The Act remained unaltered since it was 
passed in 1863, and although the Code 
was passed in 1877 and amended in 1882, 
1888 and 1903, no exhaustive attempt 
was made to create or maintain similar¬ 
ity between the differing provisions o' 
the one and of the other on any of these 
occasions. It was only in 1908 that the 
jurisdiction of Courts other than tb® 
District Court over suits under the OoW 
was made possible, although they 
exercised it under the Act from 
beginning that the section of the Cws 
was expressed as mandatory and tb* 
the right of suit under the Act 
and that one removal of a trnsbeSj obtain 
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able under the Act from the beginning, 
but not if the Full Bench of the Court 
decided rightly in Rangasami Naickan 
V. Varadappa Naickayi (12) under the 
Code, was expressly provided for. Last 
and for the present purpose most impor- 
tant the Act from the beginning con¬ 
tained the wide description of the inter¬ 
est entitling to sue on which appellant 
relies; but the Code recognized only a 
direct interest whatever that expression 
comprehends until 1888, when the word 
‘direct” was omitted. These amend¬ 
ments no doubt did in fact assimilate the 
Code to the Act on various points in 
succession; and some of them may have 
been made in consequence of decisions, 
in which the latter was referred to in 
particular the last mentioned with re¬ 
ference to Jan Alt V. Ram Nath Mun- 
dul (3), But this spasmodic course of 
legislation docs not indicate what in my 
opinion the material differences between 
.the two statutes as they were enacted 
jnegative, a consciousness that the two 
jwere in pari materia or an intention that 
|the one should be used as an aid to the 
interpretation of the other. 

This oonolusion is conhrmed by refer, 
cnee to the character of the reliefs obtain- 
•able under the two statutes. In 1888, 
the crucial date for appellant’s conten¬ 
tion, because in it the interest required 
by the Code ceased to be qualified as 
■direct, they differed essentially, the re¬ 
liefs granted by it comprising only safe- 
guards against future mismanagement; 
those granted by the Act only remedies 
for misfeasance in the pa^st against 
trustees and managers, not alienees or 
other strangers to thetru8t;and naturally 
flo because the provisions in the former 
for appointment of new trustees and for 

« scheme ware irreconcilable with those 

in the latter for control and for appoint¬ 
ment of trustees by elective committees. 
Whilst this distiuotioD between the re¬ 
liefs which could be granted was retained 
there is no reason for supposing what 
the Code did not state explicitly, that 
e perwns who could claim them were 
regarded as identical and if it cannot be 

• persons were the same 

in 1888, there is none for supposing 
what again was not expressed that they 
were intended to be the same in 1908, 
when provisions explicable as natural 
improvements in thiu branch of thA Uw 
(19| 11891] 17 Had. 463.-- 


and without reference to the Act were 
introduced and the reliefs allowed by 
it were first made ohtainahlo under the 
Code. I would respectfully associate 
myself with the suspicion, with which 
the learned Chief Justice regards the 
method of construction of one statute by 
reference to another and would hold tliat 
in this case its employment is witliout 
justification. 

The description in the Code until 1888 
of the qualifying interest as direct is in 
fact the immediate basis of the majority 
of the decisions to which we have been 
referred. For until that year the ques¬ 
tion was always whether the plaintitt', 
who had some interest, had a direct one. 
Thus to give two instances, in Jan Ali v. 
Ram Nath Mundul (3), already referred 
to, plaintiffs were habitual worshippers 
in the mosque which was in question, 
and the Court, finding in Act 20 of 1863 
a distinction drawn between persons 
possessing a direct and immeliate in¬ 
terest, and those who were merely in 
the habit of attending the worship, held 
that they had not the direct interest 
required; and in Jawahra v. Akbar 
iiusain{f>)y the existence of adireut inter, 
est in persons so situated was sustained, 
Mihmood, J., dissenting expressly from 
the Calcutta decision. To turn to the 
more important cases, those enumerated 
in the judgment of the learned Chief 
Justice as decided after the omission of 
the word “direct,” it is sufficient that, 
as he observes, the plaiotiffs, who were 
allowed to sue, had in each an interest, 
which would have enabled them to pro. 
ceed under Romilly’s Act in Rogland 
and had more than a mere right to 
worship. Closer reference is necessary 
only to two, which have been particularly 
relied on. In Mohiuddin v. Sayiduddin 
(ll), the dictum that the interest must 
be an existing one and not a mere con* 
tingency at first sight is against appellant’s 
contention. But the only contingency in 
question was the mere possibility of the 
plaintiffs succession to the management 
of the institution, which depended on 
circumstances beyond their control and 
in no way resembled the existing right 
of a potential worshipper, on which 
appellant relies. On the other band, in 
Sajedur Raja Chowdhuri v. Qour Mo- 
hunDas Baisknav (8), although the issne 
was stated as it has been in this appeal 
and the argument that the interest. 
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required niuat be different from a mere 
right, to worship was rejected, the Court 
proceeded, firstly on the adoption of 
the definition of interest in Act *20 of 
1863, from which I have dissented, 
secondly, with reference to the decision 
in Manohar Ga7ieiih Tambekar v. Lakh’ 
miramGovindram (7), w hich in fact recog¬ 
nises the right to sue notof mere worship¬ 
pers bub of the manager of a temple and 
of priests who supervised the worship 
there of pilgrims, and thirdly, on the 
finding that the plaintiffs bad "a some¬ 
what larger interest than that of mere 
worshipjiers" and in these circumstances 
Idonotfeel bound by theconclusion. 

But although the direct result of the 
authorities, even after 1888 is negative, 
indirectly they are strongly against the 
appellant. For the fact that the wide 
construction he proposes has never been 
suggested during the last thirty years,al¬ 
though in every case it would haveafforded 
a short ground of decision in the plain¬ 
tiff s favour is clear reason for doubting its 
correctness. Apart from authority ap¬ 
pellant relied mainly on the enumeration 
of alleged crucial instances, as admitting 
only of a decision consistent with his 
claim. But he did not show how any prin¬ 
ciple could be deduced from them and 
so far as they could be tested with refer¬ 
ence to convenience, the result was 
against him, since apart from considera¬ 
tions of bona fides, the possession of a 
mere right to worship affords no security 
for the plaintiffs’ ability to propose a 
suitable scheme or later to see to its 
working. On the subject-matter and 
language of the section it was suggested 
that the interest entitling to sue should be 
defined liberally to include such cases as 
appellant’s, because the necessity for the 
consent of the Advocate General or 
Collector will afford a corrective, where 
one is required. Butthatconsentismerely 
a condition precedent to the institution of 
the suit and cannot affect the responsibi¬ 
lity of the Court for thedecision as to the 
plaintiffs' qualification. On theother hand 
no good reason has been shown against the 
interpretation of the word "interest” in 
the seotic^Q in the manner in which it is 
ordinarily interpreted in other legal con¬ 
nexions and in which I shall interpret it, 
as an interest which is substantial and 
not sentimental or remote. This conclu¬ 
sion is consistent' with the only cases 
cited, in which a merely potential 


right to claim the benefits of the 
trust was directly in question, Ludlovr 
Corporation v. Greenhouse (2J and Bed. 
ford Charity, In re (l), the former in- 
sisting on proof of a ‘clear’ interest, 
whilst the latter negatived the interest 
in a charity for the poor of one place 
alleged by persons, who were wealthy and 
lived in another. 

The foregoing, of course, affords no- 
immediate or explicit answer to the 
question as it was originally stated, whe- 
ther a right to enjoy the benefits of a 
trust involves possession of the interest 
referred to in S. 92; and the assumption 
that such an answer must be possible 
underlay most of the arguments in favour 
of the comprehensive qualification, for 
which appellant contended. But there 
is no reason lor assuming that an answer 
to this or any other question of interpre¬ 
tation, which excludes considerations of 
degree or the necessity for inquiry inte 
the facts of each case, can be found or 
should be looked for at the expense of 
established principle. And in practice 
such inquiry will present no difficulty,’ 
Proof of residence in the neighbourhool 
of the institution will no doubt be one 
way of establishing possession of an id- 
terest, not by any analogy with tberighte 
of parishioners in England, bntontbe 
simpler ground that those who live near 
to the institution will be most likely to 
taka advantage of its benefits. Other 
ways however will not be excluded; and 
therefore 1 am not troubled by the eng- 
gested cases of devotees, who may con¬ 
ceivably visit a shrine in the future, 
although there is no reason for expecting 
and no probability that they will ever 
do 80; or of institutions, which have 
ceased to be frequented, because tbeir 
services have been discontinued. In the 
first class of cases the grievance m&y 
fairly be described as sentimental; in the 
second the answer is that any two per¬ 
sons who can show at any time that they 
are prejudiced or have any well-founded 
expectation that they will be prejudio^ 
by the discontinuance, will be entitle® 
to sue; and in both classes it is pobsihl® 
that if exceptional circumstances render¬ 
ing a private suit impossible are estab¬ 
lished the Advocate-General may be justi¬ 
fied in the independent exercise of 
powers. Such oases however will b® 
rare and usually it should be easy ® 
ascertain whether even occasional visi* 
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tors or pilgrims, actual or prospective, 
have a substantial interest, if the oharac- 
ter and sphere of reputation of the insti- 
tution, the area from which votariis 
come to it and the purposes for which 
they ordinarily come are considered. 
And in the present case it is unnecessary 
^ pursue such considerations farther. 
For they do not arise on the statement 
01 appellant’s position, which has been 
made. It involves that his interest is 
based on a mere possibility and is too 
remote to be substantial : and therefore 
however laudable his motives or those 
of the society, in which be holds office, 
his right to sue has not been established. 

I would dismiss the Letters Patent 
appeal with costs. 

Coutt«-Trotter, J. - This Letters 
Patent appeal comes before us on a dif- 
ference of opinion between my Lord the 
Lhief Justice and my brother Kumara- 
awami Sastri in an appeal from the Dis- 

tri it Judge of North Malabar. The suit 
was one under S. 92. Civil P. C. asking 
for the removal of the trustees of a tem¬ 
ple at Tellicherry and other kindred 
^liefa. The plaintiffs were a Nambudri 
Brahmm of North Malabar, as to whom 
no question arises, and Mr. T. R. Rama 
Chandra Aiyar, a well-known vakil prao- 
tising in these Courts. The learned Dis- 
trict Judge dismissed the suit on the 
ground that Mr. Ramachandra Aiyar had 
no interest in the trust relating to the 
temple within the meaning of S. 92 
Civil P. C. The learned Chief Justice 
agreed with bis view and Kuraaraswami 
Sastri, J., dissented from it. I hod my. 

self in entire agreement with the views 

of the former and only express my opi- 

nion m words of my own out of respect 

. J opinion of Kumaraswami Sastri 
and Ahdur Rahim, JJ. 

It ‘8 desirable to state the exact posi- 
t on of Mr. Ramohandra Aiyar in rela. 
tion to this suit, and the facts are to be 
gathered from the learned District 
Judge 8 judgment. He is the Vice Presi- 
dent of the Dharma Rakshaoa Sabba and 
« so described in the plaint. That is a 
^dy which interests itself in the con- 
auot and management of temples in 
Southern India, but it is not contended 
that that fact would, of itself, give Mr. 
^maohandra Aiyar any locus standi in 
tnis suit. His personal connexion with the 
temple is so slight as to be negligible. 

«e IB a native of Cochin, he lives in 


Madras, and the utmost that can he said 
IS that on two or three occasions the 
last of which was some eight or ten yeara 
ago. while visiting Tellicherry in his pro. 
e^sional cajiacity. l,e took the occasion 
to worship in this temple. No one has 
seriously urged that so slender a c(,nnex- 
lOQ could be relied upon as creating any 

real interest in the temple, in the popu¬ 
lar sense of that term. The proposition 

put forward is a much ui,ler one, 
namely, that every Hindu has an inter-’ 
est, within the meaning of the section, 
in every Hindu temple throughout the 
length and breadth of India. The argu. 
ments that have been addressed to us 
appear to me to fall under three heads; 
first, the argument from the Indian deci- 
8I0DS, secondly, the suggested analogy 
of Romillj’s Act, 52 Geo. 3, Cap. 101,. 
and the decisions under it. and thirdly 
the suggested analogy of S. 15. Religious 
Endowments Act, 1863. 

In considering the decided cases’ it is 
DO doubt important to remember and 
keep in mind the fact that S. 539 of the 
old Code stipulated that the relators 
should hava not; merely an interest but a 
direct” interest in the trust. By S. 44, 
Amending Act of 1888, the word “direct” 
was omitted from S. 539 and it has not 
re.appeared in S. 92 of the present Code. 
Accordingly, the cases decided before 
1888 were applying a more stringent rule 
than can be applied at present day in, 
testing the locus standi of the relator. 
The Bombay cases Manohar Ganesh 
Tambekar v. Lakhmiram Oovindratn (7}' 
and Chintaman liajaji Dev v. Dhondo- 
Ganesh. Dev {6} do uA help us much, 
because the interest there was so mani¬ 
fest as to be held by the Court, without 
difficulty, to be not merely an interest 
but a direct” interest, within the mean¬ 
ing of the old section. Jawahra v. Akbar 
Husain v6j, which was relied upon by 
Mr. Ganapathi Ayyar, does not appear tO’ 
me necessarily to support the position, 
for which he contends, because the plain- 
tiffs in that case lived in the village 
where the mosque in question was situa¬ 
ted, habitually worshipped in the mos- 
que and, moreover, had actually been 
obstructed in the attempt to perforin 
their devotions in it. Mahmood, J.,. 
whose judgment has been relied upon by 
the appellants, describes the plaintiffs, 
in that case as “personally entitled and. 
aocustomed to worship there.” Of tho 
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Calcutta cases, in Sajedur Raja Chow, 
dhun V. Gour Mohun Das Baishnav (8) 
tlie learnad Judges, no doubt, express 
themselves as of the opinion that the 
"right to worship" is surticient to consti¬ 
tute an interest under the present sec¬ 
tion. I think that must be qualified by 
two considerations: the first is that the 
learned Judges, in my opinion, at p. 427 
{of 24 CaL) comidetely distort the effect 
and scoi)e of the decision in Manohar 
Ganesh Tamlehar \. LakhmirarnGovind- 
rami'!)] the other is that, in stating 
the position of the plaintiffs, they say 
this : 

“ We may add that the two phintifis in the 
present case have a Bomewhat larger interest 
than that of mere worshippers, plainiif! 1 alleg¬ 
ing tliat he lias for some time been performing 
soma of the duties of the Mobunt and plaintiff ‘2, 
that he has been performing the poojah in the 
templo. These allegations have been supported 
by some evidence which is not contradicted.” 

No one would contend that the dis¬ 
charge of the duties of Mohunt and the 
performance of poojah did not constitute 
an interest, but, apart from those special 
facts, the use of the term mere wor¬ 
shippers” by the learned Judges suggests, 
to my mind, that their view was not 
focussed on any distinction between de 
facto worship and the abstract and even 
unexercised right of worship—a distinc¬ 
tion, which, for the purposes of this case, 
goes to the roof of the matter. Mohiud- 
din V. Sayidiiddin (11) is an express 
decision that the interest required under 
the section must be an “existing one and 
not a mere contingency.” Jan Ali v. 
Ram Nath Mundul (3) is an important 
case, because it is common knowledge 
that it was in consequence of that deci¬ 
sion that the change in the law was made 
to omit the word “direct.” The plain¬ 
tiffs in that case lived in the village 
where the mosque was situated and were 
in the habit of worshipping regularly at 
that mosque. The Court, nevertheless, 
decided that they had not a direct inter¬ 
est in the mosque. I do not think 
that any of the Madras decisions have 
any direct bearing on the point we 
have to decide. Gopala Mooppanar v. 
^ubramania Iyer (lO) is no doubt an 
authority for the proposition that every 
Hindu, with perhaps certain possible 
restrictions which I need nob consider 
here, has a right to worship in every 
Hindu temple throughout India. I am 
oot oonoerned, for the purposes of this 


cise, with questioning that doctrine or 
the corresponding doctrine that every 
Mahomedan has a right to worship in 
every mosque in India, and perhaps in the 
whole world. I am nob prepared bo treat 
the observations of the learned Judges in 
Sajedur Raja Chowdhuri v. Gcur Mohun 
Das Baishnav (8) as compelling me to 
hold that the right to worship in a 
temple is equivalent to an interest with, 
in the meaning of S. 92, Civil P. C. 

I now pass to the argument put for¬ 
ward by the respondents based on the 
analogy of Romilly’s Act and the two 
decisions. In re Bedford Charity (l) and 
Ludlow Corporation v. Greenhouse {2}. 
Romilly’s Act authorized any two or 
more persons to take proceedings under 
the Act in regard to the trust to which 
the Act referred, on obtaining the sane- 
tion of the Attorney-General, and the 
Act contains not a word to prescribe that 
they should have an interest direct or 
otherwise. Nevertheless, Lord Eldon in 
those two cases expressed an emphatic 
opinion, that the Court would not listen 
to a relator who had not an interest 
which he describes in one place as ' clear 
and in another as “direct." As the sec¬ 
tion of the Civil Procedure Code is known 
as a matter of history, to be based on 
Romilly’s Act, I do nob think this srgn- 
raent from analogy is one that can 
overlooked. 

Mr. Ganapati Ayyar relied strongly 
the definition of “interest" contained in 
S. 16, Religious Endowments Act of 1863. 
S. 14 of that Act gives a right of suit, in 


certain matters, to 

“ any person interested in any mosque, temple 
or religious establishment, or in the performance 
of the worship or of the service thereof or the 
trusts relaticg thereto. " 

Section 15 proceeds to define tbs re¬ 
quisite interest in two clauses, the firs* 
of which is negative and the second pos** 
tive. The clauses are as follows : 

“The interest required in order to 
person to sue under the last preceding eecW 
need not be a pecuniary, or a direct or immed^ 
interest, or such an interest as would entitle 
person suing to take any part in the rnaw 
ment or superintendence of the trusts. J 
person having a right of attendance, or 
bean in the habit of attending, at the ® 
ance of the worship or service of any mo^^' 
temple or religious establishment, or of P®”*,. 
in the benefit of any distribution of ! *],• 

deemed to be a person interested witni 
meaning of the last preceding section. ^ 

The important words are -fy 

second clause. If itbeconcedsi that® 
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Hindu has a right to worship in every 
temple, and the definition of S, 15 oan be 
applied, as it stands, to the expression 
interest” in S. 92, Civil P. 0.. the ap¬ 
pellants’ chain of reasoning seems to me 
to be complete. I respectfully agree, in 
general, with the learned Chief Justice’s 
observations as to the danger of taking a 
definition of an expression in one statute 
And applying it to the same expression 
in another. But I am constrained to 
admit that very special considerations 
Apply to the case of these two particular 
statutes. In the first place they are in 
pan materia dealing with practically the 
same subject-matter. The argument goes 
oven farther than that and invites us to 

infer that the deliberate-intention of the 

legislature must be taken to have been to 
assimilate the interest stipulated for in 
o. 92, Civil P. 0., to the interest defined 
in b. 16, Religious Endowments Act. 
ihe argument, as I follow it is this : 
f a^mending section of the Act 

of 1888, 3. 539 of the old Code re'juired 
a direct interest in the relator. Then 
came the decision in 1882 in Jan AH v 
tiam Nath Mundul (3). That case de- 
cided as I ha-ve already pointed out that 
the fact that the plaintiffs were residents 
of the village in which the suit mosque 
was situated and were regular worship, 
pars at il, did not give them a direct in. 
tereat in the trusts of the mosque. But 
lb now becomes important to observe 
further that the learned Judges went 
on to express the opinion that the 
euib slmuld have been instituted under 
o. 14, Religious Endowments Act of 1863 
^-doubtless a clear intimation that 
in the opinion of the learned Judges 
the relators had an interest within 
the meaning of that section, though not a 
direct interest. The draftsman of the 
amending section of the Act of 1888. we 
are to suppose, set himself to the task of 
30 amending the law that persons in the 
gisition of the plaintiffs in Jan AH v. 
Bam Nath Mundul (3) should be enabled 
in future bo sue under the section of the 

He had before 
bim the section of the Religious Endow. 

ments Act and the opinion of the learned 

Judges m Calcutta that the plaintiffs had 

tron^nfTv!*' the sec. 

^n of the Religious Endowments Act. 

When he omitted the word “direct” is it 
not most natural to suppose that he inti¬ 
mated that the eipression “interestin 


the amended Code should have the same 
meaning as in the Religious Endowments 
Aot. 1 think this is a most cogent argu¬ 
ment and would yield to it hut for one 
reason. Assuming that the words of the 
Religious Endowments Act. if it ai.plied 
wouldoover the case of the present plain, 
tills, 1 have no manner of doubt that 

such a result was not in tho least in the 
contemplation of the draftsman of the 
Religious ^mdowD,eots Act and that such 
a result, from tho wording of the defini¬ 
tion, would have been regarded as start¬ 
ling by everybody at the time. I think 
that is sufificient warrant for refusing to 
importthe definition contained in the one 
Act into the other. However close the 
historical connexion between the two 
sections may be the very fact that the 
words used in one n»ay lead to an incon 
venient and unforeseen conclusion is, it 
seems to me, good reason for refusing to 
import those words and producing the 
same conclusion in the other. 

Numerous illustrations were put during 
the course of the argument bo show the 
difficulties involved on one side or the 
other. The inconvenience and to my 
mind, the absurdity of tho proposition 
that any two Hindus, residing, say in 
Peshawar, can be said to have an interest 
in a temple in Malabar, by virtue of 
merely being Hindus with the right bo 
worship in that temple if they should 
ever find themselves in its vicinity, is 
apparent from its mere statement. On 
the other side it was pressed upon us that 
if that proposition in its extreme width 
be rejected, it is impossible to draw a 
line of demarcation. Hindu and Maho- 
medan law know nothing of territorial 
boundaries of temples or their priests or 
of anything corresponding to the idea of 
a parish with special local rights in its 
parishioners, which would easily solve 
the difficulty in the case of an English 
Established Church. In so far as the de¬ 
cided oases suggest a limitation, the limi 
tation suggested is that of living in tlm 
neighbourhood of the institution in ques- 
bion and habitually resorting thereto for 
purposes of worship. On that one can be 
asked what is your definition of neieh- 
bourhood. What is your definition of 
habitual resorting. On that I am pre- 
pared at once to admit that I can find no 
words that would solve those difficulties 
by a universally applicable formula. Bub 
1 do nob think that concludes the matter. 
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I am coDtcDti to say that the task is im¬ 
possible, that the most that can be done, 
orattem|ited to be done, is to say that 
the interest required by the statute to 
reside in the relator must be in the words 
of Lord Eldon, “clear" or in the words of 
the learned Chief Justice in this case: 

‘‘a present and substantial, and not a remote 
and ficutious, or purely illusory interest'' 

or in the words of the learned Judges in 
MohiudiUn v. Saiii luldin (ll) “an exist¬ 
ing interest and not a mere contingency." 
jBe>ond that it seems to me that the ques¬ 
tion as to whether any given person has 
'or has nob an interest, as so defined, is a 
'pure question of fact and must he left to 
the Court before whom he appears, to de- 
cide in the light of these general princi¬ 
ples on a consideration of the particular 
circumstances of each case. I see nothing 
to regret in such a conclusion and do not 
feel perturbed at my own or anyone else’s 
inabititv to construct a logical bed of 
Procrustes to fit each aud every imagin¬ 
able case. No doubt there are cases of 
special difficulty, such as the great pil¬ 
grimage temples at Benares and other 
sacred places, where the majority of the 
worshippers come from all over India. 
The extreme case perhaps is the temple 
of Rameswaram in this Presidency, which 
is situated un an island, and no one lives 
near it except those connected with the 
carrying out of the religious worship in 
the temple, and the worshippers are ex¬ 
clusively pilgrims. It is urged that if 
you are to put any construction on the 
section which in any way confines the 
right of suit to local or habitual worship¬ 
pers, not one of the thousands who attend 
the temple would fulfil the requirement. 
If it be so I do not shrink from the con- 
elusion. S. 92 of the Code does not con¬ 
fine the right of suit to relators but gives 
a right of suit to the Advooate-General 
himself directly. As guardian of the 
religious interests of the community as a 
whole he could doubtless be relied upon 
to take proper steps for the due adminis¬ 
tration of those religious establishments 
which are more the resort of the public 
at large than of the residents in their 
immediate neighbourhood. lam there¬ 
fore of opinion that there isnothing which 
compels me to adopt the wide proposition 
contended for by the appellants with its 
results so directly opnosed as I think to 
coDvenience as to make the position of 
temple trustees an intolerable one. I 


t herefore agree with my Lord the Ohief 
Justice and my brother Oldfield in dis- 
missing this appeal with costs. 

S.n./r.K. Appeal dismissed. 

A. I. R, 1919 Madras 396 
Ayling and Ooutts-Trotter, JJ. 

Subraija Bhatta —Plaintiff—Appellant. 

V. 

Srinivasa Shanhhaga otkers-'DB- 
fendants — Respondents. 

Second Appeal No 406 of 1917, Deci¬ 
ded on 20th March 1918, against decree 
of Disb. Judge, South Canara, in Appeal 
Suit No. 521 of 1915. 

Tort—Damagec—Cau<e of action—Non¬ 
performance of ceremoniet by truateei re¬ 
sulting in loss to archaka of voluntary con¬ 
tributions—Trustees held not liable though 
their action be malicious, 

In a suit by an archaka of a temple againit 
the moktessors to recover damages for their 
wilful Dooperformanca of certain ceremonies 
which deprived him of voluntary donations from 
worshippers. 

Beld : that the plaintiff had no cause of action 
as the moktessors owed a duty to the public and 
not to the arebaka to perform the ceremonies, 
and therefore however malicious their action b 
injure the plaintiff, they were not liable h 
damages to him. [P 397 C11 

(b) Tort—Malice—Legal right not infringed 
—Malice gives no cause of action. 

^lalice does not by itself give a cause of action 
unless there is an infringement of a legal right. 

® IP 397011 

K. Ramanath Shenai —for AppeHw^- 

Lakshnana Row —for Respondeots. 

Judgment.—This was a suit brought 
by an archaka against the moktessors of 
a certain temple for damages. Tbe al¬ 
legation was that the moktessors baa 
failed in the first place to pay the arebaka 
for services which he duly performed and 
the second head of the damages was, t® 
quote the words of the learned 
judgment : 

" Damages for loss sustained owingto the non 
performance of ceremonies, the allegation bsi 8 
that certain ceremonies which were 
customary and which ought to be 
tbe moktessors, or rather, I should say, 
were not given by tbe moktessors for their 
ing out and the archaka’s case is that 
that donations and gifts which would have 
to him from the worshippers, if the 
had been performed, bad not come to him 
there was a loss to him in this respect 
respect of that he claims damages to tbe 
of Rs. 300.” , ^ 

That is the description of 
of the claim which is given by 
Judge in his judgment and whio 
given to us by the plaintiff’s 
stating the grounds of appeal. 
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gard to the Erst part of the claim, it is 

not disputed. For suoh services as the 

plaintiff has actually performed he is 

entitled to be remunerated and that part 

of the judgment is not contested. With 

regard to the second part of the claim, 

the discussion in the lower Court mainly 

ranged over the subject: Are the moktes- 

sors as such and thus the temple funds 

liable to the plaintiff or is defendant 3, 

who was the leading spirit and was al. 

leged to have been actuated by malice 

towards the plaintiff, liable in his own 

person for these damages ? What the 

learned Judge did is this. He appears 

to have taken it for granted that if a 

claim of this nature were framed against 

defendants 1 and 3. they would be liable. 

but he says that the claim is only framed 

as agamst the trustees or the moktessors 

as such. He did not allow the amend- 

ment and decided against the plaintiff on 
that ground. 

We think that, if that had been 
the true state of affairs, the learned 
Judge wrongly exercised bis discretion 
and that. If he had been satisfied that 
the plaintiff had a good claim in law 
against do endant 3 personally, be ought 
to have allowed that amendment of the 
plaint because defendant 3 has not in any 
way been prejudiced in his defence to the 
claim against himself, for the general 
evidence was bound to he exactly the 
same and the special issue of malice on 
which the claim against him in his pri- 
vate capacity would have been based was 

gone mto at the trial. But the plaintiff 

on second appeal here can only succeed 
as he could only succeed in the lower 
Court, by an amendment of this nature, 
pereupon Mr. Hakshmana Rao for the 
defence takes a point that, even if the 
claim were arnended so as to raise the 

issue, the plaintiff could not recover any 
daraageg, (or this reason that malice by 
Itself gives no cause of action unless there 
IS an infringment of a legal right. How. 
.ever malicious your actions may be, if 
fly are such as the law permits, you do 
uo , y mere reason of the malice, acquire 

a cause of action. This is laid down in 

a number of cases of which we need only 
reter to the case of Corvoration of Brad. 
/ord V PtokUs (1). Therefore the plain- 
tiff can only succeed if he shows that the 
dflfendants were guilty of the breach of 
^me dut y^ioh they owed to him nr 
(1) Ue94f| Oh. 68.--—■ 


infringed some rights vested in him. 
What did the defendants do ? They 
abstained from performing tlio usual 
services in the temple. They certainly 
owQ a duty to perform tlmse services 
The question is. to whom did they owe 
this duty? They owed the duty to the 
worshippers as a body who are entitled 
to have the moktessors perform their 
proper duties. It seems to us quite im-J 
possible to suppose that the moktessorsl 
owed that duty to the arch^ika. The; 
archaka is to get what may he offered by' 
the generous public when these thin^si 
are done. If the public do not choose to' 
give anything, he gets nothing even if 
the services are performed; so that in any 
case, the measure of damages would be 
very difficult to ascertain But apart 
from that we hold that there is no duty 
owed to the archaka by the moki.essors 
to perform these coremonies. Tint being 
so, however maliciously and designedly 
to injure the plaintiff the defendants 
acted, he has no cause of action. Not 
dissimilar case arose in the case of Dhad. 
phale V. Gurav (2) where, on much the 
same ground, namely, that the person 
sued owed no duty to the person suing, 
whatever his duties might be towards the 
deity or the public, the suit was dis¬ 
missed. For the same reason this appeal 
must be dismissed with costs. 

S.N./R.K. diswisifirl 

(2) [1881*821 eTjin. 122. -- 
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Full Bench 

Wallis, C J., .Ayi.ing, Coutt.s- 

Trotter, Skshagiri Iyer. 

AND Kdmaraswamy Sastri. f.T. 
Periuakaruppa Mukkandan Skud others 
—Defendants—Appellants. 

V. 

_ B. Raja Rajeshwara Selupatv^Phin. 
tiff—Respondent. 

Second Appeals Nos. 1449 to 1472 of 
1917, Decided on 4th December 1918 
against decree of Dist. Judge. Ramnad,’ 
m Appeal Suits Nos. 272, 275 to 239 

292 to 298 and 316 of 1916. ’ 

M.dr.. Und Act (1908'. S. 13 (3) 

~K«uing of garden crop from well* dug by 
tenenti at tbeir «xpenie—Payment! of in- 
created rent for long aeriei of yearc juatifiet 
preaumption of conaideration if that fact 
alone la to be considered but if there are 
other circumatancea all abeuld be conaidered 
before coming to any coneluilon. 

Tbere wsa a eontreot between tbs lendbolder 
end the tenante of a aamindar! to pay rent for 
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their holcliugs at a particular rate, andtherai* 
vats solely at their own expense raised garden 
crops by digging wells and thereafter had been 
paying increased rent. On a question being 
raised whether an agreement tc pay higher rent 
supported by consideration could be inferred 
from a course of payment ranging over a num¬ 
ber of years: 

Held: Per Wallis, C. J.—The Court may infer 
consideration for a contract to pay at the en¬ 
hanced rate from a long course of pavmeut if 
that is the sole fact to go upon; but in dealing 
with the question of presuming the agreement 
and the cciisideration therefor that together 
makeup a contract, the Court should not be 
governed hy that fact alone but should come to 
a conclusion on all the circumstances of the 
case. ;P 402 Cll 

Per /.—The Court cannot infer con¬ 

sideration for a contract to pay rent at the en¬ 
hanced rate solely from a long continued course 
of such payment. [P 404 C 1] 

PeT Cinitts-Trvttcr, J .—If the continued pay¬ 
ment of reut were the sole fact before the Court, 
it would be entitled to presume consideration 
from it. but if there are other facts before the 
Court, it must refuse to treat the payment as 
raising a presumption, and while giving it such 
weight as it thinks fit, perhaps a determining 
weight, treat it merely as a portion of the evi¬ 
dence in the case, subject to be weighed against 
and perhaps overstopped by the evidence on the 
other side. [P404 C 21 

Pri Sesinqiri AiynrJ.—X course of payment 
if nothing «’ls« appears, may bean element to 
be con'idered in arriving at the conclusion whe¬ 
ther there was consideration for it or not: but 
if there was a fixed payment before and the rate 
was enhanced solely because the tenant had 
cultivated new crops by bis own exertions, there 
is no room for presuming consideration under 
the circumstances. [P 406 0 21 

Per Kumaraswami Saslri, J.—li is open to 
the Court from a long continued course of pay¬ 
ment of enhanced rent to presume that there was 
an agreement to pay which bad a lawful origin 
and was supported by consideration, where it is 
satisfied that it would be unreasonable, from 
lapse of time or other circamstances, to call 
on the landlord to give direct evidence as to the 
terms and circumstances that gave rise to the 
payment, and when circumstances exist which 
would render the drawing of the presumption 
reasonable in law and probable in fact. If all 
that appears is a long course of payment, the 
presumption may well be drawn. [P 407 0 1] 

K. S. Ramabadhra lyev'^for Appel- 
lants. 

B. Krishnamachariar—(or Eespdfc. 

Order of Reference 
Ayling, J. These second appeals 
arise out of suits for rent for Faslis 1321- 
1323 brought by the Rajah of Ramnad 
against certain raiyats of Noohiurani vil- 
lage; and the two points for our deter¬ 
mination relate to the liability of the 
tenants to pay (l) rent on dry waste 
(2) garden rates (kuli teer7a) on vanpayir 
crops raised with the aid of their own 


1919 

wells. As regards the hrst, the District 
Judge 6nds 

“that from time immemorial only cultivated 
lands were charged and no rent was payable in 
respect of waste lands. The landlord has con¬ 
sequently a right to claim rent only in respect 
of cultivated lands by virtue of S. 4 of the Act 
read with 8s. 27 and 2S; vide Arunachallan 
Chettidr v. Mangalnm (1). a ease which relates 
to the Ramnad zamindari." 

He proceeds however to state that 
although the lands were only occasionally 
cultivated, they contained a large nam- 
her of trees which are a source of profit 
to the raiyats; and concludes that there 
is nothing unreasonable in the defendants 
being required to pay rent for use and 
occupation of the land. He therefore 
decided the point in favour of the land¬ 
lord. In my opinion this reasoning is 
inadmissible. The custom of the estate 
had been found and whatever may be 
thought of its reasonableness, if the 
terms of tenancy had to be fixed for the 
first time, it is certainly not .ne which 
the law would refuse to recognize. Ik 
has, in fact, been recognized and enforced 
in this very estate in the case abort 
referred to and must he followed no«, 
unless the landlord can show an enforce¬ 
able contract to the contrary. The laff 
on the subject is clearly expounded in 
the case in question which I have no 
hesitation in following. 

The vakil for respondent has argued 
that the decree of the lower Courts can 
nevertheless be supported on the basis of 
a contract to pay contained in the rauchi- 
likas Bxs. B and E series. This is one 
basis of the Deputy Collector’s finding 
though it is not relied on by the iMstriot 
Judge. It is a fact that for the sn^ 
faslis most of the defendants executed 
muchilikas undertaking to pay the rents 
now claimed on their bolding "inolnsW® 
of tarisu.” Whether this condition^* 
sorted for the first time, was understow 
by the raiyats may be doubted; bat ij 
any case the agreement to pay can onv 
bo enforced against them if it was s8^ 
ported by consideration. No consider 
tion is found or appears on the evide^* 
and the only consideration that the ^ 
pondent's vakil can suggest is that pl*>® 
tiff newly admitted defendants to Z 
of the lands regarding which the disp 
arises. But no such suggestion has e 
been made in the lower Courts; *“5*^ lu 
perfectly clear from the jnJgment o£ —. 

(1) [1916] 40 Mad 640=951»0^ 829. 
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Oonrts as well as the pleadings that the 
suits have been tried on the understand- 
mg that the defendants have held the 
disputed waste lands in previous faslis 
although rent was only levied on them 
when they were actually cultivated with 
crops. This suggestion of possible con. 
sideration (it is no more) cannot there¬ 
fore be seriously entertained. It follows 
that the contract to pay contained in 
the muohilikas is unenforceable. In my 
opinion the suits as far as they relate to 

the charge for dry waste, must therefore 
be dismissed. 

I now pass to the second point. The 
suits have been tried on the footing that 
the vanpayir crops were raised with 
the water of the raiyats’ own wells (vide 
issue 2); and we must take this to be the 
case. It IB further admitted that garden 
rates have always been paid on the lands 
80 cultivated except during the pericd of 
12 years from 1878 to 1890 during which 
the zamindari wa^ under the Court of 
Wards During this period the lower 
dry rate (kurukkam teerva) only was 
collected : hut when the estate was handed 
wer to the Rajah the previous practice 
Was reverted to and remined in force till 
the suit fashs. Appellants’ vakil argues 
relying on Arunuoam Chetti v. Baja 
•fagaveera Bama Venkateawara Bttappa 
12 ; and the cases which follow it, that 
this long-conbinued course of payment is 
of no avail to plaintiff’s case that a cus- 
tom to pay enhanced rent in con 
sequence of the tenant’s own improve. 

ments 18 unenforceable and that a con¬ 
tract to do so is only enforceable on 
proof of ooneidoration which cannot be 
inferr^ merely from the long.continu- 
ance of payment That the claim of the 

not disputed before us but it is argued 
by respondent s vakil that it has Lnn 
held in more recent cases that a long. 

be a legitimate basis for the inference that 

tenant’s 

thl«7« in this case 

As consideration. 

hflfw! ^ irreconcilable diflferenoe 

between the view in Arumugam Chetti 

Venkateswara 

• "tiappa (2), Arumugam Chetty v 
Jagaveera Bama Venhatenmarn. 

(2) [190^8 M»a. 444. -- 
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Ettapjm^i^), and Arunachehm Chettn \ 
Snad AhameI Amh,il„mU)m the n„e 

hand and ir, Mahn„t rr„ii,iga Doss- 
Jee V. \ enk„ma N.n.lu (5) a recent 
Unreported case. linmuchew^rn Thevayt 
V Vdayuthu Nadnu, Second Aimoals 

Nos. 1639 to 1644 of 1918, on tho oL 

I think our proper couiso i^^ to refer th« 

question toil Full Bench, iimvided that 

Its decision is essential to the determin-i 
tion of the case. This brings ns to the 
question of the other evidence. The only 
evidence to which we are referred hv 

respondent is the statement of P W ]•' 

Originally all tb<* lands wot and dry were on 
a varam bas.s afterwards dry lands cultiv-atcd 
with raai, varagu etc., were charced *5 
per kurukkam and crop-war rates were charged 
for dry Vanapayir crops.” 

We are asked to interpret this as 
meaning that the consideration for the 
tenant’s paying the garden rates (5 
fanams a kurukkam) was the landlord's 
abandonment of his right to insist on 
or revert to the vararn system, I can* 
not read anything of the' kind into it 
and neither of the lower Courts .appear 
to have taken it as raising such a plea. 
Both have bised their decisions solely 
on the long course of payment and I 
think we are justi6ed in proceeding on 
the footing that the only evidence of 
consideration is that deducible from the 
long course of payment. It is suggested 
on the other side that the interruofinno 
from 1878 to'1890 stand in the 7av o 
the desired inference being drawn. I 
do not think this contention can he ad¬ 
mitted. If it is open to a Court to draw 
the inference of consideration from a 
long course of payment it will be for 
that Court to consider the weight to be 
attached to an interruption. In the 
present instance I should be inclined to 
attach very little. The Court of Wards 
was probably desirous of bringing the 
practice into conformity .with the system 
prevail,og m raiyatwari tracts where 
Government on grounds of public policy 
as well as equity was careful to en 
courage all raiyats to improve their 

certainty of reaping the 
full benefit of sneh improvement. The 

haL I estate was 

handed back to the proprietor the old 

apparently with- 
out opposition would weigh mo re with 

EJJJ?] Mad. 18*=8 I. 0. 830. 

.19161 81 1. 0. 689. 

:i918] a I. 0. 641. 
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me than the fact of interruption. It 
seems to mo therefore that the decision 
of this part of the case depends solely 
on the legitimacy of the inference drawn 
l)y the lower Courts from the long course 
of payments and I would refer the fol¬ 
lowing question for determination by a 
JFull Bench: 

“Wh-re it is sought to base liability to pay 
enbauccd rent on an alleged contract to pay can 
a Court infer consideration for such a c.-nitact 
solely from a long-continued course of payment 
of tbceubauced rent?" 

Krishnan. J.—The first point that 
arises fur consideration is whether the 
raiyats are bound to pay rent on waste 
land left uncultivated in their holdings 
during the suit fsslis. The District 
Jurjge has found that from time im¬ 
memorial no rent has been charged in 
respect of waste fands in this zamindari 
till 1910 nevertheless he held that as 
the odai and jialmyra trees on lands 
were a source of profit to the raiyats 
they should pay rent for them also. These 
lands are said to be of sandy soil culti- 
vahle only once in five or ten years and 
thei." uoncultivatioD during the suit 
faslis is not shown to be due to any neg¬ 
lect on the part of the raiyats; admit, 
'tedly till fasli 1320 no rent was charged 
for them when uncultivated even though 
the raiyats were in the habit ef enjoying 
the odai and other trees on them. The 
custom relied on by the raiyats must be 
held to be not unreasonable so far as it 
is not applied to lands left uncultivated 
through the neglect of the tenants on 
-the authority of the ruling in Aruna- 
ohallam Chettiar v, Man^alam{l) where 
the question was considered at some 
length. That being so the attempt of 
the Raja now to compel the tenants to 
pay rent on them by getting muohilikas 
'frocti them cannot be supported as it 
would virtually amount to an enhance¬ 
ment of the rent of the holding and 
offend against S. 24, Estates Land Act: 
see Segu Bowth-en 7. Aiagappa Chetty 
(6) per Tyabji, J. I therefore agree with 
my learned brother that the charge for 
dry waste must be disallowed. 

The second point has reference to the 
charge of kuli teerva for vanpayir or 
garden crops cultivated with water from 
the tenant's own wells. The lower Courts 
have allowed this charge to the landlord 
-on the basis of an implied contract which 
4ihey have rightly inferred from a long. 

.(9) A. I. R. 1914 Mafl.“200=22 I. 0.884“-- 


continued course of payment extendiog 
at least to 40 years. It was argued that 
S 13, Cl. 3, Estates Land Act, rendered 
such contracts invalid after the passing 
of the Act. The question whether the 
clause applies to contracts before the 
Act was considered and decided against 
the appellants’ contention by two of the 
learned Judges in Venkata Perumal v. 
Ramudu (7) and I am prepared to fol- 
low their view. The only other point 
argued was that the Court could not 
imply a contract from long continued 
payment without independent proof of 
consideration for it as it was said that 
consideration could not be presumed 
from ■iuch payment however long it 
might have continued. The point is a 
small one, bub as shown by my learned 
brother there is a definite difference of 
opinion on it in our Court. The pro¬ 
position was supported in Arunachelun 
Chetty V. Syyad Ahmad Ambalam (4), 
but that ruling was dissented from in 
Sri Mahani Prayaga Doss Jee v. Ven- 
kama Naidu (5), which was followed in 
Ramachendra Tkevan v. Velayutha Nt" 
dan, Second Appeals Nos. 1639 to 16fi 
of 1916 (unreported) to which ruling 
I was a party. The same view was taken 
in 7enkata Perumal v. Ramudu (7) by 
both the learnel Judges who originsily 
heard the case. The question also arose 
in Arumunam Chetti v. Raja Jagaveera 
Rama Venkateswara Ettappa (2) ew 
Arumugam Chetty v. Raja Jagaveem 
Rama Venkateswara Ettappa (3). i® 
the former the period was too short for 
any inference being only 18 years. 1® 
the latter the judgment says, ^ consi¬ 
deration may be of the same imphoo 
nature as the covenant to pay.” As 
learned brother proposes that the q'lo®' 
ticn should be settled by a reference to 
the Full Bench I think I must consent 


to that course. . 

The question to my mind is not reftlff 
one of implying consideration as dr 
tinguished from implying an agreeri# • 
but of attributing a legal orisin to a loM- 
oontinued course of payments. R , 
are justified in applying the doctrine 
legal origin to the case, as I thins 
are, the result is a valid contract an 
all valid contracts must be support®® 
consideration there will be a jg 

tion of consideration also. If the 
evidence to rehut ano h inferpnoj. i —-* 
~WL1915] 39 Mad. 84=27 I. 0. 688. 
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nob of course be drawn. Bi;t if there is 
not I do nob see any difficulty in imply¬ 
ing consideration, from the same long 
course of payments from which the 
agreement to pay is inferred without any 
independent evidence "for’ it. As how. 
ever there is a difference of opinion on 
the point, rt ihay.be settled by the Pull 
Bench. * 

• *Opinion. 

Wallis, C. J. —There has been some 
discussion as to the meaning of the words 
"liability to pay enhanced rent on an 
alleged contract to pay" in the question 
referred to us; Whether or nob these 
words are wide enough to cover, not only 
a fresh contract enhancing the rent 
already payable under a binding contract, 
but also an increased demand under an 
Original contract to pay rent at rates 
varying with the crops, a well-known 
kind of tenancy recognized in S. 29. 
Madras Estates Land Act 1908, which 
may well have become payable under a 
contract to substitute money rents for the 
old sharing system of the country, the 
possibility of there having been a con¬ 
tract of either kind ought in my opinion, 
to be taken into consideration in deciding 
whether or nob to presume a contract 
supported by consideration. That an 
implied contract within the meaning of 
S. 11, Rent Recovery Act I 860 , to 
pay rent at a certain rate m^y be in- 
ferred from payments for a long series of 
years was decided in Venkfitagopal v. 
Bangappa ( 8 ) which is referred to with 
approval at the outset of Lord Sumner s 
judgment in the recent case of Baja 
Jagaveera Bama Venkatesvara Ettappa 
V. Alawarasa Asari (9), and in the case 
of raiyats admitted before the passing of 
the Madras Estates Land Act 1908, such 
contracts remain in force in the absence 

of any provisions in the Act interfering 
with them. 

In Arumugam Ckeiti v. RajaJaga- 
vetra.Bama Venkateswara Ettappa ( 2 ) 
at an earlier stage of the case last men- 

Aiyar. J., after point- 
iDg out that bo presume a contract you 

must presume consideration as well as 

agreement, a ruling which ie now con- 

firmed by their Lirdehipa’ judgment, 
went 00 to observe: 

(8j U8841 7 Mad. 866 (F. B.). ' 

(8) A. I. R. 1918 P. C. 173=48 1.0. 907 (P.O.). 

1919 M/61 St 52 


If in caso^ hlco tho |uyinotil.d ul tbo 

Inghor rato h.ul couihnu-A I,, be nindof. r a Ch at 
many years so as lo inak.- il unfair to the land- 

compelled to provo tlio exi-t.uuv „i some con- 
stdoration when tbo fvin ut mimi.i-ucel it 
may be a quoMion wbelluu the Cuurls slu-’nid 
not prestinio a lawful < li jiu for il,.. |-:ivmrnt 
the analufiv of tin- loM ftraui priun,,!.. .vailul 
ot to support long |n^,;essiou and fujo> mo., t " 

In Venkata Vennnnl y. Llwinda ( 7 ) 
the learned Judges cited this s.uilenco 
and answered the question in the allir- 
mative, in my opinion, rightly and the 
District Judge purported to follow their 
decision in the case which gave rise to 
this reference This ruling in my opinion. 
IS not affected by the recent decision in 
Jagaveera Rama Venkatcavara 
Ettappa V. Alawarasa Asari ( 9 ). There 
are also other decisions to the same effect 
referred^ to in the opinion of Kumara. 
swami bastri, J., which I have l:ad the 
advantage of realing. In that case, as 
observed by Lord Sumner, this Court in 
the judgment under appeal had ruled 
that the question was 
“whether a presumption of the fact of an 
imphcd contract arose in any particular case on 
tbd facts of that 

Their Lordships accepted this position 
and also the ruling of this Court that 
there was not sufficient rrason to differ 
from the District Judge’s finding that an 
agreement might be presumed although 
in the particular case of Arumugam 
Lhetty, which was treated as typical of 
the ninety suits, the enhanced rate had 
only been paid in the year before suit. 

<> question,” as Lord Sumner observed 
then c.ime to be that of consideration for iho 
subsoquont agreement at garden rate thus im¬ 
plied. ' 

As regards this question, as was re. 

peatedly pointed out. the Zamindar’s case 
throughout 

“was that of a new promise to pay at tho rate 
of 8 fanams for land, which was already held on 
a binding contract of tenancy at the rate of 4 
fanams por kuli" 

and not an original contract to pay rent 
at rates varying with the crops. For such 
a DOW contract Lord Sumner agreed .with 
the High Court that there was no conside- 
that case; but he went on to say; 

w J -.1 examined separately 

if dwllBOtions bad been drawn between cases 
where tbo higher rate was paid for forty year 
and cases where it was only paid once or twice 
If the possibility of presuming a lost patta at 8 
fanams or lost proof of conslderatidn bad 
b 0 « mooted, if the origin of these tenancies 
bad been investlgaUd and tb© terms of the 
original contracts folly discussed, other question s 
toigbt possibly have arisen. " 

A 


0 
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All these questions were ruled out 
owin!? to the course the case had taken, 
but the judgment, in my opinion, suffi¬ 
ciently indicates that they are all matters 
which ordinarily may and ought to be 
Iconsidered. The question referred to us 
is, whether a Court can infer considera¬ 
tion for a contract to pay rent at an 
enhanced rate "solely from a long-con- 
tinued course of payment of the enhanced 
rate." My answer is that it may if that 
is the solo fact it has to go upon; but 
that in dealing with the question of pre¬ 
suming the agreement and the considera¬ 
tion therefore that together make up a 
contract, the Court should not be 
governed by that fact alone but should 
'come to a conclusion on all the circum- 
stan ;e9 of the case. 

Ayling, j.—As a member of the re- 
ferring Bench I must endeavour to make 
two points clear, concerning both of 
which there has been a certain amount 
of misapprehension. The first is this. 
The case was argued before us and 
our reference was made on the follow¬ 
ing basis of facts: that in each case 
the payment of the rate of rent now 
demanded commenced from the digging 
of the well and the consequent raising 
of a more valuable crop by its aid by 
the tenint, that the well was dug by the 
tenant at his sole expense and that prior 
to the digging of the well, rent was being 
paid at a lower rate than the rate paid 
thereafter. 

It would perhaps have .been better if 
the above facts had been set forth specifi¬ 
cally instead of being to some extent 
implied in my order proposing refer- 
once: but the latter was framed in the 
light of the arguments addressed to 
us, and I venture to think it leaves 
no room for doubt, if carefully per. 
used. That the Vanpayir crops were 
raised with the water of theraiyats’ own 
wells is distinctly stated ; and I think 
the use of the term "enhanced rent” in 
tbe^question is sufficient to imply the 
existence of a prior state of affairs in 
which rent was paid at a lower rate. 
Fisher v. Kamakski Pillai (10) is suffi. 
oient authority for holding that the im¬ 
position of garden assessment where 
rent had previously been paid at dry 
rates is an enhancement of rent. The 
second point relates to the theory of an 
original contract of tenancy at the time 
( 10 ) U898J 21 Mad. 186. 


of the commencement of the latter to pay 
rents varying with the crop raised. This 
theory in connexion with the cases be¬ 
fore us appears to have been first brought 
forward by Mr. K. Srinivasa Iyengar at 
the present hearing. It was never set 
up in the argument before Krishnan, J., 
and myself ; and I do not find a single 
word in the judgments of the lower 
Courts to suggest that it was raised be¬ 
fore them. The contract which we were 
asked to imply was a fresh contract cod- 
temporancous ’with the digging of the 
well in each case, whereby the rate of 
rent previously piid was to be enhanced. 
This is the kind of 'contract con. 
templated in the order of reference pre- 
cisely similar to that which was con. 
sidered by the Privy Council in the recent 
case of Baja Jagaveera Rama Ven- 
katesvara Ettappa v. Alwarasa isari 

(9). 

If the question be considered in the 
light of the above explanation, I think it 
should be answered in the negative. If 
we understand "consideration” for aeon* 
tract to imply something moving from 
the promisee, I fail to see why a coe 
tinued course of payment of rent at i 
particular rate, however far it may go 
back, should imply consideiabion, always 
provided that a previous state of 
is proved in which a different and lower 
rate was paid. A long course of payment 
no doubt indicates that the tenant 
agreed to pay. But it throws no lighten 
why he agreed to pay at the higher rate. 
He may have agreed (l) for some con* 
sideration moving from the landlord, but 
he may have agreed (2) because be 
afraid resist his landlord’s demand or (w 
simply because he looked arcund and saw 
other tenants'in similar circumstances 
paying rent at the higher rate—'in other 
words because it was customary. Sachs 
custom (of charging extra rent for a ten¬ 
ant’s own improvements) is I need bareff 
say, unenforceable at law both before®^ 
after the. enactment of the Estates!^ 
Act: vide S. 13, Madras Estates Land^® ’ 
S. 11, Rent Recovery Act, in ‘ 

Eamakshi Pillai (10) and 
Chetti V. Baja Jagaveera Batna ^ 
teswara Ettappa (2). It is at the 
time extremely widespread a fact wm • 
I think, no one will deny. There j 
other explanations besides^ the tm 
have indicated above; but simply d 
with these three, I fail to see why^ 
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should be taken to be the most probable. 
No (2) is to my mind at least, as likely in 
view of the conditions which formerly 
provailed and prevail even now to some 
extent, in zamindari tracts. But No. (3) 
seems to me the most probable of all. 
It is difBcult to exaggerate the extent to 
which custom or mamool governs the 
action of the tenantry. It is prominently 
referred to for example, even in the 
muchilikas bled in these suits (Exs. B 
and E series^ in which the tenant under- 
takes: I shall in accordance with the 
custom of the zamindari pay," etc. 

It may be argued (and I am fully alive 
to the force of the argument) that, where 
a known result may be due to more than 
one cause, the determination of which is 
the true cause, is a question of fact. But 
an implied contract may be a question of 
law: vide Sankaran Nair, I., in Nagu 
Uietti V. Bhaskara Sethupathi (H) 

Where thedataarelimited and ascertained, 

It may not be impossible to lay down 
a rule of law that such data in themselves 
are not sufficient to justify a particular 
inference: and where (as here) the cause 
sought to be inferred is on the data avail, 
able, the least probable of three possible 
causes. I think it may be laid down as 
a rule oflaw that such an inference is 
not to be drawn in the absence of other 
evidence to support it. As a somewhat 
analogous case I may mention Baja 
Parthasarathi Appa Bow v. Chevendra 
China Simlara Bamayga (12), in which 
this Court laid it down that it wag not 
open to Courts to infer from the mere 
circumstance that rent has been paid in 
money for a series of years but at varying 
rates an agreement to pay money rent 
and this dictum was approved by the 
Privy Council in Parthasarathi Appa 

fl3r 'l Narasayya 

h« legitimacy of 

the inference m question in the preLnt 

case IS not equally a question of law. 

ord« "““tenting to the 

rLllv is not 

of RJrrrKtff®* consideration, but 

of attributing a legal origin to a long-con. 

tinned course of payment. It is a^rgued 
that this may be done by the annlinafiAn 
b ^analogy o, the 


tion of a lost grant whoro long-continued 
possession and enjoyment of property are 
proved. I he same aspect of the case was 
suggested by Suhraraania Aiyar, .1,, in 
Arumugam Chelti v. Baja Jagaveera 
Bama Venkateswara FAlappa (2). thou-h 
the learned Judge did not examino it. 
With all respect. I do not think this is 
the Class of cases to which the doctrine 
of legal origin can bo safely applied, if 
only because wo know too much of tlie 
antecedent circumstances before the pay. 
meutoriginated. Thedoctrine of legal origin 

appears to he this; that where all we 
know of the origin of a certain disputed 
right IS that it has been enjoyed without 
interference or interruption from time 
immemorial, it should be presumed to 
have had a legal origin, if a legal origin 
was reasonably possible: vide the Lord 
Chancellor in Goodman v. Mayor of Sal- 
task (14). Here there is no immoniorial 
enjoyment. We know that the payment 
of enhanced rent originated with a cer¬ 
tain event (the digging of a well) at a date 
which will in most cases bo approximately 
ascertainable and that before that time 
a lower rate of rent was paid. There is 
neither room nor occasion for the appli- 
cation of the doctrine. One party sets 
up a particular explanation and the ques¬ 
tion IS whether the balance of probability 
IS so much in its favour that it should be 
presumed to be correct. 

How carefully the doctrine of legal origin 
shouM bo applied even in appropriate oasoB 
may bo gaugel from the judgment of the 
House of Lords in another case Gann 
v. Free Fishers of Whitstable: (15) Their 
Lordships were ready to presume from a 
long course of payment of the anchorage 
fees charged that this payment had been 
going on from time immemorial. But 
they declined to infer in the absence of 
evidence the existence of the facts which 
alone would make a grant by the Crown 
legal. The Lord Chaocellor said: 


p) [1011 9I,0.4h -- 

,12) 11004 27 Mad. 643. 

18) flOlO) 88 Mad. 177ss37 T. a tin— r t n 
988 .(P.O.) A. 110-61.0. 


If the payment be claimed as an ancient 
anchorage due some facts must be shown which 

thi inferred 

iallu ,2 V 1?“"* respondents was origi- 

^ ^ was ren¬ 

dered to the public iQ respect of which the al¬ 
leged grant was made; but nothing of the kind 
appears and no such case can be presumed or 
inferred from the mete fact of an immemorial 
payment/’ 

!itl Tsi7 Ai a 683=62 L. J. Q.XlOaT '' 
(16) 118661 UH.L. 0.192. 
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tior.l Wonsleydale exitre-55C'l tlia same 
i '''. 

•'i I'crf 'C'ly ngreo lliat frt'in tbc iMig enjoy* 
ni.nt'rf a n:ivil.gc in tbi^ case of a.iuanding 
tl„. loiMj’.ciit'of ancborge as for a i cn A of moel/ 
vear> fi--m 1-75 1) Irfbi, every r.'a<ou < 'cpie- 
suriiptioij may bn made tbal it b.ts c .i.Unned 
{fill lime imin-moriiil; b'.il tno pMVib'ge 

rcinices inoro than .1 ciijjymMUiii 

ord^r 10 bo legal anJ valid ^ome ntber f-.r-u 
exist and there nm-t bo soino proof of t'.oso 

fftcts." 

For Llio above reasons I would auswor 
the (luoation roforrel to us in the noga- 

''coutts Trotter, J— If the word “en¬ 
hanced’' oe excised from the r|uestion re¬ 
ferred to us the answer presents no 
dillicultv and could at once he given m 
flie allinnativo. A Court with nothing 
liefore it hut the fact of a loug-cootinued 
payiuerit by a tenant wouM he amply 
juslfied in presuming a legal origin for that 
payment. But the word enhanced’ 
clearly carries an implication of afurthot 
fact, viz. that the tenant had previously 
paid a lower reut than that sought to be 
enforced. And when the referring judg¬ 
ments are lookol into other facts emerge; 
that the rent in each case was enhanced 
when the tenant by means of water 
supplies provided by himself at his own 
expense changed the mode of cultivation 
and that the date of enhancement of rent 
for this cause differs in each instance and 
has not been specifically ascertained with 
regard to the case of any one of the ap¬ 
pellants. In these circumstances ^ the 
question appears to me to be one entirely 
of fact to be determined on the balance 
of probabilities. For a Court to infer 
consideration for a long-continued course 
of payment U a totally different thing 
when that is the sole fact before it and 

when it is complicated by other consi- 

derations as in this case. In the latter 
event it comes in effect to a balancing of 
probabilities; and no Court should in my 
opinion presume consideration passing 
from the landlord unless it thinks it in¬ 
herently probable that such considera¬ 
tion could and did exist in fact. It is 
obvious that the tenants may have paid 
the enhanced rent merely because they 
were not strong enough to resist the 
landlord’s demands, or because it had 
been the custom to pay it without demur 
and it is not contested here that custom 
will not do but that a contract supported 


by consideration moving from the landlord learned vakil 
is required. I nm conscious that the contention upon the st 


only answer I am able to give to the 
question propounded is not likely to be 
very lielpful to the referring Bench; the 
reason io my opinion is that the ques¬ 
tion though apfiarently one of law is 
when analyzed one of fact. The Court 
which has to decide the issue involved 
in this cisa should obviously pay the 
greatest attention to the fact of the long- 
continued payments of the enhanced 
rents by the tenants: it is no light 
matter to overset a state of things which 
has existed without question for a long 
])eriod of time. But it must not assume 
that it is in possession of a single fact 
when in truth it is in possession of many 
and proceed to a finding on that errone¬ 
ous assumption. I think that that is 
what happened in this case and that the 
error has repeated itself in the terms of 
the reference. 

I do not therefore feel able to say 
more than this; that if the conti- 
nued payment of a rent were the sole 
fact before the Court it_ would be entitled 
to presume consideration from it, hut 
that, if as in the present case, there 
are other facts before the Court, it 
must refuse to ti;eit that payment as 
raising* a presumption and while giving 
it such weight as it thinks fit, perhaps a 
determining weight, treat it merely as a 
portion of the evidence in the case, euu- 
ject to be weighed against and 
overtopped by the evidence on the otter 

* d ^ 

Seshagiri Aiyar, J. — It was stated 
by Ayling. J.. in the course of the hew¬ 
ing of the Full Bench reference that it 
was not suggested before the 
Bench that there was or might 
an original contract between the laud o 
and the tenant, to the effect that 
the tenant cultivated garden crops on > 
lands from whatever irrigation source i 
might be, he should pay a^different r 
of vent, different from what he was bo 
to pay for raising dry crops. It inay 
open to the Division Bench, when 

case goes'back. to ^Quld 

prove such an agreement. J-u f ,j ga 
be guided by the nature of tbe pl 
the issues and the opportunitie 
the parties had to present their o ■ 
apparently until Mr. ?■ 
gar, opened the case in this 
suggestion was not put bis 

learned vakil has apparently 
. f.bfl statement « ^ 
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BximuQY \u Raja Jagavecra Ra7na 1'^h- 
katesvara Ettappa v. d/aiyarasa /Isarj 
(9), Privy Council Appeal No. H6 of P'lO, 
to the following effect at p. 736 (of 1918 
M. W. N.): 

“It novor appears to bavn been suggested Ibat 
what was meant was a custom of tbo country, 
with reference to which the raiyals or their 
predecessors must be deemed to hare contra ded 
when they began to occupy the land in the first 
instance, or that the zamiudar's claim was 
merely to have the original contract applied to 
new circumstances according to its terms, and 
was not a claim to alter those terms, to imply a 
new contract for that purpose.” 

No doubt, if that was the contention 
and if the question referred to U5 is to be 
regarded as relating to that argument, I 
would be prepared to answer the ques¬ 
tion by saying that the trial Court or the 
lower appellate Court would not be act¬ 
ing contrary to law or to any usage hav¬ 
ing the force of law “in inferring conside¬ 
ration for a long continued course of pay¬ 
ment.” I do not think that Goodman 
y. Mayor of Saltash (14), relied on by 
Mr. K. Srinivasa Aiyangar, would compel 
UB or the Division Bench to draw such an 
inference otherwise. Lord Selbourne at 
the bottom of p. 639 says; 1(1*82) 7 A.C ] 

But aa opoQ and uointerruptoi cajovraont 
from time immemorial under a claim of right 
666013 to me to be a)1 tliat is oece^sary for a 
presumption that it had such an origin as would 
establish the right, if a lawful origin was rea* 
sonably possible in lasv.’' 

I understand the fjord Chanceller to 
have held that the continuance of an ar¬ 
rangement, for however long a period, is 
not evidence that the contract is lawful 
or supported by consideration. It would 
only enable the Court to infer that the 
parties had come to such an arrange¬ 
ment. The Contract Act speaks of agreo- 
ments or contracts wliich are void 
for want of consideration.” therefore, 
the element of consideration is not an 
implication which is involved in the in¬ 
ference which attributes a lawful origin 
for the prevalent practice. Courts in 
this country are familibr with cases 
where notwithstanding long payment, 
the landlord has not been permitted to 
enforce these payments. In Ramasami 
V. Appavit (l6) it was found that the in¬ 
habitants of a village contributed to a 
temple a quantity of grain proportionate 
to the holding of each raiyab. It was 
held that this was a voluntary one and 
had DO consideration to make it legally 

ri'clU8891 laMadToi ~ 


onforceahlo. I can i]uoto a largo number 
of similar instances in Madras ait l Cal¬ 
cutta, T refer to them tn show that a 
long course of p'vmonts staivling by it¬ 
self, although it may rofor fh<: payment 
to a voluntary agroem-’iit hotwcon the 
parties, would nob suHico to indirato that 
the agreement was either lawful, reason- 
al)le, or had ccnsideration. 1 am willing 
to agree that the payment for a long 
period standing by itself is an element to 
be taken into account in deciding whe¬ 
ther there was consideration ior it or 
not. Bub that is not what wo aro asked 
to give our opinion upon. It was expla¬ 
ined by Ayiiug, I., that lie and Krish- 
nan, J., used the word enhancement in 
the question undor reference, as it was 
not disputed before them that there was 
a prior rate of rent which was enhanced 
after improvements wero ohoctod by the 
tenant. 

In this view, I am unahlo to hold tliab 
a course of payment would lead to the 
presumption that there was considera¬ 
tion for the increased payment. Given 
these facts, namely, (a) an existing con¬ 
tract to pay at a particular rate, (h) the 
raiyat solely and at his expense effected 
improvements on the land by digg’ng a 
well in it, (c) and the increased payment 
commenced after these operations by the 
raiyat, lean find no circumstances for 
the operation of any presumption. Con¬ 
sideration, which has an extended signi¬ 
ficance in the Indian law, presupposes 
that something moves from the promisee. 
But wlien wo know that ho has not 
moved his little finger except it bo to 
extend it to receive the additional pay¬ 
ment, there is no room for making a 
presumption. If I understand the ju Ig- 
ment of Lord Sumner rightly, that is 
what the learned Lord has laid down. 
His Lordship says at p. 787 (of 1918 
M.W.N.) of the judgment quoted above : 

“What is this considoralion to be ? Tbo m/'ro 
lotting of the land by the landlord will not do, 
for it was lot atthodry rate already, and the 
raiyat was entitled to coutiDue in occupation at 
that rate, and no fresh consideration therefore 
moved from the landlord for the raiynt’a as¬ 
sumed promise to pay at the 6 fanam rate. The 
District Judge appears to have fouud considera¬ 
tion in the landlord's abstention from«zetoising 
his ri^ht to resort to the “waram” system, if 
the raiyat refu;od to consent to pay at the rate 
of 8 fanaros. but, under the Act. if there was an 
implied contract for the 4faDom rate, that con¬ 
tract bad to be enforced, and there was no ques¬ 
tion of resorting to the “waram” system. By 
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the aclmi’Mons, such ;m implied contract did 
exist.” 

If the letting was previous, and if 
there ciLi he no (]uostion of going back to 
w avam because that can only 

ho clone if there was no express or im- 
plicil contract, if there was a specified 
rate boforo the improvements, and if the 
raiyat did not cultivate the new crop 
with the aid of water from the landlord’s 
sources of irrigation, there can be but 
one answer to the question whether the 
new rate had consideration. It svas 
faintly suggested, and I find that in some 
of the cases tliis is accepted, that the 
landlord might have given up his claim 
for rent upon that [lovtion of the hold- 
ing on which tlie well was dug, and that 
lurhearance might have been the consi¬ 
deration for the extra payment. In the 
first place, this is a fact to be proved and 
not a matter depending upon the course 
of i>aymeuts. In the second place, it is 
not ordinarily the case that the landlord 
excludes this portion from the payment 
of the rent. In the third place, even if 
the landlord consented to the exclusion, 
it very often will be because instead of a 
precarious payment from the tonanc de¬ 
pendent upon rain supply for the crops, 
he would have calculated that a good 
irrigation source would ensure a regular 
payment of the original rent ; because it 
has been held that if the tenant is unable 
to cultivate owing to want of water, he 
is not ordinarily chargeable with rent, 
unless there is a contract to the contrary. 
Moreover, I very respectfully adopt the 
observation of Lord Sumner that it would 
not be easy 

*‘to say the least of it to suppose that any 
raiyat voluntarily agreed to have his rent en¬ 
hanced whenever his own outlay should have 
rendered an improved mode of cultivation.” 

From my experience of the country, 
what happens is, the tenant, svhen in a 
prosperous condition owing to his own 
exertions, does not grudge to pay the 
landlord a share of the benefits which he 
is reaping. This is not the only country 
in which landlords lay claim to unearned 
increments, but I am unable to hold from 
the naked circumstance of payment alone 
that there must have been consideration 
from the start. As regards cases, my 
view is supported by Arumugam Chetti 
V. liaja Jagaveera Bama Veiikatestuara 
Eitappa (2), Arumugam Chetty v. Baja 
Jagaveera Bama Venkatesxuara Eitappa 
(3) and the recent Privy Council deci¬ 


sion. Two earlier decisions of this Court 
which Lord Sumner quotes without dis- 
approval, in Venkatagiri Baja v. Pit. 
Ghana (17) and Fischer v. Kamakshi 
Pillai (10), though they were based on 
custom, laydown the law in the same 
way. In Gopalasami Chettiar v. Fischer 
(18) there is some doubt thrown on Fis¬ 
cher V. Kamakshi Pillai (lO), but having 
regard to itsquotationby the judicialcom- 
raittee, I do not attach much importance 
to the doubt. In Suppa Pillai v. Naga. 
yasami Thumhichi Naicker (I9) to which 
the present Chief Justice was a party, it 
was found that the commutation ofwaraui 
into money was a sufficient consideration 
for the new payment. The price of paddy 
is dependent on current prices and when 
a fixed payment is agreed to, there is 
sufficient consideration for what may at 
first sight appear to be excess rate. I do 
not think that Parthasarathi Appa Bow 
V. Chevamlara Va7ikata Narasayya (13) 
has any bearing on the present question. 
In tho other cases cited, including the 
one to which I was a party, it was held 
without discussion that payments during 
a particular period would or would not 
be evidence of consideration. These 
desisions ought net to be regarded as 
authoritative ponouncements on matters 
which were not discussed and decided 
upon. 

For all these reasons, my answer is 
that a course of payment, if nothing else 
appears, may be an element to be con¬ 
sidered in arriving at the conclusion whe¬ 
ther there was consideration for it or not; 
but if there was a fixed payment before 
and the rate was enhanced solely because 
the tenant has cultivated new 
his own exertions, my answer is tha 

there is no room for presuming considera¬ 
tion under such circumstances. 

Kumaraswami Sastri, J.— The ques¬ 
tion referred to the Full Bench is 'jhe- 
thor the Court can infer consideration 
solely from a long-continued course o 
payment of enhanced rent in cases wber 
it is sought to base liability to 
hanced rent on an alleged contrac 
pay it. The facts of the case and 
findings of both the lower Courts have 

been set out in the order of 

it is not necessary for me to repeat 

here. I am of opinion that it is 
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the Court from a lougaud uniform course 
of payment to presume that there was an 
agreement to pay which had a lawful 
origin and was supported by considers, 
tion, where it is satisfied that it would 
be unreasonable from lapse of time or 
other circumstances to call upon the land¬ 
lord to give direct evidence as to the 
terms and circumstances that gave rise to 
the payment, and when •circumstances 
exist which would render the drawing of 
the presumption reasonable iu law and 
probable in fact. If all that appears is 
a long course of payment, I do not see 
why the presumption should not be 
drawn. It seems to me that the drawing 
of the presumption is only an application 
of the principle that a legal origin should 
he presumed where there has been a long, 
continued assertion of a right, it such a 
legal origin were possible, and that in 
such cases Courts will presume that those 
acts were done and those circumstances 
existed which wore necessary to the crea. 
tion of a valid title: see the judgment of 
Lord Herschell in Phillips v. Halliday 
(20). The presumption of a lost grant 
in cases of long-continued exercise of 
rights has been recognized in the leading 
case of Goodman v. MayorofSaltash (14) 
and the principles governing such cases 
have been laid downiua series of English 
decisions. 

As pointed out by Farwell, J., in 
Mercer v Denne (21) not only would 
Courts be slow to draw an inference of 
fact which would defeat a right which 
has been exercised for a very long period 
unless such an inference is irresistible, 
but will presume everything that is rea¬ 
sonably possible to presume in favour of 
such a right. In Foley's Charily Trus- 
tees V. Dudley Corporation (22), where 
a free farm rent had been paid to certain 
charity trustees for over 100 years in 
respect of a piece of land acquired for the 
widening of a road, it was - held that the 
Court ought to presume that land had 
been granted to the turnpike trustees as 
laud subject to a perpetual rent charge, 
even though no conveyance to the trustees 
was forthcoming. The Master of the 
Rolls observed th.at he did not think it 
necessary to enlarge upon the dnty of the 
Court to make every presumption in a 
case like that which can be made to sup. 

(20) tlSyn A. 0.228. 

(31) [1904) 3 Ob. 634. 

133) [1910] 1 K.B. S17. 


port such a long-continued possession. 
Thero seems to me to he nothing in the 
relations between landlords and tenants in 
this country to render it necessary or equi. 
table to exclude the principle so clearly 
enunciated in the English cases, though the 
presumption has to beapplied with great 
care anddiscrimination in casesof raiyafcs 
in zaraindaris and a great many circum- 
stances have to'be noted and their proba¬ 
bility excluded before the Court can pro¬ 
ceed to draw the inference that what 
was being done had its origin in an agree¬ 
ment supported by consideration. For 
example, Courts have to take into careful 
consideration the fact that verv often a 
tenant pays enhaced rent demanded not 
because there are any valid grounds for 
doing so, but because he sees his neigh¬ 
bours paying it without demur. The 
ignorance of raiyats of their legal rights 
and the position and influence of the 
zamindar have to be taken into account. 
The difiiculties ofteo experienced and the 
caution required in dealing with cases of 
claims based on an enhancement of rent 
are however no ground for not applying 
a principle which has so much reason 
and authority to support it. 

Enhancement of rent may have been 
due to various causes and the enhanced 
rent may have been paid for so long a 
series of years that it would be unreason¬ 
able to expect the landlord to prove the 
grounds wliich led to the enhancement 
and the consideration therefor. When 
no circumstances exist which would raise 
a fair inforonco tli.it rent was enhanced 
without any consideration moving from 
tlio landlord, the ordinary presumption 
that a person and his piodecessor-in-title 
would not have paid lor a series of years, 
more than what was payable voluntarily 
and without any legal or binding obliga¬ 
tion to do so might well be raised. The 
balance of authority is in favour of the 
view that a legal origin may be presumed. 
In Venkatagopal v. lianyappa (8) Tur¬ 
ner, C. J., observed: 

“Payment of rent in a particular form or at a 
certain rate for a number of years is not only 
presumptive evidence of tbe existence of a con* 
tract to pay rent in that form or at that rato 
for those years, but it is also presumptive evi* 
denco that tbe parties have agreed that it is obli¬ 
gatory on tbe one party to 'pay and tbe other 
to receive rent in that form and at that rate so 
long as tbe relation of landlord and tenant may 
continue, Either party is of course at liberty 
to rebat this presamption." 
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In Krishna v. Venhiitasavii it was 
bf! ] inllowing the al>ove decision, that 
an iiiijilied coutracb to pay rent at 
waraiii rates within the moaning of S. 11, 
Ront Recovery Act, may be inferred 
wliere a landlord accepted rent at waram 
rates for a number of years. In Arumu- 
(jayn Clietti v. Baja Jatjveera Hama 
Venkaleswara Ettappa (2) Subramania 
Aiyar, I., in dealing with proAimpticns 
to be raided from a long course of pay¬ 
ment, observed ; 

“If in ra«(>s like the present paymcMits at the 
hii;bor r.ite had continued to bo made for a ^reat 
m.iriv \c«r-; so as to uiuke it unfair to tlio land¬ 
holder <m nccount of such hip'O of lime to be 
ccmpilh'il to prove the existence of some coosider- 
atiou wild the pai incut commenced, it may 
he a ijii.'>11011 whether the Courts should not pre¬ 
sume a lawful oriqiii for the pavmeut on the 
anal .gv of the lost graul principle availed of to 
support louR possession aud eiijovmoDt. That 
eveu in the case of immemorial usage the doc¬ 
trine of quid pro quo is not altogether to be 
ignored will be seen from tbo obsorvatioos of 
Lord Chemsford in Oanti v. Free Fishers o/ 
WhHMe (IS)." 

lie did nob pursue the argument further, 
as he was of opinion that the facts 
proved in the case he was dealing with 
give no room for any such inference. In 
Venkata Perumal v. Hamudu (7j Sada- 
stva Aiyar and Napier, J.J., hold that 
the Court can presume a lawful origin 
for a contract to pay enhanced rent 
where it has been jnid for a long time, 
though they differed as the whether the 
provisions of S. 13, Estates Land Act, were 
robiospective. In Sri Mahant Prayaga 
Do'isjee v. Venkama Naidu (5) Sadasiva 
Ai^ar and Bakewell, JJ., held that an 
implied contract to pay an enhanced rent 
may be presumed from continued pay¬ 
ment for a number of years. In Lodd 
Govind Doss v. Chvinappa Naidu {2i) 
Sadasiva Aiyar and Napier, J-T., followed 
their decisions in Veyikata Perumal 
V, Ramudu (7) as to the power of the 
Court to presume a valid contract to pay 
enhanced rates. 

In Devanai v. Raguuatha How (25) 
Sundara Aiyar and Sadasiva Aiyar, .TJ,, 
were inclined to the view that Courts 
may presume that there was some rea- 
son which made it obligatory on the 
payee to make the payment when peri- 
odlcil payments were made for a long 
time, theugh they pointed out that much 
caution was required in the application 
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of this principle when cesses were con¬ 
cerned. 

In Second Appeals Nos. 1639 to 1644 
of 191L. Spencer and Krishnan, J-T., were 
of ofiinion that paynientsfora sufficiently 
long period would entitle the Court to 
raise a presunijition 

“ that they are basod on ao agreement between 
the parties and Ibal there mu^t have been some 
cou^^ideration for that agreement.” 

A contrary view was taken in Aruna- 
cheiuvi Chetty^ v, Syyad Ahamed Am^ 
halam (i), where Ayling and Phillips, JJ., 
were of opinion that though an agree¬ 
ment to pay enhanced rent may be in¬ 
ferred from payment for a long series of 
years, yet independent proof of con- 
sideratioo was necessary to render it a 
binding contract. With all respect I 
fail to see why, if circumstances exist 
for drawing the presumption that there 
was an agreement, they should not 
equally be used to draw a presumption 
that there was consideration. As ob¬ 
served by Ayling,!., in Arurnugavi Chetty 
v. Baja Jagaveera Bama Venkleswara 
Ettapa (3) consideration may be of the 
same implied nature as the contract to 
pay. In Sri Mahant Prayaga Dossjee 
V. Vcukavia Naidu (5) Sadasiva Aiyar 
and Bakewell, JJ., dissented from the 
decision in Arunachleum Chetiy v. Syyf^a 
Ahammed Ambalam (4) and I entirely 
agree with the reasons given by them. 

In Narasimha Naidu v. Ratnasami 
(26) and Baja Parthasarathi Appa Ro\o 
V. Chevendra China Suiidara RamayyO' 
(12) it was assumed that it was open to 
the Courts to draw the inference that 

there was a valid and enforceable agre^ 
raent from long course of payment, 
though on the facts of those oises it 
held that period was not long enough. 
It was argued by the vakil for the ap¬ 
pellant that in cases of permanent ten¬ 
ancy there is an express contract at tho 
time of letting and that there conse¬ 
quently arises no room for presuming 
any implied contret with a fresh consi¬ 
deration; and great reliance 
placed on the decisions of their 
ships of the Privy Council in 
Jagaveera Rama Venkatesvara 
v. Alawarasa Asari (9). I ^ 

the decision is authority for this P 

position. .All that was decided was 

the expression “implied contract 
an English term of art ^ —■ 


(26) [1891] 14 Mad. 44. 
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** involving the legal incident of some considoia* 
tion moving from the landlord as that incident 
is understood in English law.” 

Oq the facts found in the oases before 
their Lordships (namely, that enhanced 
rent was claimed solely because tenants 
dug wells at their own expense) it was 
held that there was no room for pre¬ 
suming any implied contract. Theques- 
tion as to the presumption of a lost 
patta or lost proof of consideration was 
considered and the observations of Lord 
Sumner at the end of the judgment leave 
the question open. I am unable to see 
why a legal origin should not be pre¬ 
sumed in cases where rent has at some 
remote period been enhanced. Enhance¬ 
ment of rents in the case of wet or 
garden crops raised on dry land may he 
due to various causes, some of which would 
not necessarily negative the idea of fresh 
consideration and some of which would 
ex hypothesi do so. Where it is possible 
to infer a legal origin from a long course 
of payment, I do not see why the neces¬ 
sary presumption should not be made. 
Like all presumptions their strength 
or weakness will depend upon the facts 
of the case to which they are to be ap- 
plied. There may be, as pointed out in 
Venkatagiri Raja v. Pi/c/tona (17),cases 
where the land has not been classified 
as wet or dry or garden, but the rent 
varied with the crops and where the 
fiscal accounts were prepared on this 
principle In such cases the landlord 
will be entitled to enhance the rent if 
garden crops are raised, irrespective of 
whether the crops are raised with water 
from wells dug by the tenant or not. 

There may be oases where the tenant 
dug wells or tanks with the help of the 
landlord and where the landlord gave 
poramboko lands for the purpose. In 
such cases there is nothing to prevent 
the parties from agreeing to pay en¬ 
hanced rent: see Lodd Govind Das v. 
Chinnappa Naidu (24). There may be 
oases where rent at a certain rate ap. 
pears to have been paid at some remote 
period and enhanced subsequently, the 
reason not being apparent on the evi¬ 
dence.^ In such cases there is nothing 
to militate^ against the presumption of 
lawful origin for the enhancement being 
drawn. On the other hand where there 
is nothing to show that there was any 
agreement that the rates shonld vary 
with the crops and where all the facts 
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point to a lixe<l rout having been iigroed 
upon at iho time of the letting, it is 
clear that an onhanconifnt cannot ho 
claimed inoroly hec.uNo the lenant raised 
garden crops with the ai'l of water from 
wells dug at his expense or water which 
was not tho landlord’s. There is ol). 
vjously no consideration in such cases 
and no room for tlio drawing of any 
presumption because of certain known 
facts which exclude tlio possibility of 
any consideration: see Ve7ikata(jiri Raja 
V. PitchaJia (17), Raja Veiikntanara- 
simha v. Venkmjtja (27), Arumuriom 
Chettij V. Raja Jagaveeru L'mn.'. Voi- 
kateswara Ettappa (.3), Sitharamra-’.u 
Lingarazii v. Raja Venkatadri Appa 
Row (28), Devi Bhuknoji Kasidoss Suh. 
haraya v. Allnmaduga Naraijana Reddi 
(29) and Ma likarjiiua Prasada v. 
VemulappalU Suhbaya {‘10). 

The cases above referred to which de¬ 
cide that no consideration can lie in¬ 
ferred merely by payment for a series of 
years where the only ground shown is 
the improvement of tho land at the 
tenant’s solo expense, do not militate 
against the general proposition that the 
Court can infer a lawful origin where a 
long course of conduct is proved. They 
only illnstrate the limitation tliafc sucli 
an inference cannot be drawn whore the 
facts proved show that there cannot ho 
any consideration for the enhanced pay¬ 
ment. The rule as to the presumption 
of a legal origin from long course of 
conduct is always subject to the in- 
ferencj being legally possible. As tho 
reference to us is general and is not 
limited to enhancoment of rent owing to 
any particular reason. I wonM answer 
the reference as proposed by rno in the 
opening of my ju lginont. 

_S .N /R.K. _ Re fere’tee an’orered. 

(27) A. I. R, lins M.vl. .S21=25 I. U. 5"? 

(iS 21 I. n. .36. 
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Komuru Appalaswami and others — 
Plaintiffs—Appellants. 

v. 

Pain Narayanaswamy and others — 
Defendants—Respondents, 

Second Appeal No. 1545 of 1917, Deci¬ 
ded on 80th August 1916, from decree of 
Temporary Sub Judge, Vizagapatam, in 
Appeal Suit No. 1^2 of 1915. 
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Limitation Act (1908). S. 12-Copy of de¬ 
cree applied lor before summer vacation— 
Copy ready durir .5 vacation—Delivery taken 
on opening day-Period betv/een dale copy 
wa* ready and dale of delivery cannot be 
excluded. 

Wtier.’ a party applied for i-opy of a docrco 
before the lout; vacation of tbe Court and in 
accordance with a notification that arrange- 
mi-‘Dt'5 wmld he mvdc for the granting of copies 
during the vacation the copy \v,vs ready during 
the vacation, but delivery was t.ikeu only on tbe 
reopening day. 

IlcH: that in cotnpuliiig the period of limita¬ 
tion for anpe.il, tlio party was not entitled to a 
deduction of tlio period belwcea the date when 
the copy was ready ami the date on which it 
was deliveied under rf. 1'2; 0 d/ud. 189. Foil. 

LP iioc il 

li. Naratimha77i (ou B. N. Sarma — 
for Appellants. 

B. NiirasimJui Ii<iO —for Responlents. 
Judgment.—This second appeal \va3 
filed 108 (lays (excluding the time requir¬ 
ed for getting copies) after the date of the 
lower ,L[jpellate Court’s decree, and the 
delay of 18 days in presentation is ex¬ 
plained by tlie intervention of the annual 
vacation. The copy was ready on 2lst 
May 1917 during the vacation, but deli¬ 
very was not taken until 25th June 
1917, the reopening day. The question 
is wliether the period from 21st May 
1917 to 25th June 1917 can be considered 
as part of the period requisite for obtain¬ 
ing a copy witliin the meaning of S. 12, 
Lim. Act. Ch. 15, R. 12 of the Rules and 
Orders for Civil Courts, lays down that 
arrangements shall be made by Courts 
for granting copies of judgments decrees, 
etc,, during the vacation provided that 
applications for such copies shall have 
been made before the adjournment; aud 
the attention of the Courts was drawn 
to this rule by a Circular of this Court 
Dig. No. lO&l, dated 2Qd December 
1902. In accordance with this rule a 
notification to the above effect was pub¬ 
lished in the Gazette. The appellant had 
therefore notice that arrangements would 
be made for granting the copy ho had 
applied for. Had he exercised due dili- 
gence he could have obtained the copy 
on 2l3t May 1917, and we are therefore 
of opinion that the time from 21sb May 
1917 to 25th June 1917 cannot be inclu¬ 
ded in the period requisite for obtaining 
copy. We are supported in this view by 
the Full Bench ruling in NachUjappa 
Mudali V. Ayyasami Ayyar (l), which 
held that when an appeal was presented 

1 ) L1882] 6 Mad. 189 (F. B.). 


on the reopening day after the vacation, 
it was out of time because it could have 
been presented on a previous day on 
which the offices of the Court were open, 
but on wliich the Judge was not sitting, 
notice of which had been given in the 
Gazett'6. We have been referred to some 
decisions which deal with the exclusion 
of the Christmas holidays, but they are 
not applicable to the present case, for no 
notification is issued with regard to the 
Christmas holidays. It is then conten- 
ded that tbe delay should be excused 
un-ler S. 5. Lim. Act, but as appellant 
had his copy on 25th June 1917 and did 
not file his appeal until 29th Aognsb 
1917, wo cannot say that he had sufficient 
cause for not preferring the appeal in 
time. The reason given by him that he 
thought the period from 21st May 1917 
to 25th June 1917 would be excluded 
from calculation is quite inadequate to 
account for the subsequent period of 
nearly seven weeks during which no 
action was taken. The second appeal is 
out of time and is dismissed with costs, 
s n /r.k. Appeal dismissed. 
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Full Bench. 

Wallis, C. J., Ayling and Komara- 
SWAMI Sastbi, JJ. 
Padmanabha Hebbara In re Accu¬ 
sed-Petitioner. ^ 

Civil Revn. Pebn. No. 150 of 
cided 0 !j I7tb February 1919, against toe 

order of Dist. Munsif, Kimdapur. 

»Crirain.l P. C (1890), S.. 135 and «6 
Order for prosecution under b. ^ 

termination of procced.n^. m 
was committed IS illegal .q- 

Srs/ri, /.—Court can under S. lU 
Officer of Court to file complaint. 

Where tho commissiou of an 
ed by a Court after tbe judicial 
tbe course of which the ofleuce was , 
has terminated but at a time when * . 

fresh iu tho mind of tbe Judge, be , ^^det 
an order for the prosecution of the oSon 
S. 470:11. C.597 (F B.) M. 

Vet Kiouarasmmi Sistr\,J^ ^ 

tbe Court, ia such a case, to act ua 
and direct au officer of tbe Court to ^ gj 

plaint. _ 

G. Annaji Row-for Petitioner. 

E. Ji. Osborne—(or the Grown. 

Order of ig a 

Phillips and Napier. JJ- 

petition to ^ the order 0 

Munsif of Kundapur.airectmgtbeP 

bioQ of tbe petitioner for offen ^ 

S3. 193.463. 466. 468 and 47L l 
T he order was made under o. * 
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nal P. 0. The offences are alleged to 
have been committed with reference to 
a decree used as genuine in Small Cause 
Execution Petition No. 714 of 1917 be- 
fore the District Munsif, which decree 
is found by the District Munsif in this 
order to be a forgery. Those proceedings 
had terminated on 11th September 1917 
in an order on the footing that the decree 
was genuine. The District Munsif states 
in Ihe order under review that “within a 
few days of the closing of the above exe¬ 
cution proceedings” the fact of the forgery 
of the decree was diaooverd and the 
present proceedings were instituted by 
him to ascertain if there was a prima 
facie case against the persons concerned. 
In the result he passed this order. It is 
Argued before us that the proceedings 
having terminated, he had no jurisiiction 
to pass the order. It has been finally 
decided by a Full Bench of this Court 
in Aiyakannu Pillai v. Emperor (l) that 
these orders must be passed in the course 
of the judicial proceeding or so shortly 
thereafter as to make it the continuation 
of the same proceeding, and if this pro- 
position was intended by the Full Bench 
to be of universal application, the peti¬ 
tioner’s contention must succeed. But 
we have doubts whether this view is 
correct. The reference to Full Bench in 
Aiyakannu Pillai v. Emperor {!) was 
whether, ‘‘on the facts stated before us. 
the order was made without juris Iiction.” 
The facts were, vide p. TjO (of I. L. H. 
32 Mad,) that judgment was delivered on 
8th October, that the Di.strict Judgo act¬ 
ing suo moto issued notice on 29th Octo¬ 
ber and that the record gave no reason 
^r his not taking action between 6th 
October and 29th October. The offence 
came to his notice during the proceedings 
terminating on 8th October. In tlie pre¬ 
sent case no offence was brought to the 
notice of the District Munsif until after 
the proceedings terminate! and the reason 
for not taking action before is, thero- 
fote. apparent. This state of facts was 
not. therefore, before the Full Bench and 

terms applv, 

though the dicta of the learoel Judges 

n^! M to cover this case. The 

possibility of a case of necessary delay 
seems to have been suggested by the 

Chief Justice in Rahim, 
ajujhjahtb v _Emperor (3). but he is 

(11 119091 82 Mad, iO^VC^S^rCFB) - 

(2) [1908] 81 Mad. UO (P. B.). ' ' 


there dealing witli English practice : and 
the actual facts of tliis case were imngi- 
ned by Miller, J , in Aiijakannn Pillai 
V. Emperor (l) and lie was of opinion 
tliat an order iniglib lie passed, hut as he 
was the dissentient Judge his ojdniun 
cannot be treated as anthorifntivo, The 
principle underlying the Full Bench do- 
cision not applying, wo see no reason wity 
an order under S. 47G, Criminal V. C, 
should not be passed in tlicsecircuinstan- 
ces, but in view of the language of some 
of the Judges on the scope of the section, 
we decide to refer to a Full Bench the 
following question : 

''Where the commission of an ofTence lias beenj 
discovered by a Court after the judicial proccud*! 
ings have terminated but at a time when lhe| 
facts were fresh in the mind of the Judge, can bci 
pass ao order under S, 47G, Criminal I’. C.?” 1 

Opinion. 

Wallis. C. J .— In this case the facts 
first came to the notice of the Court 
after the judicial proceedings before it 
had terminated, but that I tliink is not 
enough to take the case out of the autho¬ 
rity of the Full Bencli decision of five 
Judges in Aiyakannu Pillai v. Emperor 
(l) which confirmed the earlier ruling in 
Rahimadulla Sahib v. Emperor (2). I 
would answer the question in the nega¬ 
tive. 

. ^yli*iS. J.^If the matter wore res 
Integra, I should concur in the view ex¬ 
pressed by Miller,.!., in Rahimadulla 
Sahib V. Emperor (2) and Aiyakannu 
Pillai V. Emperor (l). But, sitting as 
a member of the present Bench, I feel 
bound by the opinion of the Full Bench 
of five Judges in the last named case. 

I do not think the order in the firesenb 
case can be treated as a valil one within 
the spirit of these rulings. J therefore, 
agree to the answer proposed 

Kumaraswami Sastri, J.—I agree 
with my Lord and would add that in 
cases like the present it is open to the 
Court to act under S. 195, Criminal V. C. 
and direct an ollicor to file a complaint. 
S.N.'p.K. Answered in the negative. 
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Wallis, C. J. and Si’lncrh. J. 

P. L. T. fj. Lakhshumanan Chettij — 
Defendant—Appellant. 

V. 

Subramanian C/irffy—Plaintiff—Res¬ 
pondent. 

Civil Appeal No. 184 of 1917, Decided 
on 28th January 1918, 
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(aj Conlract Act (9 of 1B72), S. 182—Per* 
son contracting to purchase property for 
third parly on specified date is not agent and 
is pt rsonally liable. 

A person wiio contracts to purchase property 
for another and iindorlabcs to pay a dcninte fum 
of money in case of default ou tbo j^pocilieJ dale 
is not an ag-mt of the latter and is himsplf per¬ 
sonal! v liable fnr the brcacli. [P U2 0 

lb) Contract Actl9 of 1872), S. 73 — Da¬ 
mages fixed by the parties -- Measure of da¬ 
mages is damages really sustained -Court is 
not bound to enforce sum so fixed. 

In tlio ca?c of a breach of cotUtact tl^c Court is 
not bound to enforce ibc sum lut'd bv llie parlies 
as but will award the daruii^es re.illy 

sii^itaiuod oy the pirty cjinpluiuingof the breach. 
The moa'^uro of ilainage^ is ihedil 'f-hco betsveon 
the contract price and Oie value of the property 
at the date wh-.n tb(' oiili.ut oiiclu t Oiive been 
purfo'm d. IP 412 C 21 

.1. Krishna^wami Aiyar - for Appel- 
l.infc. 

C. V. Ayi'inthakrishna Aiyar — for 
llesponJent. 

Judgment. —In this case the defen¬ 
dant had been held liable on a contract, 
lilx. A, which he made with the plaintiff, 
to purchase a house for T. P. N. P. Pal- 
laiiia()pa Chetty. Kx. 1 is the counter- 
put e.xecuted by the plaintiff, in which 
he says that the defendant has aj^reed to 
purchase this house for T. P. N. P. Pal- 
auiappa Chetty and undertakes to pay 
Us. 6.000, in case he, the vendor, makes 
default, as damages. By Ex. A the de¬ 
fendant binds liimself before the 30th of 
this month to take a conveyance of the 
house in favour of Palaniappa Chetty for 
Us. 23.960. and to pay it through a 
^ladras hundi and that “in case of de¬ 
fault by me hofove the said date, I shall 
pay you Rs. 5,000.” Now on the face of 
it, that is a contract by the defendant on 
his own behalf. He does not say that 
he is making this contract on behalf of 
Palaniappa Chetty, or that Palaniappa 
Chetty is to be liable for damages. In 
a case of this sort, the presumption is 
that the party is personally liable, unless 
there are some grounds for showing that 
he was contracting as agent. The story 
of the defendant that this was a sham 
transaction got up to enable the plaintiff 
to sell the house to other purchasers for 
a higher price has been rejected rightly, 
we think, by the Subordinate -Tudge 

The real question in the case is from 
the proper amount of damages, the de¬ 
fendant bound himself to pay Rs. 5 OOt). 
But under the Contract ‘Act, we are en¬ 
titled to award damages really sustained. 
Now the house was to be.handed over on 


23rd May 1915 and the defendant was to 
pay for it through a Madras hundi. A 
very recent case which has been cited 
before us in Daniel, In re (l) shows that 
the measure of damages is the difference 
between the contract price and the value 
of the liouse at the date when the con. 
tract ought to have been performed, 
which, in this case, may be taken to be' 
23rd May 19l5 : see also Illus. (c), S. 73, 
Contract .\cb. That is a matter to be 
determined upon all the evidence which 
there may be before the Court. In this 
case the plaintiff might have brought 
his suit at once and in such case there 
would have been no question of what 
happenel on the subsequent sale ten 
months later, on which Mr. Anantha- 
krishna Aiyar for the plaintiff has relied. 
The plaintiff would, in that case, have 
had to hnd some other evidence to show 
wliat other damages he sustained. But 
he has had no other evidence practically 
to put before us, as to the real value of 
the house before 23rd May, except 
the evidence of tho price which the bouse 
fetcheil on the resale in January. It is 
perfectly clear law that the price which 
is fetched is evidence of damages. There 
is no other evidence and we must accept 
that evidence. 

We must modify the decree by reduc¬ 
ing the damages from Rs. 5,000 to Rupee* 
1,850 with interest at 6 per cent from 
the date of plaint. The parties will pay 
and receive proportionate costs of this 
appeal. 

_S. N./n.K . _ Dec ree modified- ^ 

(1) Uyi'l] ‘iCb. 405. 
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Abddr Rahim, Ayling, Oldfield, 
S.ADASiVA Aiyar and Cootts 
Trotter, JJ. 

Chinyiappan Chetty —Plaintiff'"Appel- 

lant. 


V. 

of State — Defendant Eespon- 
ond Appeal No. 252 of 1916. Deoi- 

n 7th November 1918, against decree 

mpy. Sub-Judge, Madura, in Appe® 
^ 0 . 11 of 1915. c 1 

kladras Irrigation Ce»* Act (1® _ 
rer or stream belonging to 
’-Meaning of. expUined-Owner.lup 
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wai intended to depend upon ownership of 
bed and banks. 

Where both the bod and banks of a river do 
not belong to Government at a place where water 
is taken by a person for purposes of irrigation, 
the river cannot be said to “belong" to Govern¬ 
ment within the meaning of S. 1. For the pur¬ 
poses of the Act the ownership of the river or 
stream was intended to depend on the owner¬ 
ship of the bed and banks, [P 416 0 2] 

(b) Madras Land Encroachment Act (1905). 
^•^“**>*‘‘"8 private rights are not infringed 
•-Government also does not get rights higher 
than private proprietor. 

Section 2, Madras Land Encroacbmoat Act, 
was not ioteoded to confiscate existing private 
tights, nor does it confer on Government a right 
of property in the water of a natural stream 
higher than, and difieront in, its nature from 
what the law recognizes as incidental to private 
proprietorship; {Authorities reviewed.) 

Per Abdur Rahim, /.-S. 2, Madras Land 
^ncroachment Act, cannot properly bs said to 
have made any change in the ordinary rules re¬ 
garding burden of proof. There is nothing in it 
which necessarily implies that whenever the 
Government lays claim to any land or water it 
lies upon the party against whom the claim is 
made to show that the property belongs to him 
quite apart from other considerations regulating 
the onus of proof as dealt with in the Evidence 
Act. 

When the legislature says in 8. 2, Madras 
Land Encroachment Act that all flowing water 
Is the property of Govern meat, save in so far as 
it is the property of a zatnindar or any other 
landowner, it means only to declare with res¬ 
pect to flowing water passing through the lands 
of Goveromont as well as of a zamindar that the 
Goveromoot lias in them rights.of the same kind 
as the zimindar himself as a riparian owner 
enjoys under the ordiua-y law, and not rights of 
a higher character materially inipiiring if not 
altogetlior BUpersediag the landowner's rights. 

IP 420 C 1] 

Per Ayling, J.—Tho owner of the bed and 
banks of a river is also the owner (though in a 
special and qualified sense) of the flowing water 
so long as it passes between those banks and over 
that bed; and theterpn "property" may not bo in- 
aptly applied to such ownership, (P 421 C 1 ] 

Per J.-By S. 2. Madras Land 

iiincroachraont Act, tlie legislature intended that 
when a dispute atis-s betweeu Government and a 
private person, the burden should rest on tho 

latter of proving that a parliculsr "water" belongs 

to hun, though proof by him (or admUooo by 
GovcrumcDl) of present use aud pos^oa^ion will 
•bift the burden on to Govorn nent. (P 422 C 1] 

Per Coutl$‘Troller, /.—The >radra8 Land 
Act, when it 8po%kd of water 

beloogiDg’* to any peraon, that term in tbo 
lax but comraoaly understood aenee of water 
over wbiob rights were exercised by virtue of 
ownership of bed or banks, for tlo;?ing water 
Will only go to Government as a bonum vacant 

banks are bona vacantia, and 
I* will become their property only in the sease 
In wbiob it Is correlated to their property in the 
oankior bod. LP424 C 1] 


K. S. Iia7n'^l>hif*Jnt Aiyar nuA '/\ Ji\ 
Venkataraymt Sasiri —for Appellant. 

Oovernmeni Vie^t Jer-tor licspomlonfc. 

Order of Reference. 

Wallis, C. J, —Tho nioriiiiii” of the 
words "river or stroiin holorif^in^' (o (ho 
Govornraonl;”in Matlraa Act 7 of i h is 
given rise to much divoisity of ojiinion in 
recent cases in this Couit: Kaunuhnn 
Mahalakshviamma Garu v. So'i/. of 
State (i), Secy, of State v. Amhn/iivaua 
Pandarasannadhi (2). Secy, of State v. 
Kannepalli Januhramayya (3), Zaviin- 
dar of Kapileswarapuram v. Secy, of 
State (4), Kandalam Pajagopalacharyulii 
V. Secy, of State (5), Sccy. of State v. 
Simhadri Jaghopathirajii (6). Secy, of 
State V. Kannepalli Janakiramnyya (7), 
Secy, of State v. Maharaja of Bobhili (8) 
and Secy, of State v. Amhalavana Pan. 
dara Sannadhi (9). In tlie sr,ill more 
recent case in Kandukuri Bala.mrya 
Prasadha Bom v. Secy, of State 
Lord Parker, delivering tho judgment of 
the Judicial Committee, considered it 
unnecessary to decide the point, as in 
their Lordships' opinion the appellants 
were entitled to succeed on either view. 
The case was accordingly dealt with at 
p. 181(of 44 I. d.) on the assumption that 
the river in question belonged to Govern, 
ment. and at p. 183 (of 44 /. i ) on the 
assumption that it did not. There is 
however some discussion in an earlier 
passage of the judgment at p. 173 (of 44 
1. A.) 

"In Iho noxt place, it is by no moans easy to 
siv what is moantby a tiver or stream 'belonging 
to the Government,’ Tbesune <-xpressioa>if) 50 
Act of the L'liiicfl Kin!’'iom would probably con¬ 
note a Government ownership of the Led or tho 
banks of the river; hut ii. is quite p K<ihl,. that 
the l.iw of the Madras Pre-i i n v reco;;(iizes some 
proprietary right on the part of Government in 
the water Hawing in rivers and fitr.-ams. The 
law of the Madras Presidency as to rivers and 
streams certainly diflers in some resp cts from 
English law; Rnhert Ftichfr v Sfcii. of State 
( 11 ). Further the Madras Act No SofiyoSap- 

(1) (19101 SI Mad. 295=9 I. C.C7. 

(2) (19101 31 Mad. 366=8 I. 0. 367. 

(3) A. I. R. 1914 Mad. 634=37 Mad. 322=19 
I C. 770. 

(4j A. I. R. l',)1.6 Mid. 619=37 Mad. 865(n)=26 
I. C. 690. 

(5) A. I. R. 1914 M.ad. 174=33 Mad. 997=22 
I. C. 107. 

(G) ll')15l 39 Jfad. GT=26 I. C. 692. 

(7) (19151 30 1.0. 609. 

(8) (19161 .32 I. 0. 279. 

(9) (19171 42 :. C. 697. 

(10) A I.R.1917P.O 42=41 1.0.98=40 Mad 
8^6=44 I A 16G(P. C ). 

(11) (1909] 82 Mad. 141=2 I. 0. 326. 
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pears to emct that (inter alia) all standing and 
flowiuq water cot the property of private 
iiKlivldiials is the property of riovernment, 
but snbj3ct to the natural and easement rights of 
other landholders. If this section be relied on 
it is a nice problem whether a riparian owner, 
who is exercising bis natural or prescriptive right 
of taking water from a natural stream f .r pur¬ 
poses of irrigation, is taking witcr fr^in a .stream 
belonging to the Governmeut within the- mean¬ 
ing of the Ce=s Act. If ho is, the natural and 
prescriptive rigbtsof rinariaii ownersareseriously 
diminished by the Act, aud, wliero the Govern¬ 
ment have not expended money in improving the 
natural stre.ira. apparently without any sort of 
quid pro quo.” 

In view of tiie great diversity of views 
expressed in this Court and in the light 
of the iilioro ohsorvutions, it appears 
desirable that there should 1>0 a binding 
doeision of this Court as to the question 
which has again arisen in the present 
case. What wo have to see is which of 
these tnoanings is more in conformity 
with the intention of the legislature 
which passed the Act of 1865, and this 
intention is to be gathered from a careful 
consideration of the provisions of the Act 
and of the preamble. As has often been 
said, the pre.aml)l 0 is, as it were a key to 
the understanding of the Act and 
"may logifirn-itcly be conmlted for the purpose 
of solving any ambiguity, or of fixing the mean¬ 
ing of words which may have more than one, or 
of keeping the effect of the Act vvithin its real 
scope, whenever the euactiog oart of it is in any 
of those respects open to doubt: Maxwell, 5th 
Edn. p. G‘J,” 

At the same time, 

"tlie preamble cannot restrict or extend the 
enacting part, when the language and the object 
and scope of the Act are not open to doubt. It 
is not unusual to dnd that the enacting part is 
not exactly co-oxtensive with the preamble. In 
many Acts of Parliament, although a particular 
mischief is recited, the legislative provisions 
extend beyond it; Maxwell at pp. 73 and 71.” 

In Acfc 7 of 1865 the enactmeufe goes 
beyond the preamble, as has often 
been observed most recently in Lord 
Parker’s judgment. If now the reason 
for this can be ascertained, it will 
help to define more clearly the scope and 
purport of the Act and so throw light 
on the present question. The explana¬ 
tion is, I think to be found in the 
fact of revenue history which is referred 
to in the judgments of Sankaran Nair, J., 
especially in Second Appeal No. 573 of 
1911 [Zamindar of Kapileswarapuram 
V. Secy, of State (4)], that at the time 
the Act was passed and for reasons which 
do not concern us, the Secretary of State 
was pressing on the Madras Government 
the polioyof showing the water-rate on 


i9id 

irrigated land separately from and as 
additional to the assessment fixed on the 
land as dry. 

If now we read the Act as originally 
passed, in the light of this knowledge, it 
is apparent that it was drafted in defer- 
ence to the policy so as to give effect or 
enable effect to be given to it, and that 
this is the explanation of the fact that 
the body of the enactment goes beyond 
the preamble and enables the statutory 
rate to be imposed irrespective of the 
question whether or not the water is 
from a source on which public expendi¬ 
ture has been incurred and also irrespeo- 
tivo of the question whether the irriga¬ 
tion is old or new. Though this object 
is not mentioned in the preamble, it is 

brought out in the title, which is 
‘‘an Act to enable the Government to levy a sepa¬ 
rate cess for the use of water supplied for irriga¬ 
tion in certain oases.” 

Section 1, which is applicable to raiyat- 

wari holdings, enabled Government 
“to levy at pleasure, on the laud so irrigated, a 
separate cess for the use of the water which cess 
shall bo additioual to any land assessments that 
may be leviable on the said land as unirrigated 

9 

or punja ’ 

in accordance with the policy then fa¬ 
voured by the Secretary of State, and 
declared that these provisions should ex¬ 
tend to permanently settled estates to the 
extent to which they were not entitled 
by virtue of engagements with Govern¬ 
ment to irrigation free of separate charge. 
It is now settled by their Lordships de¬ 
cision after much divergence of opinion 
in this Court that the owners of these 
estates are entitled to make the fuHnst 
use of the facilities for irrigation which 
existed at the date of their grants with¬ 
out incurring liability to pay water-cess 
under the Act. 

We have thus what appears to tne to 
be an adequate explanation of the fact 
that the Act goes beyond the preamble 
by providing for the imposition of the 
statutory separate cess, not only where 
expenditure from Government funds has 
been incurred in the construction and im* 
provement of works of irrigation an 
drainage, the case contemplated in ® 

preamble, but also in the ® .v. nnr- 
‘‘whenever water is supplied or used for P 
poses of irrigation from any river.^ stream 
. . . . belonging to Government.” . 

It may be said, and truly, t ® . 
raiyatwari tracts the system of ebar^ » 
separately a dry rate of assessmen 
water rate might have been introducen r 
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Government 'without any fresh legisla¬ 
tion, and that in the case of permanently 
settled estates it has been introduced by 
the Act in the very limited class of oases 
in which the statutory cess is payable in 
such estates. Whether for the purpose 
of complying with the policy of the Secre- 
tary of State, or for whatever other rea. 
son the legislature proceeded in this 
manner, we are only concerned with it in 
so far as it throws light on the .meaning 
with which the words “belonging to 
Government” were used in the -Act. As 
already pointed out, this much seems 
clear: that they were inserted to make it 
plain that the cess was to be imposed in 
cases not coming within the preamble. 

In an Act of the United Kingdom Lord 
Parker says they would probably connote 
a Government ownership of the bed or 
the banks of the river, that is to say 
that ’is the meaning they would have 
prima facie in an Act drafted by an Eng¬ 
lish lawyer; and it must be remembered 
that this Act, as appears from the papers 
referred to in some of the earlier cases, 
was drafted by the Government Pleader 
who was then an English barrister. Now 
if for a monent we apply that meaning 
to the Act, we find that in raiyatwari 
tracts it empowers Government to levy 
the separate water-cess in all cases 
where the banks and bed, or at any rate 
one bank and half the bed, of the river or 
stream, are owned by Government. This 
comprises nearly the whole irrigated area 
in raiyatwari tracts. There must, of 
course, he some cases in which raiyatwari 
tracts are irrigated under easement rights 
from rivers of which Government has not 
the ownership of the bed and banks; but 
such oases must be comparatively rare, 
and as already pointed out the desired 
separation into dry rate and water rate 
could be effected as regards them, if so 
desired, without legislative authority. As 
regards permanently settled estates also 
this meaning appears adequate, because 
water taken pursuant to natural or ease¬ 
ment rights existing at the date of 
the grant from rivers and streams the 
banks and bods of which are '’in perma- 
nently settled estates, is not chargeable 
under the Act, unless the supply has 
been improved at the public expense—a 
case expressly provided for in the 
Act; and cases of water being taken in 
excess of sucli rights are too rare to 
Mqmre legislation of this character and 


could bo dealt with under the ordinary 
law by restraining the user. Not only 
then is the sonso that in which the words 
would prima facie be used by an English 
lawyer, but it is found to correspond 
with the scope of the Act, and it has also 
the great advantage over tlie rival moan¬ 
ing of giving some effect to the words 
belonging to”, which must have been 
intended by the framers of (lie .\cb to 
have some effect and not to he j'uroly 
otiose or even misleading as applied to 
rivers and streams. If all streams and 
rivers in the Presidency belong to 
Government, the words "belonging to” 
would not have been made applicable to 
rivers and streams and the section would 
have read 

"whenever water is supplied or used for purposes 
of irrigation from any river or stream, or from 

any channel, lank, or work belonging to or con¬ 
structed by Government." 

This goes to show that these words 
were applied to rivers and streams be¬ 
cause the framers of the Act proceeded 
on the view which English lawyers might 
be presumed to take that the ownership 
of the river at any point depended on the 
ownership of the banks and bed. On the 
whole, as a result of the further consi- 
deration which I have now given to the 
subject. I am inclined to think that for 
the purposes of Act 7 of 1865 the owner, 
ship of the river or stream was intended 
to depend on the ownership of the bed 
and banks. It is, as I have said, desirable 
that there should be a binding decision 
on tliis que.stion, and also supposing this 
to be 80 , on the further question as to 

the effect, if any, of Act d of 1905. The 
somewhat exceptional circumstances of 
the present second appeal are that there 
is a finding that water has been taken 
for irrigation in excess of natural and 
easement rights from a river at a place 
whore the banks and bed belong to tlie 
zaraindar. The river is one which rises 
in hills belonging to Governnienb and 
passes through raiyatwari tracts before 
entering the zamindari. I would there 

fore refer to a Full Bench the question. 

IS the river in question a iver belonging 
to Government within the meaning of 
Act 7 of 1865 ? 

Oldfield, J. I agree to the reference 
proposed. But I desire to say that in 
doing so I commit myself to no opinion 
as to the legitimacy of resort to the mat¬ 
ter referred to in the judgments in 
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Z'lii'in ni: f !ui pileswiirupuraviv. Secy. 
'■‘Z' (3) ;i5 a ground of decision or as 

til iL) coiii|u-ehen5iv0 chaiacier or its 
oll'ecL 

Opinion 

Abdur Rahim, J.—Tho question re- 
feried to us is whoflier a river callel 
"Maru larnabhi, which i isingin tl»e h'lU tio- 
longii.g to t!io Govnrnnient Hows through 
raivatwari tracts, then through tlie Kui- 
iii\'adi /janiindari an 1 again tlirough a 
Govornnient village, cm he said to he a 
river belonging to the Government, within 
tho iiif'Uiing of S. 1, Madias Irrigation 
Cess Act 7 of 1^6.3, as amended by Act 5 
of H)00. The question arose in connexion 
with the Jight claimed hy a pattadar of 
the Kannivadi Zaniindari to take water 
from this river at a place wit.hin the 
limits of the zaniindari for irrigating 
zaniindari lands, without being liable to 
a separate cass levied under tho above- 
mentioned Act. This Act enables the 

Government to levy a separate cess for 
“water supt lied or u.^cd for purposes of irrigation 
from any river, stream, channel, tmk or work 
belonging to or constructed by Government," 

subject to certain provisos with which 
we are not concerned in this reference. 
It does not however purport to indicate 
the class of rivers or streams which were 
within the contemplation of the legis¬ 
lature, but fdiero is another Act of the 
Madras fiegislature, the Madras Land 
Encroachment Act ‘S of 1905 on which 
considerable reliance has been placed in 
support of the contentions on behalf of 
the Secretary of State. It ia enacted by 
its Section 2 (1) : 

“All public roads, streets, lanes and paths, the 
bridges, ditches dykes and foaces on or beside 
the same the bed of the sea and of harbours and 
creeks below high-water mark, and of rivers, 
streams, nalas, lakes and tanks, and all canals 
and wator-courses, and all standing and do.viog 
water and all lauds, wherever situated, save id 
60 far as the same are the property: 

(a) of any zamindari, poligar, mittadar, jagir- 
dar, shrotriemdar or insmdar or any person 
claiming through or holding under any of them; 
or lb) of any person paying sbist, kaitubadi, 
jodi, porruppu or quit-rent to any of the afore¬ 
said persons; or (c) of any person bolding under 
laiyabwari tenure including that of a jenmi in 
MnUbar, or of a wargdar in South Kanara, or 
in any way subject to the payment of land 
revenue direct to Crovernroent; or (d) of any 
other registered holder of land in proprietary 
right; or (e) of any other person holding land 
under grant from Government otherwise than 
by way of license; and as to lands,save also in 
so far as they are temple site or o\\ u:d as house- 
site or backyard, are and are hereby declared to 
be the property of Government ex^pt as may be 


otherwise provided by any law for the time being 
ill force, subject always to all rights of way 
aud other public rights and to tbe natural and 
casement rights of other landowners, and to all 
customary rights legally subsisting," 

Within the last eight years these en- 
actmouls have been the subject of discus, 
sion in a number of cases, but the deci¬ 
sions are conflicting and do not supply a 
clear preponderance of opinion in support 
of ono view of the law rather than an¬ 
other. In t\\eiirstUrlam(i?i%B,Kanduktiri 
Mahalakshmamma Garu v. Secy, of 
Slate (l), Miller and Uunro, JJ., ruled on 
the strength mainly of S. 2, Act 3 of 
1905, that the water of a stream or river 
belongs to the Government even though 
its bed or banks may belong to thezamin- 
dar and that the zamindar irrigating his 
land with such water is chargeable with 
a separate cess. Generally speaking this 
interpretation has been upheld by Old¬ 
field, J , in Secy, of State v. Eannepalli 
Janakiramayya (7) and was accepted 
apparently without further discussion by 
Arnold White, C •!., and Ayling, J.,ic 
Secy, of State v. Ambalavana Pandara^ 
sannadhi (2). On the other hand San- 
karan Nair, J., in Secy, of State v. Kan- 
nepalli Janakiramayya (3), Sadasiva 
Aiyar and Bakewell, JJ., in Secy.ofSlaU 
V Kannepalli Janakiramayya \V, the 
learned Chief Justice and Seshagin 
Aivar. J.. in Secy, of State v. Maharaja 
of Bobbin (8) and myself in Secy, of State 
V. Ambalavana Pandara Sannadht 
have expressed a contrary opinion. The 
judgment of Miller and Munro, JJ-. 

the first Urlam case (l) has since been 

reversed by the Judicial Conomitteeof ® 
Privy Council [see Kandukuri Balasu^^ 

Prasadha Row v. Secy, of ,/* 

their Lordships holding that tbe Or 
zamindar concerned in that case P 
tected hyan engagement within 

ing of the proviso to S. 1, Act 7 of 1 • 

But Lord Parker who delivered J 

Board’s judgment, while indicating lu 
passage cited in the order of - 

problems that might arise upon the 
etruction of the two statutes . g 
rights of the Government in the 
and streams of this Presidency, J® J 
from expressing any opinion on t 

] 80 ti* ic Qf 

In construing the '^vords ^ 

stream belonging to to 

7 of 1S65 it would be quite 
take into consideration tbe 
law in this connexion as it 
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time of the passing of the Act, and we 
are also bound to give effect to any later 
statutory enaotmont by which the legis¬ 
lature may have detined the river or 
stream which belongs to Government. 
As regards the 6rst, the learned Govern¬ 
ment Pleader at one part of his argument 
contended that S. 1. Act 3 of 1905, was 
intended to clear away any doubt that 
might have been entertained as to the 
rights of the Government in the proper¬ 
ties mentioned therein, but he did not 
make any attempt to prove that the Com¬ 
mon law of the Presidency was in accor¬ 
dance with the interpretation which he 
sought to place on the enactment. In 
fact the materials available for forming a 
debnite conclusion on the point ana 
meagre and insufficient. In liobert 
Fischer v. Secy, of State (ll) it was laid 
down that the Government has power by 
the Customary law in India to regulate 
in the public interests the collection and 
distribution of water of rivers and 
streams flowing in natural channels pro- 
yided they do not thereby inflict sensible 
injury on other riparian owners and 

diminish the supply they have hitherto 
utilized. 


This paramount right of the Goveri 
mont is held to be independent of tl 
ownership of tlie bed of a river, bi 
for the purpose of exercising its contr 
the Government would not be warrantc 
in committing an act of trespass. It 
not necessary for us to examine liow fti 
these propositions, beyond which, it ma 
be mentioned, the learned Governmer 
1 loader was apparently not in a positio 
to carry the rights of the Government i 
60 far as they wore established by th 

rulings of this Court apart from any U 

gislatiye enactment, are well foundet 

For It 18 obvious that the ruling in Rc 

iert Ftschcr v Secy, of State (ll), whic 
s referred to by the Judicial Oommitte 
in Kandnkun Balasurya Prasadka Ro\ 
V. Sccy. of State (lO) as showing tha 
the law of the Madras Presidency as t 

streams is different in som 
respec 8 from the English law. does no 

bo said that a river or stream belongs t 

Goveroment beeause it baa the power i, 
the public interests to regulate the dis 
tnbution of Its water, since it is clearP 
recognized that this right of the Govern 
ment is not m any way in supersessior 
of the rights of the riparian proprietors 
1919 M/53 Si 54 


As to S. 1. Act 7 of IBC.-), a Full Poncli 
of this Court m Secy, of State v. Maha- 
(ieo Saslngal (12) f)ointodoiit that it goes 
further than the proainble, enabling the 
Governmont to lovy wator-cess for use of 
waters derived from a natural stream bo- 
longing to tlie Government even tlioiigh 
the Government might not have incurred 
any expenditure in connexion therewith. 
This is now placed beyond any doubt by 
the judgment of the Privy Council in 
Kandukiiri Balasurya Prasadha Row 
v. Secy, of State (10). Therefore even 
It Mr. \6Dkatarama Sastri is right in his 
contention that the word "constructed” 
might be applied to river or stream” as 
well as to ‘channel, tank or work”, the 
power of the Government to levy cess 
clearly extends to natural streams belong- 
ing to the Government. 

There has been much discussion as to 
what the words ‘‘river or stream” in 
Act f of 1865 wero intended to import, 
whether merely bodies of flowing water 
or whether also the bed and the banks as 
forming part of a river. Jessel. M. It., 
in Taylor v. Corporation of St. Helen 
(13) detinss a stream of water as ‘water 
which runs in a defined course so as to 
be capable of division” and “a water¬ 
course” has been defined by Lord Ten- 
^rdon, C. J., in i?ea; v. Inhabitants of 
Oxfordshire (14) as ‘‘water flowing in a 
channel between banks more or less 
defined.” Lord Watson in M'Nah v. 
Robertson (15) says: 

••The word ‘stream’ in its primary sense denotes 
a body of water having n.s such body a continu- 
(low in one direction.” 


s aennicion ol a river is a 
running stream pent in on either side 
with walls and banks.” But these defini¬ 
tions do not necessarily imply that the 
bed and the banks do not form part of a 
water-course: see Angel on Water Courses 
cO. Whether by a river or stream only 
the flowing water is intended or also the 
banks and the bed must depend on the 
context and the question therefore is in 
what sense did the legislature, intend 
that a river or stream should be under¬ 
stood as belonging to the Government*’ 
in S. 1, Act 7 of 1865. In the absence 
of any indication to the contrary we 
must give to the expr ession a meaning 

(12) Ll9in 40 Mad. 68=39 1. 0.193. 

(18) 118771 6 Ch. a 264=46 L. J. Oh. 867. 

(14) [18801 1 B. 4 Ad. 289=8 L. J. K. B. (o. s ) 
354. 

(16) [18971 A. C. 129=60 L. J. P. 0. 27. 
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and significance known to the law. When 
a river or pfream rises and terminates 
entirely within the limits of any person’s 
land, that person is its owner in the ful¬ 
lest sense, just as much as he is the 
owner of the soil of his domain and of 
the trees growing thereon. If therefore 
any river runs in its entire course 
within Go\ernment land that river is 
undoubtedly within the scope of the 

section _ . , • u 

But there is a qualified sense in which 

in law a natural stream flowing through 
the lands of a number of persons, each 
one of whom is entitled to use the water 
of the stream as it passes through his 
land as a natural advantage belonging to 
the land and as incidental to his right to 
the soil itself, may be said to be the pro¬ 
perty of such persons collectively or in¬ 
dividually. Lord Wensleydale in the 
following well-known passage in Chase- 
more V. liichards (16) observes: 

“It has been now seUled that the right to the 
enioynient of a natural stream of water on tbc 
surface, ex jure naturae, belongs to tbc proprietor 
of the adjuiiins lands, as a natural incident to 
the right to the soil itself, and that bo is en¬ 
titled to the benefit of it, as be is to all the 

other natural advantages belonging to the land 
of which be is the owner. He has the right to 
have it come to him in its natural state, in How, 
quantity and quality, and to go from him 
without obstruction, upon the same principle 
that he is entitled to the support of his neigh¬ 
bour’s soil for his own in its natural state.’’ 

The same learned Judge as Baron 
Parke had laid down in Embrey v. Owen 

(17): • • 

“The right to have the stream to flow in its 
natural state without diminution or alteration 

is an incident to the ^property in the land 
through which it passes, but flowing water is 
publici juris, not in the sense, that it is a bonum 
vacans, to which the first occupaiit may acquire 
an exclusive right, but that it is public and 
common in this sense only, that all may reason¬ 
ably use it who have a right of access to it, that 
none can have any property in the water itself 
except in the particular portion which he may 
choose to abstract from the stream and take 
into bis possession, and that during the time of 
his possession only: see 3/aso>i v. Hill (18). 
But each proprietor of the adjacent land has the 
right to the usufruct of the stream which flows 
through it.” , 

Lord Selborne in Lyonv. Fishmongers 
Company (19). after reviewing the above 
and other authorities, points cut that it 
is by reason cf his ownership of the ad- 
jo i n i ngland^hab_j^^ipar^^ 

(16) U8B91 7 H. L. 0. 349. 


(17 

(18 

(19 


(.1851 

U8S3' 

L1876 


6 Ex. 368. 

5 B. & Ad. 1=2 L. J. K, B. 118. 
1 A. 0. 662=46 L. J. Ch. 68. 


acquires the right to the usufruct of the 
water, for it is that which enables him 
to have access to the stream and to ex¬ 
clude others from it. The owner of land 
on the bank of a river is also presumed 
in law to be the owner of the bed op¬ 
posite to his land ad medium filum aquae. 
We find therefore that learned Judges, 
having in view the nature of the rights 
of a riparian proprietor in the water of 
a stream adjoining his land, have spoken 
of him as owner of the stream, such as, 
James, L. J., in B^^sh v. Troiobridge 
Waterworks Company (20), Cockburn, 
C. J., in Stone v. Corporation of Yeovil 
(21). Except in the above sense owner¬ 
ship cannot bo predicated of a river any 
more in India than in England. It is 
not the center tion of the Government 
that riparian rights are not recognized 
by tho law ol this Presidency, or are 
substantially different here from those 
established in England except perhaps to 
the extent indicated in Fischer s case; 
Rolert Fischer v. Secy, of State 
(ll). That very judgment takes the 
right of the riparian owners to be well 
recognized in this Presidency. The legis* 
laturo has also assumed the prevalence 
of such rights [see S. 7, Ulus. (h}» 
Easements Act. 5 of 18E2 and S. 

Act 3 of 1905, itself on which reliance is 
placed by the Government] not as taking 
away riparian rights bub as conferring 
on the Government tho power to 
cess for tho use of waters of rivers ana 
streams belonging to the 
irrespective of such rights, 
rights are not unoften asserted and ex 
cised by the Government itself m 
noxion with raiyabwari lands " 
they claim proprietary rights ana 8 

bo those of a landlord. 

Apart from such ownership 
possession of the banks of a river ^ 
to a riparian proprietor, I do ^ _ 

that before the Urlam case 
ment had even claimed any ot 
of proprietorship with respect o 
waters So far therefore it ^7" 
that by "a river or stream 

the Government ’ the ( i865 to 

facie intended in S. 1, Act o 

connote a Government owner ^ 
banks and the bed. Has o. « 

1906 then conferred on cn 
Government a right of 

,(20) U876] 10 Ch. A. p. l87. 

(21) U8773 2 0. P. D. 99=46 
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water of a natural stream higher than, 
and different in its nature from, what 
the law recognizes as incidental bo ripa¬ 
rian proprietorship ? The history of the 
Act is well known. It was passed in 
consequence of a decision of this Court 
in Mariathapii Bamaya v. Secretary of 
State (22) to legalize the practice of im¬ 
posing what was known as penal assess¬ 
ment on lands claimed by the Govern¬ 
ment and which are encroached upon by 
a private individual. For that purpose 
S, 2 declares what shall be deemed to be 
the property of the Government and the 
rest of the Act lays down the mode of 
levying assessment or ejecting trespas¬ 
sers from Government lands. To define 

the incidence of water-cess is clearly not 
within the professed objects of the Act. 
At the same time if by S. 2 it has desig¬ 
nated class of rivers or streams as 
belonging to the Government, the Govern¬ 
ment will be entitled to levy cess for the 
U30 of such waters under the Irrigation 
Cess Act. S. 2 ol the Acfc, the langua ;^0 
of whijh appears to have been borrowed 
from the Bombay Act 5 of 1879, cannot 
be said to be very happily worded. It is 
undoubtedly a wide and sweeping enact¬ 
ment, for there can be no question that, 
so far as lands are concerned including 
those covered with water, it declares 
such of them as are uot the property of 
any of the various classes of land owners 
in the Presidency to he the property of 
the Government. At the same time every 
endeavour is made to make it clear that 
the Legislature did not by this enact¬ 
ment mean to deprive any private in- 
dividual of his property or of any rights 
connected with immovable property. 
The contention on behalf of the Govern- 
mont based on this Act may perhaps be 
best expressed in the language of Miller, 
in the following passage in Kandu- 
kun Mahalakskmamma Oaru v. Secy of 
State (1): 


‘■8o far aa this oaae ia concerned the proviaiona 
of B. 2 amount to a declaration that, subioct to 

0^ other land- 
Btanding and flowing watera which 
anyone elae are the pro- 

nf III ^’«nment. Now clearly the 
waters of the Vamaadhara river do not belong to 

tb6 n?or QD Dot o^d the wntAr* * i 

right aa defined by the Ea8emenu*\c[ “/ed 
by Act 8 of IMS. bntlt i. z>ot TontMedTat 
the water la their property*. Ufollowa tbatit 
1* th ft property of the Government. 

(22) C1904] 27 Mad. 88C~ ' 


And if the body of the water forming the rivor 
13 tbo property of tho Govermnent, tho river it 
scorns to me, belongs to the (Jovernmont within 
the meaning of Act G of 17(15, even tliougli tho 
bed may be vested in tlio owners of land along 
the banks, so as to give thorn tho right to ancro- 
tions or 'lankae’ forming therein. Tho Vam- 
sadhar.a river is undoubtedly a natniai -stronn, 
and the definition of a natural ^t^ealn .’iven in 
the explanation to S. 7, Irlascinonts Act, in¬ 
dicates that in the eye of tho law tlie str. ain is 
the (lowing body of w.ator; and a stream was de¬ 
fined by Lord Watson in M'Nabv. H"hfrhnn 
(15) as‘a body of water having as such bodv a 
coQtiuuouR Jlow ic ODG direction',** 

If this interpretation bo correct, we 
must give effect to it even though the 
natural or prescriptive rights of riparian 
owners would, as stated by Lord Parker, 
be seriously diminished by the Act and 
where the Government have uot expended 
money in improving tho natural stream, 
apparently without any sort of quid pro 
quo. In tho first place it must be poin¬ 
ted out, though it hardly affects the 
question under considbration, that S. 2 
cannot properly he sail, as lias sometimes 
been assumehto liave made any change 
in the ordinary rules regarding burden ef 
proof, for I find nothing iu it which 
necessarily implies that whenever the 
Government lays claim to any land or 
water it lies upon the party against whom 
the claim is made to show that the pro¬ 
perty belongs to him, quite apart from 
other considerations regulating the onus 
of proof as dealt with in the Evidence 
Act. Then whether a body of flowing 
water can be said to be the property of 
tho owner of the land by which the 
streiin flows deiiends on the meaning to 
bo attached to (ho word ’’property’ as 
used iu this section. According to tho 
Common law of England running water, 
strictly speaking, cannot he the property 

of anyone except by statutory enact¬ 
ment. 

But a riparian proprietor, as I have 
stated, is in a qualified sense the 
owner of the stream adjoining bis land, 
o. 2 itself proceeds on that assumption; 
otherwise there would have been no need 
to enumerate the landowners whose pro¬ 
perty in a water-course and in flowing 
water among other things is left intact. 
Now It would be a violation of the ordi- 
nary rules of interpretation to bold that 
when flowing water” is declared by 
S. 2 to be the property of the Govorn- 
ment save in so far as it is not the pro¬ 
perty of a zamindar or other land owner, 
that the proprietorship in contemplation 
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ill the two case? was intended to be of a 
dilTeronb character. 

That the rights of the Government in 
water declared by this section are in con¬ 
nexion with its position as a land-owner 
may also well be deduced from the use of 
the words “other land owners” in the 
saving clausa. Rights in water are in- 
cidental to the ownership of the land by 
which it llows or on which it stands, so 
that hv the conveyance of a parcel o: 
land the rights in the water covering any 
portion of it will pass. This is the law 
not onlv in England but. so far as I am 
aware, in India as well. If it was the 
intention of the Madias Legislature to 
confer on the Government new rights in 
flowing water of a nature hitherto un- 
Icnown to the general law either of India 
or England, and which would materially 
diminish, if nob practically destroy ex¬ 
tensive and valuable vested rights of 
riparian proprietors in this Presidency, 
one would have expected them to carry 
out such intention by a more direct and 
lucid process than by the introduction 
of certain general words capable of 
more than one construction in a statute 
dealing with a wholly different sub- 
,) 0 ct. In niy opinion when the legis¬ 
lature says that all “(lowing water” in 
the Madras Presidency is the property of 
the Government save in so far as it is the 
property of a zamindar or any other 
landowner, it means only to declare with 
respect to (lowing water passing through 

the lands of Government as well as of a 
zaraindar that the Government has in 
them rights of the same kind as the 
zamindar himself as a riparian owner 
enjoys under the ordinary law, and not 
rights of a higher character materially 
impairing it not altogether superseding 

the landowner’s rights. , . ^ 

The conclusion that I come to is, that 
where, as in the case in which the ques¬ 
tion under reference has arisen, both the 
banks and the bed of a river at the place 
at which water is taken by the zamindar 
do not belong bo the Government, the 
river cannot be said to belong to the 
Government for purposes of S. 1, Act 7 
of 1865. The answar to the question re¬ 
ferred will therefore be given in the 

negative. 

Ayling, J.—I agree that the answer 
must be in the negative. The main autho¬ 
rity in support of the position contended 
for by the learned Government Pleader 


is the judgment of Miller, J., (concurred 
in by Munro, -T.) in Kandukuri Maha. 
lakshmavima Gai'u v. Sciji of State (l). 
This ruling was quoted without com. 
raent or discussion by the late Chief 
Justice and myself in a case which came 
up for disposal very shortly afterwards 
[Secy, of State v. Ambalavana Pandara- 
sanadhi (2)] and relied on as one of two 
alternative grounds for our decision there- 
in. We must, no doubt, be taken to have 
followed it, though the report of the case 
does not show, and my memory does not 
enable me to say, whether any attempt 
was made bo question the correctness of 
of the ruling. However that may be, 
sitting as a member of a Full Bench, on 
which the ruling is nob binding, and 
after hearing a full argument on the 
point, I can only come to the conclusion 
that the learned Judge’s application of 
S. 2.Acb3ofl905 is one from which I 

should respectfully dissent. 

There was considerable discussion be¬ 
fore us as to the meaning to be attached 
to the word ‘ river” in S. 1. Madras 
Act 7 of 1863. whether as including the 
bed. banks and water, or only the water 
flowing down the river bed. I do no 
think it makes any practical difference 
in the present connexion, and the choice 
of meaning must always depend 
on the context. In construing S. , 
should be inclined to interpret the word 
“river” as including both the bedand the 
banks as well as the water; and 11 in 
the close juxtaposition of the ter 

“work” in the same clause tends strongly 

to support this view. Bub whicbeve 
meaning be given seems to me to i 
little difference. The bed and 
found as a fact to belong to the z® 
dar; and I agree with the • 

pressed by the learned Chief Jiist , 
his Order of Reference that L? lUg 
pose of construing Act 7 of 1 ^ 

ownership of the water of a ^ 

follow the ownership of the bsd ®n^ 
banks. In fact, no authority o®® 
cited, nor, so far as I can see, any 
ment has been seriously aodressea 

for the proposition that. 
effect of Madras Act 3 of 1905. 

of the river, while flowing throagbz*“ 

dari limits, was the property o 
ment. Some reference was ® 
Fischer's case Robert Fisher - to 
State (11). but this contains no ^ 
support it. AVhat has been conte 
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that it was the property of no one, rely¬ 
ing on the doctrine of English law ex¬ 
pressed in 28 Halsbuiy. para. 649, that 
flowing water cannot be the subject of 
property. Construing the term ''pro¬ 
perty in the most complete and abso¬ 
lute sense, this, of course, commands as¬ 
sent. It is not suggested in the present 
case for instance that the zamindar could 
pursue the drops of water after they had 
flowed out of the territorial limits of his 
zamindari and claim them as his own. 
But as long as they are flowing within 
his zamindari, they may be his and, I 
think, are his, in a very real and valuable 
sense, whether we call his property usu¬ 
fructuary or use ony other word. And 
this kind of ownership of flowing water 
is recognized in the clearest manner in 
the judgments of English Courts: Vide 
James, L. J., in Bush v. Trowbridge 
Waterioorh Co. (20), to which may be 
added Stone v. Corporation ofYeovil{^\). 
This seems to me sufficient legal autho¬ 
rity for what I should be inclined to 
hold on grounds of common sense and 
iSquity that the owner of the bed and 
ibanks of a river is also the owner 
l(though in a special and qualified sense) 
of the flowing water, so long as 
it passes between those banks and over 
that bed; and that the term "property" 
may not be inaptly applied to such 
ownership. 

Now Act 3 of 1905 declares that 
flowing water inter alia is the property 
of Government "save in so far as it is the 
property I (so far as we are here con¬ 
cerned) 'of the zemindar," If at the 
time of passing of the Act, it was already 
the property of the zamindar the Act 
makes no difference; and the contention 
put forward for Government and accepted 
in Kandukuri Mahalakshmamma Garu 
V. Secy, of State (l) ig gimpiy that 
because the zamindar’s property in the 
flowing water is not absolute, it should 
be treated as a nullity and the saving 
clause held inapplicable. I cannot accept 
this. It is not seriously suggested that 
this Act operated to confiscate existing 
private rights, and. in my opinion, it 
was not intended to. In so far as the 
river, whetherinthe broaderor narrower 
sense, was the property of the zamindar 
before the passing of the Act it remained 
his property afterwards; and before the 
Act, his rights to use flowing water and 
prevent others from using it were oer- 


tainly such as to make it impossible to 
call it tlio property of Ciovornmont. In 
my view therefore the enactment of 
Act 3 of 1905 does not affect the present 
case, and, apart from its operation, the 
decision can only ho against the owner¬ 
ship of the river by the Government. 

Oldfield, J.— The (luestion whetlier 
S. 2, Act 3 of 1905 involves any dcclara- 
tion regarding the burden of proof of tho 
right to water or of its ownership does 
not arise directly in this case and I 
therefore think it unnecessary to exj>re 9 s 
any opinion regarding the portion of the 
judgment of Abdur Rahim, J., in which 
it is considered. With this reservation 
I concur in the judgments just delivered 
and in a negative answer to the question 
referred. 

Sadasiva Aiyar, J.—In the course of 
my judgment in the case of Secy, of 
State V. Kannepalli JannJciramoyija (7) 
the following remarks occur at lu 419 (of 

29 M. L. J). 

■'There were some arguments advanced at the 
Bar on the question whether the words 'river,' 
stream,' 'channel' and 'tank' found in 
S. 1 (a), Madras Act 7 of 1865, meant (1) the 
bed, banks and the volume of waters (all taken 
together) of and in the river, stream, channel ' 
or tank; (2) or whether it meant the bed alone 
or bed and banks alone of the river, stream 
channel or tank; or (S) whether it meant only 
the collection of the waters in the river, stream, 
channel or tank. I think Cl. (b), S. (1) of that 
Act. which speaks of ‘water from any such river, 

.stream, channel or tank ' clearly indicates that 
the words ‘river, stream, etc.,' are used in the 
sense of the collective body of waters which are 
called river, stream, channel or tank according 
to the respective configurations of the recep¬ 
tacles." 

After the full arguments I have heard 
in the case, I feel confirmed in my view 
that the primary meanings of the words 
river" and ‘stream" connote the collec¬ 
tion of waters and exclude the bed and 
banks. I do not deny that by a justifiable 
use of words (called ‘jahath lakshana 
vritti in Sanskrit), the words may be 
made to mean the bed alone or one bank 
alone or both banks to the exclusion of 
the body of water (as when wo say a 
village on the Ganges), But the ordinary 
and primary meaning is clearly the collec¬ 
tion of waters (in 8 tanc 0 "“tho usual ex¬ 
pressions water of or from a stream or 
,, ,,bed of a river," "banks of a 
nver, bathing in the river," "the river 
18 muddy," and so on). Especially the 
word stream" from its very root mean¬ 
ing primarily connotes the body of water 
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flowin'* in a current and in Sanskrit also 
the primary meaning of a river is the 
"jalrt parvaham." In Murray’sDictionary, 
tlie primary meaning of the word river 
is given as ‘ a copious stream of water, 

etc.” At p. 423 (of 29 M. L. J.) of the 
same judgment, I said with reference to 
the Madras Act 3 of 1905: 


“There can be no doubt that the Government 
starts with a stronp; ; resumption in their favour 
under Madras Act of 1005, that all siandiog 
and tlowinp waters belong to them, but it is a 
rebuttable presumption.” 

Section 2 of the Act says that "ail 
standing and flowing waters” (save in 
so far as tlie same are the property of 
others) "are hereby declared to be the 
property of Government.” On this lang¬ 
uage I am still of opinion that the 
legislature intended that when a dispute 
arises between Government and a private 
person, the burden should rest on the 
latter of proving that a particular' water’’ 
belongs to him, though of course proof by 
hini (or admission by Government) of 
present use and possession will easily 
shift the buiden on to Government. I 
do not think it necessary to consider at 
length the argument that the language of 
S. 2, grammatically considered, does not 
make all standing and flowing water itself 
the property of Government but only the 
bed of all stan-ling and flowing water. 
In my opinion the language could not 
bear such construction and the matter 
seems to be conciaded by the following 
sentence in the judgment of their Lord- 
ships of the Privy Council in Kandukuri 
Balaaurya Prasadha Bow v. Secy, of 
StaieiXO)’. 

“Further the Madras Aot 3 of 1905 appears to 
enact that (inter alia) all standing and flowing 
water, not the property of private individuals, is 
the property of Government, but subject to the 
natural and easement rights of other land¬ 
holders." 

In Secy, of State v. Kannepalli 
Janakiramayya (7) I said: 

"Id this connexion, 1 wish to point cut that 
not only all ‘ standing and flowing waters' 
wherever situate, are and are declared to be the 
property of Government, but the words just com¬ 
ing after the words' ‘all flowing and standing 
waters’ in S. 2 (l) Act 8 of 1905 are 'all lands 
wherever situated.’ Thus as regards all lands 
also wherever situate, the presumption is created 
by that section that they belong to Government 
unless proved to belong to zamindars, inamdars, 
etc. As regards standing water in tanks, can it 
be reasonably argued that the ownership of the 


tank b^d ha-i nct'ning to do with the ownership 
of the wal’ r stat*ding on it? Can it be said 
that. evt*ti though ihe rain water fills th“ tank, 
the standing water in it is the property of 
Govornuienl? The section again assumes that 
zemindar?, poligars. inamdars. etc. can have the 
same kind of‘property’ or ovrnership in stand¬ 
ing and tlowing waters as Government is declared 

to posse.ss.That flowing water by itsvery 

nature can never be the absolute property of the 
Government or anybody else (though the owner¬ 
ship in a very real sense can be predicated of it 
as vesting in a person so long as the water con¬ 
tinues to be situated vertically over land belong¬ 
ing to that person) is clear to my mind; and 
when S. 2 (l) says that all standing and flowing 
waters are hereby declared to be thje property of 
Government (except as may be otherwise provi¬ 
ded for by any law for the time being in force, 
subject always to all public rights and natural 
and easement rights of other landowners and to 
all customary rights) it seems to me that the 
legislature did not intend to give to the Govern¬ 
ment greater rights of ownership in flowing 
water than the principles of general jutispru- 

deuce would allow.When water flows in a 

river over the bed portion belonging to one 
owner, that water is temporarily and usufructu- 
arily his property (subject to well-known 
natural rights of others). As soon as it leaves 
that portion of the bed and begins to flow over 
another bed-portion belonging to another owner, 
the water becomt-s the property of the owner of 
that bed-portion, subject again to the same 

riglits.I can find nothing in S, 2, MadiM 

Act 3 of 1905, which was intended to give the 
Government greater rights over standing or flow 
ing w-iter vertically over their land than any 
other proprietor of land (like a zamindar or 
inamdar) has over water standing or flowing 
over bis.’ 

At pp. 427 and 428 (of 29 M. Ti. .T.) I 
said: 


“There are two well-known legal maiinQswhich 
usually come to mind in such cases. j, 

currit et debet currere cit currere solebat, 
signifies that water flows and ought 
used to flow. Grounding on this ™**'*?' .q[j. 
usually stated that there is no property 
niu g water, but merely a right to use iti * 
right may only be exercised so as not 
fere with the use of the water by o*'**®^ s. -.o 


(as I have said already) ic is uui nertv’ 

ourselves by juggling with the word P 






soIm«. 
the sou, 


‘The other maxim is cujus est 
meaning that whoever is the owner ^ 

it is his even to the Jk- basis of 

middle of the earth. This maxim 
the rule that waters in ponds, belong t® 

situated on land owned by a flowi®8 

him in a very real sense, and that ^ 

water also running over his kind 

teal right of property though of a q . to 

.How else is a or flo«^‘“* 

prove bis “property" m “Lity" in 

water" except by proving hw P l"{jeat 
land situated under such wate , 
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from S. 2 (l) (a) itsoU that such ‘‘property” can 
«xi3t in him ? Narasimhd Sastrial v. Secv of 
State (28). 

'There is, no doubt, a distinoiton in the extent 
oi the properoty or ownership rights of a man in 
water over his soil, according as the water is 
standing water (as in a tank) or water naturally 
flowing as a river (though the waters cannot be 
said to belong to anybody else so long as the 
waters are still vertically over bis soil).’ 

(The existence in a man of a very real 
proprietary right over even flowing water 
within the limits of that portion of the 
river-bed which belongs to him is well 
brought out by his power to prevent other 


01 cne 


persons fishing in that portion .... _ 

current or floating over or doing any acts 
in that portion of the flowing water, and 
be can effectually exercise that power by 
drivings takes iq the river-bed from bank 


to bank or drawing nets across, without 
interfering of course with the flow of the 
water down the river). 

I am confirmed in the opinions quoted 
above by the referring judgment of my 
Lord the Chief Justice in this case, and 
by the opinion of Ayling, J., just deli- 
■vered. In Kandukuri Balasurya Pra. 
^adha Bow v. Secy, of State (lO). their 
Lordships of the Privy Council state that 
if S. 2, Madras Act 3 of 1905. be relied 
on (or the contention that the water of a 


stream belongs to Government even when 


the property in the bed belongs to a 
riparian owner: 


'‘bhe uatural and prescriptive rights of riparian 
owners are seriously diminished by the Act and 
where the Government havenot expended money 
improving the natural stream, apparently with- 
■out any sort of quid pro quo.” 

I think from this sentence, a clear 
indication is given as to the inclination 
of the minds of their Lordships of the 
Privy Council. Their Lordships (it seems 
to me) suggest that the words ''property 
of Government” in the Madras Act 3 of 
1905, should not he given as wide a 
meaning as is connoted by the words 
belonging to Government" in the 
Madras Act 7 of 1865, as such a con¬ 
struction would lead to startling and 
inequitable results. For the above rea¬ 
sons I agree in answering the question 
referred to ns in the negative. 

Coutts-Trotter, J.— The short con- 

tention for Government is that the Act 
of 1905, created a property in Govern¬ 
ment in all flowing water in this Presi. 
dency, without reference to any question 
of ownership of the banks or bed of the 

(28) (1801) 1 M. L. J. 187. 


river. English Lawyers do not ordiminiv 
regard flowing water as tho subject of 
property. Tlie owners of land on the 
banks of tho river are owners of tho soil 
of the riverbed usfjue ad mcdiinn lilum 
aquae ; and l)y virtueof the ownershifi of 
that land, tlioy accjuiro certain riglits 
over the water flowing past the l)ank 3 
wliich they own. Those riglits are known 
both to English and Indian law as 
riparian rights ; and they arise as an 
incident of the land through wliich the 
water passes. When Judges are using 
scrupulously accurate language, they are 
careful to point out that neither riparian 
owners nor others have any property in 
the water e. g., Emhrey v. Owen (17). 
But the rights of a riparian owner are 
extensive, and it is very natural that 
they should often be described as rights 
of property or ownership, the necessary 
qualification that the 'property' is only 
usufructuary being left unexpressed, see 
e. g , James. L. J., in v. Trowbridge 
Waterworks Co. (20). Statutes sometimes 
use similar language; e. g.. S, 6, Water. 
Works Clauses Act, 1847. It is especially 
natural when the ownership of both 
banks is vested in the same person to 
speak of him generally as the owner of 
the river. 

The material portion of Act 3 of 1905, 
in effect declares that all flowing water 
save and in so far as it is the property of 
any one else is henceforth to be the pro¬ 
perty of Government. What the Judges did 
in the Urlam case, Kandukuri Maha. 
lakskinamma Garu v. Secy, of State (l), 
was to apply the English Common law 
conception to the saving clause, with the 
result that they held that no one had 
any property in flowing water, except 
perhaps in the abnormal case of a river 
which from source to mouth runs through 
one man’s land. The result was tliat 
all flowing water would beiome auto¬ 
matically the property of Government. 
That is in itself a startling conclusion; 
but it involves a still more startling 
process. We are to suppose that the 
draftsman and the enactors of this short 
local Act designed, not directly but by 
mere intendment, to introduce a wholly 
pew juridical conception, viz., that of pro¬ 
perty in flowing water without reference 
to any questionof ownershipof the banks 
or bed of the river in which it flows. 
That seems to roe obnoziotts to all the 
evils pointed out by the House of Lords 
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in the St. Anilrcws' case; Nairn v. Uvi- 
versitu of SL. Andrew.'^ (24). In my opin¬ 
ion the case (l) was wrongly de¬ 

cided, and I think the Act of 1905, when 
it spoke of water ‘belonging’to any one. 
only used the term in the lax but com¬ 
monly understood sense of water over 
which rights were exercised by virtue of 
ownership of bed or banks. This con¬ 
struction necessitates no new legal con- 
|ception of property in water: for flowing 
'|Water will only goto Government as a 
jbonuni vacans, when the hank or hanks 
'are bona vacantia, and it will become 
;their property only in the sense with 
which evei v one is familiar and which is 
correlated to their property in tlie banks 
lor bed. 

Some attempt was made during the 
argument to draw conclusions from the 
linguistic implications of the word 
‘river'. I do not think such considera¬ 
tions go far much, but they certainly do 
not help the case of Government. ‘River’ 
is not derived from the Latin ‘rivus’ as 
most people would suppose offhand, 
but through the French ‘riviere’ from 
‘Eiparia’, i. e., the thing with banks 
(ripa). Nor would the case be better if 
the derivation was from ‘rivus’ for I find 
this in the Digest (43—21): rivus est 
locus 2)er longitudinem depressus, quo 
aqua decurrat. 

s n./r.k. _ Answered negatively. 

(2i) 11909] A. a 147=78 L. J. P. C. 64. 

I. R. 1919 Madras 424 
Abdur Rahim, Oldfield and 
Seshagiri Aiyar, JJ. 

P. S. Krishna Aiyar — Defendant— 
Appellant. 

V. 

Savurimuthu Pillai —Plaintiff—Res¬ 
pondent. 

Letters Patent Appeal No. 131 of 1917, 
Decided on 20th December 1918, against 
judgment of Phillips, J., in Second Ap¬ 
peal No. 389 of 1916. 

^ (a) Civil P. C. (1908). O. 21,R 2—Adjust 
ment uncertified—Assignment of decree— 
Execution and realization of decree amount 
by assignee—Suit does not lie against assig¬ 
nee for recovery—He can however sue origi¬ 
nal decree-holder. 

A judgment-debtor who has adjusted the de¬ 
cree with the decree-holder out of Court, but has 
Dot certified the adjustment in the manner re¬ 
quired by 0. 21, R. 2, can, on execution being 
taken and money being realized from him in viola¬ 
tion of the adjustment, sue toe decree-holder for 
recovery of the amount thus realized. The cause 
of action is either the breach of a promise or of 
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a statutory duty on the part of the decree-holder 
to certify adjustment in Court, 

Where however the decree is executed by the 
assignee of the decree-holder, no such suit lies 
against him, there being no privity of contract 
between the parties and the decree being subsh- 
tent and executable: 13 li'. R. 69 (P. B.), mt 
Appr.7 I. C. 55, Dist., 21 Bom. 463; 14 Cai. 18 
(r. C.)\ 20 All. 254 and 20 Mad. 369, Appl. 

The assignee's knowledge at tbe time of his 
executing the decree of tbe prior adjustment does 
not afiect his right to execute where the adjust¬ 
ment was not certified to Court or make him li¬ 
able in damages to the judgment-debtor: 7 I. C. 
56 Dist, [P 426 0 1, 2] 

(b) Civil P. C. (1908). S. 49-S. 49 deals 
only with equities in course of execution. 

Per Abdur Rahun, J.—Section 49 relates only 
to the stage of execution. Under it, it is the 
Court executing the decree that has to consider 
whether tbe decree is held subject to any equities 
which tbe judgment-debtor could enforce against 
tbe original decree-holder. [P 426 0 1] 

The section docs not contemplate that decree- 
holder executing a decree in spite of an adjust¬ 
ment out of Court is inferentially a trustee for 
the judgment-debtor for the decree amount. 

LP 426 C 2) 

Per Seshagiri Ajj/ar.J.—Section 49 deals only 
with equities in the course of execution; for ex¬ 
ample there may be cross-decrees or a question 
of a set-oS in respect of costs. In such matters 
the transferee decree-holder is bound by the equi¬ 
ties subsisting between bis assignor and tbe judg* 
ment-debtor. The section has no application to 
suits for damages. [P 429 0 1] 

T. E. Venkaiarama Sastri—ior Ap¬ 
pellant. 

K. Jagannatka Iyer —for Respondent. 

This Letters Patent appeal coming on 
for hearing on 18th March 1918, the 
Court made the following 

Order.—Before disposing of this ap¬ 
peal it is desirable that we should havff 
a finding whether defendant 2, when he 
obtained assignment of the decreein qo®®* 
tion, knew that that decree had heM 
satisfied. The finding will be submitted 
on the evidence on record 'within 
first week after recess of the High ’ 
and the parties will be allowed to file 
objections to the said finding within ten 
days after notice of the return 
same shall have been posted up i° 
Court. 

Finding. —This appeal has been re¬ 
manded for a finding: 

“Whether defendant 2, when he '^'^tained 
ment of the decree in question, knew tn 
decree had been satisfied." 

The finding is to be on the evidence oj 
record. The lower Court in par®- , 
its judgment at p. 17 of the 

papers gave a definite finding on 
the affirmative. This Court, on app 
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para. 2 of its judgment printed at nn. 30 
and 31 held: 

■‘that this man admits in his evidence that lie 
knew of the execution proceedings and looked 
into tbo records and therefore was aware that 
Antonia Pillai had set up full payment.” 

I did not specifically find under issue 5 
that defendant 2 knew when he took the 
assignment that the decree had been satis¬ 
fied. but I implied it in the next sentence 
of the judgment and both Sadasiva Ai¬ 
yar, J., and Phillips, J., took this to be 
my finding: for in p. 6 of the printed 
papers in Letters Patent Appeal No. 131 
0^,1917, Sadasiva Aiyar, J., says: 

As defendant 2 is found to have been aware of 
the private satisfaction of the decree, I would 
make no order as to costs in any Court. 

Phillips, J., at p. 8 says at line 20: 

For defendant 2 is not a bona fide purchaser 
for value without notice. In fact the District 
^dge appears to think that no consideration 
passed for the assignment, although there is no 
definite finding to that effect, but there is .a find¬ 
ing that defendant 2 had notice of salisfiction.” 

I have now to give a definite finding 
on the issue remanded. Defendant 2 
was an experienced vakil’s clerk and he 
admitted that he knew of the execution 
proceedings and looked into the records 
and must therefore have been aware of 
Antonia Pillai’s claim of full payment 
and yet he took the assignment, and the 
assignment deed itself refers to one of 
the prior execution petitions. There can 
be little doubt that after looking into the 
records he took the assignment, relying 
on the order of the Court on theobjection 
of Antonia Pillai which overruled tlie 
objection. He relied on this order to be 
able to extract something further and 
took the assignment, though he had 
every reason to know the decree was 
satisfied as asserted and plaintiff had 
warned him. It is argued that if plain- 
tm had told defendant 2 that he warned 
defendant 2 that the decree was satisfied 
and that he would have to face litigation 
if he took assignment, then plaintiff 
would in Ex. 2, his answer to defendant 
2 8 application to have his assignment 
recognized, have specifically urged there¬ 
in that he had warned defendant 2 that 
the decree was satisfied; but Ex. 2 was 
a ter the Court had decided this against 
plaintiff and therefore it would have been 
futile for plaintlffto again set it forward. 

I do not see how Ex. G can be held to 
in any way affect the question for the 
reason I have given in para. 4 of my for. 
mer judgment. My finding therefore is' 


that dofondiint 2 know Miu decree iia i 
been satisfied. After thorotinn of the 
finding upon fdio reforred l.v lhi.<i 

Court for trial on20tli Dcc^niljCM- lOlS 
the Court dolivc'rcd tlio following uidg- 
ment. 

Abdur Rahim, J, - I linvocoino lo the 
conclusion that the plaintiir rosj'nrnlonr, 
had no cause of action agaiu^i dofen lnnt 2 
in the suit. Defendant I ohl-iincd a 
decree against one Antonia Pillai. whoso 
executor is the present ))laintill. The 
decree amount was paid out of Court by 
the judgement-debtor. The pavinont 
however was not certified as required by 
the law by the decree-holder, whose duty 
it was to do so in the first instance, nor 
did the judgment-debtorinform the Court 
of the satisfaction, as he was entitled to 
do in default by the decree.holder. The 
decree was afterwards assigned to defen¬ 
dant 2. A question was raised in the 
execution of the decree as to whether it 
had been adjusted, and, if so, whether 
the adjustment could be recognized, The 
executing Court held that in the absence 
of a certificate or record of satisfaction 
as required by 0. 21, R. 2, it remained 
an executable decree and it is also found 
that adjustment had not been proved. 
Defendant 2 then proceeded to realize the 
decree amount by execution. The plain- 
tiff, as executor of the judgmont-debtor 
thereafter instituted this suit claiming 
damages against defendants 1 and 2 to 
the extent of the amount, which defen¬ 
dant 2 had realized in execution. It has 
been well settled, and it can hardly be 
disputed, that, so far as defendant 1, the 
original decree-holder, was concerned, 
the plaintiff had a good cause of of action. 
This was so laid down as far hack as Vi. 
raraghava Reddi \\ Suhhakka {\) hy a 
Full Bench of this Court and that is also 
the view of the other High Courts. In 
that case it was held that such a suit 
would lie as for breach of a promise on 
the part of the decree.holder either not 
to execute the decree or to enter satisfac¬ 
tion. It was also held that the judgment- 
debtor could frame his claim against the 
decree-holder thus in default for damages 
on the basis of fraud or negligence in not 
certifying adjustment. 

But the question whether there is a 
cause of action against the assignee of a 
decree which had been adjusted, but the 
ad[o6tment of whi ch was not certified to 
(1) 11882] 6 "Mad. 397 (F. B.). 
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the Court, is I'are of authority. It can¬ 
not hr-<<ii tint there was any sort of 
^contra.iiual relation between defenlant 2, 
the as-it;nae in the case, and the plaintiff; 
and the mere fact tliat defendant 2. as 
.found, knew that the decree hal been 
satisfied will not make him guilty in law 
either of fraud or of negligence, inas¬ 
much as he was under no obligation to 
certify adjustment, tlie decree amount 
having been received by the original 
llecree-holder before assignment. The 
executing Court was right in holding 
that it was hound to treat the decree as 
still subsisting and to allow it to be exe- 
cutetl. by virtue of 0. 21, E. 2, Cl. (d), 
which enacts that: 

"a I'ii'.ineut or adjustment, which h.is not been 
certified or recorded as aforesaid, shall not bo 
tecogiJiKcd by any Court executing the decree.” 

The decree therefore on the date of its 
assignment being one which, according 
to law, defendant 2 could enforce, the 
only way in which the case of the plain¬ 
tiff could be pub is to base it on S. 49, 
which enacts that : 

“evarv transferee of a decree shall hold the 
same subject to tho equities, if any, which the 
judgment debtor might have enforced against 
the original decree-holder.” 

It is argued that we must hold that the 
decree was in this case subject to an 
equity which hound the assignee who 
had knowledge of the adjustment before 
he obtained the assignment. In the first 
.place, S. 49 relates to the stage of execu- 
biou, that is to say, under it, it is the 
jCourb executing the decree that has to 
Iconsider whether it was held subject to 
any equities which the judgment-debtor 
could enforce against the original decree- 
holder. Now the cause of action in a 
case like this as laid down in Yirnraqha'ca. 
Beddi v. Subbakka (l) is breach of a 
promise or contract, and I am not aware 
of any general principles according to 
which the existence of such a contract or 
promise would create an equity which 
would be enforceable against the trans¬ 
feree. In the case of sales of immovable 
property, no doubt, it is well established 
that the transferee is bound by a con¬ 
tract to convey the property in favour 
of another person of which he had know, 
ledge. Bub that rule, so far as I am 
aware, has nob been extended either 
to the disposition of moveable pro¬ 
perties or of money decrees. We 
have been referred to a Pull Bench 
■decision of the Calcutta High Court 


reported as Goono Monee Dossia, v. Pran 
Kishore Dossee (2), where the cause of 
action -against the original decree-holder 
who executed the decree in spite of ad¬ 
justment out of Court is put on the 
ground that after such adjusemeot be 
held the decree in trust for the judgment- 
debtor. But I do not think that S. 49, 
Civil P. C., or the corresponding provi- 
sion of the old Code ever contemplated 
such an inferential trust. The Full 
Bench of this Court in Viraraghava 
Beddi v. Subbahka (1) does nob base it 
on any such ground and if I may say so 
with respect, tho right way to regard the 
cause of action as laid down in that case 
is either breach of a promise or ofe 
statutory duty to certify adjustment to 
Court. Defendant 2. as I have pointed 
out, could not be said bo have committed 
any breach of promise or having been 
guilty of violating any statutory duty. 
We have been also referred to another 
decision of the Calcutta High Court id 
Mon Mohan Karmakar v. Dtoarka ivjw 
Karmakar (3). But I do nob think that 
the point decided there throws mack 
light on the principles applicable to this 
case. There the question arose m exe¬ 
cution between the assignee of a decrM 
who held it as benamidar of to® 
menb-debtor and other creditors of tne 
judgment debtor and having ° 

the conclusion of the learned Judges 
in those circumstances there was no ex - 

outable decree, any observations regal¬ 
ing the liability of assignees of decrw 

generally, cannot, in my opinion, 
much help in the present case, 
there was, undoubtedly, 

aod subsisting decree and i-iiere- 

executed according to law. I ho 
fore that there was no cause ot 
against defendant 2. I 
tion that we had called for ® . jje 

to whether defendant 2, at the 
obtained the assignment, had kn 
of the adjustment out of ’igage, 

finding is that he had fact 

but as I have already stated, 
cannot make any difference as 
liability in the present suit. | 
is that the appeal must be all 
the suit as against defendant i 

with costs throughout. «arfld to 

Oldfield, J.-I am not 

accept all t he consi deratioP® ^ —-- 

(2) L18701 13 W. B. 16 (i'. ^0^ 

(8) [1910] 7 I. 0. 55. 









1919 


Krishna Aiyar v. SavURIMUTIUT (Seshasin Aivar. T.) Madras 427 


ray learned brethren. But I can give 
my reasons shortly for agreeing with the 
oonolusion that there is no cause of ac¬ 
tion against defendant 2 ; and that is 
sufficient to justify concurrence in the 
•decision that the suit must be dismissed. 

The main question is whetlier the 
plaintiff is entitled to recover, not only 
from defendant 1 who has once recovered 
the decree amount (that is not disputed) 
but also from defendant 2 who has 
recovered it again by execution. I ngree 
with my learned hretliren for the re- 
asons given by them tint the claim 
must be regarded as for damages for in- 
jury caused by defendant I’s failure to 
certify satisfaction as he ought to have 
done after recovering the decree amount. 
Then the only ground, on which defen 
dant 2 can be held liable, is that he in 
some way subjected himself to defen- 
4ants 1 3 liability by taking an assign, 
raent from him. There is only one i>asis 
put forward for this contention, namelv, 
the terms of S. 49. Civil P. C. But no 
Authority has been cited to show that 
the section is intended to cover such 
cases as the present. Whether the fact 
that it occurs in the chapter relating 
to execution is a reason against that con- 
fltruction of it, I do not wish to decide. 
It is at all events not necessary in the 
present connexion to hold that it is 
final : for there is another clear reason 
for the same conclusion. 

The section provides that the trans- 
feree of a decree shall hold the same sub- 
W to the equities, which the judgment, 
debtor might have enforced against the 
original.decree-holder. It seems to me 
that the section is not intended to mean 
any more than it says explicitly. It is 
only intended to make provision regard, 
mg the terms on which the decree is to 
bo hold : and it U not the contention 
of the plaintiff in this ca^e, and could 
not be, that defendant 2’3 holding 
of the decree in any way arose from 
or is connected with defendant Va 
wrongful conduct or was ever con. 
ditional on his paying compensation 
for it. In fact, the claim against defen¬ 
dant 2 is entirely independent of bis 
holding the dooree in that way. In 
these oirouinstancea, I agree with the 
order proposed by Abdnr Rahim J. 

Seihagiri Aiyar, J.— I agree with the 

judgment of Abdur Rahim. J. just pro. 
aounced. In Original Suit No. 316 of 


1915 defendant 1 obtained a decroo 
against tlie plainlilT. Subso<|nonb to Iho 
decree, it was luraneed that the plainlili' 
shoulil pay otT tho due fidin defen¬ 

dant 1 to third i>ai tios ami that lio should 
enter up satisfaction of f.lio docreo 
obtained by him against tlio idainlill'. 
The plaintitf's case is that Imdid poifiu'in 
the agreement, but that ildfundant 1 
fraudulently failed to enter u[) .satisfac- 
tion. An application was made (or execu¬ 
tion by defendant 1 which was op[)osed 
by tlio plaiutill. But it was allo\ve<l on 
two grounds fl): that as no satisfaction 
was entered the decree can be executed 
and (2) that the arrangement between the 
parties was not carried out by the 
plaintiff. After this order permitting 
execution, defendant 1 transferred the 
decree to defendant 2. He executed 
it and recovered the money from the 
plaintiff. This was on 7th September 
1003. Th sreupon the present suit was 
instituted by the i^laintiO for damages for 
wrongfully executing thedecree in contra- 
vention of the original arrangement. The 
Courts below have found that the plain¬ 
tiff did perform his part of the contract; 
and gave a decree for damages against both 
the defendants. Defendant 2 appealed to 
this Court in Second Appeal No. 389 of 
1916. The two learned Judges who 
heard the appeal differed in opinion. 
Sadasiva .Aiyar, J., was for reversing the 
decree as against defendant 2, but Phil- 
lips, J., was for confirming the decree 
against him. Hence this Letters Patent 
Appeal. 

Although I did not dissent from tho 
opinion of my learnel colleagues that a 
finding should 1)8 called for on the ques i 
tiou whether defendant 2 was aware that' 
at the time the decree was transferred to 
him, the plaintiff had performed his part 
of the contract, in my opinion, there is no 
cause of action at all against defendant 2. 
There is no privity of contract between tho 
plaintiff and defendant 2. The suit for 
damages is for the breach of the contract. 
That is well settled : see Viraraghava 
lieddi V. Subbakkii (1) and In the matter 
of Medai Kaliani (4). What gives the 
aggrieved party a right of action is the 
failure to carry out the terms of the con¬ 
tract to enter up satisfaction. It is true 
that the measure of damages in such a suit 
is ordinarily the amount recovered by tho 
wron gdoer. But that is not because the 

(4}'Ug07J 80 Mad. 546. 


4^8 Madras Krisiika Aitar v. Savl'RIMCTIIU (Seshagiri Aiyar, J.) 1919 


plaintiff is entitled the follow to amount 
recovered in whoseover’s hands it may bo 
found, but because the Courts for the 
sake of convenience have enunciated the 
rule that the suffering must bo estimated 
as the actual loss sustained liy the aggri¬ 
eved party. In all the four High Courts in 
this country it has been held that where 
there is a wrongful sale of property in 
violation of the agreement to enter up 
satisfaction, the property purchased at 
the execution sale cannot he recovered by 
the injured party but that he is only 
entitled to damages. YaUajipa v. Traw- 
(«)> licu'ii \. littvi 

Ki.^hcn Sinijh Jaikaran Bhniii v. 
liauhnnal'li Siiujli (7) and Krishnafiiimi 
Ai/i'iangar v. Ranrio Ayyangar (8) all 
enunciate this principle. 

Now the ground on which these deci¬ 
sions proceed is that the execution pro¬ 
ceedings are not invalid by themselves, 
although they had been taken in violation 
♦of the agreement; because under the Civil 
Procedure Code so long as the decree is 
allowed to be outstanding without satisfac¬ 
tion having been entered in respect of it, it 
is an enforceable decree. Parties deriving 
benefit thereunder should not be deprived 
of their right because of a pre-existing 
agreement between the judgment-debtor 
and the decree-holder. That being the 
provision of law all tlie four High Courts 
have held that the right of the judg¬ 
ment-debtor who has been deprived of 
property is to sue the decree-holder for 
damages caused by the deprivation, and 
not to sue the purchaser for the restora¬ 
tion of the property taken from him. 
I think the principle of these decisions is 
applicable to the present case. Defen¬ 
dant 2 obtained execution in a proceed- 
ing, which was held to be subsistent and 
enforceable. The fact that it is not land, 
bub money that he recovered ouglit to 
make no difference in the application of 
the rule of law. Therefore I am unable 
to hold that defendant 2 is bound to 
return the money which he recovered in 
execution against the plaintiff. 

But it was suggested that the know¬ 
ledge of defendant 2, that at the time he 
obtained a transfer of the decree, the 
plaintiff had performed his part of the 
contract entered into with defendant 1, 



1.18971 21 Bom. 468. 

(.18871 14 Cftl 18=13 I. A. 106 (P.O.;. 
[18981 20 All. 254. 
f 19971 20 Mad. 3C3. 


would make a difference in the case. 
Now there are some recognized principles 
on this subject. For example we have 
S- 27, Specific Relief Act, which enables 
a party with whom a contract of sale has 
been entered into to sueforspeciffcperfor- 
mance not only against the person who 
agreed to sell the property to him, bat 
also against the person who has purchased 
that property with knowledge cf the 
agreement to sell. The principle of this 
section is borrowed from the well-known 
rule in equity that "equity regards that 
as done which ought to have been done. 
From this maxim, the rule has been de¬ 
duced 

“that from the time of tbe contract for the sale 
of the land, tbe vendor, as to tbe land, becomes 
a trustee for the vendee; and the vendee, as to the 
purchase money a trustee for tbe vendor who 
has a lien upon the land therefor. And every 
one coming in by subsequent and representative 
title, and every subsequent purchaser from 
cither with notice, becomes subject to the same 
equities as the party would be to whom he suc¬ 
ceeds, or from whom be purchased.” 

It is doubtful whether this principle 
is applicable to contracts relating to 
money cr moveable property. For the 
sake of argument, I shall assume that it 
covers such cases also. What follows. 
The person with whom the contract oot 
bo execute the decree has been entered 
into can proceed to recover the amount 
wrongfully levied from him not only 
from the promisor, but also from the 
party who has benefited by tbe breach. 
This assumes that the proceeding le 
wrongful and void ab initio. But where 
legally the decree is executable, it is no 
open to argument that the party w^o 
recovered under such a decreets co 
pellable to refund what he has r 

vered. Moreover, the /raw 

the four High Courts to which 1 
attention already, show that the P 
ciple underlying S. 27, Specific 
Act. has _ no application 
In my opinion when once it is ® 
that the aggrieved party is not en 
to recover land or other proper > . 

in execution contrary to 
agreed upon between the ju “ 
debtor and the decree-holder, i 
possible to suggest any ground ° - 

lity on the part of a third parj5[ .^nrlu- 
benefit under the decree. This . 
sion derives further support from 
sions like that reported as 

Bamnna(2). where it 

(9) [1892] 15 Mad. 302. 
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injunotion will lie to iirevent a party 
from executing a decree. The obvious 
reason is that the decree is legal and 
enforceable and the right of action to the 
aggrieved party arises on the breach of 
the agreement, and not upon the fact 
that the decree has been executed. The 
decision in Mon Mohan Karmakar v. 
Dwarka Nath Karmakar (3) has been 
very much misunderstood. 

It is a case of a judgment-debtor ob. 
taining an assignment of decree nomi¬ 
nally^ after it had been satished. Tho 
Question related to the equities enforce¬ 
able in execution against the assignee. 

The observations about similar equities 
being available in suits are pure obiter. 
They really have no bearing on the pre¬ 
sent case. However if that judgment 
lays down the proposition contended for 
by the respondent’s vakil, I am unable 
to agree with it. As regards Goono 
Monce Dossia v. PranKishore Do$see{2) 
the question was between the original 

. ee and no question of 

assignment was considered. With all res. 
pact I am unable to accept the proposi¬ 
tion that the decree-bolder is a trustee for 
the judgment-debtor. As regards S. 49, 
Civil P. C., on which reliance was placed, 
it is enough to point out that that sec¬ 
tion deals only with equities in the 
course of execution; for example, there 
may he cross decrees or a question of a 
set olf in respect of costs, In such mat- 
ters, the transferee decree-holder is 
bound by the equities subsisting between 
his assignor and the judgment-debtor: 
vide-Sinnii Pandaram v.Santhoji Row 
(10). That has no application to the 
cases of suits for damages. I therefore 
agree with Sadasiva Aiyar. J.. that there 
IS no cause of action against defendant 2. 
This being my view it is unnecesary to 
consider the question of limitation. As 

I have held that there is no cause of 
action against defendant 2. I would 
reverse the decrees of the Courts below, 
and dismiss the suit against defendant 2. 
with costs throughout. 

_ 8;N./^ K.- Appeal allowed. 

(10) [19031 ^ Usd. 423--- 
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Ramachandra Sum and otherK—Do. 
fondant—Appollaiif,. 

V. 

Akclla ^ cuh'a {t\ld i;dnni niwii 
Plain t iff—Respondent. 

Appeal No. 251) of lf)l7, iJocidod un 
13th November 1918, against order of Dist. 

Judge, Ganjam, in I. A. No, 102 of lOU;. 

(a) Madras Impartible Eslalcs Act, (1904), 
S' 4—Act is founded on public policy. 

The Madras Imixirtiblo I’.stiles Act of 11)04 i-j 
founded on public policy, being iutended to pro- 
veut transfers of impartible properly, not to l;iy 
dowu conditions on which they cau be nude. 

. (P432C2) 

(b) Madras Impartible Estates Act (1904), 
S. 4—No estoppel against statute—Mortgage 
on impartible estate if invalid cannot be vali¬ 
dated by mortgagor confessing judgment— 
Policy of Act cannjt be defeated by consent 
decree. 

A mortgage cioated on an impartible estate 
cannot, if invalid iindertbosaid Act, bo validated 
by the mortgagor or any others interested in the 
property confessing-judgment and the poliev of 
the Act. which is to preserve the estate intact, 
cannot be defeated by the device of a consent 
decree. There is no estoppel against a statute. 
It is the duty of the Court to give effect to a 
statute in spite of tho conduct of the parties. 

^ [P431C2] 

In a suit on a mortgage of the estate of Tarla, 

defendant 1 , the proprietor mortgagor, and de¬ 
fendants 2 to 7, members of his family interested 
m the estate, pleaded that there was no neces¬ 
sity for the mortgage and that the same was not 
binding on the estate. Eventually however tho 
suit was compromised and the parties presented 
a razinaraah, whereby the defendants admitted 
the binding character of the debt and agreed to 

pay the amount in certain instalments, and on 

failure of p.iymcnt, the property was to be sold. 
Default having been made in pavment, the plain- 
tifi applied under 0. .31, R.Civil P, C. for a final 
decree and for sale of the mortgaged properlv. 
Defendants 1 and 2 objected on the ground that 
the estate being impartible, was not liable to be 
sold and that the debt, not having been contracted 
for necessary purposes, was not binding on tho 
estate. The District Judge held that it was not 
open to the patties to go behind the razinamah. 

Held: (1) that it was competent to tho Court 
to enquire into the question of the validity and 

binding character of the mortgage and that the 
consent decree could not override the express 
provisions of the Madras Impartible Estates Act 
of 1904. 85 /. C. 49 and A. I. B. lOli P C 44 
Expl. ; (2) that the defendants were not estop¬ 
ped from questioning the ebaraeter of the debt 
by reason of the razinamah. [P 431 q 2 ] 

S. Sriniva!,a Aiyangar and A. G. Sam. 
path Aiyangar'-toT Appellant. 

K, V. L. Narasimham and P. Naraya. 
namurlhi — for Respondent. 

Abdur Rahim. J— Defendant 1, the 
zamindar of Tarla, who died during the 
pendency of this suit, has been succeeded 
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bv ilefeoflant 2. who is the son of defen- 
daot I’s deceased eldest son. The other 
defendants are the sons and grandsons of 
the/iuinndar. The suit was instituted 
on a mortgage executed on 3rd Octohsr 
1903 by defendant 1. The other defen- 
dants were made parties on the allega¬ 
tion that they were interested in the 
right of redemption and also that they 
benefited by the debts contracted by 

defendant 1, who was the head and ma- 

naging inemher of the family. Defen lant 
2 and defendants 3 to 7 alleged that 
there was no necessity either for the 
mortgage or for the previous promissory 
notes whicli were merged in the mort¬ 
gage and that dcl’endaut 1 had no right to 
create the mortgage and that it did not 
bind the estate. It appc;ars however that 
the suit was compromised, the razinamah 
being to the effect that defendant 1 
should pay the sum agreed upon in cer¬ 
tain instalments, that the debt was bind¬ 
ing on the estate and that, on failure of 
payment; according to the razinamah, the 
mortgaged property would he sold and 
the money realized from the sale pro¬ 
ceeds. There was default in paying the 
amount of tlie compromise decree, and 
then an application was made under 0. 34, 
11. 5, Civil P. C., fora final decree and 
for sale of the mortgaged property. Both 
defendants 1 and 2 by their counter peti¬ 
tions preferred objections, mainly on the 
ground that as Tarla was an impartible 
and inalienable estate it could not be sold 
in pursuance of the compromise decree, 
defendant 2 further urging that defendant 
1 had no necessity to borrow the amount 
for which the mortgage was executed. 

The learned District Judge held that 
there was an express admission in the 
compromise petition that the debt was 
binding on the whole family and the pro¬ 
perty might be brought to sale and that 
therefore it was not competent for the 
defendants to re-open this question. As 
already stated, defendant 1 has since 
died and the only question now is whe¬ 
ther, by reasons of the statements in the 
petition of compromise and the decree 
passed in accordance therewith, defen¬ 
dant 2 is precluded from raising the 
question as to the binding character of 
the debt, or whether the question should 
be tried. The transaction in dispute is 
governed by S. 3 Act 2 of 1902. That Act 
was afterwards repealed and the Act now 

in force is the Madras Act 2 of 1904. The 


section iu the present Act which corres- 
ponds to 3. 3 of the previous .\cb is 3. 4. 
3. 3. Act 2. of 1902, says : 

‘■NotwitbstandiDR anything contained in S. 8, 
yr.idras Perfuaiient Settlement Regulation 1802, 
the proprietor of every si\ch estate shall be res¬ 
tricted from alienating his estate or anv portion 
thereof except in ci'cumstances where alienation 
would be permissible by law, if the estate were 
ancestral property and the proprietor occuiped 
the position of managing member of a joint Hin¬ 
du family governed by the ordinary law of suc¬ 
cession and no decree for debts contracted after 
the passing of this Act by such proprietor other¬ 
wise than under the circumstances aforesaid 
shall bo exeouted agniost his scheduled estate 
and the explanation to the section states 
that alienation shall include temporary 


transfers siiclt as mortgages and leasas. 
Tarla is one of those scheduled estates. It 
is clear that, apart from the razinamah, 
the plaintiiT would have bo prove that 
there wasnecessity for the execution of the 
mortgage an 1 that the debts were of such 
a character as a manager of a Hindu 
family coul I hind the estate with. Other¬ 
wise, though the plaintiff might obtain a 
decree against defendant 1 personally, he 
could nob obtain a mortgage decree direct- 
ir;g sale of property. There having 
he n !. ) i’’'itiivy and decision regarding 
the hindiugclviracterof the debt, can it be 
said Ih ii Ihorazinamah or the statements 
contained therein have any higher effect 
than the mortgage? All that is 
the razinamah petition is that the debt 
is binding on the mortgaged pioperty. 
That may be evidence for whatever » 
is worth as to the nature of the debt, but 
can it be said to have the same etiecf 
aa a decision of the Court after 
on an issuo properly raised in tbesoj 

The policy of the Impartible f®*®*^®* 
Act is to preserve the property 
family of the zamindar 
pose it categorically prohibits | g 

tion by the zamindar for the time 
except iu certain ciroumstancee. 
zamindar for the time being ba? ^^^vvitb 
cally a life estate in the 
powers to deal v>itb the estate 
contingencies. Where no such 
has arisen the zamindar ,»{e. 

from alienating any portion 
If he could not alienate the es 
mortgaging it or selling it ^ . the 
do so by any voluntary - judg. 

same effect such as by confess ^ ^ 

ment. In AUorney-Ge»e’'f 
tion of Dublin {X) the __—— 

(1) [1841] 1 Dr. & War. 545. 
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of Dublin having confessed judgment in 
respect of certain debts it was held that 
such judgment did not preclude the new 
Corporation from raising thoquestion whe¬ 
ther the debt was ultra vires of tliepcn\er9 
of the Corporation. Lovd Siigden held that 
it would beimpossiblefor himtohold that 
the judgment by confession concluded 
the new Corporation and directed the 
trial of the issue as to "-hether the debt 
was such as it was within tlio power of 
the Corporation to incur. The razinamah 
decree here does not emhodyany decision 
of the Court but embodies a contract of 
the parties witli reference to the sub 
ject-matter. For purposes of enforce, 
menb it stands on a hight^r footing than 
a mere contract. It is well stated how. 
ever that it has many incidents of a con. 
tract attached to it. For instance, if 
there is a clause of forfeiture in a com. 
promise decree the Court in a proper 
case vvould relievo against it. Sagnppa 
V. Venkat Rao {2). In Lnkshmn nnswnmi 
Naiduv. Rangamma (3) it was held 
that a compromise decree had the elTect 
of a sale of a religious office and could 
not be enforced. In Ramasami Naik v 
Ramasami Chetti (4) this Court held 
that a transfer by an heir to an imparti- 
ble estate of bis chance of succession, 
though einboiliod in a consent decree was 
void. 

The learned Judge lai'i down that 
such a decree did not involv" anv adju 
dication by the Court a„ lo riVits of 
the parties and coulj not erT}|)o\ver par- 
ties to do what they were others ise pro- 
hibited from doing. In Moti Ciiatid v. 
Ikram UUah Khan (5) the Judicial Com¬ 
mittee of the Privy Council laid down 
that an agreement to relinquish certain 
rights in the defendant’s land was illegal 
and void as being in contravention of the 
po icy of the Agra Tenancy Act, The 
policy of that Act, as found by tbem was 
to secure to a certain class of proprietors 
the right of occupancy in lands of a par- 
ticular description and they observe 
that the policy of the Act was not to.be 
defeated by ingenious devices, arrange, 
ments or agreements between a vendor 
and a vendee, as all such devices, arrange- 
ments an d agreements are in contraven- 

2J 11901) 24 Mad. 266. 

8 11903] 28 Mad. 81. 

*) tl907j 80 Mad. 266. 
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tion of the policy of tlio Act and contrary 
to law and are illegal and void and can¬ 
not be enforced by the vendee in any 
civil Court or in any Court of Kovenuo. 
If the Zainindar of Tarla could not ali¬ 
enate the [iroperty except under givoni 
circiimstauces he could not defeat tho' 
policy of the Act which is to i>rcsei vc 
tho osrate intact by the dovico of a con¬ 
sent decree. But it is arguod that de¬ 
fendant 1 having been a party lotho suit 
and to tho razinamah decree it must 
either be hold that the debt was incurred 
for a proper purpose or that he is os- 
topjied from raising the question again at 
this stage. As regards the last it should 
be pointed out that in his written state¬ 
ment defendant 1 questioned the validity 
of the mortgage, and the statements io] 
the razinamah })etition as to the charac-| 
ter of the debt can at the most be trea-l 
t‘'d as evidence against defendant!. It? 
is difficult to see how it estops him from' 
asking lor an injiuiry on this issue. It is' 
well known that there is no estoppoa! 
against a statute. It is the duty of the! 
Court to give effect to a statute in spite 
of the conduct, of tho parties. 

It is however jtointed oui on behalf of 
the respondent that it is open to the 
mortgagee seeking to enforce a mortgage 
against an estate in possession of a Hindu 
widow to implead tlie next reversioners 
iri tlie suit and a decree obtained in 
their presence will bind the estate. The 
nuilioiity for this jmoposition is Ganga 
yunnijan DiitUi v. Indra Naraijan Saha 
(b), but I !uii not satistieil that the position 
cf an owner of an impartible estate and of 
an heir to such an estate is analogous ia 
all respects to that of a Hindu widow 
and the next reversioner. With regard 
to alienations by a Hindu widow there 
are rulings to the eff^ect that the consent 
of the nearer reversioner would be suf. 
ticient by itself to validate it while 
other decisions on fcbe subject lay down 
that such consent is merely evidence of 
the propriety of the Act.' A Hindu 
widow being regarded in Hindu law as a 
person of immature judgment the rever¬ 
sioners are for certain purp-oses regarded, 
as a sort of family council whose concur¬ 
rence has been held to afford strong proof 
of the validity of the widow’s act so 
concurred in. ^ I should not feel justi- 
fied in importing any such theory into a 
case of i mpartible zamindaris. An heir 
~( 6 ) U918J 86 I. 0. 49. ^ 
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to an impartible estate has no sort of 
right in it for the time. His interest in 
the estate is a mere spes successionis and 
any attempt therefore by defendant 1 
to deal with liis chance of succession 
must be held to be void. It was next 
sought to apply the ruling in Mt. Utran 
Bihi V. yil. Sohdii Bihi (7) to this tran¬ 
saction. What is laid down there is 
that a compromise is in no sense an 
alienation. There the'compromiso was in 
the nature of a family settlement, its 
essence being that eacli party took a 
share in the family property by virtue 
of the independent title which was to 
that extent by way of compromise ad¬ 
mitted by the other party. The razina- 
mah in this case could not be said to he 
a family settlement in any sense. It is 
a confession of judgment by which the 
estate is made liable to be sold in reali¬ 
sation of the zamindar’s debts. The judg¬ 
ment of the District Judge must there- 
fore beset asicle and the case will be re¬ 
mitted to him for trial on the merits. 
Each partv will bear bis costs hitherto. 

Oldfield. J.—Acts 2 of 1902 and 2 
of 1904 are in myopinion clearly founded 
on public policy being intended to pre¬ 
vent transfers of impartible property, 
not to lay down conditions on which 
'they can be made and unless the suit 
mortgage can bo brought within the ex¬ 
ception provided it follows from Lakah- 
mano^worni Naidii v. Rangamma(S), 
which has for many years been regarded 
as stating the law correctly that a decree 
on it is not eDfcr.ceabl 0 . I prefer to 
rely on this authority and not on Rama- 
hami Naile v. Ramasami Chetti (4) 
.which is also mentioned in the judgment 
of my learned brethe* because with all 
due deference to the learned Judges res¬ 
ponsible for the latter decision, I doubt 
whether S. 6 (a), T. P. Act, which was 
in question in it is ‘founded on public 
policy and not on,the ground also indi¬ 
cated by them that a mere possibility of 
succession having iibne of the charac¬ 
teristics of property, a transfer of it 
would be a contradiction in terms. 

I concur in my learned brother’s deci¬ 
sion. 

s.n./r.k. 
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WaLIJS, C. J. AND Srshagiri A(YAR, j. 

Pathma Re Krishna Chettiay —Plain, 
tiff—Appellant. 

V. 

Mu Pa Venkatachala ■ Chettiar and 
others —Defendants*'Respondents. 

Appeal Suit No. Ii3 of 1917, Decided 
on 2nd October 1918, against decree of 
Sub-Judge, Kumbakonam, in Original 
Suit No. 03 of 1915. 

(a) Guardians and Wards Act (1890), 
S. 34 (a)—Surety bond — Court as obligee 
alone is entitled to sue in absence of assign* 
ment. 

The Court, as the obligee of a bond executed 
by sureties under S. 34 (a), is alone entitled to 
sue on it in the absence of an assignment in due 
form of law. tP 433 C 2] 

(b) Guardiansand WardsAct(1890l,S8.34, 
35—Principal bond missing — Surely bond 
can still be assigned. 

The fact that the principal bond executed by 
the guardian is missing would not prevent the 
surety bond being duly assigned. [P 433 C1] 

(c) Guardiansand Wards Act (1890), ^*-^4 
and 35>—Assignment of surety bond—No 
failure to obey order to exhibit accounts or 
apply balance due — Suit on surety bond ii 
not maintainable. 

Where a surety bond Is assigned on the groomi 
that there was a prima facie case of maladraiti- 
istraticu against the guardian and there is no 
proof of a failure on the guardian’s part to obey s 
specific order of Court either to exhibit accounts 
or to pav or apply the balance found due w 
directed, there is no breach of the conditions^ 
the bona, and an action on it is not maintain 
able. fP 434 C U 

(d) Guardians and Wards Act (8 of 1890)i 
Ss. 34 and 35—Breach of conditions by gu*'^ 
dian—Proper remedy is order under S, 34 or 
decree against guardian—On failure to la J* 
fy suit against surely—Suit is go''*’’®” ^ 
Limitation Act (9 of 1908), Sch. 1, Art ”• 

Obiter.—In the case of bonds under twmM 
clians and Wards Act the proper courw is 
an order to pay against the 
S.34 (d) or a decree against him, and,” tvg 
to satisfy the order or decree, then to ® .. v 
sureties in respect of this breach af ” ... 
there will be no defence, and the 
tation governing the suit would be Art. 6» 
the bond charges immovable m o 1] 

article may be inapplicable. ^ ^ , 

A. Krishnastoami Aiyar 
Krishna Aiyangar —for ApP®l^J?^’, i 

S. T. Srinivasagopalachari, K. i>h ^ 

yam and K. Narasimha AiyanS^^ 
for Respondenta. ,, 

Wallis, C. J-This is an 
the decree of the Subordinate JyoS® , 
Kumbakonam in so far 
the suit brought by the P^®*® ^ ^ oigt 

signee of a surety Dond Ex. A, dat 
April 1896, charging the 
therein mentioned for the due P 
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«no 0 by defendant 1 of hia obligations 
under the bond given bv him to the Dis 
tnot Court under S. 34 W, Guurdiaps 
And Wards Act. as guardian of the plain¬ 
tiff who was then a minor. The immo- 
vable properties of the other sureties be¬ 
ing insufficien!;, defendant 1 added cer¬ 
tain properties of his own and became a 
partJi to the surety bond Ex. A as well 
Asjip the principal bond which is now 
missing. The Subordinate Judge passed 
a personal decree against the guardian, 
defendant 1, who did notcontest the suit, 
and otherwise dismissed it on the ground 
that the plaintiff ha] no right to sue on 
the bond Ex A, at the date of the suit, as 
the principal bond had not been assigned to 
nimanf there had been no regular assign¬ 
ment to him of the surety bond Ex 
but only an order of the District Court 
that It should be assigned. He also dis. 
missel the SQit on the ground that the 
pUmtid hal failed to prove what were 
the terms of the principil bond which 
was missing, an 1 held fclut the defen hints 
who are alienees from the sureties under 

Ex. A. took without notice and are 
exempt from liability. 

, As roairtls thu Srst point, I a^n ol opi. 
nion thit the plaintiff hnl no title to sue 
on Es, A without an assignment to him 
hy the Court both of the principal bom! 
an,I of the surety hon-l Ex. A, but I ilo 
not thlnlt tlio case cm lie satisfactorily 
fllsposel ol on this groiin I. Tlie District 
Juise has since assiiine l Ex. A by a rcHis- 
tered instrument, ami tliough the prin¬ 
cipal boo 1 has not yet been assisned. we 
might, I think, accept the assisninent 
even at this late stage if this was the 
only difficulty in the plaintirs way. 
The fact that the principal bond is lost 
would not pi'cvcnt itsbeingdulyassigne,!. 
The ncclesiastieal Courts were renuired 

witVs VlII to tateZds 

XaniL "horn they 

granted administration of the estates of 

deceased persons, and a statute of 

Qiarles If settled the terms of the bond 

lot^n“ u"- » '■iSl't of 

Law Cn^rt Common 

PoweU (1), the Boolesiastioal Court Zj'o 

:exr„rki'n" 

ft; tiaSii a dTo. ,« 4 o. 1 “ -^ 
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order was mado was allowed to sue in the 

naaiie of the Ecclesiastical.Judfie to whom 

the lion.l had been (jivon. Whetlior 
under .any oircumstancrs the sureties 
oould bo |.roceodo,l against in o,|iiitv 
without such an order of tho Ecclesi'- 

astlcal Court was discussed in thecase just 

™ntione,l. Tlio Prohato Act of I's-,? 
.hrst made tliase bonds assignahio, an,I its 
provisions in this respect havo been ro 
prodnoed in the Indian Biicceswon ,Aet 
he t rebate and Admini.stratioi, Act 
S81, an lastly in Ss. 34 and 3.-, Cm,., 
dians and Wards Act, I3!)0, The Coiirl 
UOW being the obligee under the hood j. 

a one entitled to sue on it in the ahsencc- 
of au assignment in due form of law 

Id the present case I feel constraiiiel to 

hold in the present state of the ovi-lence 

ha tne suit fails on the broad ground 

lut no broach of the condiiions of the 

bond Ex, has boon provol. S lU 6,) 

lims an 1 W.rds Act, ol.lic,,, 

giardian, if so reumro l, to give a bond 

to the Judge of ihe Court 

_ ca;i.i!;in;.duly tonccomitfor what lie may receive 
iii rospcci of th. property of tho Wnri.' 

By S. 3l (b) ho is to deliver inventory 

within SIX months, and by 8. ,3.1 (c) ho 
i£ to exhibiting accounts in the Court 

fcimTdi the Court from time to 

time directs; and by S. 3l fd) he is “to 

pay into the Court the balance duo froL 
h rn on those accounts for so much there¬ 
of a> the CouH directs.’* The form of 
borid prescnbel m Form 93 -of the Civil 

Eulesof Ifiicfico 1902 dearly follows the 
-ovis.onsof3.3t(cjandfd)iust sot out. 

thecondiMonof the bond beirnnhat tlm 
guardian shall duly account ® 

shall ar*psi„t 

dii0 from him as the eaid Court or Judge Las 
directed, or shall hereafter dimet.’* ® 

force 

in 1896 when defendint 1 as guardian 
executed the principal bond which is now 

^aTtlfa is no reason to sssurne 

that the bond then oxecutad by defon- 

fchrnrhT° character 

prescribed. Now to 
cons-itute a breach of this bond there 
raust be a failure ei^tier duly to aoeounb 

at a period directed by the Court or a 
failure to pay as ordered by the Court a 
bilanoe found due from him ; and where 
there is no evidence of any order to ac 
wunt within a 6xed time, or to pay any 
balance within a fixed period there is no 
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hrtach of IhGoVai^ationof the bon^l. This 
follows fvciu the language of the bond and 
has heeu expressly nilfO m the ^ ^ 
similar prevision in the oUl sta iitory 
form of administration he ml: 
of Canierhnrij v. Tupren U and Ar ■ 
shop of Contcr}'iirii v. holert.^o^i {■-)■ 
The latter case also deals with the pue^- 
tion of what amounts to a breach of the 
comlition well and truly to admin.s er 
the estate in the old form of 

tionhond. To establish a breach c that 

condition it was not necessary to snow a 
failure tooley a specii-C order of tie 

Couil. Simi’.arlv umlei ^1. 

Act l^-dT. the bond is to >0 conditioned 

fur dulv collcctini> getting m and ad- 
nlini^lerl!llt the c-taio of the occeased. 
languige followed in S. 2 o 0 ^ ^uccc^s.on 
Act and S. 7ri. Trobate and .Vlmmistra- 
tionAct. and therefore ui the case of 
these bonds it is enough te shovy a failuie 
to admiuister or collect and it is not 

necessary to show a failure to obey a 

specific order of the Court. 
ever as we must assume in the present 
case, the only conditions in the bond 
were to exhibit accounts when ordered 
by the Court and to pay or ap.p y the 
balance found due as directed by the 
Court, if theioisrioordev. there is no 
brcacli and tho suit on the bond neces¬ 
sarily fails. There is no evidence of any 
order to account or of any order to pay 
in the present caee. All the Distnc 
.Judge did was to direct the assignment 
of tho bend on the ground that there %yas 
aprima facie case of maladminis ration 
igainst defendant 1. 

under the Guardians and Vvarcs Ac tho 

proper course appears to be | , 

order to pay against, tl^ f 
S 34 (d) or a decree against him and li he 

tails to satisfy the order or decree, then 

to sue the sureties m respect of this 

breach as to "'hich there wiU be no 

fence and thearticleof 

L‘d charges U Ts 

that artiele may be .‘“PP 
unnecessary to consider thu point, oi 

Z other question taised m argument 
the ouier q 

rheZdiUou in the bond is duly 
a Zster in my opinion thoappesl 
auTmu i be dismissed u-ith costs 


As I hose grounds apply also to the decree 

against defendiuit 1. we set aside that 
decreealt-c but without costs in the exer- 
cise of our powcis under 0. 41, E. 33, 

Seshagiri Aiyar. J.-Ingree. 

s.N. 'U.K. Arreol (hsmissed. 
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Wallis. C. J. aisD Sksh^ari Aiya^. J 
J. B. Leslie ii'ogcrs—Defendant Ap- 

pellant. 

V. 

4 B IJajee Fakir Muhammad Sait and 

„i;,crs-riaintili3-Hcspondents 

ipiieals Nos. 3oG and 3o7 ot 1917, De¬ 
cided on 2(ith September 191^ from dec- 

erte. of Sub-Judge, ^'’'8'™'°°‘“Tnq ff 
in Original Suits Nos. 105 and l09 of 

^ll'Torl--Defamaiion--lmpulalion of crime 

to meter by «rv.ol-Common.c.t.on to 

au employee agaiust as j 

suspicion and communicftted to a coemp 

with a view to the ^mado in 

privilosed. being a action for 

interests of the comtnunicator. a d no 

slander would ''O» iRl Folb Forcf 
V. Sp„rin,. flS 34 ) 1 C. 3 X. & f 

V. W arren, ^ (n s) 392 , Exvl 

lc7f V. 15 C. a I • special 

The English Common law r«lo as to 

mage being nece sary to s»pp inapplicable to 
slander except iu certain cases ^ g] 

,r....C...-TaUing jt to " 

tos*v that a person IS the 

mitted ausoffence. the emitted 

offonec is alleged to have bee. Mse 00 “' 

have a qualified Privilege to discuss th^ ■ ^ 

liouing his sunneions to people who 
position to throw light on it and the pr 
not exceeded where tho words actualy foygcU 
inerelv words of suspicions. t pij. 

Per Sesfcfl./jn Aiijar.J. ^^^^.hepcrsotito 
of privilege it is not necessary have 

whom the communication is , 

an equal mterest »llh the commumc (, 
Whether tho publisher of tter that 

D.Chamiermi C. Srimvasa 
—for Appellant. .. 

r. Riclmond-hr fr®®' 

Wallis. C. J. -These aPP^j^^ge of 

two decrees of the Subor^amate 

Ootacamund awarding the ^ for 

damages against the same d ji^ioualv 
alleged slander by falsely an . j 
publishing the following ^ are 

been poisoned and I suspect the 
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foUDti publication proved in three instl™, ‘'‘““8^"^. SRoats (o hi. |„„i iu„ r*' 


k,. !• . was actuatod 

y malice, and also apparently that he 

tF m the service of the 

plaintiffs hrmatOoUcamiind aagoneril 
manager of their nfiieo and plautf^re:' 

. The evidence in this case shows wlnf 
18 brought out more fully in thA 
of wrongful dismissal, that his relations 
with his employers toivar ls the end of \o 

did not wish to retain his services The 

r:thrthln“'’drm7ss;r 

'ordamagesasthevsI:C»Urdhrty 

6 nd 6 ftvour to upht l' l * <• ^ 

cion, it is. I think, clear that thfl 

or^iitz^eTturi. h^n^'r 

Mr. Richmond for tL n Lm''' 

that all theso precautions ,^ 11 ' n T'" 
subseriuent story of poisonin- were ^ 

Clous inventions planned hv h i r® ^ 
to injure his employers j 
opinion, has not been prove/ The'? 

employment of the Saitq ° m the 
jjaro imperilled hU only 

l^y getting up a case nf ‘ doing so 
them. As I obsorved'in thTJi 
It may he that som'eone in^L°‘ ’®!' 
of the Saits had been tryin» 
him mto reslgninc bn^ if- ^‘‘'^^hten 

starting on tour ai wejf 
in his dairy show tha^ 1! enterics 

ohly he was under L 

his personal safety to 

"Offered from poisoning elmT® 

1.3th and Idtl.: he wTnfd 
oiroumstanooa of the case If 
the Sait, were, as was Z' atT°h 

*oot ease gees ,o far as to refuse to b:,f;;e 


SI .. 

irritant poisoning. Tlie hf>« h / ’ai 

enJant did not ^end for the T/'V’?' 

doctor at once, that he hroiHit h,;!'' ‘ 

of tho food ho Irf.i mf-n,, f ^^"le 

by li.o Olieili' i IX I ^ ”-"i„;uio„ 

Ofota, and that he 

•iftorhis rsturn to Oot'('imnn l ' 

■0 loy opiniin, a suiJieiee't foul la?/,, 'f ’ 
tilo Subjr ljnatQ Jn I IQ-;, 
the whole thing waZ, ' I 
for the purposiTo, inj:/ ^ 

iu the poitr 

ever grievances iiVm,'IhV jo^ H 

to have against hi, employ/, 
have alroiidv c , i ^ 

,s - 

;s::: 

Saits. The Subordina 

tries in hir^rival/dH^^^ 

lul relievej his feolinrt J ^^'bicn ho 
what he thought of h?l *' 3own 

-l^ytoday. ft must r 

that he really ,ii,i Jo talren 

miy ^^oII in i'<;'^^on,ng. .vhich 

from 

-IS 80 I thinli it vcm „ 
lod, that ho should have susnlfi 

ooly Persoul interel^le, in 'I 

‘”Ti,fg„‘'r».“‘ ‘'>0 botto,u/f 

tion t?te?r,5“'«° t-ohlioa. 

DO evidence of There is 

to justify the fildllg air"'“d 
ourselves to the 00 !^ “""“o 

an estate superLelSl ? ““.r 

to the publication al ’ 

tondanfs ‘ f ndo. 

Bikram Singh annfiT ^ Ootacamund to 
dent. Inth^ev^n^^^ estate superinten- 

in July i 9 i 7 A 'vas given 

the evLtfcherA ° y®»^® ^ftcr 

the plaintiffs’ witn^ conaiot between 

tiona with the defe’i® ®®"'^®r8a- 

N. DAR. ft'KE' 

Vakil Hijh Court, 
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ther it w.H the witness or the defen lant 
first spoke of the suspicion against 
the Saits arising out of the defendant s 
illness As to this I am not prepaiel to 
differ from the Subordinate Judge s hnd 
in- that it was the defendant who first 
menliooed his suspicions, as this appears 
the more li'ceW st'Ory. r \\a 1 -^ 

\t Common law it is not acMonabie to 
sav of a man that von Slispict hi n of a 

ciiuis, at anv rate, in the ahsenoo of spo- 
ci il damrge or unless the ohsenation be 

,Tia.le with referenc-i to hi5 hiiviie^s. seo 

,noJ V, {V. a decision of 

,i,e privv Council on appeal from the 
Vni.lward Islands, In f-nna.ft. v. 
d;,„„Mr(4),Sir Charles I"'™''' C-I- 
and Murhusaini Aiyar, J., hel l t' ^ 
common law rule as to special dam „e 
being necessary lo support an ac.ion for 

'.luvlor oxoept iu cerium cisen \\a3 m- 
'aiMdicahle in India and the case hu been 
,a'„.e I before us as one of privilege, 

huA not he-.n plealel. L.xfs- 
ijn > it thon to ba^efamitovv to^av that a 
l.M-sun is-Lispei^tel of invintj com.nitte4 
tnolTcnce. 1 think tho i.eram aaamst 
whom tho nffenco i3 l t';» kave l)een 

comrnitfcol mu^t havo a (iinhriel pnvi- 
Ic-eto.li^cn-the ci-e inontioain-? his 

.u.picions with people who may be in a 

ni.sition to tl.row li-ht on it. an4 that 

tho priviloso Ins not been exceedeA m 

lt:ocas6o( tbotwo publications of the 

UoriU actually charged, which are me- 

roly words of suspicion. The case ap- 

pears to me to come within 

known rule laid down by Parke B m 

Tongood v. Sparing (5). which has been 

approved in so many cases and recently 

by the higb-st tribunal, and may be 

looked to for gui lance in the absence of 

anv rlecision more clos'^W in point: 

‘ Tn penertl an action lio^ the m'^licious 

puhlicnUin of’^tauments which are 
Ini ininrioiis to tho chiuactsr of amtber (with 

in the well known lunits as to verbal slandpr). 

ftprl the law coniidere such publication as ma i- 
ci^u^ uni ss it is ^airlv maae hy a person in the 
Tl-charasnfa public or iu the conduct of his 
af? wfQ irt matters where hi^ interest is con- 
own f^fla • occasion prevents the 

"‘‘•r .o of malice which the law draws from 
’"^''ntho i/ i co^unications. and affords a 

"“diM "Sene, depenainB,on_ the^brrsc^ 
j®! 0 !^c'ko=50 L, J, P. 0, U. 

.iJliSic'tVkm, 
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actual malice. If fairly warranted by any rea¬ 
sonable occasion or exigency and honestly made, 
such communicatioDS are protected for the 
common couveuience and welfare of society; and 
tho la.v has not restricted the ^ right to make 
them within any narrow limits." 


Here tbe communication was in my 
opinion made bv tbe plaintiff "in the con- 
duct of his own affairs in matters where 
his interest ie was ccncerned within 
the meaning of the rule, and was there 
fore privilege! in tbe absence of actual 
malice which, in my opinion, has not 
been proved. It has been argued thst 
tho communication to the two superin¬ 
tendents could not be privileged because 
there w\s no common interest, that is to 
say. that it did not matter to them whe¬ 
ther the defendant was poisoned or not. 
Happily this concontion appears to be 
erroneous in law. Statements made to 
protect the interest of the speaker and 
statements made to protect a co'U'non 
iuterest form distinct heads of 
and are so dealt 

of the most recent edition of Si Huga 
Fraser's Law of I.ihel and Slander 
Eln r>. pp 2'35, 22S. In ray opinion 
tl,e ci.e coraes within the former I- a 
of privilege and malice , T 

proved. The appeals must 
Ind the suits dismissed with costa 

throughout. , 

Seshagiri Aiyar, tba 

this case the plaintiff, the j .ga 

firm in which the dofandant wasemplo)^^ 
as general manager, and gainst 

as the senior Sait, claims 
tho defendant for defamation- . ^ 
legation in the plaint is that 
dant maliciously spoke and P«‘’'7..gDed 
following words: I have bee^ 

and I suspect that the Salts e 

bottom of it." These defamaW^^ 

raenbs were said to have been 
throe individuals, namely, A • 

P .T Bikram Singh l5th 

The dates of the Publication 

and 17th December 1914. A igooing 

is that the suggestion f plaio- 

o^rao from the sahordinstes of the P 

tiff, and that tbe defendant 
"baviuR resard to the surro'inding^^^ ^^g,ged. 

tbeTa'ticul^rtouron w \ch ne 

thought it likely to be true. apparently 

At the time of the ’ ftfivance*)* 
no olea of justiffcabion «« , privi- 

Issue 1 (b) raises the qu^' th»‘ 

lege. The Subordinate Jah, 

the words were uttered oy 
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dant, that there was no privilege and 
that he was actuated by malice. In 
the appeal Mr. Chamier mainly rested 
his contention upon the plea of privilege. 
In order to appreciate this contention a 
few facts have to be staled. Defendant 
was employed by the plaintiff nnd his 
sons as their general manager. The en¬ 
gagement was in May 1913. The parties 
were not on good terms almost from the 
beginning. There were frequent dis. 
putes. Ultimately plaintiff was dismissed 
from service on ]7tli Feliruary 1915. 
Ten days before the dismissal the defen¬ 
dant started on his tour of inspection to 
the estates belonging to the plaintiff in 
Wynaad. Ilis c.ise is tint on the Dnli 
evening he was unwell and that ho sus. 
pected one Jamiiluddin, a writer at the 
estate, of having poisoned him. He says 
he got worse on the morning of the 14th 
and that when D Souza, the superinten¬ 
dent of the estate, came to see him, the 
latter suggested that he must have been 
poisoned at the instance of the Saits, and 
and that thereupon he informed D’Souza 
that he also believed that the Saits were 
at the bottom of the poisoning. On the 
15th defendant met'Bikram Singh.the su¬ 
perintendent of another estate, who ac¬ 
cording to him, also believed that the 
baits must have set up somebody to poi. 
Bon him. On his way Inck to Oot-aca- 
mund from the tour he met Major Ward 

to whom he communicated his sus. 
picions. 

The question for consideration is, wlie. 
ther these cominunicitions to these tlireo 
people were privileged and if privileged 
whether on the evidence it is provel that 
defendant was actuated by malice As 
regards Major Ward. Mr. Richmond.' who 
appeared for the defendant, did not seri- 
ously argue that the evidence is sufllcient 
to establish publication. Major Ward 
himself does not remember having heard 
irom the defendant the words complained 
of, and the other evidence is not strong 
enough to establish that the dofamutory 
words were published to Major Ward. 

on! ° versoai stands 

on a different footing. 

D'Souza and Bikram SingU and the de- 
fendanb were co-employees under the 
plaintiff. Defendant says that he gave 
expression to the words complained of as 

no was anxious that inquiries should be 

started re^gwding the truth of the rumour 
that the Saits were at the bottom of the 


poisoning. On the question as to wlio- 
ther \j Souza staitcfl the conversation or 
whether the statoincnls uoro fiisl made 
by the defendant, tbeio is not much reli- 
ableevidenco. I shall piccoe.l to deal 
with the case on iho fooling that defen¬ 
dant 1 cominimicafed hi> siivi.icions to 
D^^ouza. It was iugiicd l.y t he lem ned 

counsel for the plaimilV lint i|,n .n.-fen- 

daut s evidence ahonl bis di-^iie tint. in. 
quiiies should be made shonid not he 
accepted. Me lefers to tlie fnct tint in 
his deposition in the suit for d:in a-is for 
wrongful dismissal lie did not mention 
this circumstance. But it must he re. 
membered that in that case the qiipsticn 
about poisoning arose very incideniaily 

and consequently the onii>siou to ir fer 

to the starting of inquiries is not a 
ground for holding that the difendant is 
not speaking the truth. It was aBo con¬ 
tended tliat the cvi-lence of D'Souza and 
Bikram Singh is more entiiled to weight 
tlian that o! the defenctar.t. These two 
Jicrsons did not communicate to the 
plaintiff their version of what happrmod 
immediately after the words were spoken 
and even after the (li'>it)is>a] of the plain¬ 
tiff. The learned counsel for the plain- 

tiff admitted tliat it was aftrm the exami¬ 
nation ot the defendant in the suit for 
wrongful oismissal that inquiries vero 
started from which it was learned that 

defendant spoke to these two | e sons the 
words complained of. I feel little hosi- 
tafion in liolding that the evidc-nco of 
the defendant is entitlol to greater 
\\oigirt tIran the evidenoo of theso two 
persotis. If we reject tho evidence of 
these two witnesses, iho defc-ndani's evj. 
dence is practically uncontradiclrd. My 
conclusion is that defendant spoke tlteso 
words to D’Soiiza and Bikram Singh uith 
a view of starting inquiries regarding the 
truth of the suspicion that the Saits 
were at tlie bottom of the poisoning in¬ 
cident. On this conclusion the question 
18 whether the statement is privileged. 

In Toogood v. Spy ring (5) Baron Parke 
in defining the limits of privilege uses 
anguage which has since hocome classi¬ 
cal. He stated at p. 193 

Id geoeral, aa action lies for the malicicua 
P'lbUcatron of statements which are fnl>e in fact 
ana iDiunous to Ibo character of another (within 
iho well-known limits as to verbal fUnder). and 
the law considcra such publication aa malictoua. 
uulcfla it la fuirljr made by a person in the dis¬ 
charge of some public or private duty, whether 

legal or moral, or in the conduct of bis own 


43^8 Madras Leslie Rogers v. Haiee Fakir Md. (Seshagin Aiyar, -T.) 1919 


aSairs, in matters where his interest is con¬ 
cerned. In such cases, the occasion prevents the 
inference of malice, which the law draws from 
iinautbori/ed communications, and affords a 
qualified defence depending upon the absence of 
actual malice ” 

In London Association for Protection 
of Trade V. Greenlands Lid. (G) and in 
Adam v. n^ard (7) this dictum of the 
learned Baton was regudod as laying 
down the law correctly. Reference may 
also ho made to ILimon v. Falle (^) and 
to SlU'Vi v. Bell {'■)). Tho point for de¬ 
termination therefore is whether the 
words pul.lished to D'Sou/a come wilhin 
tho proteoiion re'orrod to in the dictum 
above (juotel. Thnroc.in bo no doubt that 
the lofonilaiit was acting in the discharge 
of a private duty, and that tl e commu¬ 
nication related to the conduct of hisown 
atVairs. lie was under the employ of the 
Saits. Ho had rightly or wrongly come 
to the conclusion that the Saits were anx¬ 
ious to get rid of him. Under these cir¬ 
cumstances, if he asked D’SoUJ^a, a sub- 
ordinato of the Saits and who was also a 
Buhordinato of iiis, to institute inquiries 
regarding the truth of tlio suspicion, was 
he not acting in tho conduct of his own 
atfairs an 1 in respect of a matter in which 
his own interests were concerned? I am 
of opinion that tho communication to 
D'Souza comes wit’iin the jtrinciple of 
Baron rurko’s pronouncement. Mr. Ricb- 
nioofl cofitended t'uit the person towliom 
tho coiiimunicaiion is made must have an 
oipi il interesv with tlic comrnuoiciitor if 
the privilege is to he maintained. He re¬ 
lied on Force v. Warren (10), which to a 
certain extent supports him. In Whiteley 

V. Adams (H) Krle, C. •)., said: 

“So also is tho rule as to giving inforraatioo 
coiiceruiug private individuals, when given b)Da 
fide, and to a person having an interest in mak¬ 
ing the inquiry." 

I do not understand the learned Chief 
Justice to have laid down that unless the 
person who receives the communication 
is equally interested there can be no pri¬ 
vilege. He was only referring to one class 
of cases As a matter of fact if we look 
into tho earlier portion of the judgment, 
it is clear that the Lord Chief Justice was 
stating tho law in terms identical with 
those employed by Baron Parke. He 

states:____ 

"(6) (.1^^161 2 A C. 15=85 L. J. K. B. 698. 

(7) I.19I71 A. C. S03=86 L. J. K B. 819. 

(8) 118791 4 A. C. 247. 


"Not only therefore was the defendant in my 
judgment discharging a social and moral duty, 
but he was also acting with a just view to his 
own interest in writing that letter.’ 

Byles, J., in the same case says that the 
law has been well laid down in Toogood 
V. Spyring (l). Mr. Richmond stated that 
if the receiver of the coramunication.is a 
friend or a police officer the privilege 
would exist. I fail to see why the com 
municition made to a subordinate with a 
view to starting an inquiry should stand 
on a different footing. In Stuart v. 
Beil (9) communications made bo a friend 
were considered to he within the rule en- 
undated by Baron Parke. The same prin¬ 
ciple governs communications made to a 
subordinate. In my opinion the commu¬ 
nication made to D'Souza was privileged. 
As regards Bikram Singh, it was conten- 
ded by the learned counsel for the res¬ 
pondent that, as already a communication 
was made to D'Souza and as subsequently 
the defendant had conveyed bis suspi¬ 
cions to a Sub-Inspector of Police, the 
further communication to Bikram Singb 
was unjustifiable. No doubt in Force v. 
TFarrcrt (10), Earle. C. J., says: 

"It is no part of a man’s duty to go into the 
confessioiul to every chance person who may 
choose to ask impertinent qnestions. And I we 
no interest tbat the defendant could have to jus¬ 
tify himself io the eyes of that witness. ' 

This decision of tho Lord Chief Justice 

has not been corn men bed upon ov 
in any of the subsequent decisions. Alter 

all, the question for consideration is'vli®- 

ther in the circumstances in winch t o 
deien hint found himself, ho exceeded 
privilege by repeating his suspicions 
another subordinate of his. He no don 
had set D'Souza on the track ^ 

quiry, and he apparently thought 
the matter should be taken up in 
Bikram Singh also. I do nob 
even on the principle stated in i.^ 

TFarren (lO) the defendant can be sai ^ 
have exceeded his privilege. I 

(ore hold that both the commuoicat 

were privileged. The next jjy 

whether the defendant was acUo 

malice. The Subordinate Judge found s 

the defendant could have had do 
able belief in the rumour which no _ 


(9) 

( 10 ) 

(11) 


18911 2 Q. B. 341=60 L. J. Q. B. 577. 
18641 15 C. B (n s.) 806=143 B. U. 1002. 
1863] 15 0. B. (n.s.) 392. 


given currency to. At first sight i - 
almost incredible that a 
status and attainments of the d 
should have believed ^h^ t ® of 

tended to poison him. But indgs'^ 
mind of the defendant has bo b 
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from the surrouading circumstances. He 
had conceived a great dislike to che plain¬ 
tiff and the plainiiff made no secret of 
his desire to dispense with the services 
•of the defendant. One ludicrous incident 
seems to have told on the nerves of the 
defendant. The Saits had stored in the 
office godown some manure. The defen- 
dant was led to think that these were 
ashes from the cremation ground brought 
in order to practice incmtatious. The do- 
fen lant, who says that he has been at- 
traded to the subject of the black magic 
by what he heard during his employment 
in the north of India, seems apparently 
to have been impresse<l that these ashes 
were bronghi to the office witli a view to 
practising black magic on him. Some per- 
■eoQs in the office of the Saits semn to 
have played upon his credulity. In this 
iramo of mind the defendant believed that 
tho visit of Jaftar Sait in November 19i4 
to the Wynaad estates was with a view 
to get the defendant into trouble. Ho 
seems to have asked tlie Superintendent 
of Police at OotacamunJ for the services 
of a detective in his tour. There can he 
no question that the defendant was in a 
morbid state of mind regarding hissafety, 

I have no doubt that there was no reason- 
able ground for this belief. At the same 
time. I am not preiiaiel to say that he 
was not bona fide unler the impression 
that attomiita were baing made to get rid 
of him. Ho went on his in'puoting lour 
in this nervous state. J fully believe Ids 
evideQfO that he was unwell on tiie evcti- 
iog of the ISth anrl on the morning of the 
14th. The certificate of the Sub .\s^i 9 tant 
burgeon given on the IGth to a certain 
extent supports him. D'douza’s evidence 
given on the former occasion also corro¬ 
borates his evidence. I have no doubt 
that ho was unwell. This illness coupled 
with what he believed about the bring- 
mg ID of human ashes so worked upon his 
nerves that ho thought that the Saits 
had engaged men to poison him. What 
we have to consider is whether it was an 
honest belief. Tindal, C. J.. said in Cox. 
head v. Htchardt (12): 

^ ‘ 

duty, or In the mode of performinij it ” 

In Stuart V. Bell {9) Lindley, L. J., 
After examining a number of decisions. 

55X8that the opinion o[ Tindal, O.J "is 

• (12) (1046) 2 C. a 569=16 L. 3, 07 Piiw. — 


the most aocurato and safe to take as a 
guide. Lord Buckmastor in Lendon 
Association for ProUclion of Trade v. 
Greenlands Ltd. (G) states the law in 
similar terms. 1 am of opinion that tlie 
defendant must be taken to have l) 0 on 
under a bona fide belief that tiie Saits 
wcie at f-lie bottom of an attempt to got 
rifl of him, and hold tint no nuilico has 
been establisliod in tliis case, I confisrs 
that I have come to the conclusion on the 
question of malice with some hesitation. 
But having regard to the strained rela¬ 
tions that existed between the plaintiff 
and the defendant just before the inci¬ 
dent bapjiened and having regard to the 

state of mind which the defendant was 

*'®iooti-ng as I do the evidence of 
D oouza and Bikram Singh for the reason 
that their story, if true, should have 
been cominuaicated to the plaintiff either 
at once or at least after the dismisvil of 
the defendant from tlie service, I see no 
reason for not accepting the uncontra- 
dictel evidence of the defendant on t!ie 
question of his bonx tides. I would there¬ 
fore reverse the judgm ent of the Sul'ordi- 
nato Judge and dismiss tlie plaintiff's suit 
with costs throughout. 

S,N./r.k. A i>pea Is allowed. 

A. I. R, 1919 .Madras 439 
Krishnan, T, 

Mulnkutla Rfimamurlhi others- 

Defendants—PuLitioners. 

V. 

LliiUiir.i and othors — 

Plaint ills —Opj^t^-ite i’.n tics. 

Civil Bevn. Pctu of 19 ;s, 

Decided on Jlst O'ltohcr (rum 

order of Temporary Sub-.ludge, Guntur, 

tn 1. A. No. 384 of 1918. 

Civil P. C. (1908), S. 92 and O 1. R. 1 - 

c suit Persons claiming as trustees 
should be impleaded. 

vv* for fraiuing a scheme Gr a 

public charity under S. 92, persona who allege 
a right thereto as trustees should be impleaded 
as ^ftics: 38 /. C. 138, Foil. (P iSO C 2] 

_ y. L. Narasimka Row—iov Peti¬ 
tioners. 

V. Lakshminarayana-- for Opnosibo 
Parties 

Judgment, Following the rulling in 
Yaithtlingam y. Ramalingam Pillai (1), 

4 think the petitioners should bo direo- 
tw to be made party defendants. They 
allege that they are trustees and there is 
Dot bing prim e facie to show that they 

(1)Ti 9J7]'88I.O. m 
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nre not. There rights as trustees would 
he lost hy the framiug of the scheme: 
see Bnma Dns v. Havimantha Bow (2), 
'ml tliiib being so, I thinli they should he 
i-ieard before the Court takes any action 
10 tlieir prejudice. No doubt the Subor¬ 
dinate Judge sa\ s that their application 
is not buna fide. It is not clear what 
this means or on what it is based. The 
defendants support tho cliirn of the peti¬ 
tioners to the lui-teeship. I cannot 
take this olxervatiun as meaning that 
the iietitioncrs are putting forward a to¬ 
tally unfc‘Unded claim to trusteeship. If 
that is v\hat is meant, it is unsupported 
hy ativ evidence. ! must therefoie set 
aside the oider of tiie huhordinato Judge 
and diiecL him to add petitioners as parly 
defendants and proceed with the tiial of 
the suit in accordance with law There 
will 1)0 no order as to costs in this peti¬ 
tion. 

S.N /it.K. OnJe r net nsi<^e. 

(■^) ?-r> Mh(L :JGi=ig I. C. 140. 
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AyI.ISO AND SKSHAGIIII .\lY.\lt, J-T 
Ka verovima —Plaint ill'—Appellant. 

V. 

Vishnu KnnkuUiii/'ia and others —De¬ 
fendants—Uespondonts. 

Second .\(>pe:il No. Tl-09 of 1915, De¬ 
cided on doth January 191S, against tho 
decree of Di-t. Judge. South Kaoara, in 
Ap[)eal Suit No. 411 nf 1914. 

{a' Hindu Law—Alienation — Co-parcener 
—Tran«ler of share by co-parcener to another 
member for connideration does not effect 
partition among all members. 

Where a member of a joint Hindu family liv¬ 
ing iu a di^tant place and earning soparatcly 
transferred his share in the family property to 
ani thcr member for a consideration: 

HclJ: that the truusaclion amounted to a re* 
nimcialiou of the transferor’s sliare fora con¬ 
sideration and did net e^T^ct a partition among 
all the members of the joint faruilv; 6 Mnd. 190 
and 15 .1//. 339, AppL: 11 Mnd. ;1C4, Disl. 

[P441C2J 

An alienation by a co*parcener is not a un¬ 
ilateral declaration of intention to effect a parti¬ 
tion in tho family. IP 443 C 11 

<b) Hindu Law-Alienation-Co-parcener— 
Gift by one member of bis share lo another 

is not valid. _ , , •, 

A gift by one member of a joint Hindu lamilv 
of his share to another member is not permit¬ 
ted by Hindu law. 412 0 Ij 

B. Sitarama i?ow—for Appellant. 

G. V. Ananthahishna Aiyar and 
Adiga—lor Respondents. 

Judgment.— Before finally disposing 
of the case, we think that there should 


191 » 

be a distinct finding on the question 
whether Kx. A refers to the whole of the 
family properties or only to portions of 
them. The question is raised in the 
written statement and is covered by the 
latter portion of issue 1. Before the 
District Judge a ground was taken that 
the Munsif should have recorded a finding 
on that point. Therefore a finding should 
he now arrived at on that question. 
Parties shall he at liberty to produce 
fresh documents, if any, and not cral evi¬ 
dence. Finding will ho submitted in two 
months and ten davs are allowed for fil¬ 
ing objections. We do not think it 
necessary to call for a finding on theques- 
tion whether Ex. A was not given effect 
to. The Subordinate Judge held it was 
acted upon and no serious attempt seems 
to have been made to impeach that find- 

In compliance with the order contained 
in the above judgment the District Judge 
of South Kanara submitted a finding that 
Ex. A referred to the whole of the 
family properties with the exception o 
tho properties in Travancore 

(This second apiieal and the memoran¬ 
dum of objections filed by respondent 
1 . coming on for final hearing on 2dra 
Januaiy 1918, after the return of ^ 
fir.ding of the lower appellate 
the issue referrecl by thi« Court lor ria 
and tho case having stood over o * 
consideration till this day, the Cour 
vered the following:) .. 

Judgment.-The property 8“*'^ 

along with sonio other property m J- ^ 

vaucoro belorged to fchree^ imit- 

Hindu family io South Kaiuira.* . 
tedly tho three branches divided 
South Kanara properties long 
this appeal we are concerned ^ 

one of those branches, the head ol 
was one Narayana Kunkullaya. ^ 
five sons, of whom Kesava 
Padmanabha the third son tr^-nsfeir 
properties under Ex. A to Vish . 
last son. Vasudeva the fourth 8°° . . 
larly transferred his properties 1°; 

Ex. 13. All this time there no a 
partition among the brothers, in 
son Venkatesa left two sons .jj is 

Raraakrishna. The present P ^ 
the widow of this Narayana- 
is that when Vishnu died in 
husband Narayana was joint 

with him. that by survivorship n 

perties in suit devolved on he 
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and that she as his widow is entitled to 
them. This Narayana died in ISIO. 
Shortly before his death Padmanabha, 
who transferred his properties in favour 
of Vishnu under Ex. A. sold all the pro- 
perties of the branch to defendant I, as if 
he were the sole owner thereof. Defend¬ 
ant 1 is a stranger and nob a nieinber of 
the family. The transfer hy Padmanabha 
and Vasudeva to Vislinu related only to 
their shares in tho South Kanara proper¬ 
ties. The Subordinate du Igo before whom 
the original suit was filed cime to the 
conclusion that Padmanabha by convey¬ 
ing his properties under Ex. A ceased to 

be a member of the joint family and that 
this alienation in favour cf defendant I 
was inetleotive so far as tlie suit proi)er- 
ties are concerned. The District Judge 
on appeal held that Padmanabha c)id not 
cease to belong to the joint family and modi¬ 
fied the decree of the Subordinate Judge. 

When the second appeal first came on 
for hearing, we remirted an issue for find¬ 
ing as to whether the transfer hy Padraa- 
nabha and Vasudeva comprised the Tra- 
vancore properties as well. The finding 
was that Exs. A and.13 related only to the 
South Kanara properties. We accepted 
that finding. Now the question arises 
for consideration whetlier Padmanabha 
had any right to deal with the property 
in favour of defendant 1 after ho had 
transferred \m nghts to Vidimi. Mr. 
Sitararna Rao for the appellant c intended 
that tho ellect of i’x. .-V was to separate 
Padmanal)ha from the joint family and to 
leave the other members undivided. As 
was pointed cut by Bashyarn Aiyan- 
gar J in Su^arsanam Maistri V. Na^ 
rasimhulu Maistri (Ij, notwitlistanding 
the seiiaration of one memS;er from the 
joint family the others would continue to 
remain undivided. There can be a small. 


er co-parcenary within a larger co-pan 
nary just as there can he a tavazi in 
tarward. There are dicta in the de 
Bions of^ this Court and of tho Pri 
Council which indicate that ordinarily 

separated fre 

the rest the presumption is that all ha 
become divided In Balabux v link 
mahai (2) the Judicial Committee state 

son ® I^rsumpnoo when one co parcer 

“nited. In many cotes it may be necessary 
Order to ascertain tbe sbare ot the outgoing luw 
ber to fix the shares which the other w oarccS 
11 lli;02l 25 Mad. 149=ii M. LJ 353 
(2) 11903] 30 Oal. 725=801. A. 180.' (P. 0.). 


are or would bo entitled to. and in this sense Iho 

separation of one is .«aid to be tho virtual separa¬ 
tion of all. 

That is also tho view talcon hy tlie 
I^fadias High Court, l^ut in a hitor case. 
Kedar Nath v. luitun Simjli F/okI 
Macnaghten in delivering the julgmonl 

of the Judicial Coniiiiittco ([unfed ilieopi 

nion of tlio Judicial Coimnis'i.ionr’r of 
Oudh and concluded with theobservabion: 
“Their Lordships agree in that opinion.” 
The Judicial Coinmissionor lield that 
when one of the uienibtrs sue I for partir iou 
and obtained a decree for his share, the 
other two remained joint with rights of 
survivorship. It is open to argument that 
this conflict of view should not affect a 
transaction which, in the language of the 
Judicial Committee, may ho construed as 
a unilateral declaration of an intention 
by one member to separate himself from 
the others. In such a case there cau he 
no in-esumjdion tluat his act disrupted 
the co-paicenary of ail the members. 
Therefore even if Ex. A is to ho regarded 
as notifying Padmanahha's desire to cense 
to belong to the joint family, it would 
not follow that there was a general 
partition. But. in our opiuion. Ex. A 
must be treated as a deed of relinquish, 
nient. No doubt the document is styled 
a sale deed ; but Padmanabha was living 
away iuadistant placoand w'asanearning 
member Ho gave a power-ol attorney 
to a third party to transfer his share in 
tho family pro|)erty. Another of the 
Irotliois subseiiuciitly transferred his 
share in tho family property, in both 
cai^es the conveyanc; was loa inemher 
of the family. In our opinion, the ellect 
of these documents was to reiinquishj 
the shares of the transferors in favour oh 
their undivided brother for a eonsidera-j 
tion, and not fo effect a jiirtition amongi 
all the momhers of the joint family. 

Under the Hindu law it is open to an 
earning member of tlie family to sur¬ 
render his rights bo the remaining mein- 
heisof thefamily. In Mitakshara, Ch. 1, 

S. 11 (12), it is staled : 

“To one who'is himcelf able to earn weaUli 
and who is not desirous o{ sluring bis f/ither’s 
goods anything whatsoever, though not valuable, 
may be given aud the separation or divixion 
may be thus completed by tho father so that 
the children or other heirs of that son may have 
DO future c l aim to iuherltan ce.**_ 

(8) 11910] 32 All. 415=7 I. C. 648=87 I. A* 
lei.fP.O.). 
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T!i 0 test of Yajnavalkya which is com- 
mentoJ on as above by Vignaneswara is 
in these terms : 

“If one have means and do not desire to 
share, he shall bo separated, something trilling 
being given to him:” (Yajnavalky, 11,117.) 

There is no mention of the right of 
the father in this text. Aparaka in com¬ 
menting on this text of Yajnavalkya 
says : 

“The son, who because of ability lo acquire 
wealth dors not dfsiro paieriial property ; should 
bo separated after giving him some worthless 
small prupertv, olhcr«i^e there may be disputo 
with hiin or with Ills children.” 

We think that Viguaneswara (li«l not 
intcivl to restrict tlie right of making an 
unequal rljstriliution only to the father. 
The iuinci[)le de luciblo from the Smriti 
writers is that by renouncing his share 
for a small consideration the seceding 
member is alone seiiarated from the 
family and the others continue to be 
members of the joint Hindu family with 
rights of survivorship, etc If there is 
no consideration at all received for the 
relinquishment, it is doubtful whether 
by 111 iking a gift of his share a mcinber 
of the family can renounce his rights in 
the general property: liecause it is a well 
'established rule of Iliulu law tint an 
lundivided member cannot make a gift of 
his share in the joint family property. 
There is no text of Hindu law or any 
binding authority which says that a gift 
bv 01 .e member to another of his share 
is permissible; anl as at present alvised, 
w« hee no reason for introducing such an 
exception to a well understood principle 
of Hindu law. Nor are wo prepared to 
say that the text of Yajnavalkya already 
referred to contains only a moral injunc¬ 
tion in regard to the giving of some con. 
sideration and that a voluntary gift is 
within the spirit though not within the 
letter of Ya'navalkya's text. As Sarkar 
Shastri points out in his Hindu law, if 
the transaction by a member of the 
family is not within the meaning of the 
text of Yajnavalkya, it is doubtful whe- 
ther he will be estopped from claiming 
his share in the joint family property. 

In the present case in the view we 
take of Ex. A this question need not be 
pursued any further. It is the substance 
of the transaction and not the language 
used that has to be looked into and, in 
our opinion, Ex. A evidences a renuncia. 
tion as contemplated by Hindu lawyers. 
As regards the decided cases, Sivagnana 


Tevar, Bamasami Chetly and Kosala-' 
rama v. Periasami (4) supports the view 
we have taken. In that case the JudU^ 
cial Committee held that a surrender 
by one of the brothers effected a sever¬ 
ance of interest quoad that property 
between the surrenderor and his brother. 
In Peddayya v. Rarn'ilingain (5) Mu- 
thuswami Aiyar, J., and Sheppard,!., 
held that relinquishment by one of 
the brothers separated him from the 
rest of the joint family. Sundarsanam 
Mnistri v. Narsimhnla ATaistrz (l), to 
which we already referred, follows these 
two decisions. In Balkrishna Trimbak 
Tendulkar v. Savilrtbai (6) the same 
view was taken: vide also Muthu^ 
sami Mtidaliarw. NallakulanthaMudaU 
jar (7). The theory that a renunciatiou 
by one member keeps the family intact, 
while excluding from it the transferor, 
derives support from another class of 
cases to which Mr. Sitarama Rao drew 
our attention. Generally speaking an 
alienation of the share of a co-parcener in 
a specilic property is invalid: but if the 
other members consent to such an aliena¬ 
tion, it would be valid: vide Ckinna 
Sanyosi v. Suriija (3) and BalgobindDcts 
V. Naraui La/ (9). The essence of the 
tiansaction is that it is an arrangement 
which does not disturb the co-parcenary. 
The same may )j0 said of a relinquishment 
by a member of the family. The object 
is nob to dii’turb the joint family, but to 
leave it unaffected while the renouncing 
member wants to be excluded from !'• 
Thereforeif as weinterpretExs. Aand I3i 
their object was to secure individual fre^ 
dom to Padinanabha from the possible 
claims of his co parceners on his earnings 
while not intending tu disturb them it 
a natural result of such a transaction 
that he alone became a divided mem er 
while the others continued to rem^**^ 
joint and undivided. 

Mr. Adiga for the respondents conte • 

ded that Ex. A was in fact and 
an alienation of Padmanabha s ^ 
that it did nob matter that that aliens i 
was in favour of the co-parcener, 
well settled that if a member ofajo 
Hindu family alienates his share . 
property ^ efrangor snfth a trang!^— 
L1876-7S] 1 Mad. 312=51. A. 61 


(4 

(5 

(6 

( 7 ) 

( 8 ) 
(9) 


tl8S8j U Mad. 406. 

U87S-79i 8 Bom. 54. 

18951 18 Mad- 418. 

L18821 5 Mad. 196. r\ 

[1693] 15 All. 339=201. A. Ho 
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dc6S not put AD end to tho co-parosnAry. 
There is a course of decisions upon this 
subject iu Madras and elsewhere, and we 
are not prepared to accept the contention 
that an alienation is really a unilateral 
declaration of intention toeffeot a partition 
in the family.lt maybe that logically and 
by parity of reasonings member of a joint 
Hindu family conveying his share to a 
stranger should be regarded as expressing 
aclearintention toget bis share partitioned 
from the sharesoftlieobhers. Butweagree 
with the learned vakil for the appellant 
that until the Judicial Committee ex¬ 
pressly make such a pronouncement, we 
would not be justihed in deducing such a 
rulein regard toalienation from what has 
been decided concerning declarations of 
intentions contained in plaints and doeu. 
ments addressed to the members of the 
family It is true that in Ariuapidri v. 
alamelu (10) the learned Judges suggest 
that a renunciation by a member is equi- 
valent to an alienation in favour of the 
other members. In our opinion this obiter 
dictum should not ho separated from the 
context and applied to circumstances like 
the present. Therefore, we must hold 
that the transaction evidenced by Ex. A 
is not an alienation but a relinquishment 
of rights iu favour of the other members 
of the family. 


The two Courts below have held tha 
Padmanabha and V.13Uleva intenJol tlia 

the share relinquished slioul-1 ve-t no 

only in Vishnu but in. ail the of.her inoiii 

bers of the co.parconary. Tliis is a fur 

ther support to our concliniun that tin 

two members wanted that the lemainiof 

members of the family should remain un 

divided. Mr. Adiga next argued thal 

there is no justification for not holdin' 

that the renunciation by Padmanabhadid 

not put an end to the co-parcenary as a 

Whole. We have given our reasons fullj 

in the previous paragraphs for holding 

that ladmanabha’s act only severed him 

irom the co.pircenary and left the others 

m th^B same state as they were in before. 

In the result we reverse the decree of the 

>- 08 tore that of the 

rtf t-v, ° In the circumstances 

of the case each party will bear hie own 

costs throughout as regards the subject- 
matter of the appeal. The memorandum 
of objections is dismissed with costs. 

_3.N./r k. _ Appeal allowed. 

(10) 11888] II Usd. 304. 
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Seshagiri Aiyah and Pnii.Lii'S. JJ. 

Batjiralhi Ammii! — Plaintin—Appel¬ 
lant. 


V, 

Btuiiralhi Avnna/ mid o^/icr.s —Defen¬ 
dants Respondents. 

Second Appeal No. 22^4 of 1917, Do. 
cided on otii Koveniher lOl.S, against 
decree* (if Dist. Julgo, Tanjore, in Aiqieal- 

suit No. 80!) of ion;. 

Hindu Law Aiienalion — Co-parc<‘iier—Gift 
0 co'percencr for performance of sradh to 
9onle$s member is valid. 

Tho members of a joint Hindu famiiv can 
m.ike a gift of family proferty to a co |)er(’cucr 
III considoraticn of l)is p"i{ormiug tlio .Kradli 
ceremonies of a deceased sonless member. Such 
an arrangement is v.-ilid under tiro Hindu Law as 
well Its op general princiiles o! jurisjirudmce, 
besides being supported by esusidention. 

LP144C11 

o. Venkataclutnur ~lov .•\jipeilant. 

2. li.Veukutraina Sastri—ior Kespou- 
dents. 

Judgment.—Tho dispute relates to a 
gift of a small portion of too family pro¬ 
perty to one of tho nieniheis at the parti¬ 
tion. The family originally consisted of 
a father thiee son; and t!ie childicn of 
two of the sons. One of the sons died 
issueless. His funeral ceremonials wore 
performod by the husband of the plain 
till, who was a son of one of tlie sons, 

Kamakrishna Aiyar. The deed provided 

that a portion of the fimily property 
should he given to this l.oy, as he per- 
forme I the liin'-rai ceremonies of his do- 


c'l'O! Hue' ' an ) ho uas rc'i'iested to 
p'ufoim the uiifiM'i si:ulh<. Via y soon 
after, the ihuioo '!;ol ..ini ihe ;.uil is by 
the widow to reoovi'i' i to jir'ip^u ty gi\'ou 
to her husband, i'lie delcmce is tliiit it 


13 not competent to members(»f a joint 
Hindu family to give awav family proper¬ 
ties for such a purpose. The District 
Mposjf upheld tho gift. The learned Dis- 
triot Judge has reversed that judgment, 
in (Jur opinion he is wrong. The texts 
of Mitakshara quoted in Kameswara 
bastri V. Veeracharlu (l). to which our 
attention was drawn by .Mr. S. Vankat- 
aohariar, show that in a joint Hindu fa- 
only gifts of property can be made for 
purposes of a similar nature. Mr. Vankat- 
rama Sastri admitted that the perform- 
ance of the sradh by sjme one or other 
of the members of the family was incum¬ 
bent on them, and that failure to do it 
wou^ have brought about social ostra- 
Tl) L1910] 84 M»d. 4221^I.'CTW6 
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cism. In tliis state of affairs, the mem¬ 
bers decided that one of them should be 
selected to perform this duty and that 
he should be reimbursed the expenses by 
the allotment of certain lands. 

We see no reason (or holdin;; that such 
an arrangement is not binding on the joint 
family. There was ample consideration, 
even if the transaction ho looked at from 
a purely business poirit of view. See 
Natesa Ai!/(}r v. l-inihai Aumal (‘2). The 

learned vakil for the respondents con¬ 
tended tint under Hindu law. no member 
oi a family performing a sradh can expect 
any icniunoiation lor duing it. Bub that 
!is nob the point. It is not a quid proijuo 
for |tcr(oiuiing the sradh thitllmgifb 
was made. Init to cnahlo the recipient to 
|lefray the expenses of tire recurring 
imonrhlv and annual ceremonies. Wo 
think such an arrangeinerjt is valid under 
jthe Hindu law as well as on general 
I[)rinci)>le3 of jurisprudence. We must, 
therefore reverse the decree of the Dis¬ 
trict Judge and restore that of the Dis¬ 
trict Mun-.if with costs hereand helow. 

SR./p.K. Appeal allowed. 

""(•iruodbl 4 i.c, iioT" ' 
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Wallis. C J.. .^no Ayling. .T. 

Giirasanii Xtifhin and cilwrs —Defeu- 
dants—A[)pellaiit'. 

v. 

T. S. Gopalaswami Odayar and othen 
—Plaintiffs—Respondents 

First Appeals Nos. 207 of 1916 and 
17S ol 1917, Decided on 22 q 1 January 
1919, against decree of Sub-Judge, Kum- 
bakonam, in Original Suits Nos. 52 and 
61 of 1914. 

Hindu Law — Debts — Manager—Binding 
character—Burden of proof is on creditor — 
Omission of defendant’s to produce accounts 
to prove necessity—Adverse presumption 
arises under Evidence Act (1872), S. 114 
IIIus. (g). 

The oous of showing that a debt contricted 
by tbe manager of a joint Hindu family is bind¬ 
ing on the family, is in the first instance, on tbe 
party seeking to enforce its payment. 

LP 445 011 

Even where the v nus is on tbe plaintiff, the 
failure by the defendants to produce their ac¬ 
counts, when summoned to do so, to prove a 
family necessity for the debt will laisa a pre¬ 
sumption adverse to them und-sr S 114. Ulus. (e). 
The defendants cannot refuse to produce the 
best available evidence, relying on the weakness 
of the plaintiff's case or cn the onus being cast 
on tbe plaintiff which he has bailed to discharge. 
On defendants’ failure to produce accounts, tbe 
onus shifts on to them to prove that the debt in 


question was not incurred for joint family pur¬ 
poses. ' 

Quaere: Whether the presumption applies to 
loans contracted by the manager for the puroose 
of a joint f.imily trade. LP 445 0 11 

.S’. Srinivasa Aiyangar and K. Rajah 
Aimtr—ioT Appellants. 

T. Ritn(iarhariar and A. Sriranga- 
chario) —for Respondents. 


Wallis, C. J.— This is a suit by the 
inenibers of a temple committee tore- 
cover temple funds which were oiigi- 
nallv lent on t "0 promissory notes, 
Exs.’K and J. dated lOoh January 1893, 
executed by tlie late Ratnaswamy Nadar, 
hvother of defendant 1, father of defen¬ 
dants 2 to 4. and uncle of defendants 5 to 
10. Several promissory notes were exe¬ 
cuted in renewal of Exs. E and J by 
Ratnaswamy Nalar, the last of which 
were Exs. .\ and A-l. The only question 
is whether there is sufficient evidence 
to suiiport the Subordinate Judge s 6nd- 
ing that these debts are binding on the 

joint family of the defendants of which 
the deceased Ratnaswamy Nadar was the 
managing member. In 1893, when the 
loan was contracted, his brothers were 
minors and thero is evidence that he was 
carrying on the business of an abkan 
contractor and that the business was a 
joint family business. The family bad 

been engaged in the business for a grea 

many years, and indeed for a long time 
were the best known abkari contractors 

in Southern India. It is contended tor 

the appellants that the plaintiffs bav 
not shown that the debt was cont ac e 

by the late Ratnaswamy Nadar for pitf* 

poses binding on the family. 

bars of the temple committee ^ ® 

vanced the loan are dead, the clerk 

they cilled, P. W. 8, was unable tospe^ 

from personal knowledge, and , 

nesses connected with the . j. 

whom the plaintiffs put into tn 

were not anxious to help them, so 

there is a dearth of direct 

books of the defendant’s firm, if P^ 

would show whether the A jght 

was utilised in the business nUin- 

was treated as a family debt. ^ ' 

tiffs summoned the 

duce their books, but the d . 

failed to produce them or o 

their failure, and aIso_ weak- 

going into the box relying on 

ness of the direct evidence 

plaintiff. 
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The defendants were under a duty 
to produce their books when summoned 
lor to account for their failure to do 
so; and as they have done neither, a 
presumption arises under S. 114, (g) 
Evidence Act; that the books, if pro¬ 
duced, would have been unfavourable 
to their case and wouH have shown 
that the money was borrowed for tlie 
purposes of the business which is in 
a-cordance with the general probabilities 
of the case. The Privy Council have 
reccnPly rul«d in Mui‘U{iesim P<7/-i? v. 
Gnana Savibanda Pandara S'lnnadhi 
A), that defendants are not entithd to 
lie by trusting to the abstract doctrine 
)f onus of proof and refuse 1 to furnish 
the Court with the best nuxteriil for its 
lecision, and that if they do so the 
Court is free to conclude that the evi. 
dence. if produced, would not have sup¬ 
ported the defendants’ case, Thero wa<i 
no doubt other evidence for the plvintiiTs 
in the case, hut the presumpMon agiinst 
;the defendants arises whether the idain- 
jtitfs have any evi lenco or not an I in my 
opinion it is clear enough to shift the 
lurdoD in this case, assuming it to he on 
the plaintiffs and to throw on the dofen- 
1 lots the onus of proving that the debts 

m question were not incurrodfor joint 
family purposes. I hive assumed that 
the onus of showing that the debt is 
Oinding on the joint family is on tiie 
;PlaintifT3 in tho first instance, as is gene¬ 
rally the case with regard to money 
iborrowel bv tho managing mamhers In 
iNagendra Chandra Dey v. Ainar Chan- 
dra Kundn (2). and Ganpnt Bai v. 
\Munni Lai (3). this presumption has 
been held to apply even where the 
manager is carrying on a joint family 
business, but,as points! out by Chandra- 

varkar. J.. in.PaffwnaPi;i Tarachand v. 

Bank of Bombay U), which was not 
cited in the cise last mentioned tho 
jease of a joint trading family is in many 
ways except,ional, and it appears open to 
inestion whether in such a family the 
presumption should nob he the‘other 

” dismissed. 

/Vyhngf, J .—l agree, 

S N/r.K Appeal d hmixsPfJ. 

(*) A. I. K. 1917 l'' G. ()&40 M«dT402=3U f 0 
06fls=14 I. A. 9S (P.C.). 

(‘5 L‘003l7O \V.N.725 

(H) tl»M fli AH. 0 R4 

(IJ 119031 31 Bjm. 72=J I. Q. 173 
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Or.DFfELD AM) SESHAtilltr AIVAR, .IJ. 

i/. liumaruya Slionbofjue—DelQDilxnt 

“Appellant. 

V. 

Sherbett Vcnktilnuihtiiiiin/a - rinintilT 
—Respondent. 

Appeal No. 48 of 1918, Doci.iod on 23rd 
•January 1919, agiinsb appollato or.ler of 
Dist. Judge. South Kuiara, in A, S No 

359 of 1917. 

Civil P.C, (1908), 0.21, R. I-Deposit of 
decree amount—Inleresl ceases from dale 
notice to dccree-holder. 

Wtioa the amount of a d.sorco is paid iuto 
Court under 0. 21, R.l. inter-sl on tho samo 
coas-s to run horn the dale when tljo decrc- 
holder rec-oives uotico tberoof: 8 I. C. 75:1 Hiit 

[B416C21 

A. P. Lakshmana Itow-tor Appel¬ 
lant. 

A. 1:'. /l</7V/,j —for Respondent. 
Oldfield, J.'"rhG only question for 
deci>ion is \vh“thcf int-irest cuasus to run 
on money pa'd into Court foradecieo- 
holder underO. 21, R 1. on the date of 
that payment or on tho date u hen the 
deji-ee.holler receives notice thereof. 
The Code is not explicit on the point, 
and the authority relied on by the lower 
appellate Court, Krishnaswnvii Ckeltiar 
y. Ramasuwmi Chettyar (l), deals with 
a payment under the special provisions 
of the Transfer of Property Act. Looking 
however to the terms of 0. 21, R. 1. 
Civil P. C.. I observe that there would 
he nothing to compel compliance by the 
jivlgtneDt debtor with Cl. 2, which eii.^ 
joins the giving of notice of the payment! 
to the docree-holdor. if the running of) 

interest stoppol before and independentlvi 
of it. 

There is further no reason why the 
decree-holder shouM be deprive! of com¬ 
pensation for being kept out of his money 
bocause the judgment-debtor chooses al 
particular method of paying it to him. 
Un those grounds I would dismiss the 
appeal against appellate order with co^tg. 

Sr-«hagi i Aiyar. J.—[ agree. Mr.' 
bakshmana Rao hag raised an interesting 
question of law which is res Integra 
After decree, the judgment debtor paid 
tho decree amount into Court with inter¬ 
est up to the date of tho deposit; notice 
as provided by 0. 21, R. 1 (2). was given. 
The Court below has held that it is only, 
from that date t'at the decree amount 
fo carry further interest. I think 
(1) tlOJOi'SSllad. 44=9 I. 0. 768;- 
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this coLchxion is right. No doubt, as 
out by tho learned vakil for tlie 
a[>iiellaat, Mrj analogy of the Tiansfer of 
ih'oiierty Act is not very helpful, as Hie 
legislature his I'vovi'led specially for *he 
ceesation of interest only after the -or- 
vice of notice. I think there is a closer 
analogy in 0. 24, Civ’l V. C. R. .3 says 
that interest on tlie dopi’sit wcuM ‘iease 
to run from the date of the notice to the 
defendant. That is to say that thedci-'Osit 
being taken to have been made up cor¬ 
rectly to thoui i C'f leposit, the li- 
ahilitv for interest on the sum ". liich. bv 
tho fact of tlie payme-jit the defentiant 
acknov.lcdgc-s to i o duo to Itie plaintilf, 
ceases v.hen the latter has notice of it 
ai.d is put in llm v.ay of receiving the 
mcDOy from Court. 

True, that the order in question in 
terms only governs j-ayments in the 
course of the hearing of a suit. I do not 
see why the same principle should not be 
applied to payments in the course of exe¬ 
cution proceedings, especially as 0.21, 
R. (1) (a), does not sa> that by the pay. 
ment satisfaction of the claim of the de- 
cioe-holdor is ipso facto to be entered. 
The provision for notice rather indicates 
that the decree-holder’s riglit should be 
affected only after'he is informed that 
the decree amount is available for him 
anil that ho can draw it out of Court. 
For these reasons I agree that the appeal 
should be dismissed. 

S N./n.K. Appeal dismissed. 
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Wallis, 0. J. and Spenceh. J. 

Hammiathan Chetty Plaiutiff Ap¬ 
pellant. 

V. 

Lakshmanan Chetty and oi/iers—De¬ 
fendants—Respondents. 

First Appeal No. 25 of 1912. Decided 
on 14bh February 1918, against decree 
of Sub-Judge, Eamnad in 0. S. No, 97 
of 1911. 

(a) Civil P C. fl908), S. 14—Suit on fo¬ 
reign judgment—Conditions giving jurisdic¬ 
tion to Court present—Onus of proving want 
of jurisdiction is on defendant. 

Under S. 14, Civil P. 0., when the conditions 
necessary to give the Court jurisdiction to enter¬ 
tain a suit on a foreign judgment are apparent 
on tho record, the onus is on the defendant to 
prove want of jurisdiction and be must give 
evidence that none of the conditions which 
would give jurisdiction were present. iP 446 0 2] 


(b) Civil P.C. 11908), S. 14-Partie8 not 

present—Presumption is that they submitted 
to judgment. 

In suits on foreign judgments it will be pre¬ 
sumed that if tne parties were not present, they 
siibiniltcd to tha jalgment. LP 446 0 2] 

-4. Krishnaswami Aijyar for Srinivasa 
Ayijaiig.ir .1. Venhatarayaliah—ior 
Appellant. 

C. S. Venkatachariar —for Respon- 
dents. 

Judgment.—This is an appeal from 
tlie judgment of the Subordinate Judge 
ol Ramnad in a suit brought by the 
plaintilf on a foreign judgment against 
defendant 1 and tho father of defendant 
3. The learned Subordinate Judge in 


para 6 of his judgment correctly stated 
what was necessary to give a foreign 
Court jurisdiction, so as to enable its 
judgment to be sued on here. But he 
overlooked S. 14, Civil P. C., when he 
held that the onus was on the plaintiff 
to show that tliese conditions were satis¬ 
fied and that the plaintiff had failed to 
discharge the onus. S. 14 says: 

“The Court Rball presume upon the production 
of any document purporting to bo a certified 
copy of a foreign judgment, that such judgmeot 

was nronouDced by a Court of competent 

diction, unless the contrary appears on the 
record; but such prcRumption may be displaced 
by proving want of jurisdiction.” 

Thoreforo under this section, the onus 
was clearly upon the defendants to prove 
want of jurisdiction. 

Jurisdiction may arise in a variety of 
ways, as by residence or by submission 
and possibly in other ways which it ij 
not necessary to enumerate. When tb» 
section says that the defendant must 
prove want of jurisdiction, prima facia, 
it seems to us that he must give eviasnoe 
that none of theso conditions 
would give jurisdiction were present, an 
that appears to be the law in Englan 

In Bullen and Leake’s Precedents o“ 

Pleadings, Edn. 2 of 1863 at p. 167. 

"a declaration (or iu cur language a 
upon the judgment of a foreign Court neea 
state that the Court bad jurisdiction over 
parties or the cause [Robertson _v. ^ 

every presumption being made in favo 
Lreign judgment.” , • 

If every presumi'tion is to be ffl J 
favour of a foreign judgment, it 
presumed that, if the parties ^ 

present, they submitted to the ju ^ 

Therefore the result is that the i 

Subordinate .Judge tb**^” the op_— 


(1) U844] 5 Q. B. 941. 







<1Q1Q 

Jagaknadha 

the wronfl side. Defendant 1 did not 
appear, and there is no question at all 

linbility. DeloDclmit, 3 
Who IS the son of defendant 2 in the 

lenanssnit went into the box and said 

t^hat his father had never been in Penans 
but he did not say that the father had 
not submitted to the jurisdiction of the 

Court: He did not therefore dis¬ 
charge the burden and it is unnecessary 
to refer to the evidence which Mr 
Krishnaswami Ayyar for the appellant 
was anxious to put in as to what actually 
happened m the Penang Court. ^ 

1 /®5ult the appeal must heal, 

lowed and the suit decreed with costs 

joint extent of the 

joint family property m the lands of ths 
d6f6DdaDts I’especti vely, 

^^■N./r.k. allowed. 
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ALLIS, C. J. AND SeshaGIRI AiYAR J 

pellT" " 

poSlt Ees. 

Civil Appeal No. 135 of 1917 

No n 

fa) Registration Act (1908' S <iq_n 
no" 

it can be conS as "Ji*,, 

» "fi" 

i= inadmiB,lblo evidou"e\Xr“ 

thedooumeulcan be oon.lruod a, a will ’ 

-wfetbom;’:* tr 

-To-t'bi'r. r. 

tain diapo.al of property 'n addition con- 
and ‘^kjnrc!lo7t‘oV?ho^deLh'’°^^^^^^ 

fsl^n fCraYciaoPM^ ici 

tfom the section. Nor ia i/ * Of even apart 

docurocQt should PurDor? t V ‘hat the 
“ a ^ih It U neceLa?v A*? u c"'a**® 

a disposition of ^ contain 

authority to adopt^ addition to the 

* ic) General Ci..,, * , IP 448 0 21 

-Will-Mere diScibVi^'* S. 3 (57) 

*0 act as guardian of ^adon’i***" ®'"P“wered 
property i. „oi dj.po,itJo„ ‘® manage 

po..b„r.‘x 

A inero direction to the 


S r «?“t 

ho 7 ;^;:.:: 

J and IS a stilt...,,,,.,, nf ii,. I'-iupti .n 

“1 the le.U(o,- iUenJ, L l„ll,n;''o;;'''il"” 

■1 der.lion of .dv.ol.ge to bor.eir 

I. or o„ ; '‘’bX r r r'bn 

e 'v/^, « , . [P4,52C2} 

'•;(«•) Contract Act(I 872 l, S 23-\v;^ 

e undertaking not to exercise power of 
3 ion Agreement ii opposed to public poJicv 

l>.v the Nvidow wiiorefv 
undertakes not to exercise thopo.b-er to m L ' i 

;^op.,o„ rs void a. bviog o^,,,c:U7o’'‘ot,b‘,':: 
*m Hindu Uw-Adoplio„-Tbr 

odoptioi, mu.l be mode to ]o,i mairL d“‘ 

The theory that an adoption must bo made t. 
the last male bolder has no application to ti « 
case of impartible zamind iris Tbe f>iot tu t 

Idonr ”““0' “ -» "^.1 ireir ' V e ‘ ! 

adoption ,3 made doe, not extingnid, the Solee 

<aa.fb7.‘::?afr.h° 3 Loe™r';o°t,'‘‘''. f' 

only provisional and sSw 
of a male heir to the laUor Vh 

estate fill such h^r takiu? 

bi^beivonip takofaWea'dr ” 

r in sense that members consfituHn* ;» 
have interest in properly does n^t ex ,f in 

propen/suJid'"* 

be traced from the 

family. There is . constituting the 

«een co-rircenVr, or bet- 

family prVpert. ^°Vn n ‘ i®int 

aitbor to joint enfoymenTrt r^- "^ht 
member of a ioint u Partition. A 

neccssarilr jn tUr>/> ^ not that right 

ouSlm w4”‘gHe™;'? -f",Ud\r a 

-Ni-ro'Sf d *■• 

•“® <loc«menl is not eonelusiTe of iu 
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been conferred upon Adikonda’a widow 

had been extinguished. 

The District Judge had -dismissed the 
present suit on the ground that the oral 
autliority relied on was nob proved and 
that the written authority though in his 

opinion sufficiently prove! was inadmis. 

sible under S 49. Registration Act, writ- 
ten authorities to adopt not conferred 
bv a will” being compulsorily registra. 
hie under S. 17 of that Act. The Dis¬ 
trict Judge states that it was practically 
concede! before him that the evidence ol 
a separate oral authority to adopt was 
insufficient and so far we entirely agree 
with his view of the evidence. We have 
next to consider whether he was right 
in holding that the wri' ten authority 

on which the plamtiil relied m the - 
ternative was not an authority to adopt 
conferred by a will as il it ^as no 

piainr-ih s suit necess.nly fails. Wdl 
defined in B. J (^ 7 ) Genera CUusea 

Act 10 of iH97, as including uni s there 
is anything repugnant in the subj- 

context: ^-Akine a volua- 

•‘a codicil and avcrv wntmg ^ » 

tiryp(»thum>as(lnpo8ilioQ O p P 

and the word as used m • » 

tvation Ac-, must be v.e-ved m « 
of this definition. is quite 
a mere authority to adopt b 8 ^ 
vocable and taking effec . 

death of the person con ernogthe^^ 

rity cannot be considered 

purposes of the di/. nh/n 

from the section. Mt. ^1''° 

(3). Nor is it enough th*t 
ment should purport to be a 

the present case. To gootain a 

is necessary that it shou to 

disposition of property lu autho- 

the authority to adopt- 
rity is in the lollnwinS 
‘■I have b?eD laid up with ontbs- 

wTntTfaU'i Deoil). After his death for about the last saven® 

«bo was the widow • j--:a:rbe ;3 

of Ahikooda the previous zamin lar pur- 

...J lOn? tn adoDt another boy. adopiino a roq at your aooot , 

u.a'iagiaa the e^aie in luU 

blfl N .no of my heirs ^ ^vilb m) 

fnr raising dj^putJR about tuis. . 

'o„;::.t wfn lu- beau «=c„toA ^ „ 

The effect of these 09 . 

strenuously contested heffi piaioti^ 

K. Srinivasa Aiyaogar forj^ they 

contended in the firs P pj^poutri*^^ 
constitute the wido - 

(S) tU65l 3 W. B. 


character-ProviRons of Act cannot be got 
over by styling instrument as will. 

The name of a documeot is not coocluRive of 

itscbiuacier. Therefore by merely Btvhng au 

ianrument a will the provisions of 
iratiou Act cannot be got over. IP ^ J' 

An uureeistcred deed CDufetnnK a power to 
adopt Tas L too iohotvins terms: 'I have been 

laid up wilh severe bodily for • 

Itv'rmonihs. Coascuently bad sen- 

OU. misgivings and not having been bio-s-d t. 1 

now with .lu aurasa son I coolant 
opt-iuo a son at your pleasure and to >ont 
man r^ing the estate in the be-i manner possible. 
With my full con.eut the will has been exe- 

'“Sw’l: that the deed was not a will but only 

an authority to adopt which was madmi.hible 
in evidence for want of p ,,9 c 2l 

K. Srinivasa Anin'{(jar— 

S. Srinivasa Auianoar— for Respon¬ 
dent. 

VValU«, C. j.—This is an appeal from 
a decree o'( the District Judge of Ganjam 
dismissing the suit brought by the plain- 
tiff to recover the gimindan of Ohin- 
nakimidi as the adopted son 0 the da- 

ceased ge-ninlar. Rrojo Kishore. who 
diel in I'.'Od, leaving a wi-lo -v hub no is- 
sue and was succoedel hv the senior col¬ 
lateral one Baidmava. Boishnava hav- 
in.Mlielafewdvys after his succession 
the estate descended to Ins son I’ursho- 

tham an! passed on his death in Octo¬ 
ber 191') without issue to his younger 
brother Kunja Behavi. the present defen¬ 
dant who was in possession and enjoy¬ 
ment when Brojo Kishore s wi low on 
.«:th November 1915. purporting to act 
under an authority given by her husband 
adopted the plaintiff for whom it is now 
claimed that this adoption divested the 
estate which had till then been vested 
in the defendant. Brojo Kishore was 
himself an adopted son and his aloption 
was the subieeb of a suit which came be- 
fore the Privy Council m Sri Virada 

Pralapa Boghanada Deo V. Sri Brojo 

Kishore Patta Deo {il Mter^ 


of Aqikonda the previous ii.viuin*>»A pu. 

ported in 1907 to adopt another boy. 
His suit to recover the zamindari was 
finally dismissed by the Privy Council 

in the present year m Sn Uadana 
Mohana Ananga Bheema Deo v. Sa 
Purashothama Ananga Bheema Deo (3), 
on the ground that at the date oj the ad. 
option t.he^ hority to adopt which had 

/i\ 111516-781 I Mad- 69=^3 I. A. 151 (P. C.). 
i A T R l9i8P C. 71=41 Mad. 856=45 
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implication as from the date ol the death 
and purported to vest in her not only 
her, husband’s separate estate, if any, but 
also the zamindari itself which hy virtue 
of the Impartible Estates Act 1904, 
passed on his death by operation of law 
to his collateral Bo'shnava, who was the 
next heir according to the custom of 
succession prevailing in the estate. I am 
unable to accept this contention, because 
the power of raanagament appears to lie 
conferred as incidental to the adoption. 
Mr. Srinivasa Aiyangir then pointed out 
that executorships could be limited so as 
to come to an end at a fixed date or to 
commence from a fixed date, and asked 
us to hold that tlie widow was consti¬ 
tuted executrix hy implication at least 
as from the date of the adoption, and ho 
contended that the words used did not 
confer a mere guardianship or power of 
management during the minority of the 
adopted boy, as in the case of Seshamma 
V. Cliennappa ( 4 ) relied on by the other 
side, seeing that the management is not 
in terms limited to the minority of the 
adopted boy. This is an ingenious con- 
tentioQ, but I do not think we should be 
justified in the circumstances of this case 
in raising an implication of executorship 
to commence at the date of the adoption. 

The zamindar’s power of testamentary 
disposition over the zamindari had just 
been taken away by the Impartible 
Estates Act, as he well knew, seeing that 
□0 estates woro included in the sche lulo 
of impartible estates witliout the assent 
of or at least notice to, the proprietors. 
He knew i-erfectly well that on the adop¬ 
tion the zamindari would vest in the 
adopted son for his natural life, and it 
seems to me to he the better construction 
to read the power of management as in¬ 
cidental to the exercise of the power of 
adoption and as limited to such manage, 
ment of the zamindari as he had power 
to provide for, viz., management during 
the minority of the adopted boy. I do 
not think there is any authority for the 
proposition that the appointment of a 
manager or guardian to the property of 
another is a disposition of property 
sufficient to satisfy the definition of a 
will. In Mt. Fanny Barlow v. Sophia 
Eveline Orde (5) there was an express 

(4) 119971 20 M*4. 467, 

(») 13 1- A. 277=5 B.L.H. P.0.1 

•U,J« 
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gift to the two wivos on trust and not a 
mere power of in:in.agoni(nt. 

So too the Kcclosiastical Courts had no 
jurisdiction to grunt [uohuto of a nioro 
appointment of guaidiunship as it did 
not pass goods or goods and lands. h(\<hj 
Chester's case {{}). Mo)to7i. futhe uru 
0 / (7) anil Buhtlunr.ir Mull Sourar, 
In re (3). This is siilliciout to djspc-e of 
the aiipoal.hut I tliink it tlesiraliL’ in tho 
present case to refer to the other qius- 
tions which have heon argued before us. 
The District .ludgo has discussed tho 
question whether the authority to adopt, 
Ex. A, has been duly proved in a very 
careful judgment and has concluded in 
its favour not, ho admits, without some 
hesitation, a hesitation which is traco- 
alrlo in his comments on the more or 
loss unsatisfactory witnesses who have 
been called to prove it. 

The District dndge did not, I gatdier, 
accept the contention for the plaintiff 
that the previous history and existing 
circumstances of the family make it 
highly probable that BrojoKishoro would 
have conferred a power of adoption on 
his wife. Brojo Kishore was the natural 
brother of tho zaminJar of Peddakimidi, 
the ‘preienb plaintiff’s father, and had 
been adopted in the sixties by the widow 
of Adikonda, Zamindar of Chinnakinidi, 
both families being descended from a 
common ancestor. The defendant s grand¬ 
father Raghunatha, who belonged to the 
junior biauchof the Chinnakimidi family 
claimed the zeinindari in the year 1852, 
on the ground that Adikonda was illegi- 
tirnafo and contested the adoption by 
Adikenda's widow of Brojo Kishore in a 
litigation which was dis[)Osed of by the 
Privy Council in Sri Vtrada Prattipa 
Raghnnada Deo v. Sri Brojo Kishore 
Paita Deo (l). There had also been 
litigation between the defendant's father 
Boishnavaand Brojo Kishore as to the 
amount of maintenance to which the 
former was entitled as a junior member 
of tho family. It appears from the re¬ 
cords that the High Court increased the 
monthly allowance fixed by the District 
Judge to Rs. 500, and Brojo Kishore 
appealed to the Privy Council wh 3 dis¬ 
missed his appeal in 1900. Later in the 
same year, wa find him giving the defen- 
dant’s brother Purushoth am a letter of 

6) 1 Vent. 207=80 E.B. 140. 

7) 118641 3 Sw. & Tr. 422. 

9) [1900] 23 Mad. 188. 
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recommendation, Ex. 1, which would opinion, draw any inlerenee as to this 
seem to s1io\y that relations between It was on tho occasion of the Collector’s 
them were no longer strained, and there visit on the 13th, nine days after the 
IS evidence that they visited him in his death that the Ex. A first saw the light 
last illness. If Brojo Kishore’s natural of day. The interval is not itself suspi- 
brother, the Zamindar of Peddakimidi. cious, although it was quite long enough 
had had sons, there might have been a for the preparation of a forged authority 

greater inducement to adojit, but bo had It was not presented to him by the 
then lost the two children who had been widow but by the Zamindar of Pedda. 
born to him, so that the junior branch kimidi, the natural brother of the de* 
were tho only members of the family, ceased and the father of the boy subse* 

In these circumstances Brojo Kisbore quently taken in adoption by the widow 
might or might not have decided to give There was nothing suspicious about 
his wife a power of adoption. There this, but this zamindar’s subsequent cod- 
seems to he no great balance of proba- duct and his own admissions make it 
bility either way. ^ necessary to examine carefully theevi- 

On the other hand, if he did so decide, dence as to his part in these transactions, 
it seems strange that he did not take His own story is that he decided to make 
moro effective steps to put his wishes a lakh of rupees for himself out of the 
beyond all doubt, especially as he must situation that arose on the death of 
have known how keenly the junior branch Brojo Kishore by putting forward an on- 
had disputed the authority to adopt in founded claim to the estate based on 
his own case. _ The ordinary thing for a false allegations that Boishnava’s father 
zamindar of his position to do on giving Eagunatha and his son Purushotham were 
authority to adopt in his last illness both illegitimate. The claim was utterly 
would have been to send an arzi to the baseless and no sensible person would 
Collector mentioning tlie fact, or he liave paid him anything for withdrawing 
might ha^e registered the authority, it, if it had stood alone. The authority 
Registration of wills is not compulsory, to adopt claimed for the widow made all 
and failure to register is often entitled to the difference, and enabled the zamindar 
little weight; but in the present case it filling the triple role of the widow's 
is show’n that on the very day the writ- representative, rival claimant to the 
ten authority is said to liave been execu- estate and arbitrator between the widow 
ted the Sub-Registrar was soot for by and Purushotham, the next male heir, to 
the deceased to come and register docu- bring about a settlement by which, iu 
raents wliich he had to execute, that the consideration of* two villages being assig- 
documents were executed on the 19th, nod to her by Purushotham, the widow 
that the Sub-Rogistrar came two or three agreed not to adopt any one but on® 
times when the zamindar was unable to of Purushotham's sons; and Pnrusbo- 
see him, and that finally the two docu- tham agreed to pay the zamindar Rup®®® 
ments Exs. 8 and 9 were registered on 70,000 on account of bis uufopnded 
the 28th. Having regard to the general claim and for bringing about th® 
circumstances and to what had happened ment and undertaking not to give a 
, as to his own adoption, I cannot but son in adoption to the widow without 
regard it as highly suspicious that there Purushotham’s consent, a settlement 
was no question of registering the autho- on which he has since gone back ^7 
rity to adopt on these visits of the Sub- giving his son, the present plaintjfft 
Registrar. .... adoption to the widow and so givinfi 

The next thing is that nothing was rise to the present case. I refer to him 
said to the Deputy Collector when he as the widow’s representative, becaos® 
visited the palace on the day of the death, she appears to have left everything in hi® 

If the plaintiff did not call him to speak hands and was not separately represented 
to having heard of the adoption, the except on one occasion formally. . 
defendant should have put him into the After the Collector’s visit on 
box to inform the Court what passed at September. Purushotham applied for re- 
the interview so as to enable us to judge gistration of the eatate in his name, and 
whebtier the authority to adopt would the zamindar, according to his evidence, 
naturally have been mentioned if it exis- two or three days after the OoUootors 

ted. In ,his absence we cannot, in my visit, engaged his vakil Mr. Jogiah to put 
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in a petition embodying his own un¬ 
founded claims. No one was engaged for 
the widow until 25th September, tho 
day fixed for the inquiry, when the 
zamindar’s vakil sent for a second grade 
pleader, D. W, 2, handed him a vaka- 
lat, which I assume had been duly ob¬ 
tained from the widow though she de¬ 
nies all knowledge of this particular pro¬ 
ceeding, and introduced him to an Uriya 
gentleman on whose instructions he draf¬ 
ted a petition for registration in her 
name and repeated the unfounded allega¬ 
tions as to the illegitimacy of Purusho- 
tham. This petition was copied out in 
Mr. Jogiah's office. The pleader appeared 
before the Collector later in the day and 
presented bis petition and there his con¬ 
nexion with the case ended. Some wit¬ 
nesses are said to have been examined 
but Purusbotham’s claim to the estate 
pending an adoption was so clear that 
the Collector seems simply to have direct¬ 
ed registration in his name. The evi¬ 
dence of the zamindar and the widow as 
to what followed is far from clear. The 
next thing we really know is that on 5th 
December application for registration of 
Ex. A was made to the Snb-Begistrar on 
behalf of the widow. It then became his 
duty to issue notices and bold an inquiry 
but before the day fixed for the inquiry 
the disputes were settled on the terms 
already mentioned. Two vakils were 
then sent to Madras, one Mr. Jogiah act¬ 
ing, it is to bo observed, for Peddakimidi 
and tbe widow, and the other acting for 
Purushotham, to consult vakils there. 
They apparently brought back tho drafts 
of V series Exhibits, the first being bet¬ 
ween Purushotham and the widow and 
the second between Purushotham and the 
zamindar of Peddakimidi. Ex. 5 repre¬ 
sents Peddakimidi as an arbitrator and 
tho settlement between tbe widow and 
Purushotham as having been effected on 
his advice, but svys nothing of the 
Rs, 70,000 he got from onoof the parties 
for bringing it about. Ex. 6-a is more 
explicit. 

In summing up the evidence in support 
of the execution of Ex. A the District 
Judge observes that the zamindar of 
Peddakimidi was a person whose evidence 
should carry weight; though of course he 
was interested. The Zamindar’s conduct 
he says, was not particularly honest but 
he did not think it lent any support to 
tho theory that Ex. A is a forgery. No 
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doubt, the fact that tho zamindar availed 
himself of tho existence of Ex. A to ex¬ 
tract a large sum of money for liimsolf 
on the strength of a wholly unfounded 
claim does not show that as part of his 
scheme lie induced tho widow fiy a pro¬ 
mise of two villages for horself to join 
with him in setting up a forged autho¬ 
rity from her husband, hut it does sliow 
that he is a man of few scruples. His 
interest in obtaining this groat estate for 
one of his sons is enormous, and has in- 
duced him to break the undertaking, for 
which ho was paid, not to give a son in 
adoption to the widow without Purusbo- 
thara’s consent. In these circumstances 
I cannot agree with tho District Judge 
that his evidence that Brojo Kishore 
spoke to him about the oral and written 
authority is entitled to any weight. On 
the contrary, I think it should he wholly 
discarded. With reference to tho argu- 
ment that tho terms of the settlement 
embodied in Exs. 5 and 6.a show that 
Ex. A wasa genuine document, I agree 
with the District Judge that that is not a 
safe test, as it seems to me that these 
terms might have been arrived at whe¬ 
ther Ex. A was genuine or the reverse. 

The fact that the plaintiff’s advisers 
were not in a position to put Brojo 
Kishore’s Dewan, Ramakrishna, into tho 
box has next to be considered. He was 
the only person of any position among tho 
attesting witnesses, and, according to the 
plaintiff’s case, was responsible for the 
drafting of.Ex.A which ho is said tohave 
copied from an old will which has not been 
produced. He was one of tho witnesses to 
the plaintiff’s adoption, and as pointed 
out by tho District Ju Ige, it was not al¬ 
leged that he had turned hostile. Tho 
evidence of his not being at home when 
sent for is not entitled to serious con¬ 
sideration. His evidence might have 
thrown much light on many aspects of 
the case, and I think tho defence were 
justified in commenting strongly on the 
fact that he was not called. 

His absence was by no means supplied 
by an undated pencil note Ex. B, which 
a vakil swears to have received from him 
about the time when the alleged autho¬ 
rity is said to have been given. It says 
the writer was starting in an hour and 
asks the vakil to draft a will by which 
the Rajah can authorize the Ranee to 
adopt a son when she likes. He never 
came, the vakil did nothing and never 
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hoard any nioro about it. Consistently 
with this, the Raja might have thought 
of adopting and abandoned the idea. In 
the unexplained absence of the writer, it 
proves nothing. The District Judge does 
not, I think, place any reliance on the 
two attesting witnesses and the writer 
of the will who were called and I agree 
with him He does nob in his summing 
up rely on the evidence of the widow and 
in so far as he relies on the evidence of 
the Zamindar of Reddakimidi, I am un. 
able for reasons already given to agree 
witli him. Then we come to the ovi- 
dence of Dr. Powell. Brojo Kishore was 
attonde 1 in liis last illness by the District 
Surgeon as apfiears from Ex. 2-q. The 
witness, wlio w.as then in tlio Subordi¬ 
nate Medical Service, siys he had pre¬ 
viously attended him and that he saw the 
zamin'lar on two occassions before his 
death, on one of which bespoke of having 
given an oral authority to adopt, while 
on the next occasion he sent for the 
wrbibeu authority and showed it to the 
w'itness. This must have been after the 
14th and at a time when Brojo Kishore 
was being attended by the District Sur¬ 
geon, a fact of which the witness was not 
aware. The District Judge observes: 

“Llial tho witness is a man of respectable posi¬ 
tion, but has been the medicsl .advisor of the 
Zamiudar of Ptddakimidi frr the )a^t 12 years, 
and be is certainly net disinteiestcd." 

The District Judge declined to act on 
his evidence as to the oral authority 
given by l^rojo Kishore, and has observed 
that there was no necessity to send for 
the will and show it to the witness. He 
did not mention either of these conversa. 
tioDS to any one at the time, and it 
seems hardly safe, when the issues are 
of much magnitude as in this case, to 
act on his recollection of two conversa¬ 
tions 11 years afterwards. The District 
Judge has also relied to some extent on 
the signature in English characters to 
Ex. A. According to Dr. Powell the de¬ 
ceased had been suffering from functional 
disease of the heart evidenced by pal¬ 
pitation, giddiness and fainting fits. 
Ex. 2 shows that as far as back as Fe¬ 
bruary he had ceased to initial documents 
as before. The signatures to Exs. 8 and 
9 on 19th August, five days after Ex. A, 
are in a very weak and shaky hand such 
as might bo expected from his condition. 
The signature to Ex. A is in a very firm 
hand comparatiyely, as are the initials 


made in the early part of 1906 in Ex. 2, 
before he fell ill. We have not been sup-’ 
plied with specimens of his full signa¬ 
ture when in good health. If the signa¬ 
ture in Ex. A is a forgery, it was no 
doubt copied from one of his signatures 
when in good health. It it is genuine, 
I should have expected it, having regard 
to his condition, to show more of the 
shakiness to bo found in his signatures 
in Exs. 8 and 9 on the 19th five days 
later, and again in the same documents 
on the 28th. In these oiroumstancea I 
cannot agree with the District Judge that 
the evidence as to the signature streng¬ 
thens the case for Ex. A. Looking at the 
evidence as a whole I should find great 
difficulty, if it were necessary to decide 
the point, in holding that Ex. A had 
been proved by clear and satisfactory 
evidence on which it would be safe to 
act. 

Issue 7 raises the question whether 
the adoption is invalid as being in con¬ 
travention of the settlement arrived at 
on 27th .Tanuary 1907. Assuming that 
Brojo Kishore gave his widow authority 
to adopt by Ex. A, I agreo with Mr. 
K. Srinivasa Aiyangar's contention for 
tho plaintiff that an agreement by 
which she undertook not to adopt in con¬ 
sideration of the assignment of two 
villages to herself was void as contrary 

to public policy, theauthority being given 

to her not for herself but for her has- 
band. 

Issues 8 and 9 raise the question 
whether at the date of the adop¬ 
tion tho widow’s authority to adopt 
had come to an end by reason of the de¬ 
volution of the estate from Boishnava, 
her husband's heir, to his son Pntnsbo- 
tham and whether the adoption it ’^ 7 '“ 
could divest Purushotham and his beirSi 
This question, in my opinion, ia ‘5®°* 
eluded by the recent decision of the 
Privy Council in Sri Madana Mohann 
Anatiga Bheema Deo v. Sri PurHsho- 
thama Aiiaytgj Bheema Deo (2), deciding 
as regards this very family that the 
po%ver of Brojo Kishore’s mother w 
adopt to her husband Adkionda cams 0 
an end when the adopted son 
Kishore attained full age and ^ ao 1^ 
capacity to continue the lino either 7 
natural-born sons or by adoption. . 
this be the true rule of limitation it w 
inapplicable hare, as adoption by 
widow is the only way in whioh 
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Kisbore’s lioe can be continued. The 
succession to the estate of Boishnava 
and his line was, in my opinion, in their 
Lordships’ language, only provisional 
and subject to the emergence of a male 
heir to Brojo Kishore, which is the posi¬ 
tion of the plaintiff if the authority to 
adopt is held to be duly established. 
This however has not, in my opinion, 
been established, and the appeal there¬ 
fore fails and must be dismissed with 
costs. 

Seshagiri Aiyar, J.— The suit is to 
recover possession of the zamindari of 
Chinnakimidi. The plaintiff, who is the 
natural son of the Zamindar of Bedda- 
kimidi, was adopted in 1915 by Rathana- 
raaniMahadovi in pursuance of an alleged 
authority to adopt given by her deceased 
husband Broja Kishore. Brojo Kishore, 
who was himself the adopted son of 
Adikonda Deo, died cn 3rd September 
1906. It was his adoption which led 
to the suit which was ultimately decided 
in Sri Virada Pratapa Raglmnada Deo 
V. Sri Brozo Kishore Patta Deo (1). On 
the date of his death bis adoptive father’s 
brother’s son Boishnava Deo was alive. 
This latter died on 18th September 1906, 
and was succeeded by Purushotbam Deo 
who died in October 1915. The defen- 
dant is the brother of Purushotbam Deo. 
The District Judge was of opinion that 
the alleged authority to adopt was true: 
but as that was not registered it could 
not be acted upon. An oral authority 
to adopt was also put forward and was 
found against. The District Judge how. 
ever expressed no opinion on the ques- 
tion whether Brojo Kishore’s widow, the 
plaintiff’s next friend, was estopped from 
making the adoption as she was bound 
by Ex. 5. He also left undecided the 
question whether the adoption, if other¬ 
wise valid, was ineffectual as it was not 
made to the last male holder. In the 
result, he dismissed the suit, and the 
plaintiff has appealed. 

In this Court there were elaborate 
arguments on all the issues. I shall first 
deal with the question of the genuineness 
and validity of the written authority 
to adopt, as both sides claimed that the 
value to be attached to the evidence on 
the question of oral authority would 
largely depend upon onr decision on this 
question. The learned District Judge, 
who hod the advantage of seeing the 
witnesses, came to the conclusion that 


Ex. A, the alleged authority, was in fact 
executed by Brojo Kishore. I confess 
that there are great dilliculties in forming 
a definite conclusion on the (jiiosfcion. 
There arc some considerations which 
weigh heavily against the concUisious of 
the trial Judge. The document is said 
to have been attested by six persons. 
The first signature is that ol Ononli 
Rajaguru. The name suggests tliat ho 
was the family priest of the deceased. 
This man has nob been examinerl. He 
is apparently alive and there is no ex¬ 
planation for uot putting him into the 
witness box. The next signature is that 
of one Rainakrisbna Rao, Dewan of the 
deceased zamindar. lie is still alive 
and has not been examined, P. W. R 
was examined to prove that all possible 
endeavours were made to procure the 
attendance of the Dewan. I ara not im¬ 
pressed by this evidence. The Dewan 
would naturally hethe person who would 
have attested Ex. A if it was in fact exe¬ 
cuted. He attested the deed of adoption 
executed in November 1915. Certainly 
till then he must have been friendly to 
the plaintiff’s adoptive mother. It was 
argued by Mr. K. Srinivasa Aiyangar 
that if this person w’ere available there 
was no reason why plaintiff should have 
willingly failed to examinehim, inasmuch 
as it was not suggested that bis signature 
in Ex. A was forged. It is impossible 
to speculate upon the reasons which have 
led plaintiff’s advisers not to examine 
this witness. It may bo that this witness 
has been won over by the other side. Or 
it may be that he repents of his part in 
bringing into existence Ex. A. \Mvat- 
ever may be the reasons that have induced 
the plaintiff not to insist ui'on a warrant 
of arrest being issued for his attendance, 
there can bo no doubt that the most 
important evidence available in the case 
has been kept back from the Court. The 
learued District Judge has weighed the 
evidence with painful impartiality. There 
is only one adverse remark that I 
would make against the judgment. If I 
were trying this case I would have 
examined the Dewan as a Court witness 
having regard to the largeness of the 
property at stake and to the important 
evidence which this man alone could 
give. 

It is a very serious defect in the 
evidence on the side of the plaintiff that 
this man has not been examined. 
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The nest circumstance is that Es. A 
has not I'een attested by the Zamindar 
nf Peddalvimidi, who says that he was in 
llie habit of visiting Brojo Kishore dur¬ 
ing liis last illness. Tliey were natural 
brothers, and notwithstanding the fact 
that a suit relating to iiounrlary dispute 
\vas j^ending about the time between 
them, it seems unlikely that they were 
not on geed lerins. Tlie medical atten¬ 
dant of the zamindar has also not attested 
A, 1 shall refer to his evidence later. 

Tiie writer of tlie will was a Sub- 
PostmastM'on a very small salary. It 
is tiuG he was also employed hy the 
zaniindiu . But it seems strange tliat a 
document of tliis description should not 
have I cen drafted I y the ordinary legal 
advisers of the zaniindar. Ex. B has 
been produced to show that the zamindar 
had intended to authorize his widow to 
adopt. It is a letter written in pencil 
hy Eamakrishna Eao. the Dewan. and 
NNas addressed to Mr. Ramanujaswamy, a 
Iligh Court Vakil. 1 see nothing suspi¬ 
cious in its production. Mr. Ramanuja¬ 
swamy. a High Court Vakil of some 
standing, who, the Judge says, is a res- 

... ^ has deposed that it was 

in Ids office from the time of its receipt, 
t lears no date, but tiie witness says 

ionc"® it about the end of July 

1 J0(>. The witness further identifies the 
signature and writing of the Dewan. 

Here again we are met by the difficulty 

of not having the Dewan in the witness- 
box to spoak to the circumstances which 
led to Ex. B being addressed to Mr. Ra- 
inanujaswamy. I am prepared to hold, 
notwithstanding the comments of the 
learned Advocate-General against the de. 
position of plaintiff's witness 2. that 
Ex. B was written by the Dewan and 

was sent about the end of July 1906 to 
the witness. But the document does not 
help u8 very much. We do not know 
whether the zamindar asked the Dewan 
to have a will prepared, as the letter 
says. It may be that the Dewan of his 
own accord suggested the drafting of a 
'^ill. Why ultimately Mr. Ramanuja, 
swamy or some other professional gentle¬ 
man was not asked to prepare a will is 
not explained. The suggestion that as 
the will was not a complicated one it 
was considered enough to draft one on 
the model of a will which gave authority 
to Adikonda’s widow to adopt Brojo 
Kishore does not meet the difficulty. 


Then again the will was not registered. 
The learned Advocate-General referred to 
Ex. 2 series to show that the Sub-Regis. 
tiar was in attendance in the palace of 
the zamindar about this time to register 
Iwo other documents Exs. 8 and 9. On 
14th August the Sub-Registrar was re- 
(juisiHoned to come to the palace, On 
the 17th, another letter (2-q) was sent 
'vith the necessary fees for the attendance 
of the Sub.Registrar. On 18th August this 
officer was in the palace; hut Brojo Ki¬ 
shore excused himself from signing Exs.S 
and 9 on the ground that he was indis¬ 
posed . The Sub-Registrar returned to Aska 
and came back on 27th August. On that 
date also Brojo Kishore was unable to 
exert himself. On the 28th the twodocu- 
ments were registered. It was said that 
having had a Sub-Registrar in the palace 
on these tw'o occasions, if Ex. A was 
really executed on 14tb August, it would 
have been registered. The answer of 
Mr. K. Srinivasa Aiyangar is not un¬ 
reasonable. Brojo Kishore did not want 
to exert himself even when the Sub- 
Registrar was actually there to register 
a cumpulsorily registrable document. 
Would he go out of the way to register 
a document which was not compulsorily 
registrable? There is force in this ob¬ 
servation. I am not prepared to attach 
very great weight therefore to the non¬ 
registration of Ex. A. 

Then it was said that the will was 
not ehown to the Deputy Collector, when 
this officer was there to see that there 

was no dispute regarding the possession 

of the zamin properties. Ido nottbi®^ 
there is any force in this coutenlioD' 
The Deputy Collector was there to pre¬ 
vent unseemly disputes, should there be 
any. He was not charged with making 
any inquiries as to succession to the 
zamindari. Moreover when the corpse 
of the deceased zamindar was in the 
palace, it is not reasonable to suggest that 
the bereaved widow should have pro* 
duced the document before the revenue 
officer: it is opposed to all notions of 
decency entertained by Hindus in 1^^*? 
matter. Then it was said that an 
should have been sent to the Collector 
intimating that an authority to adopt 
was given. There have been instances 
in zamindari families where this pro¬ 
cedure has been adopted. But having 
regard to the fact that on I3th Septem¬ 
ber, ten days after the death of Brojo 
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Kishore, Ex. A was shown to the Collec¬ 
tor who went there to make inquiries, I 
ara not satisfied that this circumstance 
is entitled to any serious consideration. 

Now I shall deal with the oiroumstancos 
relied on by the learned vakil for the 
appellant. The persons who have attes¬ 
ted the document are certainly those who 
might ordinarily have been expected to 
attest a document like Ex. A. There 
was a Rajagaru or the family priest; 
there was the Dewan; there was the 
Indian physician; there was the personal 
attendant who was also the treasurer of 
the household: there was the head of the 
peons; and there was the person who 
was in the habit of shampooing the 
zamindar. These are the men who 
might ordinarily be expected to be about 
the zamindar during his serious illness. 
Against this must be said that the Zamin- 
dar of Peddakimidi, the natural brother 
of Brojo Kishore, should have attested 
the deed if it was really executed. I do 
Dot attach much significance to the omis¬ 
sion, because at that time the Zamindar 
of Peddakimidi had himself no son and 
Ex. A purports to give unlimited discre. 
tion to the widow to adopt anybody she 
chose. It may be that Brojo Kishore 
did not think it worth while to ask his 
natural brother to attest such a docu¬ 
ment. In favour of the will it was also 
said that Ex. A was produced before the 
Collector within ten days. This is a 
circumstance which is entitled to weight. 

It was also pointed out that Ex. A is 
the kind of document which would have 
been executed by the deceased if he in¬ 
tended to empower his widow to adopt. 
Further the servants and the Dewan 
who have attested the document cannot 
be said to have been under the influence 
of the widow, because the moment Brojo 
Kishore died issuleess Boishnava Deo be¬ 
came entitled to the zamindari. The 
strongest circumstance however in favour 
of the genuineness of the will is Ex. V. 
The (acts that led to the execution of 
this document must be stated in some 
detail. After the death of Brojo Kishore 
the parties were not friendly to each 
other. Oq 19tb September, the day after 
the death of Boishnava Deo, Purusbo- 
iham Deo sent a petition to the Collector 
in which he referred to the death of 
Brojo Kishore and to that of his father, 
and prayed that he might be recognized 
as the lawful successor to the zamindari 


of Chinnakimidi. On 25tli September 
Rathinamani Mahiidovi, Brojo Kishore’s 
widow, sent Ex. 5 to tlio Collector in 
which she stated that a will, dalod lUh 
August 190G, empowering her to adopt a 
son was left by her husband, tliat undev 
the Hindu law she was the guardian of 
the boy to be adopted, and sho as t!io 
widow of tlie late zamindar was ontitlod 
to succeed to the estate in her own riglit. 
There is no reference in Iho petition of 
Purusliolham Deo to the will of Brojo 
Kishore. The fact that the Collector 
came to the palaco on 10th Septemlrer 
and that a will was produced before hini 
must have been known to Boishnava Deo 
and his sons. I cannotaccept theconten- 
tion of the learned Advocate-General that 
Purushotham Deo was not aware that a 
will had been set up as early as the lOth 
September. Therefore the omission to 
make any reference to thewillinthispeti- 
tion of Purushotham Deo is significant. 
On 23th Septemberthere was a petition by 
the Zamindar of Peddakimidi, in which 
it was alleged that Boishnava Deo and 
his son were illegitimate, that the peti¬ 
tioner had learned that a will was left by 
Brojo Kishore authorizing his widow to 
adopt a son, and prayed that the claim of 
Purushotham Deo to be placed in pos-es- 
sion of the estate should be refused and 
that his name should be registered as the 
Zamindar of Chinnakimidi. All these 
three petitions Were posted for inquiry 
sometime in October and the Collector 
directed that the zamindari should be 
registered in Purusliotham’s name. Sub¬ 
sequently in December Ex. .\ was pre¬ 
sented for registration. 

While matters were at this stage, 
agreements 5 and 5a vvere executed by 
Purushotham Deo. The terms of the 
agreement were that Purushotham Deo s 
right to Chinnakimidi should be recog¬ 
nized, that Ex. A should be withdrawn 
from the office of the Sub-Registrar, that 
Rathnamani Mahadevi should not insist 
upon her right to adopt, that the adop¬ 
tion, if ever made, should be with the 
consent of Purushotham Deo, that two 
villages should be absolutely given to 
Rathnamani Mahadevi, that if a son was 
born to Purushotham Deo within ten 
years from the date of the agreement and 
if Mahadevi were inclined to adopt a son, 
that son should be adopted by her. One 
other clause of the agreement is that if 
Purushotham Deo did not carry out his 
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put of the agreement Mahadevi was at 
lihoi by to exorcise her right of adoption. 
This agreement was the result of a 
mediation by the Zamindar of Peddaki- 
midi. How a party, who himseP" bad 
claimed adversely to Pnruphotain Deo 
and to some extent adversely to the 
widow, came to be the mediator passes 
one’s comprehension. This Peddakimidi 
Zamindar got Rs. 70,000 as a reward for 
bringing about a reconciliation between 
^lahadevi and Purushotliam Deo. Bis 
comhict seems to UjO not to havo been 
atiove boavil. Bub the significance of this 
compromise is strongly in favour of the 
genuineness of Ex. A. It is truo that 
both M'liadovi and the Zamindar of Ped¬ 
dakimidi disputed tlio legitimacy of 
Purushotham Deo. But it is clear that 
it was a malicious attack and that there 
was no foundation for the imputation. 
On a previous occasion Boishnava Deo’s 
father Eaghiinatha Deo had disputed the 
legitimacy of Adikonda Deo, but at no 
time was the legitimacy of Raghunatha 
Deo and his children ever questioned. 
Therefore this imputafcio*^ regarding illo- 
gitiinaey could not have been seriously 
made. Wliy was it then that Puru- 
shotham Deo consented to the terms em¬ 
bodied in Ex. 5. As T sail] before during 
all the time the inquiry was pending 
before the Collector regarding succession 
to the ?:aminJari, Purushotham Deo 
does not appear to have put in writing 
nny paper impugning the genuineness of 

Ex. A, He had succeeded to the 2 amin. 
dari. 

Therefore if he believed that the will 
was a fabrication, he would not havo 
agreed bo the terms of Ex. 5. It is signi¬ 
ficant that he agreed to give his own son. 
in adoption. He seems to have been 
anxious that his branch should have the 
zamindari. Until the adoption he would 
undoubtedly be the zamindar. And if 
any adoption was to be made he stipula- 
ted that his son should be adopted. As 
regards the Zamindar of Peddakimidi he 
had no children living at the date. There, 
fore he was losing nothing by consenting 
to the terms contained in Ex. 5. He had 
been paid a large sum of money. It is 
in evidence that a son and a daughter 
born to him had died and therefore he 
was not sure that he would have children 
enough who, in addition to succeeding to 
his own zamindari, could be spared to be 
fiiveo in adoption to Brojo Kishore. If 


we look at the language of Ex. 5b, which 
was executed between Purushotham Deo 
and the Zamindar of Peddakimidi, ifc 
looks as if both of them recognized 
the genuineness of Ex. A. To my mind 
the conduct of the parties at this time is 
the strongest piece of evidence in favour 
of the genuineness of Ex. A. 

Then there is the deposition of Dr, 
Powell. I am free to confess that his 
evidence has not impressed me much, but 
there is the fact that the learned Dis¬ 
trict Judge who had the witness before 
him believed his evidence. Other wit¬ 
nesses have supported Ex. A. Although 
as the District Judge points out, their 
position is not such as would warrant a 
Court of law in basing its decision solely 
upon their testimony, it must be said 
that in eross.examination nothing has 
been elicited against their credibility. 


Last of all there is the question of the 
identity of the handwriting of Brojo 
Kishore. The formation of characters 
notwithstanding the very able adverse 
comments of the learned Advocate-Gene¬ 
ral seems to tally with the recognized 
signature of the deceased. It is curious 
that no signature of Brojo Kishore prior 
to 14th August has been produced. The 


respondent contends that it was the doty 
of the appellant to have produced docu¬ 
ments anterior to the execution of the 
will. It is answered that immediately 
after the death of Brojo Kishore the 
zamindari and the papers connected with 
the zamindari passed into the hands of 
Purushotham Deo and are still in the 
possession of bis brother, and therefore 
if the signatures before 13th August 190^ 
were different from that contained m 
Ex. A, the respondent could easily ha^® 
produced documents to sustantiate hia 
case. The initials contained in Ex. 2 
do not help one to test the signature in 
Ex. A. The only two documents from 
which a comparison could be drawn are 
Exs. 8 and 9. The signatures in them 
were affixed at a time when the zamm- 
dar was getting worse from day to day 
and when he was unwilling to make an 
exertion even to see the Sub-Begistr®^- 
Naturally they are very shaky. On the 
whole I am not prepared to say that th® 
signature in Ex. A is not that of Brojo 

Kishore. Mr. Eamanujaswamy. who baa 

had the opportunities as the .fu 
Brojo Kishore of being acquainted wi 
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his handwriting, swears that the ajgna. 
ture is that of the deceased. 

I have stated the objections and their 
answers very fully. If I had only the 
deposition of the witnesses before me 
without any idea of their demeanour, I 
would have felt inclined to say that 
Ex. A was not satisfactorily proved. 
The absence of the llajaguru and of the 
Dewan from the witness-box would have 
weighed very strongly with me. But as 
has been very often pointed out by the 
Judicial Committee, the question I have 
to put myself is not what my decision 
would have been had I been a trial Judge 
but whether there are sufficient grounds 
for not accepting the conclusion of a trial 
Judge on a question of fact. The Dis¬ 
trict Judge has seen the witnesses. He 
has relied upon the evidence ot Dr. 
Powell. He has not altogether rejected 
the testimony of Mahadevi and of the 
xamindar of Peddakimidi. It is true that 
the latter is very much interested. But 
that has not weighed with the District 
Judge who has seen the witness to the 
extent of totally disbelieving his evidence. 
As regards the evidence of Mahadevi it 
must be said, as was pointed out by 
Mr. Srinivasa Aiyangar, that she does 
not gain very much by this adoption. It 
may be that the adopted son may dispute 
the validity of the agreement Ex. 5. 
She cannot therefore be regarded as a 
very interested witness, and the learned 
Judge has attached some weight to her 
testimony. In these circumstances I am 
not prepared to say I am satisfied that 
the District Judge was wrong in his con¬ 
clusion. I must therefore proceed to deal 
with this case on the footing that Ex. A 
was executed by Brojo Kishore. I feel 
it safer to proceed on this basis as I liave 
stated Jully all the points in connexion 
with the will, and as it is ’clear that this 
litigation will not stop in this Court. 

Now I shall proceed to deal with the 
next question of fact before dealing with 
the question of law. The learned vakil 
for tbe appellant stated that the weight 
to be attached to the evidence relating to 
the oral authority to adopt would depend 
largely upon our conclusion as to the 
execution of Ex. A. It is true, as was 
pointed out by him, that the written 
authority would have been preceded by 
some informal talk about the subject. 
Notwithstanding these considerations I 
see DO reason to differ from the conolu- 


sion of the District Judge on this ques- 
tioD. The strongest circumstanco- 
against the oral authority i? that it was 
not mentioned in the petition to tho Col¬ 
lector and it was not until KovoiTihor 
1915 that this authority was set up. The 
only witness whoso deiiosition need he 
examined with some care is that of Dr, 
Powell. He refers to a conversation with 
Brojo Kishore which, according to him, 
was interpreted by P. W’s 5 in Telugu. 
P. W. 5 contradicts Dr. Powell on this 
point. Moreover on a question relating 
to an incident which took place ten years 
ago the memory of the most respectable 
persons cannot ho altogether relied upon. 
It may be that Dr. Powell did not hear 
what was said clearly or it may be that 
the conversation was not properly trans¬ 
lated to him. Dr. Powell says that 
Brojo Kishore spoke in a very feeble voice. 
On the whole I see no reason to diller 
from the District Judge on this question. 

I shall now deal with the first ques¬ 
tion of law arising on these two findings 
of fact and that is whether Ex. A is a 
will merely an authoi ity to adopt. If it 
is the latter, not being registered it can¬ 
not be acted upon. There was some dis¬ 
cussion at the Bar as tothe reasons which 
led to S. 17, 01. 3, Registratiun Act be¬ 
ing introduced. Apparently the legis- 
lature was of opinion that an authority 
to adopt which would have the effect of 
transferring considerable property, should 
ho registered. It at the same lime re¬ 
cognized tho fact that a will was net 
compulsorilv registrable. It was not in¬ 
tended to introduce any change in this 
respect, probably for the reason that a 
v?ill being ambulatory could I)e revoked, 
and consequently no right might pass un¬ 
der it. But the same reasoning applies 
to an authority to adopt It is also 
ambulatory in its nature and can be re¬ 
voked. Therefore there seems at first 
sight no justification for making bare 
authorities to adopt compulsorily regis¬ 
trable. But it is not open to us to exam¬ 
ine the reasons for the rule when the 
rule itself is plain and unambiguous. 
Two things are clear, (a) that a bare 
authority to adopt must be registered and 
(b) that a testamentary instrument; need 
not be registered Therefore when Cl. 3 
s&ys: 'that authority toadopf a son 
not conferred by a will shall also be re¬ 
gistered,” it must be taken to ii»vo pro¬ 
vided that the document must prima 
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facie lj 0 a will. Ifc is well settled that 
ithe name of a document is nob conclusive 
of its character. Therefore by merely 
styling an instrument a will the provi¬ 
sions of the Registration Act could nob 
be got over. I shall thereforeexamino the 
contents of the document to sea whether 
lit is in essence a testatiientary disposi¬ 
tion. The definition in the General 
Clauses .\ct includes a codicil or every 
writing making a voluntary posthumous 
disposition of property.” The essence 
therefore of a will is it is a posthumous 
disposition of property. The document 
before us reads thus: 

■'[ have been laid u[) witli severe illuess for 
Ibc lasWcven moiUlis, CoDsequently, bavins 
had serious misgivings and not having been till 
now blessed with an heir api'arent for want of 
l>iviue favour, I have consented to your adop¬ 
ting ason at yourpleasuroand to yourcouducting 
the management of the estate in the best manner 
possible.” 

Mr. K. Srinivasa Aiyangar, laid stress 
upon the use of the expression “rajia- 
bharam” in the will, that is the burden 
of the Raj. The learned vakil contended 
that ex facie the document gave the mana¬ 
gement of the zamiodari at once to the 
widow. I am unable to agree with this 
interpretation of the clause. The Impar¬ 
tible Estates Act was passed in the year 
1904, and this zamindari was included 
among those to which the Act applied. 
Consequently Brojo Kishore must have 
known that he had no power of disposi¬ 
tion over the estate as the Act aimed at 
withdrawing the power which the Judi¬ 
cial Committee in the case of Sartaj 
Kuari v. Deoraj Kuari (9), had held an 
impartible estate owner possessed. There 
is no reason for imputing to Brojo 
Kishore any intention to violate the law. 
I am prepared to agree with the learned 
vakil that if there was an invalid dis¬ 
position of the property that would not 
affect the character of the document. 
But I do not think having regard to the 
fact that the law was passed two years 
before the date of the alleged will, that 
it was the intention of Brojo Kishore to 
convey the whole zamindari at once to 
the widow. 

I think the right interpretation to be 
placed upon the clause which I have 
quoted is to hold that Brojo Kishore 
wanted his widow to adopt a son and to 
manage the estate on behalf of the ad¬ 
opted son as his guardian. lam unable 

(9) U883] 10 Anr272=15 I. A. 51 (P.O.j, 


to hold that the power of management 
was given independently of the exercise 
of authority to adopt. Mr. Srinivasa 
Aiyangar also contended that apart from 
the estate there were personal effects of 
Brojo Kishore which it might have been 
the intention of the testator to give to 
his widow. I do not think that that was 
the intention which operated on the mind 
of Brojo Kishore. His vvidow without 
any testamentary disposition would have 
been the heir to his personal effects and 
in the document itself there is no refer¬ 
ence to these iiersonal effects. It refers 
to the conduct of the management of the 
estate and not to the inheritance of the 
personal property. Therefore, in my opin¬ 
ion, the power to manage the estate was 
regarded by the testator as subsidiary and 
incidental to the exercise of the power of 
adoption. In other words, there was no 
independent posthumous distribution of 
property. The decisions relied upon by 
the District Judge support him in the 
view he has taken. It is true that in the 
case of Seshamma v. Chennappa (4) the 
question was whether the persons named 
were executors. The learned Judges 


say : 

“We think, it is quite clear, that there was no 
intention to vest any property in them. They 
were only directed to protect the property during 
the minority. It is not the administration of 
the estate which they are told to carry out. But 
rather it is as guardians of the child whose aflop- 
tion is contemplated that they are intended to 
act.” 

There were words in that dooaroent 
which indicated that the persons named 
were to be in possession of the property 
only during the minority of the adopts 

boy. Nonetheless the sentence 1 have 

quoted indicates that in the opinion o 
the learned Judges if the persons men-, 
tioned in the will were only expected to 
act as guardians no property could vest m 
them. The next case of 
Miidaly Doraisami MudaliO'^ 
more to the point. There the docurnOD 
stated ; 


“X have given you authority to adopt ^ 
sundaram and to have my obsequies *°**. ^^ 
other cseremouies performed by him. I 
hereby given you authority to put him 
sion of all the properties which I got under 
decree. * * * If you are not willing to 
said Somasundaram you shall adopt 
you please and put the property into h‘8 1“ 
sion. You shall put also all the 
pecties in my possession into the possession o 
adopted boy.” 

(101 [1904] 27 Mad. 30. 
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The learned Judges say with reference 
to this document : 

“That this is simply a statemant of the conso- 
queaoes that should legally follow od tho adop¬ 
tion." 

Similarly in the present case, the power 
to manage may be regarded as a state¬ 
ment of the conseciuoDces which tlie tes¬ 
tator intended to follow on the adoption. 
As regards Santhana Soorarruna v. San- 
thana Mayigayna (ll). I agree with the 
learned vakil for the appellant that the 
decision is wrong. There was an elabo¬ 
rate discussion on both sides as to whe¬ 
ther a power to manage as a guardian 
could be regarded as a testamentary dis¬ 
position. There are some old cases to 
which the learned Advocate-General has 
drawn our attention, where it has been 
held that a bare authority to manage as a 
guardian will not entitle the nominee to 
probate of the instrument : vide Qiuclc v. 
Quick (12). It was there held : 

“A will which merely appoints a guardian 
ought not to be admitted to probate.” 

I do not think this is conclusive of the 
question whether there was a posthu¬ 
mous distribution of property. The mere 
fact that the particular instrument is not 
admitted to probate is not decisive of its 
being a non-testamentary instrument. It 
may now be taken as settled that where 
a document appoints an executor, probate 
can be granted of it, as such an appoint¬ 
ment would involve a disposition of pro- 
party. So also where a trustee is ap¬ 
pointed. It seems to me that there is a 
very thin line of distinction between the 
appointment of a guardian to manage and 
the appointment of an executor or a trus¬ 
tee to manage on behalf of the benedci- 
ary. But even in India there have been 
cases in which it was held that the ap. 
pointmeut ofa guardian would not amount 
to a posthumous distribution of property. 
Bukhtawar MuH Sowcar, In re (8) is one 
of those cases. In the present case I do 
nob think that the document can be said 
bo have oonsbibubed Mahadevi an execurtor 
or trustee. As I read it, the power to 
manage is to come into operation only 
when the adoption is made. In this coun¬ 
try people arc more conversant with the 
appointment of guardians than with the 
appointment of executors whose office is 
to begin at some future period. After all, 
. what we havo to see is what the testator 

(11 [1913118 I. C. 1006. 

(12 [1864] 3 8w. Sc Tr. 442=10 Ii. T. 619. 


intended, wliotlior lio intended fcli.ab his 
widow should bo oxocutrix wlion and if 
an adoption is made by her, or whotbor 
what he iutondod was that wlien an ad¬ 
option is made she should protect the 
adopted son as the heir to tho pioporty 
and manage the estate on his hohalf. Tho 
idea of constituting a person an oxociibor 
who is to exorcise his functions ’on a con¬ 
tingency could nob liave been in tho eon- 
bem[)lation of Brojo Kishore. I am tlioio- 
fore of opinion that tho natural moaning 
of the documont is that Brojo Kishore in- 
tendod his wife to adopt an! after adoi)t- 
ing to act as the guardian of his adopted 
son. On this ground and also for the rea¬ 
son that the power of management is not 
the primary object of the instrument hub 
only auxiliary to the exorcise of the 
power to adopt, I am of opinion that Ex 
A is not a will but is only a power toj 
adopt, and as such it ouglit to have been 
registerel. 

As we are told that the case is likely 
to be taken to the Judicial Committee, I 
think it desirable to deal with the other 
two contentions, although my conclusion 
on the last question is enougli to dispose 
of this case. The learned Advocate- 
General contended that Ex. 5 estopped 
Mahadevi from adopting the plaintiff. 1 
am wholly unable to agree with this con¬ 
tention. Mr. K. Srinivasa Aiyangar 
pointed out, and very rightly, that it was 
not competeot to the widow to give up a 
power which was not intended for her 
personal benefit. The object of Brojo 
Kishore was that a boy should be adopted 
who would perpetuate his line and per¬ 
form his ceremonies. It was not open to 
Brojo Kishora’s widow to give up tliis 
power. The learned Advocate-General 
referred to cases in which family arrange¬ 
ments have been upheld by the Judicial 
Committee and contended that Ex. 5 evi¬ 
denced such an arrangement. I do not 
think those authorities have any bearing 
on the present question. I am unable to 
see how Mahadevi can be said to have 
acted on behalf of the estate in entering 
into this agreement with Purushotham. 
In the first place she had no right to the 
estate, and secondly, she had no right to 
act on behalf of a person who was to 
come into existence at some future period. 
It may be she could have bound herself 
by a personal estoppel. That apparently 
is what the parties contemplated because 
there is a provision in the agreement 
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penalising the dcfaulling party in da¬ 
mages. 

1 do not wish to discuss those cases 
relating to powers of appointment quoted 
by the learned Advocate-General. In my 
opinion, there is not much analogy bet¬ 
ween a i)ow 0 r of appointment and an 
authority to adopt. If there is any, the 
authority to adopt can at best be only 
likened to a special power of appoint¬ 
ment. Ill the case of a general jiower 
largo discretion is given to the donee be¬ 
cause it is o|)Cu to him to have appointed 
himselE as the hen- : hut it has been held 
that in tdiociseof a sj)“cial power tlie 
donee ought not ordinarily to deviate 
from the directions of the testator. In 
this case tho donee of the power to adopt 
was expected to exercise it not in her 
own favour but on behalf of her husband, 
Consequently it was not open to her to 
give up that right. Mr. Mayne in para. 
119 expresses a doubt whether such a 
power could not be given up. He dees 
not discuss the matter at any length. 

Purshotam v. liatiaitbui {13), 
Surhja liau v. Haja of Pittapur (14) 
and Ramhkat v, Lahhmnn Chintaman 
MiUjalay (15). seem to indicate that 
a power like this cannot be given up. 
After all this authority is conferred to 
enable the donee to create a status, or in 
other words to bring into existence a 
person who would not only succeed to 
the property of her husband hut would 
also be able to collaterally inherit to 
others. Such a creation of status in¬ 
volving such a bundle of rights could not 
be given up by the donee of the power. 
In Trevelyan’s Hindu Law, p. 102 and 
Sircar on Adoption p. 214, this view 
is accepted. The decision in Lala 
Kanhai Lai v. Lola Brij Lai (IG) relied 
on by the Advocate-General has no bear¬ 
ing upon this question. There the per¬ 
son claiming to be an adopted son was 
held bound by a compromise which he 
was not allowed to repudiate when he 
bocan*)© ©ntitlsd to succoed as a rover- 
sioner. l^Ioreover even if Brojo Kishore’s 
widow was estopped, in my opinion that 
would not affect the rights of the adop- 
tod son. There was undoubtedly the 
authority of the husband, and in pursu. 

(18) 18891 13 Bom. 56. 

14) (18861 9 Mad. 499=13 t A. 97 (P.O ). 

16) [1880-811 5 Bom 630. 

16) A. r. R. 1918 P. 0. 70=40 All, 487= 
45 I. A. 118=47 I. C. 207=(P. 0.). 


ance of that authority plaintiff was 
adopted. What give him his status was 
not dependent upon the personal estoppel 
against Mahadevi. For these reasons I 
am of opinion that Mr. K. Srinivasa 
Aiyangar is right in his contention that 
Ex. 5 does not estop plaintiff from 
claiming the Zamindari. In this connex- 
ion I amy dispose of a short point relied 
on by tlie learned vakil. He suggested 
that the agreement was brought about 
by the exercise of undue inOuence on 
Mahadevi. There is nothing to suggest 
that this lady was without advisers and 
was otherwise incapable of looking after 
her interests. I see no reason to differ 


from the District Judge on this question. 

Now comes tho last question, namely as 
to whetlier theadoption is invalid bocauge 
it was not made to the last male bolder. 
According (o tlie learned Advocate-Gene¬ 
ral, the last male holder must be taken 
to 1)0 Purusliotham Deo; and the con¬ 
tention is as the adoption was not made 
to him it is invalid. I do not propose 
to go into this question at any length, 
because I had to examine this theory iu 
my decision in 2Iadana Mohana v. 
Puruslkothama (17) which has since 
been affirmed by the Judicial Committee 
in Madana Mohana AnangaBkeend 
Deo V. Sri Purushothama Ananga Bhet- 
ma Deo (2). I ventured to suggest in 
my judgement that an impartible zamio- 
dari is nonethelees joint family property 
and that therefore the theory that the 
adoption must be made to the last male 
holder has no application to such pro¬ 
perty. I also pointed out that this 
theory is inconsistent with many 
sions of the Judicial Committee. 
learned Advocate-General argued 
the proposition tliat an impartible za¬ 
mindari is the joint family property 
must be taken to have been overruled hV 
the decision of the Judicial Committee m 
the recent Pittapur maintenance cas®, 
Sri Rajah Rao Venkata Mahipd^\ 
Gangadhara Rama Rao Bahadur v. Sn 
Rajah Venkata Eumara Mahipati 
Rao Bahadur Garu, Baja of 
pur (LS). In that case Lord Dunedm m 
delivering the judgment of the 

said: , ^ 

“An impartible zamindari is the oreatm 
custom and it is of its essence that no co-pa _ 

(17) A. 1. R. 1916 Mad. 274=88 Mad. 1105= 

24 I. C. 999. 

(18) A. I. R. 1918 P. 0. 81=41 Mad. 

I. C. 351 (P. C.). 
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nary exists. This being so tbe basis of tbo 
claim is gone, inasmuch as it Is founded on the 
consideration that tbo plaintiff is a person who 
if the zamiudari were not impartible, would be 
entitled as of right to maintouauce." 

It was also point6<l out: 

“This proposition, it must be noted, does not 
negative tbe doctrine that Ihere are members of 
fho/amify entitled to maintenance iu the case 
of an impartible zamindari; just as the impiirti- 
bility is the creature of custom, so custom may 
and does afirm a tight to maintonanco in cer¬ 
tain msnibsrs of the family.” 

It is clear from this judgment that the 
Judicial Oommittoe recognized that, not¬ 
withstanding there was afullowoerof 
all the properties for the time being, 
there was a family to which lie belonged 
and to which future rights of succession 
have to be traced. It is true that a co¬ 
parcenary in the sense that the members 
constituting it have an interest in the 
property does not exist in the case of an 
impartible zamindari. It is equally true 
that the zamindari is not the joint pro- 
iperty of all tbe members of the family. 
But nonetheless the zamindari is joint 
family property in the sense that 
succession to it must be traced from 
the members constituting the family. 
There is an essential difference be¬ 
tween co-parcenary or joint property 
and joint family property. A co¬ 
parcener has the right either to joint 
enjoyment or to partition. A member of 
a joint family has not that right neces¬ 
sarily. In the case of an iinpirtible 
property, it is joint family [)roperty con¬ 
trolled by a custom wliicli gives the en¬ 
joyment for the time being to a single 
heir by primogeniture. In the judgment 
pronounced by Viscount Haldane in Sri 
Madanh Mohana Anajiga Bheema Deo 
V. Sri Purushothama Ananga Deo (2) 
these sentences occur: 

“The suit is coQcoraed with an impartible 
zamindaii in the District of Oanjim called 
Ohinaakimidi or Pratapgiri. In 166S the boMer 
of the zamindari was Raja Adikonda Deo who 
was a member of a joint Hindu family subject 
to tbe Mitakshara law.” 

However that may be, this theory of 
making the adoption to the last male 
holder, as suggested by the Advocate- 
General, is opposed to what the Judicial 
Oommitbee have said in Sri Mudana 
Mohana Ananga Bheema Deo v. Sri 
Purushothnma Ananga Bheema Deo (2) 
and in very many other oases. Even if 
this theory of the last male holder is ac¬ 
cepted, the person to whom adoption 
should be made is Brijo Kiehore and not 


Purusliotlmni Heo. I'rojo Ivishoro was 
the full owner of tbo property. On his 
death and peniling the coining into oxis- 
tenco of a prefoKiblo heir, Boislmava Deo 
succeeded. Prom Boislmava Deo the 
estate weut to I'urusliotliani. The ostato 
taken by Boishiiava and rurushulliain 
was a defeasililo oslnto. Tho fact that 
succession in tho case of Boishnaya w;is 
from son to grandson is not a reason for 
holding that ho did not take a dofoasiiilo 
estate. Supposing instead of an ostnto 
which is to be put an end to ou tho hap¬ 
pening of an event, a period has heon 
fixed for tho termination of tbo estate' 
supposing it was a lease for 9‘J years 
which Boishnava had taken succession to 
that estate would go to his sou and 
grandson and so on until the period ex¬ 
pires. Afterwards the lessor or his heir 
would re-enter. Similarly ui;til the con¬ 
tingency happens which acts as defea¬ 
sance of the temporary estate, succession 
has bo be traced to tho line of tho first 
intermediate owner. The learned Advo¬ 
cate General contended that in the hands 
of Boishnava the estate was defeasible, 
but that in the hands of Purushotharn it 
became indefeasible and that in order 
that there may be defeasance of the 
estate the adoption should havo been 
made before the property descended from 
Boishnava to Purushotharn. I fail to 
see on what principle this rule is lobe 
worked. Certainly there is no text of 
Hindu law which changes the character 
of the estate the moment it passes from 
tho first possessor to his heirs, and no 
principle of convenience can be appealed 
to for sanctioning such an extraordinary 
rule. 

On the other hanl tho decision of 
tho Judicial Committee to which Mr. K. 
Srinivasa Aiyangar drew our attention 
shows distinctly that the theory when 
once \ collateral takes a defeasible estate 
it becomes indefeasible in tho hands of 
his successor is not sound. Baohoo Hur. 
kisondas v. Maiikorebai (19), which was 
an appeal from Bachoo Barkinsondas v. 
Manhorebai (20), supports this view. In 
Baehoo Barkinsondas v. Mankorebai{20) 
Sir Tjawrenoe Jenkins, after reviewing 
all the authorities and particularly the 
first Chinnakimidi case reported as Sri 
Virada Pratapa Raghunada Deo v. Sri 
Brojo Kishoro Patta Deo (1), said: 

(19 11907 31 Bom. 873=34 I. A, 107 (P.O.). 

(20 11905] 20 Bjm. 51. 
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Hi ihun'i ln's caso(l) the family wasuii* 
divided; prior to the adoption there was only 
one surviving member of the family and in that 
member the whole property had vested those 
coD(liti"iis exist here. The only dilTerenco is 
1 hut there the adopted son claimed against one 
who cair.cio by de-'Cent here against one who 
has come in by survivorship. But is this a 
dific.c-ncc of such moment as to deprive the 
widow here of the power of adoption, which in 
that c;»co wa^ held to be vested in her. Though 
ill Ii<ijhiindila s case fl) the successor came in 
by iKscciit not by survivorship still he had to bo 
found within the limits of the joint family 
Therefore the fact that only one -meinbcr of the 

joint family survived at the time of the adop¬ 
tion was not regarded there aud need not be 
treated here as an obstacle in the way of an 
adoption within the joint family.” 

This pronouncement establishes fcho fact 

that there lias been a descent and would 
not put an end to the power of adoption 
given by the irian who held an indefeasi¬ 
ble estate. This judgment was confirmed 
by the Judicial Committee in BacJwo 
Hurkisondas v. Mankorebai (19). We 
find this passage in the judgment: 

"The next point raised was as to the effect of 
the adoption on the title to the joint proportv- 
It was contended that at the time when the 
adoption took place the family estate had become 
vested absolutely and exclusively in the infant 

Bacbooand that the adoption could not detract 
from the right so vested. Their Lordships are 
however of opinion, as were tho Courts in India 
that the case of Sn Virada Prntnpa Itaghn- 
nada Den v. Sri Brozo Kidioro Patta Deo (4) 
governs this case and excludes the appellant's 
contention.” 
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But Ragbunatba’s succession was of a cha¬ 
racter only provisional and subject to defeasance 
b) the emergence of a male heir to Adikonda.” 

I have only to add tho words ‘or to 

Ad ikonda’s adopted son Brojo Kishore” 
and this sentence would exactly cover 
the present case. Moreover their Lord- 
ships have laid down that the true princi¬ 
ple has to be found in Bamkrishna Bam^ 
Chandra v. ShamraoYeshwant (21). The 
principle therein enunciated is: 

^\here a Hindu diesleavinga widow anda 
son and that son himself dies leaving a natural- 
hern or adopted son, or leaving no son but his 
own widow to continue the lino by means of 
adoption the power of the former widow is ex¬ 
tinguished and ean never afterwards be revived." 

These words apply exactly to the pre- 
sent case and when we bear in mind that 
the estates taken by Kaghunafcha and 
Boishnava and Purushotham vverein the 
language of the Judicial Comrnittee sub¬ 
ject to defeasance by the emergence of 
a male heir to Adikonda, it is clear that 
the adoption made to Brojo Kishore is 
perfectly valid. In the result, I agree 
with the learned Chief Justice that the 
appeal should be dismissed with costs. 

_s.n./r.k. Appeal dimissed. 

(21) lI^r2C ijoinr526l ' 
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In the case decided in Sri Madana 
Mohana Anamja BheemaDeo v. Sri Pmn,. 
ahothama Ananga Bheema Deo (l) the 
Judicial Committee in clear terms indi- 
cate that the adoption if made to Brojo 
Kishore would be effective. In p. 160 
of 45 I. A. it is stated: 

‘‘Tho Hindu law no doubt recognizes the vali¬ 
dity of an authority given to a Hindu widow 
by her deceased husband to make a second adop¬ 
tion or even a third or fourth adoption on failure 
of the previous adoption to attain tho object for 
which the power is given namely the perpetua¬ 
tion of the deceased’s line, to discharge the ob¬ 
ligations that rest on a pious Hindu.” 

About the conclusion of the judgment 

their Lordships say: 

The authority to adopt conferred on Adi- 
kondas widow was brought to an end when 
Brojo Kishore the son she originally adopted 
died after attaining full legal capacity to con¬ 
tinue the line either by the birth of a natural 
born son or by the adoption to him of a son by 
his own widow.” ^ 

And the very last line of the judgment 
says: 


T. V. Seetharamayyar — Plaintiff 
Petitioner. 

V. 

Munisami Mudaliar and another 
Defendants—Opposite Party. 

Civil Revn. Petn. No. 1316 of 1917, 
Decided on 21st October 1918, Boa 

decree of Dist. Munsif, Tiruppatlur, in 
Small Cause Suit No. 610 of 1917. 

Liniitalion Act (1908), Art. 75-Bond exe¬ 
cuted for subscriptions payable to chit fund 
in instalments — Provision for paymeut®’ 
whole amount on default of any instalment 
on demand—Demand must be made if whole 
amount is asked to be paid at once. 

Where a bond was executed for subscripfi®°® 
payable to a chit food in certain specified in* 
stalmonts, and for payment of the whole 
remaininR due on failure to pay any instalm®®* 
on demand. 

Held: (1) that a claim for the whole amoun 
due on default of any instalment could only n® 
based on tho bond and not on the original 
of action IP 463 C 2 

(2) that the expression “on demand” was no 
merely a technical one meaning that the 
was payable at once, but that It was intended w 
be a condition precedent that a demand ehoui 
be made if the whole amount was to be asked 
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be paid at once: 20 Mad. 246; 21 Mad. 139 and 
31 1. 0. 835, Diss. from. LP 4G8 0 2] 

T. M. Krishnaswami Aiyar—iov Peti¬ 
tioner. 

C. A. Seshagiri Sastri — for Opposite 
Parties. 

Judgment. -“The case has been very 
fully argued by the two learned vakils 
who appeared for the petitioner and the 
cconter-petitioners. I shall therefore 
proceed to give judgment at once. The 
suit is for instalments due in respect of 
a chit fund. The plaintiff calls himself 
the agent and proprietor of the fund. 
Defendant 1 was a subscriber in it. He 
obtained the prize in the raffle and re- 
ceived the full amount. Thereupon 
Ex. A was executed by him and his 
surety to the plaintiff. One sentence in 
it which has given rise to much com¬ 
ment is this: 

“We shall severally or jointly without setting 
up proportionate liability pay in lump on do* 
mand the balance due with interest at 1 per 
eentper mensem from the date of default." 

After the execution of the bond, defen¬ 
dant 1 paid sums of money although he 
did not pay them on the due dates ac¬ 
cording to the rules of the fund. The 
present suit was brod^ht for the balance. 
It is admitted that, if the claim is made 
for the subscription and not based on 
the bond subject to other defences, if any, 
the suit will be in time. The District 
Munsif has held that the suit was barred 
by limitation. The first question argued 
before me by Mr. T. M. Krishnasami 
Aiyar was that the suit must be deemed 
to have been based on the original cause 
of action and not on the bond and as the 
plaintiff is only claiming whatever is duo 
to him within the period of limitation, 
DO question of limitation can arise. I 
was at first inclined to agree with him, 
hut on considering the matter more fully 
I think that Mr. C. A. Seshagiri Sas- 
triar’s contention is well founded in re¬ 
gard to this matter. In para. 13 of the 
plaint, it is stated; 

"He (tbo plaintifi) has not tbocefore enforced 
the penal clause of the bond and bas waived bis 
right." 

There can be no question of waiver un¬ 
less it be a suit on tbe bond itself. No¬ 
where is it stated that the suit is based 
upon the liability under the rules of the 
fund. Mr. T. M. Krishnasami Aiyar sug¬ 
gested that there can be no question of 
instalments under the bond, Ex. A, be¬ 
cause there are no instalments provided 


in it expressly. I do not think that this 
contention is well founded because tlio 
bond refers back to tlio receipt contain¬ 
ing the byo laws, and the receipt contain¬ 
ing tbe bye-liuvs would undoubtedly 
have given the various dates on which 
instalments are duo. Thereforo if the 
question turns solely upon the construe 
tioD of the plaint, whether it is based 
upon the original cause of action or cn 
the bond, I would have agreed with the 
lower Court that the suit is hnsol upon 
the bond and as there has been a default 
in the payment of tlio instalments, it 
would be barred by limitation. The 
next question is whotlier, under the 
bond, the right to the whole amount ac¬ 
crued on default of paying any one of the 
instalments. Before dealing with the 
cases which have been quoted, I may 
refer to the language of the document 
itself. The vernacular expression is 
(thangal vondumboclu) and when that ex¬ 
pression occurs in reference to tbe pay-1 
ment of the whole amount and not in re 
gard to the payment of the instalments, 
it seems to me that it was tbe intention 
of the parties that, if tbe promisee 
wanted to enforce his rights under the 
penal clause to require the promisor to 
pay the whole of the amount, he must 
make a demand. 

The context and the language employed 
are prima facie in favour of the view 
that there should be an antecedent de¬ 
mand before a suit is brought. As re- 
gards the cases cited, the learned vakil for 
the countor-petitionors invoked the very! 
high authority of Blackburn, J., for the 
proposition that whenever tlio words *‘on 
demand” occur in any instriiinenb, whe¬ 
ther it bo a mercantile instrument or any 
other dead, they should be regarded as 
technical words indicating that the ciuse 
of action arises at once. On examining^ 
the case quoted, namely, Brighty v. Nor¬ 
ton {!), I do not find that the learned 
Judge drew any distinction between mer¬ 
cantile transactions and other transac i 
tioDS. The other English cases quoted' 
do not take tbe matter any further. Be¬ 
fore dealing with the Indian cases I may 
refer to the decision in Browns Estate, 
In re, Brown v. Brown (2), which seems 
to indicate that, where a provision is 
made for payment of a larger amount on 
the happening of a oontingenoy, that 

(1) [1863] 82 L. J. Q. B. 38. 

(2) 11803} 2 Cb. 300. 
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contin.^encv must bo proved to have 
happened. 

Tljat case has since been accepted as 
^ 00,1 law in Bradford Old Bank Ltd., v. 

(3). Coming to the Indian cases 
1 snail confice my attention, as the 
learned vakil diJ, to the decisions of this 
Court. In Perimnl Ain/an v. Alagiri- 
sami Bhagaiathar (4) and Perianna 
Gounda.i v. Mntlmvira Goundan (5) 
where tho words “on demand’* occurred 
Jn a mortgage docunieut, this Court held 
that they ivoie technical words which 
Jiv.anb that the money was payable at 
once. Having regard to the later autho¬ 
rities, Mr. C. A. Seshagiri Sastri con¬ 
ceded that these cases can no longer be 
regarded as good law. If w© turn to 
j\e(t"!:rrnppa Goundan v. Kumarasami 
^nmndnn (6). I find that on a similar ex- 
pvcssion used there the Court held that 
there must be a demand before the suit 
IS brought. Since then, except for one 
authority to which I shall refer pre¬ 
sently the decisions in this Court have 
been practically uniform. In Anneal 
No. 27 of 1916, in which I took part 
sitting with Ayling, J., we pointed out 
that except in transactions connected 
with law merchant, the words “on de¬ 
mand” have moaning and that there 
should be a demand before the cause of 
action arises. 

^ In that case, we accepted the proposi- 
tiou laid down in Karunakaran Nair v. 
Ktishna Mcnon \1) and Kuttiassanv. 
Su^ypi (8). Subsequent to that decision 
two learned Judges of this Court in 
Second Appeal No. 121 of 1916 have 
taken the same view. As against these 
decisions there is a judgment of Sadasiva 
Aiyar, J., in Surayya v. Tirumala- 
nadham Bapirazu (9). As was pointed 
out in Appeal No. 27 of 1916 on the file 

of the High Court, the attention of the 

learned Judge does not seem to have 
been drawn to the judgment of Abdur 
Eahim, J., in Karunakaran Nair v, 
Krishna Menon (7). I may say that if 
Surayya y. Tirumalanadham Bapirazu 
(9) was rightly decided, this case' would 
be covered by that authority. But as 
that decision was given without refer- 


AMMALU ACHI V. PONNAMMAL 


8 

4 

5 

6 
(7 
(fi 

o: 


[19181 W. N. (Eog.) 295. 
'.18971 20 Jlad. 245. 
LI8981 21 Mad. 139. 
U8991 22 Mad. 20, 


[1911 

[1893 

[ 1916 ; 


36 Mad. 66=12 I. C. 57. 
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ence to the other decisions of this Goar^ 
J am unable to follow it sitting as» 
single Judge. In my opinion, it is not 
right to hold, except in the case of in- 
stiuments coming under the Negotiable 

Instruments Act. that words of the 
parties which have been deliberately in¬ 
serted in a document have no meaning 
In the present case. I think that the 
parties deliberately used the expression, 
because, although there was a liability to 
pay each of tho instruments separately, 
they intended to make it a condition pre¬ 
cedent that a demand should be made if 
the whole amount is to be asked to be 
paid at once. For these reasons, in my 
opinion, the judgment of the District 
Munsif holding that the suit is barred 
hy limitation is wrong and must be re¬ 
versed. I reverse his judgment and re- 
mand the case to him for disposal accord¬ 
ing to law. Costs will abide the result. 
S.n./b.k. Order set aside. 

A I. R 1919 Madras 464 
Seshagiri Aiyar and Napier, JJ. 
Ammalu Achi —Plaintiff—Appellant. 

V. 

Ponnamnial Achi and others —Defen¬ 
dants—Respondents.- 
Second Appeal No. 1425 of 1916, De¬ 
cided on lltli October 1918, against de¬ 
cree of Dist. Judge, Tanjoro, in Appeal 
Suit No. 253 of 1915. 

^ (a) Election—Doctrine of, it bated oo prin¬ 
ciple of compensation and not on that of for* 
feiture—Court is not concerned with quantum 
of compensation. 

^ The doctrine of election is based on the prin* 
ciple of compensation and not on that of for’ 
feiture. The quantum of compensation is oot 
what the Court looks to. It is only concerned 
with seeing that a party deprived of a right vest¬ 
ing in him is recompensed by the gift of another, 
whatever may be its nature or duration of enjoy* 
ment. rp466 01j 

(b) Will—Construction—-Persons accepting 
benefit under will must adopt whole co»' 
tents of instrument and renouncing every 
right inconsistent with it—Election 
A person who accepts a benefit under a deed of 
will.must adopt the whole contents of the instin* 
ment conforming to all its provisions and re* 
nouncing every right inconsistent with it. “ 
therefore a testator has affected to dispose PJ®' 
perty which is not his own and has given a w- 
nefit to the person to whom that property M’ 
longs, itbe devisee or legatee accepting the boos®* 
so given to him must make good the testator * 
attempted disposition, bat if, on the contrary be 
chooses to enforce his proprietary rights against 
the testator's disposition, equity will sequester 
the property given to him, for thepurpowo* 
making satisfaction oat of it to the person jvhom 
ho has disappointed by the assertion of those 
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’^igbls. Lord Chosh'im, In re: Cavendish v. 
Dacre, fl886), 81 Cft./). 4CG; and 80 Cal. 848; 
{P.C.), List. [P 466 C 1,2 j 

(c) Transfer of Property Act 118821, S. 35 
—Doctrine of election it applicable to Hindus 
—Succession Act (1865), S. 172. 

Section 85, T. P Act and S. 172 .Succession Act, 
enunciate the doctrine of election as enforctd in 
Eogluod, and tbough thrse sections do not apply 
to Hindus, the principle of English decisions ap¬ 
plies to them. LP460C2J 

T.2i. Ramachandra Aiyar and A. V, 
ViswanatliaSastri~ior Appellant. 

T. R Venkatarama Sastri and S. 
Suhramanya Aiyar —lor Respondents. 

Judgtnent.“Before we disposeot this 
second appeal finally, there must he a 
finding on the following question: Whe¬ 
ther Subramania Thevan intended the 
Rs. 800 which he referred to in his 
will as a debt due to the plaintiff, to re- 
present the value of the 3 acres of an¬ 
cestral land belonging to the plaintiff 
which he devised to others and other 
rights, if any. which the plaintiff had 
against him in respect of his inauage- 
ment of her property. No fresh evidence 
will be adduced. The findings should be 
submitted in six weeks and seven days 
will be allowed for filing objections. (In 
compliance with the order contained in 
the above judgment, the District Judge 
of Tanjore submitted the following) 

Finding.—I am asked to submit a 
finding to the High Court on the evidence 
already on record: 

“Whotber Siibraoinnia Tbevari intended the 
Rs. 800 which he referred tj iu his will as a 
debt due to the plaintiff, to represent the value 
y 3 acres of anoestral Und bcloagiiig to the 
plaintiil which be devised to others aud other 
[igbtB. If any, which tde plaintiff had against 
mm m respect of his mauagement of her pro- 
parijT. 

It is not easy to come to a decision 
on this point as the attention of the 
parties was never directed to it during 
the trial of the suit an 1 there is absolute¬ 
ly no evidence on it. I shall therefore 
have to (leal uith the matter on general 
and ratner vague grounds. Surbamania 

lono®"® 14th July 

1909, i;emtes that he proceeds to dispose 
01 the properties moveable and imraov- 

0 which I have" and he proceeds to 
bequeath to the plaintiff, in lieu of a 
claim which she admits she has on him. 
the land detailed in Soh. 0 equivalent to 
Sob. B of the plaint. 16.62 acres, since 
t^he plaintifl’s father's share at partition 
had been sold away. In Soh. H in the 
^>11, a list of debts, Rs. 800, is entered 

1919 M/69 & 60 


as duo to (ho pliiintilT. I think it ia 
clear tlmt Stil)raiii;Mii:i Thovaii thought 
that ho was hoiiuoathing hia own pro¬ 
perty and not any property i.o ul.ich the 
pliiintill was ontitled. and (hat tliorofore 
the idea of cumpensatMig lier for un- 
authorize.lly dealing \sith hor property 
in his will cannot have been present to 
his mind. There is no hint in (ho will 
that he was depriving jdaictirT of any 

property duo to her and that in lieu of 
that he was hequeathiog to her Rs. bOO. 
There is no siiecific mention in (ho will 
of the plaint A schedule property, 2..0!) 
acres (not 3 acres as stated in the order 
of remand), nor any clausa relating (o it 
similar to that in which he mentions the 
16.52 acres or admits any reason for 
compeDsuting plaintiff therefor. 

The Rs. 800 mentioned in Sch. H of 
the will apfiears to me to be simply a 
legacy styled loosely as a debt, as pro. 
bably also in the ca^o of Rs. 1.000 due to 
his grandson Srinivasan." Plaintiff 
admits tliat she has no proof of any loan 
or of any real debt to her hy the testator. 
So far as any inference can bo drawn from 
the evidence on record regar<ling the 
value of the lands, Rs 800 will not re¬ 
present the value of 2.59 acres at that 
time. In Sch. B,16.62 acres is valued 
at Rs. 4,000. At this rate 2.59 ac-es 
would be worth a little over Rs. COO. 
So this again would indicate that the 
Ks. SCO was not intended as an equiva¬ 
lent for 2‘59 acres. If the testator had 
any such intention to compensate the 
plaintitf for this property. I think there 
would have been eome hint of it in the 
will. I therefore hml in answer to the 
reference that there is no reason to be- 
lieve that Subramania Thevan intended 
the Rs. 800 to represent the value of 
2*59 acres belonging to the plaintiff and 
devised by him, or the value of any other 
claims which the plaintiff may have had 
on him, I find that in all probability he 
had no such intention and that the 
Rs. 800 was a separate legacy bequeathed 
to the plaintiff which is not referable to 
any antecedent claim which the plaintiff 
had on him. I return a finding ac- 
oordingly. 

Judgment.—The finding is that the 
testator intended to make an indepen¬ 
dent gift of Rs. 800 to the plaintiff by 
his will. Tbe testator was the divided 
brother of the plaintiff's father ; and ma 
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tl'.e properties which she inherited, 
.hiring her minority. Before his death, 
the testator l^eqvieathed a portion of tlie 
jircperties which he was then managing 
to defendant 2 ; hy tho same instrument 
he gave the plaintiff Bs. sOO. She now 
sues to recover the devised inherited 
property and also tho legacy of Rs SOO. 
Issue H in the case raises the question 
of election. In our opinion, the doctrine 
13 applicabfo to the present case. The 
weight of authority in England is to re¬ 
gard the doctrine as based on the prin- 
ciple of compensation and not on that of 
forfeiture : see Ker v. WnJichope (l) and 
Hawliffe {Lord) v. Varhjmi (2)..Thefact 
that defendant 2 may be compelled at 
the instance of tho reversioners to give 
up the property after the lifetime of the 
plaintiff, whereas she will have an abso¬ 
lute right in Rs. 800 bequeathed to her 
AS not a ground for not applying the doct- 
rine of election. The quantum of com¬ 
pensation is not what the Court looks 
to. It is only concerned with seeing that 
a party deprived of a right vesting in him 
is recompensed by the gift of another 
property, whatever may be its nature or 
duration of enjoyment : see Wilson v. 
John Towvshend {Lord) (3) and M ebb v. 
Karl of Shafteshurn (4). Further as 
pointed out in Whistler v. IFetor (5): 

"it is immiiterial in regard to the doctnne of 
election whether the testator, in disposing of 
that which i.s not bis own, is aware of his want 
of title, or proceeds on the erroneous supposition 
that be is exercising a power of disposition 
which belongs to him ; in either case, whoever 
claims in opposition to tho will, must lohnquish 
what the will gives him: Jarman on Wills 
Edn I ; see also Thelltisson v. Woodford {6) an A 
In re Brooksbank,Beaaclerk 7, James (7). 

The fact therefore that had the testator 
known that he was giving defendant 2 
only a precarious life-interest in the two 
acres, he may not have given plaintiff 
Bs. 800, is not a sufficient reason for not 
giving the plaintiff the Es. 600 if she 
chooses to claim it. The principle on 
which election rests has been thus stated 
by Jarman at p. 532 : 

"The doctrine of election may be ithus stated. 
That he who accepts a beneBt under a deed or 
will- must adopt the whole contents of the m- 
strnm ent conforming to all its provisions and 

(1 ri819] 1 Blight. 1=4 E. B. 1. 

(2 11888] 6 Dow. 149=3 E. R. 1428. 

IS 117951 2 Ves. (Juu.) 683=30 E. R. 840. 
u 118021 7 Ves. (Jun.) 480=32 E. R. 194. 

U7941 2 vS. (Jua.) 367=30 E. B, 676, 

(6 L18C61 13 Ves. (Jun.) 209. 

17 11886] 34 Oh. D. 160. 

# See Sixth Edition p. 536.—iJd. 


renouncing every right inconsistent with it. If 
therefore a testator has adcctcd to dispose of 
proierty which is not his own, and has given a 
benefit to the person to whom that property be¬ 
longs, the devisee or legatees accepting the bene¬ 
fit so given to him must make good the testa*l 
tor's attempted disposition, but if, on the con¬ 
trary, he choose to enforce bis proprietary rights; 
against the testator's disposition, equity will: 
sequester the property given to him, for the pur¬ 
pose of making satisfaction out of it to the per¬ 
son whom he has disappointed by the assertion 
of those rights." 

This statement has been accepted as a 
correct exposition of the rule by emiaent 
Judges ; see also Cooper v. Cooper (8) and 
Codriiigton v. Codrington (9). Mr. Rama- 
Chandra Aiyar, relying on In re Lord 
Chesham, CaveJidish v. Dacre (lO), con- 
tended that as the plaintiff had no power 
of disposition over the property dealt 
with by the testator no question of elec- 
tion can arise. The plaintiff could cer¬ 
tainly alienate her life-interest even 
granting that that was all that she had in 
the two acres disposed of by the tes^tor. 
The decision in Mohovwiad Afzal Ban 
v. Ghulam Kasim Khan (ll) proceeded 
on the footing that as the party was 
asked to choose between two donations! 
by two differentdonors.no question ol 

election arose. We may say that b. JO. 
T. P. Act. and S. 172. Succession Act, 
enunciate the doctrine of election as en-, 
forced in England hut as those sections- 
do not apply to Hindus we have g, 
ferred to base our judgment on ^ . 
decisions. We are unable to agree « 
Mr. T. B. Venkatarama Sastri that 

plaintiff’ had deliberately made her cbo 

because she took possession of tnc ' 
movable properties decreed to 
ing the appeal. In the 

claimed the money in addition. 

fore, the immovable property as 

the money were in dispute ' 

We think that in modi6cation of 

decree of the lower 
plaintiff should be given two ^ 

to elect which ot the two 
would accept. It she does “o'- f j jhe 
in that time, it must be held that ^ 
elected to retain tho immovable P 
ties which she took possession oi 
oution. The respondent Hhen 

liberty to apply arises- 

other property if that oonti Oojjts 
The order as to p-csts in tbejoSL- 

■ (8) [1975] fH. L. 63. 

(9) 11875] 7 H. h. 854. 

(10) [1886] 31 Oh. D-406. ^ (p,c.). 

(11) [1903] 80 Cal. 843=301. A. 
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will stand. In this Court each party 
will bear her or their own costs. 

S.N./r.k. Decree varred, 

A. I, R. 1919 Madras 467 
Ayling and Krishnan, JJ. 

becy. of State —Petitioner—Appellant. 

V. 

Dadi lieddi Nagiah and another — 
Respondents. 

Appeal No. 84 of 1918, Decided on 
20th September 1918, against order of 
Dist. .Judge, Cnddapah. D/. 28th Janu. 

ary 1918, in Insolvency Petition No. 22 
of 1917. 

Provincial In«olvency Act (1907), S. 4 (b)- 
Nommal or benami deed of lale executed 
with intent to defeat creditor* is act of in- 
•olvency-But sham sale not affecting inter¬ 
est in property does not constitute act of 
intolvdncy» 

A nominal or benami deed ot sale executed by 
a person with intent to defeat or delay creditors 

18 an act of bankruptcy and is within the mis¬ 
chief of S. 4 (b). It effects a transfer of property 
in the same way as a deed for consideration does. 

. j . IP 468 C 2] 

A deed of transfer however which evidences a 
sham transaction which the parties have no in¬ 
tention whatever to give effect to and which does 
property or any interest in it. is a 
mere nullity and does not constitute an act of 
insolveucy \yithm tho meaning of the section. 

T7 r> C 2] 

V. JCamesam—tot Appellant. 

K, Koti lieddi and P. Narayana. 
murthi for Respondents. 

Krishnan, j. — This appeal arises 
from an application made by the present 
appellant to_ the District Judge under 
o. 0 , Provincial Insolvency Act, to have 
respondent 1 adjudged an insolvent, on 

the ground that he committed an act of 

insolvency by executing and giving to 
respondent 2 a deed of sale of some of his 
properties ^ibhin three months pre- 

Inml^’ defeating tho 

appellants debt. In this petition the 

deed was stated to be a "nominal” deed. 
Respondent 1 admitted that as he was 
gr^tly indebted, and feared that his cre¬ 
ditors might take away all his properties 

1 in question 

the salo was a valid ono made bona fide 
and for proper consideration. 

The learned District- Judge dismissed 
the appellant 8 petition without taking 


Madras Ki" 

any evidence holding tli.afc it did not dis. 
close any act of insolvoncy. Ho treated 
the allegation in the petition that tho 

sale-deed was.a nominal one .as meaning 

that the transaction was a sham transac- 
tion and as ho considere.l that such a 
transaction was a pure nullify and did 
not effect a transfer of the property 
within the moaning of S. 4, Cl. fb) pro 

vincial Insolvency Act. and a. it’could 

not possibly defeat or delay creditors, ho 
held that no act of bankruptcy had been 
committed by respondent 1 by e.xecuting 
the sale-deed. If wo are to understand 
by a sham transaction a transaction! 
winch the parties have no intention what¬ 
ever to give any effect to and which does 
nob in any way affect tho property or! 
any interest in it and in which the docu-i 
ment executed is a mere nullity a piece 
of paper of no value or effect’ regarding 
the property it ni.ay bo tliat such a trans. 
action, not effecting any transfer of pro¬ 
perty by Its very nature is iusufficieut to 
constitute an act of insolvency, as S. 4, 
Cl. (bj, requires a transfer to be made' 
In/sifv. Beeston{\) it was laid down 
that an actual transfer of property or of 
some interest in goods was necessary to 
constitute an act of bankruptcy. The 
same principle will no doubt apply to im- 
movables also. The language of Cl. (b) is 

But I am of opinion that the District 
•Judge was in error in thinking that the 
allegation in the jiresent case was of the 
nature described in the above paragraph. 
What the ajipellant stated was that the 

deed was a nominal one and not that it 

was a sharn^ one. 1 understand by blio 
expression ‘ nominal ” that the deed was 
executed to respondent 2 and in his name 
^ benefit of respondent him- 

f?. , . j® formally vest the 

title m one's nominee so that ho may 
hold the property openly for himself bub 
secretly for one s own benefit using the 
documont as a cloak to save it for one 8 
self from his creditors. In such a case, 
far from there being no intention to give 

any effect to the deed, the parties have 

the serious intention of defeating credi- 
tors by it. Por that purpose it is neces- 
sary to legally vest the title to the pro¬ 
perty in the transferee and the deed is 
executed with that very object. In such 
a case it seems to me clear that there is 
transfer o f property effected bv the dee /1 
(1) fl869] 4 Ex. 169. 



468 Madras 


SECy. OF State v. Rajah op Ramnat> 


1919 


if tho fornnliti65 ve'iaired by law for a 
prorer document have bean complied 
v\ith bh.-v have been in this case. 

U is not the case of the petitioner that 
the document wa> gob up with no inden¬ 
tion to give any effect to it, as the i-'is- 
brict Judge supposes,for hesays expressly 
that it was intended to defeat him. In 
fact it was explained to us by the Govern- 
rnenb Pleader for the appellant that the 
word “ nominal ” was inadvertenly used 
in the petition and as it was quite un- 
neccssirv to make an averment that the 
aeed was a nominal one. we have allowed 
him to amend his petition by omitting 
that word. On the petition 
stands, there is no foundation at all tor 
thinking that tho deed of sale was al- 
le^ltohea “sham” one. But even 
on the petition as it sfcoed before. I con¬ 
sider that the view taken by the District 
Judge of the allegation in it is not _ well 
founded. It is not the case of the insol¬ 
vent either that the deed was a mere 

sham, for he also asserts that though it 

was for no consideration it was executed 
to defeat creditors. On the other hand, 
the transferee contends that it was taken 
by him bona fide for full and proper con¬ 
sideration. TbeinUntion to transfer is 
thus clear according to all parties, the 
Questions whether consideration was paid 
and whether the transferee was to hold 
the property for the transferor s bene¬ 
fit are immaterial in this connexion and 
as a formal deed of sale was executed and 

registered in respondent Ss J 

must hold that a transfer lega 

title to the property was effected b> it 
Ind if that transfer is shown to be made 
with the intent to defeat creditors, it is 
an act of insolvency. 

The District Judge has also observed 
in his judgment that there must be a 
real obstacle created in the way of credi- 
tors for them to he defeated or delayed or 
for an act of insolvency to be committed. 
There can he no doubt that a benarai 
deed executed by a debtor as a cloak to 
save his properties from his ^ 

a verv serious obstacle m their way and 

if they fail to prove its real ^ 

will not only be dela^^od but defeated al¬ 
together. In fact so far as the creditor 
9 concerned the mischief is greater in 

such a case for he is unable to have re- 

^urse to the consideration money which 
would presumably he available for him 
when the transfer deed is for considera- 


lion. There is therefore all the more 
reason for holding that a nominal deed 
executed for defeating creditors is an act 
of bankruptcy. No authority has been 
cited to show that a deed of transfer can 
be treated as not amounting to an act of 
bankruptcy merely because it is a norai- 
naP’deed. I think such 
much within the meaning of Cl. W as 
any deed for consideration is. 

i am therefore unable to _ support the 
District Judge’s view in this case. _ But 
before respondent 1 is adjudged an insol¬ 
vent it must be established that his in¬ 
tent in executing the deed of sale was to 
defeat or delay creditors. It is true 
that he has admitted this intention but 
as the transferee has been made a party 
to these proceedings as responaent 
and as he has pleaded that the traeslet 
is a bona fide one made m good Mb 
and for valuable consideration and as tbs 
sale deed to him is the very document 
relied on as giving rise to the act o > • 

solvency I think it is PfoP®’'“ 
question whether it does amount to aa«h 
an act should be tried belore respenden 

is adjudicated. The ‘ 

should not be left to be disposed ol he« 
after on an application 
S 37 ol the .\ct, in the circumstances 

this case. I would therefore mvei^etba 

order of the District Judge . j, 
the application to 

Costs here to be costs m t^® I 

Aylmg, J.-As at present 

concur in the view taken by mV 

brother of the meamn| Tprovia- 

“ makes a transfer in S. 4 ( < 
cial Insolvency Act. I speak 
tiously because we have not baa 

fib of any argument gbruotioa 

words are open Diatriot 

placed upon them by the 

only as it seems to me th^rnore 

it*' 
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Seev. of Shxfc-Defendant APP« 

^^”;ppeal Suit No. W* <>< 
on 19th February 
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Modr&s Proprierary Estate* Village Ser¬ 
vice Act (1894). S. 22- Revenue Officer in 
charge of Division and not subordinate officer 
must fix annual rent value of estate. 

Under S. 22, it is incumbent upon ihe Reve¬ 
nue Officer in charge of the division to fix tbo 
annual rent value of the estate. The computa¬ 
tion of value by his subordiuato officer is not a 
sufficient compliance with the section. 

tP469Cl] 

V. liame$am—ior Appellant. 

K, Srhiivasa Atyangar and R. Krish- 
namachariar—for Respondent. 

Judgment.—The result of the evi¬ 
dence is. as found by the Subordinate 
•Judge, that the annual rent value of the 
estate was not fixed for the purposes of 
the Act by the Revenue Officer in charge 
of the division as provided in S. 22, 
Madras Proprietary Estates Village Ser¬ 
vice Act, but by his subordinate, the 
Deputy Tahsildar, nor is there any evi¬ 
dence to show that the Deputy Tahsil- 
dar s calculation was adopted by the 

Revenue Officer in charge of the Division 
as his own. 

The Deputy Tahsildar’s demand was 
made in Ex. C-1. dated 18th April 1913 
and the money was paid by the Rajah 
under protest on 4th and 6th August 
1915, and he now sues to recover it back 
Ion the ground, among others, that the 
demand was illegal owing to the failure 

of the Officers of Government to comply 

with the provisions of the section. We 
lagreo witli his contention and dismiss the 
appeal on this ground with costs. 

S.N./p.K. Appeal dnviissed. 
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AiiDon Rahim and Oldfield, JJ. 

Muniappa Cheltiar and of/ftri—Plain¬ 
tiffs—Appellants. 

V. 

Vellachamy Munnadi and offeeri—De¬ 
fendants "■Respondents. 

No. 199 of 1916, Decided on 
loth August 1918, against decree of 
Ipmporary Sub-Judge. Madura, in Original 

SuitNo. 53of 1915. 

Act (1882), S. 59 
j execution by ene exe- 

"®‘ '**®*‘y operative. 

mp?n Z'? 9- 58 does not merely 

eTcSStion itteiting should see the 

Zr It requires a fur- 

the name of the 
witness on the document as having seen the eie- 

IP 469 0 21 

Whore therefore the attestors to a deed of 
mortage subscribed their names after it was 
ilgned by one of tbe exeeutanti and merely saw 
the lobseqaent execution of it by tbe other exe¬ 


cutant, but di I not Rnkcribo their names aguio 

as atLsiinp witncss-ca : 

UcU: that tbo bond was not legally oper.itivo. 
-fktT r lP4tiyC2l 

(b) Irantfer of Properly Act (l« 82 ), S. 59 
Document without proper fllt^siation is In- 
effectual-Admission by executant of execu- 

iTsnl:" 68 °‘ 

The proy siuDs of S. .V). T. P. Act. relate fo tbo 
quo.siion of tbo legal optintion of tlio (lociimcnl 
its-lf apart from the medo of proving it. and 
without a proper attestation tbo document would 
be inelTectual to create a mortgage. 

Therefore the admi? 9 ioii of the executant in 
the pleadings that he executed tbe document 
will not cure the defect arising from tbo want of 
proper altcstatiot). [p 470 q 0 ) 

. ^ (c) Civil P. C. (1908), 0. 8. R, 5-Adml*- 
•lon of execution of mortgage in pleading* 
-Lourl can still frame issue to see whether 
document is validly attested. 

Even where the execution cf a mortgape is ad¬ 
mitted, It IS competent to the Court to frame an 
issue whether tbe documeut has been validly 
attested and to require proof of the same. 

In a case whore a Court find.s that a certain 
documeut would not bo valid in law unic.cs cer¬ 
tain facts were proved, and it is doubtful whe¬ 
ther those facts existed, it is competent for it to 

embark on an inquiry into the subject. 

IP 470 C 2] 

A. Krishnaswami Aiyar—fov Appel- 
laota. 

S. T. Srinivasagopala Chariar and 
T. Naraimha Iyengar —for Respondents. 


Abdur Rahim, J,—In this case a 
mortgage bond was executed by two per¬ 
sons. One of them executed it in his own 
house in the presence of two attesting 
witnesses. Afterwards the document was 
taken to the jail, when the other executant 

executed it. The attesting witnesses who 

had already attested the document, wont 
to the jail and saw the execution of it by 
the other executant, but they did not 
subscribe their names again as attesting 
witnesses after the document was exe¬ 
cuted by the 2nd executant io jail. It is 
the question of the validity of the mort-, 
gage so far as this executant, defendant 1, 
is concerned that has been argued before 
us in the appeal. 

I have not the least doubt that an at-, 

testation of a document before its execu- 
tion cannot be called proper attestation 
within the meaning of S. 59, T. P. Act. 
Attestation does not consist merely in 
seeing the exeention of a document. It 
requires a further act, that is, subscribing 
the name of the witness on the document 
seen tbe execution. I think 
this is involved in the very definition of 
the word “attest," and that is also in ao- 
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cordiiiice with what is laid down by their 
Tjoriiships of the Privy Council in Shamn 
Pottery Al/did Kadir Bon-thdU (l) and 
Mi'hariija Rom Xaraifiin Singh v. A-i- 
hindro Nath Mukhurji (2). This is 
again bow it was understood by a Divi¬ 
sion Bench of this Court in tlio case of 
Kotnmreddi Seetavnno v. Vminelakanti 
Kri.divaswiimij Row (3). It seems to me 
something like contradiction in terms to 
speak of attestation of a document before 
itsexecution. Air. A. Krishuaswami Aiyar 
argued that if the so-called witnesses put 
down their names to a document intending 
to see its esecubion afterwards and then 
actually saw its execution, such a conti¬ 
nuity of intention and action would con- 
stitute tlie act a sufficient attestation 
within the meaning of law. But I fail to 
sec what the intention of the witnesses 
has got to do with it. The document must 
be signed by the executant, and that fact 
must be testified on the document itself 
by the witnesses who saw its execution. 

4 

Then it was argued on behalf of the ap¬ 
pellants that in this case, it was not 
open to the trial Judge to go into this 
question at all, because defendant 1 in 
his written statement admitted that the 
mortgage bond had been executed. It 
was argued that this amounts to an ad¬ 
mission that the document was validly 
executed, that is to say, it was nob only 
executed by defendant 1, but that the 
requirements of law regarding attestation 
by two witnesses had been complied with. 
In the first place I cannot read the state¬ 
ment as necessarily implying that the 
requirements of law with respect to at¬ 
testation had been conformed to. I think 
all that was meant to be admitted was 
that defendant 1 had signed the docu¬ 
ment. 

No doubt no legal objection to the 
validity of the document was taken in 
the written statement by the defendant 
on the ground that it was not properly 
attested as required by the law. It was 
not until the exauiination of one of the 
witnesses for the plaintiff that the Sub¬ 
ordinate Judge, thinking that the ques¬ 
tion of due attestation ought to be in¬ 
quired into, framed the additional issue 
with respect to this point. It is argued 
that it was not open to the Subordinate 

(1) [19121 35 Mad. 807=16 I. C. 250=39 I. A. 

218 (P.O.) 

(2) A. I. B. 1916 P. C. 169=34 I. 0. 900. 

(3) [1916] 35 I. C. 18, 


Judge to do this. I do nob however see 
any force in this contention. Both S. 58, 
Evidence Act, and 0. 8, R. 5, Civil P. C., 
give a discretion to the trial Judge to 
require a fact that has been admitted by 
one of the parties to be proved other, 
wise than by the admission. And taking 
this to be merely a case of proof, I think 
it was within the competence of the 
trial Judge to require proof of the due 
attestation of the bond in question. The 
legislature in giving discretion to the 
C«)urt in this connexion does nob in any 
way attempt bo define under what cir¬ 
cumstances the discretion is to be exer¬ 
cised. But I am inclined to hold that 
in a case where a Court finds that a cer. 
tain document would not be valid in law 
unless certain facts were proved, and it 
is doubtful wliether those facts existed, 
it is competent for it to embark on an 
inquiry on the subject. I think in the 
Privy Council case of Shamu PatleT v. 
Abdul Kadir Roicthan (0 this very 
point was raised and their Lordships 
thought that under such circumstances 
the Court has ample power to frame an 
additional issue. Mr. De Gruyther, the 
learned counsel for the appellant, relied 
upon an admission by the respondent of 
the execution of the bond, but their Lord- 
ships held that it was competent to the 
Court to inquire into the matter. 

There is also another answer to this 
argument of the appellants based 
the so-called admission of defendant 1. 
S. 59. T. P. Act, requires attestation by 
two witnesses for the validity of t ® 
document itself. It says that a roortgag® 
can be effected only by a regiatere 
instrument signed by the noortgagorao 
attested by at least two witnesses- 
the rulings on the subject have inteipj * 
ted these words as importing that 
out such attestation, a document woui 
be ineffectual to create any roor^ag- 
This is in effect’the ruling of the r*y 
Council in Maharaja Bam 
Singhw Adhindra Nath ^ 

is not merely a question of proving a o 
ment; S. G8, Evidence Act. requires 
one of the attesting witnesses s a 
examined in order to prove a doouro 
of this character. That is 
a question of proof. But even if 
gage bond' is proved in tbat . 

bond would not be valid if t^e r 1 
meats of S. 59. T. P. Act. 
testation by two witnesses had not 
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complied with. If, as I think, the pro¬ 
visions of S. 59, T. P. Aot, relate to the 
^question of the legal operation of the 
document itself, apart from the mode of 
proving it, then there can be no force in 
ithe argument based on the so-called ad- 
:mission the elToct of which . would only 
be to dispense with the proof of the docu¬ 
ment. On these grounds I think the ap- 
ipeal must fail and bo dismissed with 
costs of respondent 1. 

Oldfield. J .—I am not prepared to 
dissent from my learned brother’s refer¬ 
ences to the lower Court’s view of its 
discretion under S. 58, Kvidenco Act and 
O. 8. R. 5. Civil P. C.. but I think that 
that part of the case can be put on a 
former foundation because defendants 4 
and 5 were ex parte and as in Shamu 
:Patter y. Abdul Kadir Rnwthmi (l), it 
was the duty of the trial Judge to satisfy 
himself that the claim was formally 
proved against them. As regards the 
remainder of my learned brother's judg¬ 
ment. I respectfully concur. 

S. N./r.K. Appeal dismissed. 
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Wallis, C. J. and Ayling, J. 

Sanhararama Iyer—Plaintiff—Appel¬ 
lant. 

V. 

T. M. Ponnusictimi Defendant 

—Respondent. 

Second Appeal No. 98i of 191(), De¬ 
cide! on 8th October 1018, against de¬ 
cree of Dist Judge, Tricbinopoly, in 
Appeal Suit No. 290 of 1915. 

(a) Civil P. C. (1908), O. 8, R. 2 end 0. 14, 
R. 5—Fretb lactt not covered by pleadings 
disclosed in evidence—For awarding relief 
on such facts amendment of pleadings and 
framing of issues are necessary. 

A Coart should oot base its judgmeot or award 
relief on new facts disclosed in the evidence for 
the first time but not covered by the pleadings 
without having the pleadings amended and 
framing a fresh Issue on those facts and trying it. 

[P 471 0 2j 

(b) Contract Act (1872), Ss. 59 and 60- 
Security given for debtor—Still payments 
may be appropriated for prior debts not 
covered by guarantee. 

A debtor for whom security has been given 
and bis creditor remain at liberty to appropriate 
payments after the security has been given just i a 
the same way as they could before, payments 
may be appropriated for prior debts not covered 
by the guarantee : 881. C. 84, Foil. [P 471 0 2] 

Judgment.— In this case the Sub- 
ordinate Judge, who heard the case in 
the first instance allowed a very extra, 
ordinary course to be adopted and one 


wliicli could only load to subsequenl. 
diflicultios. Tho suit was liled againbi 
dofondant I for a dolit and against defen¬ 
dant 2 on a gurantoe. Thcro was no plea 
that this guarantee was oidained by mis- 
representation of any kind and no issue 
was raised as to whether tlioro was anv 
misrepresentation of any kind. In the 
cross-examination of the plaintitl’s wit¬ 
nesses, again, there was no suggestion 
that there was misropresentatiuii of an\ 
kind. 

When defendant 2, who was the sole 
witness on Ids side, came into the 
box, he at once was allowed to start oil 
with a story that he had been misled by 
misrepresentation, when lie gave the 
letter of guarantee, that there were no 
pre-existing debts due by the debtor to 
the plaintiff. On that both the Sub- 
ordinate -ludge and the District Judge 
have recorded a finding that the plaintiff 
obtained the guarantee by means of mis¬ 
representation. Such a finding cannot 
stand for one moment and wo must re-, 
verse that finding and set it aside. If thoi 
Subordinate Judge thought that duringj 
the course of the evidence facts ha<l come tO; 
theknowledgeof defendant 2 which made 
it proper to allow him to raise a fresh- 
plea in the course, of the case the only^ 
proper course for him was to allowj 
defendant 2 to amend his written state¬ 
ment, and to frame a fresh issue and try 
tliat issue and take evidence upon it, and 
it was only then that he could properly 
record a finding that the plaintiff had ob-i 
tainod tho letter of guaranteehy mis-i 
representation. As both the lower Courts 
were of opinion that on this fact coming 
to light in the trial this (luestion ought 
to have been raised, we will not differ 
from them bub are prepared, on defen¬ 
dant 2 paying the costs of the original 
suit, the first appeal and this second 
appeal, to allow a fresh issue'to be raised. 
Apart from this, we think that there is 
absolutely no answer to the plaintiff’s 
case. It seems to us to be perfectly 
settled law, on the authorities cited to 
us of which the latest is the decision 
reported \n A. K. A. Khan Ghuznavi v. 
National Bank of India (1) that a debtor 
for whom security has been given and 
his creditor remain at liberty to appro¬ 
priate paymente after the security has 
given just in the same way as they were 
before, and there is therefore nothing in 

(l) U916] 33 I. C. 84. 



472 Madras 


SaNKARARAMA V. POKNUSWAMI 


|l;he fact that payments were appropriaterl 
jso IIS to clear olT the prior in'^lebtedness 
before credit was given in reduction of 
the liability for which 'defendant 2 stood 
(Security, in any way to affect the plain¬ 
tiff’s claim. Upon defendant 2 satij'fying 
‘the conditions to which we have referred 
within one month, we direct the lower 
appellate Court to return a finding upon 
the issue whether the consent of defen¬ 
dant 2 to the letter of guarantee Ex. A, 
was procured by misrepresentation of the 
plaintiff that tliero was no prior indebt¬ 
edness from defendant 1 to him, as 
alleged hy defendant 2 at the 1 eginning 
of Iris deposition. Fresh evidence may 
betaken. The finding will he submitted 
in three months and seven days will be 
allowed for objections. In the event of 
the costs above mentioned not being paid 
by defendant 2 in this lower appellate 
Court in one month, the second appeal 
will be allowed and the decree of the 
Subordinate Judge varied by allowing the 
full claim against defendant 2 also with 
costs throughout. 

Finding.—I am required to submit a 
finding on the following issue : 

" Whether the consent of defendant 2 
to the letter of guarantee, Ex. A, was 
procured by misrepresentation of the 
plaintiffs that there was no prior in¬ 
debtedness from defendant 1 to him as 
alleged by defendant 2 at the beginning 
of his deposition. ” On the side of the 
plaintiff further evidence was adduced. 
P. W. 1, was recalled and anew witness 
P. W. 4 was examined. Exs. D, D-1 and 
E series were filed for defendant 2 defen¬ 
dant 1 was examined on commission. The 
plaint is so worded as to suggest that 
the dealings with defendant 1 began after 
Ex. A had been given to the plaintifl’s 
firm by defendant 2 vide paras. 3 and 
6 : The written statement of defen¬ 
dant 2 is confined to meeting the case 
set out in the plaint. P. W. 1, when 
examined on 12tU January 1915, asserted 
that it was after the execution of Ex. A 
that the dealings began. P. W 1 de¬ 
poses that the accounts of prior dealings 
Ex. 1 were nob with him then. When 
these were produced, the fact that ad¬ 
vances had been made to defendant prior 
to the date of Ex. A was admitted vide 
P. W. 2. P. W. 1 is obliged to admit 
that his earlier statement was wrong, 

The misrepresentation oomplained of 
by defendant 2 and referred to in the 
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issue is that P. W. 1 had told him that 
defendant had no previous dealings with 
the plaintiff’s firm. Two letters. Exs. D 
and D-1, are now put in to show that 
defendant 2 was aware of the existence of 
previousdealings. Theseletters are proved 
to have been written and signed by defen¬ 
dant 2. Id a postscript to Ex. D 1 on 
27th November 1918 defendant 2 writes 
that defendant 1 (roferred to by his 
vilasam) needs Rs. 1,000 and adds "I am 
coming.” P. W. 1 deposes that defen. 
dant 2 did come accordingly and then 
said that Rs. 1,000 might be advanced to 
defendant 1. Payment was made and 
entered in the account of delendanfc 1. 
This secoul letter. Ex D, is dated ind 
December 1908 and in it the plaintiff's 
firm is asked to pay defendant I’s brother 
Rs. 300 on behalf of defendant 1. Re¬ 
ceipt is acknowledged on the letter itself 
and the sum is debited in the account. 
Defendant 1 has been examined on com. 
mission on behalf of defendant 2. He 
states that he gave no information to 
defendant 2 about the prior dealings or 
the extent of bis indebtedness to plain¬ 
tiff's firm, as he was afraid that if be did 
so defendant 2' would decline to give the 
guarantee. I think that the letters now 
produced establish that defendant 2 was 
aware before he executed Ex. A that defen¬ 
dant 1 had bad dealings with the plain¬ 
tiff’s firm. He had in fact recommended 
the grant of advances to defendant 1 and 
this within a few weeks before signiog 
Ex. A. I think therefore that the parfi* 

cular allegation of misrepresentation on 

which defendant 2 relies is not true. 
The question raised by the issue is 
answered in the negative. (After the re¬ 
turn of the finding upon the issue referred 
the Court deliverel the following.) 

Judgment.— We accept the finding 
and modify the decree of the lower ap¬ 
pellate Court by making defendant 2 also 
liable for the amount decreed against 
defendant 1 with costs incurred subse¬ 
quent to the calling for a finding. 

S.N./b.k. Decree modified- 
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Oldfield and Sadasiva Aiyau, JJ. 

T, V. Sankara7tarayana Aiyar—Peti¬ 
tioner—Appellant. 

V. 

i4/agiri ^tyar—Respondent. 

Appeal No 271 of 1917, Decided on 
18th February 1918, against order of 
Dist. Judge. Salem, in Insol. Appeal 
No. 36 of 1916, D/. 23rd March 1917. 

(a) Provincial Insolvency Act (1907), 
Ss. 16 (6) and 36—Adjudication in S. 36 is to 
be treated as made on date of presentation 
of petition. 

Tbo adjudication referred to in S. 36 is to be 
treated as made, not on tbo actual date of tbo 
order of adjudication, but with reference to 
S. 16 (6) on the date of the presentation of tbo 
petition in which tbo insolvency originated. 

IP 475 C 21 

The words “tbo transferor is adjudgid insol¬ 
vent” in S. 86 mean "the adjudication of insol¬ 
vency against the transferor takes effect, and not 
' the Older adjudicating that the transferor is 
insolventij passed:” A. I. R. 1914 OiiJh 246.nol 
Folk 30 I. C. 82 and 38 I. C. 369; Doubted. 

IP 476 0 ll 

(b) Provincial Insolvency Act (1907), S. 37 
—Preferred creditor can escape S. 37 if 
preference was beyond 3 months before 
petition. 

Per Saddjiva Aiyar, /.—A preferred creditor 
was intended by the Indian Legislatuto to be 
more leniontly dealt with than a voluntary, 
colcnrablo or fraudulent donee, and hence while 
tbo former could escape 3. 37 if bis preference 
took place bevond tbe short period of three 
months before tbe date of the petition, tbe 
receiver was given two years to attack a mere 
gratuitous donce‘.s transfer. (P 476 0 2) 

D. Narasmha How and K. S. Ganesa 
Aiyar~ior Appellant. 

T. M. Krishnaswami Aiyar and S. S. 
Ramachandra Aiyar — for Respon- 
dent. 

Oldfield, J. —Thequestion is, whether 
the adjudication as insolvent referred to 
in 8. 36, Provincial Insolvency Act, is to 
be treated as made on the actual date of 
the order of adjudication, or with 
reference to S. 16 (6) on the date of the 
presentation of the petition in which 
the insolvency originated. I have had 
the advantage of reading my learned 
brother's judgment and I can give my 
reasons for agreeing with him shortly. 

The important point is, I think, that 
the application of 8,16 (6) is not sub¬ 
jected to any explicit restriction. It no 
doubt stands as part of the section rela¬ 
ting to^ the order of adjudication and its 
immediate consequences, not as a separate 
provision like 8. 43, English Act of 
1883 and 8. 61, Presidency Towns Insol- 
vency Act. But neither that nor the 
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detailed compariEon relied on by respon- 
dents tbo piovisions of (ho 

Provincial Act inter sc and with those of 
the Ollier Acts leferrcd to f^t.cs far 
towards supporting llieii cunlenlion tluit 
8. 16 (6; allects only Llio ) roviEions as to 
the date from whidi the iiiEolvent’s pro¬ 
perty vests in the Court or riceivtr, not 
those relating to avoidance of his deatinge 
with it. It has not, in my opinic n, hecn 
shown that there is any scheino of the 
Provincial Act, which entails any paili- 
cular interpretation of S. 36, witli which 
alono we are concerned and with which 
alone I desiiG to deal. The only accept¬ 
able presumption, which has been sug¬ 
gested to us, is against an interpretation 
such as respondents,’ which would allow 
the insolvent’s or the Courts’ delays to 
reduce the period before the petition, 
transfers during which are liable lobe 
avoided. That presumption is entirely 
in accordanco witli the j>rovisions of 
S. 47, English Act, under which that 
period ends, when the bankruptcy, as 
defined in S. 43, begins, independently of 
the date of the petition or time taken in 
its prosecution. Respondents’ argument 
has been based mainly on the difl'erence 
between tbe wording of Ss. oG and 37, 
Provincial Act and the inference that 
different dates for the end of the period 
were intended. That difference is perhaps 
due to adhesion to the wording of the 
corresponding English Ss. 47 and 48, the 
fact being disregarded that, whereas in 
the former the reference to the bank¬ 
ruptcy as tixing the end of the period did 
provide a date dilierent from that pro- 
vh’ed in the latter by reference to the 
presentation of the petition, the dates 
provided in S. 36 read with S. 16 (6) 
and in S. 37, Provincial Act would he 
tbo same. 

But whether that is so or not, I am 
not prepared to reject in favour of this 
inferential construction that which the 
unrestricted wording of S. 10 (6) and the 
objects of the statute dictate. Next, 
Madhu Sardar v. Khitish Chandra 
Banerjee (1) and Uemraj Champa Lall v. 
Ramkishen Ram (2) are relied on as 
supporting a restricted application of 
S. 16 (6) since they negative its applica¬ 
tion to S. 34 (l). But I concur with my 
learned brother in respectfully doubting 
tbe correctness of the reasons given for 

” 17119151 42 Cal. 2b9=80 I. 0. 89^ 

2) L1917} 86 I. 0. 869. 
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thoso decisions and I observe that (l) 
tliQv do further than respondents’ argu¬ 
ment since respondents do not deny that 
S. li) (<») controls the vesting provisions 
of the Act. of which S. 34 is one, and (2) 
the case of For, Ex pji'ic: Smith, re 
(3) referred to in the former supports a 
construction of tire hlnglish Act similar 
to that claimed by appellant (or the Pro¬ 
vincial. 

fn these circumstances appellant's con¬ 
tention must he accepted and the appeal 
must be allowed, the lower Court’s order 
being set aside and the petition being re¬ 
manded to it for re-admission and disposal 
with reference to the other questions 
raised. Costs to dato here and in tlio 
lower Court will he costs in the case and 
will he provided for in the order to 1)8 
passed. 

Sadaslva Aiyar, J.—The Receiver 
apiiointed in an insolvent petition 1 of 
1913 by the District Court of Salem is 
the appellant before us. The material 
dates are : (i) On 15th January 1913 a 
beavilv involved debtorSaminadha Pillai 
assigned a pro-note (of which he was the 
lioldev) in favour of one MeikUa Pillai ; 

(2) a creditor of Saminadha Pillai jire- 
sentod a petition on 7th March 1913 
(within two months of the assignment) 
to adjudge Saminadha Pillai an insolvent: 

(3) the District Court passed on this 
petition an order on 2nd December 1915 
adjudicating Saminadha Pillai an insol¬ 
vent. It will he seen that this order 
was passed nearly three years after the 
assignment to Meikka Pillsi by Sami- 
nadba Pillai and about 1? years after the 
petition of the creditor (on which Sami¬ 
nadha Pillai was adjudged insolvent) was 
filed, though the filing itself of that peti¬ 
tion was presented within two months of 
the assignment. (4) On 6th November 
1916 the Receiver filed a petition under 
S. 36, Provincial Insolvency Act 3 of 
1907, to annul the transfer made by the 
insolvent on I5th January 1913 on the 
ground’that the transferor was "adjudged 
insolvent " on 7th March 1913, when the 
creditor’s petition to adjudge the trans¬ 
feror insolvent was filed. That date, 7th 
March 1913, was (as stated already) 
within two months of the date of trans¬ 
fer, loth January 1913, and was of course 
also within the two years mentioned in 
;S. 36, though the order of adjudication 
itse lf was passed on 2nd February 1915, 

[1386] 17 Q. B. D. 4, 


more than two years from the date of the 
transfer (I5th January 1913). The Re¬ 
ceiver relied upon Cl. 6, S. 16, Provincial 
Insolvency Act, which states that ao 

order of adjudication 
“ shall reUite back to and take eSect from the 
d.atc of the presentation of the petition on which 
it is inade." 

The learned District Judge, following 
the view of the Judicial Commissioner of 
Oudh enunciated in Jokhan Singh v. 
Deputy Conmiasioner, Fyzahad (4) held 
that the expression 

“ if the transferor is adjudged insolvent within 
two years after the date of transfer found in 
S. 30 means if the order of adjudication of insol¬ 
vency is passed within two years after the date 
of the transfer;" 

and that, as the order was passed more 
tlian two years ifter the date of the 
transfer in this c se, S. 36 did not apply. 
He therefore dismissed the Receiver s ap¬ 
plication. The contentionsraised on be¬ 
half of the Raceiver-appellant in this ap¬ 
peal are ably set out in grounds 3 to 8 of 
the memorandum of appeal as follows. 
"3. Under S. IG, Cl. 6 of the Act, the 
order of adjudication relates back to and 
takes effect from the date of presentation 
of the petition for adjudication and the 
alienation being within two years from 
the latter date, can be impugned and an- 
nulled under S. 36 ot the Act. 4. e 
Receiver, who represents the genera 
body of creditors, cannot apply under 
S. 36 before the order of adjudication, on 
which alone the property of the insoi' 
vent vests in him (vide is- 1^. 
therefore he cannot be prejudiced by 
Court’s delay and the length of the pen- 
dency of the list which has culmmaw 
in the order of adjudication. 5^1" 
learned Judge failed to note that • 

01. 6, is enacted to fix the earliest possi¬ 
ble date for the distribution of the deo- 
tor’s estate. 6. Under S. 36 the alien^ 
tion can only be voidable against the 
ceiver from the date to which 'in 
S. 16. Cl. 6, his title relates back and no 
earlier. The two sections ought to 
been read together and applied in s® 
ing the point arising in the case. <• 
view of the lower Court as to the s 
of S, 36 is narrow and incorrect, ns 
would take away a large class Q* ^ 
lent and secret alienations out o 
mischief of the Act, while the . 
jeot of the Act is to strike at ‘'J® / 

prot ect the creditors. 8. The sohe^ —^ 
"(T) A. I. R. 1914 Oudh 246=231. C. 92^- 
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the Provincial Insolvency Act as well as 
the English Act as expressed by the 
framers as well as the reason of the 
thing and the weight of authority is in 
favour of the view pressed for the appeU 
lant and the lower Court ought to imvo 
accepted the same.” 

Having heard full arguments on both 
sides, I am satisfied that both on princi¬ 
ple and convenience the appellant’s above 
contentions ought to be allowed. S. 16, 
Cl. 6, was clearly intended to enable the 
Receiver to get hold of all the properties 
•of the insolvent for the benefit of all his 
creditors as a class, so as to distribute 
whatever is realized from the properties 
as equitably as possible among the said 
creditors. The English Bankruptcy law 
goes further, as by S. 38 all the property • 
belonging to the bankrupt at the com¬ 
mencement of the bankruptcy itself, that 
is, on the date of the act of bankruptcy 
oil which tho creditors’ petition was 
grounded (which act however under S. 4, 
Bankruptcy Act of 1914 must be com¬ 
mitted within three months before the 
date of the creditors’ petition) became 
vested in the Receiver. The Receiver’s 
title may, thus, under the English Act, 
relate back to a period up to three months 
before the presentation of the petition, 
whereas, under the Indian Act. it could 
relate hack only to tho date of the pre¬ 
sentation of the petition. S. 42, Cl. 1, 
Bankruptcy Act of 1914, corresponding 
to S. 47, Bankruptcy Act of 1883, says 
that 

any {lelUemeDt of property not a settle- 
went made before and in consideration of mar¬ 
riage, or made in favour of a purcb.aseror incum¬ 
brancer in good faith and for valuable considera¬ 
tion .shall, if the settlor becomes bank¬ 

rupt at any subsequent time within ten years 
after the date of the settlement, be void against 
tho trustee in tho bankruptcy, unless tbe parties 
claiming under the settlement can prove tbat 
tbe settlor was, at tbe time of making tbe 
settlement, able to pay all his debts without the 
aid pf tbe property comprised in the eetllement.” 

(The word “ settlement ” in the Eng¬ 
lish Acts includes conveyance? and trans- 
fers-seaOl. 4, 8.42). Sub-S. 2, S. 42 
made even a settlement in consideration 
of marriage void, if made within two 
years before the date of the commence¬ 
ment of the bankroptoy. The words 
“ becomes bankrupt” were held to mean 
“ commits an available act of bank¬ 
ruptcy:” Fawcett v. Fearve (6), Harris, 

(5) U«44) 6 Q. B. 20.. 


Fx ihirte, Jiimcn, 7n re (ll) and liei.'i, In 
re.Clouijh, J'.r j'dil,- (7) per Wright,-T., 
Wright, J’s., ('pinion being apfirovod in 
llorl. In re (heen, Kx j-oilr (8). Tho 
Indian law for the mofnssil as enacted in 
S. 26. rvovincial Jn?olvonoy Aot, omits 
the restriction found in CIs. 2 and 3, 
S 42, English Bankruptcy Act oven a« 
regards contracts and transfers made in 
consideration of marriage, and so far as 
regards transfers not in consideration of 
marriage or made in favour of a jiur- 
ebaser in good faith and for valuable 
consideration reduces the ten years found 
in S. 42, Cl. 1, English Bankruptcy Act. 
to two years. Again while the English 
Act counts the ten years from before tbe 
settlor ‘ becomes bankrupt,” that is, 
commits an available act of bankruptcy, 
the Indian Act makes the two years to 
commence from before tlie transferor is 
” adjudged insolvent.” 

Bv S. 51, PresidencvTownsInsolvencv 
Act of 1909, it is enacted that the insol¬ 
vency of a debtor shall be deemed to have 
relation back to and bo commence at tbe 
time of tbe commission of the act of in¬ 
solvency on which the order of adjudica- 
tion is made against him or the time of 
the first of the acts of insolvency (if 
there are more than one) committed liy 
the insolvent within three months next 
preceding the date of the presentation of 
the insolvency petition. Thus S. 51 of the 
1909 Act follows the English law while 
S. 10. Cl. G, Provincial Insolvency Act. 
dates the elTect of the order of the ad¬ 
judication from tlio date of the petition.i 
S. 52, Cl. 2, Prosi leiicy Act, makes all' 
the property of the insolvent vested in 
him at biie commencement of tiie insol¬ 
vency available to his creditors in insol¬ 
vency. S. 55 of the same Act is worded 
in a similar manner to S. 36, Provincial 
Insolvency Act. Having considered 
these provisions together, it is clear 
to my mind that tho Indian Legis¬ 
lature in its Act of 1907 enacted for 
tbe mofnssil did not intend to depart 
from tbe principles of and the reasons 
for the provisions made in tbe English 
Bankruptcy Act of 1883 (superseded by 
tbe English Act of 1914), except in 
matters of detail and except that the 
date of presentation of the petition was 
substituted from which the Receiver was 

f6 [1876] 19 Eq. 258. ^ 

(7 11904] I K. B. 451, 

(8 11912 3K.B. 6. 
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to calculate the period of two years 
nientiou 0 'i in the Indian Act for the date 
of 1 ho nviihihlo act of bandruplcy fiora 
which the ten years’ period has to he 
calculated by the trustees in bankruptcy 
nnler the English Act; ('.sbilethoEnglish 
Act of 1883, S. 47, allows a donee to 
prove that the donor was able to pay all 
his debts without the aid of the gifted 
property, the Indian Act does not allow 
such proof to support the gift; thus tire 
indulgence given to the ilonee in the 
Indian Act by reducing the ten years to 
two years is riualilied hy the refusal to 
allow him to jirove tliat the donor was 
able to juiy up his creditors, and there¬ 
fore did not intend fraud against credi¬ 
tors in making the gift). 

I find it difticult to believe that the 
riglib of the receiver under S. 36toavoid 
transfers was intended by the legislature 
to be dependent upon the pressure of 
work in the insolvency Court or upon 
the cleverness of the insolvent in pro¬ 
tracting the proceedings or upon the 
didiculty an l delay in serving notices on 
all the creditors before the passing of the 
order of adjudication. Though the pro¬ 
vision as to relation back in Cl. G, S 16, 
Provincial Insolvency .\ct, is not enacted 
as a separate section, while the analogous 
provision as to relating hack is a separate 
S. (5l) in the Presidency Towns Insol¬ 
vency Act and the section as to relating 
back as to the trustee's title in the Eng¬ 
lish Bankruptcy Act of 1883 is also a sepa¬ 
rate section (43) of that Act, I think the 
intention of the Indian Legislature was 
that S. 36 and S. 16 (6) should be read 
together and that the words “the trans¬ 
feror is adjudged insolvent" in S. 36 
mean "the adjudication of insolvency 
against the tr?nsferor takes effect" and 
not “the order adjudicating that the 
transferor is in«olvent is passed." Re¬ 
liance vs'as placed by the respondents on 
the difference of language between S. 36 
and S. 37, Provincial Insolvency Act, in 
respect of the event from which the 
period before the transfer which the re¬ 
ceiver wishes to annul has to be calcula¬ 
ted. In S. 36, the expression is 

“if the transferor is adjudged insolvent within 
two years after the date of the transfer," 

and in S. 37 the expression is 

"if such person is adjuded insolvent on a petition 
presented within three months after the date 
thereof" . 

(that is of the transfer, etc.). It must, 
howevsr be remembered that S, 37 re¬ 


lates to the fraudulent preference of a 
creditoranu its language is adopted largely 
from S. 48, Engliirh Bankruptcy Aot of 
1883, wherein relevant words are 

"is adjudged bankrupt on a bsnkrnptcy petition 
presented within three months after the date, 
etc.” 


The provisions of S. 36, however vary 
very largely, as I have shown above, from 
the analogous S. 47, Bankruptcy Act, as 
regards the event from which the period 
has to be calculated to bar the receiver 
and other minor matters and hence the 
Indian legislature in framing its own 
language for S. 36 seems to have aimed 
at brevity and, as S. 16 (6) precedes 
S. 36, to have considered the words adjud¬ 
ged insolvent" to he sufficient as indicat- 
ing that the date was the date from which 
thsadjudication takes effect by theforee of 
S. lb (6). It is clear to my mind that a 
preferred creditor was intended to be 
more leniently dealt with than a volun¬ 
tary, colourable or fraudulent donee and 

hence, while the former could escape 
S. 37 if his preference took place beyond 
the short period of three months before 
the date of the petition, the receiver 
was given two years to attack a niere 
gratuitous donee’s transfer. Tbisobjecl 
of the legislature will be defeated in 
many cases if S. 36 is narrowly con¬ 
strued as contended for by the respon¬ 
dent. Suppose a creditor is preferred 
within three months before the presen a- 
tion of the petition and there is also* 
voluntary gratuitous transfer 
same three months before the date of 

petition; if the respondents' coctentio 

is upheld, the preferred creditor can 

successfully attacked by the f 

under S. 37 even though the 
adjudication is passed more than 
years after the transfer to the cro 
while the fraudulent donee oI 
same date cannot be so attacked u 


36. . , 

(Though S. 42. English^^Baukroptcj 

it of 1914 uses the words tLoflb 
e trustee in bankruptcy and 
that section there is S® 

pression "may he annulled y 

mrt" found in S 36, P^vincia ^ 
Ivency Act, it has been held even 
eEnglish statute that 
ddable; see Williams' 

raotice, EJn. 11, pp. 28a /he res- 
, M. Krishanaswami Aiyar for 

indents further relied opo“ 
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decisions passed under S. 34, Provincial 
Insolvency Act, That section however 
uses the words ‘"before the date of the 
order of adjudication" and trelatesto the 
oases of creditors who bad realized as¬ 
sets in execution before the date of the 
order of adjudication. It may he argued 
plausibly that the legislature intended to 
favour creditors who realized assets 
through Court as against the receiver in 
insolvency and that it intended to make 
an exception in favour of such creditors 
by S. 34 notwithstanling S. 16 (6). That 
seems to have been the reason of tho de¬ 
cision in Madhu Sardar v. Khitish 
Ohandra Banerjee (1), in whicli case 
however the respondent was not re¬ 
presented, and in Hemraj Champa Ball 
v. Bamkishen Bam (2). Speaking for 
myself I am doubtful as to the sound¬ 
ness of those two decisions, aod though 
they may be distinguished as decisions 
passed in respect of execution creditors 
who had realized assets through Court 
and as based on the special language of 
S. 34 mentioning "the date of the order 
of adjudication." I am not inclined to 
support my view as to S. 36 on any such 
distinctions. 

Lastly, it was argued that the receiver 
is not without any remedy and that he 
could bring a suit under S. 53, T. P. Act. 
But as has been pointed out in Muham¬ 
mad IJabibulah v. Mvslitap Husaini^d), 
the person who is obliged to take up the 
task of bringing a suit under S. 03, T. P. 
Act, is in a much worse position than a 
receiver entitled to attack a transfer 
under S. 36, Provincial Insolvency Act, 
in several respects, such as the burden of 
proof and presumption of invalidity; and 
the legislature clearly intended to favour 
the receiver in insolvency more than an 
ordinary creditor relying on S. 53. T. P. 
Act. In the result I would allow the 
appeal and send tho case back to the 
Distriot Court for disposal of the other 
questions arising in the petition. Costs 
hitherto incurred will be provided for in 
the fresh order to be passel. 

_ Case r emanded. 

(9) (19171 39 AH. 95=S7T^84 - 
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S. Krishna Murthi /yt*?—P[lintilT — 
Appellant. 

V. 

Talu<] Board of Mayavaram—DoAon- 
dants—Re'^ pendents. 

Second Appeal No. r)'2ofiniH, 1),voi¬ 
ded on 12th Di'cember 191H, .igainst 
decree of Temporary Sub-ludgo, Taiijoio, 
in A. S. No. I3vS of 1917. 

Madras Local Boards Act (1884), S D3— 
Action lor injunction against Taluk Bjard 
directing it to lop off branches spreading 
over plaintiffs land cannot be maintained 
in absence of proof of negligence—No action 
lies against public body for nonfeasance— 
Tort, Negligence. 

No action for dam ages will lie against a public 
body for mere noufei(s,tncd in tlia ab«cnco of 
proof of negligence tr carelessness in the dis¬ 
charge of their duties. [IM-iSCll 

If however tbe act.s done by a public body are 
only permissive, tue private rights of piriios 
must be respected aud such body is liable in 
damagc.s for injuries caused to private in lividual.s 

(i*4t8U2l 

In an action for .an injunction against a Taluk 
Board direcliog it to lop of! the branches of 
certain trees which spread over the plaintill’a 
land: 

HeW: that the action could not be maintained 
(1) as tbo Taluk Board was under an obligatory 
duty to plant and preserve trees on the sides of 
public roads. (2; as no carelessness or ne.{ligence 
in the diicharge of its duties was proved and (8) 
the omission to remove tbe branches only am¬ 
ounted to a nonfeasaocc' for which no action 
lav at the instance of a private individual. 

IP 479 Cl) 

.S. liangachar/ar—lov Appellant. 

S. Srinivasa Aiyangar rin\ T.S.Ra. 
jagopala Aryar—ior Respondents. 

Judgment.—This is a suit foi- an in. 
junction against the Taluk Board of 
Mayavaram, directing it to lop ofT all 
the branches of certain trees which have 
spread over the land of the plaintiff. 
Both the Courts bolow dismissed the 
suit as not maintainable. Before us it 
was argued by the learned vakil for the 
appellant that the burden of proving duo 
care and caution in the exercise of public 
duties is on the defendants and that the 
Boird shonld so exercise its powers as 
not to interfere with private rights. 
S. 95, Local Boards Act (5 of 1884), 
directs the Taluk Board to plant trees 
on the sides of reads and to preserve 
them. It is not disputed that the trees 
complained of were planted on the sides 
of the road. There is no allegation that 
there was any negligence in the doing of 
this act. The main argument for the 
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iipjiollant was that, although tho original 
act -.vas done properly, the Taluk Board 
is under a lia’oility to see that tlie results 
of that act do not injuriously atfect 
private rights. Gaekwiir Siirkar of Ba- 
roda V. Gandhi Kachrahhai Kasturchand 
(1), which was relied on only lays down 


that in exercising a 


duty, a public 
body should see that as little damage 
as possible is done to private individuals. 
In Sankaravddivchi Pillai v. Secy, of 
suite (2), it was held that the duty 
was not obligatory on the Government to 
provide a byewash and that therefore in 
performing this self-imposed task the 
Government was hound to have respected 
private rights. It is not necessary to 
say whether this view of the functions 
of the Government is right or not. In 
our opinion these decisions are not ap¬ 
plicable to the present case. As the lear. 
ned Advocate-General contended, before 
fastening responsibility upon a public 
body for acts done by it, the first thing 
is to ascertain whether the act com¬ 
plained of was done in the discharge of a 
permissive right or of a compulsory duty. 
If corporations have been authorized to 
perform certain functions not solely in 
the interests of the public, their liability 
may not differ much from the liability 
of private individuals. But where the 
legislature imposes a statutory obligation 
on a public body, the duty pritna facie is 
imposed in the interests of the public, 
and private individuals are expected to 
submit themselves to some inconvenience 
|in order that the general convenience of 
the public may be furthered. For these 
reasons, it has been held that unless it 
can be shown that they have discharged 
their duties negligently and carelessly, 
public bodies are not liable in damages 
bo private individuals. In East Free- 
mantle Corporation v. An7iois (3) Lord 
Macnaghten in delivering the judgment 

of the Judicial Committee stated: 

“The law bas been settled for the last 100 
years. If persons in the position of the appel* 
lants, acting in tho execution of a public trust 
and for tho public benefit, do an act which they 
are authorized by law to do, and do it in a 
proper manner, thciigh the act so done works a 
special injury to a particular individual, the 
individual injured cannot maintain an action. 
Ho is without remedy, unless a remedy is pro¬ 
vided by the statute.” 

In the present case there isno'provision 


so far as we ara aware, in the Local 
Boards Act giving a remedy to an injured 
individual in cases like the present. In an- 
other case Ciuiadian Pacific By. Co. v. 
Roy (4) at p. 229 (of 1902 A. G.) of the 

same Volume tiio Lord Chancellor stated: 

"The ground upon whii^i the immunity of 
a railway comp.iny for injury caused by the 
normal u^e of their line is based is that the 
legislature, which is supreme, bas authorized the 
particular thing so done in the place and by the 
racaus contemplated by the legislature and that 
cannot constitute an actionable wrong in 
England anv more than it can constitute a fault 
by the Quebec Code,” 

These observations apply with equal 
force to the acts directed to be done by 
the Local Boards. In Geddis v. Pro- 
prietors of Baun Reservoir (5), which 
was quoted for the appellant. Lord 
Hatherly stated: 

"If a company, in the position of the defen¬ 
dants) there has done nothing but that which the 
Act authorized—nay. may in a sense^ be said 
to have directed—and if the damage which arises 
therefrom, is not owing to any negligenceon the 
part of the companv in the mode of executing or 
carrying into effect’the powers given by tbeAct, 
then the person who is injuriously afiected by 
that which has been done, must either find in 
the A;tof Parliament sotnelhiug which gi'tf 
him compensation, or he must bo content to be 
deprived of that compensation.” 

In Hammersmith & City By. Co. v. 
Brand (G) Lord Cairns stated that : 

‘‘It w'ould be a repugnant and absurd piece o 
legislation to authorize by statute a thing to 
done; and at the same time leave it to "6 J 
trained by injunction from doing the “ 

which the legislature has expressly pernnUe** 
be done.” 

The principle of these decisions 
followed in Aiyasanii Aiyar s. 

Board of Tanjore (7), where a 
tion between permissive and obliga^j 
duties was pointed out. No i 

was said in Canadian Pacific Co- •' 
Parke (8). even in the case of 
tions, if the acts are only P^^tnissive, 
private rights of parties must be , 
pected. Heference may be mad 
Municipality of Pictou v. CreldertK > 
in which all the authorities on tho 
ject are collected. 
case in point is that reported JL. 

V. London County Council 
was an action against the London Lo 
Council and the complaint w;^ the •— 


4} [1902 
5) [1878 


6 ) 

7) 


(1) [1905^ 

(2) [1905- 
{8)[1902 


27 Bom. 844=301, A. CO (P. 0.). 

28 Mad. 72. , 

A. 0. 213=711*. J. P. C. 39. 


(8 

(9 

(10 


1869' 

1908 

1899 

189.3 

1898 


A. 0. 220=71 li. J- P- C- 51- 
3 A. C. 430. 

4H. L. 171. 

31 117. i-» CO 

A. 0, 535=08 L. J. P. C- 
A. 0. 524=63 L. J. P- C. 37. 

14 T. L. R. 55. 
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the neglect of the Council to lop oil' 
branches of trees, plaintifl’ suffered in¬ 
jury. In th&t case there was no duty 
cast upon the Council in plant and pie- 
serve trees. Still Lord Kussel of Kill- 
owen, C. J., held that because the failure 
to lop off the branches was only non¬ 
feasance no action lay against the 
County Council. It must be taken now 
as well established that for mere non. 
feasance, no action for damages will lie 
against a public body: see Municipal 
Council of Sydney v.-Boiirk (11) and Earl 
of llarrinyton v. DerhyCorporation (12). 
It was argued that, although the plant¬ 
ing of the trees was done properly, a mis¬ 
feasance was committed by the failure to 
Iprevent damage to plaintiff. In our 
opinion it would not be consistent with 
the duty to preserve trees that the Local 
Boards should cut off all their branches. 
The very recent case, a summary of 
which is reported as Uoul v. Telliny 
Ltd. UCroydon Corporation (13), gives 
a completa answer to this contention. 
In that case, the Corporation was charged 
with the duty of woodpaving roads. 
After 17 years, the wood blocks swelled 
and bulged and owing to the obstructions 
caused by such bulging an accident hap. 
pened. Avory and Lush, .TJ., held that 
it was not a case of misfeasance but only 
one of non-feasance, namely, neglect to 
repair the highway, and held that Cor- 
poration was not liable. The learned 
Judges are reportedto have distinguished 
Mc'Clelland v. Manchester Corjioralion 
(14) on this ground. 


In the present case, the Taluk Boar< 
on which an obligatory duty to plar 
and preserve trees has been imposed, ai 
exempt from liability on both the grounc 
namely, (a) that in the discharge of ii 
duties it lias not acted carelessly ( 
negligently, (b) and that the omissic 
jto remove tlie branches, even if it ougl 
to have been done, is only non-feasant 
for which no action at the instance of 
private individual lies. We therefoi 
agree with the Courts below that tl 
suit was rightly dismissed. The secor 
appeal is dismissed with costs. 

S.n,/r.k. Appeal dismissed- 


( 11 ) 

( 12 ) 

(18) 

(14) 


1S961 A. 0. 438=64 P. crr4'o“ 
1908] 1 Ch. 205=09 J. P. 62 
[1918] 119 L.T. 818=34 T.li B 478 
T912]1K. B. 118=81 L. J. K. B. 98. 
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V, 

Seethalakshni Animal mul other,^- 
Counter-petitioners—Opposite L\irtic.-\ 

Letters Patent Appeal No, KiO of lJl7. 
Decided on 18th September lbl8. against 
judgment of Ayling, J.. I),. 2nd October 
1917, in Civil Revn. Petn. No. S7i of 
19l(i. 

(#) Civil P. C. (1908), O. 1. Rr. 1 and 8 (2) 
and 0, 22, R. 9—Suit by nearest reversioner 
to set aside widow's alienation —Plaintiff dy¬ 
ing—Order declaring abatement of suit with¬ 
out hearing next surviving reversioner—Lat¬ 
ter can apply to continue suit for himself and 
other reversioners—Applicalion by him to 
set aside abatement may be treated as one 
to continue proceedings and is governed by 
Limitation Act (1908), Art. 181. 

Where in a suit by the iitarc>l reversioner to 
set aside a widow's alienaliou, the plaiiitill dies 
and the Court declares an abatement of the >uit 
suo motn without hearing the next icversioncr, 
the httcr can apply to the Court to cominuc the 
suit for himself and tlio other surviving tever- 
sioner.s and the Court cau under O. 1 R. 8 (2), 
bring him on the record in place of the decea¬ 
sed plaintiH. 

The right to apply to continue the suit is in¬ 
cidental to a reversionary suit, wherein the 
plaintiff represents the entire bodviof reversion¬ 
ers and such .a suit should be decided, if po'^qble 
in one litigation. 

There is no necessity for the ne.xt reversioner 
seeking to step into the place of the deceased 
plaintiff to apjH-al against the order declaring the 
abatomcol; :il f. C, l and .11 7. C. 372, Dist. 

An application to set aside the order of abate- 
iiifiiit would bo misconceiving the action butit 
may be treated as an application to continue the 
suit. 

Ohjfjw.—Such an application is govc-ned by- 
Art. isi, Lim. Act. 'P .jHO C 2] 

The widest scope -«hould be given to reversion¬ 
ers to agitate once for all and as early as possi¬ 
ble all claims peculiar to the body of reversioners 
in one suit and the decision in such a suit will' 
bo binding on all tho reversioners. Acting in 
that spirit Courts should, on the death of the 
nearest reversioner, give every facility to the 
next reversioner to have the matter in dispute 
finally heard and determined. 

(b) Practice-Partie.-Parly is not bound 
by order passed behind Us back-He may 
treat it as nullity unless made binding on 
him by statute. 

Icr badasiva Aiyar, J.—A party is not bound 
by an order passc^d behind bis back andvritbout 
his (or any person representing his intercat) hav¬ 
ing been given an opportunity of being beard 
against it, and in the absence of a statutory pro¬ 
vision which makes it binding on him, be might 
treat it as a nullity, so far as ho is concerned. 
8uch an order oeedinot be set aside on appeal. 

CP 481 C 1] 
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(c) Civil P C. (190S). O. 7. R. 4-Suil by 

reversioner is suit by plaintiff in representa¬ 
tive chardcter. 

I’.'L Sprnccr. •/.—A suit bv a reversioner is not 
onlr'a ronroscucivtive suit but is also a suit by 
nl.initiff in a rnuresentauvo character as men¬ 
tioned in 0, 7. R.' t. U’ 4S'2 0 11 

T. V. Vcnkatnrn.via Aiyar and K. S. 
Ganesa Aiyar —for Appellant. 

K. Rojak Aiyar—lot Opposite I’arties. 

Sadasiva Aiyar, J. — This Letters 
Patent Appe.il is aijiiinst the order of 
Ayling. J.. dismis-ing Civil Revision 
Petition No. 877 of lOlG filed by the 
next reversioner {or one of the next set 
of reversioners) who was entitled to 
continue a suit (Ofiginil Suit No. 27 of 
1011. Temporary Sub Court. Tanjire) 
hrougliL by a person who was then the 
nearest reversioner for setting aside cer- 
tain alionatious effected by defendant 1 
(a Hindu widow). The original plaintiff 
died in April 1914 and on 17th Tuly 
I9l4 (before the six months expired) tlie 
Suhordinato-ludge, without hearing the 
petitioner-a|)pellant or any other among 
the surviving body of reversioners, pass, 
ed an order declaring that the suit had 
abated. The petitioner was no doubt 
present in Court, intending at first to 
present an application when the order 
was passed but he thought it was useless 
to make such an application. The Sub- 
ordinite Judge did not treat him as a 
person who was entitled to be heard on 
the question whetlier the suit had abated 
and his name did nob appear on the re¬ 
cord of the suit or in any proceedings 
connocbe l with the suit, prior in date 
to the order of abatement. The Subordi¬ 
nate Julge’s order was justified by the 
then current decisions of this Court, hut 
in the beginning of 1915 the Privy Coun¬ 
cil decided the case reported as Venkata, 
narayana Pillai v. Subbammal (l), in 
which their Lordships held that a suit 
brought by the next vovarsioner is a suit 
really brought on behalf of the entire 
body of the reversioners and that if the 
reversioner who was conducting the suit 
dies, the next man is entitled to come in 
for the purpose of continuing the con¬ 
duct of the suic. Their Lordships ex¬ 
press a doubt on the question whether 
the next reversioner, w o has the right 
to continue the suit, comes within the 
definition of a "legal representative” in 
■3. 2, suh-S. 11. Civil P. 0. But they 

(1) A. iTk 1915 P.O. 124=38 Mad. 400=29 
1.0. 298=42 I. A. 125 (P.O.). 


base their decision on a broader groond, 
namely, that he was already a party to 
the suit though the conduct of it was in 
the hands of the first reversioner and 
that therefore he was entitled tocontinne 
the suit after the plaintiff’s death. Abdnr 
Rahim, J., held in a case reported as 
Sivagurunntha Chettiar v. Ramaswami 
Iyengar {2) thtit a person who bringsa 
suit on behalf of himself and others hav¬ 
ing the same interest (after having got 
permission under 0. 1, R. 8) brings what 
is known as a representative suit, (which 
I think must be distinguished from a 
suit brought by a plaintiff in a repreaen- 
tative capacity, i. e , as executor adminis¬ 


trator, guardian or trustee forsotne other 
person having the beneficial or kgsl id- 
terest) and the learned Judge seemsto 
think that when such a plaintiff dies, 
any person who has the same interest 
and on whose behalf also the suit was 
brought when he applies for liberty to 
continue the suit, does not fall within 
the definition of legal representative 
thougli he has gob a right, as a person 
on whose behalf also the suit was origi¬ 
nally brought, to continue the sniton 
the death of the plaintiff who had til 
then the conduct of the suit The learn¬ 
ed Judge also holds that there is no limi¬ 
tation at all for an application by suohs 
person to continue the suit. I a® 
ever inclined to hold that Art. 181 mig | 
apply bo such a case, and that such^JI 
application must be made, if the .* 
been treated by the Court as 
abated, wiDhin three years of the or 
so declaring. However it is 
to express a final opinion on p. 

tion because in the present case, t e 
plication was made within 
the death of the original plaintiff 

It was however contended °° 
of the respondents by Mr. 
that bhe’pebitioner’s only renewy 
way of appeal against the Su -jjg 
Judge’s order treating the suit ,, 
abated. It has no doubt been 
Mramania Iyer v. y^nkataramer \ 

and Stippa Nayakan v. w^uriDg 

(4) that an order of the ^ ..QUod 

a suil as having abated, not on t 
that six months had elapsed ^ 
application was made hy the - - 

(2) L19121 15 I 0 399. 

3) UdlSl 31 I. 0. 4. 

(4) [15^161 34 I 0. 372 
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nothounrl to iniorfen' under S. n'j Civil 


tentative but on tbe ^found that the 
right to sue did not survive, is a decreo 
«nd the only course open to the party 
aggrieved by such an order is to prefer 
an appeal against it. As regards the case 
ci Sitppu Naijaka?} v. Penmal Ghettjf 
( 4 ), the person who claimed to he the 
legal representative and who applied for 
leave to continue the suit as such was 
heard and the order of abatement was 
then passed overruling his contentions. 
As regards the case of Suljraminiia Iyer 
V. Veukataramier (3), I ;un unable to find 
out from the papers available to me just 
now whether that case also was not one 
in which the legal representative was 
heard before the order was passed. 

Mr. Venkatarama Iyer for the appel. 
lant argued that if tho Court passed sucli 
an order, the person interested {tliat is, 
the legal representative) not being given 
an opportunity to show cause against the 
passing of such an order, it is nob binding 
on him and ho need not have it set asido 
on appeal but could proceed by apply, 
mg to continue the suit just as if 
no such order was in existence. I 
think that on the elementary principle 
of law that a party is not hound bv 
any order passed behind his back and 
without Ills (or any person representing 
his interest) having been given an oppor- 
bunity to bo hoard against it, (unless of 
course there is any s^abu^ory provision, 
whother substanLivo or procossual, whicli 
makes it binding on him) sucli a person 
miglit treat it as a nullity, so far as he is 
concerned. Such an order need not be spfc 
aside on appeal Even orders of the nature 
,of what are called orders of course” need 

not be set aside on appeal but can be va. 
catod on application to the Court which 
passed the order, such Court being bound 

Ides. The appellant is therefore entitled 
to treat the order of abatement passed on 
the Court 8 own motion without hearing 
him as one not binding on him and apply 

onnfi®to 
sentZ?! " in the pre- 

to ha m«lpurported 

toHet a,W,theah.,e™„to;der L 

passed under 0. 22 and if a very strict 

technical view IS taken by ns in arriving 

petition 

tself having been muconceivod may be 
treated as having been properly dismissed 
Dy the lower Courts and this Court was 
1919 M/61 & 62 


1. G. I iriight nl'io 1 liat tifit only did 
tho petitioner mis-iuoto the provision of 
law under which he was entitled to up. 
ply fo continue the suit, l ut Im po!--'i';ted 
in that mistake holh in tho api ral to the 
District Court an,I in tho rovisioii polj. 
tioD argued before Ayiing, T. in the argu¬ 
ments advanced before us in this Ijctlers 
Patent ap[)pal, more time was sjient in 
arguing that mistaken point than tlie 
point on which ho is, in my opinion, reallv 
entitled to succeed. 

The question whether the application 
to the Subordinate fudge cannot bo trea. 
ted as a iiotition for review was also pub 
forward and argued at great length before 
us and before Ayiing, .I. I „,Mht state 
that if tho question is whether the dis¬ 
cretion of the lower Court in refusing to 
excuse tiie delay in afiph ing under 0 22, 
R. !), to set aside the order of ahalement 
or the delay in apidying for review (treat¬ 
ing the petition as one for review) should 
be interfered with in revision. I would 
have little hesitation in holding that 
under S. 115 the discretion of the lower 
Court in refusing to excuse the delay 
should nob be interfered with by this 

Court. Hovyever their Lorclsliips of tho 

Privy Council indicate in Venkatayiara- 
yana Pillay v. SuUammal (l) that toi 
save the widow and all the reversioners'l 
repeated harassments, it is advisable toj 
have a declaration suit permitted to be 
brought by the next reversioner (in order, 
th iL evidence as to the character of the! 
alienation mado by the widow may not be' 
lost by the lapse of time), that such a suit 
should be decided, if poosif lo, in ouo litiJ 
gation and that the questions usually' 
raised in such a suit should not bo al¬ 
lowed to he fought out repeatedly in a 
multiplicity of suits. I would therefore 
allow this Letters Patent appeal, treat¬ 
ing the provision of law under whicli this 
application was put in as amended in the 
proper manner and remand the case for 
disposal of the petition afresh in the 
light of the above observations. Having 
in view the mistaken view of the right 
procedure into which the appellant fell, 
and in which ho persisted, I would direct 
that he should pay all the costs incurred 
by the respondents up to this date in all 
the Courts within two months from tbe 
date of the receipt of the records in tbe 
Subordinate Judge's Court the (same to be 
paid in any event to the respondent) and 
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if he fiiils to do so, this appsal will stand 
ili^'Missed. 

Spencer. J.—I agree with the judg- 
jmen^ just pronounced by my learned bro- 
|bhor and the order proposed to he made. 
lOulv I am inclined to think that a suit 
hy a reversioner is not only a representa¬ 
tive suit but is also a suit by a plaintiff 
in a representative character as men¬ 
tioned in 0. 7, K. 4. It is true that the 
illustrations to the old S. 00 are illustra. 
tions of suits brought by executors, ad¬ 
ministrators and guardians. But these 
illustrations are not repeated in the new 
Cede, and, as a rule, illustrations are not 
necessarily exhaustive of the wordsofthe 
section. In Cansavanl Balsnvunt v. Na- 
nnjan Dhond Savant (O)certain redemp¬ 
tion suits brought by members of an un¬ 
divided Hindu family were treated as 
suits brought in a representative char¬ 
acter within the meaning of this section. 
In Venkatanarayana Pillay v. Subbam- 
77iflZ(i)tha Judicial Committee of the 
Privy Council at p. 411 (of 3S Mad.) 
speak of a suit brought by a presumptive 
reversioner to declare an adoption made 
by a widow to be invalid has being brought 
in a representative capacity and on behalf 
of all reversioners. But I feel no doubt 
that the Privy Council intended to give 
the widest scope to reversioners to agi- 
tate once for all and as early as possible 
all claims peculiar to the body of rever¬ 
sioners in one suit and that the decision 
in such a suit should be binding on all the 
reversioners. Acting in that spirit 1 think 
that Courts should, on the death of the 
nearest reversioner, give every facility to 
the next reversioner to have the matter 
in dispute finally heard and determined. 
At the time when the appellant put in 
his Petitions Nos. 384 and 385 on 2Dd 
August and No. 386 on 16th August 1915, 
asking the Subordinate Judge to restore 
the suit by setting aside the order of dis¬ 
missal and abatement, and at the time 
when the Subordinate Judge passed his 
order thereon dated 11th October 1915, 
the prevailing law on the subject was that 
contained in the Privy Council decision 
of 15bh March 1915; and following the 
law there laid down, theappellant should 
have been allowed to revive or rather to 
continue the suit which had been filed by 
the deceased plaintiff as representing the 
body of reversioners, and 0. 1. Er. 1 and 
8 (2). the Oaurt that tried the suit had 

<6) [1883] 7 Bom..467. 


lull power to bring the appellant on the 
record as a plaintiff in the place of the 
deceased plaintiff. I agree and have noth¬ 
ing to add on the question of limitation 
and the maintainability of the revision 
petition. 

s.n./r,k. Appeal allowed. 
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Seshagiri Aiyar and Phillips, JJ. 

it. Pathumma Umma and ofkers—De¬ 
fendants—Appellants. 

V. 

M. Thittu Umma and another—?]m- 
tiff —Defendant—Respondents. 

Second Appeal No. 2521 of 1917. De¬ 
cided on 18th November 1918, sgaiost 
decree of Disb. Judge, South Malabar, in 
Appeal Suit No. 339 of 1917. 

Mahomedan Law—Gift of properly inpof 
session of licensee to third party is 
—Authorization to lake possession from 
licensee is sufficient delivery.. 

Under the Mahomodan law the possession of 
a licensee from the owner is virtually the pw* 
session of the owner and a gift of property in 
the possession of a licensee to a third party Is 
valid: 11 J. C. 993. Foil 

Authorization by the donor to the donee to 
take posses?ioo from the licensee constitutes 
suRicieut delivery and the gift is not invalid tor 
want of seisin. [P 488 01 .« 

P. V. Parameswara Aiyar for C.y 
Ana7ithakrishna Aiyar —for 

A. V. Krishna Uen07i~ior Bespon- 

dents. 

Judgment.—The donor in this msq 
was the mother of the plaintiff. ^ 
a son who was the husband of 
dant 1; defendants 2 to 6 are ' 

The property in suit came to 
r a deed of settlemflo^- 

... ... and she 

sen, his wife and children to . 

her. Her son died in May-I^o® * 
She then left the house temporarily 

executed a deed of gift to P^^*°V°i,aiis 0 . 
she was living in the 
This was on 23rd July 1914. ° gjgn 

rected her daughter to take P®®. .gj'i 
from thedefendants. When the dj®'’ 
husband attempted to enter the 
behalf of his wife, he was r 

Hence this suit. r fche 

It is clear from the judgmen 
District Judge that the d®f®ndaD 

licensees who were AuAt this 

patioD. There can be no doubt tna^^ ^ 

finding is based on legal evideuc . 

a petition sent by the d6f®°dan 

Registrar practically adwits 


ren. 

donor under 
was in possession 
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were in the house with the permission 
of the donor. Beevi Umnia. The ques- 
tion is whether, as the licensees were 
physically in occupation of the house, 
the owner should be regarded as being 
out of possession. Abdur Eahim, .T., in 
Fakir Nynar Muhavied Rowther v. 
Kandasaiomi Kulathii Vandan (l) says 
this; 

“For instance, if the thing is in the hands 
of a pledgee or a hirer or lessee or any other per¬ 
son whose possession is attributable to the exist¬ 
ence of some right or interest of his own in the 
property or in the bands of a ghasib, that is, a 
person who has obtained possession of the pro¬ 
perty without the consent of the owner, the 
owner in all such cases cannot make a valid 
gift." 

It is pointed out by this learned Judge 
in his book on Mahomedan Jurispru¬ 
dence that such a consideration conld not 
apply to the possession of a licensee. 
This is what he says in p. 276: 

“Suppose a friend comes into my bouse to 
see me, it cannot be said that ho is in possession 
of the house as he has no intention to exclude 
me from it. Her ce it is that the law speaks of 
the possession of a licensee as possession of the 

owner.” 


It is clear therefore the donor was 

law in possession on the date of 'the gii 

The oases quoted by Mr. Parameswa 

Aiyar are those in which the person 

possessiori had a legal right to contim 

in possession before eviction induecour 

of law. The case of a licensee is n 

analogous to them. The next qnestit 

is whether the donor has given such po 

session as Mohamedan law requires; 

course mere registration of the documei 

by Itself is not enough. If the donee hi 

been enabled to take possession, the fai 

that possession, was not physically del 

yered would not matter. Mr. Ameer A 

in hia book, Vol. 1 , p. 114 , says: 

ccruJiTinV possession is equivalent 
c«Uin instances to actual delivery of posse 

^ Wh thmk in this case there was auth^ 
rization by the donor to take possessic 
from persons whom she had out of affe^ 
tion allowed to reside with her 
were bound to go out if the donor 

them to vacate, and we think the 

who was authorized to take possess 
was similarly entitled. Mr. Tyabji 
his book states the rule as regards 
nature of the possession that should 
given m the same terms as Mr. An 

All has stated it. In our opiniou all l 

necessary to give possession 
11) U9ia] lAI. 0 . QQflsflS i f^ 130 “- 


done liy tho donor and tlmt conseqiieutly 
tlie gift is not invalid for want of seisin. 
Wo think tho ni^trict .iudge was right in 
the viow of tho law lio has t.ikrn; wo dis- 
miss the second appeal with costs. 

S.N., Il.K. Api ciil di.'ihU'^xcd. 
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Wallis, C. J. and Spk.scku, j. 
hUiot A Co.Lt'L,hirviin(jhitm —IMain- 
tiff—Appellant. 

V. 

K. Ahdul StthibMd o//ier 5 —Defen¬ 
dants—Respondents. 

Original Side Appeal No. 57 of 1917, 
Decided on 1/th April 191.S, from decree 
and judgment of Coutts-Trotter. J.. D/- 
14th August 1917. 

(a) Controcl-C. L F. — Goods shipped — 
Tender by vendor of shipping documents is 
good tender-^Bills of lading dissolved owing 
to outbreak of war-Tender of those bills 
is not such tender as vendee is bound to 
accept. 

Ill ii c. i. f. ccntract, for purchase of goods 
tender by tho vendor after the goods had been 
shipped, of shipping documents, including bills 
of lading which represent the goods, is a good 
tender and performance by the vendor. IP 484 011 

Where however the bills of lading as contracts 
of affreightment between the shipper andthe ship¬ 
owner are dissolvedowingto the outbreak of war, 
the tender of them is not such a tender as the 
vendee is bound to accept under a c. i. f.. coo- 

LP484Cn 

(b) Contract C. I. F. — Goods purchased 
from commission agent under c. i. f., terms— 
Agent to supply goods “on account and at risk 
of buyer Outbreak of war after shipment 
of goods on enemy vessel—Risk is thrown on 
buyer and vendor's agent is entitled to re¬ 
cover price.-Conlract Act (1872), S. 222. 

Where goeds are piircha.eed from a commission 
agent under a c. i. f.. contract whereby the latter 
Is to supply goods “on account and ri'^k of the 
buyer” and war breaks out while goods arc in 
transit on board an enemy ship, the relationship 
of principal and agent subsists between tho par¬ 
ties even though the agent is regarded for some 
purposes as a principal and as any other vendor 
under a c. i. i. contract. In such a case, on the 
outbreak of war after shipment of tho goods on 
an enemy vessel, the risk is thrown on the buyer 
pursuant to the principles of S. 222, and the 
vendor 8 agent, is entitled to recover the price of 
the goods sold: irnhold Karbcry 4 Co. v. Blythe 

Green Jourd'iin & Co (1916) and 1 K.B. 49.5 
an^OI. C. 383, Disl. [p 484 0 2 P 485 C1] 

W. Barton —for Appellant. 

A. Suryanarayaniak — for Respon¬ 
dents. 

Wallis, C. J.— This is an appeal by 
^0 plaintiff from the judgment of Coutts- 
Trotter, J., dismissing the suit brought 
by the plaintiff as liquidator of Messrs. 

J. H. Elliot and Co., to recover damages 
for breach of certain oontraots made with 
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the defendant? by which Elliot ancl Co. 
undertook to purchase and ship certain 
floods 00 account an! risk of the defen- 
d.ints", and did ship thoin under c. i. f. 
c. i., coDtiacts on ho-'.vd a German ship. 
War hi'oko out while tlie .^oods wore still 
in transit, and the contracts of alTreight- 
ment between the shippers and the 
Ocrnian siiip-owners wsro thereupon dis. 
solved with the result that if these were 
'ordinary c. i. f. cun’r.icts between ven¬ 
dors and ven lees. then as held hv the 
dearned •ludjr.o in accordance with tho 
decision of thoCourt ofappeal in England 
in Ai'nliohl Korherg Sc Co. v. Jilifthc, 
'■Green, Joitniahi Sc Co. (l). the bonder of 
the shipping documents including these 
l-ills of lading wliich bad been dissolved 
as contracts of affreightment was not 
such a tender as the defendants were 
jbound to accept under the c. i. f. con¬ 
tract and the goods were thrown on to 
the vendor’s hands. The only serious 
attempt to distinguish that case at the 
trial was on the ground that in the pre¬ 
sent case the bills of lading had been 
endorsed over to the defendants before 
tho outbreak of war. As observed by 
t!\s learned Judge that fact is not proved. 
On the contrary the Captain’s copies 
which have been fried are to order of the 
shippers, and tdro fact that the National 
Dank on liehalf of the plaintiff was able 
to recover tire goods goes to show that 
there never was any such endorsement. 
Even if there were, I agree with the 
learned Judge that that would, not make 
any difference. What I underetand the 
Court of appeal to have decided was that 
tender by the vendors after the goods 
had been shipped of shipping documents 
including bills of lading which represent 
the goods was a good tender and per¬ 
formance by the vendor in a c. i. f. con¬ 
tract, but that he did not so perform his 
contract by delivering bills of lading 
which as contracts between the shippers 
and the ship-owner had become dissolved 
owing to the outbreak of the war. 

No serious attempt seems to have been 
made at the trial to distinguish the pre¬ 
sent case on the more substantial ground 
that, under the contract, the goods as 
pleaded in the plaint, were to be pur¬ 
chased and shipped on account and risk 
of the defendants and consequently the 
learned Judge has not dealt with that 
aspect of the case. As however the quea- 
~(1) [19161 1 K. B. 495. 


tion arises on the pleadings and is purely 
one of law, and as cases of this kind are 
of frequent occurrence in our Courts, we 
have allowed it to be taken before ns. 
Now it is well settled that where goods 
are purchased in this way from a com¬ 
mission agent under a c. i. f. contract 
though the agent is regarded for some 
purposes as a principal and as any other 
vendor under a c. i. f. contract, yet the 
relation of principal and agent still sub. 
sists. Trehnid v. Livingstone (2) io 
which Blackburn, J., (as he then was) 
gave his well-known explanation of the 
nature of a c. i. f. contract, when ad- 


vising the House cf Lords, was a case of 
this kind and was disposed of by the 
House of Lords on a principle of the law 
of agency, viz., that as the error arose 
from tho principal’s indistinctnessoiex¬ 
pression, he must bear the loss. The 
first cas 3 in which such an agent was 
assimilated to a vendor was in Feise v. 
Wray (3) whore he was allowed toexer- 
cise tho right of stopping in transit in 
respect of goods which he had bought and 

paid for; nnl the true principle wou d 

appear to be that the assimilation is only 
to be carried so far as is necessary to 
give business efficacy to the transaotion. 
This I gather to have been the view o 
Brett. M. R- and Fry, L. J.. in CflW®' 

boglou v. Gibbs m where Lord BlacK- 

burn’s observations in Ireland v. Living¬ 
stone (2) were considered. Otherwise, 
the relation remains one of principal an 

agent, as held in the lastmeotioned case, 

in assessing damages; and the 
mains accountable, as held io _ 

V. Barbour (5). which has recently 
applied to similar cases in this Coar . 

Now where as in the present *• 
agent is requested by hisprin®'PV 
the terms of the indents. Ex. A s ’ 
“to purchase for us the nuderna^n 
goods on our account and risk 

so. it appears altogether opposed 
principle of the law of agency i.(j( 
upon him the risk of the out r 

war. while the goods are -on¬ 

board a foreign ship, dissolving . 
tract of affreightment between t 
per and ship owner, and 
possible for him to do what, 
to the recent decision, a vendor u — 

(21 [1*1721 5 H. L. 395. 

(S) n802l .3 East 93 

(4) [I'^S.Sl 11 Q. B. D 797. 

(5) [1878] 9 Oh. D. 529. 
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0 . i. f. contrscb is bound to do, viz., in 
the absence of a special contract to tender 
among the shipping documents bills of 
lading which are still valid contracts and 
will be enforceable by the vendee against 
the ship-owner. It was contended in 
that case that under the particular con¬ 
tract it was the duty of the buyers to 
take up and pay for the documents when 
tendered, because the events that had 
happened consequent upon the war were 
at their risk. That as observed by 
Swinfen Eady, L. J., at the beginning of 
his judgment, was dependent entirely 
upon the true construction of the parti- 
oular contract. In that case the Court 
was of opinion that it did not throw this 
risk upon the buyer. In this case there 
is the express stipulation that the goods 

are to be purchased and supplied on the 

buyer’s account and risk. The whole 
transaction being thus at the risk of the 
buj^er, I can see no reason for relieving 
him from the risk of what has happened, 
even if the word risk” were not men¬ 
tioned in the contract. I think a special 
contract throwing this risk on the buyer 
could be inferred from the fact that the 
goods were to be purchased and shipped 
on account of the buyer, pursuant to the 
principle embodied in S. 222, Contract 
Act, that 

”thc employer of an agent i-- bound to indemnify 
hiDi ajjainfit the consefiuences of all icts 

done by such agent in the e.vercisj of the autho¬ 
rity conferred upon him." 

To throw these goods on the agents’ 
hands and leave them to bear the loss 
which has arisen by reason of the outbreak 
of war while the goods were in transit 
appears to bo entirely opposed to and in¬ 
consistent with, the general principles of 
the law of agency. The cause of action 
18 stated in the plaint to have arisen on 
10th and 7th August 1914, when the de- 
fendants refused to accept the drafts, 

and on 23rd-June 1914, when the defen¬ 
dants were informed the goods had ar- 
mei and on 29th August 1916. when the 
goods were resold. On 1st June 1916 
the National Bank of India, who held 
tbe shipping documents for the plaintifls. 
entered into the agreement Ex. J with 
Messrs. Graham and Oo.. therein called 
the representatives who had been chosen 
with the BanctioD of the British Govern¬ 
ment to enter into an arrangement with 
the owners of the ship which was shel- 
tering at Caglian to obtain and tranship 


the goods, and in this x\ay tho Natiomi: 

Eank obtained possession of (ho goods on 
payment of the cliarges incnired in re¬ 
leasing and forwaiiiing thcni. Thi.s was 
the system ies:rte<l to in a vcr\ large 
number cases and was app;.reii(,lv the 
only means by uliioh the t:co.1s oon].) 
have been recovered and foi u:irde-l ti> 
their destination on behalf of tho plain- 
tills. The defendants at lii>i expressed 
their willingness to take tho goods at tho 
invoice price, but afterwards repudiated 
all liability, and the plaintitTs, in tho 
exercise of powars rcsei vod to them in 
the contract, sold the goods and now seek 
to recover shortfall of Rs. 3,259-0-3. 
The particulars have not been questioned 
and I am of opinion that tho plaintiffs 
are entitled to recover them, and that 
the appeal must he allowed and the suit 
decreed with costs throughout. 

Spencer, .1.—I am also of opinion 
that in the cisew'o aro’dealing with, thoro 
was a contract of agency and that this 
is sutticient to distinguish it from the 
cases of Avnhold Karherg A Co. v. Blythe, 
Green, Jonrdain & Co.(l) and Madhoram 
Eurdeodass v. G. C. Sett ('i). which had 
to do merely with contracts between 
buyers and sellers. I think that we must 
dispose of this appeal upon a consider.i- 
tioD of the nature of the contracts exis¬ 
ting between the parties as it .appears 
from the documentary evidence before us 
and my grounds for thinking that Messrs, 
d. II. Elliot and Co., Ltd., were agents 
or brokers for tho respondents are: (1) 
that in tho indents. Exs. A, B and C, 
the resiiondents requested Elliot and Co,^ 
to purchase and sliip for us if possible, 
the uudermenbioned goo U on our account, 
and risk”: (2) that there is a column in 
the indent providing for agent’s commis¬ 
sion and another column for the mark to 
be placed in the goods which was to be 
the mark of the respondent’s firm; (3) 
that in tw'oout of three indents the price 
of the goods is nob stated; (4) that the 
bills of lading. Ex. H series, show that 
the real shippers were Messrs. Voller and 
Trummer. apparently a German firm 
carrying on business at Gottenburg in 
Sweden. As in Ireland v. Livingstone 
(2; I think that this transaction began as 
a contract of agency, although for certain 
purposes the agents may have been in 
the position of vendors when shipping 
goods to their principals. Therefore al. 

(6) L1917] 46 OaL 28=401. 0. 888. 
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tbougU the contract of affreightment be¬ 
came impossible of performance owing to 
the goods being in an enemy ship at the 
outl)reak of war and was thus dissolved, 
the contract of agency did not thereby 
come to an end. and this being so as bet¬ 
ween the parties to this suit the loss 
must fall upon the defendants both under 
the special terms of their contract and 
under S. 222, Contract Act, rather than 
upon the innocent agents who lionestly 
executed the orders of their principals. 
T agree that the appeal should be allowed 
with costs. • 

S.n./r k. Appeal allowed. 
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Spencer and Krishnan, JT. 

Seep, of Stale —Defendant—Appellant. 

V. 

T. Ramamtjam Chetty and others 
Plaintiffs—Respondents. 

Appeal No. 202 of 1917, Decided on 
30th July 1918, against order of Sub- 
Judge. North Arcot, D,'- 20th November 
1916 in Appeal Suit No. 124 of 1916. 

(a) Madras Land Encroachment Act (1905), 
Ss. 6, 7 and 14 —Notice for eviction by Sub* 
Collector—Variation of order on appeal — 
Suit for injunction against Government is 
maintainable wilh'n six months from final 
order—Specific Relief Act (1877), S. 54. 

The Sub'Collcclor gave intice to plaialilTs to 
dcmoU?b four auicuts erectei by them on a river 
and threatened to evict them on default. On 
appeal, the Collector varied the order by directing 
demolition of only three anicuts and the levy of 
the pcml wa^or rate in respect of the fourth. 
PlaiiitifTs sued Government for an injunction re¬ 
straining them from resort to eviction proceeding. 

i/eW; that plaintiSs bad a cause of action 
under S. 14 of the Act and were entitled to sue 
for an injunction under S, 54, Specific Relief Act, 
‘within six months from the date of the tinal 

order by the Collector: 32 J. C. 755, Disf. 

^ LP 486 C 21 

(b) Madras Land Encroachment Act 
(1905) S. 14—S. 14 is not restricted tocauset 
of action in Cls. (a) and (b) to explanation. 

Section 14 is not restricted to the two classes 
of causes of action mentioned in Cls (a) and (b) 
of the explanation to the section LP 587 C 1] 
V. Eamesam-lor Appellant. 

0. V. Ananthakrishna Ayyar-lor 
Respondents. 

Judgment.—The 6rsfc question raised 
for our decision in this civil miscellane¬ 
ous appeal is whether the plaint dis- 
closes a proper cause of action. The 
learned Government Pleader for the ap¬ 
pellant relies on the Full Bench ruling 
in Secy, of State v. Illikkal Assan 
h) and contends that it does not. The 

(1) 11916] 39 Mad. 727=32 I. 0. 755. 


plaint, as now amended, bases the cause 
of action on a notice given to the plain, 
tiffs by the Sub-Collector of Tirupattar, 
Ex. 1 under S. 6 , Cl. 2, Act 3 of 1905,as 
modiBod in appeal under S. 20 of that 
Act by the District Collector. Ex. 1 
directed the plaintiffs to demolish within 
20 days four anicuts which they had 
erected in the Pachal river and to 


“withdraw from the said unauthorized oc¬ 
cupation’’ and stated “if you fail to do so, you 
will bo evicted from the said anicuts and they 
will be demolished.” 


The Collector modified this notice by 
confining the order to demolish three 
anicuts and by directing the levy o( 
penal water rate on irrigation from the 
one anicut which was allowed to remain. 
The plaintiffs allege in their plaint that 
they are entitled to the Pachal rWetot 
Kalvai and to the dams and the water 
in it in various ways, viz, as absolute 
owners, by prescription, by easemsnt, 
and as riparian owners. They ask fora 
declaration of their title, and for an in¬ 
junction restraining the Collector from 
carrying out the order above mentioned. 
It was no doubt held by the Full Bench 
in Secy, of State v. Illikkat Assan W 
that a notice under S. 7, Act 3, of 
gives rise to no cause of action. But a 
notice under S. 6 differs very materially 

from a notice under S. 7. The ' 

a step in eviction itself, whereas the 
latter only called upon the person wn 
corned to show cause why proceeding 
should not be taken against him na 
S. 5 or S. 6 of the Act. In it 
threat of invasion of the rights of 
person in possession, whereas theio 
clearly such a threat in the ^ 
shown by the notice in the pre^en 
Plaintiffs are therefore entitled .. 

for an injunction under S. 54, P . 
Relief Act The Full Bench ruling/® ‘ 

on is thus clearly distinguishable. 
not applicable to a notice under • 
the Act. S. 14 of the Act exp^ 
saves the right of parties to reso*^ 
civil Court for redress when ^ 

sider themselves aggrieved by ® .go( 

ceedings under the Act. The ® 
notice under S. 6 is such a pr , jy 
and therefore plaintiffs suit is 


maintainable. _ . gf 

The next question raised is o 

limitation. There can be , falling 

the present suit is one ® limB®* 
within S. 14 of the Act and the i>w 
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tion applicable to it is the one provided 
by that section. The words of the sec¬ 
tion are very wide and include all suits 
where persons alleging that they have 
been injuriously affected by proceedings 
uuder the Act claim relief, whatever the 
form of that relief may be. The Sub¬ 
ordinate Judge’s view that only two 
classes of causes of action mentioned in 
S. 14. apparently meaning those dealt 
■with in Ols. (a) and (b) of the explana¬ 
tion, are the only ones that fall within 
the scope of the section and to them 
iSlone the six months' rule will apply, is 
erroneous: ssa the observations in Secy, 
of State V. Sami Chettiar (2) and the 
case cited there. 

In the present case if the date of the 
cause of action is taken to be the date 
of the notice by the Sub-Collector, tho 
suit would be barred by limitation as it 
was brought more than six months after 
it. But, as already stated, the plaintitTs 
had appealel to the District Collector 
against the order under which that notice 
was issued and that officer hal sus¬ 
pended the execution of the order and 
had finally varied it on 9bh July 1914. 
The appellate order was communicated- 
to tho plaintiffs on 11th August 1914, 
and their suit was filed eight days after. 
The suit is within time, whether we take 
the date of the Collector’s order or the 
date when it was communicated to the 
plaintiffs as the date of their ciuse 
of action in tho plaint. Though plain 
tiffs had originally based their cause of 
action on the Sub-Collector’s order, they 
were allowed to amend their plaint and 
make the appellate order their cause of 
action and no objection has been taken 
before us to this course by the learned 
Oovernment Pleader. In fact, when the 
‘Bub-Oollector’s order was varied in ap. 
peal it was no longer subsisting; the 
real order in the case now is the final 
order of the Collector. It seems there¬ 
fore that the plaintiffs were entitled to 
treat that as their cause of action. It 
may be that when the plaintiffs received 
the first notice, Ex l.they were entitled 
to treat it as a cause of action and sue; 
but they were not bound to do so. The 
appellate order by the Collector, followed 
by its being communicated to them, gave 
them another oaoee of action which they 
are entitled to take advantage of. They 
might have waited till they wereaotuallv 

(3) A. I. R. 1019 Uad. 47=49 L C. 180. 


evicbei and blieir .aiiiciits deinolishel 
when they would have got still another 
cause of actinn: see Bhaakanulu v. 
Subbai'ayu'iu (3). The question wo have 
to decide however is whether on tlie 
cause of action alleged in tho plaint llio 
suit is barred or not, ami nob wlmflior 
piaintiffs hal anv other cause of action. 
The suit mujt therefore bo hoi 1 to ho in 
time. 

In Secy, of Stale v. Cheltinr {-2), 
above cibel. it was observed that tho 
appeal to the Collector in that case 
did not affect tho questionof limitation. 
But that was a case where the plaintiff 
had been actually evicted from tho laud 
and his building demolished. In such a 
ease the cause of action arises on the 
date of eviction under the explanation to 
Cl. (b) S 14, and subsequent proceedings 
cannot affect it. In the present case no 
eviction has yet taken place and it is 
thus distinguishahlo from that case. The 
order of remand must therefore he up¬ 
held thougli for reasons other tinn those 
given by the Subordinate Judge. The 
appeal is dismissed, but in the circum¬ 
stances the costs in this Court will abide 
and follow th^ final result. 

s.n./r.k. Appeal dismissefh 

(arx. I. R. 19M Mad. 659=38’Mad767l= 
21 I. C. 840. 
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SaDASIVA AIYAR and NAPIIiR, -U. 
Kumoramuthu Pillai and others —Ac¬ 
cused-Petitioners. 

V. 

Kmperor—Opposite Party. 

Criminal Rsvn. Xos. 574, 601, 695, 
701 and 351 of 1918. and Criminal Kevn. 
Petna. Nos. 462, 4S7, 561, 613 and 2'i0 

of 1918, Dacilel on 7th February 1919. 

(a)Criminil P. C. (1898), Ss. 154, 156, 
162 221, 232, 233, 234, 235, 239 and 551- 
Dacoity cate committed to Seition* with¬ 
drawn at inatance of Superintendent of 
Police—Matter investigated by Superinten¬ 
dent and statements of witnesses recorded— 
Police officOrs and constables committed to 
Court of Session —Charges of extortion and 
wrongful confinement—Offences committed 
by different accused at different places, and 
on different dates—Single charge against all 
accused and conviction under Ss. 348 and 
380, Penal Code—Statements of witnesses 
recorded by Superintendent used as corro¬ 
borative of their evidence—(Per Curiam )— 
Statements are wrongly admitted—(Per Sflda* 
nia Aiy-ir, J.}— Joint trial of »li accused 
is bad, (Napier, J. Contra) 

Tbe police put up a case of dacoity, which was 
committed for trial to tbe Seseions Court. Tbe 
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Snpcvint'-iuli’fil ( f Polic.'. su'i'cclui!;that, tho cajc 
W ii^ conf.'orJ':'i iiv police, had it witlulra'.vn 
iiV ll'c ^iaj’istrato. He then reported to 

the ] ..lici’st.i’ion at A' llut ftvo poliv;>i clbccfs 
acd ii I'f.lio- CTn>table had pri;]'arcd fal<c icc.irds. 
\vroip.;fiiH_\ con'lnod certain persons aud caiised 
then I'Oit lo extort confe-sioDS. The Snpeiiat- 
endeut iifi erwards itjvcsti;ialed thj matter under 
y. 5ol, Criminal P. C.. recordevl stateiueuls of 
witnesses aud submitted a report atid charfo 
sheet. The police officer-and liie constable weri,* 
tried under Ss. ••II.S and •I'-O, I.P. 0. and cnin- 
mitted to the Court of the .\>si>tant Sessions 
Judge. Accusi-d 1 was charg. d with baviug 
wrongfully cenfinod sotne person?, and tortured 
them in a certain pl.ice. Accus. d 2 and J were 
charged with w rongful restraint ami toiturcof a 
dilTerent set of pi rsons in amuher place. Accused 
1, 3, ■! ami .'j were charg'd with having tjgelher 
restrained ami tortured certain ot .cr persons in 
a didcreut place. 'I'lie ccciirreucL-s look plicccu 
diflcunt dtt.'s. The .A->i.s(at:t Sessions Judge 
framed a s-irjclccliargcc'jnlaiuing a single count 
against alt tho five accused, to the ufleCt that 
they had wrongfully coiifnicd different persons 
for the pnr])Oae of extorting a confession that 
might lead to conviciiou for an offence. The ac¬ 
cused were eventually convicted under Ss. 348 
and 380, I. P. C. lathe course of the tri^l the 
statements of witnesses recorded by the Police 
Superinteuderjt during his iuvostigation were 
used Hi corroboialive of their evidence at the 
Scssioti.s trial: 

HelL ;cr Cwtmi; that llie Hatcmcnls rccor' 
ded bv the Police Superintendent were wrongly 
addiuiltod io evidence and that a retrial of the 
accii'Cd was neces.s,vr\. ^ 

Pov S'?*//sifri At///r, 7. and A’n^nV/ , 7. (dis¬ 
secting) -'i'luvt the joint tiial of ali the acfustd 
was illogal as the part | l:i\efi l.y e:tch or s)me of 
the .accused wa-^ distinct from tinit of the others 
and toe wrongful rrstniiut was ofdift'orentpersons 
at dilTerrnt places by some of tlic accused acting 
independently of Ibe others, but that tbc charge, 
asfr.inicd, though objccticnable, was at the uiOit 
an iri' gularitv that did not vitiate the trial. 

[P 491 C 11 

Per Napier, 7.—That tho trial was not bad for 
misjoinder as the acts of the accused wore found¬ 
ed on a common purpose or design aud were so 
linked together as to form one aud the same 
transaction: but that the charge framed was a 
distinct violation of Ss. 221 and 222, Criraioal 
F. G., so as to altogether vitiate tho trial. 

IP 497 C 1] 

(b) EvidenceAct(1872), S. 157-S. 157 is 
controlled by Criminal P. C. (1838), S. 162. 

Per Sadasiva Aijiar, 7.—The words “legally 
competent’’in S. 157, Evidence Act, mean hav¬ 
ing power under some law, statutory or other¬ 
wise. Tho section is controlled by S. 102, Crimi¬ 
nal P. G. Even in the case of statements of 
witnesses recorded in departmental onauiries by 
police officers, not only should the writing not 
be used in evidence at a subsaquont trial of an 
accused person, but even oral evidence should be 
disallowed as to the particulars of such state¬ 
ments, as tho use of even oral evidence is opposed 
to the spirit of the law: 14 I. C. 896, Considered. 

IP 492 Cl, 2] 

(c) Criminal P. C. (1898), S. 537 (a)-Scope 

of, indicated. 

Section 587 (a) is wide enough to cover an 
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omission to frame a charge properly and also an 
omission to frame distinct and separate charges’ 
25 .V. 01. (7’. CM. Erpl IP 490 C 2. P 491 Cl] 

(dl Criminal P. C. (1898), Ss. 234 and 235 
—Person includes persons acting together— 
General Clauses Act (1897), S. 13 (2). 

The woids “a petson" in Ss. 234 aud 235 Id- 
elude a S“t of j-er.sons acting together, having re¬ 
ference to S. 13(2), General Clauses Act; 83 Cal, 
■2'J-2. Dis^.Jrom. IP 493 Cl] 

^ (ej Criminal P. C. (1898). S. 239--Saine 
transaction — In order to constitute single 
transaction there should be such continuity 
of action, unity of purpose and suebproxi- 
mity of lime in happenings as would lead 
trained judicial mind to grant them as form¬ 
ing single transaction. 

Section :;39 enables a joint trial to be held of 
several otfonders or sets of offenders only if 
the oITodC:S were all committed in the same 
transaction. Where however the offences sre 
dilferent (falling undnr different sections), tbe 
dates of the offence? are different, tho setsofper- 
sons committing the offences arc different end 
tbe persons or sets of persons against whom the 
offences arc committed are different, they cannot 
ordinarily tc held to have been committed ia 
thesame transaction. In order to constitoteone 
transaction there should be such unity of 
pose, buch continuity of action and such prou- 
mity of time in tbe happenings as would lead a 
trained judicial mind to grasp them as 
a single transaction. IP493 C2J 

PctiVfl))u’r.7. — To ernstitute acts as one 
traii-aclii u. prior cous|>iracy among the actors is 
not required. So long as tbe actions (low out 

from one an-ther in a coniiuuous stream, te 
doctrine api-lios. Proximity of time is one of the 
efsouiiiils, but it is not necessary that all the 
acts should bo completed on the same q 

T. Rii7igachariar and Jf. S. EavidbadrOr 
Aiyar, 4. Snrangachari and L. S. Veera- 

ragai^a Aiym —for Petitioners. 

E. R. Osborne —for the Crown. 

Sadasivd Aiyar, J. —These are five 
conneeted revisioD petitions. Io 
iial Revision Case No. 351 of ® 
Public Prosecutor moves this Court for eo- 
hancemeut of the seutencos passed upo 

the five accused, accused 3, 4 and 5 
police constables while accused 1 , 

are a Sub Inspector of Police and a 
constable. The, Assistant Sessions 
of Tinnevelly convicted them , 

Ss. 34B and 330. I. P. C., and senteDcw 

them to imprisonment till the 
the Court and to pay fines of Rs. P ' 
200, 25, 25,25 respectively. The Ses 
Judge on appeal, while confirminS 
convictions and sentences, -ve 

the end that "the sentences forsuoh^ 

offences are in my opinion^ j kv tbe 
quate.” There vision petition file 

Public Prosecutor for oa 

sentences had been made to this 
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8 th July 1918 before the Sessions Judge 
pronounced hisap[)cal judgment in August 
1918. The Sessions Judge says in a note 
at the end of his judgment tliathedid 
not therefore make any separate reference 
on the question of sentences. The other 
four revision petitions Nos. o7l, GOJ, 
69c and 761 are by four of the five ac¬ 
cused (that is, excepting accused 3 ) for 
setting aside the convictions and sen¬ 
tences both on the merits and on the 
ground of grave irregularities and illega¬ 
lities in the trial. As I have come to the 
conclusion that the joint trial of all the 
five accused was illegal and ought to be 
set aside, the question of enhancement of 
sentences applied for hv the Public Pro 
secutor in No. 351 of 1918 does not arise. 

The facts are very complicated, but it is 

necessary to detail many of them to 
render intelligible the grounds for my 
opinion as to the illegality of tlie trial. 

J917. there wasadacoity 
at Kicbilapuram, a hamlet withiu the 
juristeioD of the Koilpatti police station 
ihe Probationary Sub Inspector of Police 
at Koilpatti Station began the investiga¬ 
tion on 25th April, but on 30th April he 
was superseded by accused 1 who was the 
Sub-Inspector of Vilatikulam and was 
placed on special duty to investigate the 
case. Accused 2 was the head constable 
Koilpatii Station and accused 3 to 5 
are the police conslihlos who acted 
under the orlers of accused 1 in the 
in vestigatioo. The ifrosccution ciso 
may bo stortly stated thus; P. W. 4 
Gurusami Kono. was arrested on 2ud 
May at a village called lyvapulipatti. 

He was then marched through three 
different places one of which is .Sankara- 
nainarkoil; he was not produced before a 
Magistrate within 24 hours of the arrest 
on 2nd May. ho was illegally confined 
after the expiry of the 24 hours in those 
three ptes; he was beaten and tortured 
by the first four accused at Sankaranai- 
narkoil; hewasthen taken to Koilpatti 
and illegally confined there and was tor- 
tured also on 6 th May 1917 and was con¬ 
tinued to be kept in illegal confinement 
and wrongfully restrained till 7bh May, 
when he was produced before a Magis¬ 
trate. Another part of the prosecution 
case IS that P. Ws. H. 12 . 13. u and 22, 
who were arrested at a village called Pan- 
navamangalom by accused 2, 3 and 6 on 
4th May 1917, were not produced before a 
Megistrate within 24 hours but were kept 


in illegal conlinemont at Koilpalti ivml at 
other place lit! 7th ^fay. wj,en they wore 
I>roduceil hcldio the Magisirafo. I’. Wg. 
4. Hand 12 wore also torfi.io;! hy ac- 
cusods 1 , .3, 4 and •) acting to-ictlier at 
Koilpatti on 5th May. 

It will thus ho seen that the ca^e 
against tliese five I’olico ollicors tried hy 
the Assistant Sessions .ludg.s in one tri;ij 
relates to several events which took 
place between lind and 6 th May llil7. It 
also appears that several actsinjiiring tho 
body and affecting the liberty of P. ”v. 4 
werocommitted between 2nd and 5lh May, 
which had nothing to do with the offen¬ 
ces committed against the persons of 
1. VA s. 11 , 11 , 13, 14 and 22 in confining 
them for more than 24 hours after their 
arrest on 4th or with tho torturing of 
P. W s, 4, 11 and 12 on 5th May 1917. 
The places where illegal confinement or 
wrongful restnint cook jihice were also 
various. P. W. 4 having l-oen wrongfully 
restrained and wrongfully confined before 
5th May in several places with which 

W'g. 11, 12, 13, Hand 22 had connex¬ 
ion. Further accused 5 had nothing to 
do with the torture and confinement of 
P. W. 4 80 far as such torture and con¬ 
finement took place before 5th May. Ac. 
cused 2, though he arrested?. Ws. 11 to 
14 and 22, had nothing to do with their 
illegal confinement afterthe expiry of tho 
24 houis from the time of their arrest 
which took place on the evening of 4 tl> 
May. or with the torture of P. Ws. 4 , 11 
and 13 at Koilpatti on'Sth Alay. The 
Assistant Sessions Judge framed only one 
charge containing a single count against 
all the five ac:u-^ed as follows: 

“I, .Muhammad Fu/.luddin rfaliib rMl'.-.dur, J3.A. 

B. L., Assistant Sessions Judge of Tinuevellv, 
hereby charge you. 1. Kumaramuthu Pilhi 2 ! 

Kandaswami Pillai. 3. Subbayva Pillai, 4, Mu- 
thuramahngam Pillai and 5. Shanmuta Kone 
as follows: 

That you, on or about 2nd to 6th days of May 
1917, wrongfully confined Gurusami Kone, Ka- 
ruppannaThovan. Kathappa Tbevan, Chinna- 
karuppa Tbfivan, I>ulu Naikand Veerappa Naik 
for the purpose of extorting from Gurusami 
Kone, Karunpanna Tbevan and Kathappa 
ibevan any confession or informrtiou 
which may lead to tho detection of an 
oBence of dacoity that occurred in Kochila- 
puram and that yoo also voluntarily caused 
nmt to Gurusami Kone, K.iruppanna Thovan 
and Kathappa Tbevan for the purpose of extort- 
♦u® them a confession which may lead to 
the detection of the said offence of dacoity and 
thereby committed offences punishable under- 
os. 818 and S80,1. P. 0. and within my oognl- 
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/ance. '.nd I bereby direct that you be tried ou 
ibe > u'l cliarqe. 

(Sd.) Mab.-mtuad Fu^iuddin. 

A-^'iidant Session^ .Judije" 

1 liuish say that the framinq of a charge 
iiko tills on the facts allege.] by the pro¬ 
secution as above set out is wholly op¬ 
posed both to the spirit aud the letter of 
the provisions of Criminal Pioceclure 
Code relating to the framing of charges. 
The charge soundsas if all the six s. 
i, 11. 12. 13, 14 and 22 had been confined 
and tortured together, in the same place 
or places during the same period by all 
tlio live accired acting togatlier whereas 
the prosecution case itself discloses seve¬ 
ral events of which two at least are quite 
distinct both in time and place and also 
events din'erently constituted in the per¬ 
sonalities of those offending and those 
offended against. I refer to the event at 
Sankaranainarkoil on the night of 2nd 
May when accuseds 1 to 4 alone tortured 
P. \V. 4, and to the other distinct event 
of 5th May at Koilpatti where P. W’s. 4, 
11 and 12 were tortured byaccuseds 1, 3, 
4 and 5 alone excluding accused 2. S.221, 
Criminal P. C., says: 

“lOvery charge sball st?.tc the offence v?ith 
which the accused is charged.” 

Section 222 says: 

The charge shall contain such particulars as 
to the time and place of the alleged offcoco. aud 
the person (if any) against whoni, or the thing 
(if any) in respect of which, it was committed, 
as are reiisonably sufficient to give the accused 
notice of the matter with which he is charged.” 

Section 233 says: 

"For every distinct offence of which any per¬ 
son is accused there shall be a separate charge.” 

According to these provisions, it is 
clear that against every one of these 6 
accused there should have been a sepa¬ 
rate charge in respect of each of the two 
offences under Ss 348 and 330 and thus 
there ought to have been 10 charges 
framed. Again each of the two charges 
against accused (the Sub-Inspectcr)should 
have contained several counts relating to 
the events with which he was concerned 
(according to the prosecution case) in 
Sankaranainarkoil in Koilpatti and in 
other places where P. W. 4 was con¬ 
fined and tortured and also counts as 
to what was done by him in torturing 
P, Ws. 4, 11 and 12 and in wrongfully 
confining P. Ws. 11. 12, 13, 14 and 22. 
I need not take the trouble at this stage 
to detail the manner in which the counts 
should have been entered in the two 
charges which had to be framed for the 


two distinct offences under Ss. 348 and 
330, which ought to have been framed 
against iach of accused 2,3, 4 and 5 simi- 
iarly. It has however tobe remarked that 
this most serious error of the Assistant 
Sessions Judge, in not framing the pro- 
per and necessary charges seems not to 
have been a made a grievance of by the 
accused in either of the lower Coarts 
nor could I find any point taken in the 
grounds found in the four revision peti¬ 
tions put in by accuseds 1, 2, 4 and 5. 
(Accused 3has not filed a separate revision 
petition, but we have considered his case 
also suo motu in revision as inextriably 
connected with the caseof the other four.) 

Mr. Rangachariar however very strenu¬ 
ously argued that the omission to frame 
proper charges as required by law made 
the whole trial illegal and referred to 
several cases on the point, mostly de¬ 
cided by the Calcutta High Court, 
shall refer only to one of those Calcutta 
cases, namely /Ugar All v. Emperor \lh 
There, two distinct offences were joined 
in one charge. Sir Richard Harrington 
and Coxe. JJ . set aside the convi^ 
tioQ and sentence on the sole ^oon 
that the joining of two distinct 
under one charge is an illegality opposed 
to S. 233, Criminal P. C., and that 

illegality was fatal to the w hole proceed¬ 
ings. Coxe. J., says: 

‘‘I agree that the rule should ““'f,A, 

solute, though with gie.'.t ’'^bJcUnce, 
perfectly clear that the defect m ^he ch«8® 
never made the least dIffi-Tence to th P . ju 
We are bound however by the 

Subrahmania Ayyar v. ..llction 

the charge framed being illegal, the co 

cannot be sustained.'” 

With the greatest respect, 
dined to hold that the decision iQ . , 
rahmania Ayyar v. 

notwithstanding some of the 
servations ma'le by their Lords 

the Privy Council in their judgffl®° ' .| 
confined to the illegality due to on 
of more than three offences con r 
the provisions of S. 234 and did . _ 
to the length of deciding that t 
sion to frame two distinct ^ 
two distinct offences was fata 
trial. I think that S. 537 U 
mentions, among other things, ® 
omission or irregularity in the 
is wide enough to cover pgjlyl 

frame the charge or chargB3_ _P—^—. 

(1) 119131 40 Gal. 346=201. C. 3W- o ,, 

(a) U902] 26 Mad. 61 = 28 1. A 257 [ 
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land also omission to frame distinct and 

'separate charges. S. 225 also says: 

‘ No error m stating either the offence or the 
particulars required to be stated in tho charge, 
and no omis-sion to state tho offence or those 
particulars shall bo regarded at anv stage of the 
case as material, unless tho accused was in fact 

error or omission, and it has 
occasioned a failure of justico.” 

Illustration (e), S. 225 is instructive 
on this point: 

' A is ebarg-'d with the murder of Haidar 
Baksh on 20ih January 1882. anri Khoda Bak^h 
(who tried to arrest him for that murder) on 2lst 
January 1882. When charged for the murder of 
Haidar Baksh, he was tried for the murder of 
Khoda Baksh. The witne-ises preseut in his de¬ 
fence were witnesses in the case of Haidar 
Baksh. The Court may infer from this that .1 
was misled and that the error was material.'’ 

This illustration shows that even an 
entire omission to frame a charge for the 
murder of Khoda Baksh would not have 
vitiated the trial unless the accused was 
Imisled and the error was material. It 
seems to me that the framing of one joint 
charge for two offences iustead of two 
separate charges, one for each offence, is 
a much less serious thing and I do not 
think that this is more than an irregula* 
riby and it cannot be held to vitiate the 
|trial. Before dealing with the material 
•illegality on which in my opinion the 
trial must be held to be bad, I shall deal 
shortly with two other less important 
points argued by Mr. Rangachariar. One 
of these points was that tlie committing 
Magistrate took cognizance of the case 
illegally and hence !iad no juris'liction to 
make the commitment. To understand 
this argument, I have to state some other 
facts shortly. P. W. 3, Mr. F. Sayers, 
who was the District Superintendent of 
Police, suspected in August 1917 that 
accused i, the Sub-Inspedor, made false 
entries in his diaries, to the effect that 
he arrested P. Ws. 4, il. 12. 13.14 and 
22 on 6bh May, He also suspected that 
the confessional statement of P. W. 4, 
obtained by accused 1, was due to torture! 
He accordingly took steps to have the 
case of daooity against P. W. 4 and 
others launched in the Sessions Court 
withdrawn. On 13th August 1917 he 
reported to the police station at KoiU 
patti that these five police officers and 
another police constable prepared false 
records, wrongfully confined certain per- 
sons and caused them hurt in order to 
extort confession or statement leading to 
detection of an offence: see Ex. E. 
This information is stated to have been 


given under S. 151. Civil P. C. Tlio Dis. 
trict Suporiiiteniiejit of Police having 
thus given tho infurniation on 1.3tli 
August 191< to l.lio lv)ilpatti Station 
under S. 154 tlio ollioer in clru -o of the 
police station had tho power to investi¬ 
gate t!iat case under S. 15ii, Civil \\ C. 
Bub what happened wa-^ that (h it niii'cr 
never made any such invostigabion. Imt 
the District Superintendent of I’olioo, 
that is tho complainant himself, hegin to 
make tho investigation. 1 do not say 
that he had no power to do it hecaiiso 
under S. 551, Gritninal ]’. C., every ofli- 
cer superior in rank to au officer in charge 
of a police station may exercise the same 
powers, throughout the local area to 
which they are appointed, as may la 
oxoicised hy such officer within the limits 
of his station. But still it is rather 
startling that tlio complainant himself 
should have made the investigation. 

The District Superintendent of Police, 
after he had made a lot of investigation 
partly by himself between 22nd August 
1917 and 1st September lhl7 (see Ex. F 
series), and partly through his personal 
assistant on 4th September 1917 (see M. 
series), seems to have signed Ex. E on 
12th September 1917 as the complainant 
or informant whose first information— 
report of 13th August 1917 orally given - 
was for the first time reduced to writing 
on 12th September 1917 under S. 154, 
Criminal P.C. Then on that same date 
a charge sheet, Ex 2, was sent under 
S. 173 to the Magistrate empowered to 
take cognizance of the ease I do not know 
whether the personal assistant to tho Dis- 
trict Superintendent of Police, P. W. 1, 
had any jurisdiction over Koilpatti. If he 
had none, his investigation on 4th Sep. 
tember could not have been under S. 156. 
As regards his District Superintendent 
of Police's own investigation, he and his 
personal assistant seem to have been at 
one time inclined to treat it as a depart¬ 
mental enquiry (tee Col. 4, Ex. Eland at 
other times as an investigation held under 
S. 153. I have no reasonable doubt from 
the records that Mr. Sayers, when he 
examined witnesses to incriminate these 
police officers after the 13bh August 1^17 
(when he gave his oral information to the 
Koilpatti Police Station), should be deem¬ 
ed to have been acting as the invesbigab- 
ing police officer under S. 156 read with 
S. 561, If so the Magistrate had the legal 
power under 8. 190 (b) to treat the 
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slien.t as a police report and to take 
ccatii/'uicj of tlie olTeiices aud to commit 
!o [\.c. Se>5^:ons. Tiiis couteDtion of Mr. 
iuin;;i’xhariar therefore fails. 

Anotlier contention of Mr. Ixanga- 
cliaiiar was that the lower Courts were 


wrong in having acted upon the state¬ 
ments (F series and M series) obtained 
from r. \V?.4.o,7. 0 and 11 to 20 and 22 
(FseiiesandM series) by the District 
Superintendent of Police ami his assis¬ 
tant during their investigation between 
22rid August 1917 and -Jth September 
1917 as corroborative of the evidence cd 
tlioso Witnesses at the Sessions trial. 
Two provisions of law. namely S 102, 
Ci\il P. C., ami S. lo7, Fvideiico Act, 
have to ho considcreil in tliis connexion. 
S. 102, Civil r. C.. proiiihits the using as 
evidence of any writing taken down by 
a police oOicer in the course of his in¬ 
vestigation. As these depositions were 
taken by P. W, 1 and P. AV, 3 as investi¬ 
gating police ofiicers, and not as persons 
holding!! departmental inquiry, and as 
under S. l.oG (2), even tliough P. W. 1 
may not have been empowered toinvesti- 
'gate, Ids proceedings could be called in 
question on that ground, and as the state¬ 
ment niiide to liim also docs fall under 
S. 102, I Lliink tliat the lower Courts 
were not justiOed in using these docu¬ 
ments as corroborative evidence. On this 
ground alone, a retrial seems to be neces¬ 
sary. 

As regards S. 157, Evidence Act, the 
tiuestion whetlier a person holding a 
deparbineutal inquiry (assuming that 
those depositions Exs. F and M series 
were taken in a departmental inquiry) is 
a person legally competent to investigate 
the fact of the commission of the alleged 
offences by his subordinate, has not formed 
the subject of any decision placed before 
119. I am inclined to agree with Sundara 
Aiyar, J., in his opinion in the Full 
iBenoh case in Muthiikumarasami Pillai 
V. Emperor (3) that “legally sompetent" 
means having power under some law, 
statutory or otherwise. If the District 
Superintendent of Police has power under 
some law or other to hold a departmental 
inquiry he must be held competent to in¬ 
vestigate. I do not agree with the Public 
Prosecutor that a private person like the 
head of a bank holding inquiries into 
offences committed by his subordinates 
unofficially can be said to be a person 

(S) usl^rs^ad. 897=14 I. 0. 896. 


legally competent to investigate the fact! 
cf the oliances, theugh it may be the* 
usual thing to make such departraental; 
inquiries before sending on the suspected’ 
persons to the police. However S. 157, 
Evidence Act, is clearly controlled by: 
S. 1G2, Criminal P. C., and even if the 
statements are admissible under S. 157, 
they can only be proved by oral evidence 
totbeofiect that such and such state-: 
raents were made, but the writings them¬ 
selves cannot be used according to the 
Full Bench decision in Muthulcumra. 
swami PiUai v. Emperor (3). In the pre-' 
sent case these writings thenoselves have 
been used and this should not have been 
allowed. I think that even if these; 
statements were not taken in tbeoonrsei 
of an investigation under S. 162 batonlyi 
in a departmental inquiry in which?' 
AVs. 1 and 3 were legally competent to 
investigate facts and even if oral evident 
(without the writing) as to the path- 
culars of the statements can be given 
under the Full Bench ruling, all such evi¬ 
dence should be excluded in tbo retrial 
of these casss which 1 have resolved to 
order, as the use of even oral evidence is 
opposed to the spirit of the law and the 
witnesses who gave evidence before t f 
high police officers could nob be expect 
to have known or to have made any dis¬ 
tinction in their minds between adepar 
mental inquiry and a police investiga- 

Having thus dealt with what I 
called minor points though those poi^ 
also raise very difficult and iuterestJDg 
questions of law, I shall now procee ^ 
the 6nal and important point, 
whether the whole trial has . ,r. 
vitiated by jointly trying in onetria 
five accused in respect of at 
distinct transactions which took . 
two different dates, accused 5 not 0 
involved in the earlier transaction o 
May and accused 2 in the later 

tioaof5th May. In thisconnexion.os. ^ * 

235 and 239 have to bo ^ i-«)e 

sidered. S. 233 lays down the 

that for every distinct offence of ^ 

person is accused, there should 
separate charge and every jije 

should be tried separately j.d 

cases mentioned in Ss. 234, 235, 2 
239. If we ignore the e.xceptio*^® ^ 

moment, as there are o accused 
separate offences charged ..ae 

there should not only be ten s p 
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charges but ton separate trials. Tho ex. 
oeptions under Ss. 231 and 236 may he 
ignored as they have no relation to the 
facts of the present case. The remaining 
question therefore is whether 235 or 
S. 2o9 or both together could enable the 
ten charges, some against one set of 4 per¬ 
sons and socje against another set of 4 
persons, to be tried together in one trial. 
In S. 235, sub-S. (l) alone has to be con¬ 
sidered. It is as follows: 

Ifln one series of acts so connected together 
as to form the same transaction, more ollonccs 
than one are committed hv the same person, he 

may be charged with and tried at one trial for 
every such oCenco." 

Literally construed, onetrial isallowol 
only where one person is charged at that 
trial. According to Budhai Sheik v. 
Emperor (4) only such a literal interpre- 
tation namely that S. 235 (l) as also 
S. 234 relates to the trial of a single per- 

is permissible. 

il 534 K that 

Ss. j 34 to .38 by their terms referred to 
the case of a single accused and that where 
theroare more than one accused. S 239 
jalone permitted a single trial. I am how- 
ever satisfied in my -mind that S. 13 (2) 
General^ Clauses Act, which says that 
words in the singular shall inclulothe 
jPUiral and vice versa unless there is any- 
ithing repugnant in the subject or conto.xt 
,is appiioahle in the construction of these 
^sections. I cm fin ] nothing repugnan: 
,in the subject or context of Ss 234 ro 23S 
in holding that the words " a person” in. 
jdude a set of jjorsons acting tosether. 
that the word person" in S. 234 might 
iinoludo a set of persons" has hoenassum- 
od in Wfliirfa Kumar Sirkar v Emperor 
(a), which thus dilTors imm BiMai Sheik 
V Emperor (4). Tlie questions for con- 

sidoration under S. 235 (l) are (1) whe- 

than one were com. 
mitted by the same person (which in my 
opion as I said, includes the same set 
of persons acting together), and (2) whe. 
ther, the senes of acts in the present case 
were so oanneeted together as to form 

orlZT If either of these 

asa led of to justify a single trial. As re- 
4thMa ''“‘*een the 2nd and 

against P, W, 4 alone the set of 
persons concerned consisted of accused 1 
'f "Sni-'Ie theesenls of the 

( 4 ) 11006 ) 88 Ci\7m, 

(8) 11907) UO.W. N.1129. 
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ufcli May and hitnr dafos against tho six 
I)rosecution witnesses alien ly roforrcil to 
tlio set of olTen lers ronsiste 1 of accused 
1, d, 4 and 5. o.\clu<lingMussocond. Tiinro. 
foro the first comlition faiLs and hcnco 
S. 235 (l) cannot I'c invoked to euro (lio 
illegality of the sin,do trial, Coiniiu', Lu 
S. 239 it is as follows: 


“When more persons tbaii on- ar-‘;i. i ii>e,i i f 
tlic same offence or of diliffiUoneiK-.'Sc immiKoJ 
in th» p-amo traiKaction. tlioy may k cliarRod 

and tried fogetlier or separately, as tlip Cunri 
think lit; and tho provisions contaiiiod in the 
former part of tliis cisapler shall apidv lo all 
such 

This section enables a joint trial to be 
hold of several oflonders (or sots of odeD- 
dors) only if they were all committed in 
the same transaction. When tho ollences 
are dillerent, (that is'faliing under differ, 
ent sections) when the dates of the of¬ 
fences are different, when the sets of 
personscommitting the offences are differ¬ 
ent when the iiersons cr sots of psrsons 
against whom the oHonces are committed 
are different, to hold that they were all 
committed in the same transaction can in 
my opinion be justified only in very ex- 

• .. . I am free to admit 

in limine that different judicial minds 
might where the facts are complicated, 
arrive at different conclusions as to whe- 

ther a particular complicated series of acts 

werecommitted inthe same transaction or 
not and one can very well conceive many 
sots of facts which are on the borderline. 
Under those circumstances, the case-law 
cannot l<e of much as.sistance. The general 
principles asliid down in important cases 
may he shortly stated thus. In order that 
a series of acts, done by the same person 
or set of persons or by different persons 
or different sets of persons might form 
the same transaction, there should be 
such unity of purpose, such continuity 
of action and such proximity of time in 
the happenings as would lead a trained 
judicial mind to grasp them as formin<» a 
single transaction. The rule as tluis 
laid down is no doubt indefinite bub tho 
cases have not made it more definite and 
as Ab(lur_ Rahim, J., and my learned 
brother said in KrtsJni<i Ayyarv. Emperor 

Q qV® interpretation of 

». ^30 the matter was considered re 
cently by a Bench of this Court inCkora. 
gndi Ven katadri v. Emperor (7). There 

fc) 119191 49 I. c. 837. 

(7J 11910) 33 Mad. 502=6 1. 0. 847. 
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it i' I'ointed out that it is hardly pos¬ 
sible to lav down in abstract tevtus wiiich 
wo’ald le any more definite than the 
laiiyiia,4o of the section itself, what 
would amount to one and the same t?an- 
saction. Each case must depend upon its 
own facts, the general test being whether 
the acts cluirged were so connected to¬ 
gether as to amount to one transacrion. 
The connexion in some cases would have 
to 1)6 sought in a common purpose run¬ 
ning through all the acts or in the nature 
of the occurrence, having regard lo the 
cause and to the time and to the place. 
It is pointed out in Choragudi Ve7ikatu- 
dri V. r.mperor (7) that the effect of the 
decisions on S. 235 is that at least in a 
certain class of cases—the case there 

under consideration being one of them— 
“communiiy of purpose or de.'igu and continuity 
of action are essential elements of the connexion 
necessary to link together different acts into one 
and the same transatiou.” 

This proposition, he it noted, was not 
intended to cover all cases and this is 
expressly mentioned. Then it goes on: 

To such cases, the acts alleged to be connected 
with each other must have been done in pursu¬ 
ance of a particular end in view and as accessory 
thereto or perhaps as suggested by the circum¬ 
stances in which the acts in pursuance of the 
original design were done and in close proximity 
of time those ads. But mere community cf 
purpose is not sullicient; there must also be con¬ 
tinuity of action.” 

In that case I might state that the 
trial related only to acts which took 
place on one and the same date, namely 
20th May 1917, though at different 
places by different sets of persons in pur¬ 
suance of the common object, that object 
being the preventing of the carrying out 
of any search by the police in the houses 
of persons within the limitsofthe Annur 
Police Station. A vague continuity of 
purpose is of no avail. In Subrahmania 
AyyciT V. King-Emperor (2) the purpose 
to get bribes wherever possible ran 
through the alleged acts of the accused in 
that case, but that w as clearly held nob 
to make all the acts of bribery the same 
transaction. In Shanker v. Emperor (8) 
six persons were charged under one charge 
with having on 17th August 1912 at 
Amura 

• “committed murder by intentionally causing 
the death of Sheoratan and JIadhava Pasis and 
in connexion therewith having caused injuries 
to Mt. Maike, wife of Madbava. and Gauri. and 
having thereby committed an offence punishable 
under Ss. 802 and 828,1. P. C,” 


The learned Judges began by saying: 

“We have seldom come across a charge sheet 
so carelessly and badly drawn up as the present." 

Then they say in another portion of 
the judgment : 

■‘The clwrge sheet is a very important docu¬ 
ment and the drawing up of it a very important 
act in a criminal trial, and Magistrates cannot 
exercise too much care when they proceed to 
frame a charge, etc.” 

Then they hold that the causing of 
hurt to Mt. Maike was a perfectly dis¬ 
tinct and separate transaction from the 
murders and could not be tried in one trial 
with the murders, though 4ll the offen- 
ces took place on the same date, 17th 
August 1912, and though Maike was the 
wife of one of the murdered persons. In 
Baghavendra Row v. Emperor {9} the 
accused cut a large number of trees on 8 
or 9 separate occasions misapproprishog 
the complainant's property. One purpose 
evidently ran through all the fellingSi 
but it was held that, as the occasions 
weredifferent, the transactions werediffer- 
ent. I shall take the following illustration. 
20 Maravars have the common purpose 


f beating Nadars whenever they pes® 

1 marriage procession through the Mara- 
ar Street. 

In the month of May a procession 
asses and 10 of the Maravars then pro 
ent out of the 20 assaulted the Nadars 
hen going in procession. Five W 
fterwards another procession of 
oes and (say) 15 of the 20 Maravars 

ssault that procession : then five > 

,fterwards all the 20 assault a simi an 

irocession. Even in such a . 

reat all these events as the same tran 
ion and can the 0ifferent_ acts 
he different persons 

lifferent sets of persona be held t 

)arb of the same Jrievous 

ustify a single trial, especially i 8 

mrt was caused on one of 
lays, but not on the other two 
wrongful confinement on another 
ihree days and not on the . »be 

ind so on ? I must add 
present case, there is no evid 

3bere was any common purpose - 

jpiraoy arrived at by all 

Dn or before 2nd May, to which P 

Dr conspiracy, the acts ° .YorJu 
might all be 

Kumar Sirkar v. Emperor l&l - |od9 
ind the preparations for the co 
of the separate offences ^^re ^ 

(9) 11911] 121. 0.666. 


(8) [1913] 18 1.0. 676. 
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namely to prevent foreign salt from be¬ 
ing sold at a private fiir on the same 
day. Still it was held that where the 
persons offended against were several dis¬ 
tinct stall holders, the transactions were 
separate. I am however not prepared 
to go so far, as I think that as the date 
was the same and the accused were the 
same and the object was the same, the 
transaction might be held to be the same; 
I feel some doubts also about tlie deci¬ 
sion in Mussalappa v. Emperor (10). 
where the grazing of cattle in a reserved 
forest by 12 accused and the rescuing 
of the cattle by those 12 and 4 others 
on the evening of the same day were held 
not to form the same transaction.) 

In Queen-Empress V. Fakirapa (ll), 
in which the whole ’matter is fully con¬ 
sidered by two learned Judges (Birdwood 
and Jardine, JJ.), all the four accused, 
who were members of the Bharwar 
Police Force, were charged with an 
offence under S. 330 for acts committed 
against one Hanma, again under S. 348 
for an offence committed against the 
same Hanma between 5th and 18th 
January 1889, two of the three alone for 
an offence under 8. 348 against Rakhma 
on 5th January 1889. accused 3 alone for 
an offenceunder 8. 330 committed against 
Rakhma on 14th January 1889, all the 
accused for an offence under S. 330 com- 
mitted against Yellia between 15th and 
23rd January 1889, all the accused for an 
otlence under S. 348 committed against 
Yellia during the same period and accused 
1, 2 and 3 for an offence under S. 340 
committed against Yellia between 8th 
February and 9bh March 1889. In fact 
this case in Queen.Bmpress v. FaUrapa 

present case 

and both the learned Judges were quite 
clear that the several acts which were 
done by the four police officers, the ac- 
cased in that case, (in pursuance of the 
common purpose of detecting an offence 
of theft) on different dates against dif. 
lerenfc sets of persons by different sets 
of the Moused could not form the same 

transaction. 

It would, I tbink, be an undue atraioinnof 
the law to apply 8.289 of the Code t^ Bcvfral 

a ““ diHereut daye and 

/!w- diSeront membois of a 

of thieves, who were all out on the same 

TlO) 19101 6 I. 0. 242. 

[11) [1691] IS Bom. 491. 


maraiulinp oxpcdition. Such .a ca'^o would go 
[Hr bovciKl Ulus. (c). S.-j;?;). ()f course these 
illuslrat.ious irc not cxhui-'iv,'. Vet they fur 
nish some indio:itiou of tho pro nunlil,' iutcii 
tion of the l-'sisl'itur>\ Tli-'v > om to show 

that a widor diser.'tioii is yivou to tlir Ciurtsin 
British India thmi in HuRlaud ;i-n-urds the 
trial of more off->nces than one alcuetriil -.ct 
it may well he doubted wh-thcr it w>s over in¬ 
tended that S._23o. para. 1 and S of tlio Code 
should be applied, e.-tceptin such cases m Ulus, 
(el aud (f). S 235, to cases where lli > allcsod cri¬ 
minal acts are separatod by distinct intervals cf 
time or placo aud must be proved by diHiuci 
evidence. I will not say that memhers of a police 
force who had Conspired to maltreat suspected 
persons in the course of an iuve^isation could 
in DO circumstances, be dealt with under tlie 
provisions of the Code now under consideration 
for a series of oppressive acts of which thev were 
Ruiity in the prosecution of tbeircommon object; 
but in all such eases it would bo necessary to 
cousider carefully whether tho alleged acts were 
as a matter of fact, so connected together in one 
series as to form csseutiallv .and strictlv th^ 
same transaction. In aiiv case, if either the 
eccused are likely to be bewildered in their de¬ 
fence by bavifl': to m.'.t manv di^connected 
charges, or the prospect of .1 fair tri.il i.s Hkclv 
to be endangered by the production of a mass 
of evidence directed to many different matters 
and tending by its mere accumulation to induce 
an undue suspicion against the accused, then 
m any such case, tbe'proprietv of combiniuo tbo 
charges might well be questioned.” “ 

Jardine, J., says at p. 501 (of I. L E 
15 Bom.h 

‘■The question is. whether the Judse is right 

n treating all the offences charged as forming 
the same transaction* in the sense in which 
these words are used iu these sections. After 
two argum-^nts, I am of opinion that the hurting 
of Rakmaia and the wrongful confinement of 

Icllia in feoruary and March were not part of 

the same transaction* as the hurting of Hanma 
and Yellia aud the wrongful conrinement of 
Hanma and Yellia. The identity of circumstance 
is impaired by tbo differences of time, place and 
persons present. The fact that all the offences 

charged are said to Lave occurred in one police 
investigation conducted by the prisoners is in 
my opinion, a very artificial bond of union. 
Ihis investigation was conducted, it appears, at 
different limes by different policemen tried at 
this trial; they did not act all four together 
A reference to Taylor on Evidence (Edn. 4). 

^ Russell on Crimes, 
tii.an. ej, p. uCe, helps us to understand what is 
meant by the same or one entire transaction, 
in the cases cited in S. 809 of TayJor on the 
Doctrine of Election, the existence of concurrence 
or proximity of time appears to have been tho 
general criterion as to whether several felonies 
could be tried at the same trial." 

In Emperor v. Jethalal (l2) fche above 
case in Queen-Empress v. Fakirapa (ll) 
was followed by Batty, J , agreeing with 
J. In the result I hold that on 

[13; [1905] 29 Bern. 449. 
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the of this case there was a clear 
rnis-join.lcr ot clitTerent transactions con¬ 
stituting ditTerent oflences by dilTerent 
nersons. 1 would therefore set aside the 

A 

whole pioceedings. A retiial is or rather 
at least two lotrials are. neccssaiy as 
regards accused 1 and 2 who are 
res[)onsiblo police oliieers against whom 
serious charges liave been made. As re- 
garris accused d, 4 and 0, they are ordi¬ 
nary police constables who must have 
acted under the orders of accused 1 and 2 
and I do not think their retrial is neces¬ 
sary. Their sentences in the illegal trial 
having been set aside, the tines paid will 
he refunded to thorn if recovered. As 
regards accused 1 and 2, I tiiink that this 
cooiplicated case bhouid lie retried in the 
Sessions Court by the Sessions Judge 
himself, who is presumably more ex- 
])0rienced in criminal trials than the 
Assistant Sessions Judge. Detailed charges 
(one charge for each separate ofience 
against each accused) should he framed, 
each charge containing detailed counts 
necessary to make the accused acquainted 
with the particulars of the acts with the 
commission of which he is charged. There 
should bo at least two separate trials, 
one for the acts against P. W. 4 
between the 2nd and the 4lh. and an- 
other for the acts against P. W. 4, 11, 
12, 13, 14 and 22 between the 5th and 
7th May. As pointed out by the learned 
Public Prosecutor, I do not see why 
charge for ofl'ences under S. 220, I. P. 0., 
should not be added in each trial against 
each of the accused with subsidiary 
counts under that charge. S. 220 is as 
follows; 

"Wboevor, being in any ofRce which gives 
him legal autbority .... to keep persons in 
confinement, corruptly or maliciously . . . . 
keeps any person in confinement, in the exercise 
of that authority, knowing that in so doing he 
is acting contrary to law shall be punished 
with imprisonment of either description lor 
a term which may extend to seven years or 
with fine or with both.” 

The facts appearing in the evidence 
ssem to make S. 220 apply applicable. 
If S. 220 is added, there should be at 
least three charges for the three offences 
in each trial against each accused. It is 
the province of the Sessions Judge to frame 
the charges for each offence against each 
accused with subsidiary counts in full 
detail, and 1 think it is not advisable for 
me at this stage to undertake the task of 
formulating all the charges and accounts. 


Napier. J.— Three questions arise on 
this petition. The first is, whether the 
whole trial of the accused is bad for mis. 

joinder; the second, whether the charge 

is bad; and the third, whether certain 
statements taken by the Superintendent 
of Police and the Deputy Superintendent 
of Police from the witnesses in the case 
were wrongly admitted in evidence. In 
my opinion the first objection fails. I 
quite agree with the view expressed by 
Abdur Rahim, J., in two cases, namely 
in Clioragutli \’enkaia(lri v. Emperor{l} 
and Criminal Appeal No. 661 of 1917, re¬ 
ported as Krishna Anyar v. Emperor 
that the question whether events form 
part of the same transaction must eren- 
tually depend upon the facts of each par¬ 
ticular case. I am of opinion however 
that this is one of the cases where such 
community of purpose or design and con¬ 
tinuity of action exist as are required to 
link together the different actsintoooe 
and the same transaction as stated in 
Choragiiili Venkatadri v. Emperor (7), 
the principle being founded on the lan¬ 
guage to be found in Emperor v. Shenij- 
alii (13). It is true that there is no evi¬ 
dence that the two chief officers of police, 
the Sub-Inspector and the Head Consta¬ 
ble, conspired together prior to any action 
being taken to arrest certain persons and 
get information out of them legally or 
illegally. But, in my opinion, prior con-| 
spiracy is not required. As long as tnej 
actions flow out from another in acon-j 
tinuous stream. I am of opinion that tbe* 
doctrine applies. I can find nothing 
principle which requires that all these s, 
should bo completed on the same day- 
The language used in the casoie ® 
proximity of time is one of the essen la • 
I quite agree; because, if there w ° 
proximity of time, there is j 

show that subsequent actions were p 
of the train of events. But in this e^ 
it is proved that the Sub lospoctor a 
the Hoad Constable arrested P- * 
brought him back to Koilpatti; and 
the Head Constable left Koilpatti 
next day and arrested all the rest 0 
accused. Three of them, namely ^ ' ^ 

4. 11 and 12 were then brought 
and it is charged that each of the , 
tortured to implicate both jjjdi 

the others. These proceedings, 

extended over 5 or 6 tarsi 

to be connected together by _s— 
(ISTugbsfa? Bom. 135. 







1919 Kdmaramuthu v. Emperor (Napier, J.) Madras 497 


sequence of events and thus to be a series 
of acts forming the same transaction 
within the meaning of Ss. 235 and 239, 
Criminal P. 0. I must express my dis¬ 
sent from some of the observations to be 
found in the case strongly relied on by 
the petitioners, namely, Queen-Evipress 
V. Fakirappa (ll), though I express no 
opinion as to the correctness of the deci¬ 
sion. I am therefore of opinion that the 
trial is not bad for misjoinder. 

I am however strongly of opinion that 
there has been a violation of the provi¬ 
sions of Ss. 221 and 222, Criminal P. C. 
Those sections retiuire that the charge 
shall state the offence of which the ac¬ 
cused is charged and sliall contain such 
particulars as to the time and place and 
the persons against whom it was com¬ 
mitted ns are reasonably sufficient to give 
the accused notice of the matter of winch 
he was charged. In this case there is 
but one charge consisting of two para¬ 
graphs. The 6rst charge is, that all the 
five accused on or about the 2nd to the 
6th days of May wrongfully confined six 
persons for the purpose of extorting from 
three of them information which might 
lead to the detection of an offence. Para. 2 
charges that all the five accused caused 
hurt to the latter three persons for the 
purpose of extorting a confession. No 
date is mentioned in para. 2, but it must 
he assumed that the dates intended are 
the 2nd to the 6th. Now it is not sug¬ 
gested that all the five accused did any¬ 
thing in concert prior to 5th May, nor is 
it suggested that all of them arrested all 
of the persons named in the charge, nor 
is it suggested that all of them caused 
hurt to all three of the persons named in 
the charge. It was impossible for fcho 
accused to know what acts on what par¬ 
ticular dates were attributed to each or 
any of them, and it seems to me that 
they most have been prejudiced in their 
defence by this charge. Not only that, 
but the charge does not even contain the 
words or any of them” after the persons 

confined or hurt, so 
that the conviction amounts to a finding 

that all of them confined all the persons 
stated to have been confined and caused 
hurt to all the persons to whom hurt 
wasoaused. I cannot conceive a charge 
which would be m grosser violation of 
the principles of the Code. There would 
have been no difficulty in framing specific 
charges against each of the accused with 
1919 M/ea k 64 


reference to each act in which he took 
part. In a case which came before this 
Court quite lately and is reported as 
Krishjta Ayyarv. Emperor {(j), a consi¬ 
derable number of people woro charged 
with rioting and hurt to savornl members 
of the police force. The greatest care 
was taken to make the charge specific 
witii regard to each of the accused and 
no less tnan 32 charges were framed 
against the accused, with the result that 

no question of improper charge could bo 

raised. The only answer to be found to 
this serious objection is that the vakils 
for the accused never raised the objec¬ 
tion. but confined their objection to mis¬ 
joinder. I am inclined to think that in 
taking the point of misjoinder they had 

in mind the badness of the charges and 

did not realize that if the charges were 
properly framed they might in a proper 
case be tried together. But even if no 
objection was taken, I cannot but think 
that the accused must have been pre- 
judiced. 

The last point is as to the statements 
taken from witnessess bv the Superinten- 
dent of Police and his Deputy. In my 
opinion it is impossible to say, nor do I 
think that either the Superintendent or 
his Deputy ever formulated in their 
mind, the positions in which at any time 
they were acting. The proceedings were 
initiated by the District Superintendent 
because he suspected that there had been 
concoction in the charge of dacoity laid 
against certain accused persons. He acted 
promptly and rightly in at once taking 
steps to get at the truth and he examined 
a certain number of witnesses, with the 
result that he was satisfied that the 
charge was false and in consequence asked 
the District Magistrate to instruct the 
Public Prosecutor to apply for leave to 
withdraw the case, /or which leave was 
granted by the Sessions Judge. He then 
made a few further inquiries himself and 
left his Deputy to examine other wit¬ 
nesses. In the end be filed before the 
Magistrate on l2th September two doou 

he report required by 
S. 157, Criminal P. C., and Ex. II, the 
6nal report under S. 173, namely the 
charge sheet. In Ex. E we find that he 
puts himself down as the informant at 
the police station and also as the investi- 
gating officer I om_ quite clear that be 
did not consider seriously what the lega] 
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hearing of E was, and that when he 
tilod both Exs. E and II on 12th Sepfcom- 
liar, he was merely putting tlie result of 
all his inquiries into the form required 
l)v the Code for the institution of pro- 
ceedings. I am sure that he could not 
say at what stage he was holding a de- 
partmental inquiry and at what stage he 
began to investigate, nor do I think that 
the Deputy Suiierintendent could be more 
debmto. 

The confusion arises naturally from 
the fact that the persons, the subject of 
the inciuiry, were his departmental sub¬ 
ordinates and from the fact that he was 
obviously anxious to inquire into the 
nutter himself so that there should be 
no further miscarriage of justice. It 
would be suflicienb to my mind to say 
that having signed as investigating officer 
he cannot now be heard to say that he 
was not investigating. But even if that 
is not so, I am satisfied that the state- 
ments taken from the witnesses and signed 
by them come within the mischief of 
S. 1G2. Criminal P. C. S. 100 empowers 
police officers making an investigation to 
require the attendance of persons acquain- 
ted with the circumstances of the case, 
but S. 162 protects such persons from 
being pinned down to the statements re¬ 
corded by the police. The date of the 
information is given as 12th August, and 
S. 157 requires that investigation shall 
at once proceed. It is admitted that no 
person other than the Superintendent and 
his Deputy did investigate, and I there¬ 
fore feel bound to hold that the state¬ 
ments wore recorded in the course of the 

investigation. I am therefore of 
that Exs. F. M and K are inadmissible in 
evidence and their reception vitiates the 
trial. As my learned brother is of opm- 
ion that the trial is bad for misjoinder I 
agree that there should be a retrial of 
accused 1 and 2 in the manner indica. 
ted by him. Specific charges should be 
framed against the accused in those trials 
and Exs. F, M and K should be excluded 

from evidence. 

S.N./b.K Order accordingly. 
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Oldfield and Sadasiva Aiiar.JJ. 
Siibhii Reddi —Decree-holder—Appel- 
lant. 

V. 


Poiinambala Reddi and oiliers—Re¬ 
spondents. 

Misc. Second Appeal No. 51 of 1917, 
Decided on 8th March 1918, against 
order of Sub-Judge, Triebinopoly, in Ap- 

peal Suit No. 153 of 1916. 

Civil P. C (1908), O. 21. Rr. 91,92 and93, 
— Sale declared invalid—Refund to auction' 
purchaser without application to let aiide 
sale, cannot be allowed. 

A purchaser an e^^ecution sale which has been 
hold to be invalid is not entitled to a refund of 
the purchase-money deposited by him in Court, 
unless he gets the sale set aside under 0.81, 
R. 92. Court sales are held without wirranlyof 
title and when a sale is deelared tobeinvilld, 
the purchaser will not be relieved fromthela* 
unless he has availed himself of his sUtulon 
right to get an order in execution proceedlop 
for re-pavment of the purchase-money. IH-C- 
437.aud37 J. C. 9. Foil; 30 l-C. 627 ; 7 1.0,955 
and j6 I. C 50, Expl. and Disl. fP499C2,P5()0011 

M, S. Vaithianatha Ayyar-ior Appel- 

lant. „ , , 

T. R. Vaithianalkaniov T.V. Venm 


rama Ayyar —for Eespondeots. 

Judgment. —The order under appM* 
is one dismissing an execution petition by 
a transferee, a decree-holder, for recovery 
by sale of certain items of property m 
which the counter petitioners, responoents 
are interested. The decree, one for °^**?*^‘ 
ance, was executable against those ite 
and another No. 11. which was actaaiiy 
brought to sale and purchased by on 
Umapathy Eeddi. This sale was con¬ 
firmed on 9th April 1913 andtheEiatm 
Munsif made an entry in the diary 
satisfaction of the decree to 
the proceeds was recorded. On 2o 
ruary 1914, however one i loj 

had filed Original Suit No. 154 of 1 , 

adeclaratioa that the items sold bo ° , 

to him and.bbatthe decree charging i 

the sale were invalid against 

defendants originally impleaded ''O 
decree-holder, the judgment-de 
terested in the property, 
spendent 6 here, Umapathy Bo 

another person, not .lideDcy 

present proceedings, duringtnep 
of the suit, the decree-holder » 
as the judgment (which we hav , 
for) shows, plaintiff’s pleader s ggeo- 

no one need be impleaded as ne 

tative. The suit accordingly ena 
17th December 1914 in a decree. 
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only fche present respondent 6 and 
Umapathy Reddi were parties, granting 
the declaration asked for. Meanwhile 
however on 16th February 1914oc 10 days 
before the institution of the suit, the 
present appellant, respondent, 6 and 
the other respondents, judgineut-dehtors 
interested in other items chargoj hy the 
maintenance decree, had joined withUma- 
pathy Reddi in a joint statement, which 
was died in Court as the basis of an ap¬ 
plication for (l) recognition of the first 
mentioned as transfer00.decree-holder;{2) 
an order permitting him to receive the 
sale.proceeds of item No. li which were 
in Court on furnishing proper security; 
(3) execution by him of the decree for 
the sum of Rs. 50 representing the main- 
tenance due for the year 13th -Tune 1912 
to 13th June 1913, This was filed in con. 
nexion with an application already made 
by appellant for execution; and the order 
passed recognized him as transferee, al- 
lowed him to take out execution for the 
amount due up to 13th Juno 1913 and 
Unnecessarily) directed him to take fur- 
ther steps by fresh petition. 

This order however notwithstanding, 
he was not impleaded in Original Suit 
No. 154 and after judgment therein TJma- 
pathy Reddi in Civil Miscellaneous Peti¬ 
tion No. 673 of 1915 obtained refund 
of the purchase money he had paid, on 
the ground that the sale had conveyed 
nothing to him, without notice being is. 
sued to anyone interestol in the disposal 
of the money, either to appellant or to 
any of the judgment-debtors. Appellant 
has now applied‘again for execution of 
the maintenance decree in accordance 
with the terras of the joint statement 
above referred to; and his application is 
resisted by respondents, the judgment- 
debtors other then respondent 6th, on 
tlie ground that the money realized hy 
sale of item No. 11 having been available 
. towards the decree amount and having 
been diverted from'its discharge through 
no fault of theirs and in proceedings to 
which they were not parties, appellant 
should be allowed to execute further only 
after giving credit for the amount thus 
foregone. The lower appellate Court’s 
ground of decision against appellant was 
that thejudgment in Original SuibNo. 154 
was obtained behind respondents’ backs 
and cannot bind them, the implication 
apparently being that they should nob be 
prejudiced by what followed on it. The 


same argument however is available in 
favour of appellant, wlio also was not a 
party to that judgment. Hero the case 
has been argued also on the ground that 
the money in Court was available fori 
payment to appellant and that his right 
to it is still valid, since it can ho toimina. 
bed only by an order for ro payment to 
the purchaser under 0. 2], U, 03, Civil 

F. C., which could not and caunot legally 
he passed, because the sale has not been 
set aside in proceedings of which the per¬ 
sons affected th. roby have had notice 
under R. 92. Ai»poIlant therefore is at 
liberty to recover from the purchaser the 
money which he has irregularly been 
allowed to draw, not to execute for the 
amount a second time. Contra it is argued 
that, even if appellant had known of the 
with drawal of the money, it would have 
been futiloasibwas not obligatory on him 
to wait for an application hy the purchaser 
for repayment under R 93, which, in 
viewofthercsultofOriginal Suit No. 151, 
he couldnot have resisted. 

Of this view the former commends it¬ 
self. In Mohidin Ibrahim v. Mahamed 
Meera Levni (1), Napier, J., hold under 
the present Code that the auction.purcha¬ 
ser has no longer a substantive right to 
recover his money, but with refereuce 
to the wording of R. 93 only a statutory 
right to get an order in execution pro¬ 
ceedings for its repayment, if he dis¬ 
covers tlie absence of interest before the 
confirmation of sale, and he did nob do so 
in the case before us. This conclusion 
was merely obiter. But the point was 
raised directly and the conclusion was 
the same in Nannu Lai v. iJhafjwan Das 
(2), and the reasoning in these two cases 
is, in our opinion correct. On the other 
hand we have been referred to Parvatki 
Ammal y. Govindasami Pillai (3). in 
which Napier, J.’s views were criticized 
althongh theiiwcorrectness was not direc¬ 
tly relevant, on the ground that general 
principles entitle a purchaser who loses 
the land to recover the purchase money. 
But, with all respect, this disregards the 
fact that Court sales are held without 
warranty of title and that when, as in 
the recent case, the purchaser has not 
availed himself of his right under R. 9] 
to have the sale set aside, there is no 
reason fo r relieving him from hia loss. 

1 (isisinTcMiT! 

2 39A11.114=37 1.0.9. 

3 119161 89 Mad. 803=80 I. 0. 827. 
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Against the decision in Namui Lai v. 
Bliagjran Das (2) we have been asked to 
set the earlier decision in the authorized 
reports of the same High Court, Mnhavi- 
viad Najih Ullali v. Jai Naraia (4) and 
Prasajina Kumar Bhattacharjee v. Ibra. 
/u'm Mirza (5). But Richards, J., 
who took part in both the Allahabad deci¬ 
sions and delivered the judgment in the 
latter, stated in doing so that the atten¬ 
tion of the Court was not called in the 
earlier case to the alteration in the Code, 
the effect of which was the basis of 
Napier, -T’s reasoning and which we re- 
gard as decisive of the purchaser’s rights. 
The Calcutta case (5) is no doubt directly 
in appellant’s favour. But the ground 
of decision was similar to that in Par- 
vathi Anvnal v. Govindasami Pillai (3) 
and is open to similar objection; and the 
references to authority in connexion with 
the effect of the change in the law intro¬ 
duced by the present Code are. with all 
respect inconclusive. For of the two 
cases referred to, Rustomji v. Vinayak 
Gangadkar (Q) not clearly decided 
on that Code, the head-note of 35 Bom. 
29. being misleading, since the sale had 
been held before 1904, when an appli¬ 
cation for the removal of obstruction was 
rejected; and Muhammad Najib Ullah 
v. Jai Narain (4) has been dealt with 
supra. Jn these circumstances we adhere 
to the opinion expressed by Napier, J., 
and eventually by the Allahabad High 
Court and hold that the purchaser had 
no right to a refund of the purchase 
money, if only because he had not com¬ 
plied with R. 92 and had the sale set 

aside. 

The result is that the money was re¬ 
moved from Court irregularly or illegally 
without notice to either appellant or 
respondent, and the question is which of 
them is to bear the loss. The answer is 
plaint its owner at the time of its remo- 
val. It is not disputed that it belonged 
to one side or the other; and it is in our 
opinion clear that quite apart from the 
Court's order of 9th April 1913 re¬ 
garding satisfaction already referred to, 
the legal authority for and the effect of 
which is doubtful, it belonged to ap¬ 
pellant- It represented respondent’s pro¬ 
perty, which h ad been sold for appel- 

(4) A. I. R. 1914 All. 252=36 All. 529=26 
I. 0. 69. 

(5) [1917] 41 I. 0. 924. 

(6) [1911] 85 Bom. 29. 


lant's benefit. Nothing respondents coaid 
have done, could have made it payable to 
them or, after the sale had been cod. 
firmed, could have entitled them to res. 
toration of the property. That it was 
appellant's was recognized by all parties 
in the joint statement already referred 
to; and the only inference from the pro- 
vision in it for his giving security before 
drawing it is that with reference to the 
pending Original Suit No. 154 be admit¬ 
ted his responsibility to respondents for 
crediting it in their favonr. It was 
presumably because of his inability to ful¬ 
fil that obligation that he delayed in 
drawing the money, and although his 
delay was not the cause of the irregn- 
larity which effected its removal, ifthfl 
delay had not occurred, that removal 
could not have been effected. In these 
circumstances the money must be r^ard* 
ded as appellant's and respondents con¬ 
tention must prevail. 

The lower appellate Court has over¬ 
looked the fact referred to by the Du- 
trict Munsif that appellant is. in any 
case, entitled to execute against respon¬ 
dents for Rs. 50. the amount ssttled m 
the joint statement as due for the 
13th June 1912 to 13th June 1913. Ih 
appeal against order most therefore 
allowed to this extent, the lower appe 
late Court’s order being modified accord¬ 
ingly, the petition being remanded to cu 
District Munsif for 're-admission and 
posal according to law in the light o 
foregoing. The appeal is., iri * 

pects, dismissed. The parties w P 
and receive proportionate costs throng 
provision being made for them m 

final order. „ j 

S.N./r.K. Appeal partly 
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Abdub Rahim and Oldfield. JJ- 

P. K. Nanjuudasamy Chetty"^^^^ 
dant—Appellant. 

Kanagaraju and 
Defendants—Respondents. 

Civil Appeal No. 

on 3rd October 1918, against g 
Temporary Sub-Judge, Ranmad 
No. 72 of 1914. . 

(a) Hindu Law-AUenBlion-Man 
it not valid except for « is tb»* 

The general rule of 'i, j tnnaa 
managing member of an undivided 
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or aoy other member canoot alienate any portion 
of tho family properly escopt for necessity. 

[p 605 on 

(b) Hindu Lew—Alienation—Co-parcener— 
Alienation of his share for consideration is 
valid but not gift. 

Under tho Mitakshara Law, however as pro* 
valent in the Madras Presideuoy a co-parcencr 
may alienate his own share either in the whole 
of the family property or in any particular item 
of it for valuable consideration. He cannot 
however make a valid gift of bis share. 

LP 505 C 2] 

(c) Contract Act (9 of 1872), S. 2 (d)-Gift 
by co-parcener of bis share in consideration 
of marriage is valid—Hindu Law, Aliena¬ 
tion. 

A gift made by a co-paresner in pursuance of a 
promise in consideration of marriage is an aliena¬ 
tion for consideration within the rule of Hindu 
law and is valid and is enforceable against the 
alienor’s ebarc. [P 505 C 21 

T. Narasimha Aiyangar—for Appel- 
lant. 

C S. Vencatackariar and S. Gopala 
Sarma-’tox Respondents. 

Judgment.— The only question argued 
in the appeal is as to issue 3. That 
issue raised the question whether the 
alienation in favour of defendant i was 
valid. Defendant 4 is the daughter of 
the divided brother of defendant 1, now 
dead. The plaintiff is the adopted son of 
defendant 1. and he sued for partition 
and accounts and for similar other reliefs. 
Defendant 14, the appellant before us, 
who is the husband of defendant 4 whose 
heir is defendant 14, being her husband, 
died since the institution of the suit. 
The alienation in question was made by 
a document, Ex. 3, dated I9bh May 1909. 
By it defendant 1 purports to settle some 
of the property in dispute on defendant 4, 
and tho validity of that settlement ac¬ 
cording to the case of the appellant, 
would depend on whether it was made in 
consideration of defendant 14 marrying 
defendant 4. The property would belong 
to the joint family, and defendant 1 would 
not have been entitled to settle any pro¬ 
perty belonging to tho family on defen¬ 
dant 4, if at the time the plaintiff had 
been adopted. The learned pleader for 
the appellant tried to show that the pro¬ 
mise, according to the witnesses examined 
by him in connexion with this question, 
was made before the adoption of the 
plaintiff by defendant 1. But we do not 
think that the evidence at all clearly 
makes this out. We cannot therefore 
uphold thie contention on the part of the 
appellant. 

But the learned pleader next argues 
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that even if tho promise to settle tho - 
property was made after tlio adoption of 
of the plaintiff by defendant 1, since 
defendant 1 upheld tho deed of transfer, 
Ex. 3, in his written statement bled in 
the suit, the settlement will ho effective 
at least to tho extent of defendant I’s 
half share in tho properties The ovi- 
(lenco relating to the alleged promise in 
consideration of marriage consists mainly 
of the evidence of four defendants’ wit. 
nesses, D. Ws. 1 to 4 before the Com¬ 
missioner. They were examined on com- 
mission at Salem, the parties being resid¬ 
ents of Madura District. It appears that 
the Commissioner, Mr. Anantrama .\iyar, 
who we understand, is a vakil of tho 
Salem Court, sent a telegram on 17tb 
February 1916 to Mr. P. S. Ganapathi 
Aiyar, a Vakil of Madura who was ap¬ 
pearing for the plaintiff, saying that he 
had fixed 19th February for the examina¬ 
tion of these witnesses. On the lOth 
however nobody appeared for the plaintiff 
and there was no cross examination of 
the witnesses. On that date however, 
the Commissioner had received a telegram 
sent by Mr. Ganapathi Aiyar asking for 
adjournment of the examination till the 
Slst. Bat he refused to adjourn the 
examination as he had to return the war¬ 
rant on that very day. It is quite clear 
on these facts that the plaintiff’s pleader 
was not given sufheient opportunity to 
be present at the examination of these 
witnesses before Mr. Anantrama Aiyar 
and that the plaintiff should therefore 
be given proper opportunity of cross-exa- 
mining the witnesses, D. Ws. 1 to 4. 

We must therefore ask the Subordinate 
Judge to send us a revised finding on the 
question whether there was a promise 
made by defendant 1 to settle certain 
properties in consideration of defen¬ 
dant 4’a marriage with defendant 14 after 
giving proper opportunity to the plaintiff 
to cross- examine the above witnesses before 
the Commissioner at Salem. We allow 
two months for finding and 10 days for 
objections. 

Finding.—I have been directed by 
th High Conrt to submit a finding on the 
following points: 

'‘Whether there was a promise made by the 
defendant 1 to settle certain properties in 
consideration of defendant 4’s marriage with 
defendant 14 ?” 

Before taking up the oral evidence 
on the defendants' side in regard to this 
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point, f shall notice the documents hear¬ 
ing upon it. The earliest documents 
tk'arin;^ upon the question are Ex. 4 
serie:;, letters written by defendant 1 
between 25th May 120S and 17th June 
tOOS, These letters which precede the 
settlement deed, Ex. 3, by about a year 
do not refer to any previous promise of 
settling* any property on defendant 4 by 
defendant 1. All of them refer to a will, 
which defendant 14's grandfather seams 
to have pressed on defendant 1 to execute. 
From these letters it would ai»pcar that 
defendant 4's consummation marriage 
had been put otT indefinitely after her 
attaining jiuherty and when defen¬ 
dant 1 wanted defendant 14’s father and 
dofenlant ll to celebrate that marriage 
all this negotiation botwoen them ap- 
pears to have taken place, defendant 14's 
father trying to-take advantage of the 
opportunity by bringing pressure upon 
defendant 1 to gift or bequeath some 
property to defendant 4. Ex 4, dated 
25th May 1908, states that, as said by 
defendant 1, he would prepare a draft 
will in respect of the seeru and varisai 
of his daughter Sarathambal and send it. 
It does not refer to any promise to settle 
any properties in consideration of the 
marriage already celebrated. Tlien, Ex. 
4-b, the next document in the order of 
date, refers to a conversation between 
defendant 1 and defendant 14’3 grand¬ 
father to the effect that the latter had 
asked defendant 1 to execute a will in 
favour of Sarathambal and register it and 
states that be is ready to do so. 

It also states that defendant 1 is ready 
to act up to what had been talked about 
at hut or originally. Ex. 4 (a) is dated 
11th June 1908. This letter also refers 
to defendant Id’s grandfather's personal 
request to defendant 1 to execute a will 
in favour of his daughter, Sarathambal, 
and it recites also that a draft will had 
been prepared and sent by him to defen¬ 
dant Id’s father and requests him to re¬ 
turn the same for being registered. There 
is also a request in the same letter to 6x 
a date fur celebrating the nuptials or 
consummation marriage of Sarathambal. 
Ex. 4 (cj, the last letter, dated 17th June 
1908, recites that as originally talked 
about defendant 1 intended to execute a 
will after defendant 14 bad gone to him. 
This refers to the draft will being sent 
to defendant Id’s father, wherein he says 
he has set apart certain property for the 
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ebatram and certain properties for Sara, 
thambal (defendant 4) and certain other 
properties to the adopted son, the plain, 
tiff. It refers also to the irksome or 
inconvenient position in which defendant 
1 and his daughter Sarathambal had 
been placed owing to the delay in the 
celebration of the santhimuhoortham or 
the consummation marriage and it says 
that on that account defendant 1 had 
lustily consented to the word of defen. 
dant 14’s grandfather and had prepared 
a draft will and sent it up. As noted at 
the outset these letters do not refer to 
any promise by defendant 1 at the 
time of defendant 4’s marriage to settle 
any property on her. The draft will 
which defendant 1 had prepared and sent 
to defendant 14’s father, defendant 14 
has not chosen to produce, rather sup- 
presed, it. 

The will referred to in these letters 
seems to have been proposed or arranged 
for by defendant 148 grandfather, and 
consented to by defendant 1. They do 
not bear upon the point under considera¬ 
tion. Next, in the order of date, we have 
Ex. 3, the settlement-deed itself, which 
is dated 196h May 1909. This document, 
after reciting that defendant 4 bed been 
brought up by him as his foster-daughter 
and got married to defendant 14, states 
that the properties mentioned in it arfl 
gifted to her out of love for her mam* 
tenance, according to the promise m^oe 
by defendant 1 to defendant 4 prior to 
the adoption of the plaintiff to gift these 
very properties to her. This does not 
refer to any promise at the tiino of the 
marriage of defendant 4 to defendant 1 • 
If any promise bad been made by defen¬ 
dant 1 to gift the very properties men¬ 
tioned in this document at tho t*me o 
defendant 4’s marriage, then it “i • 
cult to understand why the same has oo 
been recorded in it but a different pre¬ 
mise altogether apparently prior to 
plaintiff’s adoption having no 
with defendant 4’s marriage is specioce 
mentioned. This document, 
it does about a year after Ex. 4 
must be expected to make mention o 
promise about the time of tnirnage 
had really taken place. The * 

it of such a promise is very aigm 
We have next the written ®tat®mfln 
defendant 1, defendant 4, defen a 
and defendant 14 in the 
written statements by defendan 
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1 were filed on 13th November 1013, In 
Para. 8, defendant I’s written statement 
he simply says that in consideration of 
his having brought up defendant 4 Nvith 
Affection he had given certain properties 
to her under the settlement deed with 
the object of making some arrangements 
for her. 

There is not a word at all in this 


written statement about any promise 
made by defendant 1 at or about the time 
of defendant 4’s marriage to settle these 
very properties on her in consideration of 
her marriage. If such a promise were 
true, certainly, it should have found a 
place in defendant I’s written statement. 
In defendant 4’s written statement, in 
para. 4, she states that at the time of her 
marriage, as the bridegroom’s people de¬ 
manded sridhanam defendant gifted the 
properties, items 3 to 8 in Sch. A, as 
sridhanam to defendant 4 and that she 
was enjoying the said items, and in pur¬ 
suance thereof defendant 1 had executed 
in favour of defendant 4 a registered 
deed. This allegation in the written 
statement would clearly points to the fact 
that these items 3 to 8, Soh. A were 
actually gifted to her as sridhanam at 
the time of her marriage and that she 
was enjoying the same from that date 
till the date of Ex. 3, the settlement 
deed. It would negative any promise by 
defendant 1 at the time of defendant 4’8 
marriage to settle any property upon her 
in consideration of the marriage, as the 
gift itself would appear to have been 
actually made then. Clearly, then, the 
allegation in defendant 4*8 wTitten state¬ 
ment is against the present contention of 
defendant 14. 

We have next in the written state- 
raent of the minor defendant 13, filed 
on his behalf by defendant 14, his father 
and guardian, on 9th December 1914, 
tliat is, after the death of defendant 4, 
the plea, in para. 4, that according to the 
demand by the bridegroom’s people at the 
time of defendant 4’8 marriage defen¬ 
dant 1 agreed to give sridhanam and in 
pursoance of that agreement or promise 
he executed the settlement deed in favour 

P ^ giving away items 3 

to 8 m Sch. A. In defendant 14‘s writ¬ 
ten statement, filed on 27th August 1916, 
the same plea or the same allegation is 
made in respect of this agreement or 
promise by defendant 1 to settle or to 
give some sridhanam to defendant 4 . 


We see, thus, that there is a patent and 
clear difference in the plea r.'iised by 
thorn regarding the point under consi¬ 
deration. Whilo defendant 4 would say 
that there was an actual gift of tlio items 
at the time of the marriage defendants 13 
and 14 would have that thero was simply 
a promise to gift them, not an actual 
gift, which promise was performed later 
on by the execution of the settlement 
deed, Ex. 3. Defandant 13 came in as 
the heir and legal representative of de¬ 
fendant 4, and defendant 14 as the heir 
of defendant 13, and the latter has 
tried to change the plea pub forward by 
defendant 4. 

Bearing then the above facts and 
circumstances, we have to approach the 
oral evidence on thedefendants’ side. Of 
the four witnesses on the defendants’ 
side, the witness 4 knows nothing person, 
ally of any arrangement at which the 
defendant 1 made any promise to settle 
any items on defendant 4. lie simply 
speaks to an admission of defendant 1, 
made some months after defendant 4’s 
marriage at a feast given to him in de¬ 
fendant 14*8 house, that defendant 1 
told him that he bad agreed to settle 
Rs. 2,000 worth of property on defen¬ 
dant 4. It is the defence witness 1 
that would say that he negotiated with 
defiendant 1 the marriage of defendant 4 
to defendant 14 and settled the terms 
of the marriage, and, one of the terms 
was that defendant 4 should settle on 
defendant 14 Hs. 2,000 worth of landed 
property sometime after her marriage. 
This witness is a distant relation of de- 
fendant H’s grandfather and though only 
an ordinary friend of his and had been 
only casually asked to settle a suitable 
bride for his grandson, he took the 
trouble of settling with defendant 1 the 
marriage of defendant 4 to defendant 14 
snd settled the terms also himself. De¬ 
fence witue38e82 and Ssaythatthey were 
present at the lagna patrika ceremony 
when the second witness's brother asked 
defendant 1 about the arrangement in 
regard to the marriage and stated that 
one of the terms was that defendant 1 
was to settle Rs, 2,000 worth of pro¬ 
perty on defendant 4 after her marriage. 
The second witness’s father is the mater¬ 
nal undo of defendant's 14 father. 

He would have that there was no dis¬ 
pute at the time of defendant 4's nup¬ 
tials between the parties, but we see, as 
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per Ex. 4 series, that there was higgling 
in bargaining between defendant 14’s 
father and defendant 1 in regard to the 
celebration of defendant 4’s nuptials. 
Witness 3 is also a distant relative 
of defendant 11 and defendant 14's 
father is an intimate friend of his, and 
though he could not remember the par¬ 
ticulars of any arrangement regarding 
marriages at forty or fifty lagna patrika 
ceremonies which he had attended, be is 
able bo remember the particulars of the 
arrangemonb at the hgna patrika cere¬ 
mony regarding defendant 4’s marriage 
as the defendant 14’s father was an 
intimate friend of his. I am not pre¬ 
pared to attach inuch weight to the oral 
evidence of those witnesses for defend¬ 
ants, namely witnesses 1 to 3, on the 
point and act upon it especially in the 
face of the omission of any such promise 
to settle properties in Ex. 4 series, in 
Ex. 3 and the written statements of 
defendants 1 and 4. The statement of the 
defence witnesses regarding this point is 
that some property, not speciBed or 
defined, worth Bs. 2,000 was promised to 
be settled. The statement in Ex. 3 is 
that defendant 1 had promised to settle 
these very items 3 to 8 in Sch. A, prior 
to the plaintiff’s adoption. On a con¬ 
sideration theiefore of all the above 
facts and circumstances I am of opinion 
that no jirotnise by defendant 1 to settle 
any properties on defendant 4 in con- 
sidoration of her marriage with defend¬ 
ant 14 has been made out by defendant 
14. I find the point, therefore, against 
defendant 14 and for the plaintiff. After 
the return of the ffnding the Court deli¬ 
vered the following. 

Judgment —We think upon the evi¬ 
dence submitted to us that the Subordi¬ 
nate Judge’s finding that the alleged pro¬ 
mise by defendant 1 to settle property 
worth Rs. 2,000 on defendant 4 at the 
time of her marriage is not proved, is 
incorrect. The evidence on the point 
oonists of certain correspondence and the 
deposition of certain witnesses. Defend¬ 
ant 4 was a daughter of a separated 
brother of' defendant 1, but she was 
brought up by him as a foster-daughfcor 
and he got her married to defendant 14, 
the appellant before us. The plaintiff, 
who is the adopted son of defendant 1 
and is also his nephew, instituted this 
suit for partition. After the death of 
defendant 1, during the pendency of the 
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suit, he amended the plaint asking for 
recovery of properties involved in the 
suit. We found, at the time we called 
for a finding from the lower Court on the 
point in question after giving the plain¬ 
tiff an opportunity of cross-examining 
certain witnesses, that there was no pro¬ 
mise proved to settle any property on 
defendant 4 before the adoption of the 
plaintiff. In Ex. 3 which purports to bea 
deed of gift there is allusion to sneh a 
promise, but apparently there is no other 
evidence which could support that 
statement. There is on the other 
hand evidence to the effect that at 
the time of the negotiation of the 
marriage—at what is technically called 
lagna patrika ceremony — defendant 1 
made a promise to give certain jewels 
worth Rs. 2,500 and settle properly 
worth Rs. 2,000 on bis foster-dangbler, 
defendant 4. On the former occasion 
there was no finding on this point and 
we therefore wanted that the evidence 


should be considered from this point of 
view, which would enable us to find whe¬ 
ther there was such a promise and if so, 
whether the alleged gift in favour of 
defendant 4 under Ex. 3, was valid and 
to what extent. The marriage took 
place some time in 1905 within a week 
of the adoption of the plaintiff. Defen¬ 
dant 4 attained majority some time m 
1908. At that time the question appar¬ 
ently was raised by defendant 14 and his 
friends as to defendant I’s settling some 
property on defendant 4 as promised by 
him. In the list Ex. 4 series, there is 
allusion to a promise, though the date of 
the promise and the exact nature of it 
to what is the amount of property to be 
settled is not mentioned. 

If the case of the appellant stood up^ 
the correspondence, we should beicchueo 
to hold that he has failed to naake oo 
his case. But we have the evident o 
several witnesses examined by thedefso* 
dauts, especially D. W. 4, to make o 
the case of the appellant. D. W's 1 to 
say definitely that at the time of 
lagna patrika ceremony they were pr 
sent and that there were negotiations 
tween the parties as to the , 

property to be settled. Then it 
ranged that property worth Rs. . 

should be settled by defendant 1 on de ^ 

dant 4 besides the jewels. I;* 
is a man of considerable positw 
Salem. Ho is the Union Obairma 
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a Member of the District and Taluk 
Boards in the District. He also owns 
considerable properties. lie says that 
he was invited to a feast in the house of 
defendant 14 in honour of defendant 1 
and his wife. That was a month or two 
after the marriage. On that occasion 
there was a talk as to what was given by 
way of a dowry and defendant 1 himself 
said that he had agreed to give jewels 
worth Es. 2,600 and settle property 
worth Es. 2,000 on the girl. Nothing 
whatever has been suggested against this 
witness. He is not related to either 
party and no sort of bias can be imputed 
to him. There seems to be no reason why 
his evidence should not be accepted; and 
this is also the evidence of all the other 
witnesses against whom nothing tangible 
has been alleged. 

There are certain inherent probabilites 
of the case which also we think bear out 
the story of the appellent. Defendant 4 
was not apparently a good looking girl 
and defendant 1 had to go from place to 
to find a proper bridegroom for her. 
He found oue at last in Salem, which is 
far off from the residence of defendants 
1 and 4. Defendant 14 who belonged 
to a good family was in very poor cir. 
cumstances and it seems to us extremely 
probable that there was negotiation as to 
the nature and amount of dowry. It also 
seems to be extremely likely that defen¬ 
dant 14 s people insisted on some proper¬ 
ties being settled. Bub no settlement 
was made at the time and defendant 1 
apparently put it off and the correspon¬ 
dence which has been filed in the case 
tend to suggest that at one time lie said 
that he would make a settlement by will. 
However that may be, wo think that a 
promise just before the marriage and in 
consideration of the marriage has been 
proved. 

What then is the effect of Ex. 3? It is 
not contended by Mr. Narasimha Aiyan- 
gar that this transaction would affect 
the share o{ the plalatiff io the properties 
m diBpBte. What he wants us to hold is 
that to the extent of defendant I’s own 
share the transaction is a valid and bind- 
ing one. Defendant 1 and the plaintiff 
were undivided co-parceners. The law 
18 well settled that the managing member 
of an undivided Hindu family or any 
other member cannotalienate any portion 
of the family property except for neces- 
.«ty. But a CO-parcener may alienate 
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his own share either in the whole of the' 
family property or in any particular it 0 ni| 
of it for valuahlo consideration. [See' 
Aiyyagari Vcnlaitumviayna v. Aiijua. 
yari Itamayya {!).] It is also settled 
law that a co-parcener cannot make a 
valid gift of his share. It is contended on 
behalf of the respondents (hat tlio iiiin- 
saction evidenced by Ex. Ill stands on 
thefooting of ft gift. Mr. T. Narasimha 
Aiyaugar contends that wo must treat it 
as an alienation for valuable considera- 
tion just like a sale or a mortgage. There 
is no express authority on the point and 
we have got to decide the question on 
general principles of Hindu Law as ob¬ 
taining in this Presidency. In this Pre¬ 
sidency, as already stated, alienation by a 
Hindu co-parcener of his share for a 
valuable consideration is recognized 
though it is not recognized in some 
other provinces where the Mitakshara 
law prevails. The question is whether 
a gift made in pursuance of a promise in' 
consideration of marriage isanaliena. 
tion for valuahlo consideration within 
the rule of Hindu Law. We are of 
opinion that it does come within the nilo, 
According to the Contract Act considera" 
tion is defined thus: 

When at the desire of the promisor the pro¬ 
misee or any other person has done or abstained 
from doing or dees or abstains from doing or 
promises to do Of to obtain from doing some¬ 
thing such act or abstinence or promise is called 
a con.sideration for the promise.” 

If a person contracts a marriage in 
consideration of a promise then it seems 
to us that the marriage is valuable con¬ 
sideration within the meaning of this 
definition. In this respect the law isi 
the same in India as in England. Ini 
England a promise made in considora-i 
tion of marriage is abinding and enforce- 
able agreement. Tlie definition of consi¬ 
deration as given in S. 2, Contract 
Act seems to be general and wide enough 
to cover such cases. 

That being so the next step in the 
argument of Mr. T. Narasimha Aiyangar 
is that this agreement entered into bet¬ 
ween defendant 1 and defendant 14 
was a valid contract which could he 
enforced against defendant 1. Wedonot 
think that this proposition can be doubt¬ 
ed. The settlement in Ex. Ill was 
made in pursuance of this contract. It 
seems to us therefore that such a settle* 
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ment an alienation for valuable consi- 
'leration. It be suggested that the 

Courts nf this Tresidency in upholding 
ilienatiun for consideration by a Hindu 
co-parcener are making an exception to 
the strict notion of Hindu law that 
until partition the co-pircener has no 
definite share in the family property, 
jhit once the validity of alienation for 
valuable consideration is recognized it 
seems to us impossible not to include 
such a transaction as this within the 
operation of the rule. None of the cases 
to which we have been referred laydown 
that tliis power of a Hindu co-parcener 
is merely conlinod to sales or mortgages; 
but the general proposition which we 
deduce from the decisions in Aiyyagari 
Venkataramnyya v. Aiyyagari Ramayya 
(1); Baba v. Tivima (2), Pounuswami v. 
Thatha (3) and Kosuri Ramaraju v. 
Ivalury Bomalingam (4) is that an ordi¬ 
nary simple gift for no consideration 
will not be upheld as distinguished from 
alienations for consideration. \Vc there¬ 
fore hold that defendant 14 is entitled to 
a half.share of items 3 to 8 in Sch. 
A. As regards item No. 5, it was 
argued by the Pleader for the respon¬ 
dents that as the sale to defendant 5 of 
that item by the defendant 4 has been 
found to be not binding on the plaintiff 
and defendant 5 has not appealed speci¬ 
fically regarding this item the appellant 
was not entitled to any share in this pro¬ 
perty. But defendant 5’s purchase was 
found to be ineffective and inoperative 
and defendant 5 not having appealed 
the property remains with defendant 4. 
Therefore defendant 14 is entitled to a 
share in that property as well to the 
extent of defendant 1 s share. The ap¬ 
pellant and respondent 1 will pay and 
receive proportionate costs from each 
other with respect to this appeal. In 
the lower Court each party will bear his 
own costs. 

S.U./r.K. Appeal allowed. 


2) U8841 7 Mad. 857. 

3) US861 9 Mad. 273. 

4) 11903] 26 Mad, 74. 
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Phillips and Napier, JJ. 

Samayan Servai and another —Appel¬ 
lants. 

V. 

P. K. Kadir Moideen Rowthan and 
ofRespondents. 

Second Appeal No. 39 of 1917, Decided 
on 17th October 1918, from decree of 
Dist. Judge, Madura, in Appeal Suit 
No. 509 of 1915- 

(a) Landlord and Tenant—Zamindari tank- 
bed and bund$—Rights of tenants stated. 

The rights of a tenant io a zamindaii task- 
bed and bunds are no higher than those of 
grazing, cutting fuel and fishing arising either b)' 
grant or by custom. IP 509 C1) 

|b) Specific Relief Act (1877), S. 54—Tank- 
bed used for storage of water for welfare ef 
raiyats under aiyacut—Suit to restrain from 
converaion for any other purpose ismainUw 
able —Maitenance of storage of lank on- 
necessary—Zemindar is under no obligation 
to preserve tank. . 

Where a tank-bed must necessarily be used 
for the storage of water for _ the welfare 
raiyats under the aiyacut, it must bemaiataww 
as such and the zamindsr, as also the assigned 
of the tank, should be restrained from cenven* 
ine it to any other purpose. Where ho*ewf 
the maintenance of a storage tank isunnec^aty 
and the raiyats under the aiyacut get Ibeir ac¬ 
customed supply from other sources, ^nd o 
damage is caused to them by the tank-bed M>ng 
used for cultivation or lor purposes other toa 
the storage of water, the zamindar „ 

obligation to preserve the tank for 
of water. (P 509 0 2, P MOO 1 

Et Srinivasa Aiyangar — for Appel¬ 
lants. 

Narasimha Iyengar — for Bespen- 
dents. , , 

Napier, J. —In this suit the pla'Ql^”*^ 
as representatives owning lands noo® 
the Sallivedan tank claimed reliefaS"*®^ 
the original owner of the j 

certain assignees of land in fcbe tank- 0 > 
alleging various acts by the assignees 
the'tank-bed which had deprivedthem 
their water facilities. The 
set up a number of pleas and among t 0 
alleged that the tank was not 
of irrigation for the plaint lands; that 
tank-bed proper was only 3 acres m 
tent and that they had not 
on it. These specific pleas have all 
found to be false. Some of the ac a 
leged against them have not been 
established bub the findings 'of the o 
appellate Court are as follows: ^ ®. ^ 
trict Judge has found that the 
has an area of 26 3/4 acres; that i i 
source of irrigation of Survey 
in respect of which this repress 
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suit is brought: that up to 1902 the suit 
lands were regarded as irrigible by the 
tank that prior to 1903 the tank-bel was 
lull of babul trees, that there was then 
no cultivation and that after 1902 defen¬ 
dant 4 began the cultivation in the tank- 
bed. He agrees with the other findings 
of the Subordinate Judge which include 
the finding that the channel forming the 
main source of supply to the tank lias 
since 1902 been obliterated and conver¬ 
ted into nanja lands. Then as to the 
acts of the defendant he finds that de¬ 
fendants 2 and 3, the assignees of the 
tank-bed have cut the channel witliin 
the tank-bed and put up a bund which 
prevents the water spreading all over the 
tank-bed and have otherwise prevented 
the tank being used for the storage of 
water. These findings are not contes¬ 
ted before us and the sole question is 
whether on the above findings the 
plaintiffs are entitled to have the tank, 
bed restored to its original condition. 

The commissioner’s plan and the sur- 
vey plan make it clear what was the 
position prior to 1896 and what is the 
present position. The tank lies just 
below two other tanks named Reddiar 
tank and Vadukar tank. Prior to 1896 
the western tank of the two other tanks 
that is the Reddiar tank was fed by a 
stream called Virasamarthu Odai flowing 
from the north and the eastern tank by a 
channel which conveyed water from an 
odai called Athan Odai taking its source 
in the Situraalai Hills. This odai ran 
from north to soutli east of the two 
upper tanks and east of the plaint tank, 
but the water was taken off by the chan- 
nel at a point north-east of the upper 
tanks. The plan also shows that the 
Athan Odai channel besides feeding the 
eastern tank ran down between the two 
tanks and discharged the surplus water 
into the plaint tank. It appears that 
some surplus water from the Vadukar 
tank passed into the plaint tank and a 
certain amount of rain-water which is 
practically negligible, flowed off the land 
eouth of the upper tank down to the 
bund of the plaint tank. These were 
the nominal sources of supply for the 
plaint tank. 

In about the year 1896 the Periyar 
channel was out across from east to west 
north of the upper tanks and the course 
of supply of all the three tanks was im- 
mediately altered. For the Reddiar tank 
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the water was brought froni the Poriyar 
channel down tdio old Virasaniarathn 
Odai direct to the tank, and fortlio V’alii- 
kar.tank a new channel was also lo l from 
the Periyar channel. This latlor chan- 
nel joined the course of the old .\than 
Odai channel where it ran hetuoen the 
two tanks towards the plaint tank and 
defen lants 2 and 3, tlie assignees of laiirl 
in tlie lied of the tank liave continued 
this channel down to the link hunl en¬ 
closed it by a bund and created an out¬ 
fall from it for the supply of the raiyats. 
The result is that at present the raiyats 
receive water direct from the Periyar 
channel together with possibly a little 
surplus from the Periyar water in the 
two upper tanks. The old channel 
the Athan Odai, has, as previously sta¬ 
ted, been obliterated and cultivated since 
1902 at least. The lower appellate 
Court has found tint plaintiffs have 
not suffered any damage by the present 
condition of the Sallivodan tank, and 
indeed it appears that having this abun¬ 
dant Periyar supply they are now culti¬ 
vating a second crop. These facts are 
to be found in tlie judgments of the 
Courts and are not disputed here. 

The Subordinate Judge states the pro- 
position arising from these findings in 
para. 9 of his judgment as follows: 

“ The case for the defendants is that einco 
the plaintiSs and other raiyats ate getting a never 
failing and sufficient supply of Periyar water, 
they cannot insist on getting the tank restored to 
its original state, especially as the channel from 
the Athan Odai which is its main source of sup¬ 
ply is no longer available owning to disuse and 
const(juent cultivation in the channel bed." 

He continues: 

" There is some force iu this contention but 
the Periyar supply is only a supplomimtary 
• fiource of irrigation. The raiyats have no control 
over it. Sallivedan tank is the .ancient and 
customary source of irrigations. Why should 
they sacrifice the natural source of water to which 
they are entitled as a matter of right, oven 
though they do not now eufTer for want cf water 
from the tank? Those two sources are still avail¬ 
able and nobody has a right to alter the custo¬ 
mary source of irrigation. I must hold that the 
plaiotifls have a right to have the tank so kept 
as to allow the accustomed quantity of water 
to flow through the lands," 

^ The District Judge states the proposi¬ 
tion more tersely. He says: 

The acts of the defendants restrict the plain- 
tln 8 accustomed user of the water of tho tank 
for irrigation and bo is entitled to an iojaoo* 
tion." 

He says also that the capacity of 
the tank as tank has, of course, been 
materially altered for the worse and 
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the plaintitls are entitled to have the 
whole tank-bed area of 25 3/4 acres 
available as a tank. It seems to me that 
tli3 i\UQstion3 which arise for determina¬ 
tion by us is as follows: 

(1) Whether the raiyats have a right 
that the old customary source of irriga¬ 
tion bv a storage tank should be main¬ 
tained; (2).whetlier defendants 2 and 3 
iiave done anytldng which infringes 
that right: and (3) whether, no da- 
mage having accrued to the plaintiffs 
they liave any cause of action against 
defendants 2 and 3. Mr. Narasimha 
Ayyangar has argued that the plaintiffs 
are entitled to have the storage tank 
and that defendants 2 and 3 by cultiva¬ 
tion of the lands and l)y the building of 
the Ijanks in the tank-bed have infringed 
that right. He contends that the fact 
that they have suffered no damage at 
present does not deprive them of their 
cause of action. 

The first difliculty in his way how¬ 
ever is this, that the old source of sup¬ 
ply was tlie Athan Odai which has 
disappeared. This disappearance oc¬ 
curred before the defendants did any 
of the acts complained of and it neces¬ 
sarily follows that the acts of the defen¬ 
dants have not caused the failure of 
water from the Athan Odai. Mr. Nara¬ 
simha Ayyangar has been compelled to 
concede this. But his argument is that 
if at any time the Periyar water supply 
ceased, the plaintiffs might be able to 
get the old Athan Odai channel restored 
and take the water from their old source 
of supply. Judging by the plan and 
from some evidence given in the case,^ I 
believe this to be a physical impossibility 
for it seems to me that the Periyar 
channel crosses the source of the Athau 
Odai. But assuming that this contin¬ 
gency might occur, the question is whe¬ 
ther the plaintiffs have now a right of 
suit against defendants. Mr. K. Srini- 
vasa Ayyangar argued that as there was 
no damage, the plaintiffs were not en¬ 
titled to any relief. Mr. Narasimha 
relies on the doctrine laid down in 
McCartney v. Londonderry and Lough 
Swilly Baihoay Co., Ltd. (l) that the 
owner of a tenement adjoining a natural 
stream has no right to divert the water 
to a place outside the tenement and that 
it was not necessary for a person having 
rights in the water of the natural stream 

(1) [1904] A. 0.301. 


to prove damage. This proposition is 
in certain circumstances unassailable, 
but it starts %Yith the proposition that 
the plain tiffs-have a right which may be 
affected, whereas the important ques¬ 
tion in this case is what are, the rights 
of the plaintiffs. 

Section 54, SpeciBc Relief Act pro. 
vides that a perpetual injunction may be 
granted to prevent a breach of an obliga¬ 
tion existing in favour of the applicant whe¬ 
ther expressly or by implication, when 
the defendant invades or threatens toin- 
vade the plaintiff’s right to or enjoyment of 
the property and among others, where the 
invasion is such that pecuniary compen¬ 
sation would not afford adequate relief. 
The question therefore to be determined 

is whether the plaintiffs have a right to, 

or to the onjoyment of the property, 
namely the tank-bed and secondly, whe¬ 
ther the defendants’ auction invadesor 
threatens to invade that right. Mr. Sn- 
uivasa Ayyangar at the beginning of me 
argument wished to contend before cb 
that the sole right of a zamindari raiyat 
was to have his accustomed supply o 
water made available for his fields an 
that he was not entitled to look to 9 
tank at all. I am nob certain that it le 

open to us at this stage of the case o 

consider a proposition which ° 

been pub forward at any earlier s ag • 
We have not before us any of the 
held by the plaintiffs, and the sol® 
bearing on the question is thefindiug 
'the tank was the old source of- 
This important question may arise 
decision and I would reserve my 

on it till then. But assuraiug tke ng 

of the raiyats to be to have their w 
from the tank, the question still re 
whether they have such a 
whole of the tank bed as to ® 
to insist on its total area being prfl® . 
and the tank bund being kept up 
a manner as to form a storage tan • 
the well-known instructions r-.jj 

Colleotors under the Presidency o 

St. George, dated October 
introduction of the.permanent so 
of zamindari land, the {he 

tinctly stated their wish to 
construction and care of the ta 
water-courses entirely bo the . .qJ 
vide p. 332, Vol. 2 of the Fifth 
this was held by the Privy j- the 

the Common law of this iLviija!/ 

leading case of the Madras 
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•Company v. Zamindar of Carvethidga. 
ram (2). The passage is as follows: 

'‘The tanks are ancient, and formed part of 
what may bo termed a national system of irri¬ 
gation, recognized by Hindu and Mahomedan law. 
by regulations of the East India Company, and 
by exoerlence older than history, ns essential to 
the walfare and indeed, to the existence of a 
large portion of the population of India. The 
public duty of maintaining existing tanks, and 
of constructing new ones in many places, was 
originally undertaken by the Qovornment of 
India, and upon the settlement of the country 
has in many instances devolved on zamindars 
of whom the defendant is one. The zamiodars 
have no power to do away with the tanks, in the 
maintenance of which large numbers of people 
are interested but are charged under Indian law, 
by reason of the tenure, with the dutv of preser¬ 
ving and repairing them.” 

The proprietary right of zamindars in 
their lands was established by the deci- 
sion of the Board in the case reported as 
Collector of Trichinoj)oly v. Lukkamani 
(3), and this right of ownership has al¬ 
ways been applied to waste lands and tank 
porambokes. And I know of no case in 
which it has been held that the rights of 
a tenant in a zaraindari tank-bed and 
bands are anything higher than the rights 
of grazing, cutting fuel and fishing arising 
either by grant or custom. It cannot 
therefore I think, be seriously argued 
that the plaintiffs, raiyats, have any pro¬ 
prietary right to the bed of the tank or 
its bunds, and the sole question really is 
whether their right to be provided with 
water from the tank is such a right to the 
enjoyment of property as cannot he varied. 
If it was to be contended that the water 
was property, the plaintiffs would be met 
with the difficulty that the water which 
now comes to the tank is not water from 
the old source of supply and that that 
old source of supply has been cut off, not 
by the action of defendants 2 to 4, but by 
persons over whom they have uo control. 
Their rights in the tank-bed and bunds 
must be correlative to the duty of zamin- 
dars, and the language of the Privy Conn- 
cil standing the duty of the zamindars is 
prima facie in their favour. I asked Mr. 
Natasimha Ayyangar for furtherautbo- 
proposition, but he was un¬ 
able to give me any, and indeed for the 
purpose of his argument assumed the po¬ 
sition which is now ih dispute. The 
matter is therefore one of first impres- 
sion and I find considerable difficulty in 
disposing of it. The Privy Council in the 

“ (3) L18781 1 I. A. 268=a8af. 818 (P. oT- 

(8) 118791 1 1. A. 8C4=8 8ar. 891, (P. 0.) 


passage above quoted liave stated that the, 
preservation of tho .tanlcs is essential to' 
the welfare and indood to tho oxistonco of 
alarge portion of tho popnliitiou of (ndia. 
That is tho foundation of tho dutv. and it 
goes without saying that wlicro a ntoragoj 
tank is essential for tlie welfare of the rai- 
yatsunderlho aiyaciU, that tank miistho^ 
maintained. But lioro wo havo the find-' 
ing that a storage tank is not essential. 
The finding is that since 1902 at least, 
if not a few years previous, tho whole of 
the water given to tho raiyats out of 
their tank has come from tho Periyar 
Channel. It may be and probably is the fact 
that for the first few years tho water 
from the channel was allowed to accu¬ 
mulate in the tank bed, but it is obvious 
that that accumulation conferred no be¬ 
nefit on tho raiyats of which they have 
now been deprived. At the present mo¬ 
ment they are in fact cultivating a second 
crop with the Periyar water, a condition 
of affairs which was unknown under tho 
old source of supply. The result of tho 
action of defendants has been to do away 
with this unnecessary storage and lead 
the water direot to the sluice from which 
it is supplied to the raiyats, and the con¬ 
struction of the bunds for that purpose 
has resulted in the re-claiming of a major 
portion of the tank-bed for purposes of 
cultivation. To restore the tank-bed 
would therefore confer no benefit on the 
raiyats and could remove land from va¬ 
luable cultivation. It seems to mo that 
it is impossible to ignore themodern con¬ 
ditions of irrigation and to insist on the 
strict application of the language of the 
Board used with reference to conditions 
40 years ago. In tho course of argument 
my learned brother put this proposition 
to^ Mr. Narasimha Ayyangar: 

“If it bad been found possible in modern days 
to bring water down tho old Athan odai channel 
through the tank-bed direct to the sluice with¬ 
out filling the tank, could it bo suggested that 
that is an infringement of the plaintifis’ right?” 

Mr. Narasimha Ayyangar contended 
that it would be, and this in fact is the 
fundamental position that he takes up. 

It is perfectly conceivable that at some 
time in the future storage tanks with 
their waste of large areas by submersion 
may be found to he unnecessary and that 
by a perfect system of distribution of 
river water with the aid of pumping 
schemes, lands may be irrigated by direot 
flow. I cannot think that the Privy 
Council intended by the judgment to re. 
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liiirc adherence hy zamindars to a sys¬ 
tem that; may eventually be found waste¬ 
ful and unnecessary. I am therefore of 
opinion tliat the enjoyment of the tank- 
bod, to the extent of the utilization of 
wate’- stored in it. is a right which only 
exists as long as it is the duty of the za- 
dnindar to preserve such a tank, and that 
.where he is in a position to give all pro¬ 
per water facilities from the tank with¬ 
out such storage, he is under no ohliga- 
bion to maintain the old system. With 
jreference to Mr. Narasimha Ayyangar's 
further argument tint the supply from 
the Periyar may some day be discon- 
tinued. it seems to me sulficient bo hold 
th '.t the right of the plaintiffs against de¬ 
fendants 2 and 3 will arise when water is 
brought from the old source to the tank 
and the condition of the defendants’ land 
is then found to make the storage impos¬ 
sible. I would therefore dismiss the 
suit, hut in view of the fact that the de- 
fendaots sot up false defences in both the 
lower Courts, I would dismiss it without 
costs in those Courts, only allowing the 
costs of this appeal 'against respondents 
21 bo 24. 

Phillips. J .—It seemed to me that if 
the plaint tank were a Government tank, 
in exercise of its powers of distributing 
water it would be entitled to follow the 
course adopted hy defendants 2 and 3 
and there seems to be no reason why a 
zamindar, who owns a tank, should not 
have similar powers. At any rate we have 
not been referred to any authority to 
show that his powers are restricted un¬ 
less, of course, tliere is an express con¬ 
tract to that effect, and to hold in favour 
of such restriction would result in harm 
to the general public, because improved 
methods of irrigation rendered possible 
by the discoveries of modern science 
would thereby become nugatory. It must, 
of course, be understood that the exercise 
of his rights by the zamindar must not 
in any way be detrimental to the raiyats 
concerned and as in this case it has been 
found that the plaintiffs have suffered no 
damage, I agree in the order propo-ed by 
my learned brother. 

s.n./r.K. Appeal aJlotoed. 
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Ayling and Krissnan, JJ. 

Paramaswami di/yangar—Appellant. 

V. 

Alamu Nachiar Ammal and another— 
Respondents. 

Civil Revn. Petn. No. 25S of 1918, De¬ 
cided on 23rd August 1918, against order 
of Court of Deputy Collector, Madara, 
D/- I9th January 1918. 

(a) Csvil P. C. (i908), S. 115 - Inlerloen- 
tory orders passed by Revenue Courts— Final 
decree non-appealable—Revision lies to High 
Court not to Board of Revenue— S. 115 ip' 
plies to revenue proceedings under Madrsi 
Estates Land Act. 

Section 115, Civil P. C., applies to proceeding! 
in a Revenue Court under the Madras Estato 
Land Act. [P 51101] 

Petitions to revise ioterlocutory ordeispsisea 
by Revenue Courts in suits from which no ap¬ 
peal lies against the final decree should be pte- 
ferred to the High Court, and-not to the Board ol 
Revenue. 

(b) Civil P. C (1908), O. 22, R- S-Revenna 

proceedings—Party dying—Rival claimi 
legal representative — Revenue Court oug 
to decide question- ,, 

Where, on the death of a party to a suit w 
proceeding in a Revenue Court, rival clairns 
preferred for being impleaded as ^bo legal r®P 
sentative of the deceased, it is the ® 
Court to inquire into the matter 
who is the proper representative : ^^p 5 i 30 l] 

®‘(ci Ci.ll P. C.(I908), O. 22, R. 

-Right to collect rent is vested m plain »' 
legal representative and not n*®**‘* ^ 
person who is entitled to be landho e • 

In a suit for rent the legal represen a 

deceased plaintiQ is the person in , 

right to collect the arrears of rent is. yea , ^ 

not necessarily the person who is 

the landholder after the plaintifl’e dea . ^ 

[P 511 C i ; 31* j 

(d) Madras Estates Land Act ( J90 J' \ 

—S. 205 relates to such proceeding » 
in which no appeal lies, 

Per Aylvuj, J.-S. 205. Madras ^ 

Act, relates not to incidental orders ^ 


scneuuit) lu uus auv aa nuuao - , , tosSe^^ 

lies. It is not and cannot be intenfl 
the revisional powers of the High 
which are made appealable to the Die ^ 

« e — Word! 

(e) Civil P. C.(1908). O. 22 , R-5 

“shall be determined*’ are Q. 33. 

The words “shall be determined 
R. 6, are imperative and *0 addo** 

in which every claimant^ is entitle ^ 

evidence to support bis claim. S- 20* 

(f) Madras Estates Land Act • J,oc«e^‘ 
—Wordi“proceeding” refersto w_ j.guiary 
ine and not to part of it such a* 


ing 
order. 


vlt Krishnan, J.—The word w 

S. 205 refers to the whole proceeaiog ic 

a part of it, or in other words, 
tbo whole suit itself and not to a®? 
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matter, so that only that of tlio father 
remains. The Doiiuty Collector held that 
as the validity of the will was a vorv 

contentious matter, it might ho left for 

setUernent in another Cuuib and without 
taking evidence dismissed the chum of the 

father and added tlie widow as lo'il re 

presentative of the deceased. The ques 

“ ooM.plkncc 

With 0. 22, R, 5, whicli says; 

"Where a question arises as to whetlior aiiv 
person h or is not the legal r preventative of it 

deceased plaiutifl or a dcccised defendant sneh 

question shall bo detotmined bv the Court.” 

For respondent much reliance is placed 
on an order of the District Collector 
passed under S. 3 {5}. ^^adl•as Kstate‘= 

Land Act, suhsequent to the institution 

of the suit recognizing the widow as land¬ 
holder in succession to the deceased 
plaintiff. This order is referred to by the 
Deputy Collector, but the latter makes it 
quite clear that he does not rely on it as 
the basis of his own order. Respondent’s 
vakil contends that it should have been 

treated by the Deputy Collector as con- 
clusiveof the point for dobermination 
under 0. 22, R. 5, and that even if not, a 
reference to it is sutlicient compliance 
with the provisions of the rule. I do not 
think either contention is sound. The 
Colleotors order (subject to detennina- 
tiOD by a civil Court) is conclusive as to 
who is entitled take subsequent pro- 

cee.hngs under the Act. and probably also 

m a case of succession like the present 
one, as to proceeding.s instituted bitweon 
the death of the last holder and the pass¬ 
ing of the order. But we are concerned 
here simply with the question of who is 
entitled to continue proceedings which 
were legally instituted by the last bolder- 
in other words, who should represent 
his estate for the purpose of the suit. This 
person will not necessarily be the same 
person as is entitled to succeed to Ms 
rights as landholder after his death As 
laid down by Seshagiri Aiyar, J.. in Sun 
daram Iyer v. Knlatku Aiyer (l) a ner 
flon can sue to ‘recover rent which has 

^ landholder, al- 
though hi8 estate as such may have ter- 

minated. The right to recover arrears of 

rent is a part of the estate of the dece- 

ased (m the personal sense not in the 

senseof tbe deSnitionin S. 3. Madras 
Es ates Land Act) and is devisable by 
will; such a devise could not possibly be 

(1) 11916] 89 M*(J. 1018=311. 0. 8l. 
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orders in it. There is nothing in S. 205, which 
expressly excludes the applicability of S. 115, 
Civil P.O. [P512 0 2 ] 

(g) Civil P. C. (1908), S. 2 (11)-Legal re¬ 
presentative need not necessarily be benefi¬ 
cial owner of estate. 

The^ expression “legal representative," as dc- 
uned ID S« 2 (11), means a person who id law 
represents the estate of the deceased person, and 
he need not necessarily be the beneficial owner 
of that estate. [p 513 c 2 ) 

K. Srinivasa Iyengar and K. V. 
Krishnaswamy Aiyar— for Appellant. 

M. Patanjali Sastri —for Respondent. 
Ayling, J. This is an application to 
revise an order of the Special Deputy 
Collector, Madura District, in the matter 
of bringing on record the legal lepresen- 
tatives of the deceased plaintiff in certain 
suits under S. 77, Madras Estates Land 
Act, pending in his Court. The prelimi¬ 
nary objection is taken that this Court 
has no power of interference in revision 
c? cases. Reliance is placed on 
0 . 205, Madras Estates Land Act. In ray 
opinion this section relates, nob to inci¬ 
dental orders in suits, the final decree in 
which is appealable, but to such proceed¬ 
ings as are specified in part B of the 
schedule to the Act, as those in which no 
appeal lies (Nos. 12-20). It is not. and 
jcannob be, intended to affect the revi- 
Bional powers of this Court, in suits 
which are made appealable to the Dis. 
trict Court and this Court under part A 
of the schedule. S. 115, Civil P. C.. is 
one of the sections made applicable to 
suits under the Madras Estates Land Act 
by S. 192 of the latter. No appeal lies 
against the Deputy Collector’s order 
songht to be revised ; and if, as is urged 
on plaintiff s behalf, the Deputy Collector 
'has failed bo exercise a jurisdiction vested 

m him by law, this would seem to be a 
ifibcase for interference in revision. 

po ted deo'sion of Seshagiri Aiyar. J., 
(Civil Revision Petition No. 945 of 19Ii'.j. 

i” ‘he view I 
IS ? “'-self un- 

de I ■ has therefore to be 

hatrcSdtte" i?e° 

vested in him“riaw Th„ 

trnrr: "f 

ral heir and Ms ?a° her anTb?ot\^r^oto 

ing under wills, the validity of which 

oTthe br The cUim 

tl «v j ^ the I.ill 

they set up did not oover the present 
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^rlefeafcel by an order of the Collector de- 
'cidin^ who should succeed to the position 
'of landholder after his death. 

The Collector’s order is therefore not 
only not conclusive on the point, but 
has no hearing on it and cannot be the 
basis of an order of the Court under 

O . 22 , R. 5, or obviate the necessity for 
an inquiry thereunder. The words of the 
rule are imperative, shall be deter- 
mined,” and I think this presupposes an 
inquiry in which any claimant shall be 
'entitled to adduce evidence to support his 
'claim. No such inquiry has been held 

here. 1 am fully alive to the practical 
objections to compelling a Court to con- 
duct a long and complicated inquiry as a 
]irnliniiuavy to a suit which may be of 
little value and importance, and which 
will not preclude further litigation on 
the very same question. But that is the 
law, and it must be followed. I would 
therefore set aside the order of the De¬ 
puty Collector and direct him to inquire 
and determine who is entitled to be 
brought on record as legal representative 
of the deceased plaintiff. Costs to be pro¬ 
vided for in the final decree. 

KrUhnan, J. —We have first to deal 
with the preliminary objection taken by 
the respondent’s vakil that as the order 
sought to be revised is that of a Revenue 
Court no revision lies to the High Court 
and that if any revision lies at all, itisto 
the Board of Revenue or to the District 
Collector under S. 205, Estates Land Act. 
It may be conceded that S. 115, Civil 

P. C. does not of its own force apply to 
the proceedings ofaRevanue Court. The 
Civil Procedure Code is applicable only 
to Courts of civil jurisdiction—see the 
preamble to the Code—and S, 3, whioh 
enumerates the Courts which are sub¬ 
ordinate to the High Court and over 
•which the High Court is empowered by 
S. 115, to exercise revisional jurisdiction, 
does not refer to Revenue Courts. Never¬ 
theless S. 192, Estates Land Act, has 
made S. 115 applicable to proceedings 
in Revenue Courts. That section says: 

' “Subject to the other provisions of this Act and 
subject to the folIowiBg modifications and ad¬ 
ditions, the provisions of the Civil Procedure 
Code shall apply to all suits, appeals and other 
proceedings under this Act so far as they are not 
inconsistent therewith." 

Section 622 of the old Code correspond¬ 
ing toS. 115, of the new Code, is not one 
of the excepted sections mentioned in the 
latter part of S. 192. S. 115, Civil P. C., 
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would therefore seem to apply to proceed 
ings in a Revenue Court under the Estates 
Land Act. It is however argued for res. 
pondent 1 that S. 205 of that Act 
properly applies that and, as that 
section specifically provides for the 
revision of orders like the present one, 
the jurisdiction of the High Court 
under S. 115, Civil P. C., should be 
held to be excluded as being iucousis- 
tent with it, or at any rate in the exer¬ 
cise of our discretion under that seotioo, 
we should refuse to interfere. In consi¬ 
dering this argument we have first to de¬ 
cide whether S. 205, can be applied at 
all. That section speaks of “any proceed-* 
ing before a revenue official from whose 
decision no appeal lies.” The question 
whether S. 205 applies to orders ins 
rent suit depends upon the meaning 
attach to the word 'proceeding’init. 
To avoid the serious anomaly ol a con¬ 
flict of decision in the same matter that 
may otherwise result from the revenue 
authorities revising orders passed in rent 
suits in which the appeal lies from the 
final decree to the civil Courts, I tbmi 
we may well hold that the word 
ceeding” refers to the whole proceediugj 
and not toapart of it, or, in other words, 
in a rent suit, to the whole smfcjtsw 
and not to any interlocutory orders in i • 
If this is correct, as au appeal 
the revenue officer’s decision in the sni. 
S. 205, will not apply to proceeding in 
rent suits and S. 115, Civil P. 0 ., 3 tan j 
unaffected. , 

It is argued that this is 

tricted a meaning to the term P^^.. ■ 

ing” and that we should hold that i 
not less extensive in scope than ^0 ^ 
■W in S. 115, Civil P.C. Thet™ 
words are not analogous and are us 
different connexions, but even » . 

sume that what took place 
Deputy Collector in the 

be treated as "aproceeding hy j 

the result, so far as the apphe* ^ 
S. 115, Civil P. 0.. is concerned. 900 
to be the same. It'will only make • 
also applicable, and we have then 
of concurrent jurisdiction botn ^ ^ 
High Court under S. 116. '^ 05 , 

and the revenue authorities uoa^ * 
Madras Estates Land Act. 

nothing in S. 205 , which expre ^ 
eludes the applicability of S. 1 agjp.i 
the latter section is expressly ^y| 
plieable to the Revenue Lou 
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■S. 192, W 0 oftnnob treat it as impliedly 
abrogated by S. 205 when there is noth¬ 
ing striotlv inconsistent between the fwo 
sections. The next question is whether, 
in the view that the revenue authorities 
have co-ordinate jurisdiction with the 
High Court in the matter, we should not 
in the exercise of our discretion, leave it 
to them to revise the order in question. 
I do not think so. To avoid the anomaly 
pointed out above it is certainly more 
convenient and proper that this Court 
■should exercise its jurisdiction in the 
matter. If a party has already elected 
his remedy by applying to the revenue 
authorities under S. 205 it may be a 
question whether interference unrler 
■S. 115, Civil P C., should not be refused 
but such a difficulty does not arise here. 
The first respondent's vakil relied on the 
rulings in Civil Revision Petition No. 945 
of 1916 unreported and in Ram Daijal v. 
Ramadhin ( 2 ) in support of his argument. 
In the former case which is a ruling of 
a single Judge of this Court, the learned 
Judge says: 

■‘the learned vakil for the petitioner has not 
been able to point to any section under which he 
can ask the High Court to revise the proceedings 
of a Revenue Oourt.** 

His attention was not drawn to S. 192, 
E't ites Land Act and his ruling in 
therefore loses its authority. The case 
Rfim Dayfil v. Ramadhin (2) arose under 
the North-Western Provinces Rent Act 
12 of 1881, which though similar in some 
aspects to the Act in this Presidency 
differs materially on the very point we 
have to consider here. The ruling was 
given in a recent case from which there 
was no appeal to the civil Courts under 
S. 189, Act 12 of 1881, the amount claim¬ 
ed being less than Rs. 100. Furthermore, 
that Act has expressly excepted cases in 
which appeals lie to the civil Courts from 
the decisions of the revenue officers 
under S. 189 from the scope of the S.189 
which gives the revisional power to the 
Board. The ruling therefore cannot he 
treated as in point here. I therefore 
ftgree with my learned brother that the 
prelirnmary objection fails. The next 
point 18 whether on the merits this is a 
fit case for onr interference in revision. 
Uo that point also I agree with my lear- 
ned brother beoanse, when the Deputy 
Oolleotor refused to consider the peti. 
ti Qoer 9 claim ba sed on bis alleged will 

(2) [IB901 IS All.lSr ^ ■ 
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and referred him to a suit to establish its 
validity, ho acted with material irregula¬ 
rity in the exercise of his jurisdiction. 

The order said to have been passed by 
the Oolleotor in favour of respon- 
dent 1 under S. 3. C! 5. Estates 
Land Act. declaring iier to he the land¬ 
holder in succession to the deceased 
plaintiff, on which much reliance was 
placed by respondent 1 before us, was not 
relied on by the Deputy Collector as the 
basis of his order. That order itself is 
not before us and we can therefore hard- 
ly decide the exact effect of it regarding 
the arrears of rent sued for in this Rent 
Suit No. 702 of 1917. Prima facie the 
proper legal representative of the de- 
ceased plaintiff in the suit is the man to 
whom the ownership of the rent has 
passed on plaintiff's death, and the peti- 
tioner alleges that he is that person who 
Ivis become the owner under the will. 
It may be that if fhe right to continue 
the suit in the Revenue Court has passed 
to the respondent under the order of the 
Collector under S. 3, Cl, 5, she will ho 
the proper legal representative irrespec¬ 
tive of the question of the ownership of 
the amount sued for; just as the holder 
of a succession certificate for a particular 
debt will be in a suit for that debt. The 
rights of the beneficial owner will not be 
defeated as he could sue the person added 
as the legal representative and recover 
from him. The legal representative as 
define 1 in the Code, S. 2, Cl. 11 , means a 
person who in hw represents the estate 
of a deceased person; so he need not 
necessarily be the beneficial owner of 
that estate. But even if that be so, the 
order of the Collector not being before 

us, it is not possible to say whether it 
refers to the arrears of rent sued for and 
confers on the respondent the exclusive 
right to continue the suit or not. Unless 
the declaration by the Collector is given 
retrospective effect, it can scarcely affect 
the arrears of rent which had already 
accrued and had been sued for; and there 

IS no reason to suppose that such effeok 

should be given to it. 

If the Collector's order is to take effect 
only from its date, petitioner will be the 
landho der qua the rent sued for under 
S. 3, Cl. 5, if his claim to collect it under 
the will IS established: see Sundaram 

It was held that a person to whom 
arrears of rent were due was a landholder 
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tlmii-n lus I’state lia-J tevminateil. ff lie 
is such a lan'llioldor, petitioner v.’ill he 
tic iToper person (o continue the suit 
under the Estates Eand Act in the Re¬ 
venue Court. 1 therefore a,:<ree tliat the 
order of the Collector under S. 3, Cl. 5, 
is not shown to affect the question who 
the proper legal representative of the 
deceased plaintilV is: and for the purpose 
of deciding it, it seen:s necessary tliatthe 
genuineness and the validity of the peti¬ 
tioner’s will should be inquired into. 
I therefore agree in the order proposed 
by my learned brother. 
s.N./K.K, Appeal ollowciL 
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CutlTTS-Tlum'KR AND KUMARASWAMI 

Sastri. JJ. 

Aiijahnii Kesaia CVici///—Plaintiff— 
Appellant. 

V. 

Sci'.i/. of —Defendant—Respondent. 

Second Appeal No. 2101 of I9i7, Deci¬ 
ded on 21st November 1918, against the 
decree of the Temporary Sub. Judge, Vel¬ 
lore, in Appeal Suit No. 36 of 1917. 

(a) Madras Land Encroachment Act(3 of 
1905), St. 3, 7and 14—'Levied' in S. 14 means 
collected—Assessment—Period of Limitation 
commences from date of actual collection. 

The word 'levied' in S. 14 means ‘collected’ 
and the period of limitation in S 14 of the Act 
runs from the date when the asse.ssment or 
penalty is actiullv collected, and not when it is 
merely imposed. 32 7. C. 756, Expl. (P 515 0 ll 

(b) Interpretation of Statutes—Marginal 
notes cannot be used. 

Marginal notes to the sections of an Act can¬ 
not be used for the purpose of construing tbe Act 

CP 514 0 2] 

K. Bamanatha Shenai —for Appellant. 
V, Bamesam —for Respondent. 
Judgment.—The plaintiff is the appel. 
lant. He sued the Secretary of State for 
India respondent, for adeclaration that the 
property specified in the plaint belongs to 
him and is not liable to penal assessment, 
for an injunction vestaining the defendant 
from interfering with the property and 
for refund of the penal assessment levied. 
The case for the plaintiff is that the pro¬ 
perty belongs to him absolutely and was 
never tbe property of the Government, 
that he was served with a notice from the 
Revenue Divisional Officer dated 15th 
July 1914, purporting to be issued under 
Madras Act 3 of 1905, levyirrg a penal 
assessment of Rs. 10and that the amount 
was wrongly collected from him on 21st* 
July 1914. The defence is that the pro¬ 
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perty was nattam poramboke which the 
plaintiff trespassed upon, that the Govern¬ 
ment is entitled to levy the assessment 
claimed and that the suit is barred bv 
limitation. Both the District Munsifand 
on appeal the Subordinate Judge held 
.that the suit was barred by limitatioD, as 
it was hroiiglit more than six months 
after the 15th July 1914, the date of the 
notice of the Divisional Officer informing 
the plaintiff that an assessment of Rs. 10 
was levied owing to his having encroached 
on Government property. 

The (juestion raised in this second ap. 
peal is whether the period of six months 
specified in S. 14, Madras Land Ee- 
croachment .Act 3 of 1905 is to be compD- 
ted from the date of the imposition of the 
assessment or the date when it is acloil- 
ly collected from him. Section 14 of the 
Act provides that Civil Courts shall no! 
take cognizance of any suit instituted by 
persons aggrieved by any proceedings 
under that Act, unless the suit is insti¬ 
tuted within six months from the daleol 
the cause of action. The explanation to 
the section states that the cause of actica 
in respect of any assessment or penalt! 
shall be deemed to arise '*on the date oa 
which such assessment or penalty was 
levied.” As regards eviction or fprleitur®, 
the cause of action is said to arise on the 
date of eviction or forfeiture. 

' Both the lower Courts have erred ie 
construing S. 14 with reference to the 
marginal notes to Ss. 3, 5 and 7 of the 
Act. It is now well settled that 
nal notes to sections of an Act | 
Indian Legislature cannot be 
for the purpose of construing tbe Act-1 
view taken in Punardeo Narain 
Sarup Roy (l) and Emperor v. 

Husan (2) has been affirmed by t « 
Lordships of the Privy Council in r 
rain Balraj Kumuar v. Bo^ 

Singh (3), where Lord Macnaghten o 
served as follows: ^ 

“It is well settled that marginal notes W ^ 
sections of an Act of'Parliament 
ferred to for the purpose of construing 
The contrary opinion originated m e 
and was exploded long ago. 7 'bere sea 
no reason for giving to the niarginal noKs 
Indian Statute any greater antboiity * jjj. 
marginal notes in an English Act o 
ment.” - —^ 

(1) U8981 25 Cal. 858. 

(2) L1904] 28 Bom. 129- p. C. 

(3) tl904] 26 All 393=81 I. A. 13^-' 
248=8 Sat. 639 (P.O.). 
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The marginal notes do nob throw much 
light on the question. It is significant 
that while the marginal notes to Ss. -i 
and 9 would suggest that "levy'’ was 
us3d in the sense of “imposition, ” the 
marginal uote to S. 15 uses the word in 
the sense of ^ collection.’’ In the body 
of the Act the word “loried” is only used 
in S. 13 and obviously m 0 ans“colleoted,'’ 
as r,he clause provides that if any penalty 
has been levied from any person under 
S. 5, no similar penalty shall be levied 
under any other law. I am of opinion 
that the word “levied” in S. 14 means 
collected” and that the period of limi- 
itation in S. 14 runs from the date when 
the assessment or penalty is actually 
collected, and not when it is merely ira- 
iposed. The decision of the Revenue 
Officer under S. 3 of the Act to impose 
assessment need not be on notice to the 
party, as S. 7 of the Act requires notice 
to be given only when it is decided to 
impose penalty or eviction or forfeiture 
of crops. As the explanation to S. 14 
refers to both assessment and penalty, it 
is difficult to see how a mere decision of 
the Revenue Officer to levy assess¬ 
ment can cause time to run against the 
person aggrieved. If “levy” simply 
means imposition" time will begin to 
run before the person on whom it is im¬ 
posed has any notice of the demand and 
if the fact that assessment has been im¬ 
posed comes to bis knowledge six months 
afterwards, ho would bo without any 
remedy. 

As regards the recovery of the sum 
actually paid, plaintiff’s cause of action 
can only arise after he has paid it and 
there is no reason wby he should go to 

Court before he is actually damnified by 
the amount being recovered from him 
Nor 18 he bound to file a suit to declare 
his title to the property or for an injunc- 
tion, until the Government take some 
steps to eject him and the mere imposi¬ 
tion of assessment or fine, if unaccom- 
panied by any steps taken to evict him 
under the powers conferred by S. G of 

1.^1°possession. 
Under Cl. (b) of the explanation to S. 14 

a person s cause of oobionarises in respect 

of eviction or forfeiture from the date of 

the eviction or forfeiture, and not when 

the Collector issues the order directing 

hiB eviction, and there seems to me no 

reason why in the case of assessment or 

penalty his cause of action should bo 
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deemel to have aii^(!n (in the more iin. 
position of the assessment or iK^iiiilty jiijil 
not on payment. 

Reformico has hoen mado to Sccrc. 
tiinj nf Siiiir V. f!). u-hero 

it was licl'l that a niiti(.-e uiidtji' S 7 
of the .\et gives rise to ih.- cans,* of 
action. It appeirs from tlio fu-tsof that, 
case that the assessinonf was actual lv 
collected six montlis beforo tlio smt and 
all that was deji led was Lint that suit 
for declaration of title would be barred 
if the remedy to recover the assessmouL 
paid was barre l under S. 14. Ci. (a) of the 
Act. U is no authority for the view that 
the starting point of limitation i.s theim- 
position and not the actual collection of the 
assessment or penalty. On the contrary 
the fact that his right to ask for a declara¬ 
tion of title would be barred if his re 
medy iji respect of the assessment or 
penalty is barrel is, in mv 0]>inioii a 
good reason for holding that payment 
and not mere demand gives rise to the 
cause of action. As the pemlassessrnent 
was paid on 2l3t July 1914. the suit is 

m time having bean filed within six 
months from that date. 

r would reverse the decrees of both 
Courts and remand the suit for disposal 
to the District Munsif for trial on the 
, other issues. Appellants will be entitled 
bo a refund of oourb-fees. Costs will 
abide and follow the result. 

Coutts.Trotter, J.—lagree and have 

nothing to add. 

- K. Suit remanded 

G) U!)l0l3'J.\Iad. 727=32 i. 
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Ayling. Kumaraswami SaSTR[ 

AND KrISHNAN, JT. 

Jdaiumed Esuf Sahib and another- 

Defendants—Appellants. 

Sathar Sahib and another— 

1 laintiffs Respondents. 

Letters Patent Appeal No. 32 of 1918, 
Decided on 8th October 1918. against 
judgment o Wallis. C. J.. in Appeal Suit 

ms ° ^ 

(•) Grant — Inam — Grant for religiou* 

"Jure* ■' “ 

A grant of an inam for the founding of a 
mo^ue and for the performance of religioua 
services therein is a public trust and does not 
partake of the character of a service tenure. 

fP 52101,2] 
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(bi Mahomedan Law—Wakf—Grant for 
religious purposes by Mahomeden ruler— 
Confirmation by British Government on con¬ 
dition -Wakf doee not cease to be valid — 
Confirmation does not amount to fresh grant. 

\ walif created bv a Mu-ulman ruler of India 
does not to be valid on being confirmed 
bv the British Government with a condition of 
res nnabilitv on the trustee*- failure to carrv out 
the trust Nor does the confirmition amount 
to a fresh giant by the British Govemment : 

1 ft / C lOo and 7 M. I- A. 12S, Dht. ftS I. C. 
m,Foll. , LP 522 oil 

(c) Trusts Act (2 of 1872), S. 88—Resump¬ 
tion and levy of full assessment on trustees 
— New grant is not created — Advantage 
enures for benefit of trust. 

Toe resumption nf the inam and the levy of 
full assessment on the trustee for failure to fulfil 
the cjnditions of the trust dies not amount to a 
re-grant to the trustee in bis private capacity 
or extinguish the trust originally created. The 
principle of S. S8, Trusts Act. applies and the 
^vantage gained bv the trustee must be deemed 
to enure for the benefit of tlie trust. 

I.P 520 C I ; P 521 C 1 ; P 522 C 21 

(d) Civil P. C, (5 of 1908) S. 92--Suit to 
remove trustee or to frame scheme is main¬ 
tainable. 

A suit lies, under S. 92, to remove the trustee 

or to frame a scheme for the management of the 

?rust ^ LP52.C21 

(e) Grant—Inam—Condition of power of 
resumption-Public character of trust is not 
impaired Principle does not apply to grant 
by British Government 

Per Aylin’], /.—There is no authority to sup¬ 
port the position that, in the case of a grant bv 
the ruling power, the condition of power of ^ 
resumption, in case the trust is not carried out, 
impairs the public character of the trust. In 
anv event the principle could not be ap'died to 
a grant by the British Government. [P 520 C 1] 

(f) Grant—Inam—Presumption 

Per Kumara^W'imi S'lstri. ./.—In the absence 
of evidence as to what was actually granted, in 
grants by Native Rulers there is no presumption 
that only the melvaram was granted 

IP 521 C 21 

(g) Mahomedan Law-Wakf-Law is not 
ap^icable to grant by non-Mahomedan- 
Confirmation of grant for wakf-Grant is 
validated under Crown Grants Act (15 of 

as to wakfs does not aoply to trusts 
created by a non-Mahomedan State. In any 
event the confirmation of a grant for wakf on 
condition of the discharge of the duties annexed 
ftiflreto will validate the grant under S. 2. Grown 
tontsAot [P 622 011 

(h) Grant— Inam—Resumption of whole— 
Presumption—Issue of patta—Levy of full 
assessment—Inference is that lands should 
be subject to old conditions. 

Pet Krishnan, </.—Where the resumption pur¬ 
ports to be of the whole inam. it cannot be said 
that the melvaram alone was resumed, the 
kudivaram being left as before. But, whether 
the resumption be of both or only of one of the 
varams, where the patta is subsequently issued 
to the'same trustees and full assessment is 
levied on the land, it is a fair inference to draw 
that the Government intended that the lands 


should be held under the same conditioo'! as 
before, subject to the one exception rhai full 
assessment was to be paid- LP 524 C1] 

S. Rangarhariar T. R. RamachanSra 
-4/yflran'l G S. Venkatarami Aiyar— 
for Appellants. 

C. Padmanabha Iyengar—ior Respon¬ 
dents. 

Wallis. C J. —The District -lodgehas 
found that the mosque in queationisa 
public mosque and I see no reason to 
differ from his conclusion. Defendant 1, 
who should be in possession of the origi¬ 
nal purvana or grant by the last ruling 
Nawah of the Carnatic has not produced 
it, though it was produced by bispre- 
decessors before tbe Indian Commission 
in 1861. The Inara Register mentions 
the objects with which the lands were 
granted, viz. the building of a mosque 
and the performance of certain cere 
monies in commemoration of theNawab 
Wallajah whose body rested on the site 
of the mosque on the way from Madras 
to Trichinopoly. In the absenceol ex¬ 
press evidence as to whether the mosque 
was dedicated for public worship, the 
point must be determinel by user, and 
it is clear from the evidence that t ® 
mosque has always been open to t e 
public for worship. DHfpndant 1 
6 ned on one occasion for interfering 
the punlio worship there, 
cross examination he had to admit a 
the public had a right to worship there. 
In these circumstances it is 
whether it is called a -Jumraa ^asji 
not, but the fact that tbe worshipper 
were styled .Tamayarkars, as spoKen ^ 
by him. goes to show that it 
Jumma Masjid It must, ^ 
taken that the grant was to tbe ong 
grantee, in the deed which j. 

produced, as a muttawali, 
confirmed by the fact in the oo 
the loam Register for .le, 

ing the present owner. 
entered as "enjoying , J 

of the Masjid." It was, I think, 
a grant on trust, as held m ^ 
similar case in Sikkandc^t 
Secy, of State (l). 

It must, I think, be 
mosque was founded, . inn® 

endowed for public svorsbip. 
granted for these purposes jb® 

by the Tnam Commissioner subjaot to 

due performance of servio^--— 

(1) [1917] 381. G. 20u; 
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sumed in 1893 for failure duly to per¬ 
form them. With regard to the sug- 
gestion that the original grant was only 
of the assessment, and not of the lands, 
I think it is clear that the site of the 
mosque was granted, and I think the 
presumption is that there was a grant of 
the ocher lauds as well. The Parwana has 
not been produced by the defendants, and 
I think it is not likely that the first 
muttawali, a grantee of the mosque, was 
the owner of the lands prior to the grant. 
Now it is quite clear that Government 
might have resumed both Che lands and 
the assessment, an i re granted the lands 
to anyone they chose at t ie full assess¬ 
ment. What it did was to require pay¬ 
ment of the full assessment from the 
descendant of the person in whose name 
the Inam hid been confirmed, and the 
main question argued was, whether they 
must be taken to have resumed both the 
lands and the lands and the assessment 
and re-grmted the lands as private pro¬ 
perty to defendant 1, or whether they 
merely resumed the assessment anl did 
not interfere with the ownership of the 
lands. They wereolearly, in my opinion, 
lands dedicated to charity though liable 
to be resumed, and defendant 1 and his 
predecessors were merely in the position 
of muctawalis or trustees. 

In these circumstances I can find no 
reason for presuming that the Ou\orD- 
ment intended to resume the lands as 
w’ell as the assessment and to re grant 
the lands to the muttawali as his jirivate 
property. As the resumption of the 
assessment was occasional by the failure 
of the muttawali to perform his duties, 
it seems unlikely that the Government 
intended to make a fresh grant of the 
lands in his favour freed and discharged 
from the charitable trusts to which they 
had till then been subject. That would 
in effect be rewarding the defaulting 
muttawali for bis breach of duly. I see 
no sufficient reason for imputing this 
intention to Government, and consider 
that the lands still remained subject to 
the charitable trust even after the assess¬ 
ment had been resumed In Divi Pun- 
niah v. Gorunlla Kotamma (2) it appears 
to have been assumed that the land it¬ 
self was resumed and granted as private 
property freed from all charitable trust 
to defendant 1. The point that the 
I^d_it8«lf_^a8 not. resumed bat con- 
{il UtfX7J 40 Mad. U»U=38 1.' C. 


tinned subject to tlio charitable trust was 
not raised before t!io Court or aiijuilicat- 
ed on. What tlio [ilaintilV wanted was a 
half share in the land for which a pattah 
had been issued in tlio name of tho defen¬ 
dant, his co-trustee. and tho interests of 
tho charity v ere not rojiresontod at all. 
On the other hand in iSiklcandorliowther 
V. tiecy. of IStatc (1), whicli was also tho 
case of a mosque, it was held that the 
lands had been dedicated for the su[iport 
of a public mosque and that the so-called 
resumption of the inam for the failure of 
the trustees to perform their duties had 
not the effect of making the lands cease 
to be trust properties. The contest in 
that case was whether the lands had 
been dedicated for a public charitable 
purpose. If so, it does not appear to 
have been seriously questioned that a 
mere resumption of the assessment could 
be taken as indicating that the GoNcrn- 
ment had exercised its right of resuming 
the lands themselves and granting them 
to the defaulting trustees as their pri¬ 
vate property. X think this decision is in 
accordance v\ith a principle which to 
some extent underlies the decisions in 
Gunnaiyanv. Kamakcki /lyvar (3) and 
Pingala Lakshmipatht v. hornmneddi- 
palU Chalamayya ( 4 ) that when the 
Government resumes an inam by imposing 
the full assessment and does nothing 
more, and does nob expressly resume the 
lands as well, the ownership of the land 
is unaffected and if it was subject to any 
charitable trust it still continues subject 
to it. In those circumstances I think 
the decree ol the District Judge should 
be coDiirmed except as to one point. The 
words in the decree alter “do submit 
schemes for the future managomeut of 
the trust and its properties ' must be 
omitted, as it is unnecessary and impro¬ 
per to impose a permanent disability to 
fill the olficeof trustees on all the defen¬ 
dants and their descendants. Otherwise 
the appeal is dismissed with costs. 

Spencer, J. This suit was brought 
for the removal of the defendants from 
the position of trustees of the Wallajah 
Masjid at Villupuram, for the recovery 
from them of the income of the insti¬ 
tution alleged to have been misappropria¬ 
ted by them, and for the settlement of a 
scheme for the future management of the 
charit y. Two questions have been 

31 LTa03nro“MaI 33 T 
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:ii f lie liesvinfi of tlio apiio'il. (l) 
"lier !i2, Civil P. C. is applicable 
Mio fids of this case, anrl (2) whether 
rho (lofendants are accountable for the 
incoioe of the lands after the resumption 
>'1 the inam. It appears fvon> an ex¬ 


tract from the inam Register of the Dist¬ 
rict of Soiitli .\rcot (Ex. a) that this 
inam was originally granted in 1799 free 
of tax for building a Masjid on the spot 
" here the coilin of Nawah Wallajah rest¬ 
ed temporarily wliile it was being car¬ 
ried to Trichiuopoly for reading namaz, 
and fatias every Friday, and performing 
or celebrating the annual ceremony, and 
for feeding fakirs that may happen to 
i'ass by it. In 1893 the inam was re¬ 
sumed and fully assessed by Government on 
account of the failure of the grantees to 
perform the religious service for which it 
vyas granted. The reasons for the resump¬ 
tion do not find place in the Board's pro¬ 
ceedings (Ex. 7} hut they appear from 
the statement of defendant 1 (D. W. l) 
!^Dd from Exs. 3 and 4. The learned 
District Judge was of opinion that the 
Government was not acting'strictly with¬ 
in its powers in entirely resuming this 
inam but that it should rather have en¬ 
sured the due performance of the service 
by changing the muttawali. which he 
thinks the Government could have done 
as being a successor of the original foun¬ 
der. I do not think that any question 
of the competence of Government to re¬ 
sume the grant can properly be raised in 
this suit to which the Government is not 
A party. There is no doubt that, in some 
instances, religious inams are resumed and 
re-assigned. Board’s Standing Order 54, 
para. 7, sub-divisions (l) and (2), pro¬ 
vide for this course being followed where 
the institution still continues and the 
service is maintained but the lands have 
been alienated, and where the institution 
still continues but the inam has become 
incapable of application to its original 
object; but sub-division (2) prohibits re¬ 
assignment in cases when the institution 
has disappeared and the service has 
ceased and became incapable of restora¬ 
tion. 

There is nothing on record to show 
what considerations influenced the officers 
of Government in resuming this inam 
but presumably they acted according to 
rule. We only know from Ex. 6 that 
when the Mahomedan inhabitants of 
Villupuram 18 years later petitioned the 


Government for a reassignment of the 
inam, the Collector refused to consider 
the request after that lapse of time. We 
have therefore only to consider the effect 
of the resumption, treating it as an 
accomplished fact. In Gunnavjanv.Ka- 
mnkchi Atjuar (3) Bhashyam Aiyangar.J. 
observed that grants of land or land 
revenue for religious or charitable pnr- 
poses in this country, when made by the 
ruling authority, should be construed 
not as out and out grants but as reserv. 
ing a reversion in case of the trust failiug. 
On this principle, he stated, Governmeut 
has a right to resume the inam if the 
grantee's family fail to ful61 the objects 
and conditions of the grant. He added: 

‘‘it is open to the ruling power to resume 
grant and appropriate it for other religion) 
or charitable purposes or incorporate it 
public revenue. In the latter case GeveramMt 
simply imposes full assessment without extlu* 
guishing the right of the family of the grantee 
jn the land and making a fresh grantofit." 


The learned Judge then proceeds to 
consider the effect of enfranchisemso' 
and to distinguish it from resumption. 
The two are distinct processes iu their 
operation on the grantee’s interest hot 
we need not follow him into his discus¬ 
sion of their features. This is a case ol 
resumption and resumption means s 
taking back of what was granted. Bnt >o 
cases like the present, the real question 
is not so much what was resumed as 
what was granted in the first instance. 
We have not the original grant to tello* 
these directly. But we know what is 
the presumption that the Governm^ 


draws in such cases, because that is 


down in the Board’s Standing Orders 
the direction of officers of Governmon^ 
dealing with cases of resumption 
are able to know what presumption 
Government drew in this particul^’^ 
from their conduct in simply impo^’” 
full assessment and leaving the enjo 


ment of the land wliere it was 


In the 


case of ancient grants like this, 
does not appear from the 
therit was the land or the assessment' 
was originally granted, the Governin 
gets over the difficulty of uncertain > 
to title and avoids interfering 
panoy rights by requiring the Co 
to report who is the actual 
the land and by treating the inam 
to resumption as a grant of the a 
ment on the land and fully e-ssessi 
in the name of the occupant. It * 
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\u the case of grants made within 60 
years of resumption proceedings, when 
there is prima faoie evidence that the 
grant was of the land also, that any stops 
are taken to resume the land and inter¬ 
fere with the enjoyment of the person in 
possession. That these are the principles 
governing the action of Government is 
evident from the Board’s Standing Order, 
p. 54, paras. ^ and 5. I agree with the 
learned Judge who decided Divi Piot. 
niahv. Goruntla Kotaminai^) that in 
cases of resumption of charitable inams 
the land that was previously the pro¬ 
perty of the trust becomes the property 
of the person to whom Government 
grants it, and that it is within the dis¬ 
cretion of Government to grant land 
which it has resumed to the former 
trustee or to any other person. 

If then resumption, in the words of 
the Privy Council quoted in Sreevadhu 
Yerraiuia v. Pontiva Kannamma (5), 

"consists in putting an end to the grant, remit¬ 
ting the services and requiring them (i. e , the 
grantees or their heirs) to pay the full assessment," 

what is the effect on the rights of the 
-defendants to dispose of the land which 
was trust property, and its income ? 
There is nothing to show that the lands 
were waste before the grant. The grant 
was more than 60 years old at the time 
of the resumption. The lands have now 
been incorporated with Ayan,an ordinary 
raiyatwari patta has been issued to them 
which carries with it no obligation be¬ 
yond the payment of the assessment. 
The restriction on alienation has been 
removed from the properties, which 
were before inalienable on account of 
the religious service for which they 
were intended to be a support; transfers 
of the pattadar s interest are recognised 
by the Government and the holding is 
hereditary in the ordinary way accord¬ 
ing to the personal law of the holder. 
The natural inference is that the grant 
must be taken to have been a grant of 
the assessment, that on full assessment 
being imposed nothing was left for the 
trust, that the Government, which repre¬ 
sents the grantor, released the grantees 
from their obligations to render service 
from the moment that resumption took 
place and that the trust is at an end. 
It may be that the holders of service and 
religious inams are by these means able 
A o take advantag e of their own default, 

twin 86 Mad. 704=12 I. C. 457. 
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but this is n miittor for nonsiiloration of 
tlie Govonnncnt and not of tlio civil 
Courts, whoso function is only to deeiaro 
the law as it stands. Soo tho observa¬ 
tions of the .ludicial Goinmittee in Ihila- 
krishna Udai/ar \\ \ tiaiulut'ii .l/'/ur ((i). 
Moreover as full assessniont. is now licing 
paid I am doubtful whotlior thoro has 
been any real advantage accruing to tho 
defendants in consequence of tho rosuni))- 
tion. Issues 2 and 4 must therefore in 
my opinion be answered in tho negative. 

I am further of opinion that tho suit 
must (ail on issue 1 also, thougli 
I admit that this question does not admit 
of easy solution. Mr. Ameer Ali in his 
Book on Mahomedan Law at p. 5G1 
distinguishes between public wakfs and 
quasi public or private wakfs and states 
that a Mahomedan mosque, unless it is a 
Masjid-i-Jamma, is not regarded by Maho¬ 
medan lawyers to be vested in the public. 
In this passage and in hiscoramentary on 
Civil P. C. the learned author declares 
that S. 92, Civil P. C., has no application 
to private or quasi public trusts. In the 
present case we have the statement of 
Kazi of Villupuram (D. W. 3), who ought 
to know the facts, that this Wallajah 
Mosque is not called a Jamma Masjid. 
that is, a mosque where congregational 
worship is held. In Ganapathi Iyer’s 
Religious Endowments at pp. 119 to 125 
the distinction between public and quasi 
public trusts made by Mr. Ameer Ali is 
said to be unwarranted but the laiter’s 
authority on questions of Mahomedan 
law is, in my opinion, so great as not to 
be lightly disregarded. In Sikkandar 
lioivther v. .Secy, o/.State (l) the Begum- 
pur Mosque at Dindigul was decided to 
be a public trust although the learned 
Judges held in that case, to which Gov¬ 
ernment wa^a party, that Government 
were justified in resuming the inam. 
That was a grant of two whole villages 
as inam for the upkeep of a mosque and 
a durgah. In Sriranga Chariar v. Pra- 
natkarlkihara Chariar (7), an inam 
granted for the support of hereditary 
office-holders in a Hindu temple was held 
to be not a religious trust of a public 
nature. No doubt each case must depend 
on its own facts and therefore other 
decisions do not help us much in deter¬ 
mining this case, but looking to all the 

(6) A. I. R. 1917 P, C. 71=40 Mad. 793=40 
I. 0. $50=44 I. A. 261 (P. 0.). 

(7) [1916] 801. C. 74. 
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kiiown circumstances connected with the 
grant an 1 the resumption of this inam, 
its registration not in the name of any 
institution, hut in the name of an indivi- 
dual grantee, the statement of D. W. 3 
and other evidence, I am of opinion that 
this is not a public trust of the kind tc 
which S. 92. Civil V. C., is applicable. 
On these two grounds I think that the 
appeal should be allowed and the suit 
dismissed with costs here and in the 
District Court. Under S. 98, Civil P. C., 
the appeal is dismissed with costs. 

Ayling, J.—The first question for con¬ 
sideration in this case is obviously the 
nature of the original grant which, it is 
common ground, was made bv the Nawab 
of the Carnatic in 1798: and I have no he- 
sitation in agreeing with ray Lord the 
Chief Justice that it was of the nature of 
a public trust for the benefit of a mosque 
founded, endowed and dedicated for public 
worship, Id the absence of the parwana, 
we have to look to the record in the Inam 
Register, Ex. A, and to the evidence of 
user. Both are strongly in plaintiff's 
favour. I attach no importance to the 
statement of D. W. 3 that the mosque is 
not calle.l a Jumma Masjid, in the face of 
the evidence that it has always been used 
for public worship. Ex. A shows clearly 
that the Inam was a religious endow, 
menc for the ’establishment and upkeep 
of a mosiusand various services therein, 
and that the persons named ioCols. 16—20 
as present holders” are so treated as 
managers of the Masjid and not in their 
individual capacity. 

Indeed, the only ground on which the 
public character of the trust has been 
seriously attacked is the fact that it was 
treated by the British Government as 
resumable, and that, under Mahomedan 
law. a wakf must be unconditional. No 
authority has been quoted which, as far 
as T can see, supports the contention that 
in the case of a grant by the ruling power 
the condition of power of resumption, in 
case the trust is not carried out, impairs 
the public character of the trust. We 
have been referred to a passage at p. 526 
Vol. 1, of Ameer Ali’s Mahomedan Law, 
which savs: . 

“If a pf^r-oo were to create a wakf and make a 
couditioQ that the propert} should return to him 
in case of oecessitv, the conditioo would be valid 
and the wakf would be void, the transaction tak¬ 
ing effect as a mere bubs or settlement; when 
the need arises the property would revert to the 
owners.” 
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This has reference to a totally differ, 
ent state of things. A contingency of re. 
version to the owner, in case the latter 
needs the property, obviously implies 
only a temporary settlement, which can 
he annulled although all its other condi. 
tioDS are rigorously complied with. In 
Kutlayan v. Mammanna Eavuthan (8), 
the only case to which* we were referred 
as being in appellant’s favour, there wss 
no question of resumability, but of the 
the existence of outstanding private 
rights in the alleged wakf property. Id 
SikkandarEowther v. Secy, of State (l)a 
very similar case to the present, Srini- 
vasa Aiyangar, J , and myself held that 
land forming the subject of a public trust 
was resumable by Government on failure 
to perform the conditions of the trust. 

I would therefore reject thiscoDtentioD 
and may add that in any case it could 
not be applied to a grant by the British 
Goverraent while there is no evideuce 
attaching a specific condition of resum- 
ability to the original grant by the 
Nawab. The earliest evidence is the 
entry in the Inam Register, Ex. A, dated 
1861. It only remains to consider the 
nature and effect of the proceedings of 
Government in 1893 by way of resump¬ 
tion. There appears to have been con¬ 
siderable argument before the Divisional 
Bench as to whether the original gran^ 
was of the lands themselves as held by 
the Chief Justice or only of the assess¬ 
ment thereon. Before us the learned 

vakil for theappellantsdid not contest 

view taken by the Chief Justice on this 
point, but was content to ergue his case 
on the hypothesis that the lands tbero- 
selves constituted the grant. 

But if this be so appellants' case in 
hopeless whichever view be taken of the 
extent of the interest resumed by GoverO' 
raent. If, as both the learned Judges o 
the Division Bench held. GovernineDt 
only resumed its right to collect fall 
sessment on the land, then the retnaiD' 
ing interest in the land remained 
the subject of the trust as ^ 

the other hand, it be held that 
ment took back all that it bad 
(i. e. the raiyats’ interest as well a® ; 
own right of collecting assessment; a ; 
made a re-grant of the raiyats - 

to the trustees in their individual capacuji 

then the principle embodied in o- ^ 
Trusts Act, comes into effect. Therg^- 
(8) U918] 35 Mad. 681=13 I. 0.195. 
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be DO question that, by such a trans. 
action the trustees would gain for 
^emselves a very valuable proprietary 
interest in the property, which in¬ 
terest previously appertained to the 
trust. This interest would have been 
acquired by the simple process of neglect- 
ing their duty as trustees, whereby 
Government was driven to resume the 
Inatn.In such circumstances the advantage 
they gained must be held by them for the 
henefit of tlie trust. It is argued that 
the trust had ceased to exist, but this 
cannot be the case. Apart from the 
cultivable landswhich formed the endow- 
naent of the mosque, there is the mosque 
itself and the site on which it stands, 
which latter also formed part of the 
original grant. It cannot be seriously 
suggested that the site of the mosque was 
assessed and with the mosque upon it 
re-granted to the defau't'ng trustees for 
their j I rivate use. There is certainly 
no evidence lo prove Hut such was the 


case , and as long as the mosque and the 
site remain unaffected, the trust cannot 
be said to be extinguished. I would 
dismiss the appeal with costs. 

Kumaraswami Sastri, J.— I am ol 
opinion that the decision of the Chiel 
Justice ought to be affirmed. There can 
be little doubt from the inam title deed 
that the inam was granted by Nawab 
Azim Jah in Fasli 120« (l79H}' for the 
purpose of ereotinga Masjid, for keeping 
a light burning every night for reading 
the Namaz and Fatias every Friday (for 
performing the annual ceremony, of the 
Nawab A hose coffin rested on the spot 
where the Masjid was to be built on its 
way fro.u Madras to TrichiLopoly) and 
or feediog the fakirs. It does oot appear 
that It was he intention of the grantor 

that the trusteeshouldobtain any personal 

enetit or that he should appropriate any 
portion of the income of the lands. The 
land 18 classed as a religious endowment 
m the Inam Hegister and,this is as pointed 
out in Muhammad v. Jajar Muhammad 
Ibrahim (9), strong evidence that the 

property was subject to a public trust, 
ine persons in possession are described as 
of the Masjid. Defendant 1 
and his witnesses in their evidence state 
that the lands weie Manyam lands as- 
Bigued to the mosque. I see no reason 
to hold that the mosque is not a public 
mosque aDd_tbat the grant of the inam 
(»} aSOU U Mad. 248. 


was in the grantees personally as a service 
inam. It is conceded l oforo us that the 
grant vvas of hotli tlio inelvaram and 
kudivarani of tlio land. In tlie absenco 
of evidence as to wbat was iiclually 
granted the recent decision of the I’rivy 
Council in Adusumilli Htii'iiiiniwiniana 
V. Achuta Pothannn (lOj is to Mio ellpct, 
that to grants by native rulers tlicro is no' 
presumption that only the inelvaram 
was granted It is also clear that a 
mosque was built and that the trusts were 
carried out till at least as the 

remark in Col. 8 of tlie Inam Register is 
to the effect that tbe conditions were all 
regularly fulfilled. It also appears that the 
trusteeship v^as hereditary. As to what 
happened between 18G1 aud 1893 (the 
date of resumption by Government) the 
evidence is not clear. The probabilities 
are that having got the reccgnition ofthe 
British Government during the inam 
settlement proceedings the trustees 
gradvally neglected their duties and 
treated the itiaras as tlieir private pro¬ 
perty. In 1893 an inquiry was held and 
in consequence of it full assessment was 
levied on the lands Ex 6 shows that 
a total tirva of Ks 123 8 0 was levied 
on the lands vvhich are said lo consist of 
2 acres 99 cents of punja aud 16 acres 70 
cents of nanjah. It is argued the levy¬ 
ing of this assessment had the effect of 

putting an end to tbe trust and the grant 
of the lands as the private and absolute 
property of the grantees. 

I do not think thij^consequence follows, 
A)) that Government diil was to levy 
the full assessment on lands which were 
free from it Tbe kudivaram rights on 
the lands were not affected and as the 
grant in inam was of both varams it is 
difficult to see how the levying of the 
assessment can put an end to the trust. 
At the most all that can be said is that 
by levying full assessment the income of 
the trust properties wag reduced by the 
amount of the tirva levied. Reference 
was made by the appellants' vakil 
to Unide Bajaha liaje Bommarauze ■ 
Bahadur v, Pemmasamy Venkatadry- 
Naidoo (ll). In this case tbe inam 
was a service inam and the . grant- 
seems to have been of the roelvaram 
in return for services. Tbe levying 
oi the a saeasment had therefore the 

(lOy A. I. R. 1918 P. C, 16!»=41 Mad. 1012=49 
I. 0. 91=48 1 A. 209(P. 0/. 

(U) L1867-69] 7 M. 1. A 128 (P. 0.). 
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pilcff. ii{ ]'aLtin :4 an ond to the tenure. 
In the present case the grant in inam 
was of both the varams and I cannot a 
fi'om tii 0 mere fact of the levying of 
full assessment and the grant of patta 
to the trustees, hold that there was a 
resumption of both the varams by the 
Government which extinguished the trust 
and a re-gr int to the trustees of an abso¬ 
lute estate freed from all obligations. 
The case of Diri Punniah v. Gonintlo 
Kotuvnna t2) is distiuguisliable as the 
resumption was assumed to l)e of both 
the varams. 

It has been argued that no valid wakf 
was ever created as the lands were 
resumable at the option of the grantor if 
the trusts were not performed by the 
grantees of the inam. Reference has 
been made to Ameer Ali's Muhammadan 
law, Vol. 1, p. 526. The original grant is 
not produced and no satisfactory explana- 
ation has been given for its non-produc¬ 
tion. That such a document existed 
appears from the Inam Register which 
refers to ‘ documents in Persian with 
Parwana.” There is therefore nothing 
to show that a right of resumption 
existed in the original grant constituting 
Ibhe wakf. I doubt very much if the 
limitations which would apply to grants 
by private individuals would apply to 
trusts created by sovereign rulers, but 
assuming it is so there is nothing to show 
that there were any terms or conditions 
in the Parwana issued by the Nawab of 
the Carnatic which were repugnant to 
Mahomedan law. What the British 
Government did in 1861 was to confirm 
the grant. A clause was added that the 
inam was “continued so long as the 
conditions of the grant are regularly 
fulfilled,” but this clause cannot render a 
valid wakf already created invalid nor 
can the inam proceedings of 1861 be 
taken to amount to the creation of a new 
wakf. Assuming it to be so the trust 
would be one created by the British 
Government and the law as to wakf 
would not apply to trusts created by anon- 
Mahomedan state. 1 am also of opinion 
that S. 2, Crown Grants Act, 15 of 
1895,. which provides that all provisions 
restricting conditions and limitations 
contained in grants by the Crown shall 
take effect according to their tenor not¬ 
withstanding any rule of law to the 
contrary will validate the grant as the 
act is retrospective. 


Thera can be little doubt that full; 
assessment was levied by the Government 
because the tlien trustees did not carry 
out the trust. Assuming that there was 
a re-grant of both the varams to such 
trustees, the case will fall under 8.88, 
Trusts .\ct. Having regard to the Stand- 
ing Orders of the Board of Eevenue 
the grant in cases where inams are 
resumed is as pointed out by Spencer, J., 
ordinarily to the persons in possession 
and the patta was issued to the trustees 
because they were in possession of the 
lands. I agree with the Chief Justice 
that the Government can hardly hare 
intended to reward the defaulting trustees 
by conferring on them an estate free from 
the trust. The Government had waired 
its right to levy assessment on condition 
that certain trusts were performed anl 
on failure by the trustees it levied full 
assessment. The patta was issued to the 
trustees because they were in possession 
as trustees, and not because ofanyspwiei 
claims they had apart from thetnst 

The trustees, who were bound to cairr 

out the trusts therefore gained an 
tage by their breach of trust and they 
must hold the land for the benefit oft J 
trust. I would dismiss the appwl 

costs. . 

Krishnan, J.-The first question o 
our decision in this case is whether 
plaint mosque is a trust created PL 
lie purposes within the meaning of • ■ 

Civil P. C. The nature of a trust baa w 
be judged primarily from the j 

the deed of endowment creating it- . 
in the present case the parwana J i 
the trust was created is not 
The appellants pretend that t 

lost it, but I am unable to ‘u# 

am inclined to think it is kept back a 
production would work against tbei 
terests and therefore every 
should be drawn against themon tbo 4 
tion at issue. In the absence o j 
original deed of the trust we have 
back upon what appears in the e 
from the Inam Register of Ihol. ^ 
and on the usage in the institution- j| 
shows that the grant was made lo 
1208 or A. D. 1798 by the of 

then Nawab of Carnatic for the 
building a Masjid on the spot ^ ® jy 
coffin of Nawab 'Wallajah reste . ^ 
way to Trichmopoly, for keepmS 
in it, and for reading Namaz -^^*1 
on every Friday for performing t 
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coremouy of the Nawab’s death and for 
feeding Fakirs who pass by. No doubt 
the object so stated and the fact that the 
Inam was to be continued only so long 
as the conditions wore fulfilled are in 
favour of the appellants’ argument that 
the Inam is a service Inain. But the 
Inana is not described as a service Inam 
in the deed but it is stated to be a "re¬ 
ligious endowment" and the lands are 
said to be enjoyed by the persons then in 
possession as "managers of the ^fasjid." 
These circumstances rather support the 
eontention that the endowment is a public 
one. I am however not prepared to go 
so far as my learned brothers that they 
are conclusive of the question at issue. It 
seems to me that nodefinite inference can 
safely be drawn from Ex. A bv itself as 
to the character of the trust. But 1 con- 
sider the matter is put beyond doubt by 
the usage in the institution as proved by 
the evidence in the case. Several wit. 
nesses speak to the mosqne being open to 
the Mabomedan public for worship. De¬ 
fendant himself had to admit that "the 
people had a right to worship in the 
mosque." He seems to have also been 
fined once for interfering with public wor¬ 
ship in it see: Exs.fB and B-l. It is also 
proved that there is a Peshi Imam and 
Khatib and a Muazzin for the mosque. 
P. W, 1 swears that he is the holder of 
the first two offices and P. W. 3 claims to 
1)0 the Muazzin Defendant 1 admits the 
existence of these oflices though he 
claims to hold them himself. P. W. 1 
also swears that he was in tlie habit of 
preaching as Katib from the "mimbar" 
or pulpit regularly to congregations of 
Mahomedans. In these circumstances it 
seems to me idle to say that the mosque 
IS not a public one. I therefore agree 
that the finding arrived at by the Dis¬ 
trict Judge and supported by his Lord- 
ship the Chief Justice and by my learned 
brothers now that the mosque is a public 
trust should be adopted. As pointed out 
by the learned Chief Justice, this view is 
supported by the ruling in Sikkandar 
Bowther v. Seen, of State (l), where 
under similar circumstances a similar in¬ 
ference was drawn. 

It was next contended by the appellant’s 
vakil that as the grant was confirmed and 
continued by the British Government by 
Ex. A only subject to the conditions of 
the grant being fulfilled, it became an in¬ 
valid wakf, as under the Mabomedan 


law the grantor e;innot retain any intercsi, 
in a valid Wakf uinl reliance was placed 
on Arnoor Ali’s Mahoiiio<l;Lti Law, Vol. 1, 
J). 520. This argutnoni, is cloarlv falla¬ 
cious. In the tirsi, place iho (!o\crnniont 
was creating no now friNt at allhv iU.A. 
Theysimply cunlirmci the prcvi.aH giant 
imposing certain coiclition.-, as tlioy were 
entitled to do as tho rniing power in i he 
land. In doing so they did not act a> 

the representatives of the Nawah who 
was the original grantor, uordidtliev 
purport to make a new grant themselvos. 
In the second place, if we take it that 
they did make a now grant obviously the 
Mabomedan law of Wakf cannot apply 
to it. In any case, therefore the objec¬ 
tion is futile. It was finally contended 
by the appellants vakil that the resump, 
tion proceelings in 1893 put an end to 
the Inam in question and as the land« 
were granted to his cHeut's predecessor- 
in-title on an ordinaiy raiyatwari lafcfci 
they became his private property. On 
this question the learned Chief Justice 
and Spencer, J.. have taken difi'erent 
views, the former holding that it did not 
affect the trust and the latter that it did. 

I am inclined to agree with the view of 
his Lordship the Chief Justice. 

It is admitted before us that tho lands 
themselves formed the Inams and not 
merely the revenue payable on it. As the 
note of the fact of the Inam Register, 
Ex. A, states tliat the whole Inam has 
been resumed," I am not able to adopt 
the suggestion that the resumption was 
only of the melvaram right and that the 
kudivararn still remaine llas it was before. 
But even taking that the lands tliom- 
selves were resumed. I think it really 
makes no difference to the result of the 
case. If the Government had granted the 
lands to a stranger without expressly pro¬ 
viding for the trust to attach to them it 
may be they would have become the ordi¬ 
nary private raiyatwari property of the 
grantee. But the grant in this case was to 
the muttawalis themselves and apparently 

on the ground that they were such mutta- 
walis. In such a case it seems to me 
a fair inference to draw that the Govern, 
ment intended that the lands should be 
held under the same conditions as before, 
subject to the one exception that full 
assessment was to be paid. In fact the 
considerations mentioned by Spencer, J., 
regarding resumption in the case of 
ancient grants show that where the 
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iC4overninenfc merely levy full assessment 
jthev do not intend to interfere with 
tiio existing rights; and therefore, where 
Ithey juirport to resume the land and 
ire grant it to the same trustee on full 
assessment, it is clearly right to hold 
that they intended by their re grant that 
|lhe lamls should he held subject to the 
same right as before resumption. The 
case oi Divi Punniah v. Gorunt'a 
Kotumma (2) relied on by the appellant’s 
vakil does not seem to me to be in point 
here. 

In that case both parties were agreed 
that the charilahle trust had come 
to an end by the resumption proceed¬ 
ings; in fact the claim was for a share on 
the footing that the property bad become 
private property. In such a case the 
learned ludges held that the re-grant to 
a person who happened to be one of the 
trustees did not lead to a presumption 
that it was given to him because he was 
a trustee or that he took it jointly for 
himself and the other trustees; for, if 
that was the intention of the Govern¬ 
ment, the grant would have been to all 
the trustees. Whether this view be 
correct or not, it is not in conflict with 
the view that where the grant is not 
inconsistent with an intention to pre¬ 
serve the trust, such intention may be 
presumed. 

I agree with the view taken in Sikkan- 
dar liowther v. Secy, of Staie-d), which 
is followed by the learned Cbidf Justice 
dn tliis case, that where lands have been 
dedicated for the support of a public 
imosque, their resumption and re-grant 
ito the trustees on full assessment do 
Inot free them from the trust. I am pre¬ 
pared to support my conclusion in this 
case on another ground as well. It is 
proved here that it was entirely due to 
the failure of the muttawalis to perlorin 
their duties properly that led to the 
inam’being resumed and the lands being 
re granted on full assessment. In these 
circumstances I am of opinion that even 
though the resumption proceedings be 
taken to have resulted in freeing the 
lands from the trust in the hands of the 
Government, the trust re-attached to 
them when they were given back to 
muttawalis on the principle underlying 
S. 88, Trust Act, thuogh that Act does 
nob directly apply to public religious 
endowments. Otherwise as the learned 
Chief Justice remarks : 


“We would in effect be rewarding the defaelt* 
ing muttawalis for their breach of duty." 

Section 88 embodies a principle which 
is of general application, that if a trestee 
avails himself of his character as such to 
gain an advantage thereby he rausb hold 
it for the beneficiaries. It is quite clear 
in this case that it was by taking ad¬ 
vantage of their position as muttawalis 
and failing to do their duty as such, ihst 
they led the Government to resume the 
lands and re-grant them to them. They[ 
cannot be allowed to take advantage of 
their own default and to treat the lacdsj 
as private property in their hands. I,| 
therefore find on issue 1 that theWallajsh 
Masjid of Villupuram is a public religi¬ 
ous institution to which S. 92, Civil 
P. C., applies and on issues 2 and 4 tbiti 
the lands are trust properties belongiDg; 
to the Masjid and that defendants are", 
accountable for the income. Thesmoont- 
decreed by the lower Court has not been 
seriously disputed before us. , 

I agree wihth the learned Chief Jwh®® 
that the decree of the District lodge 
should be modified as he proposes, i 
is not right to exclude the defendantsa 
all their descendants from filling | 
office of trustees for ever. Adopting t * 
modification which has already 
corporated in the decree cf this Cour, 
agree in dismissing the appeal to us w' 

costs. f 

s.n./r.k. Appeal dtsmssed. 


A. I. R. 1919 Madras 524 
Full Bench 

Wallis, C. J.. Oldfield and 
Seshagiri Aiiar JJ- , 
Vaitheeswara Iyer —Plaintitt'^APP 

ant. 

Srinivasa Ragava Iyengar and othef^ 
— Defendants—Respondents. ^ 

Second Appeal No. 1815 
sided on 4th February I9l9, “S 
lecree of Dist. Judge. Trichinopoly. > 
appeal Suit No 168 of 1916. . 

Mortgage—Assignee though b 
;an sue. . ^ mete 

An assignee of a mor*^gage, wn® 
lenamidar is entitled to sue on the 

U.R. 

A. Krishnastoami Aiyar and S- 
nanya Aij/ar—for Appoll®^*'* .. for 

K. V. Venkatasuhrananya 

). T. Srinivasagopalachariar o 

londents. 
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Order of Reference.— This is a suit 

on a mortgage by an assignee mortgagee. 
Tha lower appellate Court has founrl 
that the plaintiff was a henamidar for 
D. W- 1, and has dismissed the suit, 
obviously on the ground that a ben imi- 
dar cannot sue on title. Before us it is 
urged onauthoritv of Singa Pillai v. 
•Govinda Reddi (l) that such a hena- 
midar can sue. The case relied on is a 
direct authority for that contention. We 
are, however, unable to accept it as con. 
elusive. In this Court ever since the 
decision in Kuthaperumal Rajafi v. 
Secy of Stite (2) it has we think 
been consistently held that a bena. 
midar must show some right to sue 
under the general law apart from the 
fact that he lent his name for the pur¬ 
chase. At least we are aware of no deci- 
aion to the contrary and no such case 
has been relied on by the learned Judges 
who decided Singa PilUi v. Govinda 
Reddi (1) With deference to the learned 
Judges, we should be prepared to con¬ 
sider the matter concluded by the doc- 
trine of stare decisis but for the fact 
that the later decision is published 
itt the authorized Law Reports. But 
that being the case, we think that 
the question must he referred to a Pull 
Bench. We do not think it necessary 
ourselves to examine the cases in other 
Courts, as was done in Kuthaperumal 
liajali V. Secy, of State ,2) and has 
been done in Singa PiUai v. Govinda 
lieddi (1), but we would offer a few 
observations on the latter case. With 
deference to Spencer, J., we do not 
think that the unreported case. Second 
Appeal No. 1B6 of 190.d, was quoted with 
approval in Kuthaperumal Rajali v 
Secy, of State (2). 

On the language of the learned Judges 
we gather that they did not approve of 
It and sought to distinguish it on the 
ground that the plaintiff in that case 
may have been appointed an agent In 
the present case such a contention conld 
nob be raised, as both the plaintiff and 
0. W. 1, have sought to make out 
the plaintiff was the real purchaser 
and the plaintiff was admittedly not 
an agent. Seshagiri Aiyar, J., relies on 
Sree Raja Dalla Venkata Suryanaraina 
Jagapatiraju s. Goluguri Bapiraju {S), 


U9181 41 M*d. 486=43 1. 0. 908. 
119071 80 Mad. 345. 

U911) 84 Mad. 143=7 I.O. CO. 


as an inroad on tho rights of real owner, 
With deference wo do nob think that 
it is The plaintiff in rlmt case was 
a successful bidder at a Court, auction 
of certain property and a sale cerl itic'to 
was issued to him. lie siihsoiniently 
sued to have the sale cincollGd on (ho 
ground of a frandnlont su[)pi o-sion of 
facts at tho auction. The piiintiii' u-is 
found to he a benamidar. The learned 

Judges, following Puij„ii 
v. Secy, of Slate f2) amona other cases 
enunciated the proposition on p, 118 (of 
dJ.l/nf/.lr.hata henami transaction does nob 
vest any title to an immovable property, 
but they continue and sav tha' tha’. d-es 
not prevent a person who has been found to 
be an agent for an undisclosed principal 
in a contract for purchase of land, from 
suing for any relief in respect oi the con- 
tract, even though the hind has suh. 
sequently beon conveyed to him. In our 
opinion this decision does not even go 
80 far as the reservation in Kutha¬ 
perumal Rajali v. Secy, of State (2), 
for in the latter case the right of an 
agent for an unlisclosed principal to 
bring any suit appears to he conceded. 
We think that the deniqion in Singa 
Pillai V. Govinda Reddi (l) does dis. 
tinctly negative the principle laid down 

Rajali v. Seej. of 
State (2) and accepted in Sree Raja 
Datla Venkata Suryanaraina Jaga- 
patiraju v Goluguri Hainraju (3) It 
13 necessary therefore to refer to a Full 
Bench the following question: 

‘;\Vhen on the evidence it is found that an 

assignee mortgage h a mere benamidar, can he 
sue on the morigage?” 

. Opinion. We think that this ques¬ 
tion must be considered to have been 
settled by the recent pronouncement of 
the Privy Conncil in Chowdhuri Gur 
Narayan v. Sheo Lai Singh (4). The 
respondents were not represented, but 
the report of the argument shows that 
the divergent decisions of tho Courts in 
India were placed before their Lordships 
by Mr. De Gruyther, who appeared for 
the appellants. Mr. Ameer Ali dealt 
with the point in the following verv 
general terms: ^ 


Iwoeflcial loterest m the property or bueina« 
thitaiaDdeio his Dame; he represents, in Ud 
^ real owner, and so far as their relative iegal 
^ition IS concerned he is a mere trustee for 

him. Their Lordships find it difficnlt to under- 

sta nd why, in tueb circumstance s, an action 
(4) A.I.R. 1918 P.C. 140=46 I. A. 1=4-) faTT" 


r.tnnut I'f* iiiaiiuuiued ia the nauie ef the bena- 
mi-lir ill reaped nf the property although the 
li-:'ifiieiiil owner is no party to it.” 

Those very general ol^servations appear 
‘I'U? tube conclusive of the «iuestion 
rafeireri to ns, an>l we accordingly answer 
it in the aftirniative. 

S.N.yiMv. Aimuereil in the 

iiffirmatice. 
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Annul: Haiiim, J. 

T. Venkatahrishiuivia Chiirln —Defen¬ 
dant—I’etitioner. 
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wide and is wider than the rule of the 
Knglish Goramon law. But there are 
cases in which a narrow interpretation 
has been placed on the word "lawfully.” 
For instauce in ClieiH Lai v. Bhagwan 
D(r.s‘ (l) it is stated by Straight, J., at 
Pj). 242 and 213: 

■'I pointed out to Mr. Simeou that if you could 
read S. 70, Contract .Act, without the word 
lawful' iu it, I might go to the full length of 
the contention set up by him. But I presume 
that the legislature intended sometbing'wbeu it 
used the word 'lawful' and that it bad in con¬ 
templation cases in which a person held such a 
relation to another as either dircctlv to create 
or by implication reasonably to justify an in¬ 
ference that by some act done for another person 
the party doing the act was entitled to look for 
compensation for it to the person for whom it 
was done.’’ 

Reliance is also placed Ity the learned 
vakil for the petitioner on the ruling of 
the Privy Council in Ram Tukal Singh 
V. Biseswar Lall Sahoo (2), w'bere it is 
stated as a general proposition: 

"It is not in every caS9 in which a man has 
benefited by the money of another, that an ob¬ 
ligation to repay the money arises. The question 
is not to be determined by nice considerations of 
wbat may be fair or proper according to the 
highest morality. To support such a suit there 
must bo an obligation, express or implied, to 
repay. It is well settled that there i.s uo such 
obligation in the case of a vohmtary payment bv 
.1 of b'f. debt. :Atill less will the action lie wheu 
the money has been paid, as here, against the 
will of the party for whose use it is supposed to 
have been paid, Stokn v. Lewis (8). Nor can the 
case of A be better because he made the payment 
not ex mero motu, but in the course of a transac¬ 
tion which, in one event, would have turned out 
highly profitable to himself, and extremely de¬ 
trimental to the person whoso debts the money 
went to pay.” 

This is a statement of law which is not 
based on the words of S. 70, Contract 
Act. and if we read this proposition in 
the light of the facts, I think the case is 
easily distinguishable from the present 
case. In the present case there can be 
no doubt that the payment by the plain¬ 
tiff was made in good faith; he certainly 
did not intend the payment to bo gratui¬ 
tous: he expected compensation for it. 
As has been pointed out by Pollock and 
Mulla in their commentary on the Con¬ 
tract Act, S. 70 enacts a law wider than 
the English Common law on the subject. 
The preponderance of rulings in this 
High Court does nob support the res¬ 
tricted view which found favour with 


V. 

Ariinachiil'im P/7/<<y —Tlaintiff—Oj)- 

po>ite I’arfcy. 

Civil Revn. T’etn. No. 134 of 1918, 
Decided ou 22nd October 1918, against 
decree of Disb. Munsif, Chittoor, in Sm. 
Cause Suit No. 611 of 1917. 

Contract Act (1872), S. 70—"Lawful pay¬ 
ment” explained—Payment against protest 
of person on whose behalf it purports to have 
been made—S. 70 does not apply. 

.A payment is said to be "lawful’’ withiu the 
moiiniDg of S. 70, Contract Act, if it is shown to 
have been made iu good faith or was not an 
vmliwful payment, and the person making the 
Dayrnciit did not intend the payment to be 
gratuitous, but tspccted compeusation for it. 
AVhat is lawful payment will <lepciul cn the 
facts of each particular cific. Where a payment 
is made against the protest of the person on 
whose behalf it purports to have been paid, it 
would not be covered bv the section: 11 All. 234 
an.l I. C. .'311; nU foil: 23 W. R. 305 (P. C.l. 
hul., IH Mad. 88; 3 I. C. 110 <rn.f 28 I. C. 309. 
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V. Lahhmmarai/ana and P. 21. Sri- 
nicasa Aiyang^^^ —for Petitioner. 

.4. Chidambaram and C. L. Nilakanta 
A/«daftar—for Opposite Party. 

Judgment. —It is found by the Dis¬ 
trict Munsif that the payment of a quit 
rent by the plaintiff was made for the 
beneht of the defendant who was liable 
for the quit rent. At the same time he 
has found that the payment was not 
made at the request of the defendant. 
The Munsif however 6nds upon the facts, 
and DO doubt rightly, that the plaintiff 
did nob intend to make the payment 
gratuitously. Under S. 70, Contract 

^whete a person lawfully does anything for 
another person or delivbrs anything to him, not 
intending to do so gratuitously, and such other 
person enjoys the benefit thereof, the latter is 
bound to make compensation to the former in 
respect of, or to restore, the thing so done or 

delivered.” 

The wording of the section, as has been 
observed in a number of cases, is very 


(1) [18891 II All. 234. 

(2) 11875" 2:3 W. R. 805=2 I. A. 
477=.3 Suth. 136 (P. C.). 

(3) [1785] 1 T. R. 20. 
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Nanjunda Row v. m 

the Allahabatl Court \n Chedi l/dl 
Y. Bhagwan Das (l) or with the Calcutta 
High Court in ranchkori Ghosh v. Ilari 
DasJ<iti{\). It was laid down in the 
latter case that 

“to entitle a person to claim the benelit of 
70, Contract Act, the payment uinst have 
been lawfully made, that Is by a person liaving 
a lawful interest in making it and not some 
interest from the point of view of the payer.” 

If by that is meant that there must he 
some interest like that mentioned in 
S. 69, I must, with great respect, oh- 
sorve that I find no warrant for any such 
limitation. On the other hand as far 
h^,ck 2.5 Damodara Mudaliarv. Secy, of 
State (5), it was held by this Court; 

“Certainly there may be difficulties in applying 
a rule stated in such wide terms as is that ex- 
IprcBsed in S. 70. According to the section it is 
not essential that the act shall have been neces- 
isary in the sense that it has been done under 
circumstances of pressing urgency, or even that 
it shall have been an act necessary to be done at 
i^ome time for the preservation of property. It 
|may therefore be extended to cases into which 
no question of salvage enters; it is not limited to 
jpersons standing in particular relations to one 
.another; and, except in the requiremeut that the 
act shall be lawful, no condition is prescribed 
as to the circumstances under which it shall 
bo done." 

This view of the law has found ac¬ 
ceptance in later rulings of this Court. 
Yogamhal Boyce Ammani Ammal v. 
Nmna Pillai Marakayar{r)) and Saptha- 
rishi lieddiar v. Secy, of State 
(7). In the last mentioned case it 
wastlie view of Ayling, J., that the pav- 
meut must be held to he lawful within 
Ithe meaning of the section if it could bo 
'shown to have been made in good faith 
^or that it was not an unlawful payment. 
,It may not be easy to define what are 
the circumstances in which the payment 
would not be lawful; the case, for in¬ 
stance, in which a payment is made 
against the protest of the defendant 
would, f tliink, not be covered by S. 70. 

I think the ruling in Gajapaihi Krishna 
Chandra Deo v. Srinivasa Charlu (R) 
also supports the view which I am in¬ 
clined to take in this case, and I do not 
think that the decision of the learned 
Chief Justice and Srinivasa Aiyangar, J. 
in Jagapatirajii v. Sadrusannamarad 
(9) lays down any proposition inconsistent 

(4) U91G1 34 I C. 341. 

6) fl895l 18 Mad. 88. 

(6) [19091 33 Mad. 16=3 I. C. 110. 

(7) 11918] 28 1. C.309. 

(8) A. I. R. 1915 Mad. 95=38 Mad. 235=20 

I. C. 446. 

(9) [19151 89 Mad. 795=31 1. C. 255. 


ahwadi Diiamm.a.ii Madras-V.,V 

with Hoyci' Annn.iiii .Ivnna/ 

V. Xanui PiUai Mar.ikiiyar (G) and the 
other nilijigs to which I have rcicirod. 
I therefore dismiss llio [Kdilioii wdlh 
costs. 

S.N. |{.K. I'chlii'n di.svi: .sc i . 
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OlJiFlEl.D AM) Sl silAdim AiVAI:. hi. 

1 

U. Nt(7ijundii Jion —Appollant. 

V. 

Mariradi Dhammaii Sanmiii -Kes- 
poodent, 

Appeal No. 2R2 of 1918, Decided on 
2Gth February 1910, against order of 
Dist. Judge. Bcllary, in Execution I’etn. 
No. IS of 1918. 

Civil P C, (5of 1908), Ss. 58 and 145- 
Security bond in favour of decree-holder for 
release of debtor from Jail —Release ordered 
under S. 58—Bond must be deemed to be on 
record and is enforceable in execution. 

A security bond executed in favour cf a decree- 
holder to obtain the release of a judgment-deb¬ 
tor from imprisonment in execution, and tiled 
in Court, whereupon the release of the judg¬ 
ment-debtor is ordered under the proviso to S. 5S 
must be regarded as a matter of record in the 
Court as muen as if it bad heeu executed to the 
Court itself, and is consequently enforceable 
against the surety in proceedings in execution. 

[P 527 C 2] 

r. Narasimha Aiyangar and D. Sri¬ 
nivasa Row—ior Appellant. 

V. S. Narasimhaihari —for Respon¬ 
dent. 

Judgment. —In this ease appellant 
and another person executed a security 
bond to the respondent, wlio held a de- 
ciee against or^e Karayana Row , to oh- 
tain the release of the last meutionrd 
from his i[r)i)risonment in execution. The 
bond was filed in the lower Court with 
respondent’s application for tlie roleaso 
of Narayana Row; and his release was 
ordered under the proviso bo S. 58, Civil 
P. C. The respondent sebsequently ap- 
plied for a warrant of arrest against ap. 
pellant, as he failed to pay the decree 
amount in accordance with the provisions 
of the bond. This appeal is against the 
order of the lower Court issuing war¬ 
rant. 

The appeal is argued here on a ground 
not apparently relied on in the lower 
Court, that the bond having been given 
out of Court can be enforced only by 
suit, not by proceedings in execution of 
the decree in connexion with which it 
was given; and no doubt, if the fads 
wore as this statement of the argument 
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assumes them, the decision in Suhharaya 
Pillai V. Sathanatha Pandaram (l) and 
tlie oliservations of Spencer, J., in 
Nadanobgi Kiirugodappa v. Ai^gadi 
Snogamma (2) would justify it. But the 
facts actually before us differ from those 
assume Mn material respects. Firstly, 
as already stated, the security.bond was 
bled in Court and was left there. The 
Court no doubt was not asked to consider 
its terras or their propriety But it was 
certainly asked to take action, statedly 
on the ground that the bond had been 
given; and, as the bond itself refers to 
the request which preceded its execution, 
it must be taken to have been presented 
to the Court with the concurrence of the 
surety and judgment-debtor. It must 
accordingly be regarded as matter of 
record in the Court as much as if it had 
been executed to the Court itself. 

Secondly, the bond provides that in 
case of the judgment-debtor's default, 
execution can be taken against him. It is 
argued that the p-rties cannot give the 
Court jurisdiction by their consent. But 
the facts of the present case resemble 
those \Q Sadasiva Pillai v. Eamalinga 
Pillai (3) the circumstances that the 
bonds in question therein were executed 
to the Court not affecting the gen^^ral 
ground on which the decision proceeded, 
that: 

■ Lbo respondent had, by the proc'*edincs m ques¬ 
tion, come under an obligation, which was 
capable of being enforced by proceedings in 
execution'* 

and that “upon the ordinary principles 
of estoppel he could not be heard to say 
that the relief claimed was not obtainable 
under the decree. For these reasons the 
lower Court's decision must be confirmed, 
the appeal against order being dismissed 


with costs. 
S N /R K. 

"(1 
(2 
(3 


Appeal difimiased. 


1191^1 48 I. C. 940. 

(19171 41 Mad. 40=39 I. C. 928. 
tl874-75l 2 I. A. 219=3 Sat. 519=3 Sutb. 
190 IP. C.). 
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SaDASIVA AIVAB AND SPENCER, JJ. 
Srinivasa Raghava Iyengar—hppelt. 

V. 

K. R- Renganatha Iyengar and others 

—Respondents. 

Second Appeal No. 2510 of 1917, De¬ 
cided on 27th November 1918, from de- 
-cree of Dist. Judge. Tanjore. in Appeal 
Suit No. 790 of 1915. 


(a) Contract Actfl872).Si.2 (d) 23-Execu- 

lion of sreurity bond for forbearance to sue 

for debt due—Consideration is lawful-Suit 
on security bond is maintainable. 

A foreb arance to sue a debtor gn his promis¬ 
sory n te is a good coDsid<*ration for tbe latter 
exccutiuu a security boud for payment ot the 
debt, and the creditor can maintain a suit on 
the secu-itv bond. [fJ 529 C 1] 

'b, Contract Act (1872) Ss 2 (dj,23-For¬ 
bearance to sue— Agreement—Specifying of 
time is not necessary. 

It is not oeces«.irv that there should be an 
agreement for forbearance for any definite or 
particular time, iltis enough if an implied re¬ 
quest by the debtor for forbearance lor a time 
can b-' inferred. 1 Aff. 309 and A. I. il. 1915 
Mad. 528, Dtsf. [p 529 0 i-j 

(c) Transfer of Property Act iT882), Ss.dO, 
58 and 100—Charge on specific immovable 
property is mortgage -Subsequent mortgage 
deed or sale deed in favour of bona fide 
transferee without notice—Prior charge is 
not defeated. 

Per Spencer, J , (3«fl«f<~'Vhether a security 
boi d which amounts to a charge on immovable 
property is a mortgage involving a transfer of 
interest in tbe property. [P 329 0 21 

Per Sadasiva Aiyar, J .—Even whore there is 
no personal covenant to pay, document creating 
a charge on specific immovajle property is a 
mortgage and not a mere charge liable to be de¬ 
feated by subsequent mortgage deed or sale deed, 
though executed in favour of a bona fide traus- 
fereo for c-msidcration without notice ; 33 Cal. 
985, nr>t Appr, 

D:stiiK"iou between a charge and a mortgage 
pointed out. LP 5 I c 1] 

T. R. Venkntarnma Sa'tri and S. 
Parthasarathi Aiyar —for .Appellant. 

K Dhashyam Aiyangar anti K. Nara. 
simha Aiya7igar—lor Respondents. 

Spencer, J.— Defendant in this suit 
executed a promissory note for Us. 2,500 
on 4th December 1913 in favour of one 
Aramudachari, and two days later gave 
a security bond to the same individual 
for t!ie same debt. The plaintiff obtained 
an assignment of both instruments and 
sued upon them. Defendant 2 is a sub¬ 
sequent purchaser; and defendant Sis 
Official Receiver of Tanjore, who was 
made a party in consequence of defen¬ 
dant I's insolvency. The plaintiff has 
succeeded in obtaining a personal decree 
against defendant 1 for what was due 
upon the promissory note, but his claim 
to be allowed to enforce his charge upon 
defendant’s immovable properties has 
been refused by both the lower Courts 
on the ground that there was no con¬ 
sideration for the security bond (Ex. C), 
and upon this point he has lodged this 
second appeal. 

The consideration for Ex. 0 is stated 
in para. 4 of the plaint to be tbe for- 









SbiNIVASA V. UENGANATHA (Spotiool-, 1 .) 


1919 


‘liearanco of tho payee under the pro- 
■missory note (Ex. A) to press defen- 
'dant 1 (or payment, when he became 
aware after the execution of Ex. A of 
the great extent of defendant I's in¬ 
debtedness and his concossicn of some 
time before filing a suit. Both the Sub- 
ordinate Judge and the District Judge, 
in considering the issue relating to cou- 
sideration for the security bund, in my 
opinion, misdirecting themselves on tho 
question of law involved in this issue, 

TheSuhordinate Judge followed Manna 
Lai V. Bank of Bengal (1), which lie 
thought to be exactly in point. The 

District Judge seems to think that for¬ 
bearance to sue must be forbearance for 
some particular time in order to con¬ 
stitute valuable consideration, as he re. 
]eots the evidence of the payee Aramu- 
dacliari himself (P. W. 2) on account of 
his failure to specify the length of time 
10 gave defendant 1 when he executed 
Jjx. C, although it does not appear from 
his deposition that any question was put 
bo the witness on this point. Ma 7 ina 
Lai v. Bank of Beiigal (l) has been fol- 
lowed by this Court in UiUhnlcanippa 
Uudali V. Kathappudayan (2), but 
both those cases are distinguishable from 
the present case on the facts. In tho 
former case the hundi debt had not 
matured when tho acceptor of the hundis 
•pleJgeil nis own house and shops as seen- 
nty for due payment and thus there was 
obviously no consideration for the pledge 
In the latter case it was held that a mere 
recommendation by A of a borrower IB 
was not good consideration for a contract 
based on a subsequent promise to the 

RaM® ■ r made to B. 

Both m Eng and and in India it jg 

t ed law that past consideration may be 

nreil?? >>>= teon a 

precedent reriuest : [vide Lam,,high v. 
Brailkwaitjn) and Sindha Shri Ganvat- 

Aku/i U) Mahomad 

' do“a or“®ahr- 

d (2) (d 'r°“ under 

'cor,iSaUom'‘“‘l„"thetf 

forbearance^fromjningjbaa been"aet'np 

(1) 11875-781 1 All. 800. -- - 

(2) A. I. R. 1916 5Iad. 628=25 i n 70ft 

<4) [1606] 20 Bom. 765. 
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m the plaint, there is ovidoneo to support 
the plea, and there is the fact that 
defendant 1 was not actually sued upon 
the promissory note from tho date 
of Its execution. Ith Docemher 1013, 
till this suit was hi ought oi: 12tli Julv 
1915. Even in tho alKoneo uf ovifp'nc'o 
It was open to the lower Courts (o 
have presumed from the circun,stances of 
the case that the security huiifl woiihl 
not have been given unless the creditor 

had expressed his dissatisfaction with tho 

promissory note payable on ilonnu.i, |,i 
Alliance Bunk v. Jlrnom {’j} lUo Vice- 
Chancellor observed; 

"It appears to me that, when tbo i.laintin^ 

demamled payment of their debt, and in con- 
^equeace of th.it apjdicatiou Ihedefoadam.i-reed 
to give certain security, although there wa" no 
promise on the part of the plaintiff.; M .abstaiu 

for any certain time from suing for the debt the 
effee was that the plaintiffs didin effect civo 

and the defendant received, the benefit of some' 
degreoof forbearance; not. indeed, for anv dc- 
finite time, bat, at all oveots, somo extent of 
forbearance. 

This case was followed in Fullerton v 
Provincial Bank of Ireland (G),in which' 
Lord Macnaghten said: 

In .such a case as thi.s it is not necessary that 

there should beau arrangement for forbearance 
for any definite or particular time. It is rmite 

enough If you can infer from the surroundbc 
circumstances that there was an implied request 

for forbearance for a time and that forbearance 

Similar observations occur io the iuds 
men of Vaughan Williams and Fletcher 
-Uoulton, Tj, -TJ. and of Parker T jn 
r.tem V. nromhy {!). On these p'rin. 
ciplesitis eloar that the learned Dis¬ 
trict Judge's decision being based on a 
refusal to lecognizo an act of forbearance 
on the part of tho creditor, uliieh was 
not for a definito period, cannot he sup. 
ported. On the appellant’s behalf re- 

t ^'/;-Ac 6, defining mortgage as a 
transfer of interest: 

"for the purpose of securing the payment of 
money advariced or to be advanced by wav o 

loan, an existing or future debt ” ^ ^ 

and it is argued that Ea. 0 is a mortgage. 
The document describes itself as a seen, 
ri^ty bond, and I think it amounts to a 
charge on immovable property, but in the 
view I have taken it becomes unneces- 
sary to decide ’whether it is a roortgagei 
involving thereby a transfer of interesti 
in propMty, or a mere charge. Defen-' 

ifti c% a. a .. ~-- » 
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clant 2 claimed to be a bona bde pur¬ 
chaser for value without notice, and 
issue 1 relates to the questions raised 
by this claim. Assuming that he had 
no notice of the charge created in favour 
of Aramudachari, although be must 
have known of it before his sale deed 
was registered on 13th June 1914, as 
it is mentioned in the security bond 
(Ex. 2) given to him on 31st March, and 
it has been found that ho and Aramu¬ 
dachari are next-door neighhours, still 
this would not help him to avoid Ex. C; 
for if Aramudachari took a bona 6de 
charge on the same property for good 
consideration on 6th December 1913 the 
subsequent sale to defendant 2 on 2nd 
March 1914 must be subject to that 
charge. I would allow this appeal and 
would give the plaintiff a decree for sale 
of the property which is the subject of 
of the charge with costs throughout, and 
I would direct defendant 2 bear his own 
costs in all the Courts. Time for sale is 
8 months from this date. 

Sadasiva Aiyar, J.—I entirely agree 
throughout. The decree we pass for sale 
is of course, intended to award to the 
plaintitT a relief additional to the relief 
he has obtained against the defendant 1 
personally. As the defendant 1 has not 
opposed the plaintiff’s claim, he will not 
be liable personally for the plaintiff’s 
costs here and in the lower Appellate 
Court. The question whetherLthe secu¬ 
rity-bond created a simple mortgage or a 
mere charge is a difficult one which it is 
unnecessary to decide, as pointed 
my learned brother, see Jwakir Malv. 
Jndomati (8), where two learned Judges 
differed as to the construction of the 
bond in question therein. The language 
of the bond in that case was however 
weaker than that of the security bond 

’’''ATrgards S. 40, Act 4 of 1882, an 

obligor «ho executes a bond creating a 
charge on speoieo immovable property 
does in my opinion, transfer an interest 
therein and the obligee is entitled to an 
interest in the property and not merely 
to the benefit of an obligation annexed to 
the obligor’s ownership of immovable 
property” within the meaning of S. 40, 
Act 4 of 1882. The obligation con- 
teraplated in that section is a personal 
n hlieation correlative to a perso^l ngh t 

All. 187=36 All. 201=22.1. C. 

^ 978. 


in the obligee such as a right to obtain a 
mortgage deed or a sale deed (which deed 
it is that transfers the interest contracted 
to be transferred). The subsequent pur- 
chaser from a man who has already creat¬ 
ed a valid charge is as much bound by it 
as the creator himself on the same prin¬ 
ciple that the subsequent purchaser for 
valuable consideration from a simple 
mortgagor is bound by the mortgage, the 
question of actual notice to him being 
immaterial see Cooling v. Saravana 
(9); 

As regards the distinction between a 
mortgage and a charge, it seems to me 
that every raoitgage document creates 
also a charge but conversely, a charge 
may not amount to a mortgage in all 
cases. That in some cases a document 
creating a charge may be a mortgage docu¬ 
ment is implied in the language of S. 100, 
T. P. Act itself, defining a charge. 
Where it is created by law and not byact of 
parties, it is, of course, not a mortgage, 
as the definition of a mortgages under 
S. 58 contemplates the creation of the 
mortgage by the intentional act of a 
private person called the mortgagor who 
transfers the mortgage interest in favour 
of the mortgagee. 

The distinction between a charge and a 
simple mortgage is oftentimes very diffi 
cult to appreciate. Where no personal 
covenant to pay the borrowed money is 
found in the deed which creates the 
charge, it is probably not a simple mort- 
gage according to the trend of the deci- 
sions. Where however the charge is 
created over specific immovable pro- 
perty, I am inclined to hold that though 
it may not be a simple mortgage owing 
to the absence of a personal covenant to 
pay, it is still a mortgage, though of the 
anomalous kind mentioned in S. 98, of the 
Act (4 of 1882). Where the im¬ 
movable property is not described in a 
definite manner, than the transaction 
may create merely a charge and no® * 
mortgage, as S. 100, Act^ 4 of 1882 us» 
the general expression immovable pro¬ 
perty” and not the expression 
immovable property ” found in S. ► 

Aet 4 of 1882. . . 

The result, as I said before is tbac 

S, 40, Act 4 of 1882 does not spplv ^ 
the principle of the decision m C 
V. Saravana (9) does not apply 
document we hav » to construg- 

(9) 1.1689] 12 Mad. 69. 
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present case. I am inclined to think, with 
great respect, that the decision in 
BoyziM Sheikh v. Kali Nath Mooker. 
jee (lO) takes a too narrow view of the 
effect of a document creating a charge on 
specific immovable property and I hold 
jthat even where there is no personal 
covenant to pay, the document, creating 
such a charge, is a mortgage and not a 
mere charge liable to be defeated by a 
subsequent mortgage-deed or sale deed, 
though executed in favour of a hona 
fide transferee for consideration without 
'notice. 

S.N./r,k. Appeal accepted. 


(10) [190C] 33 Cal. 986. 
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Wallis, C. J. and Seshagiiu Aiyar, J. 

Kumarappa Chetliar and others —De¬ 
fendants—Appellants. 

V. 

Saini7iatha Ckettiar a.n^ others —Plain¬ 
tiffs and Defendant” Respondents. 

Civil Appeal No. 358 of 1917, Decided 
on loth October 1918, against decree 
of Sub.Judge, Kumbakonam, in 0. S 
No. 60 of_1916. 

(a) Limitation Act (9 of 1908), Art*. 120 
and 144^Joint family'-^Individual membart 
in poi«ei*ion of specific items—Such pesses- 
•lon does not exclude others from joint pro¬ 
perty—Exclusion is necessary to bar right 
under Art. 127, 

Where individual membsrs of a joint family 
are in {nssessiou of specific items of pint pro¬ 
perty, such possession does not constitute an 
exclusion of the others from the family pro¬ 
perties. To bar a plaiiitifl’s right under Art. 
127 there must bo exclusion from the whole of 
the joint family property: 21 Dorn. <i-26, Diss. 

/f; A J n [P 531 C 2] 

(b) Adverse Posieision—Tenancy-in com- 
mon-Poiiession is not adverse in absence of 
evidence or ouiter. 

In the case of a lenancy-in common. the pos- 
Mssion of one tenant is the possession of all, and 
is not adverse to his co-tenants in the absence 

Kf '■ -I—I,. 

English and Indian law on the subject of ad¬ 
vert possession among co-tenants reviewed by 
Schagm A,,a, J. [P 6320 1,21 

i.ii. Venkataram Sastri and K.R. 
Ranga^ami Ayyangar—ht Appellants. 

i. JSarasmha Ayyangar and M. S. 

Respondents. 

tags of reading the judgment prepared by 
Beshagiri Aiyar, J., and will state my 
oonolusions very briefly. If thg „„ 
petty was undivided and Art. 127 is ap- 
plicable, I entirely agree with him that 
to bar the plaintiff there must be exolu- 


fiion from tlio wliolo of f,ho joint familv 
property and that oxciusion fr.nn tl.o 
suit proportyonly will not do. The do 
cUion in Vishnu. v. 

Appaji Chuudhuri (I) uppoar.s to to 
bo oppojied to tho docruo of tho I’t ivv 
Council ill tiio Belgaum casound lotbo 
other oases cited by my leii noil IhoUkm- 
as well as to tho binguago of the artichj 
and I am unable to follow it. .Vssuniing 
however that a division must bo pre- 
suined to have taken place, it is said that 
Art. 127 does not apply because tho 
plaintiff is not a person excluded from 
joint family property within the mean- 
mg of the article but only a tenant-in 
common excluded from the common pro- 
perty._ Tho words “joint family pro- 
perty are used in the correspondin' 
S. 1, Cl. 13 of the .-Vet of 1859, and I 
think the sco|)e of tho two enactments is 
the same though the starting points of 
tho limitation are different. It is, i„ 
iny opinion, unnecessary to review’the 
decisions on the (luestiou whether 
the words 'joint family property” in 
the article apply whether there has been 
a division in status, but no division of im¬ 
movable properties by metes and bounds 
In such a case if Art. 127 does not apply! 
Art. 144 must apply. Under that article 
the suit would not be barred, as the pos¬ 
session of one tenant-in-common is the 
po?s09sionofall,and is not adverse to 
his co-tenants in the absence of clear 
ov,deuce of ouster- Corea v. Appuham, 
Ul The Subordinate .Judge has not 
found that there was anything amount- 
mg to ouster in this case, and there is no 
sufficient evidence of it. I agree with 

the order proposed by my learned bro- 
tber« 

Seshagiri Aiyar, J.-Tbis is a, suit 
for partition. Defendants 1 and 2 ro 
present one branch; defendants 3 4 and 
5 the second branch, defendant 6 the 
third branch; aud defendant 7 the fourth 
branch. Tbe fifth branch is norre 
presented ,n this litigation. Defendants 
8 to IJ are alienees from defendants 3 to 
f. ihe plaintiffs purchased tbe suit 
proper^es from defendants 1 and 2. The 
p amtiffe case is that the family was di- 
vided and that, as the purchasers from 
defendants 1 and 2, they are entitled to 

he sole possession of the properties in 

the suit. They also set up the alternative 


A, LL. B 
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}>lei. ihii. dcfencUnts 1 and 2 had acquired 
title iiv prescription to the properties. 
Tli>’dsicnpe is tliat the rneinhers of the 
l.i';iilv are undivided and tiiat tlto plain- 
:- :tio not entitled to more than a Ijfth 
-h ue in the properties conveyed totliem. 
The :Mil>ordinate -Tudge held that as tlia 
idaintill's’ vendors were in exclusive and 
liostile i)oS5e33ion of the suit properties 
for more than 13 years, they were com. 
poieut to convey them to tlie plaintilts. 
ife also expresred the ojiinion that the 
Jive hranclico had liecomo divided in 
status though the properties were 
not divi'led l)y motes and bounds. The 
appeal was argued on the supposition 
that the linding as to division by status 
was correct without deciding the point. 

The I'oinl for decision is whether the 
possession of defendants 1 and 2 of a por- 
tion of the family properties was adverse 
to the other members of the family. In 
my opinion the decision of tiie Subordi¬ 
nate .Tudge is wrong. I shall shortly 
trace the history of the legislation re¬ 
garding adverse possession by co-tenants 
in jlngland and in India before dealing 
with the decided cases. In England, be¬ 
fore the enactment of 3 and 4 William 
IV Ch. 27, the law as to possession by 
co-tenants was this (vide the First Ee- 
povt of the Common Law Commissioners 
made in the year as to forms of 

action relating to ejectmon’t): 

“In els';.' 'vhere by reason of tho rule plaioliff 
;\ud defendant being tenauts-in-commoD, joint 
tenants ai'o co-parceners, an actual ouster must 
be c?tabli<bed in order to found an action of 
trespass, the rule is modiBed by requinng the 
substituted defendant to admit fictitions ouster 
only in case au actual ouster of the lessor of the 
plaintiff is proved.” 

Thon camo tlte Statute 3 and 4 \ViU 

lia,m IV Ch. 27. S. 12 ran thus: 

“That when any one or more of several persons 
entitled to any land or rent as co-parceuers. 
ioint tenants or tenants-in-common shall have 
Lgn in possession or receipt of tho entirety or 
more than his or their undivided share or 
shares of such land or of the profits thereof, or 

of such rent, for his or their owu benefit, or for 
tbobeuefitof any person or persons other than 
the persons or persons entitled to the other share 

or shares of the same land or rent, such posses¬ 
sion or receipt shall not be deemed to have bceu 
the possession or receipt of or by such lastmen- 
tiooed person or persons or any of thorn.” 

This section was apparently enacted 
to negative the presumption that posses¬ 
sion by one co-tenant is possession on 
behalf of all them. As was pointed out 
in Holmes v. Newlands (3) and Gulley v. 

l3) [1839] 11 A. & E. i4~. 


Doe (4), before the Statute of William IV, 
there was no adverse possession in s-uch 
cases. The bare receipt of all rents and 
profits by a tenant-in-common was nob 
adverse to his co-tenants. Beading v. 
Ra^osterne (o) and Fairclaim v. S/iac- 
kleton (6). In Peaceable v. Bead (7) it 
was held that where one tenant-in-com¬ 
mon levied a fine and received all the 
rents for more than five years afterwards 
without any entry or claim made to 
avoid the fine, no actual ouster of his co- 
tenant could be presumed. After the 
passing cf the statute, as has been poin- 
ted out in 19 Halsbury, para. 247, 

“the pos'^ession of the joint tonauts, tenauts-in- 
common and co-pircencrs is separate and is not 
the possession of the other joint tenants.” 

It was held in Thornton v. France (8) 
that if a person entitled to an undivided 
share in the land is in exclusive posses¬ 
sion of the whole land or any part of it, 
the title of his co-owner to his undivided 
share would be extinguished by such pos¬ 
session. In Glyn v. Howell (9), Eve, J,- 
says; 

■‘Mr. Upjohn is right when be says the deci¬ 
sions have proceeded upon two lines, the one 
beinc those cases where the possession of the 
part has been treated as possession of tho whole, 
because the Court has found, either by contract 
or according to conscience, that possession of the 
whole is what tho person possessed of the part 
was intended to have, and the other being those 
cases in which the Court, finding no just reason 
for inferring, in favour of a person relying 
solely on possession of a part, a constructive 
possession of the whole, has refused to make 
such inference.” 

This is the state of the law under 3 
and 4 William IV. Now we have to see 
how the law stands in India. Under Act 
14 of 1859. S. I, Cl. 13. enacted the 
general rule that suits to enforce the 
right to share in any property, moveable 
or immovable, on the ground that it is 
the joint family property must be brought 
within 12 years from the death of the 
person from whom the property alleged 
to he joint is said to have descended or 
from the date of the last payment to the 
plaintiff or any person through whom 
he claims by the person in the possession 
or management of such property or 
estahe on account of such alleged share. 
The Limitation Acts of 1871 and of 
1877, although they fixed the starting 

(4) [1840] 11 A. A E. im 

(5) 2 Raymond 829. 


(6) 11770 

(7) L1801' 

(8) [1897' 
(9 (1909 


5 Bur. 2G04. 

1 East 568. 

2 Q. B. D. 143. 
1 Ch. 6G6. 
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point of limitation from demand and 
vefusxl in the one case and from exclu¬ 
sion in the other, introduced no substan¬ 
tial changes in the first column of the 
schedule. 

Two things are clear from the history 
of the Limitation Acts. One is that no 
distinction is made between moveable 
and immovable property as in the cases 
of 3 and 4 William IV. Secondly there 
is no special provision regarding the hos- 
tile possession of tenants-in-common. 
The reason is not far to seek. In India 
CO- parcenary and joint enjoyment are 
normak’whereas in England they aio ex¬ 
ceptions. The legislature apparently con¬ 
sidered that it would be dangerous to 
introduce the principle enunciated in 3 
and 4 William IV into this country, 
where managers and other members of 
the family are ordinarily in enjoyment 
of either the whole or I'ortions of tho 
property exclusively to avoid the dis¬ 
ruption of the family ties and the parti- 
tion of family properties. 1 am of opi- 
nion that the decisions passed on S. 1 , 
Cl. 13, Act 14 of 1859; govern Art. 127. 
in the later Acte. Under the Act of 
1859 it was held in Runjeel Singh v. 
Kooer Gvjraj Singh ilO) that if cne of 
the members of the family was in pos¬ 
session of only a portion of tho property 
to the exclusion of the others the pre¬ 
sumption will he that tlm possession was 
for and on behalf of the other members 
of the family. This is what their I.ord- 
ships say; 

"Tbeir Lordsliips entertaining the view wliich 
they have expressed there was no partition, but 
that the plaintiRs took the sir land as equivalent 
to a payment in respect of their shares bv the 
defendant, are of opiniou that the proceeds of 
those sir lands have been substantially pay¬ 
ments by the defendant within the meaning of 
that poction, payments which have continued to 
the time of action brought and that therefore 
' the statute of limitation docs not apply.'' 

In Sakho Narayan Khandalhar v. 
Narayan Bhikaji Khandalkar ( 11 ), the 
learned Judges say at p. 241; 

"But in the class of cases similar to the one 
before us, where both parties are in possession 
of portions we should require a dofinite finding 
as to whether there bad or 'had not been parti¬ 
tion between the parties. In this particular case 
we have a clear finding that no partition was 
made, and that each party is in -possession of a 
porllcn of the entire estate, either by mutual 
agreement or accidental circnmstances. In this 
view of the matter wo eonsiuer the suit not 
barred." 

(10 ) 18731T I ."a.“ 9=3 SarT'S^IP.C.). 

(U) 10691 6 B n. C. R 280. 
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In tho Udaijiiriiiilii!i(inica,%6{l2), which 
related to the Udayiirpalayam Zainindari 
it was pointed nut 

"that allliougb one member of Ihc f.iinily was in 
solo possession of the tlie receipt of main- 

louanco by the otlier member ami lii-; t-nj-.vmcnt 
of portions of prcipmty .illotio.l to him for main- 
teuHiicc would be regarded a.s puticiinlicn in 
the family iucomc." 

Id Sri Haja Lakhshvii Deri Cam v. 
Sri Raja Surya Naraiian Dhalrajit 
Bahadur Cam (13), which related to tho 
Belgaum Zamindari, one inembor of tho 
family, believing tlie r'' 5 tato to bo impi^r- 
tiblc, was in sole possession of the major 
portion of the /amindari. Tho other.s 
were given a few villages for their tnain- 
tenanco. After tho death of tlio last 
zamindar the question was whether the 
otlier members, who wore enjoying the 
villages for maintenauce, were not bar- 
red l)v liinitati'.ti. On behalf of tho 
widow tho I'lca of Hniiiatiou wns raised 
on the ground that tho other meinhers 
notwithstanding their iiossession of [lor- 
tions of I'roperty were excluded from tho 
zauiindari. Both tho High Couit and 
the Judicial Committee overruled this 
contention. They lield that so long as 
there was no total exclusion of the claim¬ 
ants there can be no adverse possession 
in favour of persons holding portions of 
the property. As against these decisions 
W 0 were referred to Vishnu Ramchandra 
V. Ganesh Appoji Chaudhuri (l), in 
w hich it was held that the possession of 
a part of tho inoperty exclusively by a 
member of the joint family would be 
hostile to tho ether mornhers of tho fa¬ 
mily. I am unable to agree with this 
decision. It is inconsistent with tlie 
decisions I have quoted and with tlie 
judgment of Lord Macnaghten in Corea- 
V. Appuhamy (2), where it was pointed 
out 

"Before Act 3 and 1 William IV \va.s passed 
it was a settled rule of law that the possession 
of anyone of such persons was the posses-sioo of 
the other or others of the co-proprietors. It was 
not disputed at the Bar that such is now the law 
in Ceylon." 

I may add that this is the law in India 
as well. Having regard to the decisions 
I have referred to and to the observa¬ 
tions of Lord Macnaghten, it seems to 
me that the decision in Vishnu Bamchan- 
dra V. Ganesh Appaji Chaudhuri (l) is 
not right. There is only oxie other deci . 

12) [19011 24 Jlad. 5C2. 
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sirm fo V, liicli I shfill refer and that is 
t\'io \o. Liikslnua'i Dada Nail:\. 

Iiaiih'Ihi ’rh’a Di(di( Xiiik {\i). That was 
•I L-.i'e in which tlieco-parcener wanted to 
lidish his ri^’hts to his own share as 
well as to a moiety of his father’s inteiest 
to which he became entitled on the death 
of his faMier. It was held that S. 1, 
Cl. Id, Act applied to such a cise. 
As it-siids the plea of limitation the 
Judicial Committee says at j). 59: 

“Now so fur a-; the immov .bio propertv of the 
family U cmccrncd, th'To to be no ground 

for t!)0 ion of the.>iatutc. Notoulybns 

ibc rosp.nidotu all .along been in tbc enjoyment 
of part of that property, viz., the house at Sbab- 
pur blit .... is also oiUitlcd to exclude from the 
cnmputalion the period of limitation during 
wliicli he bad pro.secuied the suit.” 

This decision is authority for the pro¬ 
position that possession of part of the 
property would save limitation, as re- 
gards the rest of the property. In the 
present case it is not denied that defen- 
dants 3 to 12 have been in possession of 
portions of the joint family property. 
It was contended for the respondent that 
the expression “joint family property” 
in Art. 127 does not apply to the case of 
parsons who have become divided in 
status. Granting this contention is well 
founded, as to which f oxjncss no opi¬ 
nion the cases referred to by me establish 
that even if Art. 144 applied to the case, 
the possession of the plaintiffs’ vendor 
would not bo adverse to the other defen¬ 
dants. In any view therefore the deci- 
Sion of the Court below is wrong and his 
decree must bo reversed. 

4 

The plaintiffs, as purchasers of the 
share of defendants 1 and 2, are entitled 
to a two-fifths share in the suit properties 
by partition and to the mesne profits on 
that share from the date mentioned in 
the judgment of the Subordinate Judge: 
plaintiffs are entitled to the damages 
awarded by the lower Court, on the secu¬ 
rity of the Sch. B properties as pro¬ 
vided in the judgment of the lower Court. 
Plaintiffs are entitled to the costs from 
defendants 1 and 2, who in their turn 
will get all their costs -from defendants 3 
to 7 and 9 to 12 personally and from the 
security of Sch. B properties and must 
pay defendants 3 to 7 and 9 to 12 
their costs in both the Courts. Plaintiffs 
are also entitled to interest on Bs. 7,50 0 

114) L1880] 5 Bom. 48=7 I. A. 181=4 Sar. 

173=3 Sutb. 778 (P.O.). 
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from 2Uth March 1912 up to date of pay¬ 
ment. 

S. N./E.K. Appeal allowed. 
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♦ Seshagiri Aiyar and Burn, JJ. 

Manavialhi Munusaiumi Mudalt — 
Defendant—Appellant. 

V. 

Peruvial Mudalij —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 1661 of I9l8, De¬ 
cided on 30th July 1919, against decree 
of Dist. Court, Chingleput, in Appeal 
Suit No. 104 of 1917. 

Contract Act (9 of 1872), S. 60 —Creditor 
and Debtor—Payments—Appropriation of— 
Prejudice to third parties is immaterial. 

A creditor’s right of appropriation of payments 
on behalf of the debtor towards any particular 
debt due to him is preserved until tbc moment 
of bis filing his plaint in Court. In appropriat¬ 
ing a particular debt the creditor is not bound 
to look to tbe likely or probable prejudice %vbich 
might be caused to third parties having claims 
against tbe debtor, but can put himself in an 
advantageous position so long as it is not un¬ 
conscionable or inequitable on bis part to do so. 
Cory }jrothers& Co.v.Thc Otniers of the Tur' 
ktsh Steminhip "Mecca’ {1697) A. C. 286, Foil. 
30 J. C. 92, noi Appr. [P 535 C1] 

K. liajoh Anjai —for Appellaut. 

T. V. iluthukrishna Aiyar —for Res- 
pendent. 

Judgment. —An interesting question 
was argued by Mr. K. Rajah Ayyar re¬ 
lating to appropriation of payments. The 
plaintiff had a mortgage from defen¬ 
dants 1 and 2. There was also a debt 
due to him from them on a promissory 
note. Defendants 1 and 2 requested the 
plaintiff to collect some money due to 
them from a third party. This was done 
on 16th August 1915. Prior to that, the 
plaintiff sued on his pro-note, and ob- 
tained a decree. In his earlier execution 
application, he could not have asked that 
the money collected by him should be 
credited in partial discharge of the de¬ 
cree. On 11th November 1915 under 
another money decree against defen¬ 
dants i and 2, defendant 3 purchased the 
equity of redemption in the properties 
mortgaged. Five days after this, plain¬ 
tiff entered up satisfaction of his money 
decree to the extent of the money col¬ 
lected by him. He then sued for the 
full amount due on the mortgage. _ 
fendant 3 contended that the plaintiff 
should have appropriated the money 
the mortgage debt and that his liabihty 
pro tanto should be discharged. The 
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lower appellate Court refused to accept 
this contention. We think the District 
Judge was tight. 

It is now well settled that the plain¬ 
tiff’s right of appropriation is preserved 
to him until the moment of his tiling the 
plaint in Court. See Lord Macnaghten 
in Gory Brothers k Co. v. The Owners of 
the Turkish Steamship "Mecca".{i). In 
Seymour v. Pickett {‘2) Roiner, L. J., 
pointed out that, provided it will not be 
inequitable to do so, the plaintiff should 
not be deprived of this right. Mr. K. 
Rajah Ayyar contends that when the 
rights of third parties are likely to he 
prejudiced, it must be taken that it 
would be inequitable on the part of the 
plaintiff to make the appropriation in a 
particular way. Our reading of the 
learned Lord Justice’s judgment is that 
there must be something unconscionable, 
something which would operate as an 
estoppel, before this right of the plaintiff 
is taken away. It was held in Simson 
Ingham (3) that a creditor can cancel an 
appropriation entered in the accounts if 
the same was not coramunicited to the 
defendant. This authority shows that 
the question of inequity has to be looked 
at not only from the point of view of the 
third party, but also from the point 
!of view whether the creditor should 
tnot endeavour to put himself in an ad¬ 
vantageous position so long as there is 
mothing which makes it unconscionable 
jon his part to do so. Viewed in tliis 
light we think the District Judge has 
appliel the proper test in giving his de¬ 
cision. 

We may say that the decision in 
Kundan Lai v. Jagan Nath (4), which 
seeks Bo go back bo the principle enun¬ 
ciated in Clayton’s case (5), namely, that 
the creditor should elect as soon as the 
payment is made, is opposed bo the 
language of the Contract Act and to Cory 
Brothers & Co. v. The Owners of the Tur. 
hish Steamship "Mecca” (1) and to 
Seymour v. Pickett t2). The second ap- 
peal is dismissed with costs. 

B.N./r.k. Appeal dismissed. 

(1) 1189717. 0. 286. 

(2) 11905) 1 K. B. 716. 

(8) 118231 2 B & 0. 66. 

44) 119181 87 All. 649=80 I. 0.92. 

(6) 11816] IMer. 672. 
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Phillips and Khmahaswami 
Sasthi, .1.1. 

Vadamalai ThiruviDiiithii Seruga Pan. 
dia 2'hera} —Defonriant —Appollunt. 

V. 

Sankara Moorthi iVu/Jw— Plaint ill — 
Respondent. 

Second A|»p 0 .rl No. 2193 of 1917, De¬ 
cided on -Uh Septomhor 1918, against 
decree of Dist. Judge, Ramnad, in Appeal 
Suit No. 503 of 1916. 

(a) Madras Ectates Land Act (1908), Ss. 3 
and 143—Landlord and tenant—Cess—Levy 
of—Legality—Burden of proof—Long pay¬ 
ment—Presumption is of legal origin. 

lu CDDsidering whether any particular cess 
claimed and which has been paid for a period of 
years is enforceable or not, the first thing to ba 
considered is, whether the cess claimed has any 
direct or proximate bearing on the purpose.s for 
which the land is lot. If the cess is payable in 
respect of such purposes, it will prima facie bo 
one which is binding on tho parties and the enns 
will be on the tenant to show that owing to some 
special circumstances it is not binding on liim. 
Where the cesses arc in their nature unconnected 
with tbe object for which land is let, they can 
only be claimed by the landlord under a contract 
between him and the raiyat supported by con¬ 
sideration or under a usage for which a legal 
origin is either proved on presumed from the 
nature of the cess and " long course of pay¬ 
ments, ” While on the one hand mere langtb of 
payment will not render a cess, which is purely 
voluntary or which is on its face illeg.vl, acquire 
a binding character, payment during a Jong 
series of years will bo presumptive evidence that 
the payment of a cess bad a legal origin if tbe 
cess is of such a nature that a contract to pay it 
may bo reasonably inferred. [P 536 0 2] 

(b) Madras Estates Land Act (1908), Ss. 3 
and 143—Landlord and tenant—Agreement 
to pay cess—Purpose of levy failing—Agree¬ 
ment can be put an end to. 

Both the landlord and tbo tenant who share 
equally in tho varara may agree ihat certain ex¬ 
penses, which they tliink beneficial to both of 
them shall be met by them in common and the 
rest of tbe produce divided. But it will be open 
to tbe tenant to show that tbo purpose of tbe 
levy has failed or that the landlord has not been 
appropriating the sum to the purpose for which 
he levied it, in which case be will be released from 
his agreement. [p 537 C 1 ] 

(c) Madrat Estate! Land Act (1908), S$. 3 
and 143^Landlord and Tenant*^Ceis having 
no direct bearing for lease of land^Burden 
of proof enunciated* 

Where the cess has no direct baarlng on the 
purpose for which tbo land is let and is payable 
out of the tenant's share of the rent, tho onus 
ought to be on the landlord to show that it was 
either part of the consideration for which the 
Jand was originally leased or that it was sup* 
ported by cocsideratlon subsoqueotly. fP 5S7 C 1] 

(d) Madras Estates Land Act (1908), S. 3— 
Cess^Binding nature—Each case depends on 
facts. 

There U no rule that a cess which has been 
bold to be not binding on one estate will also be 
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not biuding on other estates and vice versa. 
I'iacli case must depend on its own facts. 

LP 537 C ll 

(e) Madras Estates Land Act (1908), Ss. 3 
and 143—Cesses which cannot be levied 
enunciated. 

The following cesses cannotibe levied vi/. 
kangovi, kattaUvuvasi and ayyanar kangauam 
i. e.. fee for watching the harvest, Kulavctbu. 
i, e., expenses for repair of tanks, kudivaram 
nrai and inelvatam urai, i. e., fees for measur¬ 
ing paddy, swiitaulhr.vni, i. e., paymout to 
v.Uage acti/.aiis,iirc incidental to the relation of 
laiidbrd and tenant and are payable by the ten¬ 
ant. Tbirupani.li.e., cesses for repairing the temple 
cannot be levied. 

(f) Madras Estates Land Act (1908), Ss. 3 
and 143 — Thrashing ground rent. 

Tiuasiiing ground rent is hviavej where the 
teuaiit has no ihrashiug lloor. LI' 538 C 1) 

A Swaviinitdha Aiijar — ior Appellant. 

K. r. Seslia Aiijaugio —fov Respon. 
flent. 

Judgment. —The defendant zaaiodar 
is the appellant. Plaintiff, who is a 
raiyat in the /amindari, sued, under 
S. 00 , Madras Estates Land Act, for a de¬ 
cree directing the defendant to tender 
to him a proper patta. He put in a 
patta which did not contain any pro¬ 
vision for cesses that had been usually 
levied and objection was taken by the 
zamindar to the form of the patta whicli 
he wanted to get. The ;camindar put in 
the patta, Ex. 1 which was granted to the 
plaintiff’s predecessor-in-title, which con¬ 
tained the folI-wing cesses which were 
described as potliu paiavu or common 
expenses which were to go to the zamia- 
dar : (l) ayyana-, (2) kulavethu, (3) kat- 
talavuvasi, (4) kanganam, (5) melvaram 
kotta urai, (6) swatanthrara, (7) kudivaram 
kottai urai. It provided for two items to 
go to the tenant as common expenses and 
stipulated that, after deducting the above 
items of common expenses, one-half of 
the paddy was to be taken by the land¬ 
lord and the other h<alf by the tenant. 
Out of the kudivaram thus taken by the 
raiyat he was further to give to the land¬ 
lord (l) kangovi, (2) thrashing ground 
rent, and (3) thirupani. 

It is not disputed that the land to 
which the patta claimed related is nanja 
and varam rents are pa 3 ’able. The plain¬ 
tiff in his evidence admits he has been 
paying the cesses to the zamindar for the 
past 30 years and that his father was 
paying the cesses when he was alive and 
that all the tenants have been paying the 
cesses without complaint. The Revenue 
Divisional Officer held that the cssses 
claimed by the zamindar were payable 
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“according to usage having the force of 
law ” and that they must he included in 
the patta. On appeal the District Judge 
disallowed the cesses as illegal under 
S. 143, Madras Estates Land Act, and 
held that plaintiff' w'as entitled to the 
patta without any of the cesses being in¬ 
cluded. 

The question for decision in this second 
appeal is as to the legality of all or any 
of the cesses claimed. As regards kangovi 
and kattalavuvasi and ayyanar, it is not 
clear what they are payable for or on 
vvhat ground payment is based. The zeuiin 
karnara who was examined as D. W. 1 
states that he does not know why kangovi 
was collected. He says nothing about 
ayyanar and kattalavuvasi and the appel¬ 
lant’s vakil is unable to throw any light 
on thesecesses. These three cesses are not 
shown to have any connexion with the 
holding or the rent payable. The other 
cesses claimed stand on a different foot¬ 
ing. Kanganam is the fee for watching 
the harvest. Kulavettu relates to the 
expenses for keeping tanks in proper 
repair. Kudivaram urai and melvaram 
urai are in respect of measuring the 
kudivaram and melvaram paddy. Swatan- 
rain is in respect of payment to village 
artizans. Thriupani is the cess for re¬ 
pairing the village temple. 

Rent is defined in S. 3, CJ. 11 (a), 
Estates Land Act, as including any local 
tax, cess, fee or sums payable by a raiyat 
as such in addition to the rent due in 
respect of land according to law or usage 
having the force of law. S. 143 pro¬ 
hibits land-holders from exacting from 
their raiyats anything in addition to the 
rent lawfully payable by them rendering 
all stipulations and reservations for such 
additional rent void. In considering] 
whether any particular cess claimed and 
which has been paid for a period of years 
in enforceable or not, the first thing toj 
be considered is whether the cess claimed) 
has any direct or proximate bearing on' 
the purposes for wjjich the land is let. 
If the cess is payable in respect of snehi 
purposes, it will prima facie be ODe| 
which is binding on the parties and the, 
onus will be on the tenant to show thatj 
owing to some special circumstances iti 
is not binding on him. Where the cesses 
are in their nature unconnected with the 
object for which land is let, they nan 
only be claimed by the landlord under a 
contract between him and raiyat sup- 
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'ported by consideration or under a usage 
for which a legal origin is either proved 
or presumed from the uature of the ooss 
:and " long course of payments. ” While 
on the one hand mere length of payment 
iwill not, as pointed out in Sun<hra7n 
Iyer v. Theetharappa Mmialiar (l), 
render a cess which is purely voluntary 
!or which is on its face illegal acquire a 
binding character, payment during a long 
series of years will be presumptive evi¬ 
dence that the payment of a cess had a 
legal origin if the cess is of such a nature 
tliat a contract to pay it may reasonably 
be inferred. 

Another distinction is whether the par¬ 
ticular cess is paid out of the tenant’s 
share of the varara or whether it is de¬ 
ducted out of the whole gross produce 
before the division of the varam is made. 
There is nothing to prevent both the 
sharers in the varam from agreeing that cer. 
|iain expenses which they think beneficial 
to both of them shall be met by tliem in 
common and the rest of the produce di¬ 
vided. So long as it is not a device by tlie 
landlord to give himself a purely personal 
advantage, the purpose for which the item 
is appropriated is immaterial. It will of 
course be open to the tenant to show 
that the purpose for which the cess was 
levied had failed or that the landlord has 
not been appropriating the sum to the 
purpose for wliicli he levied it, but. 
otherwise tliero is no reason for releasing 
the tenant from his agreement. 

Where tlie cess has no direct 1-earing 
on the purpose for which the land is let 
and is payable out of tlie tenant's share 
of the rent, we think that the onusought 
to be on the landlord to show that it 
was either part of tlie consideration for 
which the land was originally leased or 
that it is supported by consideration 
subsequently. 

I do not think that because a cess has 
been held to be not binding on one estate 
it follows that it is not liincling on other 
estates or vice versa. Each case must 
depend on the facts, and reported deci¬ 
sions are only useful in so far as they lay 
down general principles which guide 
Courts in coming to conclusions as to the 
validity or otherwise of any particular 
cess. 

In the present case kanganam ku> 
lavethn. melvaram urai, kudivaram 
arai and swatantram are set apart be- 

(i) lionu'd L c. i69. 


fore division of (ho prodiico between tlio 
landlord and fonant. iuinganmn, as 
pointed out in Ariiudi'lmlldvi Clicttiiir v. 
Mangtilain (2), is clearly a cess which- 
the landlord is entitled to levy as in ciso 
of vnrarn tenure, lie is interested in see¬ 
ing that he gets his duo sinro < f Ihc 
harvest; Kulavethu which is a co->; for 
keeping the tanks in i*rop(!i r' l rl/ i for 
a purpose heneficial to tdio laiidli)!<l uu 1 
tenant and there is no reason w liy the 
cess should 1)0 disallowed. Jlrforer.co 
was made by the respondent';: vakil to 
Bouinuidevara Venkato NiUiisimhd 
Naithi V. Sainauedau Btnimmv'.d (d). 
but the case has no application to the 
facts of the present case as in that case 
the finding was (hat the tank fell into 
disrepair several years ago w hen the ani- 
cut s\stem was introduced by the Cov- 
ernment in the Kistna District. The 
zainindar did not repair the tank and (ho 
raiyabs derived no benefit in consideration 
of which the cess could be claimed. In 
the present case there is no allegation 
that tank water is not used by the res- ^ 
pondent. Kudivaram urai and nielvar.; 
am urai are in respect of the measure.; 
ment of the melvaram and kudivaram, 
respectively. It is not denied that mea¬ 
surement of the paddy is necessary to. 
determine tlie landlord's and tenant’s! 
share. 

As regards swatantram the cess is 
collected for payment to village artizans 
and perviints and it is not shown that (lie 
teuants who have lieen paNing this cess 
without any ohjeotion lor several 
years receive no henciit. The ce.ss was 
taken out of the gro>-; i-ioduce hcfi.nj 
division and there is nothing eirhei in 
the plaint or in the evidence .iddiieod iiy 
the plaintiU’ to show that this cess is 
purely for the benefit of the landlord. In 
Sree Sankarachari Swaviiar w Varada 
Pillai (4) it has been held that a cess for 
payment to village artizans is lawful. 

Turning to the ce«e3(kangovi, thrash- 
ing ground rent and thirunni) which in 
the pabta granted to plaintilT’s vendors 
are payable after division of the produce 
we have already disallowed. Kangovi, 
thirnpani is collected for repairing 
temples- This cess has been held to he 
purely voluntary \n Siriparapu Raman 

(2) [19161.40 Mad. 640.=35 I. 0. 329 

(3) [19121 161. C. 203. 

«41 [19041 27 Mad. 382. 
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■71" V. Mo.likarjiom Prasada Nayudu 
(■-i) u I'.ei ciii the ieatnded .luclges (Muthu- 
suiniii Aiyar and Best, JJ.) observed: 

A duty to contribute to the expenses of a 
temple is not an ordinary incident of the rela¬ 
tion of landlord and tenants, nor has it anv con¬ 
nexion with the jirayali tenure on which the 
r.iiyat liolds liis land. I’riina facie, the contribu¬ 
tion is voluntary and unless tbe fee is shown to 
be a charge on the land it cannot be treated as a 
payment which tbe zamiudar can legally compel 
the raivat to make." 

4 

A similar viow was taken by Benson 
'and Biishyam Aiyangar, JJ, in liamn. 
luKjavi Chettiar v. Hamasavii Aiyar (6). 

As regards thrashing ground rent it is 
diflicult to see why the cess should not 
ho paid in cases where owing to the want 
of thrashing floor belonging to the ten¬ 
ant the parties have to pay for using 
another’s. Where however the tenant 
has a thraehiug floor the cess ought not 
bo be levied. We would modify the 
decree of the District Judge by allowing 
kanganam, kulavethu, melvarara urai, ku- 
divaram urai, swafeantram and thrashing 
ground rent in cases where the tenant has 
no thrashing floor. As regards the items 
which under the Patta, Ex. 1, go to the raiy- 
ab the landlord does nob dispute that the 
tenant is entitled to them. These items 
will also be included in the patta so far 
as wet lands paying varam are concern¬ 
ed. The Patta w’ill issue in terms of 
Ex. 1 with the above modifleations so 
far as varam-paying wet lands are con¬ 
cerned. The decree of the Dist. Judge 
disallowing cesses will stand as regards 
punja land. 

As the appellant has succeeded sub¬ 
stantially and as the respondednb came 
bo Court alleging that no cesses were due, 
we direct the respondent to pay the 
appellant’s costs in this and in the lower 
appellate Court. 

3 .N./R.K. Decree modified. 

(6J L1894J 17 Mad. 43^ 

(6) 11903] 13 M. L. J. 379. 

A. I. R. 1919 Madras 538 

Oldfield and Seshagiri Aiyar, JJ. 

Seshappa Beggade —Plaintiff — Peti¬ 
tioner. 

V. 

Chandayya Beggade — Defendant — 
Opposite Party. 

Civil Eevn. Petn. No. 519 of 1918, 
Decided cn 13th March 1919, against the 
dcree of the District Munsif, XJdipi, 
D/. 4bh March 1918. 


(a) Provincial Small Cause Courts Act(9 of 
1887), S. 15 and Art, 38—Suit for arrears of 
maintenance, by its assignee is not cogni¬ 
zable. 

A'suit by an assignee of arrears of maintenance 
which had accrued due to the assignor for tbe 
recovery of .<uch arrears is not cognizable by a 
Small Cause Court: 20, Mad. 19, Foff. LP538C2] 

(b) Transfer of Properly Act {4 of 1882), 
S. 6 (d)and (b)—Maintenance right of mem¬ 
ber of Tarwad or Aliyasanthana family is 
transferable. 

Per Seshagiri Aiyar, J.—A 'right to mainten¬ 
ance which falls due to a member of a JIalabar 
tarwad or an Aliyasanthana family is capable of 
assignment and is "property” within tbe mean¬ 
ing of S. 6 (a), Transfer of Property Act, its 
assignment being not opposed either to the 
principles of Sub-Cls. (d) and (h) of the section or 
to the general law: 6 I. C. 439, JSxpl, LP 539 0 2) 

B. Sitarama Bao- for Petitioner. 

K. Y, Adiga—lor Opposite Party. 

Oldfield. J.-I do not propose to ex¬ 
press any opinion on the question which 
my learned brother has dealt with—whe¬ 
ther the plaintiff’s claim is sustainable. 
My reason is that thero is no decree be¬ 
fore us, which we are entitled to test 
with reference to the considerations ari 
sing in connexion with that question. 
The decree was passed by a Sncall Cause 
Court without jurisdicticn, inasmuch as 
the claim is a claim for maintenance: 
see Saminatha Ayyan v. Mangalath- 
ammal (l). The only order we can 
pass, in my opinion, is that the decree be 
set aside and thac the lower Court do 
.return tbe plaint for presertation to the 
proper Court. Each party will bear his 
own costs throughout up to date. 

Seshagiri Aiyar, J. —This is a suit 
for arrears of maintenance by an assignee. 
The assignor is a member of an Aliyasan¬ 
thana family. The suit was brought in 
thi Small Cause Court for arrears which 
bad already fallen due. The lower Court 
dismissed the suit cn the ground that 
the assignment is opposed to tbe Transfer 
of Property Act. In my opinion, this 
conclusion is wrong. I do not think 
that, S. 6, T. P. Act, is opposed to the as¬ 
signability of theright which the plaintiff 
seeks to enforce. It is undoubtedly pro¬ 
perty, because it is now well settled that 
the right of a member of a Malabar tar¬ 
wad or of an Aliyasanthana family to 
maintenance is based on ownership of| 
property, and not because he is entitled 
to be paid a fixed allowance by the Kar- 
navan who must be regarded as the true 
owner of the property. In Maradevi h 
. (1) U897] 20 Mad. 29. 
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Pammaka (2) this principle was laid 
down and this is followed in a case to 
which I was a party, viz., Manikath 
Ammini Animal v. Nanikkath Padma. 
nabha Meno7i (3). In an earlier case, 
Chandu v. Baman (4), this Court hel I 
that the right to maintenance by a junior 
member of a tarwad can be made a 
charge upon a specitio portion of the 
tarwad property. Therefore, it seems 
to me to be clear that the right to main- 
tenance which a member of an Aliyasan. 
thana family or a junior member of a 
tarwad possesses is property, and there¬ 
fore the lirst portion of S. 6. T. P. Act. is 
complied with. Mr. Adiga for the respon¬ 
dent contended that the assignability is 
opposed to Cls. (d) and (h) of the same 
section. Some support is given to this 
■argument by the observations of Sadasiva 
Aiyar, J,, ia PaUkandi }dammad v. 
<^hingora7i Keloth Valia Appa (5). The 
question before Sadasiva Aiyar and 
Moore, J.J., Iq that case related to the 
attachability of the right to maintenance 
under a money decree obtained against a 
widow. Therefore the present question 
did not arise for decision directly in that 
case, but Sadasiva Aiyar, J., in coming 
to the conclusion that the right to main¬ 
tenance was not attachable, refers to 
Cls. (d) and (h), S. 6, T. P. Act. I will 
take Cl. (dj to which the learned Judge 
refers. 


That refers to an interest in propert 
restricted in its enjoyment lo th 
owner personally. I do not think it cai 
ne said that the right to maintenance ii 
a right of that kind. That clause con 
templates cases like service-tenures oi 
the office of an arcbaka in a temple 
which is restricted in its eojoyrnenl 
and cannot be transferred by the office, 
holder. Then as regards Cl. (h), th( 
transfer must not he opposed to tb( 
nature of the interest alTected thereby 
This again relates to cases of propertj 
which are known as extra commercium 
for example, transfer to a non-Hindu ol 
a right in a religious office : thst would 

be opposed to the nature of the interest 

affected thereby. I do not think that a 
right to mamteoance is covered by dthei 
1. (fi) or Cl. ik) of 8. 6. I am suppor- 
ted to some extent by the observatiom 


2 

8 

4 

(6 


LlOia] 86 Mad. 203=14 T. C. 883 
19181 41 Mad. 1076=48 I. C. 1C4 
18881 11 Mad. 878. 

[19171 40 Mad. 302=34 I. 0. 881. 


of the learned Juilgo.s who decided Anna- 
purni Ndchiiir v. Sioamntiilha Cliettiar 
(()), wlierein they say that, at any rate 
where, as bore, the amuiiiit |)ayah]o is 
subsequently lixod by agroomont or by 
decree, a transfer of a widow's right to 
maintenance from her late husband's 
estate would he good. I understand the 
distinction to he this: that you cannot 
attach maintenance which is to fall duo 
at some future time hut wliero the main¬ 
tenance has become payable, it is at¬ 
tachable. That is well settled. Therefore 
so long as a decree-holder does not at¬ 
tempt to anticipate an income whicti is 
to fall due, there can be no objection to 
his obtaining decree and subsequently 
attaching the allowance when it becomes 
payable. Subject to this limitation, I fail 
to see why a right to maintenance should 
not be assigned. I am therefore of opi. 
nion that the Transfer of Property Act 
is not opposed to to tlie assiguabil.ty 
of the maintenance of a momber of a 
Malabar Tarwa 1 or of a member of an 
Aliyasanthana family. 

Mr. Adiga next attempted to argue 
that under the general law a right to 
maintenance should not be assigned and 
he quoted two cases one in Bhyrub Chun- 
der Ghose v. Nubo Chunder Goolto (7) 
and another in Narbadabai v. Mahadeo 
Narayan (8), in support of this proposi¬ 
tion. So far as my experience goes in 
Madras, it has always been regarded that 
a right to maintenance which has already 
fallen duo can he assigned and can be 
attache.'l and, as I said before, there is 
nothing eitlier in the Transfer of Pro- 
perty Act or in the Civil Procedure Code 
which prohibits such a transfer or such 
an attachment. I an-, therefore not pre¬ 
pared to hold that under the general law 
a right to maintenance Is not assignable. 

This conclusion lands Mr. Sitarama 
Rao's client in another difficulty. If it is 
in the nature of a right in property and 
a right to maintenance that he has pur- 
chased, then the suit will not lie in a 
Small Cause Court. The decisions in' 
Saminatha Ayyan v. Mangalathammal 
(IJ is in point. Even the decision quoted 
by the learned vakil, Achutan Nair v. 
Kunjinni Nair (9), shows that such a 
suit is taken away from the cognizance 



[1910] 84 Mad. 7=0 I.C. 43?. 
11866] 6 W. B. 111. 

11880] 6 Bom. 99. 

[1903] 18 M. L. J. 499. 
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of :\ Snnll C;uiS0 Courti. I would there- 
loro direct tliat tlie decree be set aside 
and that the lower Court do return the 
idaint for jjresentation to tlie proper 
Cuuib. I agree with my learned brother 
as to the order as to costs which lie )iro- 
jioses to malie. 

S.N. R.K. PcLition ullowfid. 

A. I. R. 1919 Madras 540 

Vv ALLis, C. J. AND Sj:shagiiu 
Aiyar, .1, 

Lanho Lnhshm'Uin't lunl anothf )— 
IMaintiiVs—Appellants. 

V. 

ha'/P.’} yiw<l}(anoiiiniti and miother — 
I>i'fend'\n(s—Re-^pon lents. 

Civil Appeal No. 192 of 1017, Dscidel 
on iird September 1918, against decree of 
Siili.Tudgo., Kistna. at KUore. D/- 7th 
April 1917, in Original Suit No. 32 of 
!91G. 

Evidence Act (1 of 1872), S. 33—Proof of 
genuineness of will—Inquiry before Sub- 
Registrar — Depositions are admissible in 
subsequent suit — Registration Act (IG of 
1908), S. 41 (2). 

Depositions made before a Sub-Rsgistrar at an 
inquiry under S. 41,(2), ReRistiation Act, on Ibe 
presentation ol a will aio adDii>sible in evidence 
in a subsequent suit between ibo i>artUs in which 
tbe genuineness of llic will is in dispute, provid¬ 
ed the wituessos are dead and the other parly 
liiid an opportuniiv of cross-cxaniiniuc them. 

IP 542 C 1] 

B. Nitrtiaiinha Rao, K. Srinivasa 
Muongar and K. S. Aravamtidu Aiya?i- 
(jiu —for Appsllanta. 

G. Vciihataramiah —for Respondents. 

Wallis. 'C. J—Objection has been 
taken in this case that the Subordinate 
Judge wrongly admitted in evidence de¬ 
positions of persons dead at the date of 
the trial which had been made by them 
at an inquiry held by the Sub-Registrar 
iunder S. 41 (2).?RegistraGion Act (16 of 
1908), when the will or authority to 
adopt which is in questiou in t.hi= suit 
was presented for registration. Such 
depositions have been frequently admitted 
and acted on without objection, but 
there is no authority co the point, and it 
is necessary to consider the question of 
their admissibility under S. 33, Evidence 
Act. It may he said at the outset that 
the legislature clearly intended to give 
a wide scope to the section and to go 
beyond the English law, because it 
renders admissible, not only evidence 
given by a witness in a judicial proceed- 

ng, but also evidence given by a witness 


‘ before any person authorized by law to 
take it.” and also provides that a cri¬ 
minal trial or inquiry shall be deemed 
to he a proceeding between tbe pro¬ 
secutor and the accused within the 
meaniug of the section. In the earliest 
case of (iodbolt 326 at p. 327; 78 English 
Reports IS2 it was laid that when a 
witness \va4 dead or could not he 
found, ; 

"bis depcsitiou in au English Court in a can^e 
betwixt the same patties, plaintifl and defend 
aut, mav be dllo.ved to be read to theJurv." 

Taylor on Evidence, para. 464, says : 

‘‘Where a witness has given evidence under 
oath in a judicial proceeding, in which the ad¬ 
verse litigant bad the power to cross-examine, the 
testimony so given will, if the witness himself 
be incapable of being called, be admitted in any 
subsequent suit between the same parties or 
those claiming under them, if such suit relates 
to the same subject or substantially involves the 
same material questions." 

The Evidence Act (S. l) applies to 
judicial proceedings in or before any 
Court and accordingly S. 33 deals with 
the admissibility of previous depositions 
“in a subsequent judicial proceeding, 
that is, in a judicial proceeding arising 
subsequently to the making of the de¬ 
position. But the previous deposition 
ueel not have been made itself in a 
judicial proceeding. According to the 
language of S. 33. it is sufficient if it was 
made in a judicial proceeding or in such 

circumstances as to make it . 

“evidence given by a witness before any person 

authorized by law to take it.” 

Now the word evidence is delined in 
S. 3 as meaning and inRnding : 

“all statements which the Court permits nr re¬ 
quites to be made before it by witnesses in relation 
to matters of fact uodec inquiry" 

aud “Court” is defined as iucluding 'all 
persons except arbitrators legally autho¬ 
rized to take evidence,” and the Sub- 
Registrar is a person authorized to take 
evidence within the meaning of these 
definitions under the provisions of the 
Registration Act, which are referred 
to below, as he is a person autho¬ 
rized to take statements from witnesses 
in relation to matters of fact under 
inquiry before him. The only remaining 
question is whether the provisos to 
S. 33 were satisfied (l) that the forrner 
proceeding was between the same 

or their representatives-in-interest, \^/ 

that the adverse party in the first pro¬ 
ceeding had the right and opportunic 
to cross examine and (3) that the 4^ 
tions in issue were substantially thesa 
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^ the first as in the second proceedinjj. 
or 6 purpose of answoring this quos- 
iiOD, It IS necessary to oxamino the statu, 
ry provisions regarding the proceedings 
°'^“®^I^egistrQr under S. 41 (2) of 
eAct. That section imposes on liini 

the will if hois’ 
satisfied that it was executed by tlie 
estAtor. that the testator is dead and 
the person presenting it claims as 
executor or otherwise under the will. 

bd, gives the registering officer power 
to administer oaths at his discretion to 
persons examined before him and to 

record their statements, and S. 36 pro- 

Vi es for the summoning of witnesses at 

the instance of persons presenting any 

document for registration or claiming 

under any document which is capable of 

being so presented and also provides for 

enforcing their attendance, etc,, in the 

same manner as in suits before civil 
courts. 

Under S. G9 (j) which authorizes the 
making of rules generally regulating the 
proceedings of the Registrars and Sub- 
Registrars. rules have been made as to 
the inquiry contemplated bv S 41 (o) 

, 4 69 requires* the regia 

tering officer to whom the will is pre- 
sonted for registration to fix a day for 

such inquiry and to cause notice of the 

inquiry (n) to he served on persons to 
whom, in his opinion, special notice 
should ho given and (/d to ho pnblislied 
(1) in the District Gazette and (2) in the 
villages where the Lost itor lived, whero 
interested parties may reside and whore 
the property of the deceased is situated. 
Rule 70 requires him to summon wit. 
nesses, not only at the desire of the per- 
sons presenting the will—as ho is requir 
ea to do by S. 3G ol the Act. but also at 
the desire of persons who object to regis. 
tration on the ground that the will was 
not executed by the testator or that ho is 
not dead or that Llio person presenting it 
IB not entitled to present it under S. 40, 
that is to say, that he does not claim 
under it as executor or otherwise. Rule 
m Bbowa that the rules coutemplate 
that the parties may.be represented bv 
oounsol as it prohibits any but licensed 
piactitionora from appearing at the in¬ 
quiry. and R. 72 (1). requires the registering 
officer to prepare and place on record a 
memorandum in English containing a sum¬ 
mary of the evidence and the reasons for 
registration or refusal; as the case may 


i» 0 . Thoro is an appeal from his order ft: 
the Registrar iiiidtr S. 72 (l) of the Act. 
In construing the provi'^os Id S. 33, it in 
important to romemhor that S. 33 i^ a)) 
plioahlo ovoti whoro the earlier proeuetl- 
ing w.as not a judieitil procoodiii;' a.n 1 
theroforo that tho sovtion eontoiuphites 
that provisos miiy he sitisfiod and ev i¬ 
dence at tlie oarlior inquiry lie admissiido 
even whero that inquiry does not satisfv 
all tlio requisites of a judicial procooling. 
We should thoreforo ho on our guard 
against oonatrniug the language of the 
provisos so strictly as to exclude ovi Jence 
at all enquiries v\ hioh are not judicial pro¬ 
ceedings. and we have not to consider 
whether the inquiry is or not a judicial 
proceeding as in Queen.Evipress v. Txdja 
{!) and Atchuyya v. Gongayya (2), or 
whether or not the doctrine of absolute 
privilege applies tostateraenls made at it, 
as to whichsooKrishnamvialv. Krishna, 
iyangar {‘i) and Co.\^ortnership Farmn 
Ltd. V. llart-ey Smith (4). Approaching 
the question in this way, I think t he firsc 
and third proviso to S. 33 are satisfied 
when, as in the present case, tho parties 
to the suit or those wliomthoy roprosont. 
were arrayed against each other at the 
inquiry before the Sub-Registrar, tho one 
side upholding the genuineness of tho 

Thi registration and 

the other side attacking it. and that the 

nquiry must be considered to have been 

hetween the same parties and substanti- 

all\ about the same question. There only 

remains tlie que.stion whether the ad 

verse party at the inquirv had tlio ri^’ht 

and ('ppoi-tiinity lo cross.examine so as’tc 

satisfy the sec(.nil proviso. This tui- ail 
along been regarded as the leading * to'^t 

23!i 

"A deposition cannot be given in evidcDcc 
agamst any person that w.s not a p.arty to the 
Kuit. and tho reason is, because ho had notli b4 u 
to cross-examine the witness- mA it io 
BaturB, juBUce that a n.a”„ni;„.:"Ae 
by proof* .0 a cal,*, to which he was i.olai„„7' 

Now itiB to be observed that while 

under he Act and the rules made pursu- 

ant to It. ha parties propounding the will 
for registration and opposing it bo 
have the right to have the witnesses sun 
moned (R 69) and the registering officer 
18 required to prepare and place on re 
cord_a_meraor_aD_durn in English contain 

fl) U888-J 12 Bom. 307 ' ' ' 

'2) tl8921 16 Ufad 138. 

3) [1912] 15 I. C. C52. 

4) [1918] 34 T. L. R. 414. 
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ins ^ summary of the evidence'’ the rules 
do not liiovide expressly either for the 
oxumination or cross-examination of the 
witnesses summoned on either side. But 
these provisions for summoning the rvit- 
ne^ses and recording their evidence, in 
my opinion, necessarily imply that they 
arc lo he both examined and cross-exa- 
mined in the ordinary way, especially as 
tlie rules contemplate that the parties 
may appear hy counsel. Otherwise, their 
statements could scarcely he referred to 
as evidence in the rule, or form the basis 
for the summary of the reasons for regis¬ 
tering or refusing to register which the 
registering ollicer is required hy the rule 
.to record. It is also tlie invariable practice 
for the witnesses at these inquiries to 
Ije cross-examined and, as has been said, 
the practice of the Court is the law of 
the Court. It would, I think, be very 
unfortunate if we had baen compelled to 
hold otherwise, as owing partly to the 
fact that mofussil wills do not require 
probate, suits as to wills not infrequently 
come on for trial when nearly all the 
parties acquainted with the facts are 
dead. (His Lordship then dealt with the 
evidence.) The appeal is dismissed with 
costs. 

Sashagiri Aiyar, J. —I agree. 

S N./r.K. A'p'peal disviissed, 

A. I. R. 1919 Madras 542 (1) 
Sadasiva Aiyar, J. 

Nallaya Naick and others —Accused 
Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Eevn. Case No. 225 of 1918, 
and Criminal Revn. Pebn. No. 175 of 
1918, Decided on 8th November 1918, 
against judgment of Sub-Divl. Mag. 
Sivakasi Division, in Criminal Appeal 
No. 70 of 1917. 

(a) Penal Code (1860), S. 447—Criminal 
Irespas*—Warrant for delivery of property 
by Civil Court—Amin refusing to inspect 
documents showing rights in derogation of 
delivery warrant—Amin is not guilty of 
offence of trespass. 

An Amin of a Civil Court cannot be charged 
with criminal trespass for delivering property to 
a person covered by a delivery warrant cf Court 
although a portion of the property is claimed by 
a different person whose documents of title tbe 
Amin refuses to inspect or act upon. It is not 
for the Amin to determine whether bis superior 
officer might not have committed a mistake in 
suing the warrant. LP 642 0 2] 


(b) Penal Code {I860), S. 447 — Person 
helping Amin in discharge of duty is not 
guilty. 

A person assisting an Amin in doing his duty 
cannot be held guilty of criminal trespass. 

LP 642 C 2] 

S. Swaminadham and A. N. Krishna 
Aiyangar —for Accused. 

Public Prosecutor —for the Crowu. 

Order. —The convictions and sentences 
cannot be upheld. The Amin (ac¬ 
cused 6) has to obey the clear directions 
found in his delivery warrant and not to 
be looking into Ex. C offered for his in¬ 
spection and then to solve a difficult 
question of law, whether his superior 
officer might not have committed a mis- 
take in issuing a delivery warrant in 
wider terms than was legally justifiable. 
The other accused assisted the Amin in 
doing his duty and could not be convic¬ 
ted of criminal trespass or charged with 
illegal and dishonest intentions. The 
convictions are set aside and the fines, if 
paid, will be refunded. 

S.N./r.K. Convictions set aside. 


A. 1, R. 1919 Madras 542 (2) 

Spencer, J. 

Chidambaram Pillai —Plaintiff—Peti¬ 
tioner. 

v. 

Meenakshiammal —Defendant—Op¬ 
posite Party. 

Civil Eevn. Petn. No. 980 of 1917. 
Decided on 10th October 1918, against 
decree of Sub-Judge, Tinnevelly, in Small 
Cause Suit No. 276 of 1917. 

Hindu Law—Stridhan—Wife creditor for 
her stridhan—Wife in possession of assets 
after husband’s death — Testamentary be¬ 
quest by her of debt —Intention to keep debt 
alive—Legatee is entitled lo recover—Doc¬ 
trine of merger is not applicable—Transfer 
of Property Act (1882), S. 101. 

A Hindu died leaving a widow and a daughter 
born of a former wife and about Bs. 25,000. The 
widow was a creditor to her husband’s estate to 
the extent of Bs. 478 for her stridbanam. Shortly 
before her death, she made a will devising this 
debt to tbe plaintiff, who sued to recover tbe 
amount from the daughter who succeeded to the 
estate after the widow's death. The suit was 
dismissed on the ground that the widow having 
become possessed of assets whereby she could 
have paid off her debt, tbe debt became extingui* 
shed: . 

Held: (l) that the widow's possession oftne 
assets did not amount to a payment of her 
stridbanam debt, there being no analogy betw^n 
executors who are creditors to tbe estate paying 
their debts out of the estate, and a widow who 
is entitled to enjoy the whole of the income o 
the estate; (2) that tbe widow's stridbanam no 
being at law a charge or incumbrance witbm 
meaning of S. 101, there was no merger becauw 
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/ssH(?2.--Tt is a-iniitteil timt N^olla- 
yapini^PilIni left assets fo tlio extent of 
Es. 2o,('00 at liis ,)oith. 

Issue .i.—Tliere is no evi loneo that 
Velanimal (li,l any act in-lioaiin-‘ an in 
teotionofsatisfyin^’ the .leh( o.it of her 

husbanrVs estate the Court .Iclivored the 
following 

Judgment— The fact, necessary to he 
stated for the disposal of the ciuestion of 
law raised in this petition are those One 

Nellayappa Pillai died in Jannary 1015 
leaving a widow and a daughter horn of 
a former wife; also about Rs. 25,000 
assets. The widow was a creditor of her 
husbands estate to the extent of Rs. 478 
which he owed her for her stridhanam 
In January 1916 the widow made a will 
devising this debt of Rs, 478 to the plain- 
tiff and died shortly after. The plaintiff 
brought this suit to recover the amount 
from the daugliter, who succeeded to the 
estate of her father after the widow’s 
death. The Subordinate Judge dismissed 
the suit, holding that it was not maintai¬ 
nable on the ground that, by the wi.low 
becoming possessed of assets whereby she 
could have paid off her own debt, the 
debt became extinguished. For this pro 
position he relied upon certain observa¬ 
tions occuring m Husainara Begum v 
Rahmannessa Begun (l) and in Chitty 
on Contract, p. 774 (Edn. 4). In he 

former, which was a ca^e of a morUgee 

appointed as administrator of his mo^rfc. 
gagor s estate, it was stated that posses 
Sion of assets amounts to payment on the 

of the’’ V; m =’'‘i"g“ishment 

of the debt If the person who is to receive 
he money ,s also the person who ousht 
to pay, reference being made to Williams 
on Executors, Edn, 10. Vol. 1 „ mss 
and ioWankford v. Wankford (2 ' Thfae 
deal with the case of a debtor making ! 

!Sets“;hth "l^nj^to “thaT! 

Nellayappa PiUai'S'", 

tera of Admioistratb„“lts !„!e The 

^ons of the Calcutta High Court: Suc/ht: 

li! ^ Cil. 34fe8 I. C. 88^ — 

(2) 11698] 1 Salk. 299 . 
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in the caso of a limited owner tho presumption 
was against merger. LP 543 0 2, P 544 0 1] 

N. Kunjithapadam Aiyar—ior Peti- 
tioner. 

K. V. Sesha Aiyangar—{or Opposite 
Party. 

Order. Before I can dispose of the 
point of law raised in this petition it is 
necessary to know, (l) Whether the debt 
of Rs. 47o from Nellayappa Pillai to his 
■wife Velammal was stridhanam in the 
hands of the latter ? (2) Whether Nella- 
yappa Pillai at his death was possessed 
of sufficient assets for the discharge of 
this debt from his estate ? ( 3 ) Whether 
Velammal did any act denoting an inten¬ 
tion of satisfying the debt due to her out 
of her husband’s estate ? 

The Subordinate Judge is requested to 

return ffndings on these issues within six 

weeks after adducing evidence. Ten days 

will bo allowed for filing objections to 

the finding after notice of return of the 

same shall have been posted up in this 
Court. 

a^ove order 

the Subordinate Judge subimitted the fol- 
lowing) 

• I have been directed to sub- 

m following points; 

11) Whether the debt of Rs. 478 from 

Nellayappa Pillai to his wife Velammal 

was stridhanam in the hands of the latter ? 

(2) Whether Nellayappa Pillai at his 

death was possessed of sufficient assets 

for the discharge of this debt from his 

estate? (3) Whether Velammal did anv 

act denoting an intention of satisfying 

the debt due to her out of her husband’s 
estate ? 

ADhas 

sufficiently been proved to be a genuine 
account. The witness called on the defen- 

n fi nf F entries at 

in fhp if /'/v Kartbigai are 

v Jn ^p“m husband Nell.u 

that the last item (receipt of Rs. 100 in 
Velemma 8 favour) found at p. 96 of the 
Moount (Lx. A-1) is in the hand of Nel 

-m”! f':'- ->“80 balat; 

JJrouhTdrbJifsV P^trir 

that the debt is VelammaPs stridhanam 
and there is no evidence contra The 

rate ledger m her name shows that it is 
her separate property. 
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C't Do' V. Kamal Chandra Dutta 

w’ncio the position of an executor 
v. v- lelin-jJ hy Ghitty, .1., in the fol- 

lo-A infi and other words: 

"I-. \* H ai-qiiccl liial. as a widow or a guardian 
.[,1 iiiiiioror Mifbait wa« a inauagrr, therefore 
lu cxc'-'ilo;-. whowa' also a manager, stood in 
theDooiiou. Tbe argument is obviously 
i'-ii- The iinalogv is in no sense complete, 
and tlv which deal with the peculiar 

power> J widows, guardians or shebaiis have 
ivallv no bc.iriiig upon the present question .... 
An executor under Statute is the legal represen- 
talivo of a deceased person for all purposes and 
■ il the pvopertv of the deceased person vests m 

liim IS 'uch.'f'be executor is therefore 

in manv respects in a different position from a 
lliuuu widow succeeding to her husband's estate 
a^uardiau of a miuor, or a shebait of an idol. 
Tho estate of the tC'lator is absolutely vested m 
the executor for the purposes of administration 
!Uid he can deal with it as he pleases, subject of 
, -,ur^c to the responsibility for the due admiois- 
trAtion of the estate/’ 

\n attempt has been made to support 
the Subordinate Judge’s decision by in- 
voicing the doctrine of merger. Id this 
country tiie or.lv statutory merger is that 
created by S. 101, T. P. Act. which runs 

thus; 

• Wliece the owner of a charge or other incum- 
bnme on immovable property is cr becomes 
.hsolulelv entitled to that property, the charge 
or mcuinbraucc shall be extinguished unless be 
declares, bv express worls or necessary implica- 
lien, that it shall coiuiauc to subsist or such 
ctutimiation would be for his benefit " ^ 

Xow the widow's stridhanam in the 
present suit was at law not a charge or 
incumbrance witbiu the meaning of this 
section, as it was nob attaohed to any 
land. Again in equity tbe question of 
merger is one of inbentioa, the presunap- 
tioirbeing that a person having a nght 
to act in one of two ways is assumed m 

U,rabsence of evidenca to ‘h-on rary, 
to have acted according to bis interest. 

Gokam^ Gopaldas v. Pmanmal 
/rem^kh Das (4). In the case of a hmi- 
{ed ownev the presumption is against 
Imergef. as it is not for his or her advan- 
!tage that the charge should sink for the 
Ibenefit of the remainderman (U^bury s 
lOaws of England, \ol 13, p. 147). It 
is not for the advantage of a widow to 
pay ofl her sbridhanam debt out of the 
income of her husband’s estate as she is 
entitled to enjoy the whole of tjje income 
of the estate. The obligation she is under 
to discharge her husband’s debts is a 
reli'^ious and a moral obligation. ^More- 
over if intentois to be g athered fro m 

~T^1 fl9l71 45 Cftl. 538=41 I. 0. 503. 

4 ) 11882110 Cal. 1035=11 LA. 126=4 Sar. 543. 


circumstances, the inference in this case 
is that the debt was intended to be kept 
alive, for nob only has the Subordinate 
Judge found on the third issue remanded 
to him that there was no evidence that 
the wilow did any act indicating an 
intention of satisfying the debt out of 
her husbaud's estate but the very fact of 
her making a will bequeathing the debt 
to the plaintitT denotes an intention on 
her part to keep it alive. On this pre¬ 
liminary point the Subordinate Judge’s 
decision must therefore be reversed and 
the suit will he remanded for disposal on 
the other issues arising in the case. 
Costs will abide and follow the result. 
s.N./u.K. Appeal allowed. 


A I.R. 1919 Madras 544 

Sad.asiva Aiyaii and Napieb, JJ. 

Samarapuri Chettiar — Defendant— 
Appellant. 

V. 

A. SiUharsana Chettiar and another^ 
Plaintiffs—Respondents 

Second Appeal No. 1218 of 1918, De¬ 
cided on 2Dd May 1919, against decree of 
Dist. Judge. Chingleput, in Appeal Suit 
No. 80 of 1917. 

Contract Act (9 of 1872), S. 55-Contract 
for re sale of property conveyed—Time ii 
essence of contract. 

Tbe doctrine that time may not bo ot tne 
essence of a contract, which arises on tho con¬ 
struction of contracts of sale, should not be ap¬ 
plied to contracts for the re-sale of property con¬ 
veyed. The right to re-purebaso being an option, 

must be exercised according to the strict 

of tbe power. U'514 0 2] 

T.Narasimha Aiyaiujar ^n^Sadagopa- 
oharia )—for Appellant. 

Krishnamaehariar —for Resiiondents. 

Judgment. —The lower appellate Court 
was in error ia applying the doctrine 
that time may not be of the essence of 
the contract, which arises on the con¬ 
struction of contracts of sale, to contracts 
for re-sale of property conveyed. The 
true doctrine is slated in Fisher on Mort- 
gages, p. 11, Ch, 1, S. 18, end is that J 
the transaction is not a mortgage- j 
right to re-purchase, being an 
must be exercised according to the stjj 

terms of the power: '7^,® 

(1), Ranelagh v. Melton (2) and 
V. Dibbins (3). There is no 
a different rule should prevail m ■ 
We therefore reverse the deoisioP^^-- 


1) [1836] 7 E. R. 22. 

2 ) [1864] 62 E. R. 627. 

3) [1896] 2 Ch. 348. 
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^ower Courts and remit the case to the 
Court of first instance for the trial of 

issues one and four-in the light of the 

observations of the Full Bench in Mnthn. 
vein Mudaliar v. Vythiliyiya Mudaliar 
{4). Costs to abide. Ap{’oUants to have 
refund of costs paid on this memorandum 
•of second appeal. 

S.n /r.k. Case remanded. 


(4| 11917] d2 Mad. 407=50 1. C.' 205. 
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Sadasiva Aiyar and Spencer, JJ. 

Sultan Moideen Sahib — Plaintiff- 
Appellant. 

V. 

Secy, of State — Defendant—Respon- 
■dent. 

Second Appeal No. 1831 of 1917, De¬ 
cided on 27bh September 1918, against 
<iecree of Sub-.Tudge, Tinnevelly in Ap¬ 
peal Suit No. 129 of 1916. 

Madras Land Encroachment Act (1905), 
S*. 6, 7 and U—Suit for declaration and in- 
junction againit Government can be instituted 
within SI* months of notice of eviction. 

A suit under 8. 14 for an injunction restrain¬ 
ing (.lovernment from interfering with plaintifl's 

possession and enjoyment of land from which it 
w sought to evict him can be Instituted within 
flix moDtliH of tho fiotico of evictioQ. 

Per Sai/isii-n Atyor, /-A suit for a substan¬ 
tive declaratory relief in respect of proceedings 
under the Madr<is Laud EacroacLment Act mu‘«t 
bo bronglu within six months from the lime 
when the phinti/T s t.llo is first de'initely and 
niijilly denied to bi< knoivledg.', and the actual 
levy of a^^se.^sment from bimis^uchari 

unequivocal denial of title on tlio part ofOovi'rn' 

OP. 5 >5 ^ ^1 

ir uotice of eviction under 

toe SlaoraB Land Eocroachroont Act inav pro- 

perly be regarded as a fresh and greater invasion 
of the owner s right than a levy of penal assess¬ 
ment 80 as to give him a fre»h cause of action 
for a declaration of bis tide. The prayer for 
declaration is Incidental to the prayer for an 

o unction, as the plaintiff’s right to obtain an 
i^njuncti m could not be determined without first 
coming to a conclusion on the question of title 

. o , LP 540 Clj 

A. Su^aran and 5. Parthasaratky 
Aiyar—ioT Appellant. 

V. Uamesam~{QT Respondent. 

pallant a) title la oonoerned, hia right to 
-uo for auoh relief aoerued once for all 
when hi^B title was 6rat dehnitely and 
finally denied to his knowledge- aee 

^etht (1), and the actual levy of nenal 
lageegsmeDt f rom him is clearly a nr.u 
(l) A. le Re 1914 Hftd, 439=23 1. C, 868. ^ 
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unequivocal denial of lido on the pai t ofl 
Government. Tho noiico of ovictior.l 

under S (1 3 

deniiil of title, hut it uoiild not ,e,vo a 

fresh s-artlng point odimilalion for de 

c aratnry relief and li,„ilalion rune fro,,, 
tho date of the first denial of title itsell 

and continues lo run. Ilonco tho clnin, 
for the declaratory roiief is harrei m thi. 
case, as penal assessment was levied more 
than SIX months before suit. J however 
hnd that the declaration is not pravet), 
[onn tho plaint as a substantial relief the 
injunction relief claimed being alone 
valued at ten rupees and court.fees of 
twelve annas paid thereon. As regards the 
suit then, treated as a suit for an injunc- 
tion to restrain the dolendanb Secretary 
of State for India from interfering with 

the possession and enjoyment of tho plaint 
land hy tho defendant, the levy of penal 

assessment does not give a cause of action 

for such relief and t,ho plaiijijff is there¬ 
fore not hound to sue for that relief 
within the six months limited hv S. 14 
Act 3 of I'lO'i and is not even en' 
titled to sue at all for that relief, as 
levy of penal assessment does not nece.s 
sarily involve an immediate prospect or 
threat of ejectment proceedings. Notice 
ot eviction was given to the plaiutifi'in 
this case within six months before the 
suit and that notice it was that gave to 
the plaintiff the cause of action to sue 
for ihe injunction relief, which in the 
above view is therefore clearly not barred 
The decrees of the lower Courts are set 
aside and the suit remanded to the first 

Court for fresh decision after a trial of 

the issues arising in the cisa other than 

the issues 1 and 2. Costs hitherto will 
be provided for in the fresh decision 
Cdurt-fee stamp on the second appeal 
memo, will be refunded to appellant. 

Spencer, J. -- The Act 3 of 1905 
gives to persons deeming themselves ag. 
grieved by any proceedings” under the 
Act a right to apply to the civil Courts 
for redress upon two causes of action. 
VIZ., (1) imposition of any penalty or 
prohibitory asse?8ment; (‘/) eviction or 

Bhaskarudu v. Subba- 
ra^udu (2; it was observed' 

if tho plaintiff did not (eel bimsejf agcrleved 

b> OovefDment g tves him » right of salt/' 

n ^ i Mad. 674=21 

L y> 840* 
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Spencer and Krishnan, JJ. 
r. Srccnivasa Ckariar and others— 
Appellants. 


This \v;is net overruled l)y the Full 
llcnch in Sccij. of Stole v. IllikJnil .-i-s.suu 
(3), \v!iich only conlirmed the view taken 
in .\'or<i>inn<i Pilioi \\ Secy, of Sloje {i) 
that a preliminary notice under S. 7 does 
not give vise to a cause of action. In 
Secy. «f Stair, v. JSiituniujnvi Clietly (o) 
to wliich I was a party, we observed tiiat 
the plaintilTs might have waited till they 
were actually evicted and the anicuts 
demolislied when they would have gob 
^till another cause of action. Adoi ting 
the language used in Ananta- 

rozii Gani v. Cmhhtppniazu }sii>ayiinn- 
raz'U (h). 1 ani inclined to think that the 
owner’s title is atlecteil by an eviction in 
an a Itogethcr dillerent and greater degree 
,Vhan it. is l)y a cliarge of prohibitory 
assessment, and the eviction may pro¬ 
perly lie regarded as a fresh and greater 
invasion of the plaintifl s right so as to 
'give him a fresh cause of action for a suit 
ifor a declaratiou of his title. Moreover 
:in this case one of the remedies prayed 
for in the plaint was that an injunction 
he issued restraining the defendant from 
interfering with the possession and en¬ 
joyment of the plaint land in any manner 
wiiatsoever. An occasion for asking for 
this remedy did not ari^e when the plain- 
till was merely asked to jiay prohibitory 
assessment, but only when he received 
notice under S. 0 of the i^ct that pro¬ 
ceedings were about to commence to 
evict him. The prayer for a declaration 
of title was a remedy incidental to the 
igranting of the prayer for an injunctioD, 
as the plaintiff’s right to obtain an in¬ 
junction could not be determined without 
first coming to a conclusion on the ques¬ 
tion of title. As a notice under S.6 of toe 
Act is alleged in the plaint to have been 
in-edon L plaintifl', on 2f,th Mafeh 
1915 and his suifc was instivUted on Jorn 
September 1915 within six months of the 
commencement of the eviction proceed- 
in«s. I hold that the suit is nob barred 
if'^the date of the notice is correctly 
stated. The appeal must be allowed and 
the suit remanded for decision by the 
District Munsif of Tinnevelly on the 
issues other than those dealing with the 
question of limitation. I agree wilh the 
order as to costs. 

Suitremaiifled. 


V. 


(3) Liyl5l Mad- 3^ t- C. 

(4) [19121 15 r. C. 257. 
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P. Kumara Thalhacliariar and others 
—Respondents. 

Appeal No. 221 of 1917, Decided on 
14th July 1918, from order of Disfc. 
•ludge, Chingleput, in Appeal Suit No. 443 
of 1915, 

Civil P. C. (1908), O. 23, R. S-Agreement 
to abide by decision in another proceeding 
amounts to adjustment when that decision 
is passed. 

An agreement between the parties tea suit to 
abide by the decisiou which may be made iu 
another proceeding amounts to au adjustment of 
the suit when that decision is actually passed 
wiihin the meaning of 0. 23, R. 3; A. I. R- IMl 
Mad. 449 and 1 1. C. 622, Disl. 

(^btoere.—Whether the parties are estopped 
from contending that they are not bound 
agreement. IP64< Cl) 

C. Narasiinhachariar and Srinivasa- 
chaviar —for Appellants. 

T. Sarasimha Aiyangor—lor Respon¬ 
dents. 

Spencer, J.— I am of opinion that the 
learned District Judge was mistaken m 
applying the decision in liajah oj venka- 
iagiri v. Chinta Eeddi il) to the facts of 
this case. In Bajali of Venkatagrry^ 

Chinta Beddi (1) this CoQTt had before 
it an agreement, as to which there was 
no written record, of the exact represen- 
tabions of the parties, to postpone the 
settlement of a dispute, and to take a 
Small Cause suit out of the control of 
the Small Cause Court having jurirfic- 
tion to decide it, and to make the decision 
of the Small Cause suit depend upon the 
decision of the District Munsif in an 
original suit whose decision would in the 
ordinary course be subject to appeal. 
The effect of recognising such an agree¬ 
ment would have been to abrogate tne 
unsuccessful party’s right of appea 
against the District Munsif’s decision 
to oust the jurisdiction of the o 
Cause Court in a manner n< 5 tcon 
plated by law. Accordingly the le 
Judges declined to give effect to su 
•‘unauthorized” agreement. 

ySe have also been referred to tn 
oi Buhhavbai v. (3) dec 

. aingle .Judge. There,_ Bgam»H^i^ 

(1) A. I. R. 19U Mad. 449=37 . a ■ 

(2) [1909] 33 Bom. 69=11. 0 623. 
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dealing with a case of an agreement to 
refer the matter in dispute in an ad¬ 
ministration suit to the decision cf an 
Assistant Commissioner. He held that 
there had been no regular submission to 
arbitration and no acceptance by the 
parties of the so-called arbitrator's 
award. He finally made an order refer¬ 
ring the matter back to the very same 
arbitrator. Tlie facts of that case are 
:dissimilar from those of this case. Now 
in the present case we have an agreement 
jin writing signed by the vakils of the 
.contesting parties to aside by the final 
decision of another appealable suit in a 
connected case. I fail to see any valid 
reason why this agreement plus the final 

f’f*=^«High Court in Original 
Suit No. 295 of 1886 does not conclude 
the claims of the parties in this suit and 
operate as an adjustment of the suit. 
The decision of the District Judge must 
therefore be set aside and the decree of 
the District Munsif restored with costs 
her^and in the District Court. 

Knshnan, J. -I agree with my learned 
brother. In this case there was an 
agreement between the parties to abide 
by the decision of the High Court in 

same questions 
as were involved in this suit seem to 
have been raised. The arrangement was 
made Ijy statements of the vakils in 
Court and was recorded by the Court 
and in accordance with it the Court ad-' 
journed the hearins of the case till the 
disposal of tlie appeal in the High Court, 
Ihe High Court has now given its deci¬ 
sion. The respondents before us, against 
whose view that decision apparently 
went contend that they are not bound 

by the previous arrangement and want 

thiB suit to be tried on the merits. In 
the first Court, they urged that their 
vak I was not authorised to enter into 
such an agreement hut that was found 
against They now rely on Rajah of 
Venkalagm v. Chhila Redrii (]) and 

heir ““d is ”0 bar to 

the merits. It seems to me that tliough 
he apeement was a conditional one It 
the time when it was entered into, i 
bcoanie completed as soon as the High 

Court e decree was passed and itamount 

,ed to a valid adjustment of the suit 
ander 9 . 23. R. 3. Civil P. 0. !□ the 

Mfle relied on. the terms of the agreement 


Madras .>17 


are not fouml. Tiio learned Judges seem 

to have looked at it as tantamount to an 

ap-eomeut to postpone the settlement of 
fcn 0 case. Tlicv s'lv, 

"tlio agrccmoiit ,li,l ii.'.t tl,,. l.„i 

null,oriro the Court to so.llo it ii ,i ? 

mnnner.’ 'mihu 

The agreement in the present case 
one putting an end to the dispute in the 
suit as soon as the High Com t’s decree 
was passed. Parties nob having resilcil 
from their agreement before that decision 
'vas given. I fail to see how it can now 
be said that the suit has not been adjusted; 
wholly by a lawful agreement, the Court 
having only to pass a decree in accordance 
with the agreement. Whatever their 
position may have been before the 

‘decision, it seems to me that 
C. 23. R. 3, clearly applies now. Jf the 

0 / y.Chinta 
iieddi ( 1 ) intended to lav down that all 

agreements in suit to abide bv thedeci- 
Sion in some other suit are ipso facto 
invalid. I am with all respect unable to 
follow It and if it is not distinguishahlo. 
f should have felt bound to refer the 
question to the Full Bench. But as stated 
above, the nature of the agreement set up 
m It 13 not clear. The decisions relating 
to reference to arbitration are not in 

'considerations 
ai ise m them. It has also been argued 
befoieus that the respondents must bei 
held estopped from contending that thev 
are nob hound hy the arrangement in; 
question and the cases of Bahir Das 
Chakrararli v. NohinChtinder Pu/( 3 ): 
and Protap Chunder Dass v. Arathoou 4 ), 
were relied on. This question was not 

considered in Pnyu/i 0 / Venkatoofny^ 

Chinta Beddt (l). There is considerable: 
force in this contention but it is not' 

necessary to decide it in the present case I 

adjustment! 

has resulted. I agree to the order pro. 
posed by my learned brother. 

(4) 11882) 8 Oal. 455. 
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Wallis, C, J. and Napier, J. 

C. Cunmah- l^ofendant—Appellant. 

y ^ 

K. Gopal Cheltiar — Plaintiff— Res- 
pondent. 

Original Side Appeal No. 34 of 1918 
Decided on 15th December 1918 



548 Madras 

(a) Transfer of Properly Act (4 of 1882), 
Ss. 8 and 54—Provisions of S. 54 cannot 

express provisions of S. 8. 

Th{‘ ()iovisiuns of S. 54 a< to sales by 

ac t of [.aftics cannot b. construed as affecting 
:hc txi-rcss provisions of S, Kii> lo the trans- 
Tkt ofsecarities being utteiidauion llie traosler 
of thodfbt. LP o4li C 1] 

(b) Transfer of Properly Act (4 of 1882K 
S. 9 —Pro^notes secured by deposit of title 
deeds - Equitable mortgage is created — Re* 
gistrationis not necessary. 

TL<j transfer of a [a\jijis-ery note secured by 
<lolIo^tt of titlo deeds pa ?es .he ei]Uit:ihle mort- 
nilli ii und tiOheparulc roci^tered d:cu- 
incut U noce?SAty to evtdeiicc the latter: 23 
A, i. J‘ rJU.W/#</ and 454. Foil,: 

•j\ Moil. 4-lth ]h>.>Jr^^}n. IP 5iS C 11 

(cl Transfer of Properly Act (4 of 1882), 
Ss. 9 and 54 —Assignment of pro-notes for 
coHeclion - Deposit of title deeds —Security 
passes S. 9 applies 

l\jr J, • Where the assignment of pro- 

note not fur consideration but for collection, 
S, 9, applu*^ and the title-deed- having been do- 
Hvered with ;ui imeiitioo to transfer, there is a 
legal traubfer and title passes along Nsith the as¬ 
signment, LP 549 C 1] 

T. r. Vcnhitritjna Aiynr and G, Krish- 
namomy Aiyar—lor Appellant;. 

Venhat tsubha Jiow and Undhlmshnaija 

-for Rosp' ndent. 

.Wallis, C. J. —In this case the defen¬ 
dant borrowed money frnni a Chetty on 
a promissory note <ecure<l by a deposit of 
title deeds. The Cljetty endorsed the 
promissory iK'to to the plainfift' for col¬ 
lection and at the sftn*e time gave him 
the title-deeils. and the plaintiff sued on 
the etjuituhle mortgage Bakewell, J., 
has given him adecree holdingthat, under 
S. 8, T. P, A'Jt, the security passed to 
the plaintiff with the debt and that the 
objection that the transfer of the mort- 
oage interest was a sale and required re- 
gistration under S. 54. T. P. 'ct. did not 
arise. In this he was clearly right. He 
also referred to my decision in Dwarka 
Do^s w, Danaleoti Ammal (l). following 
Suhramaniam v. Perumal Beddi (2), 
that even if there had been consideration 
for the transfer of the debt, the mort¬ 
gage security would have passed with it, 
allbough that decision had been ques- 
ticned obiter hv Bhashvarn Aiyangar, .1 
ID Ramaanmi Patter v. Chinnan Aaari 

(3). As this last decision has been dis¬ 
sented from in Allahabad, with reference 
to Bhashyam Aiyangar, -T.’s dictum, and 
as this provision of the section has re¬ 
ceived very little consideration, it may 
be as well to point ovTt in that, die. 

(II A. i.~R. i n4 M-fd. .S5:4=23 I. 0. 129, 

(2) Uf*95l )9 Jliid. 454. 

(3) L1901] 24 Mad. 449. 
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turn the learned -Judge makes no refer¬ 
ence to the provisions of S. 8. Having 
pointed out that the transferof an equity 
of redemption lor consideration was the 
sale of an intangible thing within the 
meaning of S. 54, he said the same thing 
about the transfer of the mortgagee’s in¬ 
terest and expressed his dissent, without 
further discussion from Suhramaniam 
Perumal lieddi (2). It seems to me, 
with great respect, that the learned 
Judge gave too little weight to the pro¬ 
visions of S. 8, if indeed he considered 
them at all. 

Those provisions of the section, which 
are new and were not, like the earlier 
l)art of the section, taken from the Con¬ 
veyancing Act, 1881, are an application 
of a general rule of jurisprudence taken 
from the civil law and variously expressed 
in such n.axims, as res accessoria sequitw 
rem principalem or accessorium non 
ducit, sed sequitur suum principals 
Co. Litt 152 a. Though in Walkers. 
Jones (4) the Privy Council declined to 
say that in England the mortgage security 
could never he separated from the mort¬ 
gage debt, Bindley, B. J., ii^ Patrick, 
In re (5) was inclined to hold that a 
transfer of the security might be implied 
from a transfer of the debt, and in the 
note to this section in Mr. Ghose’s Law of 
Mortgage it is stated that this is the law in 
America. It is clearly inconvenient that 
the security should be separated from 
the debt, and should remain in the hands 
of the transferor who has no further in¬ 
terest in it. The legislature has there¬ 
fore, seen fit to enact tliat, unless a con¬ 
trary intention is expressad or necessarily 
implied, the transfer of the debt shall 
pass forthwith the securities theiefor. 
that is to say, by a statutory transfer 
without further act of the parties. Secu¬ 
rities in the section must obviously id* 
elude mortgages of immovable property 
which are the most valuable class of s®* 
curities. and the operation of this 
ficial statute cannot, in mv 
cut down and ])ractically nullified ‘^1'’ 
provisions of 8. .54, which requir® tran- 
fers of immovable property or intangi 
things by way of sale to be in a P^’’’ 
lar form. , j. 

Section 54 applies to transfers y 
of parties and does not cover _ 

tra nsfer such as that prov ided m—:—— 

(4) [18661 1 P. C. 50. 

(5) [1891] 1 Ch. 82. 
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grounds of policy and oonvenieuce. In 
any case the rule of construction con¬ 
tained in the maxim geueralia specialibus 
non derogaut is sufiioieut to show that 
the general provisions of S. 54 as to sales 
by act of parties cannot be construed as 
affecting the express provisions of S. 8 
as to the transfer of the securities being 
attendant on the transfer of the debt. 
S. 8 speaks of a “debt or other actionable 
claim , and it has been argued that its 
operation has been affected by the de¬ 
finition of actionable claim” inserted in 
the Act in 1900, which excludes debts 
secured by the mortgage of immovable 
or moveable property. Tbo section how¬ 
ever applies in terms to secured d bts 
whether they are actionable claims or 
not, and if the legislature had desired to 
repeal this provision entirely, it would 
have done so. Full effect must no 
doubt begiven to the legislative provi¬ 
sions which make registration essential 
to the validity of certain transactions in 
India, or render unregistered documents 
inadmissible in evidence in proving such 
transactions. The ordinary rules of 
statutory construction must nonetheless 
be applied to the provisions of S. 8, even 
if the result should be to permit unre. 
gistered transfer of mortgages. In the 
present case the debt has been transferred 
by the endorsement of the promissory 
note anl the 0 (iuital)le mortgage passed 
with it. Seeing that the e'luitabfe mort¬ 
gage was created by deposit of title deeds 
without registration, the anoinalv would 
be if the transfer required registration. 

The appeal is dismissed with costs. 

Napier, J. The assignment in this 
case was admittedly not for considera- 
tion but for collection. It is not there¬ 
fore covered by any of the chapters 
special to certain classes of transfer in 
the Transfer of Property Act. S. 9 ac- 
cordingly applies and the documents hav¬ 
ing been delivered with an intention to 
transfer, there is a legal transfer and 
title passed. I therefore agree that this 
appeal must be dismissed with costs. 

S.N./R.K. Appeal dimiised. 
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Si'ENCER AND KRISHNAN, j.J, 

K. Ramachendra T/ievar— Appellant. 

v. 

S. K. Velai/uthci ^fl<ifl7t~~itespoDdenfe. 

Second Appeals Nos. 1639 to 1644 of 
1916, Decided on 17th April 1918. 


Madras oi!) 

(a) Madrai Esialps Land Act (1 of 1908). 
Si. 3fll), 13 (3) and 143 Payment by ten ant 
of higher rale of rent before passing of Act 
“Contract to pay the same in future is 
implied. 

Soelion Et (!1) dees imt procliidu Die lA.iirt 
from finding, from ilu'(uvui-ni of tli.‘ }iij.:hor 

rates for a lung scries of years prior to ilio piss¬ 
ing of the Acl, that an implied coiUrait ex¬ 
isted to pay at tlioso rates in tlio future, llio 
coQsidenuion for such uu ngr. oment iniiy be pro- 
atimed from the same facts as the a"rcemonf 
itself. LI^549C2 i 

(b) Madras Estates Land Act (1 of 1908). 
S« .3 (11), 13 (3) and 143—Levy of pada 
nazar is not valid. 

Pada nazzar. not beiog a part of rent c.aniiot 
be levied from a tsa.i!it. 31 I. G. 53'.l, ^Inubtci!. 

(P 530 C 1] 

K. N. Aiyar—hr Appellant. 

P.M. Srinivam Aiiyangar, A. Chidam¬ 
baram and C. fl. Nilhanta Mudaliar — 
— for Kesponilent. 

Judgment.— Tho landlord in these 
suits uiuler tho Madias llstatos Ijand Act 
afipeals in respect of three ilems, namely 
Vanpayir. (2) Ibtda Na//ar, (•{) Yugaiiii., 
On the lirst point, we think that the Uis-, 
trict Judge was in error in regarding 
the provisions of S, 13 (3) of the Act as 
precluding him from finding from the 
payment of higher rates for a long series 
of years prior to the passing of the 
Act, that an implied contract existed to 
pay at these rates in future. It was 
decided in Ve7ikata Perumal v. llamiidu. 
(1) that S. 13. applied to improvements 
made after the new Act came into force 
and had no retrospective effect. The 
Judge ivis referred to the fact that tho 
Jauiabandi accounts and Pattasshow that 
these special rates have been paid since 
1830, and wo niustuow ask him to find as 
a queation»of fact wliethor tho payments 
made by each the of tenants cuncernetl 
in these appeals have been continuing for 
such a length of time that it may be pro¬ 
perly presumed that they are based on an 
agreement between the parties and that 
there must have been some consideration 
for that agreement. Wo do not follow 
the judgment of the learned Judge.s that 
decided Arunachelum Clietly v. Syyad 
Aahmed Ambalam (2) so far as they ex¬ 
pressed an opinion that consideration for 
agreement implied from payments for a 
number of years must depend on inde¬ 
pendent proof for its existence and cannot 
bo presumed from the same facts as the 


(1 11915 .99 Mad. 84=27 I. C. 098. 
(a [1916 31 r, 0. 589. 
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.'.pecment itself: vide VraDnga Doss Jee 
lani V. ]'eniirama Naiihi (3). 

; On tlio second point, the District•Tnd'’o 
,:rT,s found that Pada Nazzar was not a 
'part of rent, tliereis evidence to sup[)ort 
jliis finding and the name itself suggests 
(that it isa payment of the description re- 

J'^-ther than in 

3 fll), of the Act. e think this was 
n.?btly disallowed. On the last point it 
nas noy been shown that any crops other 
than tliose described in Cl. 9 of the Patta 
wore grown in the suit Faslis and there- 
foie, tlie omission of the word vagaira " 
in tlio 1 attas for tliat Fasii is immaterial. 
Tno clause as amended by tlie lower 
Court may stand in the present Patta. 

I'indingon the first point is to be on 
the evidence on record and is to be 
returned within two months. Ten days 
"ill be allowed for tiling objections. 

(In compliance with the order con- 
tained in the above judgment, the Dis- 
ti ict Judge of Ramtiad at Madura sub¬ 
mitted the following) 


Finding.—f am directed to find as a 
• luestiou of fact: 

Whether the paymeoU made bv each of the 
tenants concerned in the-c appeals have been 
couliiiuiug for such a length of time that it may 
be properly presume I that they based on an 
agreemout between the parties and that there 
must have been some considcratioo for that 
agreement." 

Both the presumptions referred to in 
the issue are presuenption of fact and as 
observed by their Lordships in Praijaga 
DossJee Varu v. Venkama Naidu (3), 

there is no principle by which Courts are to be 
enabled to make the one presumption and dis* 
ablcd from making the other, and the cousidera* 
cion may be of the same implied nature as the 
covenant to pay.” 

Before referring to the evidence ad¬ 
duced in the cases before me, it may be 
useful to t]Uote another important ob- 
servation of their Lordships in the said 
second appeals that; 

‘‘the distinction between contract rates and 
customary rates isa very subtle oue as between 
landlords and tenants and that the facts and 
the evidence to prove a contract where the con¬ 
tract is a very old one lare almost the same as 
tho«o on which a custom to pay enhanced rents 
has to be proved, if such a custom is valid.” 

Now we have three tenants concerned 
in these oases. One of them holds 
Pii'tas Nos. 457 and 42. Patta No. 457 
corresponds to old Pattas 266 and 372. 
Exs. 11, 11 (a) and 11 (b) are Muohilikas 
for Faslis 1292, 1299 and 1300 resnec- 
■(3H1918] 44 I.O. 611. ~ 


tively. Es. A to A (6) are Pattas for 
Patta No. 266 for Faslis ranging from 
130-3 t-o 1317. Exs. B to B (2) are 
Pattas for Pattadar No. 372 for Faslis 
1310 to 1382. Exs. 11 (c) and 11 (d) are 
Muchilikas for recent Faslis 1319 and 
1320. It will be noticed that the ear. 
liesb of these documents relates to Fasii 
1292 (l8S2-^’3.) Another ‘tenant is con. 
cerned with Patta No. 150 and the docu¬ 
ments 17 (a) and 17 (b) are for Faslis 
1305 and 1300. They are the earliest 
Faslis for whicli Pattas and Muchilikas 
are produced. The third tenant holds 
Patta No. 433. In respaefc of his holding 
the earliest Muchilika produced is for 
I'asli 1291. These documents would 
show tliat in the case of two of the 
tenants, Vanpayir rates have been levied 
for over thirty years and in the case of 
the other for about twenty years. This 
does not mean that Vanpayir rates were 
not levied earlier. D. W. 1 proves a 
number of old Jamabandi accounts, which 
show that cropwar assessment was 
levied in respect of lands in the village 
for a long series of years commencing 
so early as 1830. D. W. 2 swears that 
the several cropwar rates deposed to by 
him are very old rates and have not been 
subject to any changes within his know¬ 
ledge. In fact P. W. 1 speaking on be¬ 
half of himself and of the other tenants 
deposed that "we have been paying 
special rates for Vanpayir.” The tenants 
object to those rates now merely because 
they have been advised that there has 
been a change in the law in their favour. 
But for this impression this dispute 
would not have arisen either in these 
cases or in the numerous other cases 
which have recently come up beforethe 
Courts in this District. In fact it was 
accepted in the lower Court as an un¬ 
disputed fact that the tenants were pay¬ 
ing these special rates from time out of 
memory. If the fact of yayraent was in 
itself a matter of dispute, the landlord 
would have put into Court a much larger 
quantity of documentary evidence ip 
support of his claim. Even as the evi¬ 
dence stands now, I think it establishes 
the landlord's claim. I would there¬ 
fore return a finding in the affirmative 
on the issue remitted by the High Court. 

(These second appeals and thememorso* 
dura of objections coming on for fine 
hearing after the return of the findings 
of the lower appellate Court upon the 
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issue referred by this Court for trial, 
the Court deUverel the following:) 

Judgment. — We accept the lower 
Court’s finding about Vanpayir. The 
decree will bo vivried accordingly. 

In place of Cl. (h) in the Pistrict 
Court pattah at p. 24 of the printed 
papers, we direct Cl. 9 in the form of 
patta approved by the Special Deputy 
Collector at p. 20 to be inserted. In 
other respects the District Judge's patta 
will stand for the suit Faslis. The 
parties will pay and receive propor- 
tionate costs throughout. 

S.n./r.k. Decree varied. 


A. I. R. 1919 Madras 551 
Spencer and Krishnan, JJ. 

Audi liaju Pyrappa and a«oi/icr-De¬ 
fendants—Appellants. 

V. 

Audi liaju Syma Pao and auolher — 
I’laintilT and Defendant—Kespondents. 

Second Appeal No. 460 of 1917, Decided 
on 7th August 1918, against decree of 
Temporary Sub-Judge, Cuddapah, in Ap- 
peal Suit No. 273 of 1916. 

Madras Hereditary Village Offices Act 
■fl89S). S. 10—Enfranchisement ofkarnam's 
inam—Divided members are not entitled to 
share in property at date of enfranchise* 
ment with other members of coparcenary cf 
of title-holder, 

A person, who belongs lo a family having a 
hereditary interest in a Karnarn's iuam and 
becomes divided in status from the holder of the 
office for the time hung, cannot nbcii that inam 
is subsequently enfranchheil bv the fiwv- 
eroment, claim a share in the lnnd« that formed 
the emoluments of the office of Karuain. 

When the land ia enfranchised from the con¬ 
dition of aervice, it docs not become partible 
among all persona having hereditary interest 
in the office through descent from the original 
grantee, blit ia partible only among those who 
belong to the joint family of the holder of the 
office at the time of> enfranchisement. 2G Mad. 

Cons. 30 Mad. 

434 (ii’. P,'; 30 1. C. P89. Erpl. [T? 550 C 1 ] 

Pec Spencer, /.—Till an inam is enfranchised 
the family of the grantee has a possible right of 
enabling the.Government to select a member 
from any one of ila branches and a potential 

‘^>0 property as joint family 
properly. As soon as enfranchisement takes 

place, wbat was a potential or contingent right 

under Hindu law, 
for those mem here of the family of the inamdar 
who by reason of their co-parcenary have an 
equa right to enjoy wuh him the ordinary joint 
family property. No one belonging to a divided 
branch of that family would have a right to 


exclus ve right to I hr ircnj'>ymcnl and the succes¬ 
sion devolves, uiuKr .Madius .Act 3 of 1895, 011 a 
single heir according to the qenerul custom and 
rule of primogeniture. K-icli of the other mem¬ 
bers of the family has only a pn:>il)Io right of 
succeeding to the otlice and tin* otuoluincnts 
thereof, a contingent iIIte^c^t dopcudcnt ou !ii> 
becoming the ue.are.'t 'jualificd-ludr wlum the 
otiicc falls vacant. Such a fontingfut Ini-rest 
cannot be said to be kept aliv" in favour of a 
divided member so as to give him rights in the 
property when enfranchised unle.'^s, at aiiv rale, 
tlicre is evid'^nce to show that such right was 
reserved at the time of {artition and recognised 
by the parlies. [p.Voi c i] 

T. V. Venkata ra7na for .Appel¬ 

lants. 

P. Narayanavinrlhn — for llespon- 
fients. 

Spencer, J. —The question that has 
arisen for dotennination in this second 
appeal is whether a person, who helongsj 
to a family havin** an hereditary infcerestl 
in a karnam’s Inam find becomes dividod 
iu status from I he liohler of the office; 
for the time licinp, can. wlicn that inami 
is aubequently enfranchised by thef 
Sovrnment, claim a share in the lands 
that formed theemohiments of theofficeof 
karnam. In other words, wlien an inam ' 
is enfrachised from the condition of 
service, does it become partible among all, 
persons having an heredifary interest in 
the office through descent from thf^ 
original grantee or only among those, 
who belong to the joint family of the? 
holder of the office at the time of enfran.' 
chisomenl? The respon Icnfs pleadt r relie^l 
up(.n ail observation of Bliashyam Aiyan- 
gar, J.. at p. 3.).) in Gunnoyanv. Ka. 

VI ah'hi Ayyar (l) 

that in tin- absence of any evidence to the con¬ 
trary, it must bo pre-iniK d tint the family of 
the parlie.s were Ibe holdtrs cf tbe hereditary 

office up to the dale cf the eufranchi^cnicui of 
the Inam." 

The “family” referred to in that 
sentence was the family of the parties 
to an unreported case [Second Appeal 
No. 222 of 1896]. All the parties to 
Gunnaiyan v. Kamakchi Ayyar (l) 
were members of an undivided family. 
Therefore any observations that occur in 
that judgment must bo understood as 
having no express reference to the claims 
of any members who had become sepa¬ 
rated from the family of the holder of 
the office at any date before enfranchise- 
ment. Pivgala Lakshmipathi v. Chala- 
mayya (2), which mentions the rights 
possessed by other persons” in the item 

'OJll90.ri2CMad 389^ 

(2) L1907] so Mad. 434 (P.B.). 
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Ol' tlio erJianchisoiiient. doss not attempt 
to<](‘[lnoihacla;5 to ^^hic;h such ‘'other 
persons must Ijelong :n order to liavo 
'Uch ri/lits. Tli'.ue was no decision of 
tlio poiut which h-is now arisen. In 
Karri Iiama>j]i(t v. Villon Juijannadhmn 
(3j the rights of tlie incinl)eis of a joint 
family having a hereditary interest in 
a service inatn were recox-nizad, but wo 
expressly iloclined toconsider what would 
be tlie position of tho parties if the fa¬ 
mily liad been dividcil at the titiie of 
eTifrauchiscntent as there was no evidence 
of division and as the point was not taken 
ju the appeal nicmorandum. As there 
appears to be no re{)oticd case directly 
on the [jfiitif:, it i.s necessary to consider 
what i^ the legal position of persons bo- 
longing lo tlio families in tho names of 
which kainani inams have been regis- 
tored. Under S. 10. Cl. 2, Madras Act 
d of 1890, the succession to the ohice of 
karnam devolves on a single heir accor»i. 
ing to the general custom and rule of 
primogeiiiiure governing succe'sion to 
inipariilfio zuniiidaris in Southern India, 
IJuder Cl. 3, when a vacancy occurs, the 
Coilcclor appoints tho neirest qualilied 
heir in tlie order of sucjassion to the 
last holder of the ollicc. The person so 
appointed is under S. 13, entitled to 
I ©cover the emoliiinonts of the oflice from 
an)’ other parson into whose hands tliey 
may have fallen, ©molutnents being de- 
lined in S. 1 as including lands. 

Thus at the moment when enfracbise- 
mont tikes place, no one can have a better 
title to tho lands attached to the office 
than the registered holder of the office. 
All other members of his family have up 
to then DO more than what, in the words 
of the Judicial Committee in dealing with 
the succession of an impartible estate in 
Thakurani Tara Kiimari v. Chalurhuj 
Narayan Singh (4) may ho described as 
a contingent interest. In the language 
of the learned Judges who recently deci-' 
ded ApiJeal No. 178 of 1917 (unreported), 

“till enfianchisement the family had a possible 
right of enabling the Government to select a 
member from any of its branches and a poten* 
ti.al right of bolding tlio property as joint family 
property when in the onfranchisement the Gov¬ 
ernment disannexed the emoluments from the 
land and enfranchised it." 

As soon as eufranchisement takes place 
what was a potential or contingent right 
"(3) 119151 89 Mad. y30=a0*l. 0.889.. 

(41 A. I. R. 1915 P. C. 30=42 C.al. 1179=30 
I. C. 833=42 I. A. 192 (P.C.). 


becomes a substantial right under HindDi 
la.v for those members of the family ofi 
tho inamdar, who by reason of their co-' 
p’ircenary have an epial right to enjoy 
witn him the ordinary joint family pro¬ 
perty. No one belonging to a divided 
biancli of that family would have a right 
to co;ne in and take a share of the pro¬ 
perty of the joint family. Of course a 
title-deed chat happened to be issued by 
the Government in favour of a person, 
who was not in the family of the holder 
of the office at the tiineof theenfranebise- 
rnent, woiilil confer no legal title against 
the true owners of the pioperty see the 
observations at the top of p. 349 in I.L.U. 
-0 So in the present case the 

plain iif having by liis father’s suit of 
IStSO become divided from the family of 
tlie dofen.bints, is not now entitled to 
claim a share in the suit lands, which in 
coQ'’et|iu nc 0 of the act of enfranchisemeot 
in 1889 became the joint family property 
of the defendants' brancli and liable to 
partition only among the undivided raem- 
bei’s of that branch as it existed on the 
(late of enfranchisement. Seeing that a. 
right to a partition of the lands, which 
only became in 1889 the joint property 
of the defendants’ undivided family^ 
did not at any time become vested in 
the plaintiff, the question of limitation, 
discussed in the judgments of the lower 
Courts and argued at the hearing of the 
second appeal does not arise. Much Joss 
is it necessary to consider whether the 
plaintiff possesses any right to succeed 
to the share of Gireimua. as she had no- 
more than a contingent interest at one 
time iu the office of Karnarn and the 
emoluments attached toereto, an interest 
that did not materialize. The appeal 
must bo allowed and tlie suit dismissed 
with costs throughout. 

iCrishnan, J. —This second appeal re¬ 
lates to two items of lands which atooe 
time formed theemolumentsof a Karoanr 
office which was hereditary in 
family of defendant 1 and his brothers. 

In 1885 Eamayya, oue of the brothers, 
and the father of the plaintiff and of de¬ 
fendant 3 sued defendant 1 and othera 
for the parrition of their family proper¬ 
ties in Original Suit No. 3 of 1885 and 
obtained a decree for it. No mention 
was made of these lands in that suit- 
They were then in the exclusive enjoy¬ 
ment of defendant 1 who was the office¬ 
holder or Karnam at the time. In 
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these lands were enfranchised in defen¬ 
dant I's name, and it is found by both 
the lower Courts that be has continued 
in exclusive enjoyment of these lands for 
the last 24 years without {giving any 
share in the profits to the plaintiff or 
his brother defendant 3. Plaintiff has 
brought this suit now, claiming a ith 
share in them and for partition and 
delivery to him of that share. The lower 
Courts have given him a decree as also 
to his brother defendant 3, holding that 
on enfranchiseraent they became entitled 
to the shares claimed in spite of the pre¬ 
vious partition decree in Original Suit 
No. 3 of 18rf5 and tliat their claim was 
not barred by limitation as proof of mere 
nonparticipation in the profits was not 
sufficient for the purpose and as there 
was no proof of ouster or exclusion of 
l)laintiff and his brother to tlieir know- 
lelga from the enjoyment of such protHs. 
Defendant 1 and his son, defendant 2, 
have appealed to us against that decree. 
The claim as regards the item 3 of 
property was dismittsod by the hist Court 
and no question arises about it now. 

The first point taken before us by the 
learned vakil for the appellants is that 
plaintiff and his brother have not proved 
that they are entitled to any share at all 
in the Inatn lands. This question de¬ 
pends upon wtietliertlie pi untiff's branch 
of the family had any oxi.sting interest 
in the lands on the dale of the enfran- 
cliiseiiient and upon wh it ex.ictly was 
the effect of tlie enfranehisemeril in Hie 
name of defendant 1. After the ruling 
of the Full Bench iu Pinyala Lak-shmi- 
palfii V. Ckalamayya (21 it cannot be 
contended that by tlie enfrancbisemcnt 
in his name defemlant 1 got an exclusive 
title bo the lands, in fact the appellant’s 
vakil did nob so contend. There the' 
Full Bench accepting the \iosv of Sir 
Bliashyatn Ayyangar, 1., iu Gunnaiyuii 
V, Kamakiihi Ayyar (l) laid down that 
the -effect of the enfranchisement in 
cases like the present was 

"to diaannoz tho loam from the office and coo* 
vort it ioto ocdiaacy property aod rolciso the 
revooiiooary rights of the Urown. but that it did 
not confer on the pemoQ in whose name the 
title-deed waa given any right in derogation of 
tboHR poBivcsHed by other persons in the Inam at 
the time of the eafranchisemcnt." 

We are hound to follow this ruling 
and make it the basis of our decision, 
though it is stated that the question is 
now before the Privy Council for deci- 


s'lOn and fhougli it is not altogether free 
from doubt. .\[ip)ying this principle wo 
roust see whotlior plaint.ill’s hranch was. 
posse-ssod of any rightsia the Jnam lands 
at the date of the onfranchisement. On 
that date they had ceaserl to ho inoaihers 
of the joint family of defendant i, for it 
is conceded that thouyli tho decree in 
Original Suit No. 3 of was subse 
quently declared to he unexecutable it 
completely put an endtoLlieco-parcenarv 
existing between them previously. The 
appellant argues that the benefit arising 
from the enfranchisemenb of the lands 
should be extended only to the members 
of the joint family of the person in whose 
name the title-deed is given as it existed 
at tlio date of the enfranchisement and 
to no others. There are some observa« 
tiens of Sir Blushyain Ayyangar, J., in 
Gunniiiyan v. Kamakchi Aynar (l) in 
favour of thisar-ument. hut a-> tlie learned 
Judge lia.l net in his ccutemiilation the 
case of an enfranchisement after partition 
we cannot treat thomasautiiority here; a?- 
pointed out hy n.y learned brother, 
neither the observations iu this case nor 
those in Karre liamamin v. \'illoorii 
Jagannadhain (3) are of auv authority 
on the point before us. The respooilents' 
vakil has, however drawn our attontion 
to three unreported decisions of t.his 
Court in Second Appeal No. 49 of 1011. 
Aiipeaj No. 79 of 1917 and Appeal 
No. l/’hof 1917, where the enfranebise- 
ment took place after jiartition. In 
those ca-ifcs persons who had divided off 
from tho i.ersons who suhsequently oIj- 
tained tho title deeds for the enfninchis. 
cdlandswero hold to lie entitled of shareji 
in tho.so lands. They are, no doubt, 
authority for holding that partition be¬ 
fore enfranchisement is not in itself 
conclusive of tho question whether a 
person has rights or not in the enfran¬ 
chised lands. But in all those cases 
there were circumstances justifying the 
inference that was drawn in them, that 
in spite of the partition the rights of the 
divided members were kept alive in the 
inam lands at the date of enfranchise¬ 
ment. 

In Second Appeal No. 49 of 1911 
the learned Judges say that it was not 
disputed that tho land was treated aa 
property in which all the members of the 
family bad an interest; in Appeal No. 7^ 
of 1917 they say “there can be no doubt 
the lands were enjoyed in common.’' 
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^ 0 . 17G o' 1017 followe'l the 
i ulin '4 in Appeal No. 79 of 1017 These 
rulings tiius show that even though a 
j'or^on tDay have leen divided off from 
ho person wliosubsequeutly obtainerl the 
title deed for the enfrancliised land, he 
may prove that his right was kept intact 
at tlie i)irtitiou and claim his share. 

So long as tlie lands remain unenfran¬ 
chised. the odicer-holder has the excUi- 
sive right to their enjoyment and the 
succession devoivts under Madras Act III 
of on a single heir according to the 
general custom and the rule of primoge- 
nilure. riius, as obsevred by mvlearned 
.brother, each of the other members of the 
fani;l\' has orilv a possible right of suc- 
000 ling to the oflice and tlie emoluments 
thereof, a contingent interest dependent 
on his hocomiug the nearest qualified heir 
when the ollice falls vacant. 

We can scarcely hold that such amere 
contingent interest is kopbalive in favour 
of a divided member so as to give him 
•rights in the property when enfrancliised 
unless at any rate there is evidence to 
show that such right was re-erved at the 
'time of partition and recognized by 
the parties. I am not able to argee with 
the respondent’s contentiou that every 
person who is shown to ho the lineal 
descendant of the original grantee of the 
inam, however remote he may bo from 
the person who got tbo title-deed, and 
whatever the length of time may be when 
his brancli divided off from the branch 
holding the oflice and whatever may be 
the number of subsequent partitions in 
the family, must be held to have a share 
in the lands when enfranchised unless it 
is proved against him that his right had 
become extinguished. I think that will 
be extending the rule laid down in Gnu- 
naiyan v. Kamakchi Aijyar (l)much too 
far. In the present case except the fact 
that the karnam ofiSce was hereditary in 
family when the plaintiff’s father was a 
member of it there is nothing to show 
that the lands in question were treated 
as joint family property either before or 
after enfranchisement or that any rights 
in them were reserved in plaintiff's 
father’s favour when he sued for parti¬ 
tion and got his decree. There was no 
reference to those lands in tl>e plaint in 
Original Suit No. 3 of 1885 and though 
it is 24 years now since the enfranchise, 
ment took place, no claim to these lands 
seem to have been put forward by the 


plaintiff till now and no share in the pro¬ 
fits was enjoyed by him or by his brother 
all this time. There is no proof hereof any 
common enjoyment as in the unreported 
decisions cited above and they are all 
thus clearly discinguishable from the 
present case. The lands were all along 
being enjoyed by defendant 1 and if the 
plaintiff s branch had any rights in 
them and wanted such rights to be 
kept alive after partition, they should 
have reserved them in some manner. 
They may have failed to do so because 
the prevalent view' at the time was that 
the lands when enfranchised would be¬ 
long to the person to whom the title 
deed was given by the Governmenti but 
they cannot for that reason alone be con- 
sequently allowed to allege a right’ 
which if they had it, they did not take 
care to preserve. 

I am, therefore of opinion that on the 
findings in this case plaintiff and defen¬ 
dant 3 have failed to show that they are 
other” persons referred to in the Full 
Bench case as having rights in the inam 

lands at the time of enfranchisement.i 
Their claims must therefore fail and it' 
is unnecessary to consider the other 
questions raised. I agree to the order, 
proposed by my learned brother. 

S.k./r.k. Appeal allowed. 

A. I. R. 1919 Madras 554 
Ayling and Krishnan, .T.r. 

Badmi jSe.?/u'a/t—Defendant- Appel¬ 
lant. 

V. 

Katti Chiiina Marippa and a'lothe) — 
Plaintiff and DefendatjC —Respondents. 

Civil Misc. Appeal No. 171 of 1918, 
Decided on 17th October 1918, against 
. order of Dist. Court, Bellarv, in Appeal 
Suit No. 114 of 1917. 

Civil P.C. (5 of 1908', S. 47 and 0.21. 

R. 103—Right of suit under R. 103 i* not 
restricted by S. 47. 

Order 21. R. 103, Civil P. C.. which gircs» 
right of suit to a party who is n')t a judgoent* 
debtor, is not restricted bv the ceoeral provisions 
of S. 47. 23 Mn-l 361 {^^ 71.), 'Erp!. [P 554 C 2l 

B. Somayya and />'. Bhivia Row—io^ 
Appellant. 

C. Narasimhacharitir and A. Nara^ 
siinha Aiyar —for Respondents. 

Judgment.— Plaintiff is not a judg- 
ment-debtor; and 0.21, R 103, Civil: 
P. C., specially gives him a right of suit.! 
This rule is not, in our opinion, restrict¬ 
ed by the general provisions ofS. 4 b 
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Civil P. C. The decision in Raviaswami 
Sastrulu v. Kamesioaramma (l) was 
passed under the old Code; and we may 
respectfully add, does nob consider the 
distinction between a party to the suic 
and judgment-debtor as defined in the 
Code. The appeal is dismissed with 
costs. 

S.n./r.k. Appeal dismisse ( i . 

(1) L19001 2J Mad.'ac'npTirr “ ' ' 
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Abduk Rahim and Seshagiri 
.VIYAR, J.T. 

Alagappa Cliettiar —Plaintiff—Appel¬ 
lant. 

V. 

Lakshmanan Chettiar and others—De- 
fendants—Respondents. 

Appeal Suit No. 62 of 1917, and Civil 
Misc. Appeals Nos. 173 and 30G of 1917, 
Decided on 14th March 191S, against 
decree of Sub-Judge, Tuticorin and Dist. 
Judge. Tinnevelly 

Truit» Act (1882), S*. 5 and 6-Trust- 
deed empowering trustees to sell moveables 
and immovables and collect outstandings— 
Deed containing no words of transfer—Docu¬ 
ment does not create trust nor, document 
being indivisible, rights of trusteeship even 
in respect of moveables. 

Under S. 5. a document purporting to be a deed 
oi trUHt must contain words of ir.-iusfer in order 
to operate as a trust and vest the proi»erty inlbe 
trustee as tln' legal owner, alt bough no parti- 
cul.ar form of expre-ision is iiecc.ss.irv. Mere 
ititeiition to create a trust howi-v.'r is n<.tsii(ii- 
cieul. 11 

Where a document which was described 
as a trust deed was executed in favour of a p.'r- 
son empowering the latter to sell all inoviabl.- 
and immovable properties of the executant and 
to recover tlic outstandings and distribute the 
assets rateably among the creditors, but the deed 
contained no words of transhrr. 

Held', (1) that the document did not create a 
trust under Ss. 5 and G. Trusts Act; 17 I.C. 176. 
Expl. 

(2) that as the document was one and indivi¬ 
sible, it did not create any rights of trusteeship 
even in respect to moveable property; 

(3) that no security or charge was created in 

respect of the moveable property in favour of the 
tfustee. (.p 656 C 1. 2l 

Qfiacre.—Whether the tcuslco could sell the 
properties of the executant? r P .556 C 21 

C. V. Anaiilhakrishna Aiyar — for 
Appellants. 

T! R, Venkatrama Sattri and K. V. 
AVis/inasujflTMt Aiyar'-for Respondents. 

Abdur Rahim, J. —The common ques¬ 
tion in all these appeals relates to the 
interpretation of Ex. 1, which is descri¬ 
bed as a deed of trnst. The contest is 
between the Official Receiver appointed 


in the insolvency of Puchaiienininl 
Chetty, and some of his cieditors who 
are said to havo boon nppoinfed trustees 
of the property of the insolvent for the 
benefit of all tho creditors. The lower 
Court has iiold that tlio Otliciiil l^eceivor 
is entitled to possession of the assets of 
the insolvent as tliey Inid vested in him, 
and not tho person described as trustees 
Ex. 1 Ex. 1 was executed on 25lli Octo¬ 
ber 1913, and Pachapeiumal Clietty was 
adjudicated an insolvent on his own 
application in April 1015. So. if there 
was a valid trust for the benefit of bis 
creditors created by Ex. 1, the claim of 
the trustees will prevail against that of 
the Otlicial Receiver. 

It is necessary for the creation of a 
trust that tr.e property should bp trans¬ 
ferred to the trustre. But reading Ex 
it is quite clear that there are no words; 
of transfer to be found in it, either with 
respect to the immovable propertv or 
the outstandings or moveables. Whatt 
Ex. 1 does is to give power to the person 
named tlieroin to sell all tho i)ropcvties 
belonging to the insolvent and to recover 
the outstandings, and to distribute tho 
assets rateably among the creditors. The 
document, as already mentioned, is des¬ 
cribed as a trust deed and it was duly 
registered. But the appellant has not 
been able to point out any expression in 
the document whielr could possibly be 
construed as creating a transfer or assign¬ 
ment of the properties in favour of the 
so-called trustees. The meio description 
of the deed as a trU't deed can have no 
effect, if as a matter of fact the deed does 
not fturport to transfei or assign the pro¬ 
perty to tho so-called trustees. We have 
been referred to a decision in Koiuh 
Kanhuji Dhavfle v. Vishnu Moteshvar 
Rhat (l), where it is laid down by 
Chandavarkar, J., 

“Words of convey.ancc, it bas been held, are 
not absolutely necessary to create a transfer." 

The learned Judge however does not 
mention any authorities, where it has 
bwn so held; and Mr. Ananthakrishna 
Aiyar was not in a posjtion to produce 
any in support of this proposition. He 
relies on a passage in the well-known 
judgment of the Privy Council in Hunoo- 
manpersaud Panday v. Mt. Babooee 
Munroj Koonweree (2), which I shall 
Dotioe presently. It seems to me with 

(1) U9181 37'Bom. 53=17 I. C. 176. 

(2) 11664-57} G M. I. A. 393=2 Sutb 29= 

1 8ar. 662 (P.C.). 
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tho utn-.oit: ro^iieet to the learned Judge 
wlin'loci'le;] Dhavde v. 

Vishnu Morcslivar lihat (l) that il is a 
novel propositioa that a deed of transfet 
<ioes not require any words of conveyance. 
Il all that was meant was that no parti¬ 
cular words or forms or conveyance are 
necessary, there would he no difficulty in 
accepting such a statement, and that is 
all that is stated by the Privy Council in 
the judgment alluded to. What they 
say is: 

‘ Dt'ods and Joalra<.ts of tho peoplo of India 
ought to bo Iil)er!illy coiislr'.iod. The form of 
expri.^sioQ, the tiioral sen?-c, is not to be so much 
regaidcd as tho ic a! memiug of the parlies which 
iho l.-ansactioii discloses.” 

But although a particular form of ex¬ 
pression [A not necessary, someexpression 
must 1)0 there which could be construed 
.as being intended to create a transfer. 
Bub wliero there are absolutely no words 
transfer, no <]uestion of construction 
arises at all for there is nothing to be 
construed. If we were to say that Kx. 1 
in this case created a transfer in favour 
of the persons named therein, we should 
be so holding without any sorb of language 
to supjiorb such a construction. S. b. 
Trusts .Act requires lor the creation of a 
trust that the trust property should be 
transferred to the trustee. Jt is in these 
words: 

"Subject to the provisions of S. 5. a trust 
is created when the author of the trust 
indicates with reasonable certainty by any 
wrrds or acts (a) an intention on his part to 
create tlierehv a trust (b) tho purpose of the trust 
(c) the beneficiary and (d) the trust property, 
and unless the trust is declared by will or the 
author of the trust is himself to _ be the trustee 
transfers the trust property to the trustee.” 

Mr. Ananlhakrishna Aiyar has argued 
that if we can' possibly hold that the 
executant of the deed intended to create 
a trust, then that would be sufficient 
although words of transfer were wanting. 
But the question of intention is dealt 
with in. the section with reference to 
whether a trust was intended to be 
created, and not as doing away with the 
necessity for a transfer of the properties 
to the trustees^ If the intention to create 
a trust is existent, then the Act requires 
that there must be a transfer of the pro¬ 
perty to give effect to it, but merely an 
intention to create a trust>i3 not sufficient 
except in the two cases mentioned. It 
would be going against well established 
law regarding transfer of property to say 
that more intention to transfer is suffi¬ 


cient without compliance with the re.j 
quiremonts for a valid transfer. I think- 
therefore it is perfectly clear that we 
cannot regard Ex. 1 as validly creating a 
deed of trust in favour of the creditors. 
Mr. Ananthakrishna Aiyar sought to dU- 
tinguisli the case of outstanding and 
moveable property. But the document 
deals with both properties and the same 
language is used v/iih respect to all the 
properties: and there is nothing, as ab 
ready pointed out, in that language which 
could possibly he construed as transferr¬ 
ing the rights of the insolvent in bis pro¬ 
perties, either moveakle or immovable, 
to the persons mentioned in the deed. 

His next argument upon this document 
was that we must hold it to have the 
effect of creating a security in his client's 
favour. Here again there are no words 
of transfer. The mere handing over of 
certain documents books of accounts and 
so on would not create any security: at 
any rate outside the Presidency towns. 
We have not dealt with the question whe¬ 
ther Mr. Ananthakrishna Aiyar’s client 
has any rights to sell the [iroperty of the 
insolvent under B.x. 1, apart from the 
question whether the property has vested 
in his client as tiiistee. That question 
does not arise in those appeals. In th® 
result, all tlie a|)peals are dismissed witii 
costs. There will be two sets of costs in 
Appeal No. 62 of I9l7 and there will be 
costs for the Official Receiver alone in the 
two miscellaneous appeals. 

Seshagiri Aiyar, J. —I agree. I am 
inclired to think that tho intention of 
the parties was to create a deed of trust. 
It is engrossed on a stan^p paper for 
Rs. 15 which is the usual stamp for exe¬ 
cuting a trust deed, and the document is 
styled a "trust deed.” Apparently the 
parties intended that there should he ft 
trust deed. But that is not enough under 
S. 5, Trusts Act to create a deed of trust* 
The intention to declare a trust may he 
spelled out of the document. But there 
must be words of conveyance before the 
property itself vests in the trustee a? 
legal owner. In the document ^ 
those words of conveyance are not to be 
found; and therefore it is incapablfl of 
vesting the property in the trustee and 
of defeating the rights of the trustee id 
bankruptcy. As pointed out by 
learned brother, if Chandavarkar, J*. 
tended to lay down that no words c 
conveyance are necessary to effectuate a 
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transfer, I am respectfully unahlo to agree 
with the learned Judge. If what ho 
meant to say was that no particular 
forms of words are necessary to connote 
a conveyance, I entirely agree. Hut if 
the judgment in Konfin Kixyihiiii DhaviJe 
V. Vishnu Moreshnuir Bhal (l) goes fur¬ 
ther, I respectfully dissent from it. As 
regards the contention of Mr. AD:m»;ha- 
krishna Aivnr that Rx. I is ca])alile of 
conferring rights of trusteeship in regard 
to moveahle property, one answer is this 
that the document is one and in livisiMe 
and it was never the intention of the 
parties that moveable property should he 
taken without the immovable jiroperty. 
•That to my mind is conclusive upon this 
question because if there am no words 
conveying immovable property, you can¬ 
not say that there is anything in the 
document which would convey moveable 
property. 

As regards the argument that tlm docu¬ 
ment created a security or charge in res¬ 
pect of moveable property in favour of 
the trustees, I would draw attention to 
the case in }>lulraj Khatau v. Vishwa. 
nath Prabkuram Vaidija (3) where the 
Jndicial Committee point out that, where 
a policy of insurance was deposited, that 
would not be enough under S. 130, T. P. 
Act to confer on the person with whom 
the deposit was made the rights of an 
assignee of a chose in action. The same 
reasoning applies to the present case. 
The mare fact tliat lie has been given the 
document of title would not. under S. 130 
enable him to he the legal owner of the 
property. For all these reasons, I agree 
with my learned colleague that the ap¬ 
peals must be dismissed. 

S.N./r.K. Appeals dismissed . 

(8) Cl9l2f37Bom" 193=17 i:O. G2T=iO I. A. 

24 {P.O.). 

A. I. R. 1919 Madras 557 

Wallis, O.J. andSeshagiri Aiyar, J. 

Ramachandra Rao —Defendant—Ap¬ 
pellant. 

_ V, 

^ Ramachandra Rao and others —Plain¬ 
tiffs and Defendants—Respondents. 

Civil Appeal No. 1 of 1918, Decided on 
8fch October 1918 against decree of Court 
of Addl. Tempy. 8uh..ludge, Tanjore, in 
0.8. No. 23 of 1917. 

(at Hindu Law-Widow—Absolute estate— 
Gift in favour of femtle-^-ln obienco of any 
roitroint absolute interest petiet to donee. 

There U no presomptioo that in til ctaes 


whore gifts arc iinulo to Hiiulu foinnlos tlio 
donors iiiloiiil lo f^ivo tluMU only estates fur life. 
No dillercnco slionM he in.i'io h •Iweeii ?i male 
ftiui a hnnale, jirovi hul ilio \vi rd-; of (’ift aio 
siillicioiuly clear to eonvt v fIn* . Ud* 

there is :iu cN[»r* d or ini] lird (|u.<hficatiou 
to the contrary, ihfd iivir rnusi h- lo 

h^ve convesed all that he whs tiKjtrSMi) of iu 
iho properly qranled. If I he l.i .f 

instniniiMil is c;ip:ih!c nf coiih rrini; un cstiiio f f 
inhoricaoco, con'idcralions rri;aM]ni.» ihe s x ot 
the donee sliouU V>c discar tod W tu-n* however 
tbo ]angun}*e is an)hi;;uoiis rrcourse cau be hail 
to ordinary notions of lfiiulii<, us a rule of 
consiruciion in findini’ont v\hut llio intfiition 
of Ibo (ionoi was; ^4 'J'C.t, Jie'l, on 

•J /. A. 7 (P/;.) ;ind 35 Cif 8.h3 {P C.) P.xpL 

irft59 C 1, *21 

The rule laid down by the Privy Coiiucil in 
2 /. A, 7 (/*C*): is a rule of construction to ho 
applied only when there is some unccrt.iintv or 
ambiguity iu the laDk’Uige of the instrunicot of 
gift. [P 557 0 2J 

(b) Hindu Law —Widow —She can make 
testamentary disposition in absolute estate. 

Propirtus in which a Ihmlii widow has an 
absolute e>late can he disjK.sed of by her bv a 
te^luincntarv instrument: 7 Mid, and 11 
Mad. 274. U'd Appr. [V 5^0 C 2) 

T. li. Ramachandra .H/^frand 'T. S. 
Naraijana Altjar —for Appellant. 

K. Srinivasa Aiyangar —for Respon¬ 
dents. 

Wallis, C. J.— Construing this very 
deed in Appeal Suit No. 74 of 1898, 
Collins, C. J., and Shephard, .T., ol^served: 

“There being no iodicition of intention to 
give a larger estate wo must assume that the 
husband intended that a widow's estate only 
should pass" 

The trend of the later decisions in 
this Court beginning with Sambasiva 
Aiyar v. Veyikateswara Ai i/ar (l) is 
against making any assumption, and they 
apiioar to hosiipportel hy the judgment 
of the Judicial Committee in Surajmani 
V. Rahi Nath Ojha (2), which cites with 
approval a ruling of Mitter. J., in 
Mt. Kollany Kooer v. Luchmee Pershad 
(3) that there is no presumption that a 
gift to a widow means a limited gift. 
We most I think take it to ha now 
settled at any rate so far as this Court 
is concerned and until the decisions fo 
which I have referred are overruled by 
higher authority, that the rule laid 
down by the Judicial Committee in 
Moulvi Mohamed Shumsool Hooda v. 
Shewukram (4) is a rule of coostruebion 
to be applied only when there is some 

(1) 11908 31 Mad. 179. ^ ' 

(2) tl90Sl 30 All. 84=36 J. A. 17 (P.O.). 

(8) 118751 24 W. R. 896. 

(4) [1874] 2 I. A 7=8 S»r. 405 (P.O.). 
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iinrorraii'.tv .a- ;miliiguitY in the language 
of the iii'ininient before the Court. The 
■ ‘!iou i>, is there anything iu the 

tviiii' of Ex. 3, which warrants the 
•Ijiplication of the ruie. Tito ojening 
moital^^is to the elfect that the settler 
iniule "the following gifts {Inani-«/’ of 
the proiicrties belonging to him cn the 
occasion of !iis adopting as liis >^00 a 
hoy ot ten years of ago. There is. first, 
a gift of chattels and money to a tnater- 
ual nephew, then directions that certain 
allowa nces of paddy should continue to 
he paid to two descendants of his mater, 
nal uncle, that six brahmins should bo 
fed daily from the income of certain 
lands, and tliat a saffron allowance of 
ids. 2o should continue to he paid to his 
sister. Tlien conies the disposition in 
favour of the widows. Of the remaining 
property the adopted hoy 
“i'i 10 be entitled to and enjoy one-half. "Of 
the remaining half theje two persons, my 
senior wife Sowbagiavabi Kaniatchi and my 
junior wife Sowbagiavati Tulja shall each tal:e a 
half.” 

On the language of this instrumnnt I 
have come to the conclusion that there 
is no sunicienb reason for cutting down 
.the disposition in favour of the widows. 
Jlirahni v. LakshmUoi (5) was decided 
on the view that there is a general pre¬ 
sumption that a gift to a woman is only 
of a woman’s estate though on the lan¬ 
guage of that document which was dif¬ 
ferent from the language here, the rule 
of construction laid down in Moulvi 
Mohtivied 'Shumsool Booda v. She. 
wukram (4) may have been applicable as 
was held,though with a different result 
in Seshayya Narasamma (6) Sir Charles 
Sargent however in the course of his 
judgment spoke of: . . , , 

"the extrem’e improbability that, having adopted 
a son the testator should have intended to give 
more than a life state, or at the utmost, a 
widow’s estate to his wife.” 

As I stated at the hearing, my very 
general impression derived from the 
cases which have come before me is 
that there is no such extreme improba¬ 
bility in this Presidency and my learned 
brother whose opinion on such a point 
is entitled to much greater weight is of 
the same opinion. I concur in the 
order proposed. 

Seshagiri Aiyar, J.— I entirely agree. 
The suit is to recover possession of pro- 
perties which were last in the enjoyment 

’ (5) Liwti'f I 11 aom. 679. 

( 0 ) 118991 22 Jlad 357. 


of onsjBoyee Tulja. Tulja Boyee’s bus. 
band Ramojee Bavajee adopted plaintiff’s 
father Bavajee. He executed Ex. 3 on 
hth of August 1858, by which he settled 
one-half of his properties upon his adop¬ 
ted son and gave the other half to his 
two ^Yive3. Tulja Boyee the junior 
wife took possession of a fourth share 
under that settlement. The rlefondant 
claims under her will. 

The points for consideration are whe¬ 
ther Tulja Boxes took an absolute estate 
under Ex. 3 and whether she was com¬ 
petent to dispose of the property by a 
will, 

I shall Qrst deal with a few decisions 
of the Judicial Committee which were 
quoted, as indicating the principles on 
which an instrument like the present 
should be construed. The learned Ad¬ 
vocate General relied upon Mouhie 
Mohamad Shamsool Booda v. Shewuk- 
ram (4) and liadha Prasad Mullick v. 
Ranee Uaiii Dassee (7) Mr. Rainchandra 
Ayy&r quoted Surajynuni v. Rahi Nath 
Ojlia ( 2 ). In the first two cases the facts 
were almost identical. In both of them 
the father gave I'roperties to his daughter 
or daughters and their children. In both 
the Judicial Committee held that the 
daughter or daughters took only a limited 
estate and pointed out that, in constru¬ 
ing Wills of Hindus, their ordinary no¬ 
tions as to the devolution of property 
may be taken into account. In these 
oases it was clear that the daughters and 
their children could not have been re- 
garded as tenants in-common, because 
the children were not mentioned by name 
and it was as a class that they were re¬ 
ferred to. The iiuesticn therefore was 
xvhether the words “and their children" 
should be regarded as mere surplusage 
or whether they should be referred to to 
ascertain the intention of the donor. 
Their Lordsliips held that, ordinarily,* 
Hindu would desire that his jiroperti** 
should remain in possession of his des¬ 
cendants, and that consequently the donor 
could not have intended to give absolute 
powers of disposition to the daughters. 

I do not think that these judgments ar® 
authorities for the proposition that m 
all cases where gifts are made to females, 
a Hindu must be deemed to have given 
them only an estate for life. On the 
other hand the decision in Surajamajii 
V. Rabi Nath Ojha (2) relied upo^J SS 
(7) U90S] 35 Cal. 896=35 I A. 118 (P. 0.). 
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the appellant shows that, in the opinion 
of their Lordships, no dilTerence should 
be made between a male and a female, 
provided the words of gifts are sulli- 
oiently clear to convey'property. They 
quoted with approval the dictum of 
Mitter, J., in Mt. EoUany Knoerv. Luch- 
mee Pershad (3), wherein the learned 
Judge stated: 

We must hold that the gift ia question was 
an absolute gift, unless it can be shown that, by 
the Hindu Law, a gift to a female means 
i limited gift or carries with it the effect of 
creating an estate similar to the ‘widow’s estate ' 
under the law of inheritance. I am not aware 
of any such provision in the Hindu Law nor 
have we been referred to anv authoritv in sup¬ 
port of it.” ■ 

There can he no doubt that the Hindu 
Law does not enunciate that women as 
donees can only take an estate for life. 
The Judicial Committee says at the end 
of_p. 89 o/30 AIL: 

Nothing has been found in the context here 
or the surrounding circumstances or is relied 
upon by the respoudeuts, but the fact that tbi- 
donee is a woman and a widow, which was 
expressly decided in the last mentioned case not 
to suffice.” 


The case referred to hLalit Mohan 
Singh Roy v. Chukkun Lai Roy (8). If 
we remember that Mitter, J’s., decision 
in Mt. Kollany Kooer v. Luchmee Per. 
shad (3) was given after examining at 
some length the dictum of the Judicial 
Committee in Moulvie Mohamed Shutn. 
sool Uooda v.Shen-ukramU), it is clear 
that their Lordships advisedly apirroved 
the principle enunciated by Mitter. J. In 


recent years there has been practical ur 
aniraity in Madras as to the constructio 
to be placed upon similar document' 
The first decision was in Samba.siv 
Ayyar v. Venkataswata Ayyar (l) whio 
was contemporaneous with Suraiamar 
V. Rahi Nath Ojha (2), Gudimetla Vet 
catarazu v. Boltozn Kottaya (9), Boc 

V. Kavoori Kodandaramai 
ya (lOlItatna Chettiar v. Narayanc 
swami Chettiar (U), Gomattam Ramo 
nuja Aiyangarv. Satagopachar {li) an 

Pillai v. KiUhalalinga^ 
^iffat U3;havedecided that the sex ofth 
donee 18 nob aground for cutting dow 
an otherwise full cBbate. Tbe learne 
l.Advocate General relied upon some d( 
oi!iop_«o!th 0 _o_^ijligh Courts. Mos 

(8j [1897] ‘2i Cal. 83l:=24 I A 7fi fp r 1 

(9) L19121 161.0.139. 

(10) A. I. R. 1914 ifad. 429=28 I. C 594 

(11) A. I. R. 1914 Mad. 64= 24 I. C. 796 

(12) A. 1. R. 1915 JIad. 881=24 I. 0. 20 
(18; [1917] 381. C. 010. 


of thorn wern iwrlior tlian Siiriijjnaiii v. 
Iiahi Nath (fjlui (2) and I do not think it 
necessary toexarniiio Lhotn :iL any length. 
I would only Say with rofcMonco to (ho 
observations of Sir (’harics Sat gout in 
Ilirahui y. Lakshviil'ai (d) (diaf. at any 
rate so far as t-lie Soufitorn I’rc-siduncy is 
concerned, thore is notliiitg iitiprohaldo 
in a Hindu giving an alK>j()|nto estate to 
his wife when ho directs an adoption to 
be made to liim. Cases havo not infrequent¬ 
ly come before us in which, in order to 
avoid possible conllicts between an ad¬ 
opted son and his widow, a Hindu has 
been found to give a portion of his pro¬ 
perty absolutely to bis widow and the 
other portion to his adopted sod. 

In deducing a rule of construction, a 
few considerations should be borne in 
mind. S. 8, T. P. Act, hys down: 

Uuless a (liffercut iiitontion is expressed or 
necessarily implied, a transfer of property lla^.«e^ 
forthwith to the transferee all the iiiteiesi 
which the trinsferor is capable of pa:sing iu tiiu 
property or iu the legal incidents thereof.” 

Therefore unless there is an exjjressed 
or implied qualification to the contrary, 
the donor must be deemed to have cen 
veyed all that he was possessed of in the 
property granted. The Judicial Com-: 
mittee in the Supplemental Volume of 
Indian Appeals at p, 47, Jotendromohun 
Pagore v. Ganendromohun Tagore (14}, 
recognized this principle. Consequently, 
if the words employed are clear and un-i 
ambiguous, no matter who the donee is.i 
whether a male or a female, the languagel 
of tlie gift must be given effect to. This 
is what W13 laid down in Surajmani v, 
Rahi Nath (Jjlia (2). But there may be 
cases in which it may be nece-ssary, 
owing to the language employed not be¬ 
ing clear and precise or being superflu¬ 
ous, to find out the intention of the 
donor. In such cases, as the learned Ad- 
vocate-General contended, the personal 
law of the donee may he taken into ac¬ 
count. That is to say, the ordinary rule 
of inheritance applicable to him or her 
may be called in aid. This is not a rule 
of presumption so much as it is one for 
gathering tbe intention of tne donor. 
Broadly speaking it may be said that if 
the language of the instrument is capable 
of conferring an estate of inheritance, 
considerations regarding the sex of the 
donee should be discarded. Where the 
l anguag e is ambiguous, then recourse can 

(11) [1878] I.A. Sup. Vor.~r7^18 W.R. 359^2 

Suth. 693=3 8«. 82 (P.C.). 



oGO Madras 


OOKER.TJ-E CO\VA=;jEE V. SABHArATHI 


1919 


Uo. ha<l to ordinary notions of Hindus as 
i rule of construction in tindin« out what 
the intention of the donor was. 

Now I sl'.all turn to Lx. 3 and see 
•whether, in the li^iht of the aho-^’e dis¬ 
cussion, t!ie documents confers only a 
life estate upon Tulja j>oyeo. ft was not 
'3eri(Hi-ilv argued that t!ioro is any mate¬ 
rial ditTerence between the words em¬ 
ployed in the case of the adopted son and 
the words employed in the case of the 
two wives. Nor was it argued that the 
words etn|iloyod in the case oftlioad- 
optC'l son were not capal^ie of conveying 
to him ah^oluto rights in the property. 
I therefore fail to see why a distinction 
shoul I he male between the two classes 
of donation?. Further the preamble of 
the deed says: “I am giving tliose pro- 
nortios as Inam.” The donor was a Mah- 
riitta Brahmin who lived in Tanjore and 
the document was written in Mahratti. 
Wilson in his glossary says about the 
word inam: 

“In India and especially in the south and 
amougst the Mabiatt.*?. tiie term was espeei* 
ally applied to grants of laud rcotfree, and in 
heieditary and parretual occupalioD.” 

fn another dictionary by a Mahratfca 
scholar the word‘inam’isdefined as mean- 
ing “a grant in perpetuity without con¬ 
ditions,” These definitions support the 
conclusions at whicli I have arrived. In 
mv opinion the gift to Tulja Boyee was 
an absolute one. There are certain le¬ 
gacies wliich have been directed to be 
paid out of the estate. As they are in 
terms only for life, the main dispositions 
aro not affected by these life grants. 

It was next argued by the learned Ad¬ 
vocate-General that even supposing that 
it was an absolute grant to Tulja Boyee, 
she was not competent to dispose of the 
property by will. He relied upon B/iw- 
janga -Raw v. Ramayamma (151 and 
%innuMeah v. Krish7iasami (iQ). At 
the same time, he frankly admitted that 
the two decisions are inconsistent with 
the conclusions of the Judicial Commit, 
tee in Sitrajmaniv. Rabi Nath Qjha (2), 
where one of the widows who had ac- 
quivad her property under a deed of gift 
from her husband disposed of it by a 
testamentary instrument. Their Hord- 
ships upheld the will of the Hindu 
widow. Reference may also he made to 

(15) U884) 7 Mad. 8^ 

(16) [1891] 14 Mad. 274. 


Fateh Chand V. Rup Ckand (l7), wherJ 

it was held that a widow could dispo 9 « 
by will property which had come to her 
eed of ^ift. I am unable tc 
find any valid reason for the view that 
properties in wliich a Hindu widow has 
an absolute estate cannot be disposed of 
by her by a testamentary instruraent. 
These two Mad ras decisions must be 
deemed to have boon overruled by Suraj. 
mani v. Rabi Nath Ojha (2) and Fateh 
Chnnd V. Rap Chand (17). A portion of 
the property in snit is governed by the 
decision of this Court : vide Ex. A. To 
tliat extent the defenilants’ claim is 
barred by res judicata. The decree of 
the Subordinate Judge must be reversed 
and the suit should be dismissed with 
costs, except in respect of the property 
which was the subject-matter of the suit 
under Ex. A The moraorandnm of ob¬ 
jections is also dismissed with costa. 

S n./r.k. Appeal allowed. 

(17) AI.R. I'JIG P.C. 20=38 All. 446=43 I.A. 

18:J=37 I.C. 1-22 (P.C.). 
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Wallis. C. J. and Spencer, J. 

Ooherjee Cownsjee Oomrigar and others 
—Plaintiffs—Appellants. 


P. V. Sabkapathi Mudaliar and 

awfit/jer—Defendants—Bespondeots. 

Original Side Appeal No. 73 of 19i7. 
Decided on 12th December 1918, from 
judgment of Coutts-Trotter, J., D,**- 8th 
Angust 1917. 

Specific Relief Act (1 of 1877), St. 19 
and 121 (a) — Suit for enforcement of con¬ 
tract—Contract becoming ‘incapable of »pe- 
cific performance—Court is not precluded 
from awarding compensation under S. 19 
even in absence of prayer for such re- 


lief. 

In a case where tbe claim falls under S. 31 (a|, 
Specific Relief Act and cannot be specifically 
enforced," the plaintiff is entitled to claiffl 
comren«ation in the alternative under S. 19. eod 
under tbe ExDlaoation to that section, the Coor* 
is not precluded from Rrantiog it bv the circi^ 
stancps that the contract has become incap*'’*® 
of specific performance and that there 
yer for such relief in the plamt. 

Defendants acreed to purchase from tbep'*' 
tiffs a monev claim which the latter bad 
a third person. The defendants having ffl" 
default, the plaintiffs sued on tbe contract 

their plaint did not c.jntain a prayer fo* c . 

pensation. At the date of suit the 

the defendants had agreed to purchase hsa 

come barred: :is„«iw 

Held', that, as the contract wasnotspecinc . 
enforceable under S. 21 (a), Specific e 
Act, it was competent to the Coart to gran 
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peDsation under S. 19 even though it was not 
<flked for in the plaint: A. I. R. 1916 P. C. H7 

IP 561 on 

C. P, Ramaswami Aiyar and 
A. Nanabhoy Devay —for Appellants. 

P. Venhataramana Rau and T. 5. 
Rajagopala Aiyar —for Respondents. 

Judgment —This is an appeal from 
the judgment of Coutts-Trotter, .1., in a 
suit brought by the plaintiffs on a con¬ 
tract by the defendant to purchase from 
them their claim against the estate of a 
deceased person for Rs. 2,225. Under 
the agresment executed by the defendant 
the plaintiffs were restored to their riglit 
to sue the estate of the deceased debtor 
when the defendant failed to pay at the 
due date, but they did not do so and their 
■claim had become barred when the pre- 
sent suit was instituted. In these cir- 
•cumstances the learned Judge, following 
Jalindra Nath Basu v. Peyer Deye Dehi 
U), has held that the plaintitl's had 
disentitled themselves to specific per¬ 
formance of the contract by their failure 
to keep alive the claim against the estate 
of the deceased, which they agreed to 
sell to the defendant. Apart from this, 
the c aim is not one which could be spe- 
«ificaUy enforced, as it falls under Cl. 21 
U) Specific Relief Act. The con- 
tract \a Jatindra Nath Basu v. Peyer 

tL . ^'^nd, was 

lor the sale of a mortgage de^-reo and was 

therefore a contract relating to imtiio. 

vable property, as to which the general 

rnlo IS that compensation in money is not 

regarded as an adequate relief even to the 

vendor. That being so. the plaintiffs 

were entitled to claim compensation in 

the alternative under S. 19 and under 

the explanation to that section the 

jCourt is not precluded from granting it 

by the circumstances that the contract 

has become incapable of specific perfor- 

plaint for other relief which will cover 
jcompeneation. and even in the absence of 

sti w- V. Narsi Trhum (2), 

Sheo Nmai v. Oopal (3), We have 

hi," diWaing of 

this ap|,eal. to ask the learned Judge to 

assess the oompeoaation payable to the 
^nt?a!)f defendant's breach of ' 

fa) [18961 19 Bom. 704. 

(8) [18811 A. W. N. 23. 
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Salur Zamindaii 

(In pursuance of the order contained in 
the above judgment, the .Ju-lge sitting in 
the Original Side of tho High Court sub- 
tBittdd the following) 

Finding—[Cn-ff Suit No. -102 of 
1916]—This case is referred to mo.‘'to 
assess the coinj)Oosation payable to ’Hie 

plaintiffs^^ for the defendants' broaeli of 
contract." The compensation must, I 
think, be the amount that the defendant 1 
ought to have paid. less whatever the 
claim against tho estate of Manicka 
iuudaliar is worth, plus interest The 
only evidence before me is that of 
r. W. 1 who says that he now 
knows that any claim against this mans 
estate was at any time worthless, and 
that it was from first to last an in¬ 
solvent estate. Defendant 1 could 
have rebutted that. He has neiiher gone 
into the box nor called any witness; and 
delemlant 2 has called no evidence to 
show that this estate is worth anything. 
Id these circumstanco.s the equation 

V—^ ^ simple one because 

A-0. Therefore the principal debt I 
must find is worth Rs. 2,225. Mr 
Oomrigar foregoes any claim for interest 
and IS content to take judgment for tho 
principal sum only. I may add that 
even if the estate was worth some small 
amount, I think that probably the in¬ 
terest foregone would far more than 
make up for, the value that could he put 
upon this claim against the estate. (This 
original side appeal coming on for final 
hoiiing after the return of the finding of 
the -lu. go suiting on the Original Side 
of the High Court on tho issue referred 
by this Court for trial, the Court de¬ 
livered the following) 

Judgment— We accept the finding 
and under Cl. 3 of the agreement, by 
which the performance of the agreement 
was secured, reversing the decree, we 
pass a mortgage decree for the amount of 

damages 80 found on the security of the 

S'!? 'DOftgaged by his deposit of 
tit e deeds with costs throughout payable 

out of tbo estate. 

^ _ Appeal allowed. 

A. 1, R, 1919 Madras 561 

Kumaraswami Sastbi, J. 

Maharaja of Bobbili - Petitioner. 

^•f^fndar o/.Safttr—Opposite Party. 
Civil Revn. Petn. No. 1311 of 1917. 
Decided on let October 1918 
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Civil p C fioos) O 7,R. 10 aad O. 41, 

R 2i PUinl returned for presentation to 
pron‘'r Court after c:>nsid^ralion of evidence 
by appellate Court for appoint- 
ni iU ot experienced commissioner to re- 
vmI properties is not compelent. 

\ I! 'ic i pi ii.it roturoGtl for pre-sentatioa to 
1 I li '<4 i'*ei5'i>a'v ) II' ■ 1 1 citcr- 

ta' i I' nil 1 t'.ie orj -r is pi-i-g'’! on a GOU'i'IcraUon 
ol ill t G.idMicQ t?nd!j^-ed b fo'o tlie C.'Uto. it 
i- N i’ inp't.-nt to tlio appoll ilo C)iirf, ti) re- 
III- whole c:is ! uod-r O ll, U. vd, nier'’ly 
h r ' -n i's op lion ’!i« apouin'TTi'MU of an 
r\ cornnji'Siooer is expedi.-nt to r--'alno 

th'' proioni s 

r. for Petit'onor. 

Ji, .V.‘rif m'i.m for B. iV. Surma for 
Opp.i^it-o I’ari.y. 

.lodgment — Tlio Oi<strict aTuusif 
f<.’in'l tho viluo of tiiQ suit waa 
liL-voLi I t!io pecuni try limits of his juris- 
iliotioi) and ivJunial the plaint fot pre- 
fiontation to tiio proper Court. Me took 
all tho ovidenco that tendered liefoio 
him. On 't|ipoil, the Distiict .In lge was 


lower Court and the appellate Court 
disagrees with it. The power to reverse 
and remand in such cases is given by 
R. 23, 0. 11, Civil P. 0 , and though it 
has lieen held that the rule is not ex- 
hausfiv?. I do not think that recourse 
should ho had to 0. 41, R 23 when tho 
proper course is to follow the procedure io 
0. 41. Hr. 24 to 29. In the present case 
tho remand of the whole suit for disposal 
by the lower Court is. in my opinion, not 
warranted by the [irovi^ions of 0. 41 
Civil P. C. I set aside the order of the 
District Cou^t and direct the appeal to 
the District Court ho disposed of accoid- 
ing to law in the light of tho above ob¬ 
servations. Costs wdll abide and follow 
the result. 

S.N /R.K. Case remanded. 
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SPEKCEU .4NP Krishn.vn, J.T. 

Bamadh Dibi Ammal— Defendant — 


of ofiinion that tho evidence of tlie com¬ 
missioner whic’i was acte 1 upon hy tho 

District Mnn'if was unreliable ow ing to 
his want of experience of the forests on 
tlio suit estate and that : 

" it \va<! (lusirubl* Ij R'ta valuitioD made by 
eo-no ollicjr of experieuoo wbo has aUo 
lodi-’} of local conditious or is io a posilion lo 

ascertain them.” , 

Ho therefore reversed the order ol tn 
District Munsif and remanded the smb 
for disposal. Objection is taken to the 
[trocoflure adopted by the District .Tud^e 
on tlie ground that he has no power 
reverse and remand the suit. I am o 
opinion thit the objection is sound. AU 
'the evidence that was tendered was taken 
by the District Munsif and he dwelt with 
the question of the value ot the propeity 
on its merits and on the evidence before 
him. No error of law is suggested. The 
function of the appellate Court in such 
cases either to confirm or reverse the 

decision of the lower Court and when it 
is of opinion that the evidence on record 
is not sutlioient to enable it to come to a 
proper decision, to call for additional evi- 
dence. If the decision of the lower Couit 
is ariivel at hy the exclusion of relevant 
evidence or by admitting irrelevant evi- 
dence or is vitiated by any other irregu¬ 
larity the appellate Court can cal! for a 
revised finding in the liglit of its observa¬ 
tions These are the powers which up. 
pellate Courts have under 0.41. Civil 
p C when the case has not been dis- 
posed’ofona preliminary point by the 


Appellant. 

V. 

Eanlasami Pi7fai —Plaintiff - Res¬ 
pondent. . 

Second Appeal No. 121 of 1916, Deci¬ 
ded on I8bh September 1917, against 
decree of Sub Ju Ige. Tinnovelly. in Ap- 

peal Suit No ISri of 19U. 

(a) Limilallon Act (11108'. Arls. 75 antf 
132—Mortgage-bond— StiFulalion for pay¬ 
ment of inleresl by instalments and of 
principal on a specified date and for p#y- 
ment of whole amount due with compound 
interest on default when creditor requires— 
Mortgagee is not bound lo exercise his op¬ 
tion for entire amount on first default—Suit 
within 12 years of date fixed for payment 
of principal with compound interest held 
within time un'^er Art 132. 

A raortgiige-boud provided for payment of id* 
tercels accroiiiR doe once in every six moaLbs 
and for pavmcnt of the principal amount on a 
specified date, vl/,.. 12th May lOjO. The docu* 
ment proceed-’d; ”In dclault, "e shall f^Ti 
wbeuevrr >ou require, the inierest accruing due 
for the d.i>s overdue at tlie alore-aid rale and 
the pritictFal amotint. Incase of delaiilt in tbs 
paMueui of interest according tothcduc dale^r 
you may recover, whenever \ou require aca 
ttithon! reference'ly thedueil4e fixed for paymeij 
of the said priucipil amount, the ageregaw 
principal and interest amount famd due on 
adding to the principal the iiilcrest due every 
six months together with the interests due a^ 
tlie aforesaid rate on such agi^regate amount* 
The mortgagee did not exercise his option 
suing for the entire amount cu the first def*“ ■ 
but brought his suit within 12 years of the da 
fixed for payment of the principal „ 

compound interest acrording to the stipula 

in the bond : vnnnd 

Held: (1) that the mortgagee was not wn 

to e.xercise his option of calling m 
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amount on the firstdpfaiih; (2) that as the mort* 
gayee did not exeicKo l.is option a< efiresaid, 
ti e ^ui6 was witlUn lime u<-d T Art Hj Sch. 1 
Lim.Act:85/. C. <119; Foil; 2i Cal ' 2^]-, noi 
Foil ; I f . C. 4) Oj«i. I p 603 c 2| 

{!’) that the dr^maiid for compound intere'tat 
the lime ofiostitaiiuK the sun did not consliiuto 
such an overt act as to liavo a reito-pective efTect 
on the Hccruil of the cau^e of HCti}i], the cUuso 
for the recovery of Uih ] riiicipul being indeppo* 
dent from ibe stipulation for coiup aincl intoiest. 

lb) Deed—Construction— "Whenever you 
require.-’ 

'Jlie words "whenc-ver vou r.quire" are not 
equivalfot lo ‘‘forthwith " or -'.mmcdiatph 
2<J not Foil ; 12 i C. b',; IG M. fj. J. 

8y4 and 22 Mad. 2 Foil. [P 604 0 ll 

(C) Minor—Decree again.<-.t— Mirror repre¬ 
sented by guarJi*n ad lilem-Decree is bind¬ 
ing except on ground of fraud. 

A minor is bcand by a decree in a suit in 
whjcb be IS represeuto] by a gua.dian «d litem. 
ex,-ei)t wh^re iho Ltt.r acts fraiidnlenilv. or 
wbero his ialorcst aru adverse to that o'f fho 

“'To T7 7 IPOGlCll 

O. y Venkatacharinr—lor Appellant, 
o. 1 . Snnivasugopalacliariar — for 
Bespondi nt. 

Spencer, J ^Sait upon a hypothfica- 
tiondeel. Ineejood appeal three arsn- 
menu were advanced, which are (1) 
that the »uib is barred by limitation. (2) 
that deleodanb wa4 not liable as the 
hypothecation bond was executed to 
discharge certain decree debts for which 

she was legally liable and (3) that the 
clause provitling for compound interest 
was penal and should he relieve! against. 

Ihe suit hypothec.ition )jond provides 
for payment of the principal on r>ili 
May 1900. and it is coiicoiel that, if the 
Court vacation bo excluded, the phint 
was presented within 12 years of that 
date, but It 18 argued that, as the bond 
contains a clause that in default of pav. 
ment of default of payment of interest 
every SIX months, the principal and in- 

ahU M i'f>mediatelyrecover- 

accrued upon 
the hrst default for all that then re- 

mamed owm. of the w hole debt. The 
authorities roliofi on m support of this 

‘'"nr® Ayua^t v. Ala- 

Naha?l 

Garland (3) and lieeves 
V. liutcher iil and the obiter dictum of 

to _th^fl_flffgct that if the mort. 
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i) llftw? 
(2) 11807 
(H) U«4.H 
(4) llBDl 


;iu ivluj. V46 
24 Cal. 281. 
4«^. 13. 619. 

2 g. B. £00. 


(6) 11816) 8U Had. 081=35 I. 0. 418 


gageo cbiirn<''i intcro'^t; at the enlianc 0 <l 
rate it might well h,) argno'l that tliab 
heciinodue whon tho lirst .lefivulb was 
cornmitte 1. 

The iinporfantcliiiiM*^ in tli<! suit 'locu. 
inent are in Ihoio tonn-;: 

" Wo sli.ill p.iv in c.«li Ml.' inl.T.- l. ur. rnin.; 
(luo fr-mi Ibis da!o ;u t.lu* rato cf ].] o |,..r 
c?nl. per iipii-c 11 . on^eiii .wn six m •htli';, 
and iIh |)rincT[i,il am nut on tliitl.r.ii 

o'Ainlu lo75 (12Mi .May TJUU) and sl,,,li 
back t'O.s d cupiirnt and tlio oih.-r doi'iiiiiPtiU 
fiivco herewiili. In d*-fiinl|.. WO ^h ill pay, wliioi- 
ev.'r\oii require, tl,e inU-rtst aecniiag duo for 
the diy-j cv3-dii.* at llie a'orosiid ralo, and the 
piiucipal anioiiiii. Iti ci‘o of d-faulc in ilio 
pavroontof the interest according to Ihn due 
date, yru nny r.cover, w enr-v.r you reqiiiro 
aou witlioi;t r^rereriC'* th^dtjc? (]iiefix*d for 
the payment ol inp said priocipal amount, iho 
aagregaie princii al and in'orest ainmnt found 
due oil :id iiiig to ihe priucinul the inierc.«t duo 
esvry si.\ months l(.g-tPcr with tin; interest due 
at th.* af .re.siid ratj. n sucli ageregate amount.” 

I road these clauses as creating a 
right in the luortgigen to recover at his 
option, in etse of default in payment of 
interest regularly every *ix uionths, tho 
priocipal arnl interest before tho date 

fixed for payment of the principal, Dut 
nothing has come out at the trial to 
show that the mortgagee exercised his 

way and made a requisi- 
tiOQ for payment of the principal at 
any time prior to the transfer ol his 
interests to the plaintiff by the assign- 
ment of 8th January 1909, by which 
date the principal had long become due 
under tlie other terms of the hypotlie- 
ciMondeed, fthinlt we should follow 
tho recent decision of thisCourt in Nania 
V. Amm-ini Atnina (.5) so far as it .leeidos 
that a iiJortgag30 is not hound to fake 
advautage of a rlc-fiult; ami that the' 
learned Judges of I ho C.ibmtta IfighCourf, 
who decide 1 SitahChand Naharv Ilijdeii 

Mallti (2) were wrong in applying the 
principle of Art. 75. Lim. Act.’ which 
deals with defaults on promissory notes 
and instalment bonds to suits upon mort- 
gages, which are governe<l by Art 132 
when the mortgage bond contains a clause 
leaving it to the option of the creditor to 
enforce the prevision for irame.Jiate pay 
ment of t^be whole. The ciso of Girmrfra 
Moliun Hoy v. Uacha Dao (6) was one 
an uuregisterel instalment bond which 
did not create a charge upon immovable 
properly. The finding that in the circum. 
stances of that case which were governed 
^ Art 75 . mere abslinencoof the nlain. 
fo) liau9J 80 Cal. 894=1 1. 0. 49. - 
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t,;li fi,;rii I.iin^ini*a suit to recover the 
v,. ho!.: '.’iiouiit diG no^ amount to a waiver 
Uili 1 , 0 V .ilfect the principles upon which 
.V.ir'M V. .Immau/ Amni'i (5) was cloci- 
iiji and this suit has to he ilecided. I 
am further of opinion that the words 
‘ whenover you may reiiuiro.” which 
Oficnr in llio suit liy|»utl)Cf;ation hond, 
'slio il I not ho construe 1 as equivalent to 
" niim.-liitPlv' or ''forthwith”—wlijch 
wu- the morniiAi? i^iven to the words on 
demiur’in Perum^f'- Aiiii'nv.Ahujiri- 
aaim Blui<hn\ithnr (i)anl tint in this 
respect we should follo.v tlie lecisiou of 
tliis Court in ftop'imri Maniitjdiar v. 
^luttu CfOpHHUil {n> 

1(1 the ahsenco of any overt act on the 
p.u-t of the plaintiff’s assignor to indicate 
tint lie did at any time require payment 
of tlio principal amount before it became 
duo in the regular course on l‘Jbh May 
11 )00. I chink that the suit is not time 
barred. Ido not consider the denaand 
for compound interest at the time of in- 
stitutinji the suit constitutes such an overt 
act as to have a retrospective effect on 
the ..ocruing of the oauseof aetioo. More 
ever, 1 raa.1 the olaueo tor recovery of the 
Diincipal as independent from the stipu¬ 
lation in the document for componnd m- 

‘"tT,o other two contentions may he 
V flvrdisDOsed of. Inthe suits. Original 
i'Tts Nos of 1896 and 303 of 1897, in 

vh decrees wore obtained against tlie 
'"'■’ I Z Zs represented by her mother 
“’“ulrdianad litem. It is not alleged that 
?L^ auarrau ad litem acted in fraud of the 
® .-9 interest or that her interest was 
Averse to the minor (in which case she 
“iahthave been removed under 0^32, 

p Q', The defendantistherefore bound by 

Lsedeerees. Lastly in defendant swnt- 
oifstatement she pleaded that if shewas 
Uable at all under thesuit hypo hecat.on 
3 1 amount recoverable from her 

AnW r 732 3.10, and not Rupees 
?088 l‘d-2 as chimed m the plaint. As 
the appellate Court's deeree provided only 
or payment of the lesser amount o these 
two it is not open to the appellant o 
Intend now that even this amount should 
to reduced. The second appeal must be 

dismissed with costs. 

Krishnan, J.-The ch.e question 
ir> this case is one of limitation. 
The Lterial terms of the hypothecation 
ieed sued ou bearmg on t his question 

27 of 1916- 


are set out by my learned brother in his 
judgment. It is conceded that Art. 132, 
fjim. Actappliesand thafcif time is taken 
to run from the due date fixed in the 
deed the suit is in time. Under that 
Article time begins “when the money 
sued for becomes due;” the question, 
therefore for decision is when did the 
money become due in tlie present case 
was it at the date fixed in the deed or as 
the appellant contends, at the date of the 
first default? This depends primarily on 
the construction to be placed on the de¬ 
fault clause in the deed referring to non¬ 
payment of the six-monthly interest on 
the due date. The words used are ‘ you 
may recover whenever you require. 
That clearly gives an optiocr to the morfc- 
gagee to anticipate the due date and call 
in his whole money if he so chooses: but 
he is not bound to do so. It is nob alleged 
that the mortgagee made any demand for 
his money before the due date. He ap¬ 
parently did nothing either to take ad- 
vantage of his option or on the other hand 
to waive liis right to do so. It seems to 
me that when a due date is fixed and 
an option is given to the creditor to 
change it, it will be unreasonable to pre. 
sume that he did change it when he did 
nothing at all to produce that effect. 
Plaintiff has sued on the footing that the 
due date has not been changed and to 
presume otherwise will he entirely to 
his prejudice now as his suit will have 
to be dismissed. If there is evidence 
that he did exercise his option the posi¬ 
tion is clear; bub in the absence cf such 
evidence, I am not prepared to make any 
presumption to his prejudice. 

The appellant has argued that the ques¬ 
tion when the money became due is in¬ 
dependent of the quesdoQ whether the 
mortgagee exercised his option or no , 
and he has relied on the case of Sitab 
Chand Nahar v. llyder Ualla (2) That 
would depend upon whether the exercise 
of the plaintiff’s option was or was not a 
condition for the defendant’s obligation 
to pay before the due date to arise. e 
fendant was not bound to pay unless the 
plaintiff required her to do so, on ® 
terras of the document here. 

Calcutta case cited the learned Judge 
held that on the document before them 
the creditor’s right to recover 
money accrued to him at once on the d 
fault of the debtor and that be bad only 
a right to waive his right to recover 
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money, if he so chose; of course on th\li 
view when the creditor was not shown 
to have waived his right his cause of 
action began on the date of default. The 
terms of that document are not fully sot 
out in the report; but if there was noth¬ 
ing in it to interfere with the creditor’s 
option to call in his whole money on de¬ 
fault, I am not prepared to follow the 
ruling as it is against the view of this 
Court in Naina v. Ammani Amma (5), 
which with all respect to the Judges of 
the Calcutta Court, is I think correct. 
The principle that a man need not take 
advantage of a default clause in his own 
favour is. it seems to mo, overlooked in 
the Calcutta case. 

Furtliermore in the present case money 
is to be paid by the defendant only on 
the mortgagee requiring her to do so. 
The words when you require” have been 
held to imply a condition in Nettaka- 
ruppa Goundan v. Kvmarasami Goun¬ 
dou and in the recent case of Goppaniui 
Munnadiar v. Mutta Velmani Gopanna 
Munnudiar {7). The interpretation put 
on the words “on demand” in a hypothe¬ 
cation deed in the earlier Madras ease 
cited for the appellants, Perumal Ayyan 
v. Alagiriaami BJiogavather (1), viz. 
that it is equivalent to “forthwith”, has 
not been ado|)tOfl in the later cases: see 
also K'lrunakaran Nair v. Kriahna 
Mfinnn (9) and VijtluUugo Nodaii v, 
Naroynna Sami Ai/you (lOl. I am 
therefore unable to treat that case as an 
authority and must follow the more re- 
cent decisions of this Court. "You may 
recover whenever you require” is con- 
ceded to be tantamount to “We shall pay 
whenever you require.” 

For the above resons I hold that the 
plaintiff’s cause of action arose only on 
the due date fixed and I agree that the 
suit id not barred bv limitation. The 
appellant raised a further argument that 
the plaintiff having sued for compound 
interest, which became payable only on 
default, he should be taken to have exer- 
oised his option based on the default and 
therefore his canse of action for the 
whole money should also he taken to have 
arisen on the date of default. It is 
difficult to follow this argument as, on 
the terras of the deed, the enhanced in- 
terest becomes payable on default quite 

laniiag'i 22 Mttd~ 2 o.-- 

9) ilS97l 20 Mad. 245. 

10) 11906) 16 M. L. J. 864. 


independently of any exercise of his op¬ 
tion by the inorlgagee; and therefore his 
claim for such interest cannot be treated 
as any indication of his having exercised 
his option to call in his full amount 
within the due date. Reliance was placed 
on the observation of Se>hagiri .\ivar. I ., 
in Narna v. Ammam Ammo. {b). Riil 
that is to iho effect that 

‘‘if the claim is for eubancfd iiilero.-l- itiu.cv 
well bo arcurd that that becinio due when the 
first default was committed.” 

The observation has no reference to 
the principal sum. 1 read it referring 
to that portion of the enhanced interest 
which accrued for the period anterior to 
the due date fixed for the payment of 
the principal, and possibly such interest 
may be argued to bo l;aiTecl. Such a ques¬ 
tion however is not raised in this case 
and therefore need not b? considered, 
.'Appellant next contended tliat, on a pro¬ 
per construction of the hypothecation 
dead, interest accrue 1 due before the due 
date fixed, viz. 12th May 1900, wasalone 
payable and not compound interest gene¬ 
rally as charged by the plaintiff. The 
language of the deed is ambiguous and is 
capable of this construction, though the 
construction that it gave compound inter¬ 
est generally is also possible. It is not 
necessary to decide the question on the 
language of the deed, as defendant admit¬ 
ted in her written statement that on a 
proper calculation of the moneydueunder 
the dee 1 Rs. 732-3-10 were due and that 
as the appellate decree is given on that 
footing, sho cannot be heard in second 
appeal on any question intended to re¬ 
duce the amount still further either on 
the ground of con.^truction or on the 
ground that the provision as to compound 
interest is a penal one. The provision 
for compound interest from the date of 
default is not necessarily apenal one. 

It was finally urged that the suit mort¬ 
gage. which was executed by the defen¬ 
dant’s guardian to save her property from 
being sold in execution of the decree ob¬ 
tained against her with her mother as 
guardian ad litem, should be held to be 
nob binding on her, because her mother 
was not a proper guardian for her in that 
suit. The question whether a guardian 
ad litem is a proper guardian or not is 
for the Court trying that suit to decide. 
Defendant cannot be allowed to raise the 
objection now, particularly as no allega¬ 
tion of fraud or legal capacity of the 
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ihiio. I a^ree. Tha second 
in .ii-tuissc'l wich costs. 
s.K., i;.K. Anreal dismissed. 
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Wallis, 0. J. and Sfshaciiu Aiyar, .1. 

The Official Assignee of Madras and 
a?ioi/k’r—A()i)tllauts. 

V. 

The Official .^ssnjiice of Bangoon and 
another — i{e.-|ioii ictitj. 

Orii^inil Si jc- A|ip-.*iils Nos. 27, 29 and 
y9 of i9.S, l)y;i le i on 27tli .Au;^iisb 10It*, 
from jij if^rncnt and order ol B.ikewc-11, J., 
HI In>alveni-v INn.ifdrn No 8;} of 1017. 

Presidency Towns Insolvency Act (1909), 
Ss 51, 17 and 22—S. 51 !'• not in‘>ended to 
give pri-)rity to adjudication by one Court 
over adjudication of another Court by refer* 
cnce to act of insolvency adjudicated upon— 
Priority of claims of Oificial .Assignee is to 
be determined by priority in dates of veslieg 
orders - Adjudication in one jurisdiction may 
be annulled in interest of general body of 
creditors. 

becitou 61 by tvhicb the iu.'olvency is to rclvte 
back to tbe d it9 of 1 10 cormnis<iou of ili • 
act of iij&olvcucy is a jirovision inleodid to 
enable the 0;lici.i As-^iguee to recover properly 
and has not the effect of divesting property 
wbicb has been duly verted in an Official As- 
signoo in accordauce willi law under a prior 
adjudicati'D. '.P t) 2l 

The S'-ction is not ii,tended lo give priority to 
an adjn licatioti l)y one Court owr the adjndica* 
tion of another C -lut by refert^nce to tlie act of 
insi'ilvciicy !idjudic.»tcd upon; (1S7'J) 10 th. D. 3; 
118331 1 y. Z>. 456 and (IS'JD) I Q B. 012. Disf. 

IP 5G0 C 21 

On a creditor's petition in insolvency, a firm 
known as T A R.A. R.M. firm was by the Madras 
High Court adjudieiit»-d inmlvent on 23rd April 
lO 17 for ac's commiiti-d after March 1917. The 
Chief Court at R,iag:OM also adjudicated them 
.13 inoolvdutsoQ 10'It i'lay 1 'll for acts of insol* 
vcQcy committed in February 1917 in Rangoon, 
On motion by the OlHciil Aa isuee of Ranco*^, 

Bakewell, .J., stated the proc>*edinga of the Offi¬ 
cial Assignee of'Midras. The latter appealed 

against the order challenging the stav and the 

Official Assignee of Rangoon appealed praying 
that the pr ceedings of the Midras Official As- 

sigoee should alccgetber bo atiDUlled: 

Held'. (1) that the question of the priority ot 
claims of tbo Official A-is go esof Madras and 
Rangoon should oe determined bv priority in tbe 
dates of the vesting orders: (2( that, as the 

whole propotty of the iomlveut^ bad vested in 

tbe Official Assignee of Al -dras hv virtue of the 
adjudicitiou bv the Mnd'as High Court, the 
subsequent adjudiciticn in Rangoon had nothing 
to opetato uoon and tie pr p rties could not 
vest iu the Officinl A-signee of Rsngooti till the 
Madras adj idicatioD was annulhd under S. 22, 
Act 3 of 1909; aud (h) that as Rangoon w.i* the 
principal place of business of the insolvents, the 
adiudioaiioo in Madras should be annulled iu 
the interests of the general body of creditors 


and the proietlics sliould le administered in 
Rangoon. [P EG7 C 1. 2; P 635 C I, 21 

D. Chnmier and G. Krisknaswami 
Aiyar —for Appellants. 

S- SnnivQ.sa Aiynngar, K. Srinivasi 
Aiyangar, S. A/avamudu Aiyavgar, 
T. B. Liagavendra Bom and L. S.'Veera- 
raghava Aiyar—ior RespoudenLs. 

Wallis, C. J.—Tliess are cross-appeals 
from ail order ol Bake’-vell, J., in Insol. 
venuy hy which, acting under S. 22, 
rresi'leucv Towns Insolvency Act, he 
stayed ihe pioceedirgs of the Oliicial 
Assignee of Mulrasin Insolvency Pelitioo 
No. 88 ol 1917 In Original Side .Aiipeal 
No 27 the Oincial Assignee of Madras 
challenges the order of stay and Original 
Side Appeal No. 29 is an appeal to the 
fame etlect by one of the creditors while 
in Oiiginal Side Appeal No. 39 the Offi¬ 
cial A>signee of Riugoon asks that the 
Madras Insolvency should not merely be 
stayed but annulled. No question was 
raised before the learned Judge as to the 
petition lor annulment having lieen pre¬ 
sented by the Official Assigneeof Rangoon 
instead of hy one of the creditors and it 
is unnec'jiS'ary for us to con&ider tiie 
question, as to which we decide nothing. 
On 17th April 1917 ts\o of Ihe ere- 
ditors of the firm of T. S. R. S. R. M. 
B.imanathan Chetty presented a petition 
for the adjudication of the fii Q) to this 
Court, alleging that the firm consisted of 
Ramanathan Chetty and his son Annania- 
lai Chetty and setting out various acts of 
insolvency. This was supiiorted by an 
affidavit in nearly the same terms by 
Adaikappa Chetty, the agent of the peti¬ 
tioning cre.ditors, and on 23rd April an 
order of aljulication was made. The 
order, which was drawn up by tilling in 
a prints 1 form, recites that the insol¬ 
vents had committel acts of insolvency 
mentioned in the petition and does nob 
sfiecify the precise acts of insolvency on 
which the order was made. 

This form may iiavo been sufficient 
under tlie scheme of tlie old .^ct, m 
which the insclvency related back to the 
date of the [letition, hut, to enable due 
effect to be given to the provisions of the 
present Act, the acts of insolvency which 
are found to have been proved should he 
shown specifically in the order, and not 
he left to he gathered from a perusal of 
the affiilavit. Another defect of the prac¬ 
tice which has come to light is that the 
order on the creditor's petition was 
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notified forthwith, as it should havo 
been, in the Fort Saint George Gazette. 
On 10th May 1917 the T. A. R. A. R. M. 
firm was again adjudicated by the Chief 
Court of Lower Burma in respect of acts 
of insolvency found to have been com- 
mitted in or about the month of Febru¬ 
ary. 

The aTidavit in support of the Madras 
petition, on which this Court acted, 
did not allege with sufficient certain the. 
ty any acts of insolvency prior to 
imonth of March; and therefore the acts 
,of insolvency Ufion which the firm was 
adjudicated in Madras must be taken to 
have been later in time than the acts on 
which the adju.lication was made in Ran- 
. goon, though the date of the adjudication 
in Rangoon was subsequent to the ad- 
judication in Madras. Now iu these cir. 
cuinstances it is contended for the Madras 
creditors and the Madras^Official Assig¬ 
nee that the property of the insolvents 
wherever situated in British India hiving 
veatel in the Otlieial Assignee of Madras, 
subsequent adjulicatioD in Rangoon had 
nothing to operate upon and that the 
property of the insolvents has never ves- 
ted ID the Official Assignee of Rangoon and 
cannot vest in him until the Madras in- 
solvency is annulled under 3. 22. In my 
opinion the whole property of the insoU 
venis having vested in the Otficial Assig- 
noe of Madras hy virtue of tl)o adjudi¬ 
cation here, there was nothing to vest 
under the subsequent adjudication in 
Rangoon. If authority bo wanted for 
what appears to me to he an obviuus pro¬ 
position, it is to be found iu the series of 
cases both at law and equity referred to 
in Morgan v. Knight (l), in which a later 
commission of bankruptcy had been held 
to be a nullity so long as the earlier com¬ 
mission was outstanding. In delivering 
the judgment of the Court of Common 
pleas overruling these decisions, Krle, C. 
•I., observed that they rested on two pro. 
positions, one that an uncertificated bank, 
ropt could have no property, and the 
other that if there is no property, a com- 
mibsion is void,.by reason of the fact that 
there cannot be any effects administered 
under it. He then pointed out that it 
was not essential to the validity of a bank¬ 
ruptcy that the bankrupt should be pos. 
sessod of property, and secondly, that in 
certain circumstances an nnoertificated 
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bankrupt miglit nc juire property. It 'las 
not questiuued in thii ciso, or in any of 
the later ca^es in Engl ind llvifc have fol¬ 
lowed it, that the lator adjii lic;iLiori could 
net operate on the propr^rly uli.cb had 
once heionged to tlio l atikrupt liii bad 
vestelin the Assignee un ler the r-.arlicr 
adjudication. This was also regar Ini as 
beyond .luestion by Strarduy, .1., anii an 
appeal from bis judgment by Furran. C. 
J., in lie Arnnvannl Sahkapatlnj Mi'od- 
iiar i'l). There are no doubt some obser¬ 
vations of Henderson. J., in Williavi 
Waton, In the matter of (3) a-^ to tie 
Official Afsignee baling some sort ol litlo 
to assets which under an earlier biink- 
ruptcy in England, bad vested in the 
English trustee, but thev appear to have 
been made obiter aud Morgan v. Knight 
(1), on which the later J-inglish oses pro- 
ceo i, was not cited to this Court. 

It is said, however that assuming I his 
to hy so, the property vestel in the Olli. 
cial Assignee of Rangoon by virtue of ibo 
fact Lint the a ljudication iu Rangooti uas 
b.isel on acts of insolvency eai licr in date 
than tliose on which the order was made 
in Madras. Nonetheless, " hen the a iju- 
diciiiou was made in Rangoon all the 
properly of the insolvents hid a're dv 
vested in the Official .Assignee tf Mairas 
and there was nothing on which the Ran- 
goon adjudication could operate The 
provision in S. 17. that on the making of 
an order of a ljudication the property shall 
vest in theOfficia' Assignee is express, and 
theie is no |)rovi3ion in the Act divesting 
the property .-.o vested in that ClliciHl As- 
signeo an I transferrit'g it to antillur Offi¬ 
cial assignee under a later a lju licmion. 
S. 51, uu doubt, provides that tlie insol 

vency is.lo date back and to le dtemed 
to commence at the date of the first ui 
the acts of insolveucy proved to have been 
committed witbinlhreomonthsof the date 
of the presentation of the insolveucy peti 
tiun, but this is a provision intonded to 
enable the Official Aasignoe to recover 
properly in the hands of third parties, 
and has not the effect of divesting pro 
perty wliich has been duly vested in an 
official assignee in accordance vsitli !hv\ 
under a prior adju iication. The point 
moreover has been expressly decided by 
the House of Lords in Qeddea v Mowale 
(4), a ca«e of competition between an 

(2) 11894) 21 Bom. 297. 

fSi 11900 81 Cal. 761. 

(4) U8211 lOl>oAJ-. 414. 
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O’, li r >ji)!rh >0 niestrafcion and a later 
V. I U[ilcj\-. The English b ink- 

) ;■• -v, liioh \va< l)efore tlie Statute of 
<■' '!■ 1. \wi' governed liy tlie Statute of 

I'.li/an l the suhseiinent Acts, under 
'• hicli Lho dnctrii^o of relation back was 
aiii>liel without the restrictions wliich 
liave been iiiiiio>e'l niton the doctrine in 
niolorn statutes, ft was tliere held by 
th'^ I l-.iiise o' Ijords that the Scotcli seoues- 
trarion. which luvlor the Sequestration 
Act iipor ited on the bankrupt's estate in 
l-bighiM.I an l took ei'i'ect from the date of 
tbe piesentatioD of the petition on 2Gth 
January,-Aas not superseded or annul- 
led liy an I'higlish Commission of 
bankr iptcy granted in tbe mentb of 
Match Ity relation back to tbe act of 
baiikiiiptcy on wliich it was founded, 
whicli was committed on -Ith January. 
As oltserved by Mr. Dicey citing this 
case, [triority depends on the date of tbe 
assignment, and not on the date of the 
commission of tlie act of bankruptcy 
(Conflict of Laws, Note to Rule 113). In 
British India wo have not only four 
insolvency jurisdictious under the Presi- 
dency Towns Insolvency Act, but also 
the very numerous jurisdictions unilor 
the Provincial Insolvency .\ct, so that 
cases like the present may not infrequently 
arise. lu all such cases it should, we 
think, be recognized that tlie vesting 
depends on jiriority of a ijudication, and 
that steps should at once be taken to 
annul thepiiur adjulication where it is 
coiiveniLnt that the estate should be 
administered by another jurisdiction. 
Great confusion might ensue if competing 
Assignees or Receivers where to have con- 
current authority to realise the insol¬ 
vent’s estate independently of one an- 
other, instead of the insolvency lioing in 
one jurisdiction only at a time iin<l the 
other jurisdiction being required to act 
in aid of it, if neeessary. 

It follows that the estate of the in¬ 
solvents is now vested in the Official 
Assignee of Madras and not in the Official 
Assignee of Rangoon. The question then 
arises whether we should annul the 
Madras Insolvency and leave the estate 
to he administered in Rangoon. Bake- 
well, J., was of opinion that in the in¬ 
terests of the creditors, the estate should 
bo administered in Rangoon, and unless 
we are prepared to differ from him as to 
this, we think we are bound to give effect 
to this view by annulling the insolvency 


in Madras and allowing tbe title of the 
Rangoon Official Assignee to operate on 
the assets. The insolvents are Nattu- 
koitai Chetties, who, according to their 
custom, have their permanent home in 
the southern districts of this Presidency, 
where their families reside, and carry on' 
busiuesS in India, Burma and the Near 
liiast. The insolvents carried on business- 
in this way both in Madras and Rangoon, 
but there can be no doubt that Rangoon, 
was their principal place of business, anl 
that latterly little or no business was 
done in Madras. While in Madras for 
nearly a year after the adjudication no 
assistance was given to the Official Assig¬ 
nee to enable him to get in the assets, 
the OlHcial .Assignee of Rangoon, who 
did not come to know of the prior Madras 
Insolvency until the middle of Decem¬ 
ber 1917, was enabled with the assis¬ 
tance of the local creditors to make con¬ 
siderable progress with the winding up 
of the estate. Properties wliich had 
been mortgaged by the insolvents were 
sold, and the surpluses recovered for the 
general body of creditors, and various 
suits were instituted against tbe debtors 
of the estate. 

The chief ground on which wo have- 
been asked not to •annul tiie Madras In¬ 
solvency l)Ut to allow it to proceed i9^ 
that witli knowledge of the prior insol¬ 
vency in Madras, the Official Assignee of 
Rangoon entered into a contract in April 
of this year to sell valuable properties- 
of the insolvents in the Coimbatore Dis¬ 
trict of this Presidency in one lot for 
five lacs of rupees. It is alleged, an.i 
has been strongly pressed, tliat this sale 
was at a serious under value, and that, 
if tbe property had been sold in lots, very 
much higher prices would have been 
realised, and counter offers to purchase 
in one lot at an advance of half a lac 
were placed before the Court. 

As regards the action of the Official 
Assignee of Rangoon in proceeding to 
enter into the contract of sale, it cannot 
be ?aid, having regard to the observations 
in WiUiam Watson, In the matter of (3), 
that the law was clear. Even before 
Bakewell, J., the point as to tbe absence 
of authority does not appear to have been 
very strongly pressed as the learned. 
Judge does not deal with it in his order. 
There were, also, circumstances connected. 

with the property which the Official 
Assignee of Rangoon may have, goasidered. 
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bo necessitate immediate action. We 
do not think that in these circumstances 
the conduct of the official assignee in 
proceeding with the administration or in 
entering into the contract of sale, affords 
sufficient ground for refusing to make the 
order of annulment, which we consider 
on other grounds bo bo desirable Nor 
do we think that the terms of the con¬ 
tract afford such a ground. Further 
than this it is unnecessary for us to go, 
and we express no opinion whatever 
as to this contract, because we think it 
is a question for the Rangoon Court to 
deal with after the annulment of the 
Malras Insolvency. In order that the 
creditors should have an opportunity of 
questioning it, if so advised, in the Ran¬ 
goon Court, we have decided to make the 
annulment conditional on the Official As¬ 
signee of Rangoon undertaking not tooxe- 
cute the deed of sale for two months 
from tliis date, which will give time for 
an application to the Chief Court, and on 
his paying the costs of the Official As¬ 
signee of Madras both here and before the 
learned Judge as between solicitor and 
client out of the estate. As regaids the 
memorandum of objections we sot aside 
so much of the order of the learned Judge 
a? makes the petitioning creditors and 
Thiayagaraia Clietti liable for the costs 
of the Ollicial .Assignee of Rangoon. 

Seshagiri Aiyar, J. — I entirely agree 
witli the judgment of the learned Chief 
Justice. As was pointed out bv i>tra- 
cbey, J., in lie Aranvanal Sab.ipothij 
il/oo^/a/mr (2) an adjudicution of insoi- 

yency by one Court is not a bar to the 
jurisdiction by another Court exercising 
similar powers, S. 22. Insolvency Act by 
implication recognizes concurrent adju¬ 
dications. It may be, ai was pointed out 
in Wtllxnm Watson. In the mailer of (3), 
that the subsequent adjudication may 
give a sort of contingent a reversionary 
interest in the assets of the insolvency in 
the event of the previous order being set 
aside. The further question is whether 
wo should annul the adjudication made 
in Madras. The Madras adjudication was 
undoubtedly earlier in date. The learned 
AflvocUfi-Oeneral referred to the Madras 
petition and the order of adjudication 
thereon as showing that the title of the 
Madras Official Assignee was inferior to 
that of the Rangoon Official Assignee. He 
relied upon 8. 51 of the Act, which de- 
dares that the insolvency of the debtor 
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shall ho (leotiicd to have rolation back to 
the time of tlic eointnission of the act of 
insolvency on which an order of adjudi¬ 
cation is made. In my opinion, tliis sec¬ 
tion V'as not inteiidcil lo refer to t lio cun- 
tlcting claims of dilloront assiguco.H. As 
wascontonled by Mr. Clvunier, its iqie- 
ration should he limilod to qut?stiamti}.' 
titles created by the insedvent in fuvuur 
of third parties since the date of ilio act 

of insolvency complained of in tho peti¬ 
tion. If the other contention were iiplield, 
the result would he tliat tliere vvouhl he 
a complete vesting order under one of tho 
adjudications from a particular date, and 
an equally effective order by another ad. 
judication from an earlier date. In niN 
opinion, 51 was not intended to give 
priority to an adjudication by one Court 
over the adjudication of another Court l-.^ 
reference to the act of insolvency adjudiJ 
cated upon Tiie decisions in Learo’id, Kx 
part,;. Fouuh. In re io), Po/litl. In re, 
Minor, h'x parte U'}) and Uirlh, In re. 
Irustee, Ex parte {I}, relied on by the 
.Vdvocaie-Geueral and wiiich were given 
under the corresponding section of the 
Ruglish Bankruptcy Act, are only autho¬ 
rities for the proposition that, as between 
the trustee in bankruptcy and a creditor 
of the insolvent, the title of the foriner 
relates back to the act of insolvency men¬ 
tioned in the petition. Lord Esher, 
M. R . in Pollitt, In re, Minor, Ex 
(6) gave this definition of relating 

hack: 

‘■'i'lic ru-iill if tlio rflalion hick is, that all 
Iju.int <l;:tliu;>< ,mUi tb-‘ dobtjp's properry 
iniist l)-Mrcali’.l :t'if the banknij.lcy li.id 
1‘Uco al llio m juient whi-u tho actof baijkniplcv 
was coyiiniUcd. The must bo cvjiisidorcj 
as Lavin*; bcciino .a bankriqa ilic inomont llie 
deed wasexe.'Uled.” 

It is true that tlie decisicn of the 

House of Ijords commented on by Dicoy 

in his book under R. Il3 relatol to acts 
of adjudications of bankruptcy mado 
under different statutes. Nonetheless it 
seems to me that this principle should he 
applied to adjudications made under the 
same statute. Dicey in comnienting upon 
the rule says; 

The rule probibly bolJg good where the ear¬ 
liest of soTeral baakruplcies, aod the assignment 
under it, takes place in a country beyond tho 
limits of the United Kingdom, namelv, Victoria, 
or Prussia.” 

(5) tl879l 10 Ch. D 8=48 L J. Bk 17, 

(C) 118.>31 1 Q, B. 466=82 L. J. Q. B 2SC. 

(V 11899] 1 Q. B. 612=68 L. J. Q. B. 287. 
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V'. I'oiritol ou^. by f.ba learned 
C^b’.-j' Iii-'ii'.\ there nothinj; in tho 
*’>. 'r!'C-.\ Tcvvnf= In^olvencv Act which 

-iv- ' hit a * C'tin^ order once n.ade can 
he liive'tfMl except it ho bv annullioS the 
'--’iu'ic u ion al.’ogei her. I am therefore 
ol o)iinion !hat. the Madras a<ljudication. 
which was earlier in ilaie, di.l vest all the 


fii i'perl ies of the insolvent in tho Madras 
Pf?i^;ial A'^'^ij’neo. nofwiihstarding the 
fact that the act of insolvency complained 
of i’. the peiition for aiju licalion is snd 
to Ivum been cotniniUel on a date later 
tluin the act of insolvency with reference 
to wliicli the Rangoon order of adjudica¬ 
tion was pissed. On the riuestion of con- 
vcfiieiice as to whicti of the two Cotuta 
should a’mini«ter the estate. I entirely 
aiiree that the Rangoon Ollicial Assignee 
ebouiJ have the preference. I agree in 
tlte order proposed by the learned Chief 
Justice. 

S.N./r.K. Order varied. 

A I R 1919 Madras 570 
RllIIiLllS AM) Kumaraswami 
Sastiu. J f. 

A. T. S. Hojam Bhnilar —PlaintifT— 
Apiiellant. 


V. 

Hi'iujarominul and of/iers ■“Idcfendanls 
—Tiespondents. 

Sucon l .App^’d ^'t)• Bl3 of I9lf>. Deci¬ 
ded on 1st August I9i8. against decree of 
Dist .Tiidge.. Ohingleput. in Appeal Suit 

No. 311 of 1014. ^ ^ 

H.ndii Law-Religiousoffice-Seleof office 

of pericharaka lo stranger is void. _ 

Will re ll)n • thee of laPchaiaka « a religious 
oflice. tl.e sale of the office 

ted with tho ffin.ily d 

r. bjins op, red to pubic policy. 1 Af ad. 2.5 

(l>. C J, Foil. ‘z7 /. C. 400 and o 

G. S. Venkatarama Aiyar for Appel- 


C Narasimhachnrinr. K. S. Knshna- 

swomi Aiyangartiod T. M. Vedantam- 

for Respondents. , , • 

Judgment.— Thequestion for decision 

is wlielher the purchase by plaiotiff of 
the office of Paricharaka is valid. From 
the ending as to the duties of Paricharaka 
it is clear that it is a religious office. It 
also appears that plaintiff is not counec- 
ted with the family that held the office, 
lu Bajah Vurmak Valia v.RaviVurmah 
Eunhi (1) the Judicial Commitiee es- 
pressed their op inionth at a custom whic h 
(TTue^l 1 Mad. 2:-6=4 1. A. 76 =3 Sar. 6S 

=3Sutb.362(P.C.). 


allowed the sale of a trusteeship for the 
ppO'ini'iry advantage of the trustee would 
he liad in law. The trusteeship referred 
to in that case was theUraima of a Mala¬ 
bar temple. In a prior portion of the 
judgment we find the following: 

''Tho fir>t q’^eslion siliPtber iuderen^f^ntly 
of custom, per oni^ hi 1 line >uch a iriut afo c^p- 
able of •Iruu'ff'rriog it at ilieir own s'ill. No 
aothoii'j* hn^ bc-u hn I befuro tiieir Lorclsliip^ (or 
tbi> pt' p s lioi>; priociple aud reason ?eein to be 
sir n'.ly * pposed to s'ich a jower and pa*ticu- 
larly tosoch au'esercise of it as has taken [ lace io 
thi'* CiSe 

Id Knpj'a Gurukal v. Dorasami Guru- 
kal (2J it was held. foilo« ing the dicturo 
of the Privy Council in ilie above case, 
that aiienat'on of leligious trusts and 
offices is generally illegal, alihough it 
might bo V itid in exceptional circuin- 
stances su: i as when the transfer was be 
the next heir to the cflico. Tlii' j'rlr>c* 
pie WHS followed in Ann'TSomi lilloi v. 
Bamakn.’^lnta Mudaliar (3l an I in 
Lakshmniia.'iicami v. Bongan.ma { 4 ) it 
was held that tho sale of a religiousoffici 
was oppose! to putdic policy, and a sinii. 
lar view was taken in Snnd'ir imhal 
Arrmal y.Yogavaungii-uh'ral'o}. have 
not been refeired to any authority diiect 
Iv to ibe contrarv, although acu-tum 
recognizing t'ne validity of a tiaiisfer to 
those w ho by hirtli or iniri iaga are enti¬ 
tled to hold the office was hel l to he rca- 
sonablo in Mnhahomaya Deli v. liariAas 
I/a/Jar (d) and in Mancharam v. P'an- 
Shankar (7) a transfer to one next io the 
line of succession was also hel I to he 
valid. These exceptional cases need nob 
be considered now for tho transfer in the 
present case was made for consideration 
to a stranger. In accordance with the 
dictum in Ii»jah Vurmik Valia v. Bavi 
Vurmak Kunhi (l) which has leen fol¬ 
lowed by all the subsequent ilecisionsof 
this Court, we hold that tits alienation 
sued on was invalid and dismiss ihia 
second appeal w ith costs. 

S.N./r.K, Appeal dimissed. 

l^Tu^fc 5Iid”T67 

(ai i:uai 24 Mad. :ii9. 

(4) ll90:i| ‘.^G Mad. 31. 

(5) A. 1. R. 1315 M4j.5Gt=33 Mai. 850=23 I. 

0.7i. 

(6) 113151 4‘2 Cal. 455=27 I. 0. 400. 

(7) U^8l] 6 Bom. 233. 
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DuivasIKAMANI V. Valliammai (?j oncor, J.) Madrns r,7 


A. L R. 1919 Madras 571 


Sadasiva Aivau and Spenckr, T.T. 

Deivasikamani Nataroja Deaikai — 
PlaintiiT —Appellant. 

V, 

Vnllinmmai Aihi an! another —Defen- 
dants—Re^pon lent:<. 

Siicond Appeal No. 1485 of 1917, De- 
citlel OQ 3r(l October 1918, against decree 
of Ternporarv Sub..Inigo, Ramn.id, in 
Appeal Suit No. 5 of 1917. 

^a) Hindu Law — Religious endowment— 
Mahant is trustee. 

Tim imihaui of a mutt ij a trustee, in l.iv, of 
the mntt pr<ip‘*r:ies. 571 C ‘Jl 

(b) Li r.ilation Act (9 of H081, Mrt. 134 — 
Pro erty cof»veyed to Mahant for benefit of 
mutt —Transaclioit is conveyance in trust. 

Where pr.’peilv is cjuvrt\ed tj ti'ie mahant of 
a fiiutt not for bis iier^on^il ii‘e, but for tiie bene¬ 
fit of the iniiit, the Uaosaclion is a l ouvc^anco 
in trust, within the in;anitjg of Act. i-34. 

, ll'57>Cn 

fc) Limitation Act'9 of 1908), Art 134 — 

Alienation of mutt properties not beneficial 
to mult is not valid—Limitation is 12 years 
from dale of alienati'>n 

A p'^rmancni all-ijalion of mutl properties bv 
i mabani for purpoma unl benoficiil to the malt 
Is bevond his powers, and a suit to recover pro- 
periios s I alien ited innst bo instituted within 12 
yeais of lliQ dito of the ali.;DalioQ, other«i'eit 
will be barred uod r Art. IM. IP 572 C 1] 

li. Ganapalhy Ai//<ir—for Appellaot. 

P. S Narayannswami Aiyar — for 
Respnndents, 

Spencer, J. —This suit w?.? brouglit 
by the inihant of thu Tiiiruvannamalai 
mutl to recover [lO'Scssion of certain 
lands 8 )U bv bi3 |)ro ieces'or in 1?595 lo 
tile fallier of defctilanls 1 aril 2. ilo 
ttllego 1-tint the sale was for no necessity 
and tliat it was not hiniling on tbo mult. 
The suit was desre-sl in the Court of the 
District Munsif but on appeal the Sub. 
ordinate -lulgo dismissed it as b.trrod by 
limitation. 


The questions raise! in the second af 
peal are first whether the mahant of 
mutt is a trustee or a life tenant; s< 
condly, whothor Art. I'll, fAmitatioo Ac 
applies to this case; an I thirdly, whethe 
thealienition was void or voidable, i 
being sn^geste! that if it was only void 
able, the cause of action to set it asi 1 
would only arise on plaintiffs accessio 
t^othe headship of the mutt. On th 
fi-8t point in Ham Parkath Das v. Anan< 
DasilUn^] Hasuieo Rny v. Jugalkish 

t.hH .Tu dioial O.mmitteo 


(8/ A. I. R. ISIS P. 0. 87 =46 I. 0. 818. fP.O. 


the Privy Council have fiid it down f b i' 
the mahant of a mul.t i'^a fiii-fcea of tlii 
mutt properiios. In l!iilus"'imi A-i/O’ 
V. Venkitasin.iniy Nai'-k ii (;{) it wm 
held that a mahant :i triHleo and 
nota life tenant ii3 rhn |>rn|!<>r. 

ties of tho RiUlt. lri(/.''//i ndn/bi- 
P‘Hht Aiyrr v. Tlnriigiunui Samhofula 
PanAara SnumiAlii (•}) n doubt was raised 
wh.^tber this proposition liad not been 
* expressed in Pahiswami Aiyrr 
V. Venkit-ntt'amy Naicken ( l). In /wn- 
/((s-nm Pillat v. Nataraja Tamhirnn (5). 
this qnesiion was again di3cus^cd and 
Benson and Wallis. .M. said that it could 
nob be predicated that a mahant was a 
trustee in all cis?a, bub it must flo[) 0 nd 
on the Ci.instilution of the particular in. 
stitiition. Sankaran Nair, .1., said that 
iu the ahseijae of evi louca to tho contrary 
the mahant was not a trustee and that 
lie wis nobalifo-bonanteibhor. Iti .\[iithu. 
lidniiei'\. Sri^e Sree M :ih>i>nthi 
p-tr (f>Mt was Slid that Uie position of 
a mahant was analogous in many ways 
to tliat of the estate of a Hindu female 
heir, and in Viih/apnrna Tirtha Swnmi 
V Vidyanidhi Tirtha 'Swami (7) it was 
obsorveil that thomahint was nob a mere 
trustee but was a corporation sole. 

The last named authorities contain at¬ 
tempts to strictly de‘iue the position of a 
mahant hy comparing it to the position 
of Hindu females or corporations solo in 
Knglish law. But they do nob show that 
generally speaking, the Mahant is nota 
trustee. The learned ludge.s who decidol 
thoso cxse.s w ere careful not to say that 
tho Mahant of a Mur.t was nob a trustee. 

1 think that he is not tho less a trustoo, 
bec'iuso his position has boon in samo 
respects compared to that of a Hindu 
female or to that of a corporation solo in 
English law. On tho whole, there is no 
gool reason for distinguishing the case 
of tliis Mutt from those which came 
unler the consideration of tho Privy 
Council in their latest rulings. I hold 
that the plaintiff and his predecessor 
were trustees in law, Tho next que.stion 
is whether tho suit property was "cin- 
veyei or heiueathed in trust" within 
the meaning of Art. BH, Lim .Act. 
Kx. 2 is tho document under which 

(3) IU17! 40 \fad. 74.5=40 I. 0. 631. 

(4) 119171 42 1.0. 273. 

(5) L19101 33 Mid. 205=51. 0.4. 

(0) \.U\b^ 39 Mid. 350=19 1. 0. 0)1. 

11) UJUH 27 M*d. 495. 
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t;\i^ )'!r']'(.'rt\ was conveyed by tlie per- 

p'Miil lO'Si'■=> under the Deviistanam. It 

is (lnt>‘i1 2'’tli liilv 1)^8G and the iMutt be- 

* 

catiio the perpetual lessee from that date 
p'ct to an anmi'’! payment to the 
Dovastnnam, As the jiroperty v>as not 
ctinveyed to the Mahaiit for his I'ersonal 
iusu I'Ut sold to him for the benefit of the 
’Mutt, tlicre can bo no doubt that the 
tiaiHaction uas aconve\ance in trust, 
l/i'tiy. the Privy Council casein JUj/rAW 
'iosw 17711 Mohavt v. Shi/nvi Clmr-Di Non- 
di (s), which is relied on for the appel¬ 
lant as sliowinfi that an alienation liy a 
Maliant for a puri'oso not beneficial to 
tlieMiitt would he sood for the lifetime 
of the Mahaut for the time being, was 
rlie ease of a lease in whicli the persona! 
right of the Mahant was put forward. 
There would have been no injury to the 
estate of the Mutt by the granting of a 
lease for the Mabant’s lifetime, but a 
permanent lease would have been an 
alienation beyond his powers, and in this 
sense the Privy Council must be under¬ 
stood as holding that the lease was only 
valid during the lifetime of the Mahant 
in office. Ex. 1 being a document of out- 
and-out sale executed in October 1S95, 
tliis suit brought in 1914 more than 12 
years after the sale, was clearly barred 
and the Subordinate -Tudge was right in 
deciding this point in favour of the e- 
fendants TTie second appeal is therefore 
dismissed with costs. 

Sadasiva Aiyar, J —T entirely agree 
with the conclusions and reasoning of my 
learned brother in the judgment just now 
pronounced by him. I only wish to add 
with the greatest respect to the decision 
in Kailasam Pillai v. Nataraja Tam- 
bitan (f ) that it has always seemed to me 
a very startling proposition that the as¬ 
cetic head of a Mutt, who is supposed to 
have renounced the world and all its va¬ 
nities, whose fall from a strict life of 
continence or Brahroacharya disqualified 
him from holding the office of Matathi- 
pathi (which involves the initiation of 
others spiritually fitted into the holy 
order ofSanyasa) but who was (in degene¬ 
rate mediaeval ages), however allowed to 
be the manager and the trustee and thus 
the legal owner of properties dedicated 
to the support and advancement of reli- 
gion and charity generally and of a parti¬ 
cular school of monastic institution and 

(8) L19091 3G Cal. 1003=36 1. A. 148=1 I. U. 

449 (P.O.). 


doctrine specially, should be considered 
not to be a trustee of any institution at 
all, unless the person who alleges him to 
he a trustee proves that fact by evi¬ 
dence. In the case in Mulhn^amier 
V. Sree Sree Methanithi Swamiyar{&) 
I had. with great respect to the decision 
in Vid}jn2':ur7W Tirtha Sicami v. Vidija- 
vidhi Tirtha Stravii (7), ventured to ex¬ 
press serious misgivings about the sound¬ 
ness of the view conferring on the heads 
of these Mutts the status of corporation 
sole. I had also expressed grave doubts 
of the soundness of the prevailing view 
that these heads could spend the income 
of their Mutt institutions in even immo¬ 
ral, extravagant and inappropriate ways 
without question and witl out liability to 
removal for any misconduct and even for 
patent unfitness (through a notoriously 
profligate and unascetic life) to hold the 
position of the head of a monastic insti¬ 
tution. 

However I am clear that their Lord- 
ships of the Privy Council have in their 
recent decisions, referred to my learn¬ 
ed brother's judgment, not accepted the 
view enunciated in Kailasam Pillay v. 
Nataraja Tamlirnn (5) or Vidynpurna 
TirthaStvami v. Vidyanidhi Tirtha Stva- 
mi (7) and t hat these decisions are there¬ 
fore no longer of binding force. As re¬ 
gards Abhiram Goivswami Mahant v. 
Shyama Charan Nandi {S)both Miller,.], 
and myself considered it carefully in 
Mvthusamier v. Sree Sree Methanithi 
Swamiijar (6) and our opinion Is to the 
exact scope of their Lordships’ decision 
in that case is (I am glad to find) sup¬ 
ported by the opinion of my learned 
brother. 

S.N./r.K- Appeal dismissed. 
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AYLING AMD Krisunan, JJ. 

Arunnchalam Pillai —Defendant—Ap 
pellant. 


V. 

Vellaya Pillai and others —Plaintiff 
ind Defendant—Respondents. 

Second Appeal No. 348 of 1917, Deci- 
ied on 8th November 1918, against de- 
jree of Suh-ludge, Madura, in Appeal 
Suit No. 12 of 1916. 

Civil P. C. (5 of (1908), O. 22, R. 9 -De«tK 

plaintiff during pendency— Application 
for substituting by legal representative dis* 
missed—Suit by legal representative —Defen* 

jant is estopped from contending that O. 22; 
R. 9 applied—Time spent in proscculmt 
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wrong remedy could be excluded under 
Ximitation Act (9 of 1908), S, 14'^Evidence 
Act (1 of 1872,) S, 115. 

Tho mother of % last male owner brought a 
suit to obtain a declaration that an adoiHion 
;niade to tho latter was invalid. During the pea* 
deucy of the suit the plaintiff diei, aod tho pro- 
.sent plaintiffs sought t^ couliuue the suit but tho 
defeQdaDUcouleudcJ th it they were not entitled 
to do so and the Court, allovviag the cout:nlloQ 
dismissed the suit. The plaiotifTs thereupon 
brought tho present suit. The defeudaot, who 
was a defendant in the previous suit, contended 
that tbo suit was barred under 0. 22, K. i) 
by reason of the decree dismissing the previous 
suit and tliat it was also barred bv time: 

Held:[l) that it was not open to tbe defendant 
to oonton 1 that tbe previous docision was ctro* 
neous, and tbat tbe plaintiff's proper remedy was 
to continue the suit first filed (2) that the 
plaintiffs were entitled under S. 14 to claim a 
deduction of tbe interval between the date of 
their applying to continue the previous suit aud 
the date of tho Court's order dismissing tbat 

Ll^57;dC2l 

K. U. Guniswami Aiyar and.!. Subra- 
manya /l/yar—for Appellant. 

T. R. Ramckandra Aiyar and K. S. 
Ganapatki Aiyar —for Respondents. 

Judgment. Two grounds are argued 
in appeal: {!) that the present suit is 
barred under 0. 22. R. 9. by reason of 
the decree of this Court in Second Ap¬ 
peal No. 1384 of 1910 dismissing under 
0. 22. R. 3 the previous suit filed by the 
mother of the last male owner for a de. 
olaration against the adoption (Original 
Suit No. 678 of 1900 on tlio file of the 
Court of the District Munsif of Dindi- 
gul, (2) that the present suit is barred 
by limitation. The first plea is one 
which, we think, appellant is estopped 
from raising in the present proceedings. 
The plaintilT in the former suit die]; and 
when the present plaintiffs sought to 
continue the suit, the present appellant 
Idefendanbs in both suits) contended that 
they were nob entitled to do so. This 
Oourb, in the view of the law which pre¬ 
vailed until the Privy Council decision 
m Venkatanarayana Piilay 7. Subbam^ 
mal ( 1 ), allowed this contention and dis- 
missed the suit. Plaintiffs have now. ac¬ 
cepting that decision, filed a fresh suit- 

and we think appellant cannot be aL 
lowed now to burn round and contend 
that the previous decision was erroneous 
and that their proper remedy was to 
o ontmue the suit first filed, vide Jagan- 

(l) A. I. B. 1916 P. 0. 124=88 M»d. 406=42 
I. A. 125=29 I. 0. 295 (P. C ). * 
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nadha luin v. Kunnanya (2) and d.v.vdj; 
v. Pathumniii (3). 

As regards limifalion. wo think plain- 
tills are entitk’d to claim under S. J1, 
Ijimitalion Act. a doductioii of tho inter¬ 
val between tlio dale of fdioir a|.[dying 
to ho allowed to cuntinuo the migiria] 
suit and tlio date of this Court’s ordi-r in 
second appeal dismissing tho suit. This 
deduction, if ailjwel, will admitinilv 
save limitation. Their applicition was 
finally dismissed in effect on tlio ground 
that it was ouo which the Court was not 
competent to entertain; and we think 
the words “other cause of a like nature” 
in S. 14 are wide enough to cover such 
a case. The other objection to the appli. 
cation of the section raised by Mr. Guru- 
swami Aiyar for appellant is that the 
Court was not reilly unable to entertain 
it, hut only thought it was unahle. We 
think tdiis distinciioD is without force. 
This Court, following tho view of the 
law then prevalent, considered that tho 
Munsif's Court could not entertain the 
application, and decreel accordingly and 
we think the same effect must be given 
to its decision in the present connexion 
as if it had been correct. It would he 
most unreasonable bo hold (for instance) 
that a party who filed an application in 
the wrong Court was entitled to the 
benefit of the section: but that one who 
filed an application in the right Court, 
which erroneously believed itself to he 
the wrong Court, was nob so enbible.1. 
Wo hold that the suit is not time barred, 

Tho sicond appeal is dismissed with 
costs. 

- S.N./m.K. Appeal d/smi<i.t‘^d 

(-2) [mi] 17 M, h. .1. 314. 

(3) [1899] 22 Mid. 491. 
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Wallis, 0. .1. and Spencer, j. 

Nani Kutti and oilieri—Plaintiffs— 
Appellants. 

V. 

Nair and 

-Defendanta-Respondents. 

1266 and 1267 of 
1J17, Decided on 9th October 1918 
against the decree ot the Temporary Sub. 

D/- 19th February 1917. 

V** - VarwJ - Parlili.;- 

onient of adult membera U neceMtry. 

partition can only be 
effect^ by and with the consent of all tho adult 
membera of the tatwad. [P 574 q j 
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I, X- I ‘r Kliw T 3 rwacl--Pa rlition per 
« . i.) t:*v,»zhie.s by members is 

... .( .•'i* on &Urtining majorily cannot 

;»r.’ »‘cb 

; 1/'.’ t > V o ;hi»jh nv.'mb t< o( tv 

: I '• 1 • I* *' 1 •>! r slil 

: I .. . I t I* M* H*" j n • • ‘'i'* •'UCh tV 


^.,'1.1 I 
riS 


< I 1' •! i. .M*1 :A.i l)\ th ‘ minor 

J 

Ml ii iiiii Titv [P f>74 0 1,‘J1 


<■' M ' ■ ri 1! Api-ellAtiis. 

f\. /'. M. ('. 1. Av-^iithfi- 

h’ ' .1 f/i/’. .1. S>V'ii,irna yicnan, K. 

/.', ’./I Ai'ior ami 7'. Erovhin 


i.'v'U -f:'!' 

Judgment !i) v:o<.v of iho findings 
ui’ tin3 lo'.vi; ai;pc3li;i.at(! Court in tlieso 
ci'iM i. l'. Muihiv.in Nair, who a[i- 
|L'.- !<m- t!io uppcll HjU. has only quc-s- 
t'< i ■' 1 r.ic ileeision as rrt‘;ivfis the paiti- 
tio;. lipi 'i, i'x 0. This raises a qiuittion 
(i Ma!a':irli\v of souio iinporMince on 
ulii.'h \'.e have'leri\’e<l much assistance 
from his argument and those of Mr. K. 
1\ M. Meimn and Mr. C. V. Anantha- 
kiis'uia Aiyar for various respondents. 
'I'l.c division under JOx. C is a division of 
ilie tar\\a<! pioperties per stirpes, that 
is to say allotting an equal share to each 
stiriio or Tavazhi. It is, of course, well 
settled in Malabar that there can lie no 
partition at all, except by the consent of 
,ill the adult members. As regards the 
minor members of the tarwad it was 
observed by Saukaran Kair.j.,in Vara- 

liuUi V. Kelapan Nnir (l), 

"such a rariition w luld ordiiuirv b*! biiuliug on 
the oiiooi.*:, but if on iilliiiuiiig uiiij-iiiy, they 
arc able t>shovv It.at they havo bccu [.rMudiced, 
ibat piirtitiou could be reopened so far as they 
are conctrued, and they would be awarded tbo 
Bbaie wliich should have beeu set apart for them; 
but subject to this, the partition is final as be¬ 
tween those who weio patties to it." 

This appears to be an application of 
the similar principle which has been ap¬ 
plied with regard to partitions on the 
East Coast. As to such partitions Mr. 
Ananthkrishna Aiyar has referred us to 
the decision of Srinivasa Iyengar,.], in 
yeechuri Ramamurthy v. Yeecliuri 
Ramamma (2), where it was poiutel out 
that partitions ettected by the adult 
members of the family are bin.iiiu' on 
the iidnor members, in the absence of 
negligence or fraud. The only question 
then is whether this partition which is 
by consent can be upset at the instance 
oi certain iiiOmbers of the tarwad who 
were minors, on the ground that the 
division was per stirpes and not per 


(1) Liyi71 34 I. C. 813. 

(2) L191G] .S3 1. C. 961. 


ca(iita. Now the authorities to which 
?dr. Anmthakrishna Ai\ar has called 
our attention show conclusively that 
pirtition per stiri.es, or what comes to 
the same thing partition by Lavaznies. 
Ins. to s.iy tlia least, a greater holy ol 
aur.hoiitv in its favour thin partition [ler 
caidta. He lias referre 1 us to Sir-inge's 
Manna! of Hiudu [j iw, S. o89. wlureit 
is sail tlial where such divisions are 
made, they would naturally be by lava 
zhies. Mr. Ormsby who was Chief Jus¬ 
tice of Travancore, in bis book on Maru- 

m ikath i\atn law. says at p 2. para 4; 

"Wlu re division lak. s i lace it will ti^unlh bo 
accordiiic lo the taivari*,';, or nuinbor of da'.iBb- 
ters of tlie orig nai ai'C‘=.«;tre'«. iiicr tiivtii 
miy simil.irlv b3S'ihdivid«cl, !'iioa'd the niomlers 
consent Iheretj and s > ou, until iudividu ■] pr)- 
pnetorsbip IS arrived at. lain not awar<) tUAt 
this rule has ever been questioD d." 

The fullest discussion of the ([uestion 
is to be found in Dr. raiKhlai's Muruma- 
kathayam Law, I'.HI, j). 14(i(viiicb was 
not relerrcd to before u-) where ihesime 
result is arrive! at. and several decisions 
of the Travaiicore High Court are re¬ 
ferred to. In a recent case which came 
before tlio T’rivy Council, Sulaiman v. 
BiyaVU'iumm i (3). their Loriships allu¬ 
de 1 to thi-i motliod of tlivi'ion by tava 
zliie.s as tlic proper mide of division 

Thev sav that tins division 
"was luercly an apj-lic.ition of the rule that 
divisjyij fortlicpuip se of I'artiiion is stirpil*!, 
tbaugh as between tuc meuibjri of any class it 
is capital.” 

i^Ir Midiiavan Nair GXplaiua i this by 
saying that it only meant that divisions 
should be by tiv.izbics. but did not lay 
down that eacli tavazlii sliould have an 
equal share. But a division j;er stirpes 
which gave each stiriieun unequal share 
depending on the number of members 10 
it, would 110 very like a division pef 
capita, and was not, we think, what their 
Lordships intended. Tliia division by 
J'iX. C has been made in what appears 
ujion authority to I e tlie more approved 
form and tberefoie we tliink that the 
jdaintilfs can have no right to question 
a partitioD ellected in this manner- 
Euriher we have to bear in mind that 
a partition in Malabar depends upon the 
consent of nil [larties, and if we were to 
uphold the (daintilTs’ contention, the one 
result would be to set this partition aside 
and to restore the original state of unity, 
because division per caidta would in this 
case be without the consent of all 

{3) A. I. P.. PJIG r. C. 217=39 I.C. 243 (P. 
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adult luombers. It appears tint with 
regirl to some of the property of this 
family, it wdsdivideJ per capita by Ex. B. 
That division is not attacked in the pro- 
sent caso and we liavo not to consider it. 
What is contended is that the partition 
under Ex C should also Inve been per 
capita, an! should 1) upset heiause it is 
parstirpes Weareciearlyofopinion that 
there is no ground for this contention. 
Therefore the appeal fails and must bo 
disnaissel with costs. Second Appeal 
No 121/ of 19i7 is also dismissed with 
costs. 

In Memorandum of Ohjeolions in Second 
Appeal No. 12G7 of 1917. 

We must allow the memorandum and 
increase the fee in the lower appellate 
Court from Rs. 20 to Rs. 95. There will 
be no order as to costs of this memor-.n. 

dum of objections. 

S.N./r.K. Appeals dismissed. 

A. I, R. 1919 Madras 575 

Wallis, 0..). and Spencek. J. 

(7’. \V.) Suhbaroija Defendant 

—Appellant. 

V. 

^ S. Subramania Jj/erand o/fi^rs—Plain- 
titls - Respondents. 

Appeal No. 72 of 1917. Decided on 18th 
April 1918. against decree of Tempoiarv 

bub-.Judge. C.iiuglopet, in Original Suit 
No. 4 of IQIG. 

(a) Truiti Acl(I882). S. 66 - Presumption 
irmteeof charitable endowment mixing 
truit fu idi with privele fundi-Presumplion 
It that whole fund belongt to iry$t. 

Wnt-ro the trustee of a churitiblo endowment 
mixes up this private funds vich the iru>t funds 
m the acioucts. tbo presumption is that the 
whole of the funds belong to the trust aod the 
onus 18 on the trustee t, show that any 
portion of them is bis private property ^ 

•[^n« cannot be removed at in- 

mi.conduc.! 

will not be justified in removing a 
trustee of a chdritablo endowment who has loug 
held the oifice. at the instance of strange.-! 

of clear proof ol tbe trostce’s misconduct. 

(c) Civil P C. (19,08). S. 92- Schem^-Ar 

lead to friction sbould be avoided 
In framing a scheme for the management of a 
trust, ll*® of stiaogers with tbe trus- 

l?nn 5 P " ^ sbould be 

avoided, Provision must however be made for 

perLdlcal auditing of tbe aceoants and for their 

InsponloQ by tuose interested in tho trnst. 

IP 678 0 2) 


T. li. 1 cukoLirnini Saslri au] M. S. 
Vaidit'inatkn Ainor -ii,r A|ij»i'll.iut. 

P. Ji. G.inaiml ,! Aii/.ir, \'. ('■_ Sesfia- 
chariur nui\ A. .S. ll.im nin, An/nr- 
for Re-Jpondonts. 

Judgm-nt. — This :i|>p,-:ii i.-. 

the judgment of tlm li-iniioi u s .Si.Ihu'. 
ilin’UO-lud.go of Chiiigioj.iii, .ici lurur.; ccr 

tain proper! ies to Iclmi.g (o th- .Slu i 
Mftruntliswaraswaiiji Ten-pleat Tiaunn. 
miyur au'l settling a schomu for (hat 
t^oinple. Tho suit was hrunglit un-icr 
o. 92. Civil I’. C., with f lie consimt of 
the Advocate General by 8ir Suhi tiuania 
Aiyar, tho President of tho i'lianna- 
rrtkshna Sahlia in Mailras. and by tho 
Village Muosif of Tii uvauiniyur, who was 
previously employed under the defen- 
dant’slatefather as the temple Shiutriain 
Amin, for tho removal of the defen lanb 

from the trusteeship on account of tho 
misconduct ol liimself and his ancestors, 
for an account of management of tlio 
temple atlTirs during the period when 
the-defendant's father and defendant held 
ofiice. for the recovery of properties al¬ 
leged lo have been misappropiiated by the 
defendant and his family, for tho appoint¬ 
ment of new trustees, and for the seltlo- 
nient of a sehemt for the proper manage, 
ment of the Davastanam. 

The Subordinate Judge carefully in¬ 
vestigated the charges made against the 
defendant. He found that the charges in 
respect of items I and 2 failed as the 
conduct of the trustees was justifi.ihle. 
Ho found that tho 2nd. -Uh, 6th and 9tli 
charges weie unproved, that the 3rd and 
5tli charges were concocted hy plain- 
tilt 2 or his brother, p. W. 1; that the 
7th charge was uufciuriiJodpind that t)ie 
8th charge related to a matter for which 
tlie defendant was not responsible. In 
the result he found that no definite 
charges had been brought home to tho de- 
fendaot. He considered that biie manage, 
ment of the temple by the defendant's 
ancestors, though somewhat lax in res. 
pect of the mixing of their own accounts 
with the temple a counts, was not on 
the whole, dishonest. He declared that 
certain properties claimed on behalf of 
the temple by the plaintiffs belonged to 
the temple and that certain others be- 
longed to the defendant. He considered 
hiu DO sufRoieot grouad had been shown 
for the removal of the defendant from 
the trusteeship and found that be was an 
inexperienced young man who had not 
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i, ., ; ! JiM'r"- of showing that he could 

ii. tin'' tom|>l 0 aO'airs properly before 

: ‘ -uit. was launched; and he directed 

,,t the inanagement of the teni[do in 
fu'uro shoull lie by a Board of Trustees 
c/n^iisting of the defendant arnl two 
otlier peT=ons to he aiipiintel hy tlie 
Court an I that this Board of Trustees 
shouM lo under the control of the 
Pharmarahshaua Sahha of ^^adra'. The 
defendant anpeals against the decree in 
so far a^ it falxos :iway the sole inanage- 
iiU'nt from his hamls and associates two 
strangers with him in the uianagement. 


lie also ap'toa's against the finding of the 
Suhordina’.e .ludge tliat four lands in 
p’lta No. do, item G of C schedule, be¬ 
long to the temple and also against the 
finding tliiit the Sana! Maniyam lands in 
Kariamhakkam ladong to the temple. 

Tlie plaintiffs have filed two separate 
inemorandii of cross-objections against the 
finding of the Subordinate Judge that the 
defendant was the rightful trustee and 
had ac<inired aright by adverse posses¬ 
sion. Thev also object to the finding that 
items 2 to 6 of A to 0 schedules in 
para. 50 of the judgment belong to the 
defendant and they ask to have the de¬ 
fendant altogether removed from the 
trusteeship. We may first deal with the 
items of property about which there are 
disnutes. Pitta No. 35 contains four 
numbers. 475. 474. 470 and Of tho^e 
the defendant claimed the whole of 474. 
477 and part of 475 and 476. It appears 
from Ex. E-2 that these lands were pur- 
chased in 1893 for Appu Chettiar, who 
was the then Manager of the temple, by 
the temple Kanak (accountant). Thanika- 
ohallam PilUi. They were transferred 
to patta No. 11 and thence to patta 35 in 
Appu Chettiar’s name. In Ex. B-2 under 
the heading ’‘Accounts of receipt and 
expenditure of Maniyam Tiruvanmiyur 
Dharinam" there is an entry of Rs. 91 
odd paid as teervi for the lands in 
patta Nos. 11 and 35, with the statement 
that these lands “belong to the Devas- 
tanam.” This is almost conclusive in 
favour of the lands being the property of 
the temple. There is also the fact that 
Rs. 20 are shown in the temple accounts 
{Ex. M) as spent from the temple funds 
towards the purchase of these lands and 
the kist of the lands was also debited to 
the temple. We think that the Subordi¬ 
nate Judge was right in treating these 
lands as belonging to the temple. The 


next item is the Sanad maniyam lands in 
Kariamhakkam. These lands were ob¬ 
tained hy a sale deed, Ex Z, in favour of 
the defendant ,’3 father and his father’s 
brother in 1890. 

The sale was to pay off a mortgage in 
favour of another member of the defen¬ 
dant's familv. The defendant has not 

* 

shown that the Rs. 100 for this pur¬ 
chase came from private funds. In ac.ase 
like the present, where it is clear that 
the funds of tho temple and the funds of 
the family have not been kept distinct in 
accounts, the presumption is in favour of 
tlie temple: see NeelayothakshiAmmal v. 
TalukBoard of Mayavaram (l) as to the 
duty of trustees to keeptheir property dis¬ 
tinct from the trust property and fco 
maintain accounts of all loans taken 
from one property for the benefit of the 
other. We confirm the Subordinate 
Judge's finding upon this portion of the 
defendant’s claim. 

Turning now to the lands claimed in 
the memorandum of objections the first 
is Chinnamuthan Cbavadi land. This 
land was obtained under a 99 years 
lease granted by Lord Clive in IbOl in 
favour of Mari Chetti of Tinipassoor. 
Under a partition between him an 1 his 
elder brother in this land fell to 

the share of Mari Chetti. Before the 
99 years’ lease expired a renewal was 
granted in the name of the defendants 
father under Ex. 13. Three sums ob¬ 
tained as compensation for aciuisition 0 / 
portions of this land hy Governmeot 
wore credited hy the defendant’s father 
to the temple and the income and ex¬ 
penses arising out of possession of this 
land have all been entered in the templfl 
accounts: see Exs 59, 19, 26, 21 and 
22. Ex. 19 is headed “Account of Tiru- 

vanmiyur Marnndiswaraswamiar. The 

Subordinate Judge, having regard to the 
facts that tiie defendant's family con¬ 
ducted trade in yarn and advanced from 
their Maligai accounts large sums to 
this temple thinks that these advances 
may have been intended as gifts to the 
temple and that the rents and pro 3 
derived from the land may have been 
taken by the family in compensation for 
the expenses incurred out of their own 

trade for the temple. The respondents 

pleader goes so far as to describe 
Maligai accounts as an alias for 
accounts. But in nnr opinion hj.- 

(1) [ mi ] 34 Mad. 333=12 1.0.440. 
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not established so much. Wu find fcliat 
io some places, the temple is entorod as 
a debtor of the family. The Mali<«ai ac¬ 
counts go back to a time before the 
family had anything to do with tlie 
temple and we find a system of debit and 
credit between the Devastanain and the 
Maligai. There are also separate ac- 


Mad 


ras ■n'J 


counts of individual members of tlie 
family on certain pages of the Maligai 
accounts. The view taken by the Sub¬ 
ordinate Judge is that as on the whole 
there was always a balance of indebted¬ 
ness in favour of the Maligai as against 
temple it is probable that the temple in- 
come being insullicient the defendant’s 
ancestors were in the habit of lending 
money from their own funds to supple? 
meat the temple funds without keeping 
any sharp distinction between the two. 

Tbe entry in Ex. 19 at p. 449 of Tiru- 
Tanmiyur Marundiswaraswami temple 

purchase of Saemai yarn” stands by it- 
self and has not been satisfactorily ex 
plained. But It is an account of 1876 
and the heading in tbe name of the tern- 
pie is inconsistent with the theory that 
the temple was the sole owner of all the 
Maligai trade. Ex. 49 at p. 668 shows 
that this account was in existence when 
Tirupassoor Subbaraya Chetti the last 
trustee previous to thealienation by Sim. 

darammal was alive and it thus appears 
that the defendant and his father only 
followed the precedents of previous 
trustees in enterittg debit and credit 
items between the temple and the Mali¬ 
gai. A Commissioner was appointed to 

examine these accounts, and in his evi- 

denco he stated that the yarn account 
had not been brought to his notice until 
the trial. It appears to have been an 
afterthought to make much of this soli- 

*. K le we do not 

consider it j.roved that all the profits 

made from the Maligai should 'belong to 

the temple. But in respect of this par- 

ticular land we think that the onus is 
M before explained upon the defendant 

that the property belongs to 

u s mv 7^®? 

8 own funds and the temple funds in 

18 accounts: and the evidence of com- 
pensatioD paid m respect of portions of 
this land having been credited in favour 
of the temple and the debit and credit 
ontries m tbe temple accounts for Chin- 
namuthan Oliavadi outweighs the evi¬ 
dence odduceil on behalf of the defendant 

1919 M/73 it 74 


and is siilliciciil hii-a finding (hat Chin- 
nnnnithan (diavinli is (he pioiorty of the 
plaint tnniplo. 

The noxf. ileiM TalavafLani lands and 
a honso m nr...lic's Ih ad hdh.w tim le- 
suit of tliolinding as (o CliiniKUimt li.an 

Chavadi. bccau.so it a|.j.(>ais that iI,-o 

properties \^cle piiu-haserl out «,f n ( ra y 
obtained in land acqiu^ititn pucetdings 
wlion a portion of Cliinnai„u(haii 
Chavadi lands wero aenuirtd by (he 
Government. This laud uas moit- 
guged under Ex. T to the defen- 
dant’s father for Bs. 2,000, IJo (cok tho 
nioitgngeas tiustee of the (emplo and 
ho again le.asel it under Ex. T iu that 
cap.icity. Tho interest obtained under 
the kase-deed was received by the de- 
fondant’s father and lie signed the re- 
ceipts. Ex U series, as trustee of the 
temple. We find that this item is temple 
property. 

Item 5—Pallipattii and Kottur lands 
wero purchased in tbe name of Appu 
Chetti, defendant's granduncle. The 
Subordinate Judge holds that these lauds 
are the private properties of Appu 
Chetti. They are now stated to be in 
possession of Abboy Chetti. Abboy 
Chetti is not a party to the suit. We 
do not think that we should interfere 
w-ith the finding of the Subordinate Jud-e 
that these lands are the private pro¬ 
perties of Appu Chetti. Item 6-Odaikup- 
pam lands were mortgaged to Apnu 
CheMi in 1834. He brought a suit in 
on tlie mortg.age and got a decree 
and became the purchaser in execution, 
lie has since disposed of the lands by 
Ex. t in 1903 in favour of Karimunnessa 
Begarn, who is not a party to (bis suit. 

Ko declaiatiou can be made in favour 
of the temple in respect of these lands 
and the respondent’s plea.der has ex- 
pressed bis willingness to drop this 
Item. The Subordinate Judge held that 
the defendant’s father, having been 
trustee of the temple for over 12 years 
from 1878, must bo deemed to have he- 
come the rightful trustee by adverse 
possession and that the defendnnt as 
heir to Ins father must also be deemed 
to be a rightful trustee. The last trustee 
in the family of the founders of this 
charitable institution was Tirupaeoor 
Subbaraya Chetti. who died in 1868 
leaving a widow Minakshi Sundarammal. 

This widow executed a powernama in 
favour of Oothakadu Subbaraya Chetti, 
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v.i., v.a-lur undo’s ?ori an-’, tbe defen- 
^Of HoHad t'•Vo sons, 

Kan au«l N'lUiiasivaya Chi 11i. 

'i'ln' 1,liter 'lif-'l n, lur.ntio niad tho rlt-fcn- 
nant's fiilhei Clictti tlic-l in 

I'jll. AjBiirnina that Sunflarr.n mal Ivul 
noauihoiity toaliemts liie tinttpediip 
to p-''hrect. 


lipp of !' 0 
tin-, o' ■ '.'if-d ' 

in '; -l 1 . 
{’. n 
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. Althoi.^i^ Imidi-'riru 
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J .inA X-ciol'-’T'/n 
I. n \. '»?>./ .1 ^',’<1,- ("), tllCie 

(. ■;'i ii-tt'lval I'f lt■'!0 than i‘J lears 

^■iit'bir.nniinrs death and 

t 111 * ii)''! i'u* icii of I Ins t-iufc. 'i he ^uhor- 
dinuio .liidpo I'li'ietivo iva«i of opinion 
fh'it liiC d!.‘f( uduiib Ivtd established a 
ri-ht l'\ ailverso possesdon in his favour. 
V, (• tliink it unnecessary to pronounce an 
opinion on this point. The defendant 
itjil lus predecessor have been in posses- 
donoftheonicefor many years and we 
should not bo inclined to disturb Ins 
nossession and depose bimat the instance 
[i atranpers unconnected « ith the family 
j 'the former trustees r.I,o have tlieiu- 

selves uo better title than the <lefen.lant 
do not sugsest that there .s any one 
living who has a better hereditary title 
thah the defendant, unless he was clearly 
guilty of misconduct and it appeared to 
be for tho clear boneQt of the trust that 

be should be deposed. 

AVe agree with the Subordinate Judge s 
finding that tho plaint id’s have failed to 
prove that the defendant was guilty of 
any misconduct or fraud upon tho re¬ 
venues of the temple. It 13 unnecessary 
to discuss the charg'^s in detail. Argu¬ 
ments were aldressed to us at some 
length in respect of the 5Ui charge 
which related to a sura of Rs. 5i,.8.0 
paid for casuarina posts, also in respect 
nf the Utbitemof liability which was 
concerned with a sum of Rs. 1.250 of 
temple money deposited with a Nattu- 
kottai Chetti firm, and lastly m respect 
of'a double entry of Rs. in the 

Devastauam Kuiippu Ex. 4/ at p. 296, 
coupled with the defendant’s admission 
that he used to take cash out of tho 
temple balance for his own private use. 
TfcissufhceDt tosay thatjhe entry of 

' (2) 7 1. C. 716^ 

(3) L15173 37I. C.793. 


the first of these items was made by 
plaintilT 2’s brother, that plaintiff 2 
loi k aiN ay the temple accounts in order 
fo set up a case of raisappropi iation 
against tho defendant and (bat, in 
theso circun slances, any evidence against 
the deffeivlaut ci ming from that srurce is 
tainicd and not Morthy of any credit. As 
for th." item rf Rs 1,250 the statement 
I'f ?. a riomasfa of the Kattukoltai 

Chctii film, that 1:0 tcmiple money was 
f!\cr koj't in df| 0 'it w'th that firm was 
not- of riiiich \aliio when taken with his 
I'dndssKi; in c'o^s <?xamination that he 
had not Irought liis firm’s accounts and 
that without them he could not say w'nat 
n’onev ii'id hei^n received by the firm. 
The last item of Rs. 150 is not one of the 
items upon which any charge h is been 
founded in the plaint. It may he tbaU 
eatisfactory explanation is forthcoming 
for the entry .IS it stands, I nb until the 
defendant has had a chance of ixi-laining. 
it cannot he assumed tliat tho amount 
has been misappropriated. 

Mr. Venkatarama Sastri contended on 
belialf of the appellant that tlio associa¬ 
tion of two sbrangms along with the de¬ 
fendant in the managomcid is likMy to 
lead to friction and he nnoted Maljcmed 
Ariff v. Hnjec Ahmed Molln Da- 
irnnd (4), in support of this contention. 
He suggests that insteal of the scheme 
propounded by the Subordinate Judgflj 
the defendant slioiild ho left to manage/ 
the trust subject to an arrangement for' 
exhibiting the accounts for t!ie examina-' 
tlon of worshipppis in a manner similan 
to that in the sclieme of Mio Malleswara 
and Keshava FtTUiiial temides in 

PilLii v. Ilnnnhrislvia AIudaliaA 

(5). Wo think there considerable force 

in his contention The manner in whic^ 
the accounts have been kept in the pasu 
shows the necessitv of a periodical audi 
being made, and this is conceded on bo i 
sides to he one of the conditions tha' 
should 1)6 embodied in the scheme, 
the same time it does not appear to o 
de.sirahle that the management of tlii9- 
temple should he placed under the con 

trol of a self-constituted body bavmg > 

headquarters in the Presidency Towm. 

We therefore direit in substitution 
tho scheme provided in the Suhordin 
Judge’s decree as foll ows: __ 

”( 4 ) A.I~R. l'>16 P. C 1.92=4.^ Cal. 

J. 0 30=43 I. A. 127 (P. C.;. 

(6) lU01]24Mad. 219. 
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(a) The defendant is oonGrined in the 
office of the sole Dhanimkarta of the suit 
temple, (h) After defendant's lifetime 
the office shall descend in succession to 
his oldest male heir, (ey Au annual au¬ 
dit of temple accounts shall be made at 
tbe temple expenses, (dj Suitable per¬ 
sons shall be appointed by the memhers 
o( the Saidapet-Taluk Devastiuam Ccm- 
mittee for the time being as auditors to 
make the audit of the temple accounts 
for the year. Failing them the appoint, 
ment of auditors shall I e made by the 
District Court on the a[iplicatiuo of wor¬ 
shippers. (e) The results of such audit 
shall be posted in a conspicuous snot at 
the entrance of the temple and shall bo 
kept exposed to view for the space ot one 
month, (f) The Dharmakarta shall allow 
worshippers of the temple to inspect the 
temple accounts between the hours of 
8 and 5 p. m., to one day of every week 
and for that purpose shall cause the 
books and accounts to be kept in a con¬ 
spicuous place in charge of one of his 
subordinates, (g) Among the books to 
be kept for the examination of wor- 
shippeiB the Dharmakarta shall main- 
tain registers showing the various move- 
able and immovable properties belonging 
to the suit temple as also all the va luahlh 
moveable properties inclusive of jewels, 
(h) The Dharmakarta shall have the said 
registers duly revised once a year, (i) 
The Dharmakarta, from time to time and 
whenever the surplus funds of the temple 
exoeei the sum of Rs. 3.000. shall invest 
the said surplus fund< in any of the 
moles mentioned in S. 20, Trusts Act. 

The net result is that the appeal sue- 
ceeds as regards the scheme and fails as 
regards the lands in Patta No. 35 and 
tbeManiyam lands of Kariambakkam. 
ihe memorandum of objections succeeds 
as regards the Chionamuthan Chavadi 
and the Palavakkam lands and the house 
b Brodie s Roal and fails as regards the 
Pallipattu and Kotfur lands, the Odai- 
knppsm lands, and the prayer to remove 

thtCt i- 

S.N./r.k, Appeal partly allowed. 
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ABDUft lUlilM AND UaKKWKLL, JJ. 

Bohimwiny and .D/of/av -Defendants 
—Appollaots. 

V, 

VenUiadriAppa ii-tn -RlainLili—lies- 
pondont. 

^Appeal No. 201 of ruO, D,;cidnl on 
17th August 1017. .against oiilcr ol Sub. 
.Judge, Kisitiia, in Misc. Anpeil N'o. Oi of 
1915. 

Mddras Estat?i Land Act (1908), Si. 3 (!6| 
and 20— Tank berfs"—Meani .g explained. 

iu iisiug llio i-X] ressi ti lauk-btds m S. J ( 11 .) 
tno Jigi>laiuio wiis alliidiug to ^ucl^ c]iis-.oi t mlc- 
beds tts are cultivable, e., a-s are Cipaht« of 

b^mg cultivated wlicu t)j 0 uuk bag bec^oiodry 

or when there is no water iu iho tank in certain 
years. U'579 0 1] 

Where tink-beds are capable of bcinr culti¬ 
vated or n-oJ in any such manner, the rifthU of 
Ujo laudlioldcM over them arc not aff -ct'd by 
tbo eii ict nrut of 8, 20. [5S0(Jl] 

Naraijanamunhi—lov Appellant. 

Judgment,— The Subordinate Judge in 
his iudgmonfc says : 

‘‘Too laud involve! in »bis appeal is admittedly 
cultivable taok-bed land and even at present 
admittedly tbe laud is liable to submersion.” 

The question is whether the land is a 
^d within the meaning of 
S. 3 (16J, Estates land Act. 1908. That 
clause says : 

■•Raiyali land mcans'cultivableland in au estate 
other than private land but does not include (a) 

^‘‘'■esbing floors, caitle-stands. 
vilUge-sites, etc., etc. ’ 

So far as tank-beds are concerned 
what the legislature was alluding to was 
such class of tank-beds as are cultivable 
that is to say, as are capable of being cul ’ 
tivate l when the tank has become dry or 
when there is no water in the tank in 
certain years. Mr. Narayanamurthi for 
the appellants contends that wliat the 
legislature meant was the bed of a tank 
which 13 full of water. It is difficult 
however to assume that the legislature 
was dealing with land that could not be 
CQ tivated at all. S. 20 of the Act was also 

referred to by the learned Pleader. That 
Beotion lays down : 

’«'“Oe.8tands. vilUge-eitea 
and other lands situated iu any estate which are 

lun'^nnt U common use of the villagore 

Of U8ed for any other pur- 

bnt with reference to tank-beds the 
floction Bays ; 

Nothing in this section shall apply to tank- 
Mds Id my esia'a or aSeol tbe rights of the land- 

holders over them.” 
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'Hilt se<.'!ii^to li 0 a quiteclear provision 
\\hx[ f.ir as tauk beds are capable ol 
b)(.in ;4 cuUivatcil or used in any such 
.iii.mner, theri-^htsof tlie land-holders over 
them are not- oH'ectod l)y tlie enactment 
of S. 20. Then Mr. Narayanamurthi 
seemed to ari'iie tliat since this class of 
laud does not come within the dohnition 
of *')>rivato land” wo must tako it as 
raiyati land, but there is no warrant or 
authority for lliat proposition, fn fact 
tho definition of "raiyati land” contem¬ 
plates the existence of non-raiyati lands 
wliich are not j'rivate Ian Is. If the land 
in suit is not raivati tiiedcfondant is liable 
to I'O ejected, unless ho could make out 
that all lands whioli are not private lands 
aro to be I roateil on this same tooting as 
raiyati lands. Such a presumption as we 
have said is clearly negatived by the 
wording of Cl. Ifi, S. 3. We therefore 
hold that the decision of the Subordinate 
Judge is right and tho appeal must be 

dismissed with costs. 

.'iN./ R.K Appeal dismissed. 

A. I. R. 1919 Madras 580 

Oldfield and Seshagiri Aiyar, JJ. 
K.A.M. A. K.Kaliyappa Nadar— 

Plaintiff—'Petitioner. 

G. N. Grigori Pillai and oi/iers’-De¬ 
fendants—Opposite Parties. 

Civil Revn. Petn. No. 70i of 1918, 
Decided on 19th February 1919, from 
decree of Sub-Judge. Tinnevelly. in Small 
Cause Suit No. lf)46 of 1917. 

Limilation A ct (1908), Art. 75-lnslaIment 
—Whole amount to be paid on default 
“on demand without reference to future in¬ 
stalments’—All instalments ceasing to run 
in 1910-Suit in 1917 within three years of 
demand held barred. • 

Whero a bond dated 1001 and I'.iyablo by in- 
stalmeats provided that the whole amount due 
should be paid, in default of any inslalmcut, ‘on 
demand without reforenco to future iiHlalraeiits’. 

Ueld: th'it after all the instalment'; had ceased 
to run in 1910, a suit brouglit In 1917 within 
three years of a dmnand made for payment was 
barred’ 9 Mad. 271 aud 43 I. C. 191, FoU. 

LP 5S3 C 21 

Per ScsfiT^iri Aiyar, J.—The provision for 
demand is to anticipate the due date and to en¬ 
able the creditor to call in all the instalmentary 
pavinonts without referenceito the dates fi.sed for 
their receipt. When the instalments had ceased 
to run, there can be no question of demand or of 
oxercising a right or option. IP 583 C 2] 

K. V. Sesha Aiyangar—(oT Petitioner. 

C. B. Subramahamja Aiyar~lo Oppo¬ 
site Parties. 


Oldfield, J. —It is not disputed thali 
a (leinand must be made by plaintiff be¬ 
fore he can sue. The only question is 
whether he in entitled to postpone the 
starting point, from which time runs, 
indefinitely by postponing his demand. 
The decisions in Mackenzie v. Tiriivenga- 
(1) and Lackakkummal v. Soh 
kayya Naick (2) conclude the matter, 
The civil revision petition is dismissed 
with costs. 

Seshagiri .\iyar,J.— I feel no hesi¬ 
tation in agreeing, with tlie conclusion of 
the Court below. The bond was executed 
in 1901 and the monthly instalments 
w’hich would exhaust the loan would 
have come to an end in 1910. This suit 
was brought in 1917, within three years 
of a demand made for payment. "Ihe 
learned vakil for the petitioner contends 
that although the whole of the amount 
had become payable in 1910, it is open 
to him any time after that date to make 
a demand and to sue within three year9| 
of such a demand. In my opinion the 
provision for demand was to anticipate 
the due date and to enable the creditor 
to call in all the instalmentary payments 
without reference to the dates fixed for 
'their receipt. When the instalments had 
ceased to run, there can be no question 
of demand. The language is “on demand 
without reference to future instalments.’ 
That language implies that the instal-l 
raents are still running. When they 
come to an end, there can bo no question 
of exercising a right or option. I respect¬ 
fully adopt the terse language of Muthu- 
swamy Aiyar and Bamlt, JJ., in Macken¬ 
zie V. Ttravengadaihan (l), where they 
say with regard to a document containing 
a similar stipulation: 

' la effect it ersates a case of election as cacb 
instalment becomes overdue, and after 
instalment becomes overdue there can be o 
election, for the obvious reason that there are o 
two obligations to elect betweaa/^ 

A similar view was taken in LacUodi- 

Icammnl w. Sokkayya Naick (2). J 
therefore of opinion that the Court belo' 
was right in dismissing the sui!; as ar- 
red by limitation. The petition sho^ 
be dismissed with costs. 

s.N./r.k. Petition dismissed- 


(1) 11=861 9 Mad. 271. 

(2) U9181 48 I. C. 191. 
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A. I.R. 1919 Madras 581(1) 

Sadasiva Aiyar and Bakewell. JJ. 

Meda Appellant. 

V. 

Papiredi Gari Chinnayya — Respon¬ 
dent. 

Seccnd Misc. Appeal No. 71 of 1916, 
Decided on 10th October 1917, against 
order of Temporary Suh.Judge, Cud- 
dapah. in A. S. No. 71 of 1916. 

Civil P. C. |190S), Ss. 144and 151.0.21, 
R. 90—Order refuting lo let atide execution 
tale reverted in appeal—Auction-purchaser 
not party to proceedings—Restitution, claim 
to, it not maintainable. 

Aq order relusing to s^ot aside an oxecutioa 
saleuoder 0. 21, R. 00, Civil P. C., was reversed 
oq appeal. The auctioa-porebaser was not a 
party to tbo proceedings. Tbe judgment-debtor 
applied for restitution of the property from tbo 
aucticn-purchaser: 

Held: (1) that S. 114 did 'not apply, inasmuch 
as no decree bad been varied or reversed on ap* 
peal but only an order under 0. 21, H. 00, refus¬ 
ing to set aside a sale in execution; (2) that an 
order could not be made under S 151 on the 
analogy of S. 144. inasmuch as the auelion-pur- 
chaser was not a party to the proceedings insti¬ 
tuted for setting aside the sale. fP 581 C 1] 

V. liamesam—ioT Appellant. 

N. Chandrasakara Ayyar—lot Respon¬ 
dent. 

Judgment.— S. 144, Civil P. C., can- 
loot in terms apply as no decree was 
ivaried or reversen, but only an order 
under 0. 21. R. 90, refusing to set aside 
a sale in execution, was reversed by the 
appellate Court. Assuiriing that S. 151, 
Civil P. C., allows an order for restitu¬ 
tion in appropriate cases, oven though it 
does not fall under S. J44, Civil P. C., 
such an order cannot be made on the 
analogy of S. 144, unless the auction.pur- 
ohaser was a party before the appellate 
Court which set asidethe sale in the pro- 
oeedings instituted for setting it aside. 
The mere fact that the decree-holder 
was a party to those proceedings will 
not sutlice us tlie Court auction.purchaser 
is not the repreientative of the decree- 
holder. Manickka Odayan v. liaja’ 
Qopala Pillai (l), which held otherwise, 
has been disapproved of in Nadamuni 
/ V. Veerabhadra PH- 

lat (2), to both of which decisions the 
present learned Chief Justice was a party. 

Tbo Munsif says that theauotion-pur- 
ohaeer neei not at all be a party to any 
proceedings for confirmation of or setting 

The petition for restitu- 

U) liy071 80 M id. 607. - 

(9) [1910] 84 Mad. 417=8 I. 0. 429. 


tion does not ex|'re<isly state that tho 
Court auction purt-ha'^or was apartytothe 
proceedings takonfo havotho auction sale 
set aside. No records have boon pro¬ 
duced before us to ostUilish that fact. 
We theroforo cannot hold tint S. 15i ein- 
jiowers the Court to piss an order for res¬ 
titution against tho person not shewn to 
be a party to. and so hound by tho order 
of the appellate Comt setting aside tlie 
sale. The appeal is dismissed with costs. 

S. n./r.k. Appc.il ilismiased. 

A. I.R. 1919 Madras 581 (2) 

PKlLLirS AND KUMARASWAMISASTRI. JJ. 

Kadir Mohideen Sohib and others-^ 
Plaintiffs—.\ppellant3. 

V. 

Abubnkkar Sahib - Defendant—Res¬ 
pondent. 

Second Appeal No. 1420 of 1917, De¬ 
cided on 11th September 1918, against 
the decree of Suh.Judge, Coimbatore, in 

A. S. No, 142 of 1910. 

Limitation Act (1908), S. 12 (Sj-Appeal 
—Arrangements made for delivery of copies 
during vacation—Calling of printing charges 
on last Court day before vacation—Payment 
onre-opening day—Whole period of vacation 
should be reckoned. 

Where under a rule arrangements are made by 
a Uigb Court for delivery of copies during tbo 
Court vacation, it is necessary that all steps for 
obtaining copies should be taken during the 
vacation. -- • . [P 582 C 11 

Where tberclorc printing charges were called 
for on tho last Court day before the vacation and 
they were paid ouly on tho re-opening day of the 
Court: 

//«■/</; that the whole period of the vacation 
must bo reckoned in computing the period of 
limitation: i'J I. C. Old, Appl. : 2'i ]!<m. 584 
and I't All. 012, fjtA. [V 5«2 0 2 1 

T, Narasnnhu Aiymigar-, K. Rajah 
Aiyar aod li. Gonapathij Aiyar—lor 
Appellants. 

S. T. Srinivasagopalachariar—iot 

Respondent. 

Judgment. —A preliminary objection 
is taken that this appeal has been filed 
out of time. It was originally filed on 

30th July 1917 with a certified copy of 

the decree. The decree was passed on 
31st March 1917, and'therefore filing on 
30th July was considerably more than 
90 days after tho decree. The time oc¬ 
cupied in obtaining tho certified copy is 
only seven days, and assuming that this 
presentation on 30th July was a valid 
presentation the appeal is clearly 
timebarred. If this presentation is- 
not valid, we have to consider whet¬ 
her the presentation on 9tb August. 
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with the printed copies was in time. 
TIu' application {or printed copies 
'Viis nvade on 11th April and print¬ 
ing charges were called for on 2Sth April, 
riio Court closed for the annual vacation 
on the 29th. On 5th May the copy applies, 
tion was dismissed for default of pay. 
menb of piinting charges, and on the 
re-opening day, 2Qd July, a fresh applica¬ 
tion (or copies was jiut in and they were 
supplied on 6th August. The question 
is whether the appellant \\as bound to 
pay tho juinting chjiiges called (or on 
28ih April before tho re opening of the 
Court on liiid July or, to pub it inanolher 
form, wh dhcr llie copy application was 
riglitly dismissed on 5bh May for non¬ 
payment; for il tliG period of the vaca- 
lion cannot bo deemed to be part of the 
period roiuisibo for obtaining copies, the 
appeal is certainly out of time. It has 
been recently held by a Bench of this 
Court to which one of us was a party. 
Second Appeal No 1545 of 1917 [Komuru 
Appalaswami v. Palli Narayanasioainij 
{l)J that when a party failed to take de¬ 
livery of a copy during the vacation he 
was not entitled to deduct the period 
intervening between the time when the 
copy was ready and the end of tire vaca¬ 
tion, for in accordance with the High 
Court's rules, a notification had been pub¬ 
lished that arrangements would be made 
for granting copies during the adjourn¬ 
ment of the Court. In accordance with 
that case the period of the vacation hare 
also could not be deemel to be requisite 
for obtaining copy, for there was a noti¬ 
fication that arrangements would be 
made. 

In the Coimbatore Court from which 
this appeal is filed, the notification in- 
stead of saying that arrangements will 
be made for grant of copies reads: 
“Arrangements be made for delivery of 
copies”, and it is contended that this did 
not moan (hat money will be received 
for printing charges. Wo think however 
that if arrangements are made for deli¬ 
very of copies and -pplications are 
allowed to be put in up to the close of 
tho last working day, it necessarily 
follows that arrangements will be made 
for all the necessary steps being taken 
between the application for copy and the 
final delivery, and one of these steps is 
the payment of printing charges. ^ That 
the appellant was aware that this was 

(1) L1910] 49 I.O. C26. 


the practice is shown by his affidavit, in 
which he says that he remitted the 
money on Ist May to his aakil and that 
bis vakil omitted to pay it into Court. 
The whole period therefore of the vaca-i 
tioQ must be reckoned in computing the 
period of limitation; and the appeal is 
certainly out of time. Appellant cannot 
rely on the cases reported as Tukaram 
Gopal V. Pandurovg Sadarom (2), and Si- 
yadatu7inissa v. 'Muhainmad Mahmud{S) 
for he did not file the appeal on the day 
after he received the copies, and was 
guilty of a day’s delay in paying printing 
charges. 

It however appears that the only de¬ 
fault committed by the appellant was in 
not seeing that his vakil paid in the 
printing charges he remitted. Except 
for this omission, he was throughout 
diligent and lost no time in again apply¬ 
ing for copies and p eseobing the appeal 
after they were granted. Under S. 5, 
Lira. Act therefore we excuse the 
delay. 

To turn to the merits: the plaintiffs 
sue for a permanent injunction restrain, 
ing tho dolendant from ofiening a certain 
sluice and taking wa-er from a channel. 
The District Munsif gave a decree rec- 
training the dolendant from opening the 
channel at the place where be has cut 
the side of the masonry channel. Id 
appeal, the Subordinate Judge dismissed 
the plaintiffs’ suit. The lattre’s decreed 
based on the fact that there is no evi¬ 
dence that the defendant cut the brick 
built channel, and therefore the plaiotiff 
is not entitled to an injunction. Objec¬ 
tion is taken to this finding on the ground 
that there is a certain amount of evid¬ 
ence that the defendant cub the channel, 
and no doubt there is an ambiguous 
statement in the P. W\ I’s cross- 
examination that tho defendant cut this 
channel and also a statement in examina¬ 
tion-in-chief of P. W. 5. However 
it is nob alleged in the plaint that the 
defendant cub tho channel, bub, on the 
contrary, the defendant alleges in bie 
written stabment that the plaintiff brea¬ 
ched the channel and the plaintiff took 
no issue on this point. The District 
Munsif based his finding as to the breach 
on his own personal inspection; bub inas¬ 
much as he did not see at the inspection 
the remainder of this ch annel which wa^ 

(2) UOOll 25 Bern. 584. 

(3i U8'j7j 19 All. 342. 
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ruDning nDd6rgroun<3, lus iuspeotion was 
nob of very much value and in any case 
he should nob have based a finding solely 
upon it. In bhe appellate Court, a fresh 
commission was issued and the Cominis, 
sioner found traces of brick buittcbannel 
underground, and it is this channel 
which the defendant alleges was used by 
the plaintiff in accordance with the per. 
mission granted by Government in 1873 
and he further alleges that of late years 
the plaintitf has been using another 
channel up to the point Tin the Com¬ 
missioner’s plan. No doubt there is 
a breach intheoriginalhiickhuiltchannel 
between the points T and L. Bat we 
think wo must accept the Subordinate 
Judge's finding that the defendant did 
not cause this breach. In that view, 
the plaintilis are not entitled to any 
injunction, and as ragirds the injunction 
prayed for that the defendant should be 
restrained from opening the sluice re- 
ferred to whicli is on the defendant's 
land the plaintifi's have no right to in- 
torfere with it. The plaintiffs' suit 
must therefore fail. 

But with a view to avoid further libiga. 
tion we think it advisable to give the 
plaintiffs a declaration, to which the de¬ 
fendant consents, to the effect that they 
are entitled to restore the brick built 
covered chinnel to its original state bet¬ 
ween the points T ajd B. But it must 
be noted that llic cliannel must bo a 
covero 1 channel, as that has been found 
by tlie Suborilinale Judge to bs the na¬ 
ture of the original cbannel. Sul)jcct to 
this declaration, the plaintiffs' suit is 
dismissed with costs throughout. 

S.N./R.K. Decree modified, 

A.l. R. 1919 Madras 533 (1) 

Ayung and Phillips, Jf. 

Smdarivm /Ij/j/ar—Appellant. 

v. 

Emperor—0[>po^\te Party. 

Criminal Rovn. No. 655 of 1917, De¬ 
cided on 2Ub November 1917. 

Criminal P. C. (1898). S. 562-'‘CheaHr>g” 

offence under Penal Code 

(1860), S. 420. 

The word “cheating'' Id 8. 662,Criminal P. 0. 
cannot b.i siven an extended meaning so as to 
cover an oireoc-} nndat 8. 420,1. I*. C : A I R. 
1915 Dom. 145, Foil.] A. 1. U. 1914’ Ail. 191 
•DiJ«./rom. CP6S3C21 

K,S. Jayarami ^yi/or — for Appel, 
daot. 

C. Naratim’id Chariar —tot the Crown. 


Band Acqn. Collr. Madras 58:1 

Order.—The question for doci sion in, 
this case is wliother we can give an nx 
tended meaning to the word “cliovting'' 
in S. 562, Ci iiuinal P. C. ho uh to cover 
an offence un lor S. 'IJO, I. p C. (clmab- 
iog and dishoiH'slIv iiuhicing dolivoi y of 
property, etc.), Wo shouM bo glad tv 
do 80 , as we recognize tlril e'liially strcii:- 
reasons on public iin.l liiimanitari;u‘ 
grouuds may exist for lenient troatmont 
of an offence umier either section, On 
the other hand, a careful consideiafior; 
of the wording of S. 5 i2, Crimiiui! P. C., 
seems to preclude the possibility of sucb 
a construction. If the term ‘cheating' 
is to 1)0 held to cover offences under 
Ss. 418, 410 and 420, I, P. C., which aio 
included with S. 417 in the same group 
in Sch. 2, Criminal P. C., a similar ex¬ 
tension muHt bo allowo'l to the terras 
"theft" and ‘dishonest misvppropria- 
tion." The former must be lield to co^’er 
offences miler Ss. 380, 3sl aud 382, 
I. P. C.,aul tlu litter ollences under 
S. 4 OI. I. P. C. But sucii a construc¬ 
tion is impossible in face of the fact that 
the legislature has specifically meutionod 
"theft in a builJiog" (8. 360, Criminal 
P. C.) in S. 562, Criminal P. C. in addi¬ 
tion to simple theft (S. 379). The in¬ 
ference is irresistible that "theft in a 
building" was not iutendel to be included 
in t!ie term theft" and wo cannot give 
a uarrow interpretation in the case of 
"theft” and a widoono in bhe cased 
"cheating". 

The view we have baleen is in accord 
with thiit oxpic5^;*J by a Bench of the 
Bombay High Couit in Emperor v. 
2?uw?;(tn ( 1 ). The only authority bo the 
contraiy is that of a single Judge in liar 
Narayo.n v. liamji Das (£) from which 
we must .respectfully disiont. We set 
aside the order of the Subdivislonal Ma- 
gistrate and direct him to dispose of the 
case according to law, 

S. N./r k . Order set aside. 

(1, A. 1. K 1'J15 Boro. l.'oV7bi^ 

(2) A. I. R. 1914 All. I9l=i!3 I. C. 743. 

A.l R. 1919 Madras 583 (2) 

Aylino and Kui.shn.\n, JJ. 

T. K. Parameswara Iyer and others — 
Petitioners. 

V. 

Land, Acquisition Collector, Palghai 
and Opposita Parties. 

Civil Revn, Petn. No. 853 of 1917, 
Decided on 22Dd October 1918. 
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a Rand Acquisition Act fl of 1894) S IS 
' I - Any f.c-rsor, int.-resled" includes person 
cla.ui,. i.t’rest ni compensation-Applica- 
:-)u by oucn pcrson-Collector ha. no power 
to r'^fuse to make reference. 

■ - <:"• v-. M) ‘any person interested” in S IS 
’ndud,n>:i person clai.uiui; an interot 

'■ >ilipeUS ifirj’l. 

I lie Ooilootor has no power 
by a per--on si-itin 


on an 


in the 
LP5SI G 1] 
ap licaCion 
in 


,, A)Ut; .a cl siin to an interest m 

he c .m..oosation to make a reference, to decide 
w, et)„.-r tne claim is w. il founded and ho is not 
aiUhori/-d tj o'fii^e to ni.ike the reference he- 

^1" FS- ^ 115-Proceedings 

under Land Acquisition Act are juHicial- 
Lollector refusing to make reference—High 

I - Government of 

India Act (1915), S. 107. 

l'r.c,v.iin’s iniier I'.irt S. Land Arqnisition 
Act are j,Ill )„ thiranerand au order bv the 
oil ctur r. fiMnetj make a reference is open to 
I.V me lli;;h Court Under S. U5 Civil 
1> c'll- v" tn p n ' of India Act; 

Oai. f Co and H /. C. 107. l.xpl 
^ , [P 581 C 2; P 585 01] 

0. K. Anantha Krisluici Ahjnr and P. 
6. Naraiianafiu'nmi Aii/ar — lor Peti- 

tioners. 

K Uameicnn—for Opposite Parties. 
Ayling, J,—In this case we are asked 
to revise an order of the Rovnue Divi- 
sionai Oflicer of Palgliat dismissinj^ 
petitioners’ application under S. 18, fjand 
Acquisition Act (l of 1894), for a rofor- 
ence to the Court regarding his award of 
compensation for certain lands of a Oa- 
vaswom acquire! under the Act. The 
order is very brief and runs thus : 

These persons do not appear to be the accredit- 
ed repro^entalivcs of the Dovaswom. The petition 
IS therefore, rejected/' 

That the order is illegal hardly admits 
'of doubt. S. 18 enables ’any person in¬ 
terested, who has notaccepted the award”, 
to require” a reference ; and S. 3 (b) 
Idehnes “person interested” as including 
all persons claiming an interest in the 
compensation. As long as the application 
sets out a claim to an interest in the 
compensation, it is no part of the Col- 
lector’s duty to decide whether the claim 
IS well founded : and he is not authorized 
bo refuse to make the reference merely 
because he may think it is not. Peti¬ 
tioners in their application in the present 
case undoubfcelly claim an interest in 
the compensation as trustees and mana¬ 
gers of the Devaswom to which tlie 
acquired property belongs ; and they 
have not accepted the award. 

It is however contended by the 
Government Pleader that however illegal 
the Revenue Divisional Officer’s order 
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may be it is not one with which we can 
mierfere either under S. 115, Civil P C 
or S.:-107. Government of India Act, ha 
cause It IS not the order of a “Court" 
subordin.ate to this Court. He relies 
rnainly on a recent decision of this Court 
Messrs. Pest A CV. Ltd. v. Deputy 
CoJector, Madras (l), which undoub- 
terlly supports him, although aftercareful 
Hnd respectiul consi.leration I am unable 
to agree WAth the view of the learned 
• U{ .,os. The latter is not based on 
mlepcndent reasoning so far as the 
judgment discloses, but on two earlier 
oases, which do not appear to bear the 

mterpretation put upon them, and it is 

certainly opposed to the weight af autlio- 
nty in other Courts. The cases referred to 
^re Lera V . Sect/. o/Stale(2), and RritisH 
Jndia Steam Navigation Co. v. Secy. 
of State (3). An examination of them 
shows that both dealt with the power to 
revise the award of a Collector under 
b. 11 of the Act. and with the nature of 
the proceedings, which led up to. and 
terminated in such an award Their 
Lordships of the Privy Council in tha 
III St else say that the proceedings result¬ 
ing in this award are administrative and 
not judicial; and the learneil Judges of 
the Calcutta High Court in the second 
case take the matter practically no fur¬ 
ther. They in fact specifically reserve 
the question before us cf whether the 
order of a Collector refusing to makes 

reference under S. 18 is subject to revi¬ 
sion by the High Court, while at the same 
time they refer to a case of Administra. 
tor General of Bengal v. Land Acqnisi. 
Uon Collector (4) in which it was held to 
e rovisable. Neither case is therefore 

an authji.*v for the proposition that it is 
not rovisaou. 


On the other hand the case last quotedj 
13 clear authority for holding that there 
is a distinction between Part 2 and Part 
3 of tlie Act, and tliat in rejecting an ap- 
plicaUon under S. 18 a Collector acts 
judicially and his order is subject to re¬ 
vision by the High Court. Although 
Mookerjee and Sharfuddin. JJ., in British 
India Steam Navigatiin Co. v. Secretary 
of State (3) left this point open, as not 
necessary for the decision of the case be- 
fore them, ^h e decision in Administrator- 

(1) 119161 ^’G L C. 62L 

(•>) ilJOSl 82 CaJ. C0.^=.82 T. A. 93 (P. 0.), 

(3) liyiOl 38 CaI. 230=8 I. C. 107. 

(4) [1903] 12 O.W. N. 241. 
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General of Bengal v. Land Acquisition 
Collector (4) was followed by another 
Bench of that Court in Krishna Das Hoy 
V, Land Acquisition Collector, Pabna (5) 
as well as by a Bench of the Patna High 
Court in Saraswali Pattack v. Land 
Acquisition Deputy Collector of Cham- 
paran {6}. I am moreover inclined to 
take the same view. The proceedings 
under part 3 of the Land Acquisition Act 
are undoubtedly judicial in character, and 
although the part played in them by the 
Collector is small, he is far from being a 
mere post otJice or channel for transmis¬ 
sion of the representations of the persons 
interested. He has to determine whe¬ 
ther the application satisfies the condi¬ 
tions of the proviso to S. 18, and in tnak- 
ing the reference ho has to set out tlie 
grounds of his own award, and his opi¬ 
nion as to what persons are really inter¬ 
ested in the land acquired. I think he 

n^y be considered to be acting as a 
Court.” 

I may add that unless such an order is 
open to revision it is not clear what re¬ 
medy a person aggrieved by it possesses. 
In Messrs. Best it Co,, Ltd., v. Deputy 
Collector, 3/adras (l) the learned Judges 
were dealing with an application fora 
mandamus under S. 45 Specific Relief 
Act. The effect of proviso (dj to that 
section is to exclude cases where the ap- 
plicant has any other specific and ade¬ 
quate legal remedy: and it was in order to 
determine whether this proviso applied 
that the question of the admissibility of 
a revision petition had to be considered. 
It was even argued before us that for this 
reason the ruling was an obiter dictum; 
but while this argument is unsound, the 
circumstances under which the point arose 
may perhaps be looked to. However that 
the remedy by way of 'manda- 
mufl” is only available within the origi- 

nal civil jurisdiction of this Court; and I 
feel very doubtful how far the altorna- 
tjve reliefs suggested by the Government 
pleader (a suit for damages and a suit 
under 8. 55, Specific Relief Act) are avail, 
ab 0 to parties in the plight of the present 
petitioners. That some remedy should 

bo at the disposal of parties aggrieved by 
an abntrury order like the one before us 
IS incontrovertible. I am of opinion that 
the order is open to revision, and if so. it 
18 cert ainly one which we should sot aside. 

(4) liiiu 13 1.0.470.' . 

(6) 11917 89 I. C. C50. 


I would set aside the order of the Revcniio 
Divisional Ollicer and direct him to make 
a reference to the District Court, as pro¬ 
vided by law. Costs of tliis potiiion will 

bo provided for in the District Judge’s 
award. 

Krishnan, J. -The main argument 
before us in this ciso baa been on the 
question whether wo have power under 
S.liS, Civil P. C. orunderS.lOT. (iovein- 
ment of India Act to revise the order 
of the Revenue Divisional Officer as the 
Land Acquisition Collector, refusing to 
refer to the Court under Ss. 18 and 19 of 
Act I of 1894 the application filed by the 
petitioners under S. 18. The learned 
Government Pleader contended that in 
making his order tlio Divisional Officer 
was acting in his administrative capacity 
only and not as a Court subordinate to 
the High Court and there/oro his order 
however illegal it might he, was nob 
open to be revised by us under our ro- 
visional powers. Ho has relied on the 
ruling in Messrs. Best k Co., Lid. v. De¬ 
puty Collector, Madras (l) in ids favour. 
On the other hand the learned vakil for 
the petitioners has drawn our attention 
to the rulings in Administrator-General 
of Bengal v. Land Acquisition Collector 
(4) and Sarnswati Pattack v. Land .Ic. 
quisition Deputy Collector of Cham- 
paran (6), whore under similar circum- 
stances the High Courts of Calcutta and 
of Patna held that they had power to in- 
torfere in revision and did so. 

Thougli the question is not free from 
dilliciilty. Jam incline 1 to think that 
as liotween the two views above stated 
we should adopt the latter becaii-e it is 
consistent with tlio language and sclioino 
of the Act and iiecauso if wo do not do so, 
there will be no proper and adequate re- 
medy to prevent a misuse of power by 
the Land Acquisition Collector who, by 
adopting the simple expedient of refusing 
to refer, may prevent an inquiry by 
Court into the correctness of his own 
award; at any rate in all cases arising 
outside the presidency towns. The re- 
medy by mandamus under S. 45, Specific 
Relief Act, whicli was adopted in Messrs. 
Best k Co., Ltd. v. Deputy Collector. Ma- 
^r(i«(l), id available only within the 
ordinary original civil jurisdiction of the 
High Courts and not outside it. The 
learned Government pleader suggested 
that on the principles laid down in Luch- 
meswar Singh v. Chairman, Darbkanga 
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jVm’, ■ . I :(>■ (7), Gae\ :war Sarkar of 
' V, ’lau'ili! Kiu'hrahai KaUur- 
• ( >'' ) and Riivieswar Singh v. 

lie (9) tbo petitioners had a 
- ]• to suo for dami"Qs: but even if 
' 111 ' i> >’i. «liich 1 express no 

.'I'inion, it is not an adcipiate or satis- 
fa(!‘or y roiny-ly. It was also siijti^esled 


!)>• him tint an action might lie under 
S. JO. Si eeitie Ifelief Act, to direct the 
Collector hy a inauihtory injunction to 
mako i ho reference he refused to niako. 
N’o .;iu,horit:cs liave boon citol in support 
.■>f this sii jije-'f.ion and it seetns to he of 
<louiitfnl vili'liry. But whe'her the 
?^0titioijors invo c.nother remedy or not, 
f fh:ijk Ai!'hrjuh! interfere if we liave 


' I 0 power to do so. 


It seems to me that a careful cou- 
sid jaiiuii of Llm schome and language of 
pui ;j of the Act Itrads to the conclusion 
:.!i ,t the vct of the Collector in refusing 
to :ii »ko a reference under S. 19 is a judi- 
ci.il.\ct. Now it cannot be denied that 
tlij pi uceediogs under part 3 which result 
in an award of the Court are judicial 
proceedings and by virtue of S. 54 the 
Court is subordinate to the High Court, 
Ss. 18 and 19 provide for the pro:eduie 
to he adopted to init-iito tlioso proceed¬ 
ings. Ordinarily a proceeding is com¬ 
menced in a Court of law hy tlie jire- 
sentalion of a plaint or a petition to it; 
but the Land Acquisition Act has adop¬ 
ted a somewhat dilTcrent method, viz., 
tlie presentation of the application to the 
Collector. If the requirements of S. 18 
aro complied with the Collector has no 
option but to make the reference, and in 
doing so, in addition to tbo statement to 
bo sent hy him under S. 19, Cl. {ll, ho 
has to attach a schedule of the particu¬ 
lars of tlie notices served and of tlio 
statements made by the parties. The 
objection petition itself is forwardel to 
the Court. The limitation fixed under 
S. 18 has also reference to the filing of 
the objection petition. It seems clear 
therefore that the proceedings which 
culminate in the Court’s award com¬ 
mence with the filing of the application 
■under S. Ih. As soon as it is filed tlie 
matter of the amount of proper com- 
ponsation assumes a litigious form and 
becomes a contentions proceeding between 

(7) 11891] IS ai- 9)=17 I. A. 90 (P. CJ. 

(8) liy03; 27 B lu. 344=30 1. A. (jO (P. C.). 

(9) U007] 24 Cal, 470. 


tho owner and the Collector. It was 
hold hy Chandavarkar, •!., in In re Land 
Acqnisilton Act, In re Rustomji Jijibhai 
(lOj that the application under S. 18U 
in the nature of a plaint in a suit. But 
whether it he a plaint or a petition T con¬ 
sider it to he the first step in the judi- 
cial proceedings and to be an integral 
part of it. It follows therefore that if 
the Collector decides to reject it or 
passes auy orders regirding it he does 
so judicially au<l not a iriiiuistratively; 
for a judicial pioceeding ouce com¬ 
menced cannot be atl'ected by admioi- 
fitrative action. The questions that 
the Collector may have to decide under 
S. 18, viz., whether the applicant ie a 
person interested within the meaning of 
the Act, whether the application is iu 
proper form and whether it is in time 
are all questions that have to be decided 
judicially. If therefore the Collector 
takes upon himself to pass an order 
which has the etJeeb of rejecting the pe¬ 
titioner’s application and of preventiug 
his claim being tried by the Court, I see 
nodillicutty in holding that it should be 
treated as a judicial order subject to our 
revlsicnal jurisdiction. 

The ruling in Messrs. Best ic Co., Ltd. 
V. Depnts’ Coflcclor, Madras {[) has no 
doubt taken the contrary view, hut with 
every respect to the learned Judges I 
regrot I am unable to adopt it. The 
ruling in it on the point bofore us seems, 
as pointed cut by my loavnol brother, to 
be based entirely on what a|>pears to be 
a wrong impresion of tho scope of th® 
rulings in Earz v. Seen, of Stole (2) 
and liriiish India Steam Navigation Co. 
Secy, of State (3). which tho learned 
Judges purport to follow. Neither case 
dealt witlr a question such as the present 
one arising under Part 3 of the Act. The 
observation of the Privy Council is not, 
as stated in Messrs. Best fc Co., Ltd. v. 
Deputy Collector, Madras {l}, that the 
proceedings of the Collector are adminis¬ 
trative the matter comes before 

the Land .Acquisition Judge,” hut only 
that they are administrative * till they 
result in his award:” see Esra v. Secy, 
of State (2). 

In tho second case above cited the 
question arose with reference to an ap¬ 
plication by the Seev. of State to direct 
the Collector to pass a f resh award under 

(10) C1006] SO Bomrsn~ 
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6 . 11 . It was with veference to that that 
the learned Judges held, following Ezra's 
case ( 2 ), that they could not interfere in 
revision. When the cose of Adminis^ 
ira/or Genera/ of Bengalw. Land Acqui. 
sition Collector {^) was cited to them, 
they distinguished it on the ground that 
that case referred to a proceeding relat¬ 
ing to the Collector’s award. Th^'y did 
not dissent from that ruling: and it has 
eince been followed by the same High 
Court in Krishna Das lioy v. Land Ac¬ 
quisition Collector, Pahno- ( 6 ) and as 
already stated the Patna High Court has 
adopted the same view. 

• It would also appear thattheattenlion 
of the learned Judges in Messrs. P.est & 
Co., Lid. V. Dei^uty CoUecUr, Madras (!) 
was not drawn to the distinction between 
the position of the Collec*^or under 
Part 2 of the Act and his position under 
Part y. Td the former he acts practically 
as an agent of the Government in fixing 
the price to he paid and in taking posses 
sion of the land which is ac iuired. His 
award is not binding on the owner as he 
can ask for a reference under S. 18; nor 
is the Government bound till possession 
is taken, as it can under S 48 withdraw 
from the acquisition till then. It was 
with reference to these circumstances 
that his action was held to he an ad- 
ministrativo one by the Privy Council. 
Tliat ruling however is not decisive of 
the Cotlectcr’s position under Part 3 
where, as explained above, ho scores to 
act in a judicial ospacity as part of the 
Court and receives the objection petition 
and deals with it. 

I thoreforo agree with my learned 
brother that we should follow the view 
in Administrator-General of Bengal v. 
Land Acquisition Collector ( 4 ) in pre- 
ferenco to that in Messrs Best k Co 
Ltd. V. Deputy Collector, Madras (l) and 
hold that W 0 have power to interfere 
Ju revision with the order of the sub- 
divisional officer. On the merits there 
can bo no question that his order is 
wrong. In faot jf suhdivisional 
officer had looked at the definition of 

person interested” in 8. H (b) of the 

Act. 1 think he would not have passed 
the order he passed. In rejecting the 
application on the ground stated by him, 
when he had no power to do so, he must 
be taken to have aotel illegally in the 
Ciercise of his juriadiotion and we should 
therefore interfere under 8. 116, Civil 


P. C. I Rgroo to the order proposed by 
my learned brother. 

S.N./ll.K. Order set aside. 
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PniLLlI’S AM) KlilSlIN.tN, •!.[, 
Emperor 
v. 

Lal Bage —Accused—Pospondanf. 

Criminal Apiieal No, -27 of 1017, De¬ 
cided on 8th October I0l7, against Ac¬ 
quittal of Suh-divl. Mngistr.ife Guntur, in 
Crim. Appl. No. fO of 1017. 

Madrat Police Act il859), S. 46~Oblain- 
me of money by demand of ‘ manual" comes 

within S 46. 

Tlic merp (lemaod by n police officer of “oiamur’ 
or a customary payn.ciit with a viewtoex'cnd 
bis fanur to tbe person making tlie pa' ment ia 
in it'>p}f a tlne-it and coo-equently, tbeoktaiuiii(! 
of money by such a demand cornea witliin S 40. 

IP 537 C 2j 

E. B. Oslorne —for the Crown 

K. P. Padmanobha Pillai~for Ae- 
cueed. 

Judgment.—Tho prosecution case is 
that P, W. 4 pa'd thieo anr-as to accused 
asa^matnul.” The demand of the ‘ mamnl” 
is spoken to net only hy P. W. 1, but also 
by P, W. 2, and the payment of tho 
money was witnessed by P. W. 4. tho 
Circle Inspector. Tlie Sub-Magistrate 
who tried the case believed tlieso wit- 
nesses, and there is certainly no reason 
incur opinion for disbelieving P. W. 1 
who made Ids statement to the Inspector 
at the earliest opportunity. Accused’s 
story is that he paid three annas to P. 
W. I as earnest mouey for purchase of a 
goat, and that P. W. 1 returned the 
money as lio witlidrow from the l>argain. 
D. Ws. 1 to 3 are examined in support of 
this story, l)ut the prosecution witnesses 
were not cross examined as to their nre- 
sence at the’’scene of olTenco and the Sub- 
Magistrate has given good reasons for re¬ 
jecting their evilence. On the facts we 
think the Deputy M.igistrate has paid too 
little regard to the opinion of the Magis¬ 
trate who heard the evidence, an opinion 
in which we entirely agree. 

As regards the point of law the Deputy 
Ma’istrateoonsider^ thatallbiii elements 
necessary to constitute an offence under 
8. 46, Police Act are not established 
Tbe mere demand of a ’’mamul” or custom 
aiy payment made in order tc obtain 
the favour of the official demanding it is 
itself a threat and consequently the ck 
taining of money hysuch a demand comes 
within S. 46, Police Act. In this case 
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v.'O 11 1 ’. ('. . 1 110 eviileneo of P. W. 1 that 

li-- I'll 1 1 ' ‘.'lo polico were trouMin^ liiin 
'111 in A hes 1 ystnepoli'^e threatenel 
i.i'.M liiin to t!i3 [lolicp station. We 
I'Mouiro restore the conviction by the 
Slib Magistrate underS. -lb, Police Act and 
con'll in tlie sentenci of inprisoninent but 
reduce tho tine to lU. Id. 

N., n.K. Appeal allowed. 


A. 1. R. 1919 Madras 5S8 

Avling and Phillips, J.T. 

{Pijdi Appdia) Siir!ianara!ia7}a Knr- 
inadasu Xai/hi ani others —Plaintifls“ 


V. 

Inuijunii liiiiagovala Rao Gani —De¬ 
fendant — Respondent. 

Secon 1 Aripeals Nos. 1725 to 1869 of 
1913 and Memorandum of Objection in 
Second Appc.ll No. 1008 of 1913, Decided 
on 12tli January 1915, against decrees 

of the Dist, Judge, Vizagrpatam. 

(a) Madras Estates Land Act (1 of iSOSjS. 
40 (2) (3)-“Commutatlon” of rent is not 
commutation in its narrowest sense. ^ 

, The “commutation” of rent referred to 
is not commutation in its narrowest sense, 
was intended to cover something more than a 
mere arithmetical calculation of averages or 
application of a market price to 

into monoy. j* i\ac\a-fiAn 

fblMadras instates Land Act (1 of 
^ 2 ) ( 3 ) —Rent—Deter mi nation of ^Collector 
nnot exclude from consideration that ac- 
j„al collections were in excess than actual 


In determininc thereDttob5-p^id,the Collector 
cannot exclude from consideration the question 
whether the rents actuallv collected during the 
decennial period b’fore suit were in excess or 
what was legally due to tbo landlord.^^ ^ 

fc) Madras Estates Land Act (1 of 1908), 
S 40 (2) ( 3 )—“Maramat" charges are not 
•■r<.nt in kind or otherwise”. 

Maramat charges are not «ntmkindor other¬ 
wise” within tho purview of S. 40 of the Act aud 
they lio outside the scope of tho CoUcc or s .InA.r- 

mination. ^ • i I 

Judgment. ^ The only important 
question raised in this appeal is whether 
the learned District Judge has correctly 
appreciated the scope of S. 40. Madras 
Estates Dand Act; and in particular 
whether he was right in excluding from 
consideration th^ question of whether 
the rents actually collected during the 
decennial period before suit were in 
excess of what was legally due. The 
Deputy Collector found that the proper 
rent payable was a varam of Inlf tho 
gross produce, which gross produce he 
calculated to be 17^ pattis per acre. Ap¬ 


plying to this the average market value 
wliich he calculated to be Rs. 57-3.2 per 
garce of paddy, he arrived at a rate of 
rent of Rs. 12 and Rs. 13 per acre (for 
ditferont villages) or Rs. 36 and Rs. 39 per 
garce, a grace, as regards area, being taken 
to be e lual to 3 acres. The District Judge, 
on the other hand, has declined to hear 
arguments as to whether the rent has 
been illegally or, as the Deputy Collector 
puts it, "whimsically” eohancsd, and has 
simply applied an average market value 
of Rs. 65 per garce of paddy bo the grain 
rent? actually collected in the course of 
the ten years preceding the suit. With 
the question of whether Rs. 57-3-2 or 
Rs. 66 is the projier commutationrato 
(using the term in the strict sense) we are 
not now concerned. The only que3lioQ|3 
whether the District Judge was right iu 
declining to consi ler whether thograin rent 
acbu-ally paid exceeded what was legalW 
due: and tliis depends on the interpreta- 
tionofS. 40, Malras Estate Land .Vet. 
The section is headed commutation 
of rent” and the narrower interpre- 
tation {to which tlie learned District 
Judge is inclined) is that it provides for 
nothing more than the conversion, practi¬ 
cally by an ariiiimetical process, into a 
lixed annual cish payment of grain rents 
or rents varying with the crop. Tbs 
District Judge says: 

‘‘Section 40 does not, in my opinion, contcin- 
plato anything in the nature of a setllementol 
new rates of rent, but merely tho a=^certaiuffleB‘ 
of now rates of rent fairlv and reasonably 
lent to the grain rents actually in force.” 

The word ‘'commutation” read by itself 
is certainly suggestive of this meaning; 
and wo are hound to say that the section 
does not appear to have been happily 
worded or to be altogether free from 
doubt. There seems moreover to be no 
authority cn the point. But on reading 
the section as a whole, we are forced to 
the conclusion that it was intended to 
cover sometliing more than a mere antb- 
motical calculation of averages or apphea* 
tion of a market price to commute gram 
into money. The term “setclemenb o 
new rates of rent” used by the Distric 
Julge rather lends itself to misinterpre¬ 
tation in the other directions: ana ''' 
are not to be understood as stayang 
that the method adopted by the ^ 
puty Collector was proper. \ jg 
mere presence of CIs. 3 (b) and 3 {oi 
sullicient indication that something 
than commutation in the narrowest sen- 
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was contemplateiR The learned District 
Judge himself clearly ft-els the dilliculty. 
Ho says Cl. (b). suh.S. (c) provides data 
for purpose of comparison. Hut the 
existence of such a standard of compari¬ 
son indicates that it should he capable 
of being acted on. The section directs 
the attention of the Collector to Cl. (b) 
equally with Cl. (a) and the District Judgo 
is driven to allow that the two clauses 
may 

"provide two limits within which the Courts are 
at liberty iu the exercKo of reasonable and judi¬ 
cial discrelioii to fix tl;o definite money rental 
recjuired to be deletmiucd.” 

Clause (c) is e^jually significant, ft 
directs the Collector to have regard to 

‘'improvements effected by the land-holder or the 
raiyat in respect of the holding and the rules laid 
down by S. 3‘2." 

Now improvements effected by tlio 
raiyat cannot affect the rent; and the only 
possible meaningof the reference to them 
is that where a higher rent has actually 
been collected on account of them’, 
matters should be set right by the Col- 
lector in making the determination.” 
Similarly with improvements effected by 
the land-holder, the meaning can ouly be 
that effect is to begiven to the provisions 
of S. 32, if these would entitle him to a 
biglier rent than the averago ascertaiDOfl 
luoder CK 2. It seems clear to us that 
the Collector in determining the rent to 
be paid is not intended to confine his 
attention simply to ascertaining the rent 
actually paid year by year aud tl.c proper 
market value of grain at the tinio of each 
harvest; but is authorized and directed 
to have regard to other considerations, 
ft 16 argued in support of this narrower 
interpretation of S. 40 that Ch 11 sulli 
oiently provides for the determination of 
anything more than a mere commutation 
of gram into money. But that chapter 
provides-no remedy for an individual 
raiyat; andoveu where asulficiently largo 

proportion of land-holflera orraiyatsapply, 
It IS optional with Government to take 

MCion. In the present case, tliere are no 
improvemeDta to be considered under 

I™ '"■'‘“"Mo 

are do suffioioDtly reliable to render it 

possible 0 compare the rates arrived at 

under Cl. (a) with the rates paid for 
similar lands m the same or neighbouring 

villageg under Cl. (b). 

Bat it seems to us he was bound to 
consider the raiyats’ plea that the rents 


actually leviod iliiring tho iloconninl period 
wore in exc-s-i of ulmi, u;is legally ,jno. 
It is iirguod that S. ID Miak.is no Inovi- 

sion foj this. But as wi* liavi* seon, siih- 
S. (d) must I'O 11 Itdoi stt n > I ;i (•( ij) fel l i lip a 
wido discr tioii an I it is lo ho ohsorvoil 
that Cl. (;i) does nut snoak of rent. ;ie! 
ally colleoled but of lont iiceriiod iluo, a 
Somewhat notable vaiia'ion fiom itm 
l.inguagoof the corresponding seclienof 
the Bengal Tenancy .Vet, uliicli i.s otlior- 
wise closely followe.l. The plaint clearly 
states that the rent lias been illegally 
enhanced and tlie enhanced rents forcibly 
levied and para. 10 of the written state- 
ment shows tint tliis plea was well 
understood by the defendant. The Deputy 
Collector found as a fact that tlie rent 
had been arhitraiily or, as he puts it. 

whimsically” erdianced from time to 
time. The Di.stiict duilge acting on his 
interpretation of the section has declined 
to hear arguments on the question of 
enhancement; and heroin we think he 
was wrong. His refusal goes to the root 
of the whole determination and we must 
accordingly call for a finding in the light 
of the above remarks on the evidence on 
record on the following issue. 

What was the average value of the rent 
actually accured due under Cl. (a), adopt¬ 
ing the District Judge’s figure of Rs 66 
pergarce? The finding should be sub¬ 
mitted withm two months, and seven 
days will be allowed for filing objections. 
The only other point argued relates to 
the maramat charges. We think appeU 
lants’ contention that these are not "rent 
in kind oroth-n-wise” within the purview 
of the section is correct and that they lie 
outside the scope of the Collector’s deter- 
mination. [The District -ludge submitted 
a finding on the above issue, which was 
accepted by the High Court and the de- 
cree appealed against varied accordingly ] 
Second Appeals Nos. 1726 to 1853 and 
Memorandum of objections in second 
Appeal No. 1908 o/1913-Thes0 appeals 
and the mernorandumof objections follow 
the decision in second Appeals No. 1725 
of 1913. 

S.n./r.k. Decree modified. 


% 
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^n) Land *mpi oviTii^nls Loans Act (1883), 
S i tJi bole under S. ? 1 1)-Provisions of 
Revenue Ret ovi'ry Act apply lo .‘•uch sals— 
Sal'- is i*ee f.om prior encumbrances — 
Madr.ss Revenue Kecovery Acl (1864), S. 42. 

•I i ■> I r--.Mni;-. of S,-12, Madris K-v.-mie He* 
cv.-iv .Ai'. ii’l'l) lo a s.ilo uudof S. 7 (l)(c), 
Ijtud iiiii'fDVvfiienc Lo:ius .Act ID of 1883. Such 

fc ^al; is Irt c from prior oucuinbrances. 

IP 590 C 21 

JVr Sc'haiiri Aiiiar, .L—The Inugua^e of 

S 7 (c) •.iiiioiuits to a dvcUiration that the land is 
clui^-c.l with liiP payment of the revenue, ihe 
ciicttofS.‘1-J. Mmias Act 2 of 1804 is not only 
to di^cha.•^;Q pro-existiQi? euc.iiiihr.ance8 upon 
prop-riv on which the arrear is due out also pre- 
exi'tmg incumbrances upon every property which 
is brought to sale for arrears of revenue doe fr-.m 
the def.m'ter: 8 /. C. 414, F oil. LP aO 5 (j 11 

The effect of S. 7 {!) Id. Act IJ of 1^83 is lo 
mak'a d-'cUrati m on b-halfoftlie (tovtiuniout 
that'it has a first charge on the nropc ly for the 
loan advanced in respect of tb it oroyeriy just a< 
under S. 2, Madras Kevviuia Uocovery Act, the 
(lovornm^ut has a first char-c f-"’, 
Oiwnunimt r-v.ifiu', H 

(b) Land lmprovem*nt Loans Act (iSoJ), 
S. 7— Loan for making improvement Ulus- 

fact that the first ioitalment of a loan 
taken under Act 10 of 1SH3 was applied towards 
raoeting the cxDensos of 

merits alr^ad/ started on the Und or that an ex 

tension of time WAS granted by the G ivernnieut 

to the borrower, djcs not make it the less a loan 
raken for maki-g an improvement w-thia U 
meaning of the Act. R 5JU U <JJ 

(c) Inieroretation of Statutes Doubt re* 

Harding construction of section-Proviso to. 
® /•«« be considered. 

‘®l4r /.-Whore there is doubt as to the 

true moatting of the substantive part of a s ct.on 
iriHlraitimAtetoboktothe words of a proviso 
Ic, it in Older to determine which 

Avj'ir, /-Where the hiiiguago 
of a section is cl-'.ar and unambignous, the pro¬ 
viso should not b'l construed ns adding to any 
li^bt or disability created by the sretiou, but 
whore there is lootn for doubt regarding the con¬ 
struction of the section it-has alwa's been the 
practice to invoke the aid of the provKO to help 
in the propet iuterprct.ation of the se^chon^ ^ 

C. V. Ananthakriskna Aiijar—lor Ap- 
pelliint- 

V. Ramesam—ior the Crowe. 
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Ayling, J .—The main point for oar dis. 
posal in this appeal is the general ques. 
tion raised in the single issue {ramed; 
\Vheblier the provisious of S.. 42, iJadras 
Act 2 of lbG4 apply to a sale under S. i 
(l) (c), Land linproienjcnfc Loans .\ct 
(19 of Ibi-j); in other words, whether 
such a sale is free ol prior encumbrances. 
The Suhoidinate Judge has decided that 
it IS and in uiy ojiinion he is right. The 
point is not covered hy authority as tho 
cases quoted ou appellant s side, Ravui- 
V, Pit:hatkanni (l) and C/un- 
vas'imi Mudaii v. Tirumalai Piltaiiij, 
all lel ito lo sales un ler Cl. (a) [md not 
0!. (cjj, S. 7 (1). A comparisen of the 
various CU (j). (h). (c) aui (d) shows 
that tlio framers of the Lind Improve- 
lueiit Loans Act considere I that there 
was some suhstantial ditleience between 
a sale for arrears of land revenue of the 
land on which the arreirs accrued and a, 
sale for the same purpose ol other lands, 
whether belonging to tho defaulter or 
some one else. The same distinction was 
present to the minis of t!ie leirneJ 
Judges in tho earliest of the above cases, 
Rjmachandra v. Pitchaikanni (l); after 
referring to various sectiousof ilio Re¬ 
venue Recovery .Act tliev siv; 

''ilio inloiiiii'ii i> tloii'thni ilic [ iirchti-io is fres 
of pnoi'encambfaiic'8 only when ih i ifrcar ii 
• if p iblic roveune of wt’ic'i t!ie hind is the firs! 
security by statutory dtcUralion:’, 

and again, “arrear of abkiri ravenne is 
nob due upon any specific land owne.) j>y 
fcheahkari renter." This in fact seems to 
be the main ground on which their deci¬ 
sion is hase*!. T!ie julgment ittChin- 
na<iami Mu-lali v. Tirumalai P/fia* (2' 
also draw-i Mie same distinction. Tbs 
above decisions are therefore of no help 
to appellant in the present case, and to- 
deed indirectly tend to a conclusion ad¬ 
verse to him. The learnel vakil for ap¬ 
pellant has argued that the words in^‘» 
or any of the folio .ving inodes” and 
if” contained iuS. ? have reference solely 
to procedure and were not intended hy 
the legislature tn import the operationo 
S. 42, Revenue Recovery Act. T a 
weak point in this argument is that he i4 
unablo to indicate (and we are unable o 
dotec:) any difference between f'hs 
cednre laid down for bringing to sale 
lands on which arrears of 
have accrued and other lands 
sale for the same arrears. thj|^— 


(1) tl834l 7 M^d. 4.34. 

(2) 11902] 25 Mad. 572. 
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the inclusion of a special clause 01. (c), is 
unexplained. In this connexion reference 
has bean made to a decision of this Court 
in Secy, of State v. Pisipati Sanka- 
rayya (3), in which Miller nni 
Munro, J-1., held that all sales of land for 
arrearaof lanl revenue were free of en- 
cumbiances whether the lands sold were 
those on which the arrears accrued or 
lands belonging to the defaulter. It may 
be argued that on this view oftheh-v 
the enactment of 01. (c) in addition to 
Cl. (a) is in anv cise unnecessary. I 
think the explanation lies in the fact 
that the Land Improvement Loins Act 


is an Act of the Government of In li i and 
that there is no reason to suppose that 
it was framed with sole regard to the 
provisions of the Midras Revenue Re¬ 
covery Act. Othsr Revenue Recovery 
Acts in force in 1883 re''ogni55e’l a dis¬ 
tinction between the conditions of silo 
of land on which arrears had accrued and 
other lands belonging to the defaulter: 
vide Ss. 11 and 12. Bmgal Act 7 of 1863. 
Ss. 94 (f) and (g) and 108. Central Pro- 
Vinces Land Revenue Act 18 of 1831 and 
Ss. 133 and 135 of Act 17 of 1876. Oudh 
Land Revenue Act. Even assuming 
therefore that the framers of the Land 
Improvement Loans Act shared the view 
of the Mains Act 2 of 1861 taken by the 
learned Jnlges in Secy, of State v. Pisi. 
pati Sankaraijya (3;. this is not incon. 
sisteot with their having deliberately 
distinguished the cases, having in mind 
the provisions of the Acts in force in 
other parts of India. Even in this 
Presidency so, far as I am aware, the 
Secy, of State V. Pixipati Sankarayya 
(3) was the Orst case in which the 
broader view of theapplioahility of S 42 

was expressed; and with all respect’to 

the learned .Tulges in that case I am in- 
clined to think the learned Judges who 
decided Ramackandra v. Pitchaikanni (1) 
were inclined to take the narrower view. 
Ihere is no reason to suppose that the 
framers of 8. 7, Land Improvement Loans 
Act, acted under the impression that 
ere was no difference in this respect, 
lam^nolioed to think that while the 
words in all or any of the following 

stood alone, might be 
iDdioative only of procedure some wider 
roeapiog should be attached to the words 
as If In Cl. (o), when contrasted with 
the w ords according to the Drocednre 
(j?) IWlol B4 Had. 498ssa 1. 0. *U. - 


etc.," in Cl. (d). Tho use of the latter 
words is signilicanf, and shows at any 
rato that the framors of Mut Act had 
other words in mind-; which nd^lifc 
have been more Kiiit.ihly oinpl 'u d to os- 

press the moaning conien led f<.i hv :i[). 

pellaut 3 vakil. 1 iieio is hn,\c \ i i auoldtor 
argument to iny min 1 con.-lusivo on ihc 
point fiirnishel by Iho piovisu to the 
section which run.^: 

■‘Pi'jvidol thit 111 procoflic'' in (,( 

anv Und under C'. (cl sli .11 alT ct nny inii , .., 
in that, lanl wliioh I'Xi-iled bcfcjro tM.' d ii.i rf 
ibe order Rfaulin^ itn! loan oc!kt tlia-i ilio ii.- 

torc^t of the borroj/er aod of in s- of -ir 

persins bavin? cb on that, int-ir-r and 

where the loin ii ijrant-id undvr S. 4 wii|i tho 
ons-iut of .toother person, the ioterr&t of ih ,t 
person and of inortg ig-e^ of or persons baviD^ 
cbar?cs on that intere-t." '' 

This clearly implies that the interests 
of prior mortgagees are atVeotel hy a 
sale under Cl. (c) an 1 is in fict inca¬ 
pable of any other meaning Mr. C. V. 
Anantlnkrishna Aiyar’s only argument 
iu this connexion is that the words of 
a proviso cannot he used to extend the 
operation of the section to which it is 
attached. This is no doubt true and is 
cleirly established by the julgmenb of 
the Privy Council In the case on which 
he mainly relied. PTesi Derby Union v. 
Metropolitan Life Assurance Souctyii). 
But where there is doubt as to true mo-' 
aning of the substantive part of a section 
It IS surely legitimate to look to the 
worrls of a proviso to it in order to de- 
torrnino which interpretation is correct. 
This is recognized by Lord Herschell in^ 
his judgment in the very case referred to. 

It cannot bo said that the words of the 
main part of the section are so clearly in 
appellant’s favour as not to boat any 
rate ambiguous; and here we have a pro¬ 
viso which is perfectly compatible 
with one interpretation and clearly in- 
compatible with another. It must also 
be noticed that one main objection of 
their Lordships to reference to provisos 
IS inapplicablo to the present case: viz 
that provisos are frequently inserted 
simply to allay the apprehensions of per¬ 
sons against whom the Act was never in 
tended to apply. This cannot be said of 

the exception against mortg’gees which 

18 contained in the proviso itself. There 
18 nothing as far as I can ses in the judg. 
ment of their Lordships in that case to 
preclade reference to the proviso for the 
interpretation of the seotion with which 

li) llS^rA. 0. 647ssdU L. J. Oa. TIQ. ‘ 
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\^e ai'i an I it seems to me to bo 

('i-;iL'l>i'ivo a.^iinst apiiellinc. I must 
I'’.c: •K'l t’ lioU tliat a sale of laud under 
i (L) (e) is free of encumbrauces- 

T-VO other objections raised on heb ilf 
of appellant may be briefly noticed. U 
is pointed out that Hs. ‘J.oOOoi the first 
instalment advanced was dovofed to dis¬ 
charging a loan jirivutely t;\ken for the 
purpose of paying for an oil engine, the 
inst illation of whieli on tlic land was 
part of the improvements for which the 
loan was grantol. Appellant contends 
that to this extent the loan from Govern¬ 
ment cannot ho said to liave been taken 
for the purpose of making an improve- 
ment within the meaning of S. 4 of the 
Act. No authority is quoted and I am 
unable to accept such a contention. A 
considerable time usually elapses between 
the application for a loan under the Act, 
and its disbursement to the borrower: 
and in the present case the borrower 
being anx.ous to set about the work ar- 
ranged to purchase the engine on the 
biro purchaso system, and apparently 
took a temporary loan from some private 
persons to enable him to discharge 
the earlier instalments, There is noth¬ 
ing in all this to alTocb the esson- 
tial object for which the loan was taken 
from Government or the borrower’s 
liability under tlio Act. 

The second objection is that, because 
the first instalment of the loan was not 
utilized within the period allowed by the 
Government rules, the disbursement of 
the second instalment cannot be treated 
as the disbursement of a loan under the 
Act and to the extent of that instal- 
ment no priority can be claimed for it 
over plaintiff’s mortgage. This conten- 
tion is also baseless: it is not denied tiiat 
the first instalment had been utilized to 
the satisfaction of the Government offi¬ 
cers on the specified improvements prior 
to the disbursement of the second instal¬ 
ment: and I fail to see how the action of 
Government in relaxing the strict opera¬ 
tion of the rule regarding the timelimit 
in favour of tho borrower can pre¬ 
judicially afiect Government’s right in 
this connexion. I would dismiss the 
with costs of respondent 2. 

Seshagiri Aiyar, J. ~ Although I 
agree with the conclusion at which my 
learned brother has arrived, having re¬ 
gard to the fact that ths point argued is 
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practically one of first impression and 

to the important issues involved in its 

decision, I have ventured to add a few 

words of my own. The facts have bean 

stated by my learned colleague and it is 

unnecessiry to repeat them. The main 

point for consideration is, whether a sale 

for the loan advanced by tho Government 

in resjiect of agiicultural improvement 

of a property avoids previous existing 

encumbrance? upon that property. I do 

not agree with Mr. C. V. .4nantha- 

krishna Aivar that unless the loan is 
% 

advanced for making fuUuo improve- 
moots, the provisions of the Act have no 
ajiplication. Wherein anticipation of a 
loin from Government work which satis¬ 
fied the definition of the term ‘improve¬ 
ment’ is started, in my opinion, the loan 
must be taken to have been granted lot 
the purpose of making the iraproveinaot. 
The test is not whether the improve¬ 
ment was subsequently made, but whe¬ 
ther the money was applied for the con¬ 
struction of agricultural improvements 
upon the property. Nor do I think that 
the fact that time was extended for com¬ 
pleting the work in regard to which the 
first instalment of payment was made 
in any way afiects the validity of the 
subsequent advance?. Tire provision in 
tho rules for the completion of the work 
within the time stipulated is minatory 
in its nature, and it is as much open to 
the Government to extend iho time for 
performance as it is open to any private 
party to do in respect of contract 
a time for perforniunce. The rules do 
not bind the Government to refuse the 
loan if the time stipulated has been ex¬ 
ceeded. 

On the main question I have been 
greatly innueneod by the contention of 
the learned Government Pleader on the 
inutility of Cl. (a), Act 19 of 1883 if Cl- 
(c) of that section is intended to have 
the same result as Cl. (a). I am prepared 
to agree with tlie learned vakil for the 
appellant that the words “as if they 
arrears of land revenue” would pritna 
f^cie only attract the procedure pr®^ 
cribftd in the Revenue Recovery Act and 
not the substantial declaration contained 
in Ss. 2 and 5 of that Act. The decision® 
of this Court have been uniform on tba 
question: Uamachandra v.Pitchu^' 

kanni (1), Ibrahim Khan Sahib v* 
Kayigasami Naichen (5), Kadir Uohidte n 

" (5)Ti 905J 28 Mad. 4'JO. 
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Marakkayar v. Muthukrishna Ayyar (6) 
and Muthusamier v. Sree Sree Metha. 
nithi Sioamiyar Aoergal (7). But in 
Cl (c), S. 7 we have, in addition to the 
words ‘as if they wore arrears of land 
revenue, ’ a preceding and a subsequent 
clause which gives a different com- 
plexion to the policy of the Act. The first 
four words "out of the land” and the last 
five words "in respect of that land” 
make it clear that the loan granted is to 
be regarded as a first charge upon the 
property. In Uamackandra v. Pitohai. 
kanni (U which was under the Abkari 

Act. two eminent Judges of this Court, 

while holding that the words "in like 
manner as for the recovery of arrears of 
land revenue only denoted the procedure 
to be adopted say: 

Arrear of abt’ari revenuo is not due upon anv 
•ypecific land owned by the abkari renter.” 

That to try mind is the keynote bo the 
construction of similar provisions in 
other acts. In the case of Abkari rent, 
in the ease of income-tax. in the case of 
cesses under the Local Boards Act, the 
amount payable to the Governraeot is 
not due in respect of any specified land, 
whereas the essence of the stipulation 
under Act 19 of 1883 is that the loan is 
payable out of and in respect of the land 
for improving which the loan is granted, 
in mv opinion the language of S. 7, 
Cl. (c), amounts to a declaration that the 
land J9 charged with the payment of the 
revenue ^Qd when in addition to that 
declaration the legislature refers back to 
Act 2 of 1881, I am inclined to think 
that the provisions of Ss. 2. 5 and 42 of 
that Act are intended to be read with 
Cl.W. S. 7. Act 19 of 1883. Whatever 
doubt there may exist on this question 
18 removed by the proviso, which in dis- 

tinct terms says that the interest in the 
and which IS available to the Government 
8 restneted to that to the borrower and 
to that of the mortgagee. 

Mr. C. V. AmnUiakrishna .Aiyar ad- 

thread" argumont upon 

the inadviaab.l.ty of utili;.iDS provisos 

a section I adhere to what I sai l on 

iuJsment in Aimie 
Besant v Bmperor{H). It is a well-known 
canon of construction that where the 
hi^g e of a aeot ion is clear and un- 

(2! flOoTl 20 Mad. 230. 

jj) U9131 86 ir»d. 866=19 I, C. 694 

(8j [19171 39 Mad. 1184=871. C. C07. 
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ambiguous, the proviso should not bo 
construed as adding to any right or dis- 
ability created by the section: but where 
there is room for doubt regarding the 
construction of the section it has always 
been the practice to invoke the aid of the 
proviso to help in the proper intorpro- 
tatioD of the section. Tho observations 
of Lord Watson in We<tt Derby Union v. 
Metropolitan Life A.s.<:urance Society (4), 
to wliich the learned Government Pleader 
drew our attention, support this princi- 
p e and there is nothing in the judgment 
of the other noble Lords to throw doubt 
on the correctness of the dictum of Lord 
Watson. In my opinion the proviso is 
strictly and rightly in place in this parti, 
cular instance. By the operative portion 
of 01 (c) the legislature provided that 
out of tho whole land the Joan shall be 
realized. The proviso releases rights other 
than those of the borre^^er and of the 
mortgagee, e. g. the rights of an occu 
pancy tenant. Therefore the proviso is 
aptly ID place and has the further effect 
of elucidating the meaning of the opera 
tive clause. 

There U only one other observation 
that need be made, and that is this- S 7 
provides for cumulative remedies to the 
Government to proceed against the bor 
rower personally, thev may nrocee^ t'r. 
sell the land, lastly, they may! aC prl 
ceed 0 sell the land given as collateral 
security. Now. under Cl. (a) when t 
legislature provided that the borrower 
can be proceeded against personally it 
would follow u3 a matter of course that 
Ins property can bo attached and sold 
It seems to me that even where proper* 
ties other than those ufion which revenuft 
is due are sold under Act 2 of 1864 all 
pre existing encumbrances on such nm 
pertios are wiped off. During the course 
ot the Ygureent I felt some title doubt 
as to whether the decisions of Miller 
Munro .IJ., in Seej. of Stale v 

Sanl,ara,j,ja (3) was right. But on closelv 
examining tho sections of tho ^ 

Recovery Act, I feel that the off 
S. 42 is not only to discharge pre e‘is? 
ing encumbrances upon the pronfi-! * 
which the arrear is due, but also n 
existing encuinbranees upon ever 
party which is brought to'^sale for ^ 
of revenue due from the defaulter T 90 
to which Mr. C. V. Ananthakrirhna a ' ® 
drew our attention, does not sate 

encumbrances as was contended Th 
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fore if the (iovernment avail themselves 
of rlu' uMiedy provi.lod by Cl. (a) and if 
the v.oiils’’u' if tliey wore arrears of 
I.ui l levenue ’ were to he construed as 
only iiidiciting the pmco'lure to be adoji- 
toJ, then it would follow that the pre¬ 
vious existing encumbrances would subsist 
and tliat tlie Government would only be 
entitled to the surplus sale proceeds, if 
any after satisfying such encumbrances. If 
Gl. (c) is also to be similarly interpreted, 
the legislature must ho deemed tohavebeen 
guilty of redundancy. According to Mr. 
Ananthakrishna Aiyar, under Cl. (c) also, 
if a sale is effected for the loan the en- 
cumbr.ances would still subsist, f do not 
tliink Courts will he justified in imputing 
to the legislature the enacting of an un- 
necessary provision of law where they 
can give a consistent meaning to it other- 
wise. It is clear whereas under Cl. (a) 
tlie ordinary remedy is given under 
Cl. (c) the remedy of avoiding existing 
encumbrances is provided by the legis¬ 
lature. At first sight it looks as if the 
legislature was not conscious tliat under 
the Madras Revenue liecovery Act the 
sales of property other than those upon 
which Arrears are due would not avoid 
the existing encumbrances, ^ery likely 

the Imperial Government liad in mind 
the provisions of Bengal .Vet 7 of 
which by S 11 enables the Collector to 
sell only the tenure on wliich the rent 
is due and by S. 12 to exclude previous 
encumbrances only in respect of that 
particular tenure. The Madras legisla- 
tuxe has given a more distinct remedy, 
for arrears of revenue than is given in 
Bengal, However that may be there can 
be no doubt that the effect of S. 7. C . (c 
is to make a declaration on behalf of 
the Government that it has a first charge 
upon the property for the loan advanced 
in respect of that property just as under 
S 2 Revenue Recovery Act, the Govern¬ 
ment has a first charge for arrears of 
revenue. In this view, the decision of 
ithe Subordinate Judge is right and 1 
.agree that the appeal should bo dismissed 
wifo costs of respondent 2. 


S.N./Rd<. 
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PHlLLirS AND KRISHNAN, JJ. 

Yiuiii Ramanayakudu and others— 
Defendants—Appellants. 

V. 

Boya Pedda Basappa and others— 
I’laintilTs and Defendants^Respondenls. 

Second Appeal No. 511 of 1918, De¬ 
cided on 17th January 1919, against de. 
cree of Dist. Judge, Kurnool, in Appeal 

Suit No. 8 of 1917. 

(a) Civil P C. (1908), S. 64 and 0.21,R.54 
—Altacbmenl is effected when judgment- 
debtor prohibited from making alienation' 
has opportunity of knowing that he is so pro¬ 
hibited. 

An attachment of property is effected witliia 
the meaning of S 04, when the judgment-debtor 
prohibited from making an alienation has an op¬ 
portunity, afforded by the procUination mentioned 
in Cl. 2,’R. £4,0, 21. of the Code, of knowitjltat 
he is so prohibited and the mere writing of sccti. 
an order behind his back and keeping it in the 
Court records does not ameunt to an erdn 
proliibiting alienation within the meaning ol 
R. 54. 

Where therefore a judgment-debtor executed a 
lease of bis pro|)erty which bad been ordered to 
be attached but which was not actually attached 
ill the mauner provided by 0. 21, R. 54, until 
after the execulion of the lease : 

licit : that the lease was not invalid. 

[V 59:. C I) 

lb) Civil P. C. 119081, S, 64-Bonafidesar« 
immaterial. 

No-lueslion of the bona fides of the alienee 
arises under S. O'l. LP 5^5 C ll 

P.R. Srinivasa Aiyangar and S’. & 
Canesha Aipar—hx Appellants. 

J?. S Chidambaram Pillai—iox Bes- 
pendents. 

Judgment.—S. G4, Civil P. C„ 
that 

" where an attachment has been made, any F' 
vate transfer or delivery of the property attache 
crofany interest therein and any pay®c'^j ® 
the judgment debtor of .any debt, dividend ot 
other moneys contrary t) such attachment sna 
be void as against all the claims enforcea 
under the attchment. " 

The only tiuestion for decision in tbi^ 
case is whether on the date of plaintin* 
lease the attachment liad been made. ® 
doubt an order had been passed a 
days before the lease ordering attachme'^ 
but 0. 21. R. 54. Civil P. C.. lays doffij 

the manner in which an attachment o 

an immovable property has to be 
and those provisions were not con3p‘ 
with until long after tlie lease 
cuted. It is contended that ► 

writing of an’order to attach is 
to constitute attachment, but the r 
says tint the order must be one 
hibiting ' 


lie 

the judgment-debtor sn 
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think that in order to make an order 
prohibiting, the person prohibited must 
have the opportunity, afforded by the 
;publication mentioned in Cl. 2, R. 54, of 
knowing that he is so prohibited and the 
mere writing of such an order behind the 
ijudgment.debtor’s back and keeping it in 
|the Court records would not amount to 
an order prohibiting within the meaning 
of R. 54. A perusal of Rr. 43, 44, 4(1 
,47. 48 and 51 to 53,0.21, shows that 
jthe principle unlerlying the proied- 
jUre in etch case is to make the attach¬ 
ment known to tlie person affected by 
the order. In this view no attachment 
of the property had been made in this 
ease and the lower Court’s decree is right. 
Under S. 64, Civil P. C. no question of 
he bona fides of the alienee arises ; so 
this aspect of the case need not be con- 

sidered. The second appeal is dismissed 
with costs. 

S.n./r.k. Ap})eal dismissed. 
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Bakuwell and Kristinan, JJ. 

Maddipoli P^ramma—Plaintiff— An 
pellant. * 

Gandram Krishnaiji/a and another- 

Defendants-Respondents. 

Second Appeal No. 227 of 1917. Da- 
cide-l on l;3tl. February 1918. against 
decree o D, St. Jalge, fiolavari. in Ap- 
peal Suit No. ;}23 of 1915, 

pLk ^ OUicial R«ceiver- 

‘‘king posseiiion 

Jllrljuriidiction to 
enquire into elleged re.UUnce-Court direc¬ 
ting removal of ob.truclion and delivery of 

lor • title and njunclion restraining delivery 

o. ^ " 

Tho power conferred bv S 18 IS) a ^ 
to enable U.a receiver JoL VeJn o " o 7 b 
m olvenfa proparty and not lo provlSe for Ih 

eC,bu‘°b".‘„Y, bright 

» piirchawr at the Offiniai to 

Mlralalng delivery of the property to the pur* 


Per.AMMA V. Krishnayya (Bakewoll, .T.) 
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chaser. It will not bocorrcct (ocnibodv a prnvci 
in .such .a Sint for tbo wtUng nsido of the oriW 
of tho iDsolvonc.v Comt. :.s that is a niatloi 

within tbo jurisdiction of ( 1,0 liigb Court: 44 I 

c, 81<, Jf f, c. 3M; aiul i:i /. C. 673;//i.s^ 

, [V .v.ii; c 1 ) 

Per A,-u;ni^». J. I'ndorS. 18 (;i|, iTovb.ci:, 
Insolvency Act. tl.c Court loss ,ouor, in a pro¬ 
per proccedingjinstitutcd brforo it by tho R,<, ivo, 

to inquire Into and decide on (ho merits of an 

adverse claim to possession setup by a third 

(]/ 

The rules of the Civil Procedure Code can bo 
availed of -only where S. 47. Insolvoncv Ad, 
plies. To apply that section it must he shown 
liiat there was some proper proceeding under the 
Act 10 the insolvency Court, for S. 47 men lv 
provides for the procedure to be adopted‘ iu re 
gard to proceedings under this Act.” [p o9G C M 

n by an insolvency Court under 

0, 21, Rr. 9( and 98 without jurisdiction mav be 

set.aside by the High Court on appe.a]. but tha, 

dors not bar a fresh suit by the aggrieved party^ 

B. Narasimhaliaoand D. Appa lino 

—for Appellant. 

P. Xarayanamurihy ~ for Bosi-on- 
(lent?. 

Bakewell.J.-Un ler S. W, l-.-ovincial 

Insolvency Act, the appointiiieut of a re 
pe.ver vests the property of the insolvent 

in h.m, and under S. 20 it is the dutv of 

the receiver to realize that property and 
he has power to sell it This power is 

terrod by the statute and not of a dcoreo 

r sale'”' Tb 

ediQg before the Court with resoect trx 

such sale within the meaning of S 47 

and the rules of the Civil Procedure Code 
relating to tho sale of property in execu-t 
tion of a decree or order do not annlv If' 

;s argued that under S. IS (3) the Court' 
had power to removea person in possession' 
of property of the insolvent from posses ' 

to°enaMl intended' 

to enable the receiver to obtain coutroJi 

of the insolvent s property and not to* 

provide for the determination of questions* 

of t tie as between the insolvent Tnd' 
third parties^ This is indicated by the 
proviso to this sub-section, which liniitsl 
this power to persons whom the insolvent^ 

n ? remove -'Idol 

not think that this provision was inte^ 
ded to confer jurisdiction over a person 

had merely a| 

tnVL ® ^ partis! 

0 this suit were not parties to the pro- 

■nfi n insolvency pending before the 
District Court in which the order i! 
question purported to be made, and that 
Court was therefore not competent to 
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Irv tlio i«siio now raised l)etweGn tliese 
pu(ir>- aul its finding is not binding upon 
tiicin (Civil I’roceduro Code, S. ll). I 
Mii’ik luiwovcr tliat the first prayer of 
tlio plaint is not correot in form in asking 
that t1i3 order of tlie District Court 
should l)G set aside; that is a matter 
within iho jurisdiction of the High Court. 
I’he c rase of action is the threat of the 
defend.int to obtain possession of property 
by meins of irregular proceedings and the 
player of the ]daint should bo for a de¬ 
claration of plaintill's title and an injunc¬ 


tion. The apical i? al'cwed aid 11.e suit 
13 romandeil to the Court of first instance 
for trill on the merits.Costs throughout 
\vill abide tlie result. 

Krisbnan, J.—The facts of this case 
necessary (or the disposal of this second 
appeal are these; The plaint property 
was sold by the Ofiicial Receiver as the 
property of the insolvent, defendant 1. 
and it was purchased by defendant 2. In 
attempting bo take possession, defendant 2 
was obstructed by the plaintiff who 
claimed the property as bis o^n. Defen¬ 
dant 2 then applied to the insolvency 
Court bo order theremoval of the obstruc¬ 
tion and to put him in possession. This 

petition was filed under 0.21. Rr .97 and 98 
Civil P-C., and the plaintilT and defon- 
dant 1 were made counter-petitioners. 
\ftor a summary inquiry the Court pass¬ 
ed an order for the delivery of the pro¬ 
perty todofcndant2. Plainbiffhasbrought 
the present suit for-a declaration of 
his title and for an injunction restraining 
defendant 2 from baking possession under 
that order, and for possession if he is re¬ 
moved from possession pending suit. Both 
the lower Courts have dismissed the suit 
on the preliminary ground that it is not 
maintainable, plaintiff's only remedy 
bein'* according to them, an appeal 
against the order of the insolvency Court. 
Plaintiff contends before us that order is 
no bar to his suit, as it was passed with¬ 
out jurisdiction. A copy of the order has 
beon tiled in this Court as it was not filed 
in the lower Courts, and both sides have 

consented lo this coarse. 

I agree with my learned brother lo 
-hinking that the order of the insolvency 
ibourtwas one passed without jurisdiction, 
lit was sought to be supported as a com¬ 
petent order under S. 18. Cl. (3). Provincial 
Insolvency Act. or under S. -47 of that 
Act read with Rr. 97 and 93, Civil P. C. 

Section 18, Cl. 3. is clearly intended, as 


pointed out by my learned brother, (or 
the purpose of helping the receiver to 
get possession of the insolvent’s property; 
under it the receiver but on one else can 
apply to the Court to direct a third parbyj 
wlio is in prossessioD of the insolvent's; 
property to deliver it up to him, if the! 
insolvent has a “present” or actual sub¬ 
sisting right to its possession. I consi¬ 
der that under that section the Court 
has power, in a proper proceeding insti. 
tubed before it by the receiver, to en¬ 
quire into and decide on the merits of^ 
an adverse claim to possession set up by 
a third party, adopting the proper pro¬ 
cedure for it. Bub in my view this 
question does nob arise in this case, as no 
application whatever was made by the 
receiver under the section. He elected 
to sell the property as that of the insol¬ 
vent leaving it to the purchaser to take 
such steps as he thought fit, to get pos¬ 
session of it. ' The application to the 
Court was made by the purchaser under 
Civil P. C. and the receiver was not even 
a party to it : such an application clearly 
does not lie under S. 18. The purchaser 
is a stranger to the insolvency proceed¬ 
ings and by his purchase ho got no more 
rights than the insolvent himself had, to 
get possession of the property from the 
third party. The rules of the Civil P. C., 
can he availed of only if S. 47, Insol¬ 
vency Act. applies. To apply that section, 
it must be shown that there was some, 
proper proceeding under the Act in the 
insolvency Court; for S. 47 inerelv 
vides for the procedure to be adopted 
"in regard to procedings un<ler the .dct. 
See GiinlapaUi .Viinis/m/iayi/a v. 
pati Vceraraghtiviihi {l). As that has 
not beon shown, it is clear that the order 
of the Court on the application of the 
purchaser deciding’in a summary 
that plaintiff has no title to the property 
and that he should give up possession 
was without jurisdiction. 

That being so I am of opinion tha 
the order cannot be treated as a bar 
the plaintiff’s suit and that the suit i 
maintainable as an ordinary civil sui • 
Under S. 41, Evidence Act. it is open lo 
the plaintiff tn show that the i 

ded against him was delivered by a 
not coranatent to do so, that iSi ° 
having jurisdiction to do so and be 
done that in the present case. -1 
have been open to iiim to apply 

(1) U91H 41 Mad. 440=42 I. C. 525. 
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High Court to set aside the order as one 
without jurisdiction, but it cannot be 
said that he was bound to do so or that 
it was his only remedy, though he would 
have been well advised if he had adopted 
that course. He was entitled to choose 
his remedy and the fact that he did not 
choose to come to the High Court cannot 
affect his right of suit under the general 
law. I think therefore his suit is 
maintainable. The case of Hajee Ahdul 
Lateef Sahib v. Official Asiignee of 
}ladras{^) and the case referred to in the 
foot-note to it, Official Assignee of Jdadras 
V. Man^ajar Karasu AmmaliZ) , were both 
cases which arose under the Indian Insol¬ 
vency Act and were brought to contest 
orders passed by the Madras Insolvency 
Court between the Official Assignee on 
the one side and the third party claim- 

ing title on the other. The orders being 
with jurisdiction under S. 7 of the Act. the 
suits were held not maintainable. These 


cases are thus clearly distinguishabl 
from the present case. The case of PiU 
Ham. V. /W/iarStnff/t(4)isal3odi8tiDg 
uishable, as that was a case where thi 
third party had himself elected to apph 
Under S. 22, Provincial Insolvency Act 
as he was entitled to do, and though hi 
had a right of suit as well, the learnec 
Judges held that as he had elected ti 
adopt one remedy and failel, he couh 
not bo allo.veJ to fail l)a(;k upon thi 
other. Such a question does not arisi 
at all in the present case. Here tin 
plaintiff was brought into the Insolvencj 
Court by the purchaser that and‘ini 
proceeding which the Court was incom 
petenb bo adopt the fact that he did nol 
plead to the jurisdiction of that Courl 
cannot give that Court jurisdiobion noi 
can It be treated as an election of hii 

remedy by the plaintiff. The Allahabac 

case therefore does not apply. 

No other authority Ins been cited be. 

ore U3. I am, for the reasons abovt 

stated, of opinion that the lower Court' 

were wrong in dismissing the plaintiff's 

^ "’ould thsre. 
ore 80 a,Ido their decrees and remand 

too suit to the District Mansil for trial 

and, ,sposal on the remaining issues. As 

pointed ou by my learned brother, the 
prayer m the jilaint to set aside the ordet 

Incorrect ir 

(a) U'JUliOJUd. ii 73 =ni 0.8t7 ~ 

( 4 ) tl 018 ) 8J AH. 02<J-^43 i. o. 57.3. ^ 


form; but it is not material to the plain¬ 
tiff and will therefore bo disallowofl. 
I agree to tbe order proposed by my 
learned brother as to costs also, 

S.N./R.K. Appeal all"irrd. 

A. I. R. 1919 Madras 597 

Seshaoiiu Aiyar, J. 

Poijijah iVaic^jer-Defendant — Peti. 
tioner. 

V. 

Subba Naicker — Plaintiff —Opposite 
Party. 

Civil Eevn. Petn. No. 41.3 of 1917, De- 
cided on 24th April 1918, against judg¬ 
ment of Dist. Munsif, Tuticorin, D/- 11th 
December 1916. 

(a) Civil P. C. (1908), S. 11— Implied adjudi¬ 
cation may operate as res judicata. 

-ktual adjudication ou an is-iuo in a suit i^ 
pot necessary to con.stitute tbe deci'ion res 
judicata ill a subscpicDt suit. If the decision 
conie to iu the earlier suit impliedly decides tbe 

point wliich is iu iS'iie iu .a sub-ec|Uent it 
would be res judicata; .( 1015 /;- m. 2'2J and 

13 7.C.fi60, t'vll, IPC-'JSIC 1] 

(b) Civil P, C. (1908), S. 11—Co-defendant 

Absence of conflict of Interest inlerse — 

Decision is not res judicata. 

Where the parlies to a suit were co-defendants 
in an earlier suit and there was nothing to show 
that there was a coullict of interests inter ac 
between them, the dc'.ision iu tbe earlier suit will 
not operate as res judicata in tbe snbsciuent 
suit: 29 Mad. 515 and A.I.ll 1915 Mod .? 6 , Disl. 

[9 593 C 2 

K. Hnja Aitjai —for Petitioner. 

C. Krishnamachariar — for Opposite 
Party. 

Judgment.— The suit is brought by 
the kiraswan against the defendant 
whom ho alleges to be a subscriber to 
tbe chit. The defendant denied he wa-i 
asubscribor. The District Munsif came 
to the conclusion that the defendant’^ 
plea is barred by res judicata by virtue 
of the decision in Small Cause Suit 
No. 1400 of 1S15 on the file of the Dis¬ 
trict Munsif s Court, Tuticorin. In that 
suit a third party who claimed to bo a sub. 
scriber to tlie chit fund brought a suit 
against the present plaintiff and the 
defendant, wjio were arrayed as defen¬ 
dants 1 and 2, respectively, for recovering 
the amount of the subscription which he 
In,l paid. Defendant 1 pleaded that he 
liad asked defendant?, who was also 
a subscriber to pay the amount, and con¬ 
sequently he was not liable. Defendant 2 
pleaded that ho was not a subscriber at 
all and that ho never undertook to pay 
the plaintiff. After the pleas were re- 
corded the plaintiff in the previous suit 
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exonerate 1 ilofoD'lant l.and was content 
to i il.e a ilecreeagainst defendant 2alon0. 
The i^istiict Munsif states in his judg- 
■lent in tliat case; 

"1 find tbiit uo reason has been sliowo vvhv 
ibo plaintiff .'liould institute a false suit against 
defendant 2. If defendant 2 and defendant I, 
wore on bad terms, there is no reason wlialiovct 
why phiutilT should lend himself to the designs 
of defendant 1. 

Tlie judgment does not decide any 
rights inter se lietweon defendants 1 
and 2. There is nothing in the plead- 
ings to which [ liave lieen referred winch 
in terms siy tliat the liability unler- 
taken by defendant 2 was as a sub¬ 
scriber It may he a case of novatio. 
The plaintirt to whom money was due 
from dofondatil 1 might have agreed to 
take it from defendant 2 and to give up 
his claim against defendant 1. The re¬ 
cords of the suit are not inconsistent 
with the view that defendant 1 was 
exonerated because tliere was a new 
agreement w ith defendant 2, who under¬ 
took the liability which defendantl, was 
utiiler. The conclusion in the previous 
suit does not necessarily entail the find¬ 
ing that defendant 2 was a subscriber. 
Therefore in ray opinion the present plea 
is nob barred by res judicata on the face 
of ihe pleadings and of the judgment in 
the former suit. I do not agree with 
the contention of the petitioner’s vakil 
that there must bo an actual adjudication, 
ff tlie decision come to impliedly decides 
the point which is now in issue, it would 
1)0 res judicata. That was recognized 
even in Bombay. ^QQFakirchandLalln. 
hhai V. 'Nagiiichand Kalidas (1). In 
this Court a Bench, to which I was a 
patty, has held that all findings which 
are necessary for giving the ultimate 
decision will be res judicata. Sankara, 
mahalingavi Ckellyv.Muthulakshmi (2). 
But the real difliculty as regards the 
judgment of the District Munsif arises 
from the facts that not only was the 
claim against defendant 1, withdrawn, 
but that there was no adjudication regard¬ 
ing the right of defendants 1 and 2 
inter se. In Ihcmachandra Narayan 
Xn.raynn Mahadev (3). West, J., stated 
the law thus: 

‘ iUit for this effect to arise, there must be a 
coil Met ol iatcrest amongst tbe defendants and 

(;) A.I.R. 1916 Bom. 222-40 Bom. 210=83 l.C- 
423. 

(21 L19181 43 I. C. 8G0. 

(3) 118871 11 Bom. 216. 
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a judgment defining the real rights and obliga* 

tious of the defendauts inter se.’* 

Following the decision the Madras 
High Court in Narasimha Ammal v. 
Srinivasa Ragava (4) say: 

‘'The necessity for an active controversy 
between the co-defendants is uniformly recog¬ 
nized.” 

Applying the principle enunciated by! 
these two decisions, it seems to rae that* 
the conclusion come to in the previous^ 
case connot be regarded as res judicata' 
because there has been no adjudication 
regarding the rights of the defendauts! 
inter se. The learned vakil for the res¬ 
pondents drew my attention to the deci¬ 
sion in Kandiyil Cheriyo Chandii v. 
Zaniorin of Calicut (5). In that case 
the learned Judges specifically put the 
plea of res judicata on the ground oi 
active contest, This is what Benson 
and Bhashyam Aiyangar, JJ., say in that 
case; 

‘ The then defeodant 6 not only supported tbc 
then plaintiff but took an active part iu tbe 
controversy acd was ropreseoted by a vakil m 
all stages of the suit both in tbe Courts below 
and la tbc High Court.*’ 

They further say that an adjudication 
is absolutely necessary to decide the 
rights of the two defendants inter se. 
Tliat case does nob help the respondent. 
The decision in Nallai>pa v. Vridha- 
rhala (6) proceeds upon the principle 
of equitable estoppel, which has no bear¬ 
ing on the present case. P'or these 
reasons I am of opinion that the previous 
decision does not operate iis res judicata 
in the present case and that there must 
be an inquiry into the facts of the case. 

I reverse the decision of the District 
Munsif and remand the suit to him for 
disposal on the merits. Costs to abide 
the result. 

S.N./lt.K,_ Co se remanded. . 

(irClOlOl 33 Mad. 112=51. C. 760. 

(5) UOOfil 29 Mad. 515. 

(0) A.I.R. 1915 Mad. 36=37 Mad. 270.=25l.C. 
888 . 
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Full Bench 

Wallis, C. J., Sadasiva AiyaR and 

Spencer. JJ. 

Atinaya Tantri — Defendant—'Appol* 
lant. 

Armnaka Hengsu and Plaintiffs 

—Respondents. _ 

Second Appeal No. 1868 of I9l6. P® 
cided on iStu Ami! 1918. 
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Hindu Law — Religious endowment— 
Archaka—Female is not disqualified. 

Per Citrtam (Sadasiva Ati/or. dissenting). 
—A Hindu widow is not disqualified by reason of 
ber sex from inheriting the service and emolu- 
meats of an arcbalra office held br her husband; 
A.J. iJ. 1915 Ma<1. 561. not Fo«; 19 / C..137; 
iP C.), Expl. and Dist. IP 605 C I) 

Per IPfllfts, C. /.—The succession to temple 
offices is governed by user, which is taken to re 
present the intentions of the founder, and in 
Southern India the user in the case of temple 
Archakas is that the office is bereditaty and 
descends in the ordinary course of succession to 
women, who are not themselves competent to 
•perform ihe dutiesof the office by ministeringlin the 
temple and perform them by deputy. [PCOl C 1] 
Per Sadasiva Aiyar, /—There is nodistinclion 
in principle between the incompetency cf a 
•claimant to the office of archaka by reason of sex 
•and the incoropetency due to any other cause. 
So long as a Hindu widow is held incomi)etent by 
reason of her sex from performing the duties of a 
priestly office, she is also incompetent to inherit 
the service and emoluments of the office. 

IPC05C2; P 606 C-i] 


B. Sitarama Raw —for Appellant. 

K. P. LakshmanaRao —for Respondents, 
Order of Reference 
Seshagiri Aiyar, J.— The question for 
consideration io this second appeal is 
whether the plaintilT, a widow, is en¬ 
titled to recover possession of the pro¬ 
perty which was enjoyed by her husband 
and his^ predecessors by doing archaka 
eervice in a temple. The Courts below 
have given her a decree for possession. 
Mr. Sitarama Hio. relvingon Suiidaram. 
■f>nl Ammal v. Yoganmagurukkal (l), 

has argued at some length that as the 
plaintiff is not competent to perform the 
archaka service, she is not entitled to tlie 
property. Ayling and Hanuay, in 
Ramasundaram Pillai v. Savtindaralha 
Ammal (2) and Kumaraswami Sastri and 
Phillips, JJ., in Rujeswari Ammal v. 
Subramania Archahir ( 3 ) have dissented 
from Sundarambal Atnmal v. Yogavana. 

■gunikkal (l). In these circumstances, it 

becomes necessary to consider the ques¬ 
tion in some detail as to which of these 
conilicting views should be followed. In 
Bmdarambal Ammal v. Yogavanaguruk- 
leal (1) Sadasiva Aiyar. J., who delivered 
the leading judgment, lays stress upon 
the duties attaching to the archaka office 
as opposed to rights, and says that the 
emoluments should go only to those wlm 
are competent to perform the services. 
It_ 18 true that from the^pojnt of view of 

Mad.'fiSO^ 

(2) A. I. B. 1915 Mad. 725=27 1. C 440 
48) [1916) 40 Mad. 106=32 I. C. 975. 


the worshipper, it is the fitness of tlio 
arcliaka for the discharge of his duties 
that has to lie considered. ]‘’rom tlie 
point of view of tlio archaka. the ques¬ 
tion of secular riglits is iiime important. 
In considering the relative imiii)rtaiice of 
the two functions an<l in endea\oiuing (o 
reconcile these two conceptions, the hi.-- 
torical aspect of tlio grant for service in 
temples may he considered. It is often 
said that tliere is notliiiig in the Hindu 
law texts on the question. It may seem 
strange that in a country where religion 
plays such an important part in the daily 
concerns of the people, there should be so 
little about succession, etc., to religiou 
institutions and offices in tlie writings of 
the rishis or of their commentators. The 
reason is not far to seek. 

In the Vedas and in the ancient 
Sroritis, we do not hear of tlio founding 
of temples. It is to the I’uranicage that 
we own their existence. In Manu'sdays, 
the only religious teacher was the 
ascetic sanyasi. He gave instructions to 
his disciple?, who in their turn spread 
tho light of wisdom among the lay 
people. There were no places of wor¬ 
ship, and no images to worship. It 
was to Budha that India owes the 
introduction of ffxed places of wor¬ 
ship and of ordained orders of preachers. 

In Budhism there are three essentials: (a) 
adoration of Budha, (b) observance of his 
jaws and (c) the congregation. Budha 
instituted the order "of monks and nuns 
with a view to religious instruction being 
imparted to tho uninitiated: places of 
shelter or refuge were founded in order 
that the world-weary may retire to them 
and receive religious consolation. From 
these simple beginnings a disciplined 
army of Bikshus came into existence and 
edifices known as monasteries were erec¬ 
ted to afford facilities for prayer, consul, 
tation and contemplation. It is to this 
period that we owe tho founding of tern- 
pies in Southern India. The followers 
of Budha pursued a policy which was 
resented hy the orthodox. Temples for 
tlie worship of Siva and Vishnu were 
established mostly hy non.Aryans at or 
about this time to circumvent thoBudhis- 
tic influence. 

The second period hegius with the 
advent of Sankara. He found that the 
ancient worship of the elements was loss- 
ing boM on the popular mind, and that 
the people were being led by the precepts 
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of r'U’lhi>:iii info tlio tracU of atheism. 

I lo to light blind orthodoxy bcliind 
iiini and materialism ahead of him. He 
adopted a compromise. He founded 
-Mutts which took the place of monas¬ 
teries, He founded various orders of 
Sanyasius who were enjoined to lead celi¬ 
bate lives and to impart religious instruc¬ 
tion. He undoubtedly succeeded in driv¬ 
ing Budhism from the land: and he laid 
the foundation for institutions which can¬ 
not be said to have fully served the pur¬ 
pose which ho had in mind. The succes¬ 
sors of Sankara did not find it easy to 
console the religiously-inclined by the 
'loctrines of advaitic philosophy. San- 
Icari wa-^ desoril)3d as the psaudo-Budha. 
i'iio coaiiiion people hankered after some- 
tliing mote real than is to he had in the 
severely logical philosophy of Sankara. 
Three philosophers, who gave promin- 
ence to tho existence of a personal God, 
diverted public attention from Sankara’s 
teachings. The VaishDavaites,th 0 Madh- 
was and the Saivites founded indepen¬ 
dent Mutts where the Dvaitic philosophy 
was taught. They had to proceed a step 
further. They accepted control over exist¬ 
ing temples and encouraged tho construc¬ 
tion of new temples in honour of tho 
particular deity they represented as the 
supreme being. 

As this is a rough summary of events* 
I should not bo understood assaying that 
all tho temples in India came into exis¬ 
tence only in the way I have described. 
There were apparently some Independent 
institutions. By this time, the Puranas 
had gained a hold on the popular mind, 
and the worship of the Avatars of Vishnu 
and of the minifestationsof Siva came to 
be regarded as the essootial features of 
religious life among the people. Rich en- 
downments were made for the upkeep cf 
the temples. But the priests capable of 
rendering services in those institutions 
had to be found. It has always been the 
belief in India that tho nearer a man is 
to God, the farther is he from him. The 
following slokas from the writings of 
Vaidyanatha Dikshiter express the ultra- 
ortholox and conservative view of the 
ofiica of an arcliaka in a Hindu temple. 
The above slokas (verses) may he trans¬ 
lated tlius: “Saathathapa” says: 

"A Vipra, (licabmiD), though well versed 
in Vedas, who pcrfcrin.s pooja for the sake of 
money for .V period of three >ear.s, is known as 
the devalaka; such a person becomes iiicomcc- 
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tent to perform the usual bavya and avya krite^ 
enjoined on Hrahmins,” 

Again it is said in the Samgraha: 

“A vipra, who, though he may be well versed 
in the four Veda?, is desirous of getting money, 
aud who performs the worship of the gods for 
the sake of another will be considered equal to a 
chardala. The devalakas are classed unde: 
three heads: Some as karmadevalakas; others as 
kalpadevalakas; and the rest as Kuddbadeva- 
lakas. He who knows the precepts as oidaitetl 
in the Aagamas and makes a living by perform¬ 
ing worship to Rudra and Kali is called sudba- 
devalaka, and is excluded from taking pact in all. 
A person performing pooja will not become a 
devalaka if the worship is conducted in accord¬ 
ance with the sacred injunctions of the risbis. 
Therefore with all caie the pooja should be 
conducted according to the precepts of lbs 
Vedas, or, done in the Vaidika lashicn. He 
is Called a karmadtvalaka who performs tbe 
worship of the eods always in a karajaform 
(i. c. for the sake of attaining .some desicedob- 
ject) and is iocompeteut to perform the ordinal, 
karma?. An o'-ebaka. eien if he is an autbciity 
on the four Veda.s aijd kno^s the rites prescribed 
ill pnnebaratha but is dcv< id cf deeksba or con¬ 
secration, is known as kal.adevaloka.'' 

Then the propitiatory cerenjcnics fo: 
these sinful acts are prescribed: 

“A vipra who sells for another the Nifya Kar- 
raa-!, such as snanam (bathing), isbtapoorlban 
Ipcrfonnaucc of pions or chaiitable deeds, per- 
fonnloK saciifice.s, and digging well? and doiu? 
other acts cf ebaritv), uposhanain (fasting) and 
vraihams (religious acts of devotion) a? au 
ordained in the Shruthis and Smriti.s has to un¬ 
dergo, by way of prayascbitani, maghasuauaci 
in the month of Itraseba: and, after pcrfoiniiD;' 
thrice tbe chandr-tvanam 'at the full mcou 
should diminii-h his food by one rooulliful swf/ 
day during the dark fortnight lill it isrolu^'^ 
to zero at the new moon, ivncjsoon, then tell’ 
tains the highest purity." 

The archakas having been locked 
down upon in the above nianner, natur¬ 
ally great inducements had to be 
by liberal grants of land and by the pro¬ 
mise of perquisites. That is how the ar- 
cliaka office came to he fouD(3ed. I har® 
thus far given a brief outline of the ori¬ 
gin and spread of temples and of the 
manner iu which the archaka office wa^ 
instituted. My survey show’s that the 
founder of the temples looked to the du® 
discharge of the services in the tempi® 
as his primary and solo object. The ai - 
cliaka accepted his positicn as givicsi 
him primarily a means of livelihcod aO'.i 
to his posterity. an(ii as ultimately enabl¬ 
ing liim to minister to God. The 
tonco of various inams in the names ci 

tho aruhakas is irrefutable evidence that- 
rich endowments were granted to thei’^ 
to hinl them to tho service of the deitV 
These endowments were intended, andiu^ 
most cases expressed to be, from genera- 
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tiOQ to generation, rvit may be assumed 
that the donors were not over-anxious to 
make hereditary grants to the donee’s 
family without regard to the latter's 
capacity to perform religious worship; 
but the law would not have permitted 
them to stipulate that the property shall 
be enjoyed only by those competent to 
minister in the temple They must have 
trusted to chance to see that the descend¬ 
ants of the donees carried on the good 
work for which their predecessors were 
given grants. 

Sadasiva Aiyar, J,, asks why, if that 
must be presumed to have been the inten¬ 
tion of the donor, should the inheritance 
go bo persons who by themselves are in¬ 
capable of discharging the duties. The 
answer is that Courts and even legisla. 
tures must trust to the same chance which 
the founders calculated upon wheu they 
endowed thearchaki office. What reason 
have Courts for holding that a rever¬ 
sioner would be a more welcome minister 
of religion than the gumastah employed 
by a widow to perform the services ? It 
would be an ideal to be sought after, if 
the community interested in temple 
worship were bo be permitted to select 
on the death of an arcbaka a person 
competent to Bll his place. Even in this 
view, can we trust to society here or 
elsewhere to he guided in the selection 
of an archaka Bulely by considerations of 
religious merit and fitness? There is no 
guarantee tiiat a nominee of the coniniu- 
nity would be a fitter arcliaka than the 
proxy of the widow. Non constat, he 
would be worse than a male reversioner 
of the last archaka. Under such circum¬ 
stances, there cannot be much room for 
doubt, that society would prefer that the 
secular rights with the obligations to do 
or to get done the spiritual duties should 
vest in the line of heirs to whom private 
property would descend. The confirma- 
tion of numerous grants in this Presi- 
dency by the loam Gonjmissioners in the 
name of the widows and daughters of the 
decease] archakas indicates that the 
bovornment of the country have recog. 
nizecl the principle ofheroJity as the 
only safe guide in such nutters. I see no 
reason why Courts should nob ho guided 
by the executive action of the Govern, 
menb in tlieso matters. 

I shall briclly refer to one other reason 
why the principle of heredity should not 


be departed from in the case of tlieso 
offices. It is common knowledge that 
the Archakas of a temple form a caste 
among themselves. They are a select 
people. In the case of tlie groat temple 
at Chidambaram, they claim to have 
comedown to earth with the deity. 
They do not intermarry with the other 
Brahmin sects. .Among these peoj)le, 
the moment that a boy is married, he 
gets a share in the emoluments of the 
Arcliaka office. This testifies to the 
solicitude of this class of people for an 
early expansion of the sect. In the case 
of other Siva temples, the Archakas are 
known as Gurukkals. Unfortunately they 
are adminishing race. They are not 
permitted to take brides from other 
Brahmin sects; and worship in a temple 
cannot be performed by a Brahmin who 
is nob a Curukkal. In the Vaishnava 
temples, there are two prominent classes 
of Archakas: the Pancliaratras and tho 
Vaigauasas. I do not believe oven these 
intermarry. A temple who?o services 
are performed according to Pancharatra 
rituals cannot be served by a Vaiganasa 
Archaka and vice versa. These limita¬ 
tions show that the field of choice for 
the Archaka service in Hindu temples is- 
very limited. It would often lead to the 
application of the principle of escheat, 
if the grants made for their services are- 
not continued in the line of the heirs of 
tho last male Archaka. 

I have referred to the above considera. 
tions out of ileferoDce to the views of 
niy learned brother Sadasiva Aiyar, .J. 
No one shows more anxiety than the 
learned Judge that the true intent of a 
grant should bo strictly enforced. I 
respectfully share his anxiety, but as 1 
have shown above, the change that he 
gives his sanction to, while upsetting, 
fixity of tenure and disturbing long un- 
derstood and enforced notions of rights 
of property, is nob calculated to bring the 
Courts any the nearer to tho administra¬ 
tion of the golden rule that competency 
to minister and capacity to inherit should 
go hand in hand. I eni therefore unable 
to hoi 1 that the widow is not entitled to. 
inherit her husband's property granted 
lor the peiform.ance of religious services. 

I shall now examine the case-law on 
the point to set how far the learned 
Judges eonclusious are supported by 
decided cases. I shall first deal with 
Mohan Lalji v. Tihait 6Vt Gordhau 
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Lo'jj (ij. which apparently has not been 
con^i.lered in any cf the three decisions 
of tln> Court, and on which Mr. Sitarama 
Kio naturally laid great stress. The 
facts of the case must be examined in 
some detail in order to show that while 
It does not lend support to the conten- 
tionol tlie learned vakil, it can be regarded 
as an authority for the liroposition 1 have 
suggested. The temple in respect of 
whicli the otlico was claimed belonged 
uo the fiossain sect of N’allahhachariars. 

The Valiahhacliariars. as explained in 
the judgment ol the IlighCourt of Allaha- 
ly.iH in Moli'in Laltiji v. MiuJltsndan Lula 
(•)), from which there was an appeal to 
the -Judicial Committee in Mohan La/ji 
\ . Tikait Sri Gordhaii Lalji (4). are a 
\ uishnava sect of religious teachers who 
founded temples. The question before 
the Judicial Committee was whether 
the grandson by the daughter of the last 
male Archaka was entitled to succeed to 
the ofBce and the emoluments in pre¬ 
ference to the reversioner of the last 
male holder. It was found in that case 
that the Gossain sect of Vallabhachariars 
took daughters from a sect known as the 
Khab in marriage. On the marriage of 
the Bhat daughter into theGossain fannly 
she was initiated into the Mantram 
of the Gossain sect. The ritual in a 
Gossain temple was essentially different 
from the ritual observed by the Bhats 
in their temides. The Gossain daughters 
were similarly married by Bhats, and I 
take it, altliough it is not so mentioned 
in either the judgment of the High Court 
or in that of the Privy Council, that the 
Gossain daughter marrying a Bhat hus¬ 
band would be initiated into the Man- 
tram of the Bhat sect. I must not 
omit to mention a statement in the judg¬ 
ment of Eight Honourable Mr. Aromer 
Ali that the daughters of a Gossain, 
although married into a Bhat family, re¬ 
mained in the Gossain house. In these 
circumstances the question was whe- 
ther in a temple wdiose rituals were of 
the Gossain sect, a Bhat grandson of the 
last male Gossain could inherit the olhco 
and the emoluments. The Judicial Corn- 
mittee held that he could not. It is 
stated in the judgment of the Board that 
after the death of the last male holder 

(4) UD131 35 All. 283 = 40 I. A. 97 = 19 I.C 
387 {P.C.). 

( 5 ) [1910J32 All. 461 =G 1. C. 77. 
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his widow and his daughter were in en 
joyment of the office and emoluments. 
Mr. Sitarama Rao sug.gested that the 
widow and the daughter were competent 
to perform the religious worship in the 
Gossain temple. There is no express 
mention of their having officiated in the 
temples. From my experience of South 
India I cannot believe that where a large 
congregation of males assemble for wor¬ 
ship, a female would be allowed to per¬ 
form religious service within the temple. 
In the nortli the Gosha system is preva¬ 
lent and seclusion of woman is more pro¬ 
nounced than in the south; and I would 
require very strong evidence to hold that 
the widow and the daughter of the de- 
deased male Gossain were as a matter of 
fact officiating as priestesses in the temple. 
I must take it that they employed depu¬ 
ties to perform their duties. If my 
surmise is correct it lends great suppoit 
to the proposition that so long as the 
service can be done by a proxy, there can 
be no objection to women inheriting the 
office and emoluments of an Archaka. 

Then it was argued, if a proxy was 
held competent to perform the duties, 
why should not a Bhat grandson have 
deen allowed to inherit the office and the 
emoluments on the understanding that 
he should employ a Gossain priest to offi¬ 
ciate in the temple. The position cf a 
widow or daughter and a grandson are 
not in pari materia. In the case of a 
grandson he starts a now lino of descen¬ 
dants, and to countenance the employ¬ 
ment of a perpetual gumastah in the case 
of males would not ho riglit; therefore 
the Judicial Commitieo Ire'd thatasa 
grondson suo moto is entitled to minister 
in the temple and as ti^o grandson was of 
Bhat origin and incompetent to perform 
religious worship in a Gossain temple, 
he should be discarded in favour of a 
Gossain reversioner who was competent 
to perform religious worshiji by himself- 
In that judgment however it is pointed 
out that ordinarily the descent of debut¬ 
ter property vesting in an officiating 
priest would go to the ordinary heirs of 
the last holder, unless there was some 
usage or course of devolution or some 
other circumstance to indicate a different 
mode of devolution. Tiie conclusion of 
the Judicial Committee was that in the 
particular case, the circumstances and 
the usage pointed to a mode of devolution 
different from that of the ordinary deS" 
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cent ot property. In my opinion this 
decision is no authority for the proposi¬ 
tion that competency to officiate is a sine 
qua non of capacity to inherit. On the 
other hand the fact that the widow and 
the daughter were allowed to inherit the 
office and the emoluments is a strong in¬ 
dication that service in a temple can be 
rendered by a proxy so long as the essen¬ 
tial nature of the worship is not depar¬ 
ted from. Now I shall deal with tlie 
other cases bearing on the question. In 
Tangirala Ckiranjivi v. Eaja Maniklui 
Mao (6) Benson and Sundara Aiyar, JJ. 
said: 


■‘The'District Judge bas assumed that the 
minor a female and a person unlearned in the 
^ eda would lose the right to the service in the 
temple. There is no basis for the assumption.” 

My experience of life in this'Presidency 
is that in innumerable cases services in a 
temple are performed by proxies employed 
by women. In Mujavar Ibrambibi 
V. Mujavar Hussain kheriff (7) refer¬ 
ring to the competency of a Mahoraedan 
lady to perform the duties of Majavar of 
a durga which was not of a secular na¬ 
ture, Turner, C, .I,, and Kindersley, J., 
stated that it was not proved “that the 
plaintiff had ever participated in the 
profits or performed the duties by proxy,” 
thereby indicating that if she had got the 
service done by a proxy she would have 
been entitled to the office, In Sheshu 
Ammal v. SounHoroju Anjar (K) the 
learned Judges state; 

“They further explain that an .\ichak.a Mec- 
rasscOj which is the species of Meer^^isc'C iovolved 
in suit No. Ill of 184G, on the file of tbe Hindu 
faudder AmccD referred to by tbo Civil Judfie, 
and a Poorobita Meerassee, also instanced bv the 
Civil Judge, may descend to a female jidcI the 
lUDCtiooa thereof be performed by deputy.*’ 

^11 tlie Madras decisions, and 
Mr. Ganapati Aiyar in his book on Reli¬ 
gious Endowments after reviewing these 
authorities has come to the conclusion 
that It has been the uniform practice in 
Madras to allow females to inherit the 
Archaka service and the emoluments. In 
liombay the same view has been held, 
in Keshavbhat v. Jihagirathibai (9) the 

state the law thus: 

Hina riLmoi’* objection that a 

aS W m which 

U1 i Ini?!. “’® of which 

of anv^!.l tbe existence 

of any urage in conforinity^wUh his allegation.” 

A. I. R. 1916 Mad. 606=25 I 9 «‘i 
1188118 Mad. 95 I'- 

11868] M. 8. D. A, 261. 

11866-67] 8 B. H. C. R. A. C. J. 76. 
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So the burden was cast upon the object or 
to show tliat tlio iisago was dilferent. .\t 
the end of tho juilgnient the loiirnod 
Judges reserved liberlv to tho roversionor 
to bring a separate suit to snpi'ott his 
position tliat a widow was not coinpetont 
to inherit tlio oflico and the eniolumcnts 
of Archaka. In Silarainlhat v. Sihirain 
Ganesh (lO) tlie learned Julgos of wliom 
Couch, C. J . was one, proceeded on the 
assumption that the priestly office would 
descend in the ordinary lino of succe-- 
sion through daughter to lier son. The 
decision in Dhuncoorerltu v. A(ivocate- 
General (ll) imy bo explained away, as 
Sadasiva Aiyar, J., suggests on the ground 
that the office inherited hy tho widow 
was not a purely religious one. The deci- 
sions of the Calcutta High Court also 
support this proposition, In Poorun 
Narain Dull v. Kusheessuree Dosee (12) 
the learned Judges say: 

“It b.is been held ic the Court that a wonum 
can bo a muttawali, and that the protiU of a 
debuttor can be rcceivid by a female.” 

They held in thatcasethata woman can 
succeed to the office. In Joy DebSurmah 
v. JJiiroputly Surmnh (13) an issue was 
sent down to asceitain whetlier a female 
cau succeed to a priestly ollice. Tbe report 
does not say what the result of tlie find- 
ing was. In Mitta Kavtii Audhikoree v’ 
Nirunjun Audhikarce (14). Sir Richard 
Couch says that the right of performing 
worship of an idol follows the same line 
of succession as that of private property. 
In Mahamuyo Deli y. Haridas Haidar 
(lo). Meokerjee J., ^avs at p. 475 (of I 
L.JJ. i2Cal:) 

" Ibero if no qiic'iion that a Pala in the 
Kaligliul Tcni[)le is borilalde .lud it i'« immaterial 
whether the heir is a 111,Of or femiilo tbe ciHtom 
10 this rsepcct is established bevond doubt ” 

These are all the autliorities available 
on the question. None earlier than 38 
Madras [Sundarumbal Ammal y. Yoga, 
yanagurukkal (l)] has been cited in which 
it has been laid down that a female is 
not entitled to inherit a priestly office and 
the emoluments. The decisions are prac¬ 
tically uniform and it would lead to an 
unnecessary disturbance of rights of pro¬ 
perty. if we introduce the innovation 
that a female is not entitled to succeed to 

(10) 1196910 B.U.C. R. A. C. J.25o'" “ — 

(11) U8991 1 Pom. L R, 748. 

(12) [19651 3 W. R. 179. 

(13) 11871110 W. U. 282. 

(14) 118781 14 B. h. U, 160=22 W. R, 487 

(15) A. I. R. 1916 Cal. 161=42 Col 455=27 
I. C, 400 
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an Archaka oHice or emoluments. As 
regards the quotation from Jagannatha’s 
1-igest which Sadasiva Aiyar J., ha? 
extracted in his 'judgment, I may say 
that I have read it very carefully and 
there is no expression in it of any decided 
view one way or the other. The author 
quotes the contentions of both sides and 
leaves the reader to draw his own in¬ 
ference from the two statements. I am 
rather inclined to think that the weight 
of argument, if any is in favour of giving 
females their right to hold religious ollice. 
Although I have come to this conclusion, 
having regard to the strong view held by 
Sadasiva Aiyar. J , and having also regard 
to the fact tliat it is necessary that a 
iiuiforni principle should he enunciated 
in this matter to guide the Court? below, 
I think it desirable that tlie following 
question should be referred for the opi¬ 
nion of the Full Bei-ch, namely: 

■‘wfcfethcr a Hindu widow is iucoiupetcDt by 
reason of ber sex from inheritiog the service and 
cnicilumcnls of a priestly otficc held by her 
hu.sband.” 

Napier, J. —I agree tliat this question 
should be referred to a Full Bench in the 
terms suggested by my learned brother 

Opinion 

Wallis, C. J. —It is well settled that 
•the succession to temple offices is govern- 
^ed by user which is taken to represent 
Ithe intentions of the founder, and it is 
;not disputed that in this part of India the 
user in the case of temple Archakas is 
that the office is hereditary and descends 
in the ordinary course of saccession to 
women who are not themselves compe¬ 
tent to perform the duties of the office by 
iministering in the temple and perform 
Ithem by deputy. The opinion of the 
Pandits in Sheshu Ammal v, Soiindaraja 
Aiyar (8) shows that this was then the 
recognized usage. The question appears 
to have first come before the Court in 
1910, but since that time there have been 
numerous decisions where the user has 
been recognized and enforced, and all the 
Hindu members of the Court with one 
exception have been parties to tlieso de¬ 
cisions. which also are conformable with 
the decisions of other High Courts. The 
only authority the other way is the judg- 
raent of Sadasiva Aiyar,-J., in Swjir/iouwi- 
bal Anmalv. yogavauagurukkal (U, who 
considered that on principle a personally 
disqualified heir could not inherit the office 
and delegate the duties to others. In the 


argument before us it was again contended 
that the decision of the Privy Council in 
Mohicii Lalji v. Tikait Sri Gordhan 
f>alji (4) was in accordance with this 
view and.must bo taken to have overruled 
the other cases. In that case the office 
of Archaka had descended to tlie widow 
and daughter of the last male Archaka, 
and the question was whether the daugb- 
ter was to be succeeded by her son or by the 
reversioner of the last male holder. The 
Archakas were Gossains and there was a 
usage among them that females continued 
to belong to their father’s kul or family 
after marriage. On this ground apparent¬ 
ly the daughter had been allowed to fill 
the office even though married to a mem¬ 
ber of the Bhat community who wasio- 
capable of filling it. 

No question arose in that case as to the 
right of the widow and her daughter after 
her to fill the office and it does not appear 
whether while they held it they per¬ 
formed the duties in person or by deputy. 
What their Lordships had to consider 
was wletber on the daughter’s death the 
office should go to her son and her descen. 
dants, a line of heiis who as Bhats would 
be incapable of perfoiraing its duties, or 
should revert to the male heirs of the 
last male holder. Their Lordships at 
p. 288 (of 7. L. U. 35 observe that 
the rule as to the Shefcaitship being ves- 
ted in the heirs of the founder; 

•‘must from the \ery nature of tbe right bJ 
subject to the condition that the devolutioa'Q 
the ordinary lino of descent is not inconsfst^Q^ 
with or opposed to the purpose the founderbai 
in view in establishing the worship;’’ 

and they say later on that: 

“lo allow the plaintiS’s claim to an admittedly 
Dallav temple where the rights are petforopd 
according to Ballav ritual, which it is clearly 
established, they cannot perform would in their 
Lordships’ judgment, defeat the purpose f^i^ 
which the worship was established." 

A contrary decision would have invol¬ 
ved the devolution of the office to a ho® 
of heirs incompetent to perform itsduties. 
Moreover, tho plaintiff’s claim in that 
case was not shown to lie in accordance 
with auy well-recognized user, which 
the best evidence of the founder’s inten¬ 
tions. I do not consider that this deci¬ 
sion of their Lordships warrants us in 
overruling the nmnerous decisions of tin® 
Court in conformity with the decisious 
of other Ccur:s. by which the widow and 
daughter of tho last male Archakaaio 
held enlitifcd in accordance with the 
blished user to succeed to the office o 
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Arohaka discharging its duties by deputy 
•ind to transmit it to their heirs, who as 
male heirs are preferred to female, will 
generally be competent to perform the 
duties in person. Sadasiva Aiyar, .J., for 
whose opinion I have agreat respect con¬ 
siders, if I rightly understand him that 
the established custom of female succes¬ 
sion to this office is of so mischievous and 
objectionable a character that it cannot 
have been intended by the founder. That 
view is not shared by Seshagiri Aiyar, .T., 
who has considered this aspect of the 
case in the Order of Reference, or by the 
other Hindu members of the Court who 
have consiclorad thequestion. Weshould 
not in my opinion be justilied in overrul- 
ing on this ground the numerous deci¬ 
sions of this Court in which the usage 
has been recognized and enforced, unless 
its mischievous character had been esta¬ 
blished beyond all doubt or controversy. 
This has not been done and I fed bound 
•to answer the question in the negative. 

Sadasiva Aiyar, J. —I have carefully 
ye-considerel my decision in Sundaram- 
oal Ammat v. Ycrjavanagurukkal (l) in 
the light of the later decisions of this 
Court quoted by my learned brother 
Seshagiri Aiyar.]' in his order of Refe¬ 
rence, also of his own keen and yet 
considerate criticisms (if I may be per- 
initted to say so) of my said decision 
and also of the opinions of iny L-ord 
and of Spencer J. on this nderence. I 
am notwithstanding, unable to convince 
myself that my opinion was erroneous. 
On the other hand the decision of their 
hordships of the Privy Council in Mohmi 
Lalji V. Tikait Hri Gordhan halji (4) 
lends, in my opinion strong support to 
my conclusion. With respect, f am 
unable to agree with Seshagiri Aiyar 
•T. that the widow and daughter of the 
last male Shehaifc of the Billavacharva 
Cossain sect in the Privy Council case 
must have been not competent to perform 
the duties of the office and must have 
employed deputies to perform the duty”, 
and that their enjoyment of the emolu¬ 
ments of the office during their lifetime 

to their having performed 
the duties through such deputies and not 
directly. On theoontary, it seems to me 
clear from the report that the out-of-date 
unshastraio custom obtaining in thesoutli 
by which Dharmapathnies (who are 
Sabadharmaoharinees of their husbands) 
ate considered incompetent to pronounce 


Mantrams an Ido religious duties along 
with (and oven Si)Iely in the absence of) 
their husbands does not olitain among the 
Ballavacharya Cossiins, one of the vaish- 
navite sects which are iu several respects 
much more liberal in the treatment of 
women and birth Sudr.n than otlior 
though many Vaishnative sects might 
have become very degenerate in olhur 
respects. I am further unable to see that 
my conclusion as to Tagannathi’s opinion 
and the weight of the .authority of the 
texts quoted by him being in my favour 
is wrong. A general rule has been laid 
down by their Lordships of the Privy 
Council that where a person is incompe¬ 
tent to perform the rites of a religious 
office, it would defeat the very purpose 
for which the worship was established, 
if hedncluding of course “she”) isailowed 
to inherit the office. Any us.age incon- 
sistent with such purpose is clearly in¬ 
valid in law See Palnniappa Chel'i/ v. 
Deivasikamonij Pandara Sannadhi (16), 

I am unable to appreciite any distinc¬ 
tion iu principle between the incompe. 
tency of theclaimantto the office by re.ason 
of sex and tlie incompetency duo to any 
other cause. I do not think that the 
pronouncement of their Lordships of the 
Privy Council can be got round through 
any such distinction. ” 

Though law” is uot always logical and 
though the narrow point referred to us re¬ 
lates I o inheritance by a person incom- 
petent by reason of sex alone for per. 
forming the duties of a religious office, I 

donotthink that the considerations of the 

difficulties which are aggressively pro-' 
minent when wo take the four analogous 
cases (I) of a male heir being incompetont 
by reason of conversion to another faith 
when the inheritance opens (2) of his 
becoming incompetent after the inherit 
ance opens, (3) of a female heir being 
incompetent by reason of conversion be 
fore the inheritance opens and (4) becom* 
iDg incompetent after the inheritance 
opens can be kept out of mind in decid¬ 
ing the presentreference especially having 

provisions of Act 21 of 
1H50. Coming to the weight to be given, 
to practice and usage many pernicious 
and unshastraio usages have crept into 
the Hindu religious and social systems 
during dark medieval days and through 
efflux of time. Most of them entered 

(16) A. I, R. 1917 P. 0. 33=40 Mad. 709=44 
L A. 147=89 I. C. 722(P. C.). 
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praliully an'l insidiously through the 
teii'loncy of that .subtle materialism 
V. liicli sometimes parades as strict ortho¬ 
dox spirituality. The letter is exalted 
over the spirit tlie so-called hereditary 
rights are giveu more importance than 
the performance of the religious duties 
iustead of the rights being kept as a very 
subordinate adjunct and appurtenance of 
the duties and religious oHices, and caste 
status are looked upon more as intended 
for the means of livelihood and for the 


enjoyment of worldly power and material 
possessions than as things bestowed upon 
one for helping all humanity in its evolu- 
tionary progresstowards thecommon goal. 

I res|)ectfully agree with my Ijord that 
the law as at present settled hy the deci- 
>ions of the Privy Council in that unless 
tlie usages in connexion with religious 
institutions and ollices are manifestly 
immoral or opposed to public policy or 
opposed to the intentions of the founders 
of a religions trust or manifestly injurious 
to the trust the Courts are not entitled 
to go back for the law to the purer, more 
liberal and more ancient shastraic foun¬ 
tain heads. The question therefore, nar- 
rows itself to this : Whether the usage 
relied on bv the respondents is manifestly 
injurious (both in its material and moral 
aspects) to the religious institution, and 
whether it could havo been in conformity 
with the intention of the founder of the 

trust. Itiscnthisquestionthatifeol that 

there is real and substantial diflerence of 
ol)inion between myself and the learned 
. Judges who have considered this question 
in this Court since 1910. My angle of 
vision in respect of these questions 
might have been affected by my long¬ 
standing interest and sensitiveness in the 
cause of Hindu religious and social re¬ 
form on Shastraic lines. I find however 
that after making sincere attempts to 
allow as much discount as possible to 
the above factor, my view of the sori .us- 
ness of the evils of usage in question has 
not been materially affected. While the 
incumbent of a religious office must he 
allowed to employ a temporary deputy 
when a temporary disqualification or 
inability occurs, such as birth and death 
pollutions absence from home owing to 
urgent private affairs, etc., I am clear in 
my mind that a usage permitting a per¬ 
manently disqualified claimant to receive 
emoluments of a religious office and to 

appoint his or her own deputy to do the 


duties is of such a seriously mischievous 
character that H ought not to be re- 
cognized. I regret I am unable to agree 
with Seshagiri Aiyar, J., that the per¬ 
formance of the duties through the de¬ 
puty of a female disqualified heir is not 
less beneficial to the religious insbitutioo 
than the performance of the next qualU 
fied male heir. It is notorions that the 
deputy is usually chosen on the principle 
of a Dutch auction. The man who 
agrees to allow the widow to retain the 
largest portion of the emoluments of the 
office and to receive the least as his owe 
remuneration is given the place of deputy. 
Thus when the usually small remunera¬ 
tion in rice and cash attached to the 
Archaka office does not go to the deputy 
who does the duties, the deputy cannot 
be expected to perform the duties at ah 
satisfactorily. I do not see why a re¬ 
ligious office should be considered less 
important than any other kind of office. 
To allow even the office of a peon to he 
held by a permanently disqualified man 
because he undertakes to appoint a deputy 
out of the remuneration of the office is, 
in my opinion, entirely mischievous and 
it ought not to he allowed oven if it i? 
sanctioned hy usage. 

In the result, my answer to the ques- 
tion referred to is that so long as a Hindi 
widow is held incompetent by reason ol 
her sex from doing the duty of a priostli 
office, she is also incompetent to inherki 
the service and emoluments of the o/ficfl-l 

Spencer, J.—Without laying down 
any rule as to particular institutions lo 
which there may be a siiecial custom that 
females cannot succeed to the office au^ 
emoluments the trend of decisions in this 
Court has certainly .been to treat females 
as competent to succeed to the Archakas- 
shipof Hindu temples in thisPresidency- 
see Subraya Kakrainnyn v. 

Padayya (l7), Tangirala Uhiranjivie 
Baja Manikya J^ao (6), Ramasmidaram 
Pillai V. Saviuidnralha Ammal (2)i 
Rajeswari Avimal v. Snbramania Archa- 

kar (3) and Second Appeal No, 20/8 o 
1915. The judgment of Sadasiva Aiya^f 
in Siindarambal Ammal v. Yogavaii^- 
gurukkal (1) was an exception to th® 
course of decided cases and was not a • 
opted by Tyabji, J., who sat with bim- 
I do not think it contains reasons of sue 
weiglit as to justify a departure from 
principle of stare decisis. 1 wo g^ 
(17) U9ir] 7 1. C. 715. 
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answer the question referred to us in the 
negative. 

S.N./r.k. Answered in the negative. 

A. I. R. 1919 Madras 607 

Ayling and Cogtts Trotteh, JJ. 

Se^nft Vana Eamiah Aiijar and 
^(XHolher Defendants—Appellants. 

V. 

{i>- E, .1/. A. G.) Gopala Aiijar and 
others Plaintiffs—Respondents. 

Second Appeal No' 856 of 1917, Deci. 

ded on IGth April 1918, against decree of 

Dist. Judge Tinncvelly. in A. S. No. 418 
of 1916. 

Civil P. C. (1908), 0.38, Rr. 1 and 2- 
Datendant arrested before judgment-Depo- 
»«t of money under R. 2-Deposit is ear¬ 
marked for suit and is subject to plaintiff s 
lien in case he succeeds-lnsolvency of de- 
tendant will not convert deposit into properly 
of creditors—Plaintiff can appropriate that 
amount to exclusion of Receiver-Security 

tor appearance is not to the credit of suit- 
intolvency. 

Money paid into Court by a def^adaot arrested 
before judKineDt under the piovisions of 0. 8S 

Mrm plaintiff's claim is 

li/n nf subject to the 

lien of the plaintiff m the event of his success. 

be?o^rft°d’ o' the'■^defend^a^t 

T 'n tbe suitwilUot 

conwrt the deposit into the property of his 

aSwLiTn ’ Plaiotiffis entitled to 

appropriate the amount towards his decree to the 

the credi¬ 
tors of the defendant. LI-'008 C 21 

mere are two courses open under 0 88 R 2 

hi3 appearance. Such security will be merely 
Mnditional for his appearance in Court and cau^ 
not be said to be to the credit of the suit It U a 
dSt The alternative is that he may 

"he ■a™" '«'-marLd (or 

V If n IP C03 c 21 

r/ 7 ^. ^'yaraud A. Subha. 

rama Aiyar—tox Appellanfca. 

A Eamachandra Aiyar for S. Viswa. 

na ha Myar and K. S, Eamabadhra 

Aiyar for Respondents. 

Judgment.-Defendants 4 and 5 in 

a auirnbrought 
fhl Suit No. 305 of 1913 in 

e District Munsif’s Court of Ambasa- 
mudram against defendant 2. Defen- 

nt 90 ^^ brought under the machinery 
of 0 38. Civil P. 0.. because an ap. 
plication was taken against him for his 
arrest before judgment on the ground 
that he was absconding from the local 
iJtrnts of the Court, and thereupon in 
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aceordanco with tiio iirncedmo pet out ii; 
0. 38, Rr. 1 nn.l 2, ho was hrou^lir 
before tlio (-onrt to show (ranao why ho 
should not fiiniisii aecuritv for bis’ap- 
poariinco; and bo pmcecdeil under it. 2 lo. 
deposit a suin of inoney--iri (bi^i caso 
Rs. 1,200—wbicb was ridjiidged aullieient 
to meet the plaiutin-,’eiaim, Mint is tc 

say, the claim of defend, mis 1 an ) 
this suit. The dates are important TIu 
arrest was on I5th July 19i:j and the 
payment into-Court was on 21st July 
following. Defendants 4 and 5 obt.ained 
a decree for the full amount claimed on 
18th August 1914. and meanwhile on 
29th June 1914, defendant 2 had filed 
his petition in insolvency, lie was not 
adjudicated on that petition until 17t!r 
February 1915. but by relation back, his 
insolvency will date from the petition on 
which he was adjudicated and accordingly 

the insolvency will date back to June 

1814 • 

The question in this case is whotbci 
the money paid into Court in accordance 
with the provisions of 0. .3y, }{. o 

belongs to defendants I and o’ as the 
successful plaintiffs in the suit. If it 
does not belong to them, rival claims 
may arise as between the 0/licial As. 
signee as Receiver of the estate of defen¬ 
dant 2 and the plaintiffs in this suit, 
who are prior decree-holders. But if 
tlie true position be that the money in 
Court belongs to defendants 4 and 5, ‘the 
question of priority as between other 
parties to the suit will nob arise There 
IS a good deal of authority on tho 
question, though not any direct decision 
as to whether this precise section is to be 

interpreted as giving a lien to the plain- 
titl in a suit in the circumstance of 
money being deposited to secure the 
defendant from arrest. There are deci- 
sions of this and other High Courts in> 

regard to the corresponding sections of 

the Inaiaa Coda and also decisions of the 
English Courts relating to kindred situa 
tions. It 18 clear that attachment before 
judgment of property under 0 38 R 5 
does not pass any title to the person at 
whose instance it is attached: but its 
effect merely is to prevent alienations, 
on the part of the person whose property 
18 attached. It restricts the bands of the- 
owner .of the property, but does not 
make him cease to be the owner nor does 
it confer any specific lien on the person 
who seeks the attachment. This has been. 
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liiid -lo-vn in numerous cases both in 
i '.n^hn 'l iin-l in this country, and Lord 
Hohhouse observed in il/o// Lttl v. Kar- 
(l) that even attachment in 
iMtheranoo of execution gives uo title. 
This has been rcattirmed by this Court 
)n a specific reference to 0. 38, 11. d. 
which relates to attachment of ]>voperty 
liefovo jud^^ment in order to prevent the 
lisposal of the property by the defen- 
lanl. in Errikulappii Cbett>i v. Official 
As^i(ju((\ Ma<lrijs (2), a decision of the 
Chief Justice and Seshagiri Aiyar, J. 
The learned Judges point out that what 
one may call a condition of the applica- 
lion on which the money was secured to 
.-safegufiril the plaintill s interest is the 
abstaining of the defendant from making 
uvay with his property and so long as 
the property is not taken out of the 
jurisdiction of the Court or alienated and 
tlie defendant is ready to produce his 
property to the Court, then the condition 
is not broken and as soon as ever the 
property was produced to the Court by 
the defendant on decree being obtained 
by the plaintiir. the object for which the 
money was deposited was gone and it 
could’only be claimed by the person who 
deposited it. 


That is tantamount to saying tliat in 
contemplation of law it lias been his 
property the whole time, only subject to 
certain'control and retention by the 
Court. Similar principles have been ap- 
plied to money deposited in Court under 
I ^.arnishee order. Jitmand Eamanand 

V liamchand Nandram (3). ^ 

class of cases, but you get a totally 
different class of cases where money is 
n^deposited in Court in order to secure 
"oLtbing being done by the person who 
deposited it. such as abstaining from 
going away or removing bis property 
from the jurisdiction o the Court, but 
where money is paid to the credit of the 
suit or earmarked foi the suit. The 
Courts have always held that, when that 
is done, the money belongs to the plain¬ 
tiff in the event of his success and that it 
cannot pass to the general creditors of the 
person who pays it in or to any person 
who claims under him. That distinction 
has been very clearly laid down by the 
English Courts in the cas e of Po llar d, hi 


( 1 ) 

( 2 ) 

^3) 


1R98 

lom 
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Oj Cal. 179=24 I. A. 170 (P. C.) 
39 Mad. 003=32 I. C. 190. 

29 Bom. 405. 


re-. Pollard, Ex parte (i). In that case 
some moneys in a bank belonging to an 
alleged defaulting executor and trustee 
were sequestrated by letters of sequ¬ 
estration taken out in the Chancery 
Division w hich, for ordinary practical pur- 
poses, may be described as a proceeding 
in tiie nature of attachment. The de¬ 
faulting trustee was adjudicated a bank¬ 
rupt and it was held that tlie eeqoastraled 
fund in the hands of the bank did not pass 
to the plaintiff in an action by the cestui 
que trustont who it was said, had been 
defrauded, but passed to the Official Recei¬ 
ver as part of the estate of the bankrupt. 
And Eomer, L. J., in his judgmental 
p. 48, explains wliy it was so and points 
out very clearly the distinction hettreen 
jjhe two classes of cases. He says: 

“he fi. e„ tbo plaintiff) might have obtained a 
special charge by obtaining some special order 
having tliat effect. I think therefore that the 
only qncstion is whether the payment of the 
monev into Court, under the circumstances of the 
present case, did give the appallantR, who aro no 
doubt in the position of creditor.^ of the bankrupt 
a special right to or charge upon the money so 
paid in. In iny opinion for the reasons wbicli I 
will shortly .=lnte, the order for payment info 
Court did not convert the money into the pro¬ 
perty of the creditors or give them any t-pecial 
charge upon it. 'I'he order wa? to pay ihe money 
not to tiic general credit of the action, but to the 
special account of the seiiucstrators. That left 
the money as part of the debtor's property recei¬ 
ved bv the sequestrators as sequestrators. Had 
the order gone on to say tbat. after payment of 
the co.st of the sequestrators, the balance should^ 
be paid over to the general credit of the action/ 
the result would have been diflerout; but 
was not done.” 

Similarly in Bird v. Barstou' (5)i ^ 
woman gob leave to defend an action 
under 0. 14 (summary judgment) on terms 
that she brought into Court £-500. She 
paid the £-000 and lost the case. Then 
she tried to raise a point that she being 
a married woman, an inquiry would have 
to be lield to see whether it was nione) 
belonging to her separate estate which, in 

the ordinary course of events, would be 
the only fund agiinst which the execution 
could proceed. The Court of appeal, 
consistingof Lord Esher, M. H.. Fry. L. J*. 
and Lopes, L. J.. refused to go into that 
inquiry on the short ground put by Lor 
Esher that 

‘‘the meaning of such an order, in m.v 
to give security to tbo plaintiff that, if ho succ 
in the action, he shall obtain the fruits of s 
cess.” _____-— 

(41 [1903] 2 K. B. 41=72 L. J. K. B. 509. 

(6) [1892] I Q. B. 94=61 L. J. Q. B. 1. 
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And in other cases too, it has univer- 
■sally been held in Rogland that whore as 
a condition of granting leave to defend 
the suit, money is paid into Court, that 
money is the property, subject to proving 
his claim, of the plaintiff and that it can. 
not be attached by the creditors or assig¬ 
nee in bankruptcy of the person who paid 
it in. And that has been followed in this 
• ■country in the Madras Courts in two 
diflerent sets of cases. In one case it has 
been decided that where money has been 
deposited under 0. 41. R. 6. as a condi- 
tion of leave to appeal, it is earmarked to 
the appeal. In that case, which is re. 
ported as Subramania Chetliar v. Rajes- 
wara Sethupathi (6), iomovable pro¬ 
perty, not money had been given as secu¬ 
rity by the judgment-debtor as a condi¬ 
tion of his appeal and it was held that 
the successful decree-holder could realize 
the decree without bringing a separate 
suit for the purpose of realizing the secu- 
nty, and of course the necessary impli. 
cation is that the property was earmarked 
to the successful litigant and could be 
taken possession of by him without fur- 
ther proceedings of any kind. The learn¬ 
ed Judges say at p. 874; [of 1917 M. 
W. N. 

Thecflect of immovjblo properly beiag given 

as security is somethin'; more than alt icbmenl, 
becaiis.j It makes titc property applicable solely 
m discharge of the jiidgmonl debt and not liable 

other iudgmeut- 

Similarly a Ilench of this Court in 
Oopalaiyar v, Tkiruvenoadam PiUai ( 7 ) 
hold following the English cases, that 
where money was brought into Court by 

the defendant as a condition of being al- 

lowed to defend under 0. 37 Civil p C 

<8ummary proceeding in this country'on 

intnS ? the amount paid 

mto Court mus be regarded as earmarked 

to the action of the plaintiff and in the 

ev^t of success, the judgment amount 
must he regarded as being charged upon 
■,« t. K ® Pfiaciples which seem to 

which Bide of tho line it is that cases 

coming under 0. 38. R. 2. fall. 0 33, 

1. no doubt says that a defendant 

hen arrested is to be brought before the 

^ourt to show cause why he should not 

Jurnish security for his appearance and 

>ne arg ument, as we understand it, is 

(8) 119181 41 Msd. 8i7=7rCo7r5'7-" 

ih UW73 88 I, 0. 481. 

1&19 M/77 St 70 
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that, that liein.g tho n vturo of the imjuirv 

the section wliid, tolls us ubat the Cour l 
do ,„„.t h.ve r.„.nl sololy to tl,o 
mattei of furnisiiuig sscuritv for his an 

'''"'nr,, 

would fall wirdiin the piinciploof tho do 
CIS,ODS under 0. K. o, that the mcie 
furnishing of soeuvily oi p-ivincnt „f 
money into Court as seciiritv for tliu in. 
pearance of the defendant duos not c-roa'o 
a lien or earmark it for the puijiose of tlie 
action. Bub what liapjions when tho 
defendant does appear under a warrant is 

this, that the Court mav make altornalivu 
orders: 

The Court shall order him cither to fleposil m 

Court money or other property sufficient to an¬ 
swer the clam against him,or to furuish security 
for his appearance at any time when called upon 
while tho suit is pending." 

It seems to us that there are two alter¬ 
native courses open. One is the defen-i 
dan may give security for his appearance, 
buch security will be merely conditional 
for his appearance in Court and could not 

be said to be to the credit of the suitor 
earmarked to the general purposes of the 
suit. It IS a specihc security. The alter¬ 
native IS that he may deposit money or 
0 her property sufficient to answer the 
claim. We think that is not security for 

whi.^Trr^' alternative by 

uhich liberty ,s given to him to pay into 
Court sufficient money to meet the suit, 
nd we hi^uk that that payment would 
lie earmarked to tlio suit and would be 

subject to the lien of the plaintiff in the 

event cf his success. As was pointed out 
during the argument, the words are "to 
deposit into Court monev . . or to fur 

nish security . not "to furnish otbe; 

security which one would expect if the 
deposit mentioned in the first part of tha 
rule 18 merely an alternative way of for 
Dishing the security mentioned in the 
second part. We think that the first al 
ternat.vedesonbod by the rule is uudeub ' 
edly thoone pursued in this ease, that 
>s the money was paid into Court to the 

(tenoral credit ol the action and ‘ u 

Charged with the lien o “he p ain iff “of 
taming a decree in his favrtL ? 

th:'s"i[r" t 

throughout. The oS Zl 
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1 ) 1 ' llie estate) and the plainfcitfs will pay 
the custs. 

s N.'R.K. Appeal allowed. 
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Sadasiva Aiyar and Nai’Ier, JJ. 
Arunachalam Pillai —Petitioner. 

V, 

Ponnuswami PW/rtj—Opposite Party. 
Criminal Misc. Petn. Nos, 83 and 399 

of 1918. Decided on 20tb August 1918. 

(a) Criminal P. C, fl898), Ss. 144 and 195 
— Disobedience of order under S. 144—Sane- 
tion for prosecution granted by District 
Magistrate in appeal — Order of District 
Magistrate is judicial and appealable to 
Sessions Judge. 

Xn order passed by a Magistrate under S. 144, 
Criiiiinal P C.. is a judical order and the autho¬ 
rity issuing the order cannot he separated from 
the authority granting sanction for prosecution 
for disobedience of it. 

Where therefore a Magistrate grants sanction 
for prosecution for disobedience of an order 
issued by him under S. 144 he acts as a "Court” 
within the meaning of S. 195, sub-S. 7ofthe 

^°The summonses and orders referred to in the 
croup of offences mentioned in Cl. (a), sub*S. 1. 
S 195 when issued by a Magistrate or Judge, 
are issued judiciallv; and where sanction is given 
to prosecute for disobedience of such summonses 
or orders, such sanction is issued by the same 
authority', name’y,by the Court ; 2 n>j> 155, 
Expl. 

The word "Court” in sub S. 7, S. 195, is not 
confined to Gls. fbl and (c) of sub S. 1 of the 
section. Sub-S. 7 is enacted for the purpose of 
explaining what is subordination within the 
meaning of sub-S. 6. where the authority giving 
oc refusing is a Court, and does 
to confine its operation to Cls. (b) and (c), sub 

S 1* 

’■Where therefore sanction is given with re¬ 
ference to an offence against a Court, the appeal 

is governed by sub-S. 7. , > * j 

A Sub-Magislrato having refused to accord 
sanction for prosecution of the pelilicner for 
disobedience of his order passed under S. 144. 
Criminal C., the opposite parly appealed to 
th» District Magistrate, who gmoted the sanc- 
tio 1 applied for. Against this latter order the 
tioner appealed to the Sessions Judge, who 
re'used to interfere with the District Magistrate’s 
order on the ground that it was passed adminis¬ 
tratively : 

Held •. that tbo order cf the District Magis¬ 
trate was a judicial order, against which an ap- 
neal lav to the Sessions Judge. IP 611 C 1. 21 
^ (b) Criminal P. C. (1898), S. 439-Ad- 

minislrative order* 

The High Court has no appellate or revisiooal 
authorit/over administrative orders of a Dis¬ 
trict Magistrate. [PC 2 ; P 611 C 1] 

(c) Criminal P. C., S 195 (6)-Public ser¬ 
vant i* not as such subordinate to High 

^^publio servant qua public servant is not sub¬ 


ordinate to the authority of the High Court as 
required bv S. 195 (6), Criminal P. C. 

[P 611C 1] 

C. Bajagopala Aiyangar — for Peti¬ 
tioner. 

JR. V. Seshagiri Bow—iox Opposite- 
Party. 

Napier, J. —These are two petitions, 
one to revise an order of the District 
Magistrate of Trichinopoly of 12th Janu- 
ary 1918, the other to revise the order 
of the Sessions Judge of Trichinopoly of 
1st March 1918. The order of the Dis¬ 
trict Magistrate was made on appeal 
from an order of the Stationary Sub. 
Magistrate of Trichinopoly refusing to 
sanction the prosecution of the present 
petitioner and another for an offence 
under S, 188, I. P. C. The petitions 
were the result of an order of bheSta- 
tionary Sub-Magistrate passed on 8th 
May 1917 under S. 144, Criminal P. C., 
restraining this petitioner and others 
from taking the pidari deity in proces¬ 
sion through a lane claimed to be the 
private property of the present counter¬ 
petitioners. This order was alleged to 
liave been violated and hence the peti¬ 
tion for sanction. The Stationary Sub- 
Magistrate declined to grant the sanction 
on two grounds : one, that the order 
should not have been passed and that 
therefore disobedience cannot be con¬ 
sidered to be an offence ; the other, that 
the petition for sanction was the outcome 
of previously existing spite. The 
sent counter-petitioner appealed to 
District Magistrate of Trichinopoly, 
decided that the order having been passed 
rightly or wrongly, disobedience of it 
was an offence and granted the sanction- 
Tliis is one of the orders appealed against. 
The petitioner appealed from that deci¬ 
sion to the Sessions Judge, who passed 
the following order : 

"The order appears to have been made 
District Magittrate as an administrative 
and I think therefore that no appeal he=> 
this Court. Petition is dismissed.” 

This is the other order appealed agaiust- 
The petitioner before us first argued tba 
the order of the District Magisi'^^. 
granting sanction against him was pasafl 
by him as a public servant, that 
peal lay to the Sessions JudgQ and t 
therefore he was entitled to come to 
High Court. On this petition 
our opinion, enough to say that i* ; 
order was passed by the 
trate administratively, the High 
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bas no appellate or revisional power. 
We asked the learned vakil to invite our 
attention to any provision either in the 
Government of India Act or the Letters 
jPatent or in the Criminal Procedure 
Code which makes a public servant qua 
snch servant and not qua Court subor¬ 
dinate to the authority of the High Court 
as required by S. 195, sub-S. 6. and he 
was unable to show us any. We there- 
fore dismiss this petition. 

On the second petition by way of 
what is, for convenience, called an appeal 
from the order of the Sessions Judge, the 
petitioner took up the opposite position, 
namely • that the order was one of a 
Court and that therefore the Sessions 
Judge was in error in declining to exer¬ 
cise his jurisdiction. We have therefore 
to decide whether the (appeal) provisions 
in S. 195, 8ub-S. (7), Criminal P. C, 
aply to this order. We are clear that 
the Stationary Sub-Magistrate. in pass- 
mg this order refusing sanctioa. was 
.acting judicially, for the original order 
which, it was alleged, was disobeyed was 
an order passed under S. 144, Criminal 
1 .0. These orders have always been 
.treated as judicial orders and we cannot 
separate the authority issuing the order 
from the authority granting sanction for 
disobedience of it. 

But the more diJlicult question is whe¬ 
ther, on the language of S. 195. Criminal 
P. C,, even though the order was passed 
by a Court, the “appeal” lies to another 
Court S, 195, sub-S. (l), Ocala rvith 
three clasees of offences. The lirst group 
are Ss 172 to 188, I. P. C.. which are 
classed in Ch. 10 of the Code under the 
heading of contempts of the lawful au- 
thontyof public servants;” the second 
group refers to S. 193 and others, which 
are classed m the Code under the heading 
0 false evidence and offences against 
public justice ; and the third group con- 
tains the sections in Ch. 18 of the Code 

Wifch trade and property marks.” 

Si Jr 0 s. 195. 

shin fcaU that no Court 

except with the previous sanction, or on 
the complaint of the public servant or 
of some publio_ servant to whom ho is 

the second 

group, the provision la that no Conrb shall 
take c^nizanco of any such offence when 
inoh offence is committed in or in relation 
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to any proceeding in any Court except 
with the previous sauction, or on the 
complaint or such Court, ele. With refer¬ 
ence to the third group it is provided that 
no Court shall take cognizance of any 
such offence when such offence bas boon 
committed by a party to any proceedinc 
m any Court in respect of a dociimen!’ 
produced or given in evidence in such 
proceeding except with the previous sanc¬ 
tion, or on the complaint, of such Court, 
etc. With reference to the second and 
third groups, the section provides that 
the term Court” means civil. Revenue 
or criminal Court, but not a Registrar. 

The appeal in all cases is provided for bv 
8 ub-S. 6: ^ 

“Any sanctioa given or refused may be revoked 
or granted by any authority to which the autho¬ 
rity giving or refusing it is subordinate.” 

Then sub-S. 7 provides: 

“For the purpose* of this section every Court 
shall bo deemed to bo .subordinate onlV to the 
Court to ttbich appeals from the former Court 
oramanly lie. 

_ The question is whether the word 
Court' in sub-S. 7 refers to Court men. 
tioned in sub-S. (l). Cls. (b) and (c). 
only, or whether it applies also to order 
made by a public servant as a Court 

Judge took the former view, following 
the decision of this Court reported as 
hanknram Anjar v. Sakkarappa Muda. 
I'aril). That decision is however no 
■luthonty for Ins view, as the High Court 
held that the order was not one of a 
Court. It 19 of course, clear that the 
oOences grouped in Cl. (a) include dis- 
obedience of orders of Courts, such as 

summonses issued by Courts 
to. 1/2. I. p. C..) refusal to produce 
documents before Courts (S- 176). refusal 
to take an oath or affirmation before a 

fn n ^ information 

to Court (S. 181). obstructing sale of pro¬ 
perty offered for sale by the lawful' 
authority of the Court (S. 184). and dis-i 
obeying a direction to abstain from al 
certain act promulgated by a Court under, 
o. 188. which IS the present case. There! 
can be no doubt that the various sum- 
raorises and orders referred to in those 
sections when issued by a Magistrate or 
a Judge are issued judicially, and. ‘as 
pointed out above, it surely must followi 
from that that the sanction to prosecute, 
for j djEobedience of such .aurnmnns nr; 

U1 2 Weir 166.“-- 
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.oi lermust ho issuod by the same autho- 
ritv, namely, the Court. 

But this still leaves tlie other question 
■ qnn, namely, wliether sub-S 7 applies 
0 sucli sanction. T am of opinion that 
'lie war ! Court” in sub-S. 7 is not con- 
lined to Cls. (b) and (c). The legislature 
must have been aware that orVencas 
against tlio auBiority of tho Courts were 
voverel by Ch. 10, 1. P. C., and there 
•s of course, no reason why any dift'er- 
ence should 1)6 made with regard to ap- 
peais between otTences against the lawful 
autliority of Courts and offences against 
public justice in relation to proceedings 
in Courts. The word ‘public servant” 
was olivioii'ly used in Cl. (a) because it 
is usod in tlic Penal Code througliout tlie 
provisions in Ch. 10 and ‘‘publicsorvant" 
is doliood in S. of the Code as includ. 
ing -lulges anl Magistrates. Sub-S. 7 is, 
r thinU, enacted for tho purpose of ex- 
[daining what is subordination within 
tlie meaning of sub-S. 6, where the 
authority giving or refusing sanction is a 
•Court, anl does not purport to confine its 
opfivition to Cls. (h) and (o), sub-S. {1), 
Inor do I think that the legislature bad 
that intention. It seems to me that the 
word “Court” was usel in CU. (b)and (c) 
because it was intendol to limit the 
.operation of those clausos to proceedings 
jin relation to Courts, thereby constitu¬ 
ting a narrower class t*han is dealt with 
'in Cl. (a), and I see no reason why, be¬ 
cause a narrower class of cases confined 
to Courts only is provided for in those 
two clauses, the word ' Court’ in sub S. 7 
should be confined to those two groups 
and not read as applicable to the wider 
group in Cl. (a), which applies to both 
Courts and other public servants, both 
of whom are clearly covered by the word 
“authority” in sub S. 6. In the result 
[ hold that whore the sanction is given 
with reference to an offence against a 
Court, the appeal is governed by sub-S. 7. 
The order of the Sessions Judge is set 
aside and he is directed to take the peti¬ 
tion on his file and dispose of it according 
to law. 

Sadasiva Aiyar, J.— I agree entirely. 
It is not essenMal for the decision of this 
case to expressanopinion on the question 
whether tlie particular order of the Sub- 
Magistrate mentioned in Criminal Revi- 
sion Case No. 136 of 1S03 reported as 
Sankaram Aiyar v. Sakkarappa Muda. 
liar (l) was rightly held by this Court 
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on the facts of that case to have been 
passed by that public servant, not as a 
criminal Court but as a public servant 
who was not a Court It is however 
necessary to guard myself from subscrib 
ing to the opinion suggested by a sen¬ 
tence in that decision, that opinion being 
that a Sub-Magistrate would act as a 
Court only when he grants sanction for 
offences mentioned in S. 195, Cls. (b) 
and (c), that he could never act as a 
Court when he grants sanction for any of 
the offences mentioned in Cl. (a) and that 
therefore sub-S. (7) could never apply to 
a sanction given by a Sub-Magistrate for 
such an offence. 

S N./iMC. Order of Sessions 

Judge set aside. 
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SrEKCER AND KRISHNAN. JJ- 

Subf>a Bao and others —Defendants" 
Appellants. 

V. 

P. Swamia Pillai and Plain¬ 

tiffs — Respondents. 

Second Appeal No. 137 of 1910, Deci¬ 
ded on 17th September 1917, against de¬ 
cree of Dist. Judge, Trichinopoly, in 
A. S. No. 47 of 1915. 

Hindu Law — Debt* - Father - Decree 
against—It can be executed in abtencew 
proof of immorality or illegality of 
against whole estate—General immoralitfi* 
not sufficient 

Aa execution creditor is entitled to sellttie 
whole of the estate of a joint Hindu 
sistiog of a father and his sons and gorerued J 
the Mitaksliara Iwv in executiou of 
tained against the father alone, unless it 
that the debt for which the decree wasobt*'°® 
was incurred for illegal or immoral 

Where joint family property including 
shares of two undivided sens was 
sold in execution of a decree obtained aga"’® 
father on a pro-note executed by 
sous preferred a claim for the release o 
shares which was dismissed and suhseque . 
brought a suit for a declaration that 
of the property could not be attached and so 
execution of the decree: , . 

Held: that m the absence of proof ^ 
debt in respect of which the decree was obts 
was (i) incurred for illegal or immoral pwr^^ . 
(ii) borro-.ved by the father solely to enable . 

to sell the whole property including the - 
shares, the decree-holder was entitled 
tion to proceed against the whole of I «’] 

including the shares of the sons. [P PI’ i-n'ht- 

Pet Krishnan, J.-lt is only when tt JS ao« 
ful what was attached and sold in J 

as for example, when the property attac 
sold was “the right, title and 
judgmenet-debtor” that the 
taching creditor becomes important. [P 


SuniiA Rao V. Swamia Pillai 
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If the father’s debt in execution of which the 
shares of the sons arc also attached was contract¬ 
ed merely for the purpose of enabling the father 
to sell the whole property including his sons’ 
shares and if the father suffered a decree to be 
passed in futtbcrance of that purpose, the decree- 
holder cannot be permitted to sell the shares of 
the sons. [P 614 C 1] 

Evidence to show that the father led an immo¬ 
ral life will not be sufficient to exclude the 
father s right to sell the joint property. There 
must be evidence to show that the particular 
debt in question was contracted for an immoral 
purpose. IP 614 0 2] 

T. R. Venkatarama Sastriar—iov Ap- 

pellants. 

P. S. Vaidyanatko Aiyar —for Res. 
poDdents. 


>n every other event iti.soi'on to thoexcculion 

creditor to sell the wliolo of the estate in satisfac- 

tiou of the judginent obtained iit^.iiiist the father 
alone. 

Defendant i obtained the decreo in 
Small Cause No, 32(1 of 1912, upon tu-o 
promissory notes executed in bis favour 
by defendant 2 for what became clue from 
him for the rent of certain lands that ho 
took on lease from defendant 1. This 

fact is asserted in defendiiDt is written 
statement in this suit; it appears also in 
defendant 2 s written statement in the 
small cause suit (Ex. 1) and has not been 
controverted by the plaintiffs. Thus 
there was in existence in this case an 


Spencer, J. —I am unable to follow 
the District Judge when he proceeds 
upon the assumption that defendant 1, 
in executing his small cause decree, at¬ 
tached only the father's interest in the 
property. If this were so, the plaintiffs 
had no cause of action to put in a claim 
petition for the release of their three- 
fourths share, and when that failed, to 
insUtute the present suit to establish 
their title against the eiecution creditor. 
The District Judge failed to see that his 
assumption destroyed the very founda- 
tion of the plaintiff’s claim and that 
their suit must consequently fail. There 
is DO doubt however that both parties 
considered that the enbireestate hal been 
attached. In bis written statement do- 
fendant I asserted the liability of the 
sons to pay the debts of llicir father, if 
not tainted with illegality, and imtnora- 
hty. No doubt lie at first maintainel 
that the property was the father’s self- 
acquisition, blit the fact that be a!=o 
pleaded the sons’ liability to pay their 
father's debts showed that he did not 
abandon his claim agiinsbthe entire pro- 

turned out to be ancestral. 
At the trial defendant 1 failed in his at¬ 
tempt to prove that the property was the 
self-acquisition of defendant 2; the 
plaintiffs also on their part failed to 
prove.that the debt was incurred for an 

they hal only gene- 

ooLw T. "■"““'■“I 

to establiBl, ihe.r contention that the 
V. Pndyot Kumar Tagore (1) 

l’ A r' 521=44 

J. A. ls=89 I. C. 262 (P.O.). 


..uvwo.jont ueoc, CO aisciiargo which the 
ancestral property of the family could be 
validly alienated by the father. We 
allow the second appeal and restore the 
decree of the District .Muusif dismissing 
the suit. Respondents 1 to 3 will hear 
their own and appellant?, costs in this 
and in the lower appoilite Court. 

Krishnan, J. — The jdaintiffs-appol- 
lants aiG the sous of defendant 2 against 
" honi defendant 1 had obtained a decree 
on two promissory notes executed bv 
him. In execution of that decree defen¬ 
dant I liad attached the plaint property 
ooscritiog it as defendant 2's own pro- 
perty. The sons filed a claim petition to 
have their share released, but it was dis- 
missed. Thereupon they filed the present 
■suit for a declaiation that defendant I 
was not entitled tq execute the decree 
against their sliaro in tlie property and 
for an injunction. The question whether 
the ))roporty w.is ;elf-ac'iuired or anees- 
tnal has been settled, it being found that 
It is the ancestral property of the family. 
On this finding the District Judge decreed 
the plaintiffs' suit holding 
Ihai defeudaut laho;ved no intention to pro¬ 
ceed apinst It as ancestral property in which lie 

debt father’s 

Ilis judgment cannot be supported 
it 13 only when it is doubtful what was 
attached and sold in Court auction as., 
lor example, when the property attached 

and sold was described as "the right, title 
and interest of the judgment debtor" that 

10 inteneion of the attaching decree- 
holder becomes important. Here the whole 
property has been attached including 
the shares of the plaintiffs, and that is the 
looting on which they themselves filed 
the claim petition and have now brought 
this suit. If plaintiffs’ shares had not 
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iiGon :At\chetl, fcliere would bo no causeof 
action for tho claim petition or for this 
suu, botii of which refer only to their 
shares, llcforc tlie plaintil'I's’ shires can 
i>e release! from attachment, what has 
to be decided is whether tliose sliares are 
not liable to be sold for the decree-debt. 
The description of the property attached 
as tho debtor's own is immaterial in this 
connexion. It is settled law that an 
execution creditor is entitled to sell the 
whole of the estate of the joint Hindu 
family, consisting of a father and his sons 
and governed by tho Mitakshara law, in 
.execution of a decree obtained against the 
dabher alone, unless it is shown that the 
[debt for which tlie decree was obtained 
was incurred for illegal or immoral pur¬ 
poses. It is sufficient to refer to tho 
latest statement of this law by the Privy 
Council in the caseof Srf/jai Singh Dugar 
V. Prodyot Kumar Tagore (l). Their 
Lordships say, 

The property in question was joint property 
governed by the Mitakshara law. By that law 
•1 judgmcDt against the father of the family can¬ 
not be executed against the whole of the Mitak- 
sbara property if the debt in respect c£ which 
the judgment has been obtained was a debt in¬ 
curred for illegal or immoral purposes In everv 
other event it is open to the execution creditor 
to sell the whole of the estate in satisfaction of 
the judgment obtained against the father alone.” 

The recent ruling of tho Privy Council 
in Sahu Ram Chandra v. Dhup Singh{2), 
.bo which our abtontion has been drawn, 
that the pious obligation of the son to 
pay his father’s debt arises only after 
jthc death of the father, does not affect 
this question, as tho father has power to 
sell joint property of his son and him¬ 
self for an antecedent debt of his to pay 
off that debt, when the debt \tos not in- 
iCurred for an illegal or immoral purpose 
land the Court can in execution of a de- 
icree for that debt exercise the same 
,power and direct the sale of such joint 
I property. No doubt if the father had 
iborrowed the original promissory note 
debts merely for the purpose of enabling 
him to sell the whole property including 
jhis sons’ shares and allowed the decree 
jtio be passed in furtherance of that pur. 
ipose, the case may be one where there is 
only a colourable and nob a “real dissoci- 
iation in fact” between the debts and the 
{Qnal sale In snob a case the power to 
Isell will nob arise, under the Privy Coun¬ 
cil ruling above quoted. But such a nosi- 
(2) A. I. B. 1917 P. 0. 61=39 All. 437=14 

126=39 I. C 280(P. C.). ’ ' 


tion does not arise on the facts here, as' 
It IS not alleged that defendant 2 hadanyi 
such purpose. ' 

It follows therefore that as in the pre-, 
sent case the plaintiffs did not give any' 
evidence to show that the debts in qnes’J 
tion were incurred by defendant 2 for^ 
any illegal or immoral purpose, their suit- 
must fail. They complain before us that 
they had evidence to show that tbeirl 
father led an immoral life and that the' 
Munsif shut out such evidence; hot such 
evidence is quite insufficient, in theab- 
sence of evidence that the particular debt 
was incurred for an immoral purpose, to 
exclude the father’s right to sell the 
joint property. S>e9 Sri Narainy.Raghu 
bans Hai (3). The exclusion of evidence, 
by the Munsif has therefore led touo 
prejudice to the plaintiffs and is there¬ 
fore no ground for second appeal. It was 
also urged that they bad evidence to 
prove that they lived separately from 
their father and bad nothing to do witb^ 
the promissory notes. That evidence 
was equally immaterial, as they did not 
allege any division from the father. I 
agree therefore that the decree of the 
District Judge must be reversed and that 
of the Munsif be restored with costs, here 
and in the Court below, of the appellants. 

S ^./r. k_ Anneal allowed. 

(3) 11912] 17 I. C. 729 {P. 0.). 
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Oldfield and Phillips, JJ- 

Puthiya Pandikasaliyal 
—Defendant—Appellant. 

v. 

Mavileri Eacharan Nair and others-^ 
Plaintiffs—Respondents. 

Second Appeal No. 1927 of 19U, D®’ 
cided on 19th December 1917 , against 
decree of Tempy. Sub-Judge, TelHoherry. 
in A. S. No. 142 of 1913. 

(*) Malabar Law -Tarwad-Managemeot 

delegated to another can be reiumed. 

It is open to the Earnavan of a 
wad, who has delegated his duties to anotn®> 

to resume the management at any time. . 

(.P616 01J 

(b) Malabar Law.—Taward—Impr®’'*^*®' 
leases by Karnavan—He can be moved. 

If a Karnavan habitually grants improvjd® 
leases and thereby renders himself ooabls 
fulfil his obligations towards the other 
of the Taward, this would be a ground lot 
moving him from Karnavastanam, but a 
cular lease cannot bo declared 
against the lessee merely because 
proved to be beneficial to the Tatwad.[P 
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(c) Malabar Law.—Tarwad—Grant of Mel- 
cbarth before expiry of kanom term does not 
bind successors. 

The grant of a Melohnrth by a Karnavan 
before the expiry of tbe previous Kanom does 
not render it ab initio void, but it will not bind 
the grantor’s successors: 161. C. 39lj A.IM, 
1915 Mad. 307 and 1915 Jilad. 650, Dist. 

LPG15 C2l 

Govinda Marar —for Appellant. 

C. Madhavan Nav —for Respondents. 

Judgment. —In this case defendant 1, 
as karnavan of the tarwad granted a 
cneloharth to defendant 4, whereby he 
empowered him to recover two items of 
property held under two leases, the 
terms of one of which had expired and 
the term of the other would expire in 
two years. This Melcharth has been 
held by the lower Courts to be invalid 
apparently on two grounds that (l) that 
defendant 2, was the de facto karnavan, 
and (2) that the lease was not beneficial 
to the Tarwad. As regards the first 
point it is not disputed that defendant 1, 
|wa8 actually karnavan and consequently 
^although he may have allowed defen- 
dant 2, to discharge the duties of karna¬ 
van it was open to him to resume the 
management at any time. On the second 
point the learned vakil for the appellant 
argues that a karnavan has absolute 
powers as regards leases and leases gran¬ 
ted by him cannot he questioned on the 
ground that they are not beneficial to 
tbe tarwad. The karnavan by the grant 
of a lease does not alienate tarwad pro¬ 
perty and although the income of the 
tarwad may he diminished by the grant 
of improvident leases that is mainly a 
matter which concerns the karnavan 
alone for it reduces income out of which 
he has to meet liabilities. No doubt if 
a karnavan habitually grants improvi- 
^dent teases and thereby renders himself 
.unable to fulfil his obligations towards 
the other members of the tarwad this 
jwould bo a ground for romoving him 
from karnavastanam, but we do not 
think that a particular lease can he de¬ 
clared to be invalid as against the lessee 
merely^ because it is not proved to be 
beneficial^ to tbe tarwad. To fetter a 
karnavan’s discretion in this way would 
be to render bis whole management of 
the property liable to criticism and re- 
vereal at any moment. 

It is then argued for the respondent 
^bat the grant of this lease two years 
before the expiry of the term under 
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which the la?i<l was held is ipso facto 
invalid and reliance is phicod on Chcria 
Chirikandan v. Kri^hnan Nnmliua?- (l) 
and Raman N'nvhifiir v. llavian Nam- 
blyar (2) and Moi'hn Kutti v. Kunhi 
Koijan (3). Tliese cases aio however 
only authority for holding that a mol- 
charth granted by a karnavan before the 
expiry of the previous term will not 
bind his successor and nob tiiat such 
melcharths are necessarliy invalid ab 
initio. In this view we think that tho 
decision of the lower Courts is wrong 
and in allowance of the second appeal we 
dismiss tbe plaintifi’s suit with costs 
throughout. (This second appeal coming 
on for hearing on 19th December 1917 in 
pursuance of tbe order of this Court dated 
21st November 1916. tbe Court delivered 
the following) 

Judgment —The guardian of respon¬ 
dents 17 and 19 has now been made 
a party. Mr. Madhavan Nair on his 
behalf iias nothing now to argue. We 
therefore for the reasons stated by us on 
24th October 1916 allow the second 
appeal and dismiss the plaintiff’s suit 
with costs throughout. 

S.n./r.k. Appeal allowed. 

(1) U912) 16 irc.'m 

(2) A.I.R. 1915 Jlad. 307=25 I. C. 578. 

(3) A.I.R. 1915 Mad. 650—27 I. C. 1007. 
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Oldfield and Seshagiri Aiyar, JJ. 

Athermankutti — Defendant — Appel¬ 
lant. 

V. 

Chandjoth yioideenkntly —Plaintiff— 
Respondent. 

Appeal^ No. 204 of 1918. Decided on 
lObh March 1919, against decree of Dist. 
Judge, of North Malabar in Appeal Suit 
No. 281 of 1916 

0.th« Act (10 of 1873), Si. 9, 10 and 12— 
Challenge to take oath—Oath not taken on 
appointed day on account of challenger'i 
failure to pay chargei-Oath taken on tuhte- 
quent oay^Cballenger is not bound by osth. 

The plaiatiS cballeoged the defeedaot to take 
a particular oath on a specified day and tbe cbal* 
lenge was accepted including a lorm that, if 
plaintiff failed to pay the cost of taking tbe oath 
and tbe defendant did not take it, that should 
be treated as equivalent to bis taking it. On the 
day fixed tbe plaintiff made default and defen* 
dant did not take tbe oath, but took it on a later 
day. Tbe plalotiff objected and applied for a 
trial on tbe merits, but tbe trial Court made a 
decree in defendant's favour. 

Held: that tbe plaintiff was not bound by tho 
oath and that bis default in bis part of tbe agree* 
meat was not a foundation on wbicb tbe law 


nif) Madras Palaniappa v. Shanmogam 
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Cv'ul'l allow auv decree to be founded, and that it 
'•■as for tiic: defenuant to show that his deviation 
ir<iin hi-, aereemeut '-va^ Immaterial and that the 
'! lie r-i'i'i if'iod in it was net of its essence. 

IP GIG C 1, 2] 

Ji. Pni'l:er~{or Appellant. 

Matlititvnu Nair —for Respondent. 

Judgment.—The plaintifl' respondent 
in this case challenged the defendant- 
appellant under S. 9, Oaths Act, to take 
a particular oath on a speciiied day and 
the challenge was accepted, including a 
term that, if owing to plaintifi's failure 
to pay the cost of taking the oath, defen¬ 
dant dill not take it, that should be trea. 
ted as eiiuivalent to his taking it. On 
the day fixed, as plaintilT did not pay, 
defendant did not lake the oath. He, 
iiowcver in spite of plaintiff’s opposition 
and application for a trial on the merits 
took it on a later day; and the District 
Munsif passed a decree in his favour, 
Tbo lower ap)ie!lafe Court in the order 
appealed against held that plaintiff’s con¬ 
sent was only to be bound by the oath as 
originally agreed on, that ho withdrew 
his consent on that agreement proving 
abortive and that he was entitled to a 
remind for a trial on the merits. It has 
been argued that' this withdrawal was 
not open to plaintiff and did not, In fact, 
take ))lace. But we <leal with tliis part 
o£ the dispute on the shorter ground that 

the plaiutiff's def Kilt in his part of the 
agreement was not a foundation on which 
the law could allow any decree to be 
founded. S. 11, Oaths Act, says that 
the evidence given in pursuance of the 
challenge shall be conclusive proof of the 
matter stated. S. 12 says that a refusal 
to make the oath shall be recorded; and 
it has been held, for instance, ii> Moyan 
V. Pathukulti (l) that such refusal is a 
relevant fact in a trial on the merits. 
But there is no provision, under which 
any legal etl'ect follows on any other inci¬ 
dent than the making of the oath or on 
any act or omission by the party, who 

gives the challenge. 

In these circumstances the agreement 
before us, by which a legal result was to 
'follow on the default of the challenger, 
'plaintiff, was to that extent an attempt 
;to introduce a method of decision which 
'the law does not authorize and which can 
lhave no legal consequences. That part 
of the agreement, therefore must be trea¬ 
ted as inoperative and all argument 
founded on it mu^ he rejected. Defen- 

”7l) U008] 31 Mad. 1. 


dant has then asked us to deal with the 
remainder of the agreement, which pro¬ 
vides for the taking of the oath by him 
on a specified day and to hold that the 
oath he took on a later day is equally 
conclusive. Assuming that this part of 
the agreement is separable, we cannot 
construe it in the manner suggested. It 
is for defendant to show that his devia¬ 
tion from the terms of the agreement is 
immaterial and that the date specibed in 
it is not of its essence. We see no rea-; 
SOD for accepting and much for rejecting 
this view. It, moreover is unsupported,, 
so far as we have been shown, by autho. 
rity. In the circumstances this conten¬ 
tion also fails. We must, therefore con- 
hrin the lower appellate Court’s decision, 
with, however the observation that at 
the renewed hearing it will he open to 
the District Munsif to consider the evi¬ 
dence as to plaintiff’s conduct and his 
responsibility for defendant’s failure to 
take the oath on the date originally ar- 
ranged and to give it what weight it may^ 
deserve. The appeal against order 
dismissed. In the circumstances there 
will be no order as to costs, 

S.N./k.K. Appeid (iimissed. 
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Wallis, C. J. aM) SpknC’kil -T. 

(P. L. P. L.) Palaniappa. Chetliar and 
others —Defendants-"Appellants. 

V. 

Pana Lai Seena Shanmngnm Chettior 
and ot/iers—Plaintiffs- Respondents. 

Original Side Appeal No. 61 of 1915, 
Decided on 17th April 1918, from judg¬ 
ment of Kumaraswami Sastri, J., P • 
2r)th July 1915. 

Negotiable Inilruments Acl (188I)i Ss. 26. 
27 and 28-'‘Agent‘’ in Ss. 27 and 28 means 
agent of person capable of contracting 
within meaning of S. 26—Person drawinS 
bill or making note as trustees of temple** 
not agent—He is personally liable. 

The terms “ageof’ in Ss, 27 and 28 mean? the 
agent of a person capable of coDtracting within 
the meaning of S. 20. and when the agent 
liable the principal Is. [P G - 

A person drawing a bill or making a ® * 

trustee of a temple or charity is not acting 
behalf of such a principal and cannot claim ^ 
benefit of the section and is therefore 
liable on the bill: 17 3/. L. J. G16: 8 o't|* 

vC I. C. 35G and 38 /. C. 172, Foll\ 28 f ''if 

L3 I. C 760 and 30 I. C. 574, THst. IP oIS ^ 

Per Wallin, C. J.-When the agent 
firm in executing a negotiable instrumcn F 
fixes the firm’s vilasam, it indicates t a 
acting only as an agent. But when a 
as hukdar (trustee) prefixing the ^ » no 
sam, there is, on the face of the doc < 
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clear indication that bo contracts for anvono 
but himself. UMils'C 21 

Per iSpcHcer, J ,—Wboro a trustee, executor or 
eburoh warden signs a promissory note on belialf 
of an inanimate object, such as a trust, temple, 
etc., there is a very strong presumption that he 
intends to incur an individual responsibility 
because he does not represent any other person 
in law. I^P G19 C 2] 

T.Narasinka Aiijangar—ior Appel- 
lante. 

S. Srinivasa Aiyangar and K. Bha.sh. 
yam Aiyangar—(or Respondents. 

WallU, C, J. This is an appeal from 
a decree of Kumaraswami Sastri, J.. in a 
suit brought by plaintiff on a pro- 
niissory note executed by defendant 
1 des.ribing himself as “P. R. P. L. S. 
Hukdar. The plaint sought to make 
the defendant 1 personally liable on the 
note. Defendant 1 pleaded that the suit 
was bad for non joinder of the other 
members of the family who, as he al¬ 
leged, were also hukdars of the charity, 
that was without consideration and 
that he was not personally liable. He 
died after the settlement of issues, and 
the plaintiff then brought on the record 
not only his legal representatives but 
also the other members of the family to 
meet the objection of non joinder, and 

additional issues were settled as to their 
liability. 

The learned Judge found on issue 1 
that the promissory note was nob 
without consideration or intended to be 
inoperative, and we see no reason to 
differ from that hnding. The suljsc'iuent 
correspondence clearly shows the note 
was not intended to be inoperative. As 

note appears 

to have been given io consideration of 
the plaintiffs relinquishment of his 
claim to a certain village in favour of the 
family chanty. The village was not one 
of those expressly dedicated to charity 
by the family. The plaintiff’s father 
had claimed it. and the plaintiff himself 
had been enforcing his claim to it with 
some success in the years preceding the 
execution of the promissory note. The 
appeal of defendants 3 and 6 to 7 there- 
fore fails and is dismissed with costs of 
the plaintiff. ^ The learned Judge has 
given to plaintiff a decree against the 
chanty properties in the hands of defen¬ 
dants 2 to 16, and the plaintiff in his 
memorandum of objections claimed that 
defendant 1 was personally liable on the 
Boit note and that be was entitled to a 


decree against his sons and gramlson. lie 
asked in tlie [daint fur a rersorial decreo 
against defondanl 1 and at the hearing 
of tlie appeal his vikilstatod that, if tliis 
were gianted liim, ho did not want a 
decree against the charily properties. 
Defendant 3 and the representatives of 
the deceased defendant i contended that 
the charity pvoj)ertics alone were lial)]o, 
and that, if this were not .so, (lie other 
members of the family who had boon 
joined as defendants wore eijually liable 
with them. The family charity was con¬ 
stituted in 1K87 pursuant to ilx. K, a 
letter addressed to the P. L. K. U. tli'm 
at Madras, in which it was stated that 
the family had sab apart the three vil¬ 
lages named and Rs. .60,000 for charity, 
and the P. \j. ]P M. firni wore directed 
to credit Rs. 50,000 separately under the 
style of P. R. P. D. S. for the charity and 
carry on dealings separately for the 
choultry under that stjle, The letter 
went on to say that only P. li. Pala- 
niappa, defendant 1, was to supervise the 
chatram and building and that the P. L. 
R. firm were to honour the hundis 
drawn by the said person for the sdd 
matters and debit the account and to 
correspond with him. 

Defendant 1 was accordingly provided 
with a book of blank hundis like a 
cneqaa book, on one of which he executed 
the suit hundi on 31st July 190(>, 

"Iq consideration of bis abandoning hisclaim 
to tbc Seersentliaraangalam village in favour of 
the Chatram pay to Muravur P, h. S. S’s 
(the pUintiUV) or.ler Rs. IT.OUO with Nalappu 
interest from this dito and d-jbit it in P. R. P. 

L. S. account cnlering tlie payment.“ 

Tlie words P.R.P.fj.S. JJukdav ” were 
printed at the place for signature which 
defendant 1 completed by signing his 
name Palaniappa Chetty. The instru¬ 
ment sabisBes the definition of a bill of 
exchange in S. 5, and ol a cheque in S. 6, 

Negotiable Instruments Act, and the 
first question is whether the learned 
Judge was right in holding that de- 
lecdant I, the drawer, was not person- 
ally liable. Under Ss. 20 and 27 the 
drawer binds himself by drawing the bill 
himself or by his agent, and under S. 28 
an agent who signs a bill without indi¬ 
cating therein that ho acts as an agent 
or that he does nob intend to incur per¬ 
sonal responsibility is liable personally. 
Agent", however in these sections means , 
the agent of a person capable of oontrac- i 
ting within the meaning.of 8. 26; and i 
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■'Vivn tho is aob liable, the princi- 
I'll i'. person drawing a bill or making 
1 note as trustee of a tomjde charity is 
!H)t acting on behalf of such a principal 
ind cannot claim the heneht of the sec. 
tion. 

Accordingly such trustees have 
bean held personally liable by Subra- 
mania Aiyar, J., in Pasupatia Pillai v. 
Su7uhirappier (l); by Krishnaswami 
Aiyar, J., in Aiyathiirai Aiyar v. Dhar- 
mastva Iyer (2); and in Kasivasi Soma, 
sundara Thaviliran v. Venkatanarayana 
Pillai (3); to which I was a party with 
Sesbagiri Aiyar, .f., and in Swaminatha 
Aiyar v. Srinivasa Aiyar (4), where the 
personal liability of the temple trustee 
on the promissory note was not ques. 
tioned. The decision of Sadasiva Aiyar, 
•T., in Sundaresa Guriikkal v. Sambasiva 
Aiyar (5j, which the learned Judge has 
followed, is opposed to these rulings and 
is not, in my opinion, supported by 
Koneti Naicker v. Jatu Gopala Aiyar 
(G) or hy Chapman V. Smethurst (7), on 
which it was based, as in those cases the 
question was whether the agent or the 
principal was personally liable on the 
bill. Sundaresa Guriikkal v. Sambasiva 
Aiyar (5) was no doubt referred to with 
approval hy Kumaraswami Sastrl, J., 
sitting with Sadasiva Aiyar, J., in 
Animalu Ammal v. Namagiri Ammal (8) 
where In re Polinsoii's Settlement, Gant 
V. Ilohbs (9) and Padma Krishna 
Cheitiar v. Nagamani Ammal (10) 
were referred to as supporting it. That 
case however, like the case from which 
it differed, was not a case of a negotiable 
instrument but of a covenant in a deed, 
as to which other considerations are 
applicable. Moreover the observations in 
Ammalu Ammal v. Namagiri Ammal 
<8) were obiter the only question there 
being the right of recourse against the 
deceased's estate on a promissory note 
executed by his executrix as to which 
the executrix’s personal liability was not 
questioned. We have also been referred 
to Padma Krishna Cheitiar v. Naga- 

(1) [13071 17 M. L. J. 615. 

(2) [19101 35 Mad. 588=3 I. C. 848. 

(3) [19151 26 1. C. 356. 

(4) [19171 68 I. C. 172. 

(5) [19151 28 I. 0. 93. 

<6) [1913] 33 Mad. 482=21 1. C. 417. 

(7) [19091 1K. B. 927=78 L. J. K. B. 654. 

(8 [19181 43 I. C. 760. 

(9 [19121 1 Ch. 717=61 L. J. Cb. 393. 

<10 [1915 39 Mad. 915=30 I. 0. 574. 


mani Ammal (lO). That was a case i? 
which the estate of a minor was her 
liable on a promissory note executed 
his mother who was also his guardia'^ 
but did not describe herself as such. Th® 
correctness of the decision in so far a<< 
it holds the minor’s estate directly liable 
has been questioned by Sadasiva Aiyar, J., 
in Ammalu Ammal v. Namagiri Ammal 
(8). It does not as I understand it decide 
that the mother was not personally 
liable. The view I have taken is entirely 
in accordance with the English decisions. 
In Byles on Bills, Edn. 16, p. 86, the 
learned author says: 

“If persons who 611 official situations as 
churchwardens overseers surveyors, commis¬ 
sioners managers of joint stock banks, agents and 
secretaries to companies give bills or notes on 
which they describe themselves in their official 
capacity they are nevertheless personally liable" 

citing Rew v. Pelte (ll) the case 
of churchwardens, and other cases. 
Here defendant 1 described himself 
as "P. R. P. L. S. hukdar.” P. R. 
P. L. was the vilasam of the whole 
family. “S” admittedly signifies Chuth- 
ram so that he described himself as Huk¬ 
dar of the P. H. P. L. Chathram, a des¬ 
cription which would not afTect his per- 
sonal liability cn the note. A further 
contention has however been raised that 
the use of the vilasam P. R. P. L. S. 
sufficiently indicated that he was acting 
as an agent within tbe meaning of S. 28 
for the whole family who are hereditary 
hukdars including hinsself. This would 
merely render the other members of the 
family liable as well as himself. Ido 
not however think that any clear indi¬ 
cation can be gathered from this signa¬ 
ture of an intention to make anyone 
liable but bimself. When the agent of 
a Chetty firm in executing a negotiable 
instrument prefixes that firm’s vilasam, 
this is a well-understood indication that 
he is acting only as an agent and has been 
so recognized by the Court. But when 
a man signs as hukdar prefixing the 
charity vilasam it appears to me that on 
the face of the document there ia no 
clear indication that he contracts for 
anyone but bimself. If it were other¬ 
wise it would be necessary to find whe¬ 
ther the other Hukdars had authorised 
him to draw hundis on their behalf. 
There is not even on the facts of tbe case 
any reason to find that he intended o 
dra%v the hundi on behalf of anyone else. 


(11) [1834] 1 Ad. & E. 196. 
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He wag supervising fehe cSathram and 
in charge of its funis and ifc wa? prinia 
faoie for him to arrange for payment of 
the money which the ohathram had to 
pay to secure its title to the village. 
The plaintiff does not desire to have 
recourse to the trust property and there 
is no need to consider whether it would 
properly be made liable in the present 
suit. The memorandum must be allowed 
and the decree varied by releasing the 
charity properties and making defendants 
3 to 10 liable to the extent of the joint 
lamily properties in their hands with 
costs of the plaintiff, respondent 1. Time 
for tender and execution of sale deed is 
ex^nded by three months from this date. 

Spencer, J. — I entirely agree. I have 
no doubt that defendant 1 made himself 
personally liable under the hundi 
(Ex. A) and that the decree must be 
amended by releasing the charity proper¬ 
ties and making the joint family assets in 
the hands of defendants 3 to 10 liable. 
To the authorities, Pasupatia Pillai v 
^indarappier (l), Aiyathurai Aiyar v. 
Dkarmasiva Iyer (2) and Koneti Naicker 
V. Jatu Qopala Aiyar (6), I would add 
that of Sri Yinugantti China Venkat. 
arayantm v. Katagiri Venkata Nara. 
simharayanim (12). I do not think that 
Sundaresa Gurukal v. Sambasiva Aiyar 
(5) was correctly decided. The learned 
•Judge who decided it in quoting Koneti 
Naicker V. JatuGopala Aiyar (6) may 
have been misled by the clerical error 
consisting in the accidental omission of 
the not” between the words “intention” 
and to incur personal responsibility” in 
the judgment of Oldfield. J., as reported 
both m the Law Journal and in the 
authorized reports. 

I am prepared tc follow Padma 

(10), which does not appear to me 
to be inconsistent with Sanka Krishna. 

V. Bank of Burma (13). as it de- 
cided upon principles of Hindu law that 
a mother could make her minor son's 
estate liable for a debt incurred for pur- 
poses binding upon him but that there 
could be no personal decree against the 
defendant (who in that case was the 
minor). I think that oases of guardians 
and managers of joint Hindu families 
signing promis sory notes on behalf of 

(la) 11918] 21 1.0.650. ■ 

(18)U91I]86 Mad.602=ur,C.79=UI. 0 
889. 
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minors sliould bo distinguishod from 
cases of agents trustees anl executors 
who sign on holnlf of principals, frusts 
or estates of decoasod persons, The oh- 
servations of tho Judicial Comniittoo in 
Konwar Doorgcinalh Uoij v.Ram Chun, 
der Sen (14), to tho effect tint tho man. 
agerof adebuttor estate Inl an analogous 
right to that of the manager of an iiifanf 
heir was not made with reference to a 
negotiable instrument. 

The signature of the guardian of a 
minor or of the manager of an infant’s 
estate to a contract is a substitute for 
the signature of the ward or infant, who 
is incapable of contracting, and it has 
the eflect of making the minor’s estate 
liable when tho contract is male for 
necessary purposes, but the minor can. 
not he made personally liable thereby. 
See Santa Krishnamurthi v. Dank of 
Burma (13). f do not understand Piulma 
Krishna Chelliar v. Nagamani Animal 
(10) as going beyond this. The case of 

agents' signing negotiable instruments is 
especially provided for in S. ii8. Nego¬ 
tiable Instruments Act. Cases of trustees 
executors churchwardens etc., who sign 
promissory notes on behalf of inanimate 
objects such as trusts, temples estates of 
deceased persons and parish vestries, 
etc., fall into a different class. In such 
cases there is a very strong presumption 
that the trustee executor or churchwar¬ 
den intended to incur an individual res-i 
ponsibility because he does not represent 
any other person in law. An incorpora, 
ted company is however both in England 
and in India a distinct peisonaand there- 
fore the case of a director of a company 
signing a promissory note in the name of 
the company is on a different footing 
again. So we find S. 72, Companies Act, 
raising a presumption that a person act¬ 
ing under the authority of a company 
and Signing a promissory note in the 
name of the company means to make the 
company liable. In the present case not 
only is there no indication in the hundi 
that Palaniappa Ohettiar (defendant 1) 
did not intend to incur personal responsi- 
bility but the fact tbathesigned as huk- 
dar of the ohathram makes it clear that 
he must be liable for the ohathram debt 
as the chuthram itself has nc personal 
liability. Defendant I’s legal represen- 
t atives are also liable to the exte nt of 

(U) [1876 * 77] 2 Cal. 8il=i I. A. 62 (p, C.), 
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tlio family proi’erties iq their- posses¬ 
sion. 

S.N II. K. Decree varied. 

A. I. R. 1919 Madras 620 

Sad.\siv.-\ Aiyau .\ni) Kapier, J.T. 

Chulduni Pciicliulu licddi,In re—Peti¬ 
tioner. 

Criminal Misc. Petn. No. 219 of 1918, 
Deciilol on SOdIi .\ugust 1918, against 
order of Sess. Judge, Nellore, in Cri. 
Misc. i’etn. No. 2 of 1918. 

Criminal P. C. (1898), S. 195 (1). (a). (6) 
and (7j — Information given to District Magis¬ 
trate of person being in possession of fire¬ 
arms without license—Issue of search war¬ 
rant is judicial act—Information found to be 
false — Sanction for prosecution granted— 
Order is appealable to Sessions Judge — 
Arms Act (18781, S 25—Penal Code, S. 182. 

.V dircctiiit; the issue of a warrant 

to search premises, ou information received that 
the owner or occupant thereof is in possession 
of fire-arms without a license, acts as a Court 
aud not merely as a public servant, whether bo 
purports to act under the Orimiual Procedure 
Code or uuder S. 25, Arms Act. Where a Dis¬ 
trict Magi.stratc accords saooiion for the pro¬ 
secution of aij informant ou the ground that bis 
information proved to be false, be acts judicially 
and his order is appealable tlio Sessions Judge 
under S, 195 (Tf: 2 R'eir 165. iJiss. from. 

LI’ G2'2 C 1) 

Tqi AiH'tr, J. — Every Ma^iistrate 

acting judicially is a criminal Court. \ Magis¬ 
trate to whom as a criminal Court, a report is 
made iu order that he nii^ht take action as a 
criminal Comt, receives that report as a Court. 
The icrm.s "Court ' and "Migistrate", wherever 
used in the Criminal f'rocednre Code, are geue- 
rally used as eouvertible terms. 

LI-'d22 C 2, ?C23 C 1) 

K. Kri.shnasivami Aiyaiigai for Peti¬ 
tioner. 

Public Proaeciiloi —for the Crown. 

Napier, J.— This is an application for 
revocation of sanction to prosecute the 
petitioner for an offence under S. 182, 
I. P. C . in that he gave false informa- 
tioD to a public servant. The petitioner 
wrote to the District Magistrate, inform¬ 
ing him that one Soora Chinna Venkata 
Reddi had in his custody without license 
3 pieces of arms and submitted to the 
District Magistrate that the possession 
of such weapons ‘by such a person in 
our village will be dangerous to our lives 
and that they are without any license.” 
The house of Venkata Reddi was searched 
and no arms were discovered. Venkata 
Reddi then put in a petition to the Dis¬ 
trict Magistrate under S 195, Orimiual 
P. 0., asking for sanction for the prosecu¬ 
tion of the person who gave the informa¬ 
tion for an offence under S. 182, I. P. C. 


The District Magistrate granted the sane, 
tion. The petitioner then appealed to 
the Sessions Judge, who dismissed his 
petition holding that the order was passed 
by the District Magistrate not as a Court 
but as an executive officer and tliat 
therefore no appeal lay to bis Court. He 
expressly followed a decision of this 
Court in Sankarum Aiyar^.Sakkarappa 
Mudaliar (l). In that case a report had 
been made by a Village Munsif under 
S. 45, Criminal P. C., to the nearest 
Magistrate of the occurrence in the vil¬ 
lage of a death under suspicious circum¬ 
stances or of the commission of an offence 
of murder. The High Court held that a 
report made under this section was not 
made to a Court and that therefore the 
Sessions Judge had no jurisdiction to en¬ 
tertain an appeal from a sanction granted 
by a Magistrate for the offence of giving 
false information to a public servant. 
With great defei ence to the learned Judges, 
1 tliiuk tliat this view is incorrect, and 
if the information in this case had been 
given under that section, we might have 
thought it necessary to refer the matter 
to a I'uli Bench. But as I think the in¬ 
formation is given under a Sjccial Act, 
we feel at liberty to dispose of it. 

It is argued that the inforuiation con- 
stituted a complaint uuder the Code. But 
I do not think tliat it can be so treated. 
Under S. 28, Arms Act J1 of 1878, every 
person aware of the commission of an 
offence shall, in the absence of reason¬ 
able excuse, give information of the same 
to the nearest police officer or Magistrate. 
1 have no doubt tliat tho intention of tlia 
informant svas to act under this section, 
especially in view of the language of hi* 
prayer which slates that “the possession 
is without any license,” this being an 
offence punishable under S. 19, Cl. (f) 
the said Act. The informant did not goto 
the Magistrate to make tho complaint, and 
Ire was not examined on oath as he would 
have been if it had been a complaint. It 
appears that the Magistrate directed the 
issue of a warrant for the search of th6 


house and the police procured the war¬ 
rant from the nearest Magistrate. I 
not clear whether the Magistrate in 
directing the issueof a warrant purported 
to act specifically under the Criminal 


Procedure Code with reference to an 
offence which had been brought to b^s 
notice or pur ported to^ct ^n der S. _ 2o, 
(1) 2 Weir 155. 
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Arms Acb. If he was acting under the 
Criminal Procedure Code, it would he 
very difficult to argue that the informa¬ 
tion on which a Court issues a warrant 
is not information given to the Court, 
and it would not matter that the action 
was taken under S. 190. sub-S. (l), 
Cl. (c). Criminal P. 0., and not on com¬ 
plaint. But if he did not think at that 
stage that it was necessary to take cogni¬ 
zance of an offence, but only acted under 

question is more 
difficult, for if such action is not by a 
Court It would necessarily follow, as 
held by the Sessions Judge, that the 
information was gi^en to an executive 
oiucer and not to a Court. 

Section 25 provides that where a 
Magistrate has reason to believe that any 
parson has in his possession any arms for 

an purpose, or that snoh person 

canno e left possession of any 

such arms without danger to the public 

pMce, such Magistrate, having first record- 
6 e grounds of liis belief, may cause 
a seych to he made, and may seize and 
detain the arms, although covered by a 
license in safe custody for such time as 
he thinks necessary. The information in 

this case was to the effect that the pos- 

aession of these arms is dangerous to the 
lives of the persons in the village, and it 
may very likely l.e tint the Magis- 
trate was proceeding under S. 25 
ActlloflHTH, afl a proliminarv to anv 
further proceedings ^vbicl^ might he 

necessary for an offence unler the \ct 

Assuming that ho did so. I am still of 
opinion that ho was acting as a Court, ft 
n true that the section does not say ho 

T I knoW of 00 

procedure by which the police have a 

and It would aeem to follow that except 

aJuiori/fl ^'r could not 

au diorize the police to make a search. It 

that the 

exorcising his powers under 
section must have recourse to the 
powers under Ch. 7(B). Criminal P.C, 

"'‘'"ants, subject of 
in ft OK 1 ^ ^pwial procedure containol 
• . Arms Act, and such warrants 

«e o( ooar.» ODder th.U„ga«goot the 
■ootion, ismed by a Court. 

There is another reason why I think 
the Magistrate is acting as a Court, and 

that IS the use of the words "having first 

recorded the grounds of bis belief.” If 


the Magistrate is not a Court when pro¬ 
ceeding under R. 25, the provision can 
have no value whatsover. These words 
are always inserted where the legislature 
intends to provide tli:it a Court shall pub 
on record the information on which it is 
acting for the benefit of any superior 
Court having jurisliction to review its 
action. I am fortiiiod in this view by 
the opinion expressed by P>ro6t, J., in 
Clarke v. Brojendra Kishore Roy (2), In 
that else a District Magistrate, having 
received information of a formidable riot 
in which firearms were used, came to 
the spot and being informed that the 
firearms were being kept in certain 
houses, searched the houses. It was held 
by the majority of the Bench that his 
action was justifiod neitlier by the Cri¬ 
minal Procedure Co le nor the Arms Act. 
On appeal to the Privy Council. Clarke 
V. Brojendra Kishore Roy (3), the first 
view wasnegulved, bub the litter view 
was upheld on the ground that ho had 
not recorded his reasons as required by 
S. 25. Anns .\ct. Neitlier the Privy 
Council nor the inijority of the Bench 
expressed any opinion on the question 
whether action under S. 25 was the 
action of a Court, but the dissenting 
Judge states his opinion on that point 
definitely. He considers the matter on 
p. 47G of (7. L. R. 36 Cal.) and says as 
follows: 

‘ Tho distinction between a judicial and an 
executive act in India not very cle.arly drawn 
as manv acts wliich aro nurciv administrativo 
.arc R.'Merallv described as executive. Thy main 
disiinciion betweeu the t .vo api ears to be that 
judicial acts are ihc'se acts done or orders pass¬ 
ed in the exorcise of the judicial discretion 
or power with which an ollicer is vested 
under tho law, while exeentive acts are of a 
raioisterial character cither carrying judicial 
orders into effect or discharging duties not of a 
judicial nature. In the case of Hope v. Evered 

(4). to which we have been referred, it has been 
clearly laid down that the issue of a search- 
warrant is a judlcUl act and in the case of 
Mahomfd Jackarah and Co. v. Ahmed Mahomed 
f.^l.and mcassof Lthhmidie Nartnji. In re 

(C), a similar view has been taken bv tb'e Hioh 

Courts in India.” ' ^ 


I agree with the learned Judge that 
it ie often difficult to eay what acta of 
a Magistrate are administrative and what 
are judicial. Bub I think that where. 

~( jr119091 3G Oil. 49.3=2 1. 0. 436 -- 

(3) ll912l39Cal. 95.3=1G I. 0. 501=^391 A 
WSfP.O.). • 


118801 17 Q U. D. 338. 
18881 15 Cat. 109. 

[1903J 5 Bom. L. B. 980. 
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III re PenCIILXU ReDDI (Sadasiva Aiyar, J.) 


A? ill t!ie cAso 01 a search or the issue of 
\ ' Aircli-wairant, tlie action of a Magis- 
•rn-A uivler a special Act is analogous to 
I'.i- Aciion as a Court under the Code, 
the lietter view would be to hold that 
he was acting as a Court. We have 
already decided in Criminal Miscel¬ 
laneous Petition No. 83 of 1918, Aruna- 
chaldvi PlUai v. Ponuusivavii Pillai 
(7). that sanction by a Court under 
S, 195, sub.S. 1 («), is appealable under 
sub.S. 7. U follows therefore that the 
view of the Sessions Judge is incorrect 
and that he had jurisdiction to entertain 
the appeal. The petition is allowed and 
the case will be remitted to the Sessions 
Judge, who will take it on his file and 
dispose of it according to law in the light 
of the above observations. 

Sadasiva Aiyar, J. —I agree with 
the order proposed by my learned 
brother and I further agree generally and 
in substance with the reasons given by 
him. I wish, however, to add some 
words of mv own. The powers given by 
S. 195 (6). Criminal P. G.,of the superior 
“authority” to revoke or grant a sanction 
given by a subordinate “authority” is 
a specific statutory power. There is no 
express procedure laid down for the 
party to follow who wislies to move the 
superior authority to interfere with the 
proceedings of the subordinate authority. 
It seams to he usual to call the appllca 
tion to the superior authoity a petition 
of “appeal.■’ though I am doubtful^ whe¬ 
ther it could be called an appeal. The 
mere fact that, under Cl. 7. the superior 
authority is {where the subordinate 
authority is a Court) the Court to which 
in most cases, though not in all, see sub- 
Cl. {c) appeals “ordinarily lie” is not 
a complete justification for the use of 
the word “appeal.” However, the des¬ 
cription of such an application as an 
appeal is convenient and I only wish to 
guard myself against the use of that 
term tending to mislead the mind in cer- 
train contingencies. 

With the greatest respect to the de¬ 
cision in Criminal Revision Case No. 136 
of 1903 Sankaram Aiyar v. Sakkarappa 
Uudaliar (3), feel constrained to dissent 
from that decision. In that case a Village 
Munsif sent a false report to the Sub. 
Magistrate accusing a man of murder. It 
is clear that he did so in order that the 
Piih-Magistrate might, as a Criminal 
17)XT.1R. 1919 Mad. 610=48 I. C. 878. 


Court, take cognizance of the alleged 
offence. The Sub-Magistrate accorded 
sanction to prosecute the Village Munsif 
for an offence under Ss. 177 and 182, 
I. P. C. The Sub-divisional Magistrate 
revoked the sanction. The Sessions Judge 
“restored” the Sub-Magistrate’s order. 
According to S. 195 (6), Criminal P. C , 
it is not strictly, a restoration of the 
Magistrate’s order but the fresh granting 
of the sanction by the Sessions Judge 
himself. Tne Sessions Judge in that 
case treated himself as an appellate 
authority instead of an authority who 
was given a special statutory power and. 
as I have said above, was misled by the 
use of the term “appeal” to indicate an 
application made to a higher authority 
under Cl. (6). Then, on revision to the 
High Court, the learned Judges (Benson 
and Bashyam Aiyangar, JJ.) held (a) 
that the sanction to prosecute was gran¬ 
ted by the Sub-Magistrate of Turaiyur in 
his cipacity as a public servant and not 
in his capacity as a Court; (i) that be 
would have acted in his capacity as a 
Court only if the olTonce for the prosecu¬ 
tion of which sanction was applied for 
was one of those mentioned in Cls. (U 
and (c). S. 195 (l). and not if it fell 
under S 195 (l) (a); aod (c) that the 
Sud-divisional Magistrate did notact as 
a Court but only as an executive officer 
and the superior authority over the Sub- 
Magistrate in revoking the sanction 
granted by the Sub-Magistrate and id) 
that the Sessions Judge had therefore 
DO jurisdiction to interfere under sub- 
Ss. 6 and 7, S. 195. 

It seems to me that every Magi 3 ttate| 
acting judicially is a criminal Court. .V 
Magistrate to whoni, as a criminal Court,i 
a report is made in order that he migbtj 
cake action as a criminal Court receives^ 
that report as a Court. The presiding' 
officer of the Court is, no donbt, almost 
always a “public servant”; also S. 195, 
Cl. (a) and is also an “authority Cl- 
(6). When he grants a sanction in res¬ 
pect of an offence falling under Ss. 177 
and 182,1. P. C., which are two of the 
offences mentioned in S. 196, Cl. (l) {‘^)' 
Criminal P. C., he clearly grants tb® 
sanction as a Magistrate, that is as a 
Court, and Cl. (7), in my opinion directly 
applies. In the case of Clarke v. Brojen^ 
dra Kishore Boy (2) their Lordships o 
the Privy Council decided that a Magis¬ 
trate making a search, even in the absence 



1919 


SESHACHARLU V. SliSHAMMA 


of a complaint and on his own knowledge 
that an offence had been committed, is 
acting as a criminal Court At p. 966 

of (Z. L,R. CD Cal.) they say : 

'It would seem that the trial Judge and both 
the learned Judges who formed the majority of 
the Court of appeal were misled by the use of 
the word ‘Court’ in S. 96. For the sake of brevity 
the Code uses the terms ‘Court’ and ‘Magistrate’ 
generally, if not always, as convertible terms. 
S. 6 beaded Classes of Criminal Courts’ enacts 
that: Besides the High Courts and the Courts 
constituted under any law under this Code for 
the time being in force there shall be five classes 
of otiminal Courts in British India, namely (l) 
Courts of Session, (2) Presidency Jlagistrate, 3 
Mapstrales of the First Class. (4) Magistrates 

(5) Magistrates of the 

Then their Lordships say that a search 
made by a Magistrate is a proceeding 
conducted by him when ‘acting in the 
discbarp of bis judicial functions.” I 
think that this dictum of their Lordships 
of the Privy Council must be held as 
overruling the opinion expressed in 
Onminal Revision Case No. 136 of 1903 
SanUramAiyarv. Sakkarappa Mv.da'. 
har (3), that a Sub-Magistrate, to whom 
a report is made as such Magistrate and 
who grants sanction to prosecute, is not 
acting as a Court but as a public servant 
otb6r than a Conit. 

Case remitted. 

A. I. R. 1919 Madras 623 

Abdcr R\him and Oldfield, JJ. 

Eomandur Sr ini vasa Sesh acharl u 

and o^Acr5—Plaintiffs—Appellants. 

V. 

Eomandur Seshamma and others— 
•defendants Respondents. 

Appeal Sait No. 321 o( 1916, DeoidecI 
Diat. JndgB, Nellore, m 0. S. No. 43 of 

•"‘If® •cheme of will. 

^ principles of construction governing 
aaglish wills are applicable also to Hindu wIIIp, 

the flia of sift but 

in wil * f? ^‘®P|i«d from the language used 

tnJtl fl* ? I of the testator and effec- 

tnate that Intention by ascertaining it from the 

f® positive presnmption of UInda law 
ibUlSu iiuul! d®nght«Uofan 

A Eindo tutotor devlfad bU property to bis 
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two daugbterR.SsDd .1 had issue at timo of 

the death of the iestator while ,S’ had none The 
will recited that as.lua^ atlrodiug to the tes- 
Utors comfort.^ and had male olTspriug who 
would perform karmams (ceremonies aflerdeath) 
bh.ra.be gave her (wo out of three >hares and 
he gave S. who had DO i<nio. the remaimno ooe 
share The will further recited that any person 

adopted by S, should uot ect her linuo Imt that 

If any male child was Un to htr ho .should, 
like the children of .1, eajoy his mother’-^ share 
iFom generatioD to geueruticu» 

RVW .• that there was no gift of an ab.^oluto 
estate to A and that though there were no o^nre^v 
words of gift to her children, they took there 
version after J’s death. [P goi C •■>] 

A.ErishnaswamiAiyar, E. Bhalhyam 
snd A. Erishnaswami Aiyar~ior Appel 
lants. 

K. V. Erishnaswami Aiyar for S. 
Varadachariar—ioT Respondents. 

Judgment. The point involved in 
this appeal relates to the construction of 
a will executed by a Hindu. Tho docii. 
ment is marked as Px A in tho c.ase. 
The construction of the document is by 
no means free from dilliculty. But onco 
the rules of construction applicable to 
such cases are borne in mind, we think 
that we have enough in this will from 
which we can gather the intention of the 
testator in tho events that have hap¬ 
pened He had two daughters one called 
Seshamma and the other Andalammal. 
the younger daughter. Seshamma had no 
child, but Andalammal had two sons. 
The question we have to consider is 
whether there was any gift to Andalam¬ 
mal s children or whether the gift was 
to Andalammal of an absolute estate or 
of a daughter’s estate according to the 
Hindu law. The will starts with saying 
that the property should be divided into 
shares : one share should be given to 
Seshamma and the other two to Andal- 
ammal, it having been already 'recited 
that the testator’s two daughters were 
alive as bis heirs and that, of these 
daughters, Andalammal had male off¬ 
spring. The testator says : 

Therefore the remaining half should be 
d vlded from the said Varada Re,4dl and, as out 
of my abovesaid two daughters, Andalammal 
has been attending to all my comforts and as her 
male saothatLi (traQslated as oSspring) are eo* 
titled to perfarm karniams to me, ebe should 
enjoy two*third9,two ol tbe three sharos, and 
Seshamma should enjoy tbe third share. 

Then the testator provides that his 
daughters should divide and enjoy in 
three shares in tbe abovesaid manner 
above 60 ankanaros of site. 

After her death (meaning tbe death of hia 
•ister*in*law B. Beehamma in whose favour he 


624 Madras Seshacharlu v. Seshamma 


1919 


niakir': the b'^qnoi-, iny daughters should 
t'tii c -aui landin tlic iiropfriion of Ihe above 

t |i I • i‘ h'lf 

Now wecuno to tl>e more important 
in fhe will : 

■' 111 (iijo'ing it) the above uiaunet as my 
••Idi'r dau'^litcr ! as no male i« 5 ue. she 

hunld t)t‘ ei)i'>vii)g the third shaic that comes to 
her without coiit nu ting debts and after her death 
the Mid Ihiid share sbrold gn to my second 
daughter Andahiimnal and to her santbathi 
(niT-t riii'.;). It; t if she adopts a son, this pro- 
[•eru >li'jiild iiot go to the adopted son. If a 
iinli' is-nu is hcuaftcr born to my daughter tliat 
is, St>-haniina, that grand'Oa should, like the 
sn'iithaibi (oil-’Pringl of my yonogcr daughter 
enjoy her (cMor daughter's) third share, having 
power of gift and "ale from son to grandson and 
so on from generation to generation. ” 

T'nero is onlv one other sentence to 


wliicl) reference need he made, where the 
testator provides that the younger 
daughter alone shall liave the right of 
collecting the said debts and of causing 
the said karmanis or obsequies to be 
peiformcd. The learned District Judge 
has hold that though it was the inten¬ 
tion of t’ne testator to make a gift to the 

cldldreii of Andalammal. he omitted to 

do so anil therefore the Court cannot 
c.rrrv out what might have been the in¬ 
tention of the testator but which he 
failed to carry out in the will. 1/ 
District .Tudgo is right in his reading of 
the will, no doubt the decree passed by 
hitn would be correct. It may at once be 
said thaMhero is no gilt to the c iildien 
in expvossanrl clear terms The learned 
pleader for the appellant, Mr. A K rishna- 
swaini Aiyar, liowever aiRues that taking 

the Nvhole «ill into consideration th ee 

I • fll that it was the in- 

tilings are clear ^ (U ,^3 ,, 

r children of Andalammal 1 (2) that 
the If . he gathered as a matter 

of construction, especially from the words 

: Sr rf ^rrN^nl^-l 

orgilt and rile I'om aon to grandson and so on 

tom generation to generation 

“a (3) at any rate that^ this is a case of 
an implied grant. Nothing can he clearer 
from the reading of the will than that 
the testator was extremely anxious that 
his property should go to his daughters 
and their natural children. This is to he 
gathered especially from the fact that m 
the contingency of Seshamma not bearing 
a son, the property should not go to any 
adopted son of hers. It is not suggested 
that he had any other relatives or kins¬ 
men besides those mentioned in the will 
on whom he would like the property to 


devolve. He starts by saying that he is 
making provision in respect of all his 
property moveable and immovable. The 
District Judge however thinks that what 
the testator intended was to make a gift 
to his two (laughters of estates corres- 
ponding to a Hindu daughter’s estate and 
that he assumed that Andalammal who 
was the younger daughter would survive 
Seshamma and himself. That being so 
the contingency that actually happened 
namely, the death of Andalammal before 
the death of the testator, was not within 
his contemplation and he failed to pro¬ 
vide for it. All this depends upon, what 
construction is to be placed upon the 
will. 

The learned District Judge does not 
take all the provisions together in 
order to arrive at the mind of the testator. 
He first of all takes into consideration 
the words in the earlier part of-the will 
that is to say, where the testator men¬ 
tions the disposition into shares, one- 
third in favour of Seshanima and two- 
thirds in favourof Andalammal, and infers 
that they are given estates such as a 
Hindu daughter would take by inheri- 
tanco under the geiicral Hindu law. Pro¬ 
ceeding u]'on that basis he construes the 
other clauses of the will, and that is 
exactly the nature of the argument which 
lias lieen addressed to us by the learned 
vakil for the respondents. Now take 
the case of Seshamma, The testator in 
the earlier part of the will contents him¬ 
self merely with saving that she is 
to take onc-third of tlie properties, hot 
he goes on afterwards to lay down what 
is to happen in case Seshamma should 
die without issue and in case she was to 
have an issue or she was to adopt a son. 
All these provisions clearly indicate that 
so far as Seshamma was concerned, she 
was intended to take only a life-estate 
and if she left no issue, her share was to 
go over to Andalammal and to her cbi • 
dren. If slie were to have male issue, o 
sou or sons were to take directly uo er 
the will on the death of Seshamma. 
that was the testator’s intention wi 

regard to beshamma’s male 
seems to us to he quite clear that siroi a 
was his intention with respect to d 
dalammal’s sons. He gives two-tblj 
to Andalammal as her sons are en i 
to perform his karmams. The se . 
the will was not to give anything i. 
Andalammal and her children t an w 
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was given to Seshamma and her sons, but 
to treat the former on the same footing 
as the latter. Then we have this clause: 

If a male issue is hereafter born to my elder 
daughter, the graudson should, like the sau- 
thathi ol my younger daughter, enjoy her third 
share.” 

Should like thesanthatliiof my younger ” 
can have no other meaning than that it 
wasthe intention of the testator thattliey 
should take the property given to An- 
dalammal after her death No doubt this 
is a case of inartistic careless drafting 
but we do not see what other moan¬ 
ing can be given to these words than 
what we have stated. The learned pleider 
for the respondents suggests to us tliat 
by these words all that the testator 
meant to convey was that he expected 
that his younger daughter’s children 
would, in the ordinary course of Hindu 
law, enjoy the property which he was 
giving to that daughter. But that is not 
a possible construction, having regard to 
the fact that the gift over after the life- 
estate of Seshamma is to her male issue 
end so it can hardly be contended that in 
her case the testator did not dispose of 
the reversion. The reversion in both the 
cases was intended to be placed on the 
same footing that is to say, in the case 
of each daughter, it is to go to her chil- 
dren. Numerous cases have been cited to 
U8, but 80 far as the coostruction of this 
document 19 concerned, little help is to 
fao derived from the provisions of other 

Tulis' ‘ 

tuies of construction which are aonli 
oable to this case. They are ciearly'iaid 

V Leigh in Towns 

V. Wentwarth (l). extracts from which 

have been quoted in mora 

as lavinn 1 m more than one case 

con for the 

■'’'."'I eift but 

from thA f ^ implied no doubt 

car^n ft having re- 

intention of the 
sohAm ascertained from the entire 

could only be implied from the general 
tenor of the entire will. He cites with 

proposition laid down by 
Knight Bruce, L. J. in the oaseof Key v. 

[q th^ words; 

(i* uSiS ^ 0.W=6 w.lTmT^ 

Oh. D. 418=45L. J. Ch 878 
W [1888] 4 De 0. M. * 0. 78=1 ^p. $2 
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Iq common with all mon I mustftcknowledgo 
that tliore nre many cases iijion the construction 
of documents m which ti.e si-iritis strong enoimh 
toovorcmio the letter, ensesin which itisimpos- 
.iblefor :i rciivonahlc Icing, upon a careful 
perusilofauiiislriimunt. m.tto bo >ali>ried from 
Its coulenls that a litoral, a strict,ora„ ordinary 
interpretation g,vou l„ p,articular ,.,.,Shagos would 
disappoint and defeat the iuicntion with which 
the instrument, r.Md as a whole. j-rMiade^ arid 
convinces him that it was framed. A man ^o 
convinced is authorised am) bound tocon^true 
tho wrUiDg accordiogly.'* 

Then he <iuotes the passa.go above allu. 
ded to from the Right Hon’ble i’eiuborbon 
Leigh's judgment: 

“and on the other li.ind. if tho will .shows that 
the testator must uecessariiy have intended an 
interest to be given which there arc no words in 
the will expressly to devise, the Court is to sup¬ 
ply the defect by implication, and that to mould 
the language of tho testator so as to carry into 
efiect. as far as possible, tho intention which it 
is of opinion that the testator has on the whole 
Will sufficiently declared." 

These rules of construction relating to 

wills have not, so far as we are aware, 
ever been doubted eitlier in Rugland or 
here. It will not servo any useful purpose 
to go through the dilTeront cases to see 
how far the Courts have gone to effec¬ 
tuate the intention of the testator in 
particular cases provided that intention 
is to be gathered from the entire will, 
although tho gift is expressed in defective 
or elliptical form of language. But one 
of the strongest cases seems to us to be 
Bedfern, In re. Bedfern v. Bryning (i). 
There Bacon, V. C., relied mainly on the 
scheme of the will as showing that the 
testator intended to make an equal divi¬ 
sion of all his estate among his children 
and though there was an omission with 
respect to one of the children, he felt 
himself justified in supplying that omis- 
sion, being clear as to the intention of 
the testator. He says: 

"I thick upon a reasonable construction of the 
wrords which the testator has used, tbe words 
which are suggested by the statomontof claim 
ought to be read as if they were inserted in the 
will. 

On behalf of the respondents we have 
been referred bo the case of Scale v. 
Bawlins (5). But all that is laid down 
there is that the Court is not at liberty 
to speculate upon the intention of tbe 
testator if there is no language in the will 
by which thafc intenfcioQ is expressed. It 
does not in any way throw doubt upon 
the other rule to which we have referred. 

Mr. K. V. Kris hnaswami Aiyar has 

L1877] 0 Ob. D. 188=47 h. J. Cb. 17. ’ 

(6) C1892] A. 0. 842=61 h. T, Oh. 421. 
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asked us to say that the general princi- 
pie? of construction such as we have 
mentioned are not applicable to Hindu 
wills. The argument is that under the 
Hindu law or under the rulesof construc¬ 
tion of Hindu wills, a presumption 
against partial intestacy has no room and 
theiofore the English law has gone much 
further than we should bo justified in go¬ 
ing towards carrying out the intention of 
;the testator. But wc do not find that 
this is borne out by authority. Ou the 
other hand there are a number cf cases 
which have laid down that the rule in 
question applies to llinlu wills as well; 
kUohas^ec Do^see v. Dnrponarain By- 
idci: (6), Che'hi Lai V. Gobind Ram (7) 
and Sc.^haijya v. Narasamma (8). The 
learnc 1 pleader tor the respondents also 
onunciated a proposition that in cases of 
bequest to a Hindu daughter she takes an 
absolute estate. There again be is un* 
supported by any authority. On theofcher 
hand, the decided cases and certainly the 
later decisions l.ay down the contrary 
proposition. No doubt there are some 
receut decisions wiiich say that there is 
no presumption that the gift to a Hindu 
daughter is only of a life-estate or of an 
estate which the daughter takes under 
(the Hindu law of intestate succession. 
But there is no authority for saying that 
there is any positive presumption that 
such a gift is of an absolute estate. We 
may also mention that it was attempted 
to be argued that the mention of the 
“ofl'spring” of Andalaramal was only by 
way of limitation, indicative of a gift of 
inheritance. But that does not seem to 
us to be the proper construction Imving 
r6<>ardtothe entire scheme of the will. 
By santhabhi. the testator apparently 
meant her children or perhaps her sons, 
because in the will sometimes the word 
santhathi “isusedby itself and sometimes 
the phrase” the male “santhathi" is 

used. 

No such question was raised at the trial 
and there can be no doubt that what the 
testator meant was the children of Anda- 
lammal as the direct objects of bequest. 
We allow the appeal and reverse the 
judgment of the District Judge. There 
will be a declaration that the plaintiffs 
are entitled to 2/3rds of the properties 
claimed in the plaint and Seshamraal 


(0) 1 

1880] 

1 5 Cal. 59. 

(7) 1 

1908] 

30 All. 455. 

(8) 

1899! 

22 Mad. S57, 


to l/3rd for her life. There will be ^ 
preliminary decree for partition and there 
will be an inquiry into the mesne profits 
to whicli tbe plaintiffs are entitled as 
claimed in the plaint. The appellants are 
entitled to their costs from the respon¬ 
dents hero and in the Court below. Out 
of the costs payable by the respondents, 
the court-fees payable by the appellants 
will be realized. 

S.N. R.K. Appeal alloived. 
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Full Bench. 

AiiDUu Rahiji, Oldfield and 
Skshagiri .\iyar, JJ. 

T. Ma7invikram(ni Tirnmalpad—\]) 
pellant. 

V. 

Collector of Respondent. 

Hetbers Patent Appe.al No. 96 of 1917, 
Decided on Srd April 1918, against 
decisions of Ayling and Sadasiva Aiyar, JJ.. 
D/- 4th >fav 1917, in Appeal No. 245 
of 1917. 

:j:(a) Land AcquUition Act (1894), S. 54, 
—Decision of High Court in appeal under 
S. 54, is not judgment within Letters Patent 
(Madras), Cl. 15. 

The decision o1 vhc High Court in iippeal 
undcrS.'^l. L:iud Acquisition Act, not a "judg- 
mcnf within the meaning of Cl. 15, Letters 
Patent: 40 Ca/. 21 (P. C'.j and 20 I.C 763 
(P.G.)7’Wf. IP 6-27 C 2) 

(b) Civil P.C. (1908). S. 98—S. 98appl»eslo 
appeals under Land Acquisition Act, (1894). 

Section. 98, Civil P. C.. applies toappealsunder 
the Land Acquisition Act. I.PC23 C i) 

(c) CivilP.C. (1908), S. 98— Principle* 
gov erning question as to right of Letter 
Paten tappeal or Privy Council appeal bas no 
appli cation to S. 98. 

The principle governing the question as to the 

light of appeal to the Privy Council or to the 

High Court under Cl. 15. Letters Patent, bM 
no application to S. 93, Civil P C. i.P628C..) 

(d) Civil P. C. (1908), S. 98 -Land Acqw**; 

tion appeal—Judges composing Bench differ 
ing as to amount of additional compen** 
tion—Procedure prescribed in S, 98 show 

be followed. . . 

Where, in an appeal under the Land Acquisi¬ 
tion Act. the Judges composing the Bench ai i 
as to the amount of additional compensa 
which .should be awarded, the procedure p 
scribed in S.98, Civil P. C., should be fo lowed 
and the award of tbe lower Court qj gj 

confirmed. , :f°nici.rict 

In an appeal from an award . .-e 

Court under S. 54, Laud Acquisition Ac , 
of tho Judges composing the Bench held , 
additional sum of Rs. 7,0C0 should be ,J 
while the other liold that the Runcb 

should be enhanced by Rs. 5G,0CO. The 
theu agreed that the order of the 6our ' 
be that Rs. 8,050 should be added to the a 
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passed by the District Judgo. The claimant 
appealed under S. 15, Letters Patent. 

lUU: (1) that the order of the High Court 
should be deemed to ba a coiifirmatioii of the 
order of the District Court uudor S. 98. Civil 
P.a;(2j that no appeal lay, under Cl. 15, Letters 
latent, against such order. LP6‘28 C 2; PC29 C 11 
(e)Land Acquisition Act (1894). S. 54-R. 2 

(2-») of appellate side rules applies to 
appeals under S. 54. 

The words "decree or order of a Civil Court" 
in Cl (a), sub-R. 2, of R. 2 of the .Appellate 
bide Rules do not preclude the application of 
this rule to cases of .appeals under S. 5i. 

no,. [PG29C1 

ier i3e$)ia^\n Aiiiar, J. (ihdntx»te).-(.\. 36 

Letters Patent, k applicable to mofussil 

appeals ns well as appea’s from the original 

bide of the High C.mrt. Tho Letters Patent 

should however bo only invoked in eases which 

are not covered by the Civil P. C. [PCdO 02] 

T.B. Ramachandrii Aiyar —/or \i). 
pellant. 

F. ^awmm-for Respondent. 

Abdur Rahim, J.-Under S oJ. 
ijancl Acquisition Act, an appeal from 
the award of tho District Court of Coim. 
bafcore was heardby a Bench consisting 
of Ayhng and Sadasiva Aiyar. .J.T. Botli 
the learned Judges diflered. generally 
speaking, from the Land Acquisition 
Judge and among themselves on some 
queBtions relating to the principle on 
which the value of the property was to 
bo assessed. The total amount claimed 
by the owier was 8 lakhs. The Land 
Acquisition Judge confirming the valua- 

tion of the Collector made an award of 
one lakh andseventy.two thousand rupees 
.0 round figures. Ayling, J.. on the basis 

on which ho proceeded heM that the 

STn should bo enhanced 

by Rs. 7,000 and Sadasiva Aiyar, J on 

the method of valuation adopted bv him 
was for awarding on the whole an add! 
tional sum of about Rs. 66.000 We 
underscaod that a question was then 
raised before the learned Judges as to 
what should be the order of the High Court 

ludL'n ^ c-rcumstances. The learned 
Judges thereupon agreed upon the order 

adfliiL p modified by 

words they thought that that was the 

to which the appellant was 

lount ■ the additional 

amount, which Ayling, J.. wanted to 

Aw't according to Sadasiva 

r« aA.” ™ entitled to 

•omethiDg more and not less. 

The ap^al before us is filed under 

17, Letters Patent, and the pre. 


iiminary objection taken is that no such 

appeal is allowed by tho law. That do 

pends upon whethor tho decision of the 
High Court ill appeal under S. 5.J, Land 
Acquisition .Vet, can ho said to hoa"iurIg., 
menb within the moaning of Cl Ti 
Letters Patent. It sooms to mo that 
tho matter is not involved in anv dniil.t 
in view of Uio Privv Council in lUu.ioo,! 

nolatoumj Co, v. CoiUrtnr ../ Jia^joon 

(U and the judgment of tho liomhav 
High Court in ^pecal Officer, Sahetle 
Umhhiuj Sites v. DosuhJui, (2) con 
firmed as it was by the Privy Conncil 
asroporfcodin Special Officer, Snheitc 

Jyuihhiuj Sites V. Dosalmai (S), In the 
first case, their Lordships described an 
award made under tbo Land Acquisition 
Act as the determiintion of arbitrators 
as to fry value of land" takeu for public 
purposos and upon that ground thev re 
used to accept the argumont that or.co 
the claimant is admitted to tho High 
Court as aiipellant under 8. 64 of the -\ct 
he hasalJ tho rights of an ordinary suitor 
including tho right to carry the award 

l^u‘?T- , f^ecree of 

the High Court made in the exercise of 
its ordinary civil jurisdiction, ft will 
be seen from the report of the argumont 

Chancellor, that almost his whole argu¬ 
ment against the maintainability of fbe 

appeal was based on the use of the word 

warthat‘“tb^ 

that the legislature wanted the 

Acquisition 

Tribunal to bs distinguisheil from an 

C^u'rr ' oivil 

In tho case in the Bo.nbay High 
Court tholeavne.1 .Judges had to consider 

il i, Patent, 0 

he Bombay H.gh Court, rvhich is i^ tim 

ZAf ih® Pa¬ 

tent of the Madras Higli Court, allowed 

an appeal o the Privy Council, f^ 

I'ave been 

based in theiJunpoonCc.'scased) on auv 

Burma was not constituted under the 

Letters Patent, The Letters Patent 

a '‘final judgment" 

Rliohel High Court. 

Bache lor and Heaton JJ.. intn rn.et. 

^ilg^fV 0 ?“'■ 'I. 

(2) U9121 37 Bom. 500=17 1.0. 962 
(8) [1913] 201, 0. 763 (P. 0.). 
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ing tho rilling of the Privy Council 
in {he li a v(jnon Co.'s cQ.se (l) as laying 
(loun tliat an award in a land acquisi- 
tion f'ase is more in the nature of an 
award of an arbitrator than a “judg. 
iiient”, “decree” or ‘ order” of a civil 
Court, held that tho parties have no 
further or other right of appeal than that 
expressly given by tlie legislature. On 
the matter being taken to the Privy 
Council they refused to grant leave to 
appeal, and if the arguments at the Bar, 
and the observations of tlie learned 
Lords of tho Privv Council are correctly 
reported in Special Officer, Salsette 
Buihlino Sites v. Dasahhai (!^), it would 
upi'ear that tho Judicial Committee 
refused to regard tlie decision of tho 
Bombay High Court in an appeal under 
S. 54 Land Acquisition Act, as a “judg¬ 
ment’. “decree” or “order” of a High 


Court within the meaning of Cl. 39, Letters 
Patent. The attempt therefore of Mr. T. 
R. Ramchandra Aiyar to distinguish the 
ruling of the Privy Council in 7?ancroort 
Botatoung Co. v. Collector of Bangoon 
(1), on the ground that the appeal to the 
Privy Council was from the decision of a 
Judge of the Rangoon Chief Court acting 
as the Laud Acquisition Judge and not of 
the Chief Court as an Appellate Tribunal 
hearing an appeal under S. 54, roust fail. 
It is not suggested that the word judg¬ 
ment’, in Cl. 15, Letters Patent, is used in 

a different or wider sense than in Cl. dy. 
As for Secry. of State v. Chelikam 
RamaRao (4). which was also referred to 
at the Bar, I do not think that there is 
anything in the judgment of the Privy 
Council in that case which can be said to 
have modified the law enunciated in 
Rangoon Botatoung Co. v. Collector of 

Rangoon {\). , , . 

We have then been asked to consider 

whether S. 98. Civil P. C.. applies to 
this case. In my opinion it does. S. 54, 
Land Acquisition Act, says that the appeal 
to the High Court shall be subject to the 
provisions of the Code of Civil Procedure 
applicable to appeils from original de¬ 
crees; and it seems to me that S. 98 is 
one of the provisions of the Code which 
is so made applicable, for apart from it 
there is no jirocedure prescribed by 
.which the order to be passed in the cases 
of difference of opinion contemplated 
there could be ascertained. No doubt, in 


Trm R. 1916 P. G. !21^9Maa. 617=35 
' 1.6. 902=48 I. A. 197 (P. 0.). 


sub-S.2 of that section the words “decree” 
and “judgment” are used, but these are 
ordinary terras used in Part 7 of the 
Code dealing with appeals from original 
decrees, as also elsewhere throughout the 
Code. But sub-Ss. i and 2, S. 98 do 
not confer any right of appeal; they only 
lay down how an appeal heard by a 
Bench of two or more Judges is to be 
disposed of in certain contingencies. 

The principle governing the question 
as to the right of appeal to the Privy 
Council or to the High Court under Cl. 15, 
Letters Patent, has no application to 
S. 98. The provisions of the Civil Proce¬ 
dure Code relating to appeals from origi- 
nal decrees as laying down the procedure 
for the hearing and disposal of such 
appeals are made applicable to appeals 
under S. 54, Land Acquisition Act, by 
express reference. The application of 
those provisions cannot therefore be ex¬ 
cluded because of the use of the words 
“judgment” and “decree” in the sections, 
orders and rules bearing on the subject. 
Sub-S. 2, S. 98 provides that 

"where there is no such majority which concurs 
in a judgment varying or reversing the decree 
appealed from such decree shall be confirmed”, 

and this in terms applies to what has 
happened in this case. I should py 
therefore that the result of the hearing 
before Ayling and Sadasiva Aiyar, JJ., 
roust be taken to be that that the award 
of the District Judge was confirmed. But 
Mr. Ramesam appearing for the Govern- 
ment, the respondent iu the appeal, is 
content to accept the award proposed by 
Ayling, J., and which to that, extent was 
accepted by Sadasiva Aiyar, J. It thus 
becomoa unnecessary to decide whether 
the order of the Court consisting oi 
Ayling and Sadasiva Aiyar, JJ., wasa 
proper order. We have in this connexion 
been referred to a decision of the Cal¬ 
cutta High Court in Krishnen Doyal Ctr 
v. Irshad AH Khan (5), but I do not 

think that the circumstances of that case 
afford a very close parallel to the presen 
case. If necessary the Calcutta 
could be distinguished on the ground t a 
the learned Judges who heard the appea 

in this case differ from each other ana 

from the Land Acquisition Ju3ge o 
matters relating to the principle of_ va 
ation and not merely on a u 

ffgures, and I should be inclined to_ 


(5) [1916] 311. C. 965. 
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that the order of the High Court was not 
in accordance with sub-S. 2, S. 98. 

I may also mention that Mr. Ram- 
chandra Aiyardrow our attention to H. 2, 
of the Appellate Side Rules, under which 
the Benoli composed of Ayling and Sada- 
siva Aiyar, JJ., was constituted and under 
which other Benches are ordinarily con¬ 
stituted for the hearing of appeals under 
S. 54, Land Acquisition Act. Tlie rules 
provide for a Bench of two Judges who are 
ordinarily to hear and determine appeals 
fromthe ‘‘decreeororderofacivil Court”, 
and Mr. Ramchandra Aiyar’s argument 
was that, if we bold that the decision of 
the High Court in an appeal under S. 54 
is not a decree or order of a civil Court, 
we must also hold that Ayling and Sada- 
siva Aiyar, JJ., had no jurisdiction to 
hear the appeal at all. I am not prepared 
to hold that there is force in this con¬ 
tention, though the argument is not with¬ 
out an appearance of plausibility. The 
rules are framed under the powers vested 
in the High Court not merely by the 
Charter Act and the Letters Patent, 
but also by the Civil Procedure Code, 
and as the provisions of the Civil Pro- 
cedure Code relating to appeals from 
original decrees are expressly made ap- 
plicableto appeals to tho High Court 
from the award of a Land Acquisition 
'Judge, I should think that the words 
I decree or order of a civil Court” in 
Cl, (a), bub-R. 2, R. 2 of the Appellate 
Side Rules, do not preclude the applica¬ 
tion of this rule to cases of appeals under 
S. 54, Land Aciuisltion Act, Tho Dis- 
trict Judge, against whose award the 
appeal was heard, tried the case as the 
tribunal designated as "the principal 
civil Court of original jurisdiction” and, 
in my opinion, it would not be unduly 
straining the language of R. 2 (Appellate 
Side Rules) to _ say that the award of 
such a Court is a decree or order of a 
civil Court ’ for purposes of the pro¬ 
cedure to be followed in the hearing and 
iiapo^l of an appeal from an award of 
that Court as prescribed by the provi¬ 
sions of the Code of Civil Procedure 
which are expressly referred to in S. 54. 

1 hold that the preliminary objection Is 
valitl and the appeal must be dismissed 
with costs. 

Oldfield. J .—I agree. 

Seshagiri Aiyar, J. —In ray opinion 
the preliminary objection is well founded. 
The decision against which the Letters 


rauenc a|)|)0:il 
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practically tho result of ii compromiso. 
Ayling, J., was for giving Ks. 7,000 more 
to the claimant tlian was awarded by the 
District Judge. Sa lasiva Aiyar, T., was 
prepared to increase it hy over lls.dO.OOO. 
Leithor of them was for coidiriiiing the 
award of tho District Judge. Lolli of 
them woro for var\ing it, ono h aino l 
Judge to a small extent, (lie other to a 
larger extent. In the result, tlie Court's 


order was that tho award should ho in¬ 
creased by Rs. 7.000 plus tho usual 15 
percent. To such a.state of affairs, the 
lauguago of S. 98, Civil P. C„ seems in¬ 
applicable. Cl. (l) contemplates the 
concurrence of tho Judges or a majority. 
There is neither in this case. Ci. (2) 
provides for confirmation of the lower 
Court s decision when the Judges are 
not agreed. That has nob boon done in 
this case. The proviso, as is very often 
the case in Indian enactments, intro.luccs 
an exception to the rule requiring the 
confirmation, and only applies where tho 
Judges difi'er on a question of law. Lx 
facie therefore the conclusion come to 
by the learned Judges in this case does 
not appear to be within the letter of tlie 
section, although if the District Judge’s 
judgment were confirmed, the section 
would have been satisfied. 

Mr. T. R. Ramachandra Aiyar con¬ 
tended that the conclusion is in accord¬ 
ance with the view taken by a Bench of 
three Judges in Krishen Doyal Gir v. 
Irshad Alt Khan (5). Mookerjee, J., 
alone deals with the present question. 
In substance what tho learned .Judge 
says amounts to dividing the judgment 
of a lower Court into compartments and 
to appropriating the differing Judge's 
views pro rata to such of them as are 
concurred in, and to others which are not 
approved of. Such a procedure is hardly 
compatible with the avowed policy of 
the legislature. In effect, the view leads 
to countenancing the splitting of a single 
judgment into a number of judgments. 
If this process is logically applied when¬ 
ever there is a concurrence with the de¬ 
cision of a Court below on one of the 
issues, to that extent there must be a 
confirmation leaving the otlier issues on 
which there is a difference of opinion to 
be adjusted otherwise. If there is a judg. 
mont relating to a number of items of 
land or accounts, the final result as to 
each of the items will have to be settled 
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i’l tlio :^:inie W 1 V. I3y parit\ of reasoning 
v.Ikh there is a judgment for Rs. 10.000, 

' iie doeision must, for purposes of S. 9S. 
'■j regarded as having been given in res¬ 
pect, of each rupee or groups of tens or 
hundreds of rupees. With all respect [ 
un unable to uphold such a piecemeal 
apportionment of a single decree. I am 
not losing sight of the fact that there 
wc'o jtractioally distinct subject matters 
HI the suit from which, the appeal was 
heard in tlic Calcutta case. Nonethe¬ 
less the logical application of the prin- 
'dple of that decision to cases of inonev 
claims shows that the section was not 
intended to le construed as suggested, 
tdiatteijee, T., in the original judgment 
ii'ciii wldch there was the Letters Patent 
appeal, says that Cl. (1), S. 98iusti- 
lies the inocedu‘‘e adopted’by him. That 
clause speaks of the appeal in its en- 
tirety, and of its confirmation or varia- 
tion as a whole. I am unable to construe 
the clause as reading "the appeal or such 
portion of it as is concurred in by the 
•ludges" shall be decided in accordance 
with the opinion of such Judges. In the 
present case there is greater didiculty 
than was present in the Calcutta ease. 
The conclusion to increase the award by 
Rs. 7,000 was not based on any point on 
which the learned Judges agreed. Ay- 
ling and Sadasiva Aiyar, ?J., proceeded 
to award compensation on different prin¬ 
ciples. Both of them to a certain extent 
disagreed with the Court below and with 
each other. To such a decision I find it 
ditlicult to apply the language of S. 98 
of the Code. The result is that there is 
no judgment which attracts the provision 
of S. 15, Letters Patent, and con¬ 
sequently no appeal lies finder it. 

Mr. Eamachandra Aiyar next suggested 
that the final decision may bo regarded 
as that of Ayling, J., the senior Judge, so 
as to invito S. 3G. Letters Patent. 
There are two difficulties in the way. In 
the first place, tlic recorded note speaks 
of the final award as that of the Court 
of tlie two Judges. In the second place, 
it seems clear, as contended by the 
learned Government Pleader, that it is 
not a case to which any section of the 
Letters Patent can apply. Before deal¬ 
ing with the larger question whether an 
award in a Land Acquisition case is a 
judgment, I shall consider the shorter 
point whether S. 36, Letters Patent 
applies, S. 44 says; 
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*'1 be pro\isiou« are-subject to the legislative 
I'cwors of the Ooveruor-Geueral in Council.” 

Tlie^ Code of Civil Procedure enacted 
b> this authority makes provision for 
cases of difference of opinion by S. 98. 
Bub that provision is defective and has 
not taken into account differences like 
the present case. Therefore it is open to 
aigumeiU that the Letters Patent must 
ill. least be t.aken to be supplementary 
of the Code. Although I was at first in¬ 
clined to tlio view that S. 3G of the 
Letters Patent should he confined to ap¬ 
peals from the original side, as such a 
}jrovision exists, as jiointed out by 
Oldfield, J., in the course of the argu¬ 
ment, in the Allahabad Letters Patentap- 
peal which did not contemplate an original 
civil jurisdiction, I have come to the con¬ 
clusion that the section is applicable to 
mofussil appeals as well. In practice! 
this conclusion mav lead to difficulties.; 
Whether S. 98 of the Code or S, 36.' 
Letters Patent, applie.s to a given case 
may not easily be determined. One rule 
may be acted upon, namely that the 
Letters Patent should ho invoked onlv in' 
cases which are not covered by the 
Code, 

As regards decided cases in Nnrayana- 
swami Iteddi v. OsKrw lieddi (7) a Full 
Bench of this Court held that S. 36, 
Letters Patent, cannot apply to mofussil 
appeals. Karri Venkanna Patrudii, In 
re (8) takes a different view, although it 
should be noted that the Pull Bench case 
was not quoted before the learned Judges. 
Boop Laid V. Lakdimi Doss (9) leys 
down the converse of the proposition 
enunciated in Narayanaswaini Eeddi v, 
Osuni lieddi (7b In Surajmalw Eoriii- 
(10),’reported since we heard the 
arguments in this case, Sir Basil Scott, 
C. J., refers to Ss. 4 and 129, Civil P- C . 
as pointing to the conclusion that S. 36, 
Letters Patent is also applicable to 
appeals from the original side. This 
does not affect the question whether that 
section, subject to any law that may be 
passed by the Governor-Gonoral in Coun¬ 
cil, is nob intended to provide for dif¬ 
ferences of opinion in mofussil appeals. 
Chatterjee, J., says in Krishen Doyal Gir 
V. irshed AH Khan (5) that S. 36, 
Letters Patent, is applicable whenever 
S. 98 of the Codeia n ot appl icable. Tl^ t 

(7) L19021 25 Mad. 513. 

(8) tl916] 32 I. C. 330. 

(9) [19061 29 Mad. 1. 

(10) [1918] 47 I. 0. 449. 
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seems to be tlie better view. I have 
therefore oome to the conolusion, though 
not without hesitation, that S. 36, 
Letters Patent applies to this case, if 
otherwise the decision is within its 
terms. 

The last question is whether the pro¬ 
nouncement of the two learnod Judges in 
this case amounts to a judgment within 
the meaning of Ss. 15 and 36. Letters 
Patent. If the matter were res Integra, 
I would have agreed with Mr. Rama, 
chandra Aiyar on this point. There is 
great force in the learned vakil's conteu. 
tion that a conolusion come to by the 
Tribunals exercising jurisdiction under 
the Land Acquisition Act is not an award 
like that given by an arbitrator or by an 
umpire. In the Land Acquisition Act 
1 of 1894 first of all there is a proposal 
by the acquiring ofiicer in which he fixes 
the amount of compensation which he is 
prepared to give to the claimant. If the 
claimant accepts the proposal, there is a 
concluded bargain. If the claimant dis- 
putes the correctness of the acquiring 
officer's valuation he is entitled to ask 
that the question be referred for the de¬ 
cision of a civil Court. The Judge of the 
civil Court exercises all the functions 
and privileges of a Judge who Is liearing 
a contested case. The Government on 
the one liand, and the claimant on the 
other, adduce evidence of their respect- 
tive contentions. Tlie Judge gives his 
decision on weighing the evidence placed 
before him. There is no provision in 
the Act by which finality is given to the 
decision thus arrived at. It is open to 
appeal under S. 54 of the Act. More¬ 
over the question may arise, and very 
often does arise, as to whether A or B is 
entitled to the compensation which may 
be fixed by the acquiring officer or by the 
Court. Thus there will be a tripartite 
contest. The Tribunal will have to de- 
cide first between the contesting claims 
of the rival claimants and then to fix the 
aoQoant by valuation. 

Further there may be cases in which 
the mode of apportioning the compensa¬ 
tion between rival claimants, as in the 
case of a landlord and tenant, will have 
to be inquired into by the Tribunals, 
ibere will thus be difficult questions re¬ 
lating to title, questions relating to mode 
of apportionment, questions relating to 
the mode of valuation, cropping up in the 
course of a land acquisition case. The 


Judge who determines those ijuostif'ns i.s 
not acting as .111 arl)itiator, in the proper 
significance of that tomi. Therefore 
tlieio is considorahle force in the con¬ 
tention of the learned vakil for the ap¬ 
pellant for tlie decision arrived ut under 
these circumstances is :i judgment in its 
most accepted sense. I'.ut spevulatiun i-i 
not possible on a question cjf this kind. 
The Judicial Comuiit.tee of tlio i’livy 
Council have said the last, if not the 
final, word ou the subject. In h'tnim ou 
Dolaiauno Co. v. Collector of llaudoon (1) 
they first propounded the view that ilio 
conclusion come to by the appellate Court 
under S. 04, Land Acquisition Act is not 
a judgment, but partakes the character 
of an award. In a later case in Special 
Officer, S'lhette Building Sites v. Dosa. 
hhai (3) there arc observations of the 
members constituting the Hoard which 
undoubtedly point to the conclusion that 
in the opinion of their Lordships the 
decision on appeal is a land acquisition 
case is not a judgment. It is true, as 
Mr. Ramachandra Aiyar aigued, that (he 
report of the observations is nob authen¬ 
tic in the sense that they appear in a 
publication sanctioned by the Judicial 
Committee. But there is no reason for 
supposing that these observations were 
invented. Moreover, if we bear in miud 
that the application for special leave was 
made to the Judicial Committee after the 
refusal of the learned Judges who heard 
the case to grant a certificate under the 
Coda of Civil Procedure; vide Special 
Officer, Salseltc Building Sites v. Dosa. 
hhai (2), there can be no doubt that the 
Judicial Committee did intend to lay 
down the proposition contended for by 
the learned Government Pleader. 

Lastly we have the latest Privy Coun¬ 
cil decision in Secy, of State v. Chelikani 
Rama Row (4). That was a case under 
the Forest Act: it was there pointed out 
that, when under a local or special enact¬ 
ment an appeal is preferred to a District 
(■•ourt, the provisions of the Code relat- ' 
ing to appeals and to further appeals 
therefrom ordinarily govern such an ap- 
peal, but that appeals in land acquisition 
cases stand on a different footing. The 
inference is irresistible that the Judicial 
Committee have definitely oome to the 
conclusion that no appeal lies to them 
from a judgment of the High Court in a 
land acquisition proceeding. It may be 
that His Majesty the King’s unlimited 
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proro.:ifi\tj of hearing appeals from any 
ju lici il prooeeJings may induce the Judi- 
ci vl Coinmittec to grant special leave in 
filial ciso. Bat we are not concerned 
with that question. It seems to me that 
the conclusion is forced on us that the 
decision in the present case is not a judg¬ 
ment wit'nin the moaning of that expres¬ 
sion in Cl. lo or Cl. 36, Letters Patent. 

The preliminary ohjection must prevail 
and the ap[>eiil should bo rejected with 
costs. 

S. N. R.K. A})i)eal dismissed. 

A. I. R. 1919 Madras 632 
Wallis, C. .i. and NAPtEii, J. 
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contempt. 

A Judge presiding OQ the original side of the 
Madras High Court has power under R. 119 to 
commit a person for contempt for disobeying the 
order of the Official Referee to produce certain 
documents alleged to be in bis pos'ession, 10 B, 
H. C. R. i, Foil. [P 632 C21 

T. Narasiviha Iyengar —for Appellant. 

y. V. Srinivasa Aiyangar, Venkata^ 

subba How and lladhakrishnayya —for 
Respondents. 

Judgment.—This is an appeal from 
an order of Coutts Trotter, J., directing 
defendant 3 to be committed for contempt 
for disobeying four orders of the Oflicial 
Referee to produce certain documents 
alleged to be in his possession. The 
account-books in question were admitted 
by defendant 3 in his affidavit of docu- 
ments to be then in*hi9 possession. He 
was in charge of the Bezwada branch of 
the suit business, and the accounts 
which were the accounts of the branch 
were kept there. They had been sent to 
Madras, for the purpose of an arbitration 
in the present suit and then taken back to 
Bezwada, and the correspondence shows 
that they were again sent to Madras in 
connexion with the arbitration in Febru. 
ary 1913. The arbitration fell through, 
as appears from a summons taken out on 
3rd March 1917 relating to the further 
prosecution of the suit. There is evi¬ 
dence that the books in question were 


sent back to Bezwada on 6th March,, 
where it appears they were wanted for 
the purpose of making up accounts with 
the Bombay branch of the business. 
Ex. 35 dated 20th May 1917, clearly 
establishes in our opinion that the miss¬ 
ing books were then at Bezwada, as it 
would have been impossible to makeup 
the accounts for the successive years 
1911, 1912, 1913 and 1914 without 

them, and cannot accept defendant S's 
story that these accounts were written 
up in Bezwada from materials obtained 
from the books in Madras Defen- 
dant 3 was in possession of the books in 
May and should have produced them; 
with the rest of the books produced by 
him at the beginning of August. He has. 
neither produced them nor given any; 
satisfactory account of what has become 
of them, and we are unable to interfere 
with the finding of Coutts Trotter, J., 
that he has been guilty of wilful disobe-' 
dience to the order of the Official Referee,; 
and has rendered himself liable to com ' 
mitment for contempt under R. 119,; 
Original Side Rules. The fact that the 
order for production was made by the 
Official Referee to whom the case had 
been referred makes no difference. Dhu- 
randhardas Sakharam v, Bhon Govind 
(l). The order, as drawn up, contains 
this : 

“Until such time as be shall comply in all 
respects with the said orders of the Official 
Referee and purge himself of the said contempt." 

It is not clear whether at the date of 
the application for committal the missing 
books were in his possession or that of 
defendant 1 who has now fallen out with 
him, and in these circumstances we 
modify the order by substituting for the 
words “until such time as he shall” the 
words : 

*‘for a term of three months from the date of 
bis arrest unless he shall at any time before the 
expiration of the said term." 
a from of order approved in Fernandez, 
Ex parte{2) and by Mathew, J., in Daiiez, 
In re (3). Otherwise the appeal is dis¬ 
missed with costs of plaintiff. Memo 
of objections dismissed with costs paya¬ 
ble by plaintiff. 

s.n./r.k. Order accordingly' 


n) 10 B. H. C. R. 4. 

(2) L18C11 IOC. B. (n. s.)3. 

(3) LlSSfj] 21 Q. B. D. 236. 
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A. I. R. 1919 Madras 633 
Kdmaraswami Sastri, J. 

Kripasindhu Naiko and others— 
tioners. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Nos. 773 and 774 of 

1917, and Criminal Revn. Petn. Nos. G20 
and 621 of 1917, Decided on 2nd July 

1918, against judgment of Dist. Magis- 
trate, in Criminal Appeals Nos. 1C and 
17 of 1917. 

(a) CriminftI P. C. (1898), S. llO-Limi- 
taliont on issue of notice U atay of accused 
within juriidiclion. 

The issue of notice under S. 110 is not a for¬ 
mal matter and the section limits the power to 
issue the notice to the Magistrate in whose juris¬ 
diction the accused is. [P C34 C ll 

(b) Criminal P. C. (1898), S». 110 and 530 
“Issue of notice by Magistrate without juris¬ 
diction is not validated by fact that it was 
drawn up by orders from District Magis- 
trate—Defect is question of jurisdiction and 
falls under S. 530. 

The issue of a notice under S. 110 is a judicial 
act to bo exercised after duo consideration of the 
materials placed before the Magistrate, and not 
merely an executive order to be passed as a mat¬ 
ter of course on a complaint by the police. The 
issue of a notice by a Magistrate without juris¬ 
diction cannot be justified on the ground that it 
was drawn up under orders from the District 
Magistrate. [p 634 C 1 ) 

A defect in the issue of the notice is not a 
mere irregularity, but the question is one of juris¬ 
diction and falls under S. 530: 44 I. C 192 
Dins from. 034 q 2)’ 

{cl Criminal P, C. (1898). S. 110—Joint 
trial of two persons under S. 110 (fj is ille¬ 
gal. 

It is not legal to try two persons inintlv chareed 
8 . 110(f). (P 0.35 C 1,21 

The test to bo applied in cases where a plea of 
misjoinder is raised is whether there has been 
babitual association between the persons charged 
in respect of the misconduct alleged in the com- 

^, IP 635 Cl] 

(d) Criminal P C. (1898), S. 110-Undivi- 

ded members of family are not liable for 
miiconduct of particular meinberr 

The fact that , persons aro memborsof an ud- 

member liable for tbo misconduct of any other 

momber. and where they are living separately. 

there la not oven the presuniptiou that one 

momber knew and assented to tho misdeeds of 
tho otbor. jp Q 

Evidence of general repute does not mean 
neafBay evidence. fp n oi 

(e) Criminal P. C.(I898), S. I10-Evidon« 
of repute IS not bearsay-Belief of persons 
that particular person has certain characler- 
Hlic because there are rumours to that effect 

The belief of a class of persons, 'that a parti¬ 
cular Individnal has done particular acts or has 
ohaiaoterlstios of a certain kind because there 
«re rumours to that efiect in a particular place, is 


ujt admissible as evidence of repute where no 
facts are muntioued to iudiciite that them were 
sufficient reasons for the iinprcssiou. (P G35 C 21 

(f) Criminal P. C. (1898), Ss. 110 and 439 
—Essentials of notice—Defect not objected 
U—Accused not prejudiced by defect—High 
Court should not quash proceedings in revi- 
S)on. 

A notice under S. 110 must fontiiin s .mothing 
more than a reproduction of thoclaiisc>; of ih,- c- 
tiou, There should be siillicit-nt iiidic.iiion of the 
time and place of tlie acts charged and sunicient 
details toeuablo theacciiscd to know what fact he 
is to meet, but it is not necessarv to give a list 
of witnessee. ' LPG'lOCll 

Where bo.iever the defect has not been obj'.'cted 
to in the trial Court, the High Court ought not 
to quash the proceedings in revision in the 
absence of any proof that the accused was preju¬ 
diced by the defect. IPG.36C11 

(g) Criminal P, C. (1898), S, 110~Landlord 
keeping tenants of bad character is no ground 
for requiring security. 

The facts that a landlord has tenants of bad 
character under him and lends them inenev 
when they are in difliculty or mediates between 
his tenauls who arc accused of theft and their 
victims, are not grounds for requiring security 
from the landlord under S. 110 [P GiO C -2] 

(h) Criminal P.C. (1898),S. 110—Inference 
drawn by forest officers as to persons who 
committed forest offences are not evidence 
of repute. 

Inference drawn by forest officials as to persons 
who committed forest ofieuces are not evidence 
ofrepute. The Court should test the source of 
the informatioD that led the official to infer that 
the accused bad anything to do with the olTcn- 

(PC40C2] 

A. V. u. Narasimham, P. Narayana- 
murthi and K. Srinivasa Iyengar —for 
Petitioner. 

C. Narasimmachari—iox the Crown. 

Judgment—These petitions are filed 
against the order of the Subdivisional 
Magistrate of Chatrapur which was con- 
firmed on appeal, directing the petitioners 
to furnish security for good behaviour 
under S. 110, Criminal P. C. The peti. 
tioners are brothers. One of them is tho 
karji of panchabuhuti and the other is tho 
sirdar of gondhadhars. The notice issued 
to them by the Divisional Magistrate 
sets oat that the charge sheet submitted 
by the Sub-Inspector of Police made it 
appear to tho Magistrate that they wore 
habitually protecting thieves, habitually 
committing or attempting to commit or 
abetting the commitment of offences in- 
volving a breach of the peace, and were 
so dangerous and desperate as to render 
their being at large without security 
hazardous to the community. The Sub- 
divisional Magistrate directed them to- 
execute a bond for Rs. 500 with two 
sureties of Rs. 100 each for the period of 
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vcM . Various legal objections to the 
-.'iViitvof Lug order are raided and I 
ill leal with them before going into 
•be evidence. 

XliC lirsL objection raised is tiiat the 
Subdivi'ional Magistrate bad no juris Uc- 
tion to is^ue notice or try the case, as the 
iccnsei persons did not reside witliin his 
)in isiietion. li appeirs from the record 
tl;at the polict^ sent the charge slieot to 
the Ihsti'ct Migistrato. who did nob 
issue :‘.nv notic'* under tho Criminal Pro¬ 


cedure Code, hut sent tho clrargc-sheet on 
f.'Tui'posal first to the Special .Vgent 
ind then to the Sub.divisional Magistrate 
d Cliarrapiir. It is contended that the 
'dmistratP issuing tho notice under 
no, Cii'iiinal V. C., should be the 
'dagistiato within wliose jurisdiction, the 
['9isons against whom the notice is issued 
; 0 si 1 c anil that as the accused admittedly 
resi le outside his jurisdiction, the pro¬ 
ceedings taken by him are invalid. As 
if is clear from tho records, and not 
disputed by the Public Prosecutor, that 
the accused are residing within the juris- 
diction of the Deputy Magistrate of Guin- 
sur, it is clear that the Subdivisional 
Magistrate of Cliatrapur had no jurisdic¬ 
tion bo issue tho notice. U was no doubt 
open to tho District Magistrate to have 
issued tho notice under B. llO when he 
received tho charge-sheet, as his jurisdic¬ 
tion extends over the whole district and 
lie would be a Magistrate within whose 
jurisdiction tho accused lived, bub ho did 
not do so. The issue of notice is not a 
jformal matter and it is clear that S. 113 
limits tho powers to issue the notice to 
!bhe Magistrate in whose jurisdiction the 
Ucoused are. The issue of a notice under 
110 being a judicial act to be exercised 
'after a due consideration of tho materials 
placed before the Magistrate and not 
merely an executive order to be passed as 
i matter of course on the complaint by 
the police, the legislature evidently res¬ 
tricted tlie jurisdiction to issue the notice 
bo the Magistrate in whose local limits 
the persons complained against were 
living or were making themselves a 
Clanger to he public peace, as he would 
presumably have a knowledge of the 
local conditions and would be the fittest 
person to judge whether any action was 
necessary. It is to be noted that under 
S. 107, Cl. 2, Criminal P. C., the notice 
is to be issued by the Magistrate within 
the local limits of whose jurisdiction the 


person informed against is residing or tho 
place where breach of the peace is ap- 
prehended is situate, while in S. 110 the 
acts complained of must be done by a 
person within the limits of his jurisdic¬ 
tion. The question is concluded by the 
recent ilecision of Abdur Rahim and 
Napier, -T-T., in Nagireddi/ Kondareddy, 
In re (l). In dealing with a similar ob¬ 
jection taken under 6. 107, Griraioal P. 
C., where the District Magistrate sent 
on the records to the Divisional Magis¬ 
trate without issuing a notice, tho lear¬ 
ned -Judges observe that the District Ma- 
gisbrate cannot be said to have taken 
proceedings under the section until be 
issues notice to the person charged to 
show cause why he should not be pro- 
ceeded against, that the Magistrate who 
issues tho notice must be deemed to be 
the person who initiates proceedings and 
that the District. Magistrate to whom 
the police reported certain facts, and who 
passed the matter on to the Head quarter's 
Deputy Magistrate, cannot be said to 
have initiated proceedings and transferred 
it to the Headquarters Deputy Magis¬ 
trate for dis))Osal. 


They also lield that B. 528 did not em¬ 
power the District Magistrate to transfer 
the case to a Magistrate who had no local 
jurisdiction over the matter by reason of 
S. 107,01. 2. A similar view is taken in Ni> 
bicar Chandra Mukherji v, Emperor {'2), 
where it was held that the fact that fbe 
District Magistrate directed a Siibordinato 
Magistrate to draw up proceedings 
against a person not resident in the ju¬ 
risdiction of the Subordinate Magistrate 
would not give the latter Magistrate ju¬ 
risdiction, as the provisions of S. 1^' 

were imperative, Surjya Kanla Boy 
Chowiihry v. Emperor (3) and 
peror v. Miiniia (4), referred to with ap¬ 
proval in Nagireddtj Kondareddy, X» 
(1) are also in point. It is argued tba j 
the drawing up of proceedings by th^ 
Deputy Magistrate isonly an irregularitj-' 
The question is one of jurisdiction an 
more appropriately falls under S. 5^ - 
Criminal P. C. It* was treated as fata 
to the validity of the proceedings in ® 
the cases above referred bo. My atten¬ 
tion has been called to Ohiduddin Cho^' 


1 ) 

2 ) 

3) 

H) 


[19171 41 Mad. 246=41 1. C. 990. 
,19091 1 I. C. 78. 

[19041 31 Cal. 350. 

[19021 24 All. 151. 
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dhury v. Emperor (5), where it was held 
that the procedure of the District Magis¬ 
trate was only an irregularity, but I am 
bound by the decision of the Madras 
High Court which is supported by au¬ 
thority. No reasons are given in the 
above case for taking a contrary view 
and the decisions of the Calcutta Iligb 
Court are not even referred to. I am of 
opinion that the Sub-divisional i^fagis- 
trate of Chatrapur had no jurisdiction to 
issue the notice and try thocase and that 
the proceedings are void. 

The next objection relates to the joint 
trial of accused 1 and 2. They are bro¬ 
thers who have undivided properties, 
but they live separately. Accused 

1 is the village Karji of PanchabubhutI 
and lives at Panchabubhuti. Accused 2 
is a Sirdar and lives at Gondhadhars. 
The two villages are about 10 miles 
distant from each other. It is con¬ 
tended that evidence against accused 1 
has been used as evidence against accused 

2 and vice versa and that the parties 
have been greatly prejudiced thereby. 
iPhe test to bo applied in all such cases 
iwhote a plea of misjoinder is raised is 
whether there has been habitual associa- 
,bion between the persons charged in 
irespeet of the misconduct alleged in the 
jcomplaint. The fact that persons are 
members of an undivided family would 
nob by itself render each member liable 
for the misconduct of any other member, 
and where they are living separately 
there is not even the presumption that 
one member knew and assented to the 
misdeeds of the other. In the present 
case there is no evidence of any associa¬ 
tion of the two accused in any particular 
act, and even if the evidence against one 
18 true it 18 quite consistent with the ig- 
Qorance of the other accused as to the 
wrongful acts alleged, There can belittle 
doubt that one accused has been preju¬ 
diced by evidence against the other be- 
mg used as evidence against him. and I 
am of opinion that both the lower Courts 
were wrong in not examining the evi¬ 
dence against each of the accused with a 
view of determining whether security 
should be demanded against him or not. 
I might m this connexion refer to Hari 
relang v. Queeyt.Empress (6), where it 
{ was held t hat it was not legal to try 

(ft) [19181 U I. C. 122. 

<6) (19001 27 Cal. 781. 


jointly two persons charged midei' 

s. no. ci(f). 

Objection has also been taken to tliQ 
admission of a large l>o:ly of inelcvant 
evidence in the belief that it was admis¬ 
sible as evidence of loiuito. lividcnco 
has been let in to the oli’ecfc llial .1 heard 
from B that the latter su^iitcted one of 
the accused of misconduct. It seem> to 
1)0 clear that sucli evidence is not evi¬ 
dence of repute and is cleaih inadmis. 
siblo Evidence of genera! reputo under 
S. 117, Cl. (S), does nob, for the puri oso 
of inquiry into conduct of persons under, 
Ch. 8 mean hearsay and repute has been 
clearly pointed out in liai Isri Perahad 
V. Qv-een-Empres^ (7). Tho following 
observations are in point; 

’‘It is liardlv neccssarv to sav that evidence of 
rumour is mere hearsay evidence and bcars.iv 
evidence of a particiil.ir fact. Evidence < f re¬ 
pute is a totally dificrcnl thine. .\ man’s t^eno- 
r.il reputation is the reputation wliicb he bear- 
in the place iu which be lives amongst ail the 
townsmen and if it is pro\cd thata man win. 
lives in a particular place i-: loo’:ed upon by hi' 
fellow townsmen, whether they happen to Icnow 
him or not, as a mau of good repute, tliat is 
strong evidence that ho is r. mau ol that charac¬ 
ter. On the other hand if the stale of lljiag< 
is that the body of bis fellow towu>iueu who 
know him look upon him as a dangerous man and 
a man of bad habits, that is strong evidence, 
that he is a man of bad charaetec; but to sav that 
because there are rumours in a particulnr placo 
among a certain class of psople that a man has 
done particular acts or has characteristics of a 
certain kind these rumours are in themselves 
evidence under this section, is to ray what the' 
Uw does not justify us iu saying." 

The case was considered in Chiniamon 
Singh v. Emperor (8) where all that was 
hell was that when an offence, e. g. 
dacoity, was committed in another vil¬ 
lage, evidence of repute given by persons 
residing in that village was also admis¬ 
sible. In Alep Pramanik v. King.Em- 
jieror (9) it was hold that persons ought' 
not to be bound down under S. 110, Cri- 
ininal P. C., upon tho mere statement of' 

witnesses that they suspect or are under 
the impression that the persons proceeded 
against are thieves or dacoits, where no 
fact is mentioned to indicate that there 
was sufficient reason for their suspicion! 
or impression. The next ohjeotion is! 
that the notice to the accused to show' 
oaase is vague and insufficient. Tho 
notice issued by the Divisional Magistrate 
runs as follows: 

(7) (18961 28 Cal. 62r '• 

(8) (19061 86 Cal. 243. 

f9).(19071 11 C. W. N.413. 
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W L<-r.'a' it has been made to appear to me 
!'•. !l, ' chari’o sheet submitted against you by 
til" > of Police, Bugada station, 

under s. no (ej and (f). Criminal P. G., that you 
are liabituiilly protecting thieves, habitually 
coin^niiting or attempting to commit or abetting 
the c'^mmitment of oflences involving a breach 
of the peace, and are so dangerous and desperate 
as to render your being at large without security 
hazardous to the community, you are hereby 
rc.'iuir.‘il to show cause why \oa should not bo 
lequir .'d to execute a bond for Rs. 500 with two 
smelies of Rs. 100 each to bo of good behaviour 
for a period of two years.” 

I am of opinion that notices iinilerS. 110 
must contain somethini* more than a re- 
jiro iuction of the clauses of the section, 
'rhoro sliouhl be sulFicienb inJicatiou of 
the time and place of the acts charged 
and sntticient details wliich would enable 
the accused to know what facts he is to 
meet, though, as pointed out in Chinta- 
'moil Singh v. Emperor (8), it is not 
^necessary to give a list of the witnesses, 
In Nagireddy Kondareddy, In reil) it 
was hold that a general notice which did 
not state when the threats complained of 
were uttered or who the persons threa¬ 
tened were or when the apprehension of 
a breach of the peace arose was vague and 
bad in law and that the proceedings were 
liable to he quashed on that ground. I 
am however of opinion that when a party 
Idoos net during the trial seek forinforma- 
tion and does nob complain in the lower 
iCourt or show that he has been sub- 
Istantially prejudiced, the High Court in 
revision ought not to quash the proceed¬ 
ings in the absence of any proof of pre¬ 
judice. In the present case I am unable 
to 6nd anything to show that the accused 
were unable to cross-examine the prose¬ 
cution witnesses effectively or cite their 
own evidence inconsequence of the vague¬ 
ness of the charge. 

Turning to the merits I think the order 
ought not to have been made, as the evi¬ 
dence which is relevant is totally insuf¬ 
ficient to bring the accused under S. 110. 
Accused 1 is the Karji of Panchabhubhuti 
and accused 2 is the Sirdar of Gondha- 
dhars. They own extensive properties 
and have several Panes in their servicr) 
like other landlords in the district. So 
far as accused *2 is concerned, the Governor- 
General in Council presented him with 
the certificate Ex. 2 in recognition of bis 
help in preventing riots in 1889 and his 
good services in watching the frontier in 
1894. He was also given a gun in 1905 
and Coronation Medal in 1912 by the 


Government. He was also appointed 
Member of the Taluk Board. There is a 
large body of evidence of respectable 
Governmenb officials and also of non- 
officials which, in my opinion, certainly 
outweighs the unreliable and interested 
evidence of the prosecution witnesses. 
Mr. Green, the Deputy Magistrate of 
Gumsur since 1913, within whose juris¬ 
diction the accused live'and who had 
ample opportunities of knowing their 
character, states that he never received 
petitions to the effect that the accused 
were receiving stolen property or were 
dangerous to the public and thathe never 
came across any such complaints in the 
records prior to his time. He states 
that in his opinion the two accused are of 
good conduct. 

It is to be regretted that all kinds of 
insinuations were allowed to be made by 
the police against Mr, Green, the more 
so as there is nothing, so far as I can see, 
to warrant the belief that Mr. Green who 
is a responsible Government servant of 
long standing acted improperly. The 
Suhdivisional Magistrate nas (alien into 
a strange error when ho states that P. 
W. 10 complained against accused 1 and 
40 persons having cut his crop and Mr. 
Green took the case on his file and dis- 
missed it as false. P. W. 10 states in 
his evidence that he complained to the 
Superintendent of Police who referred 
him to a Magistrate and that he never 
filed any complaint before the Deputy 
Magistrate, Mr. Green. Far from dis¬ 
missing any case brought by P. W. lOf 
Mr. Green dismissed a case filed agaiust 

P. W. 10. Mr. Narayanamurthy, D. NV. 1, 
who is a pleader and who was chairman 
for 15 years, states that accused 2 was a 
Member of the Taluk Board, that he has 
known accused 1 and 2 for lO or 12 years 
and that thev are reported to be 

men. There is no cross-examination o 

this witness as to the unreliability of t ® 
source of his information. The Distric 
Magistrate discredits him because, in 
opinion, he made contradictory sta e 
ments as to his having been retained as a 
pleader by the accused. He states ® 
he was never retained as a pleader 
the accused and immediately 
states that he was not engaged as 
pleader in a case. . ja 

What the witness evidently ,-i 


hat he had no general retainer as va 
0 appear in all their cases, but was 


kil 
only 
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that they hear a iiood character. D. \V 
14. who is a roHre.] Dcptitv Collector ami 
whowasinGumsnr Division in several 
capacities for several yearstill April IPEj 
states that he knows the aucnsod well 
and that he never hoai-ii anvono say that 
they-received stolen properties harhoin ed 
thieves, or forcibly carried away proper, 
ties. He says that accused 2's conduct 
was excellent. This witness had ample 
opportunities of knowin-. their character 

and his evidence shows that at any rate 

till 1913 they bore a very good cluuacter. 

15 is the Sub-Assistant Director 
of Survey, who was in charge of Gunisur 
Division iu 1909 and 1915. 

He says ho heard nothing against their 
character and that he knows that their 
character is good from conversations he 
had with them <and the raiyats. D. W 
16 was a Revenue Inspector of Gumsur 
for three years (1906-10). Ho says 
that their character is good and that ho 
never heard complaints about their hav¬ 
ing received stolen propercy or harboured 
thieves or taken forcible possession of 
property. D. W. 17 who was a Deputy 
Ranger for 1913 and 1915. also spe.iks for 
their good character. D. W. 18 who 
owns 300 bharnams of land says he 
has known accused since their infancy 
and that they have always borne a good 
oharaoter and that he never heard Ly. 
thing agamst them. D. W. 19, who was 
Deputy Collector m Gumsur in 1902 

900 to 1903. 1911 and 1912. su?es that’ 

he knows accused 1 and 2, that their 
conduct was good, that accused 2 was 
Member of the Taluk Board and that he 
never head that they harboured thieves 
or received stolen property. D. Ws 22 
and 23, who own lands in the neighbour- 
hood, also speak to their good character 
p. W. 24. who was Tahsildar of Gumsur 
from 1911 to 1914. states that their 
character was good and that he heard 
nothing against them. As accused 1 was 
Ills subordinate he had special means of 
knowing his character. D. W. 25 who 
18 a retired Tahsildar and at present 
manager under the Maharaja of Bobbili 
states that he was Sub-Magistrate of 
Gumsur from 1910 to 1912 that he knew 
aeousel 2 and that he heard nothing 
against his character. D. W 26 ia a 

retired Deputy Tahsildar. who'says he 

knows accused 1 and 2 from 1888 and 
w. 27 18 the Revenue Inspector who 
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engaged on a special oocasion by them 
and there is no contradiction if the well- 
known distinction between a pleader 
having a general retainer to appear fora 
party and his being engaged only in a 
special case is kept in view. D. W. 2 was 
the Sub Assistant Surgeon of Russal- 
konda for eight years prior to 1912. He 
states that he has only heard good reports 
of their character. As the prosecution 
has let in evidence of acts said to have 
been committed seven or eight years ago, 
his evidence is certainly relevant. D. 
W. 3 was the Stationary Sub-Magistrate 
of Russalkonda in 1910 and Tahsildar of 
Gumsur Taluk in 1913. He states he 
does not remember having heard any bad 
reports about accused 2. D. W.5 isa land- 
holder and merchant who has 1,500 
or 1,600 bharnams of land and who was 
a Taluk Board and Union Member. He 
speaks to'thegood character of theaccused 
and says he has known them for 25 years 
and never heard that the accused caused 
thefts to be committed or harboured 
thieves or received stolen property. His 
purchasing skins from Panes as a skin 
merchant is no ground for discrediting 
his evidence nor is his having testified to 
accused I’s character on a previous occa¬ 
sion. 

There is nothing in his cross-examina- 
tion to suggest be does not own 1.500 or 
1,600 bharnams of land. D. W. 6 is the 
trustee of a temple and owns 180 bhar- 
naras of land paying a kist of 80 or 90 
rupees. He speaks to the conduct of the 
accused and says that they are known to 
be respectable persons in the mittah 
D. W. 7 also speaks to their good charac- 
ter. D. W. 8, who says he is a school, 
master and owns 150 bharnams of land 

states that accused have good character 

and are not known to be receivers of 
stolen property or abettors of thefts or 
harbourers of thieves. D. W. 9 U a kar- 
nam and he speaks to the character of the 
accused. D. W 10, who is an inamdar 
and owns 700 bharnams of land, states 
that he has known the accused for 16 or 
16 years and that their character has 
been good and that he never heard any 

reports against them. D. W. 11 , who 
lives near the accused's village, states 
that accused get an income of Rs. 26.000 
from their lands, that they are respect- 
able and oharitable persons. D. W. 12 
who owns about 460 bharnams of land, 
states that he knows the accused well and* 
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11 1 - been tlioro (or about threo years and 
lie f-tates he heard nothing against the 
ice I'led, D. W. 28, ivho was a Revenue 
liV'j-ector, says tlial during his stay in 
lne division t!ie cliaracter of accused 1 
;>uil 2 was good and tint ho heard uotli- 
ir.g against them, f am unable to agree 
v ith the Di', isional Magistrate who dis¬ 
missed the defence evidence summarily 
as being of a negitive and intangible 
character and imt of persons living on the 
spot. 

iL is (lidicnlt lo believe that if the ac¬ 
cused well) notoriously liad persons or 
wore guilty ci oven a iraotion of tho acts 
iittribuLed t" then*, Deputy Collectors. 
'!’ ihsildu’-s, Sill'.Magistrates. Revenue 
[ii'pectors and pcr.-'ons owning lands in 
tiio vicinity would not have heard of it. 
Nor am I able to appreciate the re- 
marivS of tlie District Magistrate that 
iho evidence of Mr. Green’s subordinate 
•has to be discounted, as I see nothing 
w hi .di ca.>t& any doubt on the bona fides of 
Mr. Green. The evidence of the prosecu¬ 
tion w itnesses is vague and inde6nite as 
to time and some acts complained of take 
us back to several years, It also appears 
to mo that men who bore a good character 
till a few years ago would not suddenly 
have degenerated into tliieves and dan¬ 
gerous persons. The evidence of the 
defence oHicial witnesses cannot be there¬ 
fore rejected so summarily as tho District 
Magistrate has done. 

Before discussing tho prosecution evi¬ 
dence, it is necessary to bear in mind the 
circumstances under which the present 
complaint was laid hy the Sub-Inspector 
who, as found by the Divisional Magis¬ 
trate, has identified himself with tho 
faction opposed to the accused in the 
dispute about Gochabadi land. Accused 
1 has taken a lease of the village from 
soma of the junior members and had also 
purchased some shares and was in posses¬ 
sion for a long time. The Sirdar of 
Koradabadi tendered pattas to tenants 
alleging that ho was entitled to l/oth 
share. The disputes culminated in 1897 
by the High Court deciding that the 
Koradabadi Sirdar could not tender pattas; 
see Ragha Gotudo v. Gowdo Chandro 
Naiko (10) Bxs. 32 and 33 series are the 
documents under which accused i got 
possession. Tho Koradabadi Sirdar hav. 
ing failed in the High Court did not file 
a regular suit, bub tried to get possession 

(ToniS^7 M.L.J.243. 


through the Mabapatros who had IeD*> 
moneys to Gochabadi Mokassadar. The 
lessors of accused 1 at one stage supported 
him but afterwards took sides with the 
Sirdar and the Mabapatros. Proceedings 
were taken by accused 1 under S. 145 on 
loth April 1914 and order {Ex. 44) was 
passed in favour of accused 1 and his 
possession was confirmed. No suit was 
filed to contest this. The Koradabadi 
Sirdar then wanted to prevent accused 1 
reaping paddy and filed a criminal com¬ 
plaint of theft of paddy which was dig. 
missed. Disputes continued. Accused 1 
again applied under S. 145 in April 1916 
and the order Ex. P. 3 was passed direct¬ 
ing that accused i should not be disturbed 
as regards 4,'oths of the estate and the 
counter-petitioner as regards l/5tli. The 
order as regards lyoth was uUiraateD 
upset by the High Court. Taking ad- 
vantage of the order of Mr. Arudt, the 
Special Assistant .^genb, the Koradabadi 
Sirdar attempted to enter on the lands 
and cut tho crops, but the tenants who 
raised the crops objected that it was they 
that should harvest and not the landlord 


who had at best only a claim to the 
Uajabhagam after tenants harvested. Ac- 
3 U 56 a i filed a suit on 23rd November 
ind gob a temporary injunction Ex. P-4. 
The Koradabadi zamindar was in the 
meanwhile harvesting the crops and it 
was alleged that though the order of the 
civil Court was shown to the police they 
declined to interfere. The evidence of 
the constable, P. W. 22, supports this. 
Mr. Green then passed an order, dated 
27th November 1916, directing the 
bo obey the order of the civil Court. The 
Magistrate finds, and there can be lift'® 
doubt from the evidence, that tbrougboub 
these proceedings the Sub-Inspector o 
Police, who is responsible for the iDituk- 
tion of the proceedings under S. U 
against the accused and Nvho is a relation 
of the Mabapatros, was an active 
of the opposite party. It was after t 
order of Mr. Green and when the ' 
patros and the Sirdar were defeated in 
their attempts to get possession 
proceedings were initiated under b. 
against the accused. Under these 
stances tho evidence of the Sub-Inspe 
and the police witnesses has to 0 
ceived with considerable caution. 

As already pointed hltoaily 

against the accused are (l) 
protecting thieves (2) habitually com 
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mitting or at&empting to commit or abet¬ 
ting the commission of offences involving 
a breach of the peace (3) being dangerous 
and desperate. The second charge relates 
to cutting crops and taking forcible 
possession of lands. The chief items are 
Gochabadi lands, Panokyari lands and 
lands in Singapur, As regards Gochabadi 
lands. I have already given a history of 
the dispute. The case against accused 1 
that he was present and came to the land 
with a number of persons is clearly dis¬ 
proved, as accused 1 was on that date at 
Berhampore. The Subdivisioual Magis¬ 
trate observes in this part of tlie caso : 

" My opinion of this aSair, as far as it relate? 
to accused i, is that ho did send bis ineu to 
Gochabadi to make a show of force but that he 
did not intend to use force. His idea was obvi¬ 
ously to hold up proceedings in Gochabadi while 
ho took steps in civil Courts. I cannot aenuit 
accused 1 of all blame in this matter, even 
though the ultimate responsibililv for it rcit-^ on 
other shoulders.” 


It appears from the evidouce that t) 
lands were shared on the K.ijabhagai 
system and if this is so, the raiyats wei 
justided in objecting to the landlord cut 
fcing the crops even assuming that tl- 
Sirdar was entitled to l/5th of the land; 
The order of Mr. Arudt was admittedl 
set aside by the High Court. Accused 
would vyell have been within his leg; 
rights if he took steps to prevent tl: 
opposite side from unlawfully enterit 
on land in his possession, especially t 
Mr. Arudt s order referred to a fifth ur 
unspecified share. It is difficult to sc 
how on the findings of the Magistral 
the case is one for security under S. IK 

As regards the Panokyari lands th 
contesting parties were P. W. 19 and on 
Govinda Naiko. Lakkow Prodhano pui 
chased the lands in 1910 onder Ex 

deed Ex by th 

P W no?' brother ( 

theriv'l b®twe? 

the rival claimants is pending in secom 

6 weiea“ 

Pril f! i-. Naikc 

® ® Goviado Naiko am 

the Magistrate states that Exs 4 5 i 

til ‘''z N‘iL : 

wrA'o ' Magistrate wa 

hrinof that aoonsed 1 admittei 

bringing big men to cut the orop. Hi 

^ have not been re 

!o i ® ^ ‘‘be record support 
ing the Magistrate's statement. It ii 


clear that accused 1 had no interest in 
the land. As rera.arkod hv the Ma-’is- 
trate. P. W. 19 is a hitter enemy ofac- 
cussd 1 and it is difficult to .^oe how hi^ 
statement can he .accepted. No report 
was sent to the.police and it i; extroi-iolv 
unlikely that P. W. 10 or the enemies 
of accused 1 would not have filed com¬ 
plaints, if as a matter of fact accused 1 
went to the land witli .several men and 
carried away the crops, The paddy was 

not taken to accused’s house hut was in 

Govinda Naiko’s house at Khyronadi, 
Ex. 22 shows that the accused were di-’- 
charged in the theft case and E.x. 23 tliaf 
the District Magistrate upiield the or loi 
of discharge. I find it difficult to sec 
how the accused can bo ordered to fur- 
nish security on so flimsy materials. 

As regards the Singapur lands the 
Magistrate 1ms fallen into the error al¬ 
ready pointed out hy me that yu-. Green 
took the complaint of P. \V. 10 on hi.- 

file and threw it out, ft appears from 
the evidence that Mr. (Jreen throw uiit 
the complaint against P. W, 30. The 
evidence of P. \V. 10 is worthless, especi¬ 
ally as ho wants to make out tliat blie 
complaint which was thrown out was 
concocted with the assistance of the 
Deputy Collector. As regards thodi.-. 
puto between P. W. 9 and D. W. 20 
about lands, it is clear from the evidence 
that D. W. 29 obtained a decree Ex. 24 
against P. W. 9. It also appears that 
he got possession. P. W. 9 says that ac¬ 
cused 1 and 2 cut the crops with the 
help of Panos five years ago. The state¬ 
ment of P. W. 9 that the Deputy Collec¬ 
tor (who was not then Mr. Green) asked 
him to complain against the Haddis aud 
Panos and not against accused 1, is on 
the face of it absurd. It seems to me im¬ 
possible to act on evidence of this kind, 
relating to an occurrence said to have 
taken place four or five years previously. 
The evidence of P. W. 11 is equally 
worthless. He is a servant of the oppo- 
site faction. He says he complained to 
nobody about the alleged conduct of 
accused 1 and 2 even though, according to 
him, the Karji sent him to the police 
station with a false report. 

The evidence as to forcible cutting and 
carrying away of crops is therefore 
worthless and oannot, in my opinion, be 
accepted. As regards the complaint 
about the rescue of prisoners, it is said to 
have taken place so long ago as 1908. 
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There is little to connect Sola Pano with 
the accused. It is difficult to see how 
the accused can he held to be liable for 
the acts of the Panos in rescuing a fellow 
Pano. It not unfrequently happens that 
among't tlie lower classes a fellow caste- 
man who is arrested is rescued by the 
other villagers turning up, and it is a 
large order to hold the landlord liable 
simply because some of his servants res¬ 
cued others. It does not appear that 
any landing was recorded in the trial that 
accused bad any hand in tlie rescue of 
Sola Pano. Ilis plea seems to have been 
■that he escaped while the constables 
escorting him wore adeep. P. W. 28, 
the constable, speaks to the contents of 
reports and to his evidence in the case. 
The originals ought to have been pro¬ 
duced, if it was intended by the prosecu¬ 
tion to rely on them. The second case 
about a rescue is limited to an attempt 
in 1915 by accused 1 and the evi¬ 
dence is equally worthless. It is difficult 
to see why if the evidence of P. W. 22 
is true, no steps were taken against ac¬ 
cused 1 at the time. The evidence of 
this v^itD 0 Ss as to accused 1 turning up 
at Gochabadi with 300 men is false, as 
accused 1 is proved to have been at 
Berhampore on the date and the Magis¬ 
trate finds that he was not at Gochabadi 
when the raiyabs turned up and refused 
to allow the Koradabadi servants to cut 

the crops. P. W. IG states that he 
turned up with 12 men to support P. 
W. 22 and that the Panos of accused 1 
ran away bub accused 1 remained there. 
This is improbable. He admits that 
neither he nor the constable reported 
that accused 1 attempted to rescue the 
prisoners. 

As regards complaint of theft or the 
abetment of theft, the evidence of wit¬ 
nesses who say that they heard from A 
that be suspected the Sirdars or that 
theft was at their instance has, for the 
reasons already given by me, bo be ox- 
eluded. It is nob evidence of repute and 
if the thefts are sought to be proved, the 
witnesses who have a direct knowledge 
of the affair ought to have been called. 
The Magistrate seems to have thought 
that because Panos committed theft and 
some prosecution witnesses state that 
they are accused Panos, the case against 
the accused is proved. It is well known 
that Panos like Marravars, Kallars and 
other tribes are addicted to theft and 


lawlessness especially, during the non- 
cultivating seasons. The District Magis- 
trate in his judgment says that Panes are 
notoriously addicted to crime. Under 
these circumstances great caution has to 
be used in fixing liability on the land' 
lords, especially as almost every landlord 
in those parts has to employ Pano cub 
tivators. In this connexion I may refer 
to the observations in Nilkamal Das v. 
Emperor (11), where it was held that 
the facts that a landlord has tenants of 
bad character under him, that he lends 
money to tenants of bad character under 
him when they are in difficulty and that 
he mediates between his tenants who are 
accused of theft and their victims, are 
not grounds for requiring security under 
S. llO. If these remarks are borne in 
mind and hearsay evidence excluded, 
there is very little reliable evidence to 
show that accused either took part in or 
abetted thefts. They are rich and in- 
fluential persons, and it is difficult to be¬ 
lieve that they either profited by the 
small thefts or instigated Panos (who re¬ 
quired little inducements to thieve) to 
commit theft. The fact that in 2 or 3 
cases they interested themselves in the 
case against the Panos. even if true, is 
quite consistent with a desire to help 
servants whom they considered wrongly 
charged. The Magistrate erred in think¬ 
ing that in spite of acquittals of the per¬ 
sons actually charged with offences tbe 
facts relied on by the prosecution in tbose 
cases can be relevant evidence against 
the present accused. I need only 
to the observations in Nagireddy Konda- 
reddij, In re (l) already referred to. 

As regards forest offences, any inier- 
ence that particular forest officials may 
draw as to the persons who committe 
theft will not be evidence of repute. Tba 

Court has to test the sources of the m-, 
formation that led them to infer ; 

accused had anything to do with 
thefts. Statements in Forest Depart™®^; 
files will not be evidence by themselves- 
As other landlords besides the 
have Pano servants, the fact tha 
Forest Ranger was of opinion ^ 
the nature of the wood 
ought to be behind them would app 
generally to landlords, and thew 
special reason why the accused • i- 
charged in particular. The forest o 
were not likely to be afraid of jhgj^—— 
(llj L1Q07] 6 C. L. J. 7li 
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Karji (accused 1) and there is no rea- 
son why they did not prosocuto him 
The illicit grazing of ths bulTalos on one 
occasion in respect of which compeosa- 
tion was levied by the Forest Depart¬ 
ment. even if true would not he a ground 

for requiring security under S. 110; nor 

would the remarks in a Glp that sonic 
shicaries on one occasion used tiie gun of 
accused 'J be suffi^nent. As regards t ho 
evidence of P. Ws. 14 and 15 it is dim. 

cult to see how, even if it is true, any 
case of theft can be made out. \o 
cused 1 told P. W. 14 that his servants 
brought timber without orders and oft'ered 
to pay the price, which offer the i.icv- 
ohant accepted. P. W. 15 savs tl.at 
stolen timber was found near the village 
where accused 1 and several others lived, 
ihe fact that accused 2 purchased the 
logs and paid Rs. 75 for them would not 
show he was the thief. 

As regards evidence of repute the pro¬ 
secution witnesses are not men of anv 
special consequence and the evidence is 
in my opinion more than counterbalanced 

by tbe evidence of officials and respect- 

are ot h.,1 Proseoation witoesses 

pourable by the Police Sub.Ioep A'; 

aceld ‘I™ ''ith th^ 

accosed and who launched the present 

Cm 1 ,'°° ^'tempts to Teli 

tbo Mahapatros and the Sirdar in thn 
land dispute between ti.arr, j 

bad failed Thl m • . 

thdt fViA Q k T ^l®'g*strate is of opinion 

that the SubJospector. P W 1 L fk- 

Mcueed, eed I have bttrrr^u 

oreeent ^ that the 

Lrfide'’b,V;”e^j »0t iestitutea 

veiv fuliw 3 ‘ ^ be case has been 
have ml k sides, and I 

tionB of fact raifipi »°u ‘I”®®' 

wscute^hv ^ ‘be bonds, if 

«««ted by accused land 2 be canceled. 
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Order set aside. 
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Wallis, C. ,I., AiLiNr, and Plsjia oiui 

Aiyau, ,t.i. 

lUttchu //rtm/v. l etiiioncr. 

V. 

\ ojjnla Jafiinnithlh.nn iinl r — 

Opposite Parties. 

Civil Misc. Petn. No. 27-Id of ipiy, 
cuIpm (HI 1-lih Novptiilier PMS 
V ^Mllndu Uw-M.nor- Cov^nanl on be- 

b^nef by tiia.dian lorhis 

b.nefil-Dfcrce cannot be pa.«ed aealnU 
minor on bia estate if no charge is crealL on 
estate ur cer that covenant. 

(l-creo cacnot bo iia-s'od 
flga.nsiammor or I is e.ta.o oo a covnD...u rn 
Lied HO on h^s behalf by a guardian for bis 
ne IH lit, IP 044 C 11 

Per Ai,ling and Seshauhi .H<nr, .LP.-JJo dpcreo 
slmnlj to p.asscd ag.niui a minor or his oslata 
Ob aoontiact ent-i.-d iiii.) on Lis bouilf l,v bis 
gtiard-an under which no chatg.' is rre.iicd on tho 

es a e,e.v,,.| t td j,, minor’s 

cs.ata wonM have h r,, liable f«r li-,- oMi.aMon 
iiu-uriC'( )V tlu; ptiiir.ii.vii iinJ, r Ibe ["rsonal law 
to whuh I If’IH sublet, 1 1> Fii-, r 01 

IVr f!,.Uanr J lio J„dbi:,| 

{.ciJimitiecint.ndeJiol.ydo.vn in U n./Zuin Rth 

s.tnji V. Shfkh .Vdslti'lin, 11 fjom. 661 (i'.C’.)- 
«ns tl at an oricrou.sc.oven,int cannot be imposed 
by the ^anl'aii on the |>ersoD or property of the 
minor. The bona fieds of. the guardian, is not an 
elt-mout for CODS dpr.-ilion. But where an infant's 
estate would be liable but for tbo interposition of 
tho puardiuii there is no reason why tho fact of 
the latter undertaking that liability should not 
bind the estate. The rule 1 .id down in Waqhela 
ilaj^nnji V. SUekilrtsludin.l] Bow. 55] pC)- 
was not imeLded to affect tho Hindu law liability 
of tho minor. (Authorities'reviewed.) ^ 

LP 044 C 2;P G45 0 1] 

P. Naraynnamiirthi-ior Petitioner. 

P. ScmaiiU7idaram—ioi Opposite Par- 
ties. 

Order of reference 
Napier. J.—The plaintiff in this suit 
sues for recovery of moneys duo on a 
mortgage deed executed in his favour by 
the mother of defendant! as his guar- 
dian. The lower appellate Court found 
that the greater part of the money was 
borrowed for the marriage of defendant Is 
Bister and that the amount was moderate 
and spent for legitimate purposes. Both 
Courts have held that the property could 
not ho mortgaged without the sanctioo of 
Government. But the first Court held 
that defendant 1 was bound to liquidate 
the debt by any property other than the 
mortgage property, and decided that the 
plaioiiff was entitled to a decree for 
Bs. 5.'0 against defendant 1 as bead of the 
Vajjula family and manager of the family ' 
property. The decree followed the terms 
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of tliG ju Ifinicnt The sole point taken 
bcfcic ’!«! '5 ll :U this is a peiscnal decree 
iiiainst til: minor on an ol.ligation created 
by his guardian and that no such decree 
Cun I e given. Bclianoeis jdaced on the 
decision of tlie Privy Ccuncil in Woi;ehhi 
2iOjso7iji V. Shch Mitsludii! (l). The co¬ 
venant in that case, uhich vas contained 
in a mci tj;cgc of a Talnkdar's cstato by his 
guaidian, is fdund in the died set out at 

j))). &5o and du-i. Tt is as fellows: 

“If ('i(jvi‘niici:t -houlil Ti like a cloim in f>ny wf.y 
• * * aiidifyni shonhl lave to pay * * 

all tlu'Ce iiioctysand ilie intcroiton thoserr.i'neys 
we m u our l.( ii'aic to jay to _\< u * * * you 

arc to I'KOvor year uicii' N f'f ih the s-aid preperty. 
etc., ai.d f''om oiir pers.-ns.” 

Tl e Pemhay High Ccuit pave judgment 
f'jr a ■'uni (f Ps. 12 000 to he recovered 
from the defendant Bajpanji’s property 
generally as well as from him personally. 
So far as the personal liability is concerned, 
the view of their Lcrdsbip.s is stated at 
page 5(11: 

‘‘No'a it was most candidly statfd by Sir Jlaync, 
who argued the case on behalf of the respon¬ 
dent, th..t theie is net iu lodian Law any rule 
which givfs a guardian and ropnager g)caier 
power lo bind the inJart ward by aper<cDal co¬ 
venant than exists in English Law. In joint cf 

fact the matter must be decided by equity and 
good conscience, g. neti.ll\ intr rjretcd to iiuan «lie 
rules of English law if fcuud apjilitaMe to Ii di-m 
society aud c•i^cur^^•iln(c.-. Tlxir Icrdsbijs are 
not aware of an\ 'aw in wliit h Ike guaid'an has 
such a power, nor do tbo^ see why it should be so 
in India. Thev conceive that it would be a very 
improper thing to allow the guardian to make co- 
veiioijts in ihf name of his ward, so as to impose 
a rcisonal liability upon tho ward and they hold 
that in this case the guardian exceeded her 
powers so far as she purport, d to bmd her waid, 
and that, so far as this suit is founded on the per¬ 
sonal liabil ty of the Talukdar, it must fail 

This decision was considered by this 
Court in Tirumalai ^uthuveera Parana, 
siva Venkitaiami Naicker v. Muthvsuni 
piUai (2). In that case, the graidian of a 
minor executed a bond in favour cf a 
certain mcrtgafeQ fo ffty ceriam fx- 
penses which the lower appellalo Court 
found reasonable and with respect to 
which this Court was not prejared 
to differ from (he lower antfh'te 
Court. Tbe High Court was of opi- 
nion that the decision in Troy/icfa/Vn;- 
sartji V. Shekh Maaludin (l) went no 
fuither than this, that no decree should 
be made against the minor perscnally, 
but that a decree might le made against 
his property. It was admitted that if 
tbe property had been specifically char- 

(1) ~[T8&7j 11 Boui. 551=14 1. A. P9lP. 0.;. 

(2) U918] 45 I. C. 949. 


ged, such a decree could be passed, but it 
was argued before the Court on the 
authority of Jndur Chunder Singh v. 
Badhakishore Gkose (3) that in the 
absence of such a specific charge no decree 
could be passed against the estate of the 
minor. 

Tho Cour]i pointed out that iu Tndur 
Chunder Singh v. Bodhakishore Ghose 
(3) tho Judicial Coromittee were dealing 
with a document which did not purport 
to have been executed by a guardian on 
behalf of the m nor, and referred top. 513 
cf tbe report, where the Board pointed- 
cut that tho plaintiff was asking tho 
minor to fulfil obligations entered into by 
tlie lessees in their own name. The judg- 
ment also points out that in several cases 
since the decisions of tho Piivy Council,' 
this Court has held that the minor’s 
estate could be made liable, tho decisions 
being Suhraviania Ayyar v. Arvmnga 
Chcttij ( 4 ), Duraiaami Beddi v. Muthial 
Beddt io),Sanka Krishnav<urthi v. Bank 
of Buima (6) and Padrna Krishna 
ChelUar v. Bagomoni ArnniaL (7). In 
view of this cattua of decisions in tho 


Presidency, the Court saw no reason why 
,hey should rofer llie case lo tho hull 
Bench. It has now been jaessed upon us 
ihat tho decision in Tirumalai Muiltu- 
';eera Varamasiva Venkilafomt Baicker 
7. Mnthasamy Ptllai (2) does not give 
full etlect to the decision of the Privy 
CcuLcil in Waghela Bajsonji v. Shekh 
Masliidinii) in that tluit suit was dis¬ 
missed by the Privy Ccuncil and tio 
limited form of deerte given. It is fnr- 
bber contended tliat although in tho case 
iu IndnrChunder Singh v. Badhnkiihorc 
Ghvse (d) the mortgage did rot purport to 
be executed (jua guardian, there are diets 
it p. 511 which are inconsistent with tba 
leeijicn in Tirumalai Mulhuveera Pora- 
masna Veukitosami Bauker v. Miidiu- 

mnijPiUai (2). The language is as follows- 
‘•'Ihe conteutioD Hint tlie luotber and woow 

.bad power to bind the minor by con* 

:raet was abandoned in the Court below aa 
:beir Lordsliijs are of opinion that such acc 
.ention could not be sus ained." . 

[ agree that this is definite language, ho 
t is doul tful whether it carries the case 

tny further than the decisions in ^ 

V. fihpl^h BashidTn^ 




,,, i.,.. i,. . OVI-IJ i. A. yuiEuP 

(4) ‘^G Mad. t-cO. 

(5) H9081 31 Mad. 468. ^ . j g. 

(C) 11911135 Mad. 092=11 I. C. 79-H 

3H9. 

(7) tl915] 39 Mad. 915=801. 0. 574- 
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Reliance ie also placed on the decision of 
a Bench of this Court in Stoaminatha 
Aiyar v. Srinivasa Aiijar (8J. Bub that 
was a case nob of a guardian of a minor, 
but of a trustee with reference to bemplo 
property, and the question now i)ofore us 
only arose on the suggested analogy bet¬ 
ween such a trustee and tlie guardian of a 
minor. The last case prior to the deci¬ 
sion in Tiriunilai Mutkuveera Parama. 
siva Venkitasami Naickery. ^luPnisamy 
Pillai (2) is that of Ammalu Animal v. 
Namagiri Ammal (9). The question in 
that cise was how far an estate can be 
made liable where the executor had bor¬ 
rowed money on a promissory note for 
the purpose of paying a legicv to the 
testator’s daughter. The position then 
IS this: that there are two cases in tlie 
Privy Council which go a long way to 
support the appellant’s contention; and 
there are subsequent decisions of this 
Court which it is contended are inconsis¬ 
tent with the ratio decidendi in the 
Pnvy Council cases. I think it advisable 
therefore to refer to the Full Bench the 
question whether any decree, a id if so, 
what decree can be passed against a 
minor or his estate on a covenant entered 
into on his behalf by a guardian for his 
beneht, under which covenant no charge 
is made on the estate. 

Sadaeiva Aiyar. J, —I agree. 

Opinion. 

Wallis, C. J. The decision of the 
Privy Council in Wayhela Rajsanji v. 
Shekh Mas'udin (l), with reference to a 
personal covenant made on behalf of a 
Hindu minor by bis guardian, that a guar- 
dian cannot be allowed to make coven¬ 
ants ID the name of the ward so as to 
impose personal liability upon him. pre- 

obdes US m my opinion from holding 

that a guardian has any such power in 
a. It was however pointed out in 
S4ri Rany/singhji v. Vadu 
lal Vakhatchani (lO) that this ruling 
dons not an-eot the liability of theminor’a 
eatate under 8. 68, Contract Act to 
^ persons who have suopliel him during 
condiHlnj"r? neMssaries suited to his 
muHfr tlflT necessaries 

Zl in r each case. 

JaL.? nioneyad- 

whinh fi ^ expenses of a marriage 


pay olT a doht liiu ling upon him, may lie 
recoverable under this head from his 
estate. It was hold in tliis case that a 
guardian has no [lower to acknowledge 
dents on bohalloflho minor, but this 
p^art of tho dct'i'ion w;i3 ovornilcd hy a 
I'ull Bench in Ann'ipafj.iuihi v. S.inga 
digi/apii (11). whore Sir hawronco Jou- 
kms. 0. J., p linted out that tho fact that 
a guardian cannot imiwo a personal iiahi- 
Hty on his ward by contract docs not 
prevent him from binding iho waid by 
acknowle Igmants under S. 19. him. Act. 
for aa acknnvlcdmTiet uudor tba Act is fiinda- 

mootilly different from a fresh contract, tliouoli 
It may iii respects hare similar results.’* 

Further where a guardian himself bor¬ 
rows money for the necessities of the 
minor in such circumstances as to give 
him right to reimhursoment from the 
minor s estate, his creditor may in a pro¬ 
per case^ bo subrogate 1 to his rights, as 
held in Savka Krisknnmiirlhi v. Lank 
(G) practically. In all the cases 
in this Court which are reforroJ to in 
the order of reference or wore cited be¬ 
fore us. it will be found that the minor’s 
estate could have been made liable under 
one of the hrst two heads independently 
of any contract by the guardian on his 
behalf. No practical inconveuionco there 
ore woul^d result from giving full etfeot 

to their Lordships express decision but 

Min l‘'f Tn we eliould be 

bound 0 follow It. That this rule is 

wel settled sppears to me to be assumed 

hi the Privy Council in In-ur Chunder 

oingh V. Radhakiskore Ghose (.$). I (Jq 

not re id the recent judgment in Imam, 
bandi v. Sheikh Haji Mutnddi (l2) as 
holding that a Mohamedan guardian can 
bind a minor’s estate by contract ex 
cept m the sense that the minor’s estate 
will be liable for necessaries supplied bv 
his agency, and that be can sell the 
minor s property in proper cases. The 
question under consideration in that case 

TlLVate ^ guardian to 

alienate the minor s property. 

It was also arguei that the'decision in 

WaghelaRnjsanji y. Shekh Masludin (l) 
on y established the illegality of coven- 
ants imposing personal liability on the 
ward in the sense of making him liable 
to arrest after attaining maiority in eze 
cation of a decree obtained against him 
on sQoh covenants. Th-s contention is 
clearly untenable. The High Ooart harl 

jilj 119021 28 Bim. 221.--- 

(12) A. I. R. 1918 p. 0. 11=15 I, A. 78 (P. Q.) 
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Pa«sol a deciee against the appellant who 
\va<; sued after attaining majority on a 
covenant made during liis minority by 
Ilia; guardian, forRg. 12 000 with interest 
to I'.o recovered from the defendant’s pro¬ 
perty generally as well as from him per¬ 
sonally. The contention raised on ap¬ 
peal was that the covenant was not bind¬ 
ing on him at all, and their Lordships 
upheld tliis contention and dismissed the 
suit altogether. Further the term per¬ 
sonally liable is well understood in FiOg- 
lish law, and has reference to the old 
classification of actions into personal, 
real and mixed. 

■'Actions may be pci?on.il, as contra distin- 
gnifliod from rtal and mixed; tbc first being ac¬ 
tions iiRaiiist the icfson only for dam;xces. the 
second for recovery of real estate, the third foe 
both, Aliorneij-OcHcral v. Lord Churchill (13)”. 

A man who was liable in the old per¬ 
sonal actions of debt coven \nt, trespass, 
eefc., was said to be personally liable and 
is still so described after tbe abolition of 
these old forms of action and of the liabi- 
lity to to arrest in execution. I think 
the answer should be that a decree cannot 
be passed against a minor or his estate on 
a covenant entered into on his behalf by 
a guardian for his benefit. 

Ayling, J. —I v/ould prefer to frame 
our answer as suggested by my learned 
brother Seshagiri Aiyar, -T., in his judg¬ 
ment about to he delivered. 

Seshagiri Aiyar, J. —It was tacitly 
agreed that the decision in Indar Chun- 
der Singh v. liadhalcishore Ghose (3). to 
which reference is made in tbe order of 
the Division Bench, has no bearing on 
the question we have to decide. That 
was a case of personal and onerous exe¬ 
cutory contract by the widows in manage- 
ment, which was held not to bind the 
minor heir. The question before us is, 
what is the principle laid down in 
Waghela Bajsanji v. Shekh Masludin 
(l), and what are its limits. There are 
some accepted propositions; (a) A guar- 
dian can for a proper purpose by apt 
words create a charge over the property 
under his management so as to bind the 
minor. See Doivfte v. Gorton (14); (b) 

If the guardian acts for the beneBt of 
the minor and borrows and if the cre¬ 
ditor obtains a decree for the loan against 
the guardian, the lat‘er can sue the 
minor for reimbursement; This is based 
on thft prinoinlo of stihroS'^ticn and may 

"TYjn 18411 « M-<4 W. 17i = iu L J Ifix. 31. 

(14) 11891] A. C. 190=60 L. J. Oh. 745. 


shortly be styled the theory of indirect 
recourse. Strickland v. Symons (15), 
Johnson, In re; Shearman v. Bohinson 
(16), FarhoH V. Farhall; Loiidon and 
County Bank, Ex parte (17) and Sanka 
Krishnamurthi V. Bank of Burma (6); 
(c) For necessaries the debts contracted 
by the minor himself or by his guardian 
would bind the estate: S. 68, Contract 
Act and Maharana Shri Banmalsinghji 
V. Vadilal Vakhatchand (10); (d) If the 
guardian in management gives a bond in 
renewal of a debt binding on the minor, 
the estate could be proceeded against, as 
the act of the guardian may be regarded 
as keeping alive by acknowledgment a 
pre.existing liability: per Jenkins, C. J., 
in Annapayauda v. Sangadigyapa (ll). 

It is possible that the cases which are 
said in the order of reference to conflict 
with Waghela Bajsanji v. Shekh Maslu¬ 
din (l) may be brought under one or the 
other of the above categories. That is 
the view taken by my Lord and that is 
certainly one way of reconciling the 
Privy Council decision with the mass of 
cases whicli have been decided since that 
ruling. However I shall shortly point 
out that the decisions in ^ladras and in 
the other presidencies can be based on a 
broader ground. I do not wish to take a 
narrow view of Waghela Bnjsavji v. 
Shekh Masludin (l). Wcodroffe, J., in 
Mir Sarwarjan v. Fakharuddin Maho¬ 
med Chotvdhury (18) states that what, 
tbe Judicial Committee intended tolsyj 
down was that an onerous cevenant can¬ 
not be imposed by the guardian upon the 
person or property of the minor. That^ 
is also my view. Although this decision| 
was overruled by the Judicial Comnuttee: 
in Mir Sarwarjan v. Fakharuddin^ 
Mahomed (19) on another point, I do 
think this view of the law was taken ex¬ 
ception to in the argument before or in, 
tbe judgment of the Privy Council. The 
various English decisions dealing with 
trustees and executors to which our 
attention was drawn in the course of the 
argument lay dowm that a trustee or 
executor has no power to bind the bene¬ 
ficiary by personal contracts. Johnson 
In re; Shearman v. Bobinsan (16/ 

En ans. In re; Evans v. Ev ans (20)._J—2 

lift 118841 26 Ch. D. 245. 

(16 Ll'POl 15 Cb. D. 548. 

(17 L1871 7Ch.l23. 

18 110071 34Cal. 163. 

19 1 9UT 89 Cal. 232=39*1. A. l(r. U-Zi 

20 11887] 84 Ch. D. 597. 
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Dot think the bona hdes of the guardian 
is an element for consideration. But 
where an infant's estate would bo liable 
bnt for the interposition of the guardian, 
I fail to see why the latter undertaking 
that liability should not bind the estate. 
After examining Waghela Rajianji v. 
Shekh Masiudin (l) once again, I do not 
think their Lordships intended to lay 
down that under no circumstances cau 
a minor be held liable for the acts of his 
guardian. Almost all the High Courts 
have, since Waghela Rajsanji v. Shekh 
Masluddin (l), held that the liability of 
the minor under the Hindu law is not 
affected by the fact that the guardian 
has incurred that obligation. Rathiiram 
V. Shomd Chhagan (^1), liJahara7ia Shri 
Ranmalsinghji v. Vadilal Vakhatchand 
(10), Siva Narayan Ghosh v. Kamakhya 
Ghose (22), Sundararaja Ayyangar v. 
Pattanatkusami (23), Sinaya Pillai v. 
Munisami Ayya7i (24), Subromania 
Ayyar v. Arumuga Chetty (4), Srimath 
Daivasikamani Pandara Sannidhi v. 
Noor Mahomed Routhan (25), Duraisami 
Reddi v. Muthial Reddi (6), Padma 
Krishna Chettiar v. Nagamani Ammal 
(7) and Tirumalai Muthuveera Parama- 
siva Venkitasami Naicker v. Muthusami 
Pillai (2) have all taken this view. 
Sargent, C. J., Telaog, J., Mookerjee, J., 
and Muthuswimi Aiyar, J., are among 
the Judges who have enunciated this 
view. 


If we examine some of the Privy Coun¬ 
cil decisions before, contemporaneous 
with, and after Waghela Rajsanji v. 
Shekh Masiudin (1), it will bo seen that 
the Judicial Committee did not intend 
to lay down that under no circumstances 
can the guardian bind the estate of the 
ward, except it be by creating a charge. 
In Ilunocmanpersaud Panday v. Mt. 
Bahooee Munraj Koonweree (20) tlie 
well-known case of Hanuman Prasad, 
their Lordships speak of a guardian bor¬ 
rowing on behalf of a minor and oharg- 
i^ his estate in the same sentence. In 
Watson k Co. v. Sham Lai Mitter (27). 
which 18 contemporaneo'bs with Waghela 
Rajsanfi v. Shekh Masiudin '(l) an 
^reoment by a guardian to pay enhanced 

21) 118901 14 Bom. 6G2. 
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rent was held binding on bho minor. In 
Imamhandi v. Sheikh llaji Mutsnddi 
(12) the Right Ilononmldo Mr. Ameer 
Ali la\3 down that a Mahomod-in guar¬ 
dian can bind a minor’s o>t'»(o by con¬ 
tracts entered into for the latter’s lieno- 
fit. So the rulo of law in WagheLi Rnj. 
sanji V. Shekh Masiudin (1) is subject to 
exceptions. Strong rolianco was plaoed 
on the observation of Lord Ilohhousoat 
p. 561: 

“Now it was most candidly stated hy Me. 
^layne, who argued the case on bclialf of tho 
respondent, that there is nit in Indian law any 
rule which gives a guardian and manager greater 
power to bind the infant ward by a personal 
covenant than exists in English law." 

I do not think that it was intended to 
lay down by this statement tint no rule 
to the contrary under tho Hindu law 
would bo countenanced. Tho term Indian 
law was meant to apply to the Statute 
law of tbo land and not to Hindu or 
Mahomadan law. I am therefore of 
opinion that the rule laid down in 
Waghela Rajsanji v. Shekh Masladin 
(1) was not intended to affect the Hindu 
law liability of tho minor. In this view, 
the decisions which are mentioned in the 
order of reference are not inconsistent 
Waghela Rajsanji V. Shekh Mas^ 
ludin (l). 

I would therefore answer the question 
under reference by saying that no decree 
should be passed against a minor or his 
estate on a contract entered into on his 
behalf by a guardian, under which coven¬ 
ant DO cliarge is created on the estate 
except in cases in which the minor’s 
estate would have been liable for the 
obligation incurred by the guardian under 
the personal law to which he is subject. 
Although the answer given by tbo learned 
Chief Justice read with his opinion 
would cover my opinion also, I respect, 
fully think that in order that doubts 
may not be entertained as to our mean¬ 
ing, the answer should be in the form I 
have suggested. 

s.n./r.k. Answer accordingly. 
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Pc! I It /■//'“Ddfoadiints—Appellants. 
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Xama Vcukatarofiia C’/jf/ii/—Plaintiff 
—Kespondeut. 

Ajipeal No. 371 of 1017, Decided on 
29th July 1918, against decree of Dist. 
•ludge, Ikdlarv, in Original Suit No. 12 of 
1917 

(a) Limitation Act (1908), Art, 116-Suil 
for dividend is governed by Art, 116. 

A suit by a sbarcholdvr for the recovery of 
dividend a registered company is governed 

*>7 Art. l!f>. [P GlO 0 2; I '0 ll 

(b) Limitation Act (1908), Art. 116--Wofd 
registered ■ in Art. IJ 6 must be read as de¬ 
fined in General Clauses Act (1&97) S. 3 
a.(45). 

TiiR word‘'registered ’in Art. IIC, Sch 1, Litni- 
t.itu.n Act must be road as defined in S. 3, 
01. (-JO), General Clanse.s Act, and the term 
''registered’ in the latter Act includes documents 
registered uudor aoy special law such as the 
Compauirs Act or the Copyright Act a.s well as 
registraliou under the Registration Act. 

LP 646 C 21 

C. Stimhasiva Bow —for Appellants. 

U. Bala Krishna Row—for Eespon. 
dent. 

Judgment.—This appeal raised an in¬ 
teresting question on the law of limita- 
tion as to which, so far as we are aware, 
there is as yet no authority in India, 
namely as to the period of limitation for 
a suit by a shareholder against a regis¬ 
tered company to recover dividends. In 
England, it is well settled that a divi¬ 
dend is a speciality debt for which a 
period of xO years is allowed by 3 and 4 
William IV. Ch. 22, S. 3. This was hrst 
pointed out by Christian, L. J., in Smith 
V. Cork & Bandon By Co. (l), which has 
been followed in later cases and in Eng¬ 
land in Artisans' Land & Mortgage Cor. 
porotion, In re (2). 

In India we have to look to the pro- 
visions of our Limitation Act. The 
right to receive a dividend which has been 
duly declared is one of ttie rights of every 
shareholder by virtue of the contract 
which he is deemed to have entered into 
with all the members of the Company 
under S. 39, Companies Act, 1882. The 
terms of that contract are to be found in 
the memorandum of association and in 
the special articles of association, if any, 
and if there are no special articles of as¬ 
sociation, and in so far as they are not 

(1) {.18701 Ir. Rep. 5 Eq. 65. 

(2) L1904] 1 Ch. D. 796=73 L. J, Ch. 581. 


inconsistent with them, then in table A 
which is appended to the Act, prima 
facie, the provisions of Arts. 72 to 76 in 
table A, which deal with the declaration 
and payment of dividends, are applicable 
and form the contract under which the 
dividends are payable. Now the memo, 
randum of association is required by law 
to he registered, and the articles in 
table A, in so far as they are applicable, 
are by S. 38, Companies Act,to be deemed 
to be the regulations o( the Company, in 
the same manner and to the same extent 
as if they had been inserted in the 
articles of association, so that by virtue 
of S. 38 the debt here must bo deemed to 
have arisen from a merno.-andum and 
articles of association duly registered 
under the Companies Act. Now, Art. 115 
Lim.Act is: 

‘ for compensation for the breach of anv con¬ 
tract, express or impliei, not iu writing registered 
and not berciu specially provided for.', 

There is no special article for the re¬ 
covery of dividends, and therefore 
Art. 115 will apply, unless Art. 1J6 is 
applicable. Art. 116 is “for compensa¬ 
tion for the breach of a contract in writ¬ 
ing registered,” and it is new settled 
that that means for breach of any con-i 
tract in writing registered. “Registered”! 
in the Limitation Act must bo read as 
defined in the General Clauses Act of 
1897. S. 3, Cl. 45, of that Act siys,; 

“registerfd” used with reference to a document)/ 
shall mean'" regi:-tercd in British India unde^ 
the law for the time being in force for Ibe 
registration of docunienls.” 

It has been contended for the appellant 
that the law for the time being in force 
for the registration of documents mnst 
mean the Indian Registration Act for the 
time being. That however appears to ns 
to be unduly restricting the meaning of 
that clause. The Companies Act provides 
for the registration of the Memorandom 
aud the Articles of Association, which are 
documents, and there may be other 
Statutes such as the Copyright Acts- 
which provide for the registration of 
other documents. There is, we think, no 
reason why the term "registered" within 
the meaning of the General Clauses Act 
should net include documents registered 
under any special law of that kind as well 
as registration under the Registration 
Act. We are therefore of opinion th® 
the present suit is for compensation for 
the breach of a contract in writing r®' 
gistered and that the period of limitation 



Tiiiraviyam 

116 is six years and 
The other oon- 
appellant also fail. In 
the appeal fails and is dis- 
missel with costs. 

S.n./r.k. Appeal dismissed. 

% 

A. (. R. 1913 M liras 647 
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alienation. Tlio DistiioL Mansif gave him 
permission. Why bo granted it when 
there was an attachment at tho instance 
of defendant 1 and wliy he accepted tho 
payment by the jiidgmetit-dolitor of 
moneys whicli coiiM only have covered 
the amount duo to the plaintilT have not 
bean explained. It seems to us that tho 
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Thiraviyom Pillai and anothei —De¬ 
fendants —AppelUnts. 

V. 

La\shmana Pillai —Plaintiff—Res¬ 
pondent. 

Second Appeal No. 1260 of 1916, De¬ 
cide! on 19ch November 1917, against 
decree of Sub-Judge, Madura, in A. S. 
No. 40 of 1915. 

(alCivilP. C. (1908), S. 73-“A«8«.lsheld 
fcy Court”—Money paid under 0. 21, R, 55 is 
asset. 

Where money is paid into Court bv any one 
of the modes mentioood io 0. 21, R. O'!, it is 
aa "asset held by tho Court" 'vithio the mesuing 
of S 73, 12 [. C m, not Appr.; 85 I. C. 850. 
^ist. trcis C 11 

(b) Civil P.C (1908). 0 21. R. 83-M nney 
paid into C>uft by virtue of permission 
abould bo rateably distributed amons all 
«ttacbing decree-holders. 

Whoa p'rtnifisioo is granted to ajud^meot- 
debtor under 0.21, R. 8;j, to raise mon-y by 
private alien itioa and the money thus rai.sed is 
paid int) Court, it is piid under .a ponding exe* 
ouiini a^jp'ic ition. 

Where prop-rly ie ati icbr*! at too insl.uice of 
sever.al dccmc-hoUlers, pocioi-'-ion should not bo 
gr.4fit;d under 0. 21, R. t3, to satisfy only one 
of the dccreo.s. 

Uoiiey paid into Court bv virtuo of a permis* 
eion granlej undsr R 83 of 0. 21, should not 
bo credited to the decree of the person in who-o 
execution apolicatlon tho permUalon was ordered, 
but should bd rate tbly diuributod among uli 
the attaching decrco-h olJtrs. IP 6l.dC 11 

(c) CivilP. C (1308), S 73-Scope. 

Scm6f«.—ThclanKH*g'> of 8 73 is *i3c enough 

to cover cases where iij'-iiSy Is in the hands 
of the Court, however reali^rd. [P C47 G 2] 

C. V. AiiUHlhakrishna Aiyar—hr \p. 
pollunts. 

T.R Vcnkatiirnma Sastriar P. S. 
Narayanaswami Aiyar-lor Roapondent. 

Judgment.— PluintilTand defendant 1 
obtained decrees against one Tlioppiah 
“ilUi, Plaintilf applied for oxesution 
and an order was made for the attach, 
ment of the juigmeot-dehtor’s property. 
Defendant I also applied for execution 
and the sameproperty was again attached 
athismsUnce. When tho property was 
about to bo gold, the juigmeot-dehtor 
•pplied under 0. 21, R. 83. Civil P 0., 
lor permission to raise money by private 


permission should not have been acoordcl, 
but as the juJgtn-snt-dehtor is not hefoio 
us, we shall uot deil with tliat 'luastion 
any further. In accordance with the 
permission, the judgment-debtor executed 
a mortgage on the property aud tbennrt- 
gagea paid into Court money just enough 
to cover the plaintiff's decroo. The Dis¬ 
trict Mansif divided this .amount rateably 
between tho plaintiff and defendant 1. 
Thereupon this suit was instituted to 
contest that order. The Courts below 
have held that tho monev should entirely 

* a 

be given to the plaintiff, apparently onj. 
the ground that it wasdopositel in Court‘d 
by virtue of the permission obtained in 
the proceelings tiken by the plaintiff. 
We are unable to agree with them. 

Mr. Venkatarama Sasbriar, vakil for 
the respondent, in his able argument, took 
ns through the various analogous pro¬ 
visions contained in 0. 21 and argued 
that the money paid hy the judgment- 
debtor must be taken to have been ear¬ 
marked for the benefit of tho plaintiff. 

A significant change has been made in the 
languageof3.73ofthe prosenb-CivilP. C. 
In the old Code, the words were “when¬ 
ever assets arc reilizel l)y sale or other¬ 
wise in execution of a decree.” In the 
present Cole, tho vvords areV'wheroassets 
are hold by a Court.” The change w’as 
apparently intended to set at rest the 
question whether tho word “realization” 


rn 



should not be resk-icted to wliat is paid 
in by virtuQ of process bakenin execution; 
but apparently tho legislature has nob 
succeeded in the object. There can bo no 
question that the language of the present 
Code is wide enough to cover cases where 
moneys are in the hands of the Court by 
whatever procojs the .same has been re- 
alized. .It is true that tho learned Judges 
of the Bombay High Court hold that even 
under the new Cole, the money to be 
held by the Court must have reached its 
hands in execution: see Sorabji Coo. 
mrji V. Kali Raghunath (1). An 
bserva*:!^ of Bikawill, .f.. in Sui. 
kee’ia Katum Sahiba v. Mahomed Abdul 


U) tl9ll]86 Boo. 166=12 I. C.9U. 


T-r. nA.H, n. A. LU. 

■ki! Court. 

Ar\’ {K\'ishmir} 


Madras Offl. Assignee v. 

-■i:-: ('j) It'nds support to this]iroposition. 
It i-.> not nocfi^sAry to express aDvopinion 
' ii this iiuGstiop, as v.e uve of opinion 
thiit wlien {foniT.ssion is uianted untlor 
0,^ Jj, K. S3, to raise money by private 
alien,Hion, the money is piai'l uinloru 
P-m'iiruexecutionar’plication.Tlie furtlier 
jioint which ^!r. \anlcitiuania Rastriar 
pres<e 1 before us was that t he uioneyshouhl 
he Inlion to have hec-u paid solely to the 
credit cf liis client s deciee. The leirneJ 
vakil asked us to apply the analogy of 
0. 21, it. 50. Id that rule three classes 
of payments are indicated. 

Wo are prepare! to concede that if 
money is paid outside the Court and the 
!r]ocreo holder cortilies the payment, it 
cannot he said that it is an asset held by 
the Court. It may he that in such a case, 
as the attachment would cease to subsist, 
rival decree-holders can have no remedy, 
but if money is paid into Court by the 
other modes mentioned in R. 55, we are 
not satisfied that this money cannot be 
regarded as an asset held by the Court. 
If Sorahji Coovarji w. Kala Tlaghunath 
(l) lays down this proposition, we are 
not prepared to accept it. ft must he 
remembered that an attaching creditor 
acquires no lien upon the proceeds of the 
sale because he procured the idtachment, 
and we fail to sea why the fact that the 
attachment is raised in consequence of 
the payment made into Court shoull take 
the money out of the expression "assets 
held by the Court.” As regards J. C. 
Galstaun v. Woomesh Chandra Banner- 
jee (3) that was a decision under 0. 21, 
R. 89. That rule distinctly provides for 
payment to the decree-holder or to the 
purchaser: consequently the payment 
must be taken to be earmarked. The 
learned vakil for the reapondent conceded 
that where moneys are realized by pro¬ 
cess of Court solely at the instance of 
one of the attaching decree-holders hedoes 
not obtain, apart from gottiog his ex- 
penses paid, any higher right tlian the 
other decree holders who have before 
payment applied for execution. This 
being so, we fail to see on what principle 
the fact that the money was paid into 
Court by virtue of the pormissiongranted 
to raise money privately should give a 
larger right to the person in execution of 
whose decree permission was so granted. 
The policy of t he leg is lature seems to be 

(2) iniSl 33 Mrtd 221=29 I. C. 289. 

(3) L191GJ 44 Cal. 789= 35 I. 0. 850. 
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to bring all moneys realized at least in 
process of execution to the hotchpot to 
be shared by all the decree holders. 

It is analogous to distribution on an 
insolvency. The language of 0. 21, E. 72, 
shows that even when moneys are not 
actually pj,id into Court, as incasesvvbor© 
the decree.holder is given permission to 
purchase property and the sale proceeds 
are applied to the satisfaction of his de¬ 
cree, the legislature specifically provided 
for the money being regared as assets 
held by the Court. The intention of the 
Legislature is to afford every creditor 
equal opportunities of obtainingarateable 
advantage in the available assets of the 
judgment-debtor. Therefore, unless there 
is something clear in the language of the 
provisions of the Code to exempt a pay¬ 
ment from being applied to the benefit 
of ali the creditors, the Court should in¬ 
cline to the view that moneysinthebaDds 
of the Court should be shared by all decree- 
holders rateably. Id this view, we musk 
reverse the decrees of the Courts below 
and dismiss tlie plaintiff’s suit with costs 
throughout. The memorandum of objec¬ 
tions is dismi-ssed. There will be no 
order as to costs. 

S N.,'R-K. Ai^peal allowed. 
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Wallis, C. J. and Kumaraswami 

Sastri, J. 

Official Assignee of Madras and 
another —Defendants—Appellants. 

V. 

Mangayar Earasu Ammal s.ad another 
—Plaintiffs—Re3i)ond6nts. 

Appeil No 103 of 1917 , Decided on 
9th August 1917, against decree of Pist- 
Judge, Chingleput, in Appeal Suit No. 
531 of 1915. 

Presidency Towns Insolvency Act (1909), 
S. 7—Order under S. 7—Proper remedy in¬ 
dicated. 

No suit lies to set aside au order passed under 
S. 7. The proper remedy for the party ag" 
grieved is to appeal against the order; 44 1.0. 
847, Foil. [P649C11 

M. D. Devadoss—ior Appellants. 

Facts.—The properties of an insolvent 
having vested in the Official Assignee of 
Madras respondents applied by a claim 
for exemption of certain of these proper¬ 
ties from being seized by the Official- 
Assignee as the property of the insolvent- 
The claim having been disallowed, res¬ 
pondents filed the present suit to set asida 
the order. 



SUBBAREDDI v. VeERAYYA (Sponcor, J.) 

Judgment, The point raised in this 
appeal was decided by one of us (the 
Chief Justice) in Original Suit-No. 206 of 
1911 on the file of the High Court on the 
Original Side and the decree was aflirmed 
in appeal in Uojee Abdul Lateef Sahib 
|v. Official Assignee of Madras (i). BoU 
lowing that decision, we allow the appeal 
and reverse the order and restore tlie de¬ 
cree of the Munsif vvibh costs through¬ 
out. 

S.N /r.k. Appeal allowed. 


U) liyiej 40 Mad. 1173=44 I. C. 847. 
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Sadasiva Aiyar and Spencer, JJ. 
Konimareddi Subbareddi and another 
Counter-Petitioners—Appellants. 

V. 

Kollipara Veerayya Ta/a—Petitioner 
Respondent. 

Appeal No. 21 of 1918, Decided on 6th 
November 1918. from appellate order of 
Dist. Judge, Guntur, in Appeal Suit 

No. 204 of 1917. 

Civil P C. (1908), 0.21. R. 43-Per Sadasiva 
Aiyar ■</.—Execution proceedings against 
•urely under R.43 is not maintainable-Surety 
under S.i'145 alone can be proceeded with 

under R. 43-Civil P. C..S. 145 {Spencer, J. 
contra). ' ^ ’ 

Per Sadasiva Aiyar, J.-S. 145 (b) refers to 
restitutjon of property "taken in lexecution,” 
that 18 , taken possession of by a party in execu¬ 
tion ID accordance with the terms of the decree 
or order m his favour, and not to proferii:s taken 
possession of by the Couetthrough at acbment in 
execution of a decree. A decree-holder cannot 
execute bis decree against a person who has be¬ 
come surety under 0. 21.R. 43, in respect of 
properties taken.-possession of by the Court Amin. 

tl n®? ”*10 oomes under S. 145 of 

the Code that can be proceeded against in execu- 
tion as if he were a party to the decree {Svencer, 

power Court hsf iahewnl 

Jd" S. 145 (If musf ^ 

or makint" "'“^1 restoration 

w making good that which is deficient, and a 

ihn ‘ section, proceed in execu- 

has failed to perform 
nwn?dfhf’°“® oodertaking to produce the judg¬ 
ment debtor B property when called upon to do 

V /3 n , ^ LP619C2] 

A. w. Sou>—for Appellants. 
y. Mshminarayana—(or Respondent. 
Sadasiva Aiyar, J —The security 
oond given by the appellants does not 
fal under any of the Cis. (a), (b) or (c) of 
8. 146, Civil P. 0. It is a special kind 
Of surety bond taken by the Court in 
Moordance with 0. 21, R. 43, Civil P. C. 


Madras Olif 

as maforiiilly alterod hy this High Court 
undor its rnle-mukiug [lowors and is con- 
ceruoil with the safe cii'tudy of "articles 
wliich canuot he convenientlv removed ’ 
from the place of their iittachmont in, 
execution. Jo has nothing lu do with' 
S. 145, Civil P. C. CL (h), Mo refers 
to restitution of property "taken in exe¬ 
cution, that is, (aken possession of hy a 
party in e.xecution in accordance with 
the terms of the decree or order in liis 
favour, and not to properties taken pos¬ 
session of by the Court througli attach¬ 
ment in execution of a decree. 

The decreo-holder cannot execute liis 
decree against a surety who becomes one 
under 0, 21, K. 43, in respect of pro- 
perties'taken possession of by the Court 
Amin. It is only a surety who cornea 
under S. 145 that could be proceeded 
against in execution as if lie was a party 
to the decree. The Court should, in a 
case like the present, assign the bond 
favour of the decree-holder in whose in¬ 
terests {though nob fo'r whose direct 
benefit) the bond was taken. The lower 
Court's orders permitting the decree- 
holder to -execute his decree against the 
appellants to the ^extent of the amount 
Euentioned in the surety bond cannot 
therefore be upheld and are set aside, 
in substitution 'thereof I would direct 
that the District Munsif's Court do assign 

A L »n favour of the decree-holder. 
As the bond is nearly three years old, it 
is desirable that the assignment should 
bo made soon. The parties wid bear 
their respective costs throughout. 

Spencer, J. As the words 'where 
and m so far as a decree is varied or re¬ 
versed" occurring in S. 144. Civil P. C 
are nob repeated in S. 145, I am inclined 

'^ord "restitution" in 
b. 145 (b) as nob confined to the narrow 
sense in which it is used in S. 144 
namely adjustment of the rights of 
parties inter se arising out of the varia¬ 
tion of a decree in appeal or otherwise, 
bat in the wide and general sense of 
^ restoration" or making good that which 
18 deficient. If that is so. the Court can 
proceed in execution against the surety 
who has failed to perform his coDditional 
undertaking to produce the judgment- 
debtor’s property before the Court when 
called upon to do so. In the Civil Pro¬ 
cedure Code there is no provision similar 
to that in 8. 36, Guardians and 

Wards Act, for the assignment of a seou. 
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ritv for the purpose of a suit being 
to enforce its terms. 

i'll u course is ho'vever one which it 
oii.st he wibliin the inherent power of 
t!u: Court in whose favour the bond is 
written to adopt, and I think it would 
he convenient toalopt it in the cir- 
cumstancos of the present case. The 
words "may 1)0 executed” in S. 145 seem 
to indicate that a proceeding in execution 
is oiilv an alternitive remedy and tliat 
the otiior remedy of assignment of the 
security I'Ond is not excluded. 

I therefore agree with the order pro- 
j)OS''d hy my learned brother. 

s.n./r.k. Decree set aside. 

A. I R. 1919 Madras 650 

Phillips and Kumaraswami 
Sastri, JJ. 

Chinnaswami Reddi —Plaintiff Ap¬ 

pellant. 

V. 

Krishnaswami.Beddi and others De¬ 
fendants—Res [londents. 

Second Appeal No. 1470 of 1916, Deci¬ 
ded on :Ust July 1918, against decree of 
Dist. Judge, Chingleput, in Appeal Suit 
No. 304 of 1914. . , , . . 

Contract Act(1872), S, 64-Sale of minor s 
property by guardian -Consideration applied 
in purchase of other properties — Sale de¬ 
clared not binding on minor Vendee is not 
entitled to properties purchased unless such 
purchase was in contemplation at time or 
original sale—Claim by minor barred—Plea 
of invalidity of sale is still available in sort 
by vendee for possession — Limitation Act, 

Art. 44. 

Where a sale of a minor's properties by his 

guardian is declared to bo not binding on the 
minor, the voodee is not entitled to claim other 
properties v/hich were purchased for tbe_ minor 
with the sale coujideratioo, as a beuefii which 
the minor is b 'Und to restore under 4. 04 when 
he elects to avoid tbo sale, if the Utter purchase 
was not coutemnlated at the time of the original 
gale : 2S £. 0. 714; 22 Mad. 289 and 3 C. L. / 
260. Dist. [P 1550 C 2; F Gol C 2] 

Per Kumaraswami Sastri, /.—Ordinarily, the 
benefit which a party receives when ho sells the 
property is the price which the vendee pavs. 
Any profits which the vendor might m»ke with 
the mouavs would be too remote in estimating 
what he has to return, iu case ho is entitled to 
avoid the sale and elects to do so. Where how¬ 
ever for the orotecliju of a purchaser contnciing 
with i guardian or a qualified owner, a particu¬ 
lar dealing with the money was in the direct 
centeniplalinn of tbo parties, such as tbs pur¬ 
chase of other lands with the consideration, and 
the money is so applied, the benefit which the 
other party obtains will be the land or other pro¬ 
perty acquired with the consideration. There 
must be something more than mere applicati .aof 
the consideration in a particular way m order to 


entitle the purchaser t') claim restoration of 4bo 
properties acquired with the consideration paid 
by him. LPOSlCl, 2] 

In a suit bv the vendee fir possession bnaght 
after the expiry of three years after attainment 
of majirity by the ward, tne latter is entitled to 
pleid the invalidity of the sale though be coaid 
not actually sue to set it asi ie. IF 652 G ll 

On the expiry of the period spscified in Art. 44 
the putcliascr from the guardiau is not of right 
enlitl-od to the properties in the possession of the 
ward LF 052 C 1] 

The proper decree to pass in such a case is to 
order poss:ssioD to be giv-*n to the vendee if the 
cousideiation is not relumed within a specific 
time. LP C52 0 1] 

S. Srinivasa Aiyangar and A. C. Sam- 
pathu Atyangar^lot Appellant. 

G. S. Ramchandra Aiyar—for Respon¬ 
dents. 

Phillips, J.—Apart from the fact that 
the plaintiff has by hi? action precluded 
the Court from ordering an exchange bet¬ 
ween the parties of the lands sold to 
plaintiff by the mother of defendants 1 
and 2, and the lands purchased by her 
in Sriperembudur, I tbink that it follows 
from the finding that the purchase of the 
lands in Srip 9 iuinl)u lur was not contem 
plated at the time of the sale to plaintiff 
that those Ian Is do not constitute the 
benefit receivsi by defendants 1 and 2 
from plaintiff within ihemeauingofS.Gl. 
Contract Act. I therefore agree in the 
order proposed. 

Kumaraswami Sastri, J. The plaiu- 
tiff is the applicant. He sued for posses- 
sioQ of the house site specified in tbe 
plaint. The case for the plaintiff is that 
the mother of defendants 1 and 2 acting 
as their guardian sold to him certain pro¬ 
perties consisting inter alia of the site 
specified in the plaint for tlie purpose o 
purchasing other properties, that the de¬ 
fendants have not put plaintiff in posses- 
sion of the property claimed by demolish¬ 
ing the building on the site as agreed up¬ 
on'" Defendants 1 and 2 contested the 
suit on the ground that the sale deed exe¬ 
cuted by their mother is invalid and in¬ 
operative and would nob bind them ao 
that plaintiff has no right to the rehe 
claimed. The defence of defrudants d ana 
4, who claimed an interest in the ' 
ings on the site, is not material ^ ® 
purpose of this appeal. The District Mun- 
sif held that the sale by their mobber as 
their guardian was not binding on d® 
dants 1 and 2 and dismissed the sui o 

this ground. He was of opinion that 

purchase of tho lands subsequencly pa 
chased was not settled at the time o 



1919 Ohinnaswami 


V. Krishnaswami (Kumaraswami Sastri, J.) 


Madras Ool 


flal&by defendants’ mother and that it is 
jprobable thit the plainbilT prdvailel upon 
the defendants’materoal grandfather to 
■enter into the transaobion. On appeal, 
the District fudge held that the sale was 
cot binding on defendants 1 and 2 as it 
was nob necessary or benelioial and dis- 
tnissed the appeal. 

The contention for the appellant is 
that it was not open tc defend luts 1 and 2 
to keep the lands pnrohaS'^d with the 
sale-proceeis of the family lands and to 
repudiate the sale by their mother made 
with the object of purchasing other lands 
ftQd that under S. 61, Contract Act, a 
person who seeks to avoid a voidable 
transaction should restore any benetic he 
has received as a condition precedent to 
^ch avoidance. It is also argued that the 
District dulge was wrong in tlnnking 
that the recital in the sale dcel by de¬ 
fendants mother to the effect that lands 
IQ Sripariimbudur were to be par,chaseJ 
was insufficient as the particular lands 
actually purchased were not specified, 
there can bo little doubt that, under 
o. bt, Contract Act, a party seeking to 

avoid a voidable transaction is bound to 

irestoro any benefit ho his received from 
the other party and the question is whe- 
therm the present case, lands actuallv 

purchased in Sripernmbudur cm bo sai l 

to bo the benefit which defendants I and 
2 received in respect of the sale by their 
mother as their guirdi'in. 

Ordinarily, the benefit which a party 
receives when he sells the property is the 
price which the vendee pays. Any profits 

which the vendor might mike wi^h the 

moneys would he too remote in ostimat- 

iDg what he has to return in case ho is 
enbitl^ to avoid the sale and elects to do 

protection of 

or a qualified owner, a particular dealing 

UmL ! coo- 

nnZ as the 

?ation‘*' °l the conside. 

benefit wH*? Jhe ^noney is so applied, the 

lbs thfl la party obtains will 

with property acquired 

«ith the oons, ieration. There must, in 

y opinion, be something more tlnn a 

ro app loatioD of the consideration in a 

|P»rMouUr way in order to entitle the 

|Paroha 96 r to claim rostorabion of the 

properties aaquirerl with the oonsidera- 

>iOD paid by him. 3. 36. T. P. Act makes 

i»U clear. It reqaires that the benefit re- 


ceived should he part of the same tran I 
sacbion and shculd be direct. ThoauthoJ 
rities cited by the lavrnod Advocate-Ge- 
neral do not siifiport tim view that the 
purchaser is entitled to follow up proper¬ 
ties purchased with the eoiisidoration 
irrespective of whether there was any 
arrangement or not. 

In/iaftia Bi v. Ait(/appiTn (l) jfc was 
held that the guardian of a Mahomedan 
minor is not entitled to mortgage her 
properties for the purpose of acquiring 
other properties bub that if the minor 
disclaims liability to pay the mortgage 
monies, she must give up per rights in 
the property so purchased. Siie was direc¬ 
ted to execute a conveyance of the pro¬ 
perty to the mortgagee. It was assumed 
that the henefif. was the purchase of other 
lands and tiiere was no di.scussinn of the 
qnc.stion. In Smaz/.i v. Mu.iisami 

(2), Tejpal v Gainja (;j) and 
Eastern Uortgaae a^ij Afjen<vi Co. TA<L v. 
Ilebali Kumar Ray (4) it was licid that 
any benefit receive 1 should be restored. 
In these cases it was the consideration 
paid that was to be refunded. There can 
be little donbt that if tlie purchase of the 
lands at Sriperumbudur was forthe bene¬ 
fit contemplated by the parties and arose 
in connexion with the same transaction! 
as the sale of ancestral properties by the 
minors mother, the plaintiff would be 
entitled to a conveyance of the properties 
so purchased. Otherwise all that he would' 
be entitle! to is repayment of the con¬ 
sideration ho paid. 


The difficulty in the present case is 
that l)oth the lower Courts do not heliovo 
the evidence of the plaintiff and find that 
the purchase of the lands wliich wore ac¬ 
tually purchased was not in thocontemp- 
lation of the parties at the time of the 
sale bo plaintiff. The District Judge dis- 
hehoves the evidence of the plaintiff and 
his witnesses that there was an under- 
standing at the time of the sale that lands 
m Sriperumbudur should be purchased 
with the consideration and believes the 
evidence of Sami Red li. the first defence 
witness, that it was only subsequent to 
the sale that plaintiff refused to pay the 
consideration unless lands were purchased 
and that it was at his pressure and refu- 
eal to pay that lands were purchased. 




I 28 I. C. 714. 

2) 1181)91 22 Mad. 289. 

>5) U90'l 26 All. 69. 

4) 1190G1 8 C. L. J. 260. 
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The jTiintitt exocuteO an unconditional 
deriianl i)romis?ory note for the eonside- 
ratain .'incl could have heeo sued oii the 
note and tho fact that there is a recital 
in the sale deed to plainiifl' that it was 
intended to purchase lands would not en- 
title plaintiff to witldiold pa\ iiient of the 
note if tlio vendor caan:icd her mind, and 
decided to invest the [noneyy in any oilier 
way. The lands weio [lurclu-s-jd at Sri- 
peruinbudur on 4tli March lt)08 w bile the 
sale to plaintifi was cn 22nd August 
1907. I do not think wo can say that the 
findings of tlie lower Courts were based 
on no evi lencc, and on those finding? it 
cannot lie said that the .purchase of the 
lands under Kx. C was part of the same 
transaction as tlio sale of lands under 
Ex. B. The plaintiff would therefore be 
entitled only to the return of the consi¬ 
deration paid by him. 

It has been argued that, as the suit by 
defendant 1 to set aside the sale deed 
Ex. B and to recover possession of pro¬ 
perties other than the plaint properties 
covered by it was dismissed as barred, 
tho plaintiff is entitled to possession of 
the suit properties as tiie right to avoid 
the contract is at an end owing to the 
impossibility of placing the parties in 
status quo ante. I do not think there is 
anything lo prevent the plaintiff from giv¬ 
ing back tho properties in his possession 
though the suit of defendant 1 was dis¬ 
missed as barred. He is the plaintiff and 
the defendants are, in a suit by him for 
possession, entitled to plead the invali¬ 
dity of the sale by their guardian. The 
fact that they cannot sue to recover an 
item of property wrongfully alienated by 
their guardian cannot affect their right 
to remain in possession of properties not 
delivered to the possession of the pur¬ 
chaser. There is no authority for the 
proposition that on the expiry of the 
period specified in Art. 44, Eim. Act, the 
purchaser from the guardian is of right 
entitled to possession of properties in the 
possession of tho ward. 

No doubt the right to avoid a contract 
depends on the power of the Court to put 
the parties in the same position as they 
would have been if the transaction had 
nob been entered into, bub tho plaintiff 
cannot be heard to say that he will not 
do something which is within his compe¬ 
tence and claim the enforcement of a 
voidable transaction on the ground that 
the parties cannot be put in status quo 
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ante because of his unwillingness to do 
equity. The plaintiff is in possession of 
other properties conveyed to him; he 
values the site at Es. 250 and the value 
is not disputed in the \Yribfceu statement 
or in the evidence. I am of opinion that 
the plaintiff is entitled to a return of 
Rs. 250 in case the defendants elect to 
keep the house site claimed. I would set 
aside the decrees of the lower Courts and 
direct that, on payment by defendants 1 
and 2 of Rs. 200 in three months, the 
plaintiff’s suit be dismissed, each party 
bearing his own costs, and that in default 
a decree be passed for possession as 
prayed with costs throughout. 

S. n./b.k. Appeal allowed. 

A. I. R. 1919 Madras 652 
Ayling and Krishnan, JJ. 

Kandana Yenkata Varadaraja Soba- 
nadkri Bow and another —Defendants 
Appella/nts. 

V. 

Achanta Venkata Subbarayudu — 
Plaintiff —Respondent. 

Second Appeal Ko. 260 of 1918, Deci¬ 
ded on 11th December 1918, against de¬ 
cree of Temporary Sub-Judge, Masuli- 

patam, in Appeal Suit No. 76 of 1^17- 

(a) Limitation Act (9 of 1908), Art. 61- 

Agent borrowing unaulhorlzedly and paying 
to principal s creditor-Suit for recovery ot 
amount as paid-Limitation commences froB 
date of payment to creditors. . • i 

A suit by an agent to recover from hisprincip* 
money borrowed by the former without tje 
lattei’s authority or ratification but which oe 
paid to the latter’s creditors is goreroed oy 
Art. 61, the cause of action arising 
ment is made to the principal’s cre'^itors: 20 C • 
18 and 7 /. C. 399. Foil; 20 All 62’: 

tP 6o3 U IJ 

(b) Contract Act (1872), S. 197 -Abience 
of repudialion doe$ not amount to rail ica 

A mere failure to repudiate in terms an unau 
thorized transaction does not amount to rati 
tion. [P6o3Cli 

V. Ramadoss —for Appellauts. 

T. Prakasam —for Respondent. 

Judgment.—The question of 

zation is res judicata against plaintiff y 
reason of the decision in Appeal 
No. 22 ot 1910. The Subordinate 
holds that tbeio w’as subsequent rati c 
tion, but there is nothing in the lac 
found by him to jnstify such a cod® 
sion. All that is shown is that 
in Ex. 1 reported to defendants ja 
the fact that he had 
money and asked pardon for having 
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90 witlioub ttufchorifcy and wantod orders 
to pay it back. No reply appears fco 
have boon sent to bbi?, anl there is no 
oviienoe of defendant’s father having 
done or said anything in ratiSeaHon of 
plaintiff’s action. It oannot he s.iid that 
he ratified it simply by failing to repudi¬ 
ate it in terms. In the absence of autho¬ 
rity or ratification it must ho held that 
plaintiff's cause of action arose when he 
paid to the crelitors of defendants’ father 
% which ho (plaintiff) had bor¬ 
rowed.. The article applicibleis Art. 01, 
Lien. Act, and the suit is clearly time 
barred. This view is in accord with the 
decisions in dgbore Nath Vu'diopadhija 
V. Grish Chiinier ^lukaopa'lliy^ (1) an l 
in Kandaxwami Pillai v. Avayomhal 
alias Thano<ichi Ammal (2). On the res- 
pendent’s side Girraj Sivgh v. Mul 
Chand (d) was relied on: bub that case is 
easily distinguishable. 

It is not a case of principal and agent 
at all, but of one person boi’rowing 
money for thebenefibof another to whom 
it was directly paid, and who contracted 
to repay it himself or indemnify the nomi¬ 
nal borrower. We must set aside the 
-decrees 'of the lower Courts and dismiss 
"the suit with costs throughout. 

. S.N ./r K ._ Appeal allowed. 

(1) Ll‘^«190 0»l. 18. ■■ ~ 

(2) U')l )1 84 Mid. 1G7=7 I. C. 390 

(3) L1907) 29 All. 027. 
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Phillips and Napii-r, .li. 

Mogal Bed and another, In re—Accused 

Referred Case No. 55 of 1018, and Cri 
mmal Revo. No. 352 of 1918, Decided oi 
2ith Sspeernher 1918, against orders o 
oegs.Jndge, Guntur, D/- 27th April 1918 

Cn^in.I P C. (1898). S. 439-Order o 
acquittal can be reviled. 

Tde High Court lu9 jurisdicthn to interfen 
Id revision even ,Q the case of aa order of ac 
qmtUl. bulBUch iQterfereoce will only b-j when 
Benous injustice das been caused by an error o 

o TT ■ L ■ . LP6530I.2 

o* iLruhnaswami Aiyangar—lot Aa 
OQsea. 


Public Prosecutor—loT the Crown. 

... “It is argued for accused that 
this Court has no jurisdiction to enter¬ 
tain an application for revision in the 
0100 of an aoqaibtaU Ifc is however clear 
from the language of S. 439, read with 
8. 430. Criminal P. 0., that this Court 
M jurisiiobion to interfere even in such 
wWoB. It has however been oonsistently 


laid down In* this Court that it will not 
interfere with cases of aequiftal when 
Governinont has not appealed, except in 
extroino cases. This has heen hoM both 
wlien a private party liis moved tlio 
Court, and also when a District Magis. 
tralo I'U' (lone so. hut the pres-mt refer¬ 
ence is m.ido hy a Sessions .Tudgo v. iio 

ha-» nob the si'no facilities us ,i iJistrict 

M'lgistrito for niiving 0jvermn.snt bo 
file an :ip|.cril. Altliough tho riiioof non-| 
interference might bj smnowhat I’elaxed 
in cas‘)> rcferrel by a Sessions diilgo, yot! 
wo think it vvoull ho wrong to interfere 
even in such references unless wc are 
convince 1 that serious injustice has been' 
cause! bv error of law. In the presenb| 
case, although we agree with the Sessions 
Judges view of the law, wo think the 
case is one of such a potty nature {hat 
wo must refuse to interfere with an order 
of acnuittal. Ijct the papers be returned 
to t'lo Sessions Judge. 

S.N./U.K, hecorda returned. 


I. i\. lu iTiduras 




Bakewell and Phillips. JJ. 

Kizhekke Manjamlrath Avulla — 

Plaintiff—Appollaut. 

V. 

C.K. P. Kanna Kurup and others'— 

Defendants—Res pondeubs. 

Second Appeal No. 1671 of 1916 De¬ 
cided on 12ch February 1918, against 
D creeof Temporary Sub-Judge Tdli. 
cherry, in Appeal Suit No. 95 of 19H. 

O. 2. 

,^ ^ R ^ — Suit for redemption 

of kanom-First suit againit karnavan per¬ 
sonally - Subsequent suit against larwad 
Ji barred. 

\yii«fe a m5rtsai{>r brings a suit for rodemptioo 
against some of the co-o-vner.s of tho eiiuitv of 
redemption aud ohiaios a'decree, a aubsequeot 
suit on tbe mortq»eo -(gainst the other co-owoers 

i8bured uodcr0.2,R.2. [ P 6,14 C ll 

PUmtiff sued the kavnavan of a tarwad in 
his personal cipacit^ for rclomptioa of a kaoom 
and obtained a decr»e. lie then bad koowl^deo 
of the tarwai s int-rest in the kanom. Sub** 
scquiDtly he brought another suit for redemption 
^ ^ mernbersof the tarwad : 

JJeld : that the subsequent suit was barred 
bvihe provi^ons of 0. 2. R. 2 14 Afnd 284 
Ex^. and DiH. I P 654 0 2] 

K. P. M. Menon —for Appellant. 

C Madhavan Nair~{ot Respondents. 

Bakewell, J, — Che question argued 
before us is. whether the plaintiff is de- 
barred from bringing his suit by reason 
of the omission of some of the oo-ownera 
of the property in hie previous suit for 
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ro.lenii-t'on in contravention of the jiro- 
vi'ioj- (if 0 ol, Pi. 1. The plaint states 
«'• lire-'tly that the previous suit was 
liefenilant 1 in his personal capa- 
ci-y ;'l l this il«o appears from the order 
(i;?inir <ing 'lefendant 4 from that suit ; 
t'liere is, accordingly, do qinstion of the 
menihc-rs of defendant I’s tarwad oth» r 
than rKfcidaut 4 leing hound hy the 
p cviius decree Tlie plaint does nob 
allege tlio plaintiff was ignoiant of the 
claims of those persons to the kanom 
right, and I think tliai; there was sufTi- 
cient evidence to support the finding of 
tlie Icarnel Subordinate Judge that he 
had notice of tliab claim when ho brought 
the jirovious suit. 

U is obvious that if a mortgagor were 
at lit city to bring separate suits for re- 
deihpbion agaiust several co-mortgagees 
under the same mortgage, in which 
separate accounts would haveto be taken, 
there would be an unnecessary multipli¬ 
city of proceedings and great confusion 
might arise : see Nilaknvt Banerji v. 
Sureah Chanfira Mullick (1), and such a 
course is in contravention of 0. 2, B 2. 
The plaintitl’s claim is against all the 
co-owners that they shall jointly deliver 
up possession of the niortgoged property 
and is based on the kanom deed, and I 
think that this constitutes "the whole 
of the claim" which ha was entitled to 
make in the previous suit within the 
meaning of 0. 2, K, 2, and that this rule 
prohibits another suit against the other 
co-owners. Fcr these reasons I would 
dismiss this appeal with costs. 

Phillips, J— The finding of the Suh- 
ordinate Judge roust be accepted that 
plaintiff had knowledge of the fact that 
defendant I’s tarwad had kanom right 
in tho property imrespect of whicli de¬ 
fendant 1, the karnavan, executed the 
Marupat, Ex. B. The case, however, 
appears to be somewhat similar to the 
case of Govinda v. Mana Vikraman (2). 
It is contended that, iu that case, the 
first suit was for rent while the second 
suit was on the mortgage, but the second 
suit also include a claim for the lenb 
decreed in tho first suit, and it was held 
that tho claim was neither res judicata 
nor barred under S. 43, Civil P. Code., 
corresponding to 0. 2, R. 2 of the present 
Code. That case is, however, distinguish, 
able from the present case, on the ground 

“(I L1886I 12 Cal. 414^*12 I. A. 171 (P. Q). 

(2 11891] 14 Mad. 284. 


that in the second suit the basis for the 
claim for rent was the mortgage, whereas 
in the first case the claim was based on 
a lease. In the present case, the second 
suit is based on the same cause of action 
as the first. In the first suit plaintiff,^ 
knowing that the tarwad had a right in 
the kanom, sued the karnavan alone in 
his personal capacity, and omitted to sue 
in respect of his claim against the 
tarwad. 1, therefore, agree that the 
present suit is barred 0. 2, B, 2. 

S.N./r.K. Appeal dismissed. 

» 
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Sadasiva Aiyar akd Napiek, JJ. 

Kamatchinatha Pillai, In le—Accused 
—Appellant. 

Criminal Appeal No. 707 of 1918, and 
Criminal Revn. No. 703 of 1918 (taken 
up No 44 of 1918), Decided on 7th Janu¬ 
ary 1919, against the orde^of Sess. Judge, 
Bamnacl, in Case No. 28 nf 19(8. 

Penal Cod<^ fl860). Ss. 468 and 471-Pro' 
ces< server filing forged altaksbi is guilty 
under Ss 468 and 471. 

Where a process server filed in Court a forged 
attakshi to explain the deUy iu rotaming a pro- 
co-s: 

Tl'hl ■. that be was guiltv of ofT-neoa uodec 
Ss. •JG'J an<1 471: 11 .Varf. 411 and ?bC-'il. 450, 
Foil. 6 All. 221 aud 8 All. t53, DoMcd. 

LP 055 C 1] 

E. ll. Osborne—ior the Crown. 

Judgment.—This is an appenl by a 
process server of the Court of the Dis¬ 
trict Munsif of Dindigu), who was con¬ 
victed of forgery for the purpose of cheat¬ 
ing and using as genuine a forged doca- 
inent and sentenced to six months' rj^0' 
Tous imprisonment under Ss. 468 and 471 
I. P. C. Tho document in question is 
the attakshi Ex. II, purporting to have 
been signed by the two karnams Siv- 
gurunatba Pillai (P. W 6) and Autbi- 
narayana Mudali (P. W. 6)c0ttifyinotb8t 
the appellant was ill of fever and cholera 
in P W. o's village and between 23rd 
and 30th November 1917, and that the 

two karnams iiad him treated with medi¬ 
cines. The body of the Attakshi is 
the appellant’s writing. The evidence 
(including the depo«itions of P. ^ 
and 6) clearly establishes that P. ^ ^ 
and 6 did not sign the attakshi E** ^ 
that the peon was not iu P. W. 
lage between 23rd and 30th November 
1917 and that he was not treated wit 
medicines by P. Ws 5 and 6 in that - 
lage Seeing that the appellant has °° 
adduced any evidence (except thewoi 
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1688 testimony of D, W. 2’, a “resigned" 
Head Constable who says appellant told 
him one day ten months before the wit- 
ness gave evidence that appellant was 
suffering from fever) to establish that 
he suffered from cholera and fever het- 
ween Odrd and 30bh November 1917, it 
is a very fair inference that the whole 
Story of his illness for just the one week's 
time that he overstayed the period a!, 
lowed to him to return hia procf*ss is all 
S myth. There can be no question that 
the attakshi Ex. H was prepared by the 
appellant with the false signatures of 

l ' to dofrau l the 

Uistrict Munsif into excusing his delay 

in returning processes and the absence of 

the appellant from duty between 2Uh 

and pth November 1917. The decisions 

IQ Empress of India v.Jiwnnond (l) 

^ndQueen^Empress v. Girdhari Lai {2) 

and other similar cases, where false en- 

.?• from 

ponishment for ao oCferrce already oom- 

m, ted were held not to he offences, are 
distinguishahle and the soundness of those 
decisions 19 also douhtfal. there being 
other decisions tending bo snpporb a con 
trary conclusion: eee Queen-Empre^s v 

Has (T) * ^ ^ehari 

The question whether the false signa 
tures wore placed in Ex H also “d is 
honestly need not be consider^, as they 

we e clearly placed in Ex. ir'fnuduU 
ootly according to the rule laid down 
by the majority of the E.ill Bench of 
thiaCourt Kotamrr>ju, Venkotrayadxt 
V. Emperor (.O) and hence Ex. II was a 
forgery intended to cheat the District 
Munflif and was used by the appellant as 
‘ genuine document. Wo cnnfirnT the 

“p™ ‘be 

(2) imi 8 All. 05.^ 

(5) 11906] 28 Mad. 90 (P. B.). 
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Abd0r Rahim and Oldfield, JJ. 

N. ^ri«;inoatcjflm* Aiyangar In re— 

Acoused-Peticioner. 

Civil Miso. Peiition No. 2959 of 1917 
D^idcd on 14th N'lveml'or 1917, ^ 

of IndU Act fl9JS) S 107^ 


In re, Krishnaswami (Abdur Rahim. J.) 

ment of Court subordinate to 


Madras G,‘,5 

Contra, ) - J. 

Fflr A/,,/,!,- lUhho. /, [ni J. 

Tho Hitih C.jiirt- h .5 jnn.flictioti (o P.vpii,.f,(. jr -g. 

lova.itand^e.iiid.iloiisni.au'r. in ii,p ? 

of Cour.s snbordiniUo t Hi ,, J,! S r' 

extremely wide charm E., I'a.t 
in ox.rcmely except, oni.l ca^cs .and c.iti , 
cmtnn They are cov.rcd hi [(„. i-.pr,. Vl,!',, 
suicrintcnJoacG" HI the hectiyn; ,'i;i / / ‘.. J 

Com |. • • 

Per OH/ic;,f /.-Tl„ W,U tou.r I.!, tu,;,! 
power to e-xpuime irr.lcvant ami 
matiers m the j'ldRiiient^ of siih.,rtlit,',t,-Cnr„ t4 
under S. 107. Govern,m-nt of India Wi ].; 
especwllvwhonthoarplicatiun lo expunge 11 ,cm 

IS made by persons who are not p.',no, to H e 
proceed.n.s. Ip'o.T, C ^ ' 

7H5riniiv7m/?/,„j«r-for Pobirioner. 

Abdur Rahim. J.-i have had tho 

advantage of reading the judgment which 

Insheen just delivered hy my leained 

brother.and lagroethat the petition ou<>hb 

to be dismissed, though not on the ground 

on which he has mocee.led. I am of 

opinion that we have jurisdiction tc 

direct tho expunging of irrelevant and 

scandlons matters in the judgment of the 

Su^'ordintte Court under S. J07 Goveru 

ment of India .Act. 1915. The powers 

of superintendence vested in tho High 

Court are of extremely wide character! 

and It seems to me that if we find a easel 

in which a subordinate Court has gone: 

out of Its way to lotrodnce malters in itJ 

judgment which are absolutely irrelevant 
and scandalous in their nature, we can 
remo ve those passages from the judgment I 
so that they may not he circulated and 
published to the prejudice of persons' 
who are or are not concerned in the suit 
either as a party or as a witness. Jt is 
quite true that, as pointed out. there is no 
precedent for such action except in a re 
cent case (G. R P. No. 888 of IPu) 
which I was a party. There the ques¬ 
tion of jnnsdiction was not dif.cu8sed 
‘hoogh itwassssnmed that we had j^r s ’ 
diet,on to delete oertsio passages from 
Oo ‘ Subordinate Cour” 

p"87";8T'^;r"^ 

and 20G of mi) Iiamabad?a Naldu y 
Suhramanm Iyer il) hy Sadasiva Aiyar 

nd Moore. JJ. in which Sadasiva Aiyar, 

affirming our 

be in « 

th/w- l exceptional oases that 

the High Oonrfc will be called upon to 

«°rt. .nA I 

U) Ivic] 8 j 1 , L, ewj. 
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111. oiitiu'ly o( opinion that we ought to 
ICC with the greate-t caution in making 
■^licii an or.lcr as has l)0en applied for in 
L'li' ci?o. ('>11 tlio meiits however the 
ippiicition, in my opinion must fail, 
i'ccaiisi it coull not he said that the 
remaih's which are ohjecled to wevo al¬ 
together irrelevant in the vie^v which 
the Subordinate Juilge took of the case. 
I do not suggest for a moment that those 
remarks were institied upon the evidence 
and in fact. Wo liave expressed our opi¬ 
nion in the judgment in the appeal that 
thev were not ju^tiTied at all. Rut on 
tlio otliov hand, it could not be said that 
the oh-ervations were clearly irrelevant 
and did not hear on the merits of the 


case. For these reasons f agree in dis- 
missing the petition. 

Oldfield, J.— In this petition we are 
asked to expunge certain portions of the 
judgment of the Subordinate Judge of 
Ivumbakonam, in Original Suit No. 79 of 

1914, which has come before us on ap¬ 
peal. We are asked to do so by a person, 
who was not a party to that suit and 
was merely the vakil of a party, in the 
exercise of our alleged powers under 
S. 107, 5 & 6 Geo V. C. Gi. It has not 
been shown that any Court in England 
has ever given similar relief or that any 
other High Court has done so, either 
under the provisions ahr.vo specified or 
the corresponding S. 15, 25 & 2o Vic. C. 
104. In this High Court such relief has 
been given only, so far as wa have been 
shown in one recent case. 0. R. P. No. 
888 of 1916, but without discussion of 
the Court’s power to give it, whilst in 
another C. B. P Nos, 567, 5H8 and A. A. 
O. Nos. 205. and 206 of 1914 Bamabadra 
Naidii V. Siibramania Iyer (1), one 
learned Judge held that it might be given 
in suitable cases and the other refused 
to express an opinion; and in the latter 
case it may be observed that the appel¬ 
lants petitioners were parties to the pro¬ 
ceedings. There is accordingly no course 
of authority binding on us in petitioner s 
favour; and the absence of such autho¬ 
rity is further material as justifying a 
doubt whether the exercise of the power 
in question is essential to the perfor¬ 
mance of our duty of superintendence 
under the provision above referred to. 

In the absence of authority the matter 
must be decided on general principles. 
It seems to me. with great respect, that 
she exercise of this power is not neces¬ 


sary and would nut be advisable and that 
therefore the right to ask for it 
should not be newly recognized at this 
date as covered by the general term 
superintendence". It has not been shown 
that any function resembling this has 
ever been treated as covered by it. It is 
true that in some oases, to which (as 1 
understand my learned brotber)h0 would 
confine interference, the judgment may 
contain irrelevant matter, scandalous or 
blasphemous, by which strangers to the 
proceedings may be aggrieved and which 
as in the instance above referred to, 
could justly be expunge! without investi¬ 
gation of any fact in issue. But such 
ca-63 will be very rare; and it is not 
necessary on their account to authorize a 
course of procedure, which would involve 
us in the risk of grave inconvenience. 
For there would be entailed, firstly, iu 
many Teases the novel recognition of the 
right to the Court’s assistance in favour of 
persons nob parties to or directly inter¬ 
ested in any proceeding before it; second¬ 
ly, the investigation of many cases, in 
which the relevancy and correctness of 
the observations complained of wonld 
not he ascertainable readily or without 
inquiry into the merits, Such inquiry 
would frequently, it is to bo feared, be 
asked for on account of personal enmity 
against the Judge; and its result would 
not necessarily be in any degree codvid- 
cing, since it would have besn reached 
without the assistance of any one inter- 
osted to oppose the petition. 1° 
circumstances. I would not interpret the 
Court’s duty of superintendence as 

covering the grant of the relief asked ^ 
bv petitioner and I would therefore la 
roiss his petition without expressing 

an opinion on its merits. . , 

s.n./r.K. Petition dismtssei. 

A. I. R. 1919 Madras 656 


Seshagiri Aiyar and Phillips, JJ- 

Bamastoami Pillai —Defendant^ Ap 
pellant. 


V. 


Govtndasami Naicher Plaintiff 
Respondent. 

Second Appeal No. 2225 of 1917, 
died on 4th November 1918, 
cree of Dist. Judge, Tanjore, lo ^ PP 
Suit No. 19 of 1917. /,oa 71S 16(g) 

(a) Provincial InaolvencyActll • ' 

-Order of adjudication - Ab*oluie 
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of atl proceedings is not effected—Leave to 
«ue onir is necessary, 

Aa order ol adjudication does not. under S. IG 
(2), effect an absolute stay of all proceedings 
against the insolvent by suit or oilu'twiso, but 
contains only direction'tbiu boforo a suit is 
brought a condition precedent should be com¬ 
plied with, namely, the obtaining of leave to 
sue from the Cou-t. [p ofi? c l) 

(b/ Limitation Act (1908). Ss. 15 and 9— 
Suit on pro-nole after executant adjudged in¬ 
solvent— Insolvency proceedings do not save 
limitation. 

Section 15 does not operate to save limitation 
in ca-ies where the suit could have been instituted 
on complying with a prolimiii iry requisite in 
(bat behalf, viz. the obtaining of leave to sue 
from the Court. !^p 657 C l) 

Therefore, in a suit instituted on u pro-note 
the plaintiS cannot claim to deduct the time 
during which insolvency proceedings were pend¬ 
ing against the defendant: 8 Mad. k2.>: 9 I.C. 
786, and (1872) 7 Ch. App. 646 Dist. [P 657 0 21 

C. A. Seshagiri Sastri for K. Krish- 
nasammy Aiyangar-^lot Appellant. 

K. Bashyam Ayyangar for S. Nara. 
eimha Aiyangar~tor Respondent. 

Judgment This second appeal can 
be disposed of on the short point of 
limitation. The bond and the pro-note 
sued on were executed in February and 
April 1910. The suit was brought in 
July 1915. In October 1910 defendant 1 
applied to be adjudged an insolvent and 
was so adjudged in December 1911. Id 
J uly IQUthatadjudlcabion A-as annulled, 
because there was a composition with the 
creditors. Apparently the present plain, 
tiff received no dividerjds under the com- 
position. He is the assignee of the bond 
and the pro-note, The question is whether 
his present claim is barred by limitation. 
Mr. Bashyam Ayyangar for respondent 
contended that 8. 15, Ljm.iAct, saved the 
car. 

His argoment was that the order 
of adjudication was tantamount to an 
order to stay all further proceedings in 
the matter. As we read S. 16, 01. (2). 
rrovinoial insolvency Act, what the 
order of adjudication effects is not an 
absolute stay, but a direction that before 

brought a condition precedent 
Bhould be complied with, namely, the 
Obtaining of leave to sue from the (Jourt. 
in our opinion 8. 15, Lira. Act, does not 
operate to save limitation in oases where 
the suit could have been instituted on 
complying with the preliminary requisite 
ID that behalf. The levrnal vakil relied 

on S/iunmu{j(im v. Moidin (l). That 

c*?_e proouH hi on the oonstruetion of 

(1) LliWSj e iliU. UJ. -- 
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the p,articular order before the Court. 
Moreover, the authority of that decision 
19 much shaken by tite tleci-:ion of the 
Tudiciil ConiniiU.po in Ikti Mnliarani 
Collector of As x.i-.rfls 

Jn reGrneral llollnvi St-c': ( 

•Joint Stor.k Diacoiint (' 'tnjtiinii's. ('( nm 

(3) it is cleir that wlut t'ui Goutt of 
appeal lai) down was Hiai « j as 
the mliter is poiulitig before (lie l^anL 
rujitcy Court the Ijijuiiiator cm alndi a 
claim to proof and the fact that leivo to 
prove the debt was given o.' r-fu.ed rloes 
not affect the question In Thuthuhovil 
07ini Koya v. Arapaull PnihiiUi. Ummti 

(4) this CmrthaU, on a construction 
of b. 3/3, Civil P. C , that there was a 
total prohibition against persons other 
than the decree holder from executing 
the decree. In that view S. 15 clearly 
applied. 

Having regard to S. 9. Lim. Act and 
to the observation of the Judicial Com¬ 
mittee in Soni Ram v. Kanhaiyd Lai 

(5) we are unable to agree with the Dis¬ 
trict Judge that S. 15. Cim Act, is ap- 
plicable to this case: vide also Dorai.mmi 
Padayaohiv. Vaithilinga Padayaihiil)) 
For these reasons, we think that eba 
suit was barred by limitation. We must 
therefore reverse thedicreeof the Dis¬ 
trict Judge and restore that of the Dis- 
tnet Muosif with costs here and in the 
Oourt below. 

S.N./r.k Appea’ aVomed. 


-) (18951 17 All. I98=>ij I, 8i ip 0 ) 

7 Cb. App 646=41 L. J Ch. 732. 

4) (19101 85 Mad. 622=9 I. 0. 786. 

A- -191- c. 

(r.O J. 

(6) U917] 41 I.C. 581. 
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Wallis, 0. J. and Spencer, J. 

Bhanireddi Venkan Doragaru and 
otlierj-"Plaintiffs—Appellants. 

V. 

Seay, of State and others —Defendants 
—Respondents. 

Civil Appeal No. 63 of 1917, Decided 
on 2nd April 1918, against decree of 
Addl. Sub-Judge, Rajahmundry, in Ori 
ginal Suit No. 49 of 1916. 

€* M»drt* Revenue Recovery Acl /1S6A1 
^ “7^®’' 53”Sgit to aet it atide 

of i.le* ^^'*“*^* lix monthi from date 

Aauit toBotMida. asalewhich purport! to have 
held under the ptoviBlons of 8. 69, Madr.is 
Revenue Rscovery Act. by an fficer compaJat 
to conduct it under the sulhoiity of tbe A-t 
should be brought within six months from tho 
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dixto of the >;ilc a? provided in the section: 45 J. 
C -o '; \-JM.i l HW, (F./;.).; A.I.Ii 191C i* F. 
ill ;uu] I'. Ma-}. 219. 6Vi»s. [P G59 0 1] 

- b' Madras Revenue Recovery Act (1864). 
S. 59 — Statements ot facts taking case out of 
S. 59 must be made in plaint and proved. 

If the plaintiff challenges the right of theOov- 
ernmont to sell the property by showing that 
the provisions of the Act could not be legally 
applied and that hi.s case is out of the scope of 
S. ')9, he should set forth the necessiry facts in 
the plaint and provo them. [.P G59 C 1] 

A. Knshnaswami Aiyur and P. Soma- 
siindram —fer Appellants. 

Govt. Pleader and P. Norayanaynurti 
—for Respondents. 

Judgment.— The plaintiffs brought 
this suit against Government for a decla¬ 
ration that tlieisaleof the villages of Ped- 
dipalum and Ankampalum in their Peddi- 
palum Mokhasa for arrears of revenue 
was illegal and to recover the property 
from defendant 2 who purchased it at the 
revenue sale. The Subordinate Judge 
dismissed the suit because he found that 
the plaintiffs'had no case on the naerits 
and because the suit vvas in his opinion bar¬ 
red by limitation. The plaintiffs appeal. 
There is no dispute about the fact that 
this Mokhasa was held by the gran tees and 
their heirs upon a favourable jodi or quit 
rent on condition of rendering niilitarv 
service and that it was liable to be sub¬ 
jected to the payment of full assessment 
in case of any alienation of the land; that 
in December 1900 the Government impo¬ 
sed full assessment on the ground that 
there had been such alienation, and that 
in March 1907 these villages were sold 
by an ofDcer of Government purporting 
to act under the sections of Madras Re¬ 
venue Act 2 of 1864, which provide for 
sales of immovable property for default 
in payment of the revenue on the due 

dates. 

There can be no doubt that this suit, 
which was instituted in July 1914, is 
barred by S. 59, Act 2 of 1864, if that 
section which allows only six months' 
time for “parties deeming themselves 
aggrieved by proceedings under this Act” 
to institute suits in a civil Court is ap¬ 
plicable to it. Mr. A. Krishnaswamy 
Ayyar for the appellants argues that if 
Government acted illegally in imposing 
the full assessment there were legally no 
arrears of revenue and that the revenue 
sale was consequently held without any 
jurisdiction and must be treated as void 
ab initio. 

This question has recently been consi 


dered by this Court in Vadlur Chinna, 
Nagi Reddi v. Devineni Venkatrama- 
niah (l). where it was held following the 
Full Bench decision Venkata v. Chen- 
gadu (2) and distinguishing Secy, of State 
w.Radha Kishore Manikya (3)and other 
decisions of the Judicial Committee, that 
if there are no arrears or if the land in 
respect of which the arrears are due is 
not included in the holding of the alleged 
defaulter, that constitutes a want of 
jurisdiction which will render S. 59 in¬ 
applicable, but if the proceedings are in- 
tra vires though irregular, ibis section 
applies. This distinction between sales 
which though wrongful or irregular are 
substantially sales under the Act and 
sales which are ultra vires was observed 
in Raman v. Chandan'ii) and in Raman 
Naidu'v. Bhassoori Sanyas/ (5), which 
were not considered in the case in Vadlur 
Chinna Nagi Reddi v. Divineni Ven- 
katramaniah (1). Now in this case this 
Subordinate Judge has found that tlis 
arrears for which the revenue sale in 
1907 was held 

“was for the ooD-payment of ths usual jedi. uot 
to speak cf the eolianced amount levied by the 
Collector under the special circumstances." 


It is in our opinion unnecessary to con¬ 
sider the evidence upon which this con- 
elusion is based because, if the plaintiffs 
case was that the sale was without-juris* 
diction because there were no arrears at 
all due upon the land, it was their duty 
to allege and prove it. If we reiarJo 

the pleadings, it does not appear from the 

plaint that the plaintiff ever set up such 
a case. Their main contention was that 
the Government was not justified in trea¬ 
ting, as a breach of the conditions as o 
alienation, a sale in invitum held in 
cution of the money-decree in Origma 
Suit No. 29 of 1900, which was ina suD- 
sequent suit declared by a 
Court to be an invalid sale. 1° 
written statement the Government a uoi 
ted the allegation that they ^ “ 
assessment on the ground that ° 
sale in Original Suit No. 29 of 190 w 
a breach of the terms upon which tn 
grant was made. At the 
lower Court the question was raised wu • 
bher the Government were en^ ^— 

'lO L191S] 45 l.C.653. 

(2) L1889] 12 Mad. 168 (F.B.). 

3) A. I. R. 1916 P. C. 141=44 0.1. 32“ 

I. C. 379=48 LA. 303(P.O.). 

(4) [1892] 15 Mad. 219. 

(5) [1903] 26 Mad. 688. 
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justify their ■ action by relying upon the 
ahenation made by the plaintiffs, which 
they had not mentioned in their written 
statement and as to which we cannot say 
on the evidence on record whether or not 
they were relied on wlien the enhanced 
assessment was imposed. 

It is unnecessary to consider this ques¬ 
tion. The revenue sale purported to he 
one which was authorized by Act 2 of 
lob4 and it was conducted by an officer 
competent to conduct sales for arrears of 
.revenue under the authority of that Act. 
H the plaintiffs intend to challenge the 
right of the Government to bring this 
property to sale by showing that the 

^provisions of this Act, including S. 59. 

could not be legally applied, they should 
|have alleged and proved the necessary 

(facts to take the case out of its scope 

:A9 hey have failed in this respect we 
must agree with the lower Court in re¬ 
garding the suit as barred. The appeal 

13 dismissed with costs (two sets). 

_ Appeal dismissed. 

A. I. R. 1919' Madras 659 

Abddr Rahim and Seshagiri 

,r , AIYAR, JJ. 

Appl“t"“‘ "“'^‘-‘-Defendant- 

‘'ppeol No. 22« o( 1910, Decided 

Tein ' 'decree 

Chiogleput, in 

PTlIe. i„ quUlon ',7. '» P"' 

menli of hit inleni an fla'k 
for charitable puroo.ai properliea 

Civil P. C. far S. 92. 

acbeme—Dedication haW 

tainly ~ ‘ Vara ‘ "5! 1 “""r- 

cbariliaa—Court h.5* * ®niy truitee for 
income to impartina^’renl^ direct aurplua 
Truat held public truitl^V*.*** •"•iPuction— 
teitator at regiatralioil o^f wfl”*."nd ”'!*** 

Tlravendantfiai.TirukkSalraJlS|ln“iV^**“"^ 

with the help of my propeS"* K? 


Muthukrishn.\ V. Ramchandr 
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queath properties to cl.,riti,.< Ir i ! 

r.ly and ended .0 :„ako a l..,U iC ^ 

Z/ '"‘7 0/ Ibc irn.r: ” 

not void for vaencna..t or uncertai^t) , ft' 

nP moution of the word " vart '■ in 

the will did not make defcafimt i \ ^ 

I'dlSo'ns flaunt charity 

thiv direction .is to the perforniaoce of 

Court after the allctment of a p.rtLuhr f„« i 

SS-Mf SIS 

(5) That the trust was ft n.,hi;. IPCGlCs; 
vate trust: H Mad 1 * 

(b) Civil P.C (1908) S 92 —<; C 2] 
Court should not sanction 

trust property to party “Pfomise giving 

a ati^Sefs-'pVld^r^hToh” rn?'T- 

the trot, properties is given to an/o7.h7p^];,' 

(c) Hindu Law-Will-Doctrinf 
i« >n harmony with Hindu Shaslras 

. Per.4fc./«r /.-The ru JVj f. 

% af" ‘lie teachings of UiJdu 

hhastras and has been applied in many case 1 

chanty found—Court can «t 7“ j 

cy;«..nd ?„v‘r„!f 

exhaust the corpus of ? i*?®®**“ot 

whether there wa^ft^ene ^^ o“t 

tion or purpose!^ Eve^if^^f^ftnentary ioten- 

specified and the bequMtothMi?® ^ 

law will not allow the 

forthepuriwJe it m;! ‘bo fund 

at liberty toInfM a JeJo 

lion iD favour of chan-tv fn 

the application of ft, “ general and to direct 

nfnc'h'aritabUlSLd!"’ fteH? 

objMt ^ whether thi 

out wnW be carried 

o« without making a new will for him ii- 
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tlioiuh t'iCf’ m iv hs vfigueiiess in tho selection 
r' I'l-j 1 1 1 'or in the allocation of the funds, so 
1 ■;) ’ ii- it w ;i«ccrtaiiiabli> that the testat.'r had 
I ]. a'lKMilar objert in view and that he intrude! 
.!! it iiio fund'left bv liim should be appropria- 
t'. i I'j (•! lI obj.’ct. Courts are bjund to sec that 
til.’ persons a!’point‘"(l oy the testator di not 
ni'sapprooi’iil.- tho funds [P OG? C 2, P Gf.t C ll 
If tno Court cau asecr'ain that there was a 
geijriiMl charitable intcnti.jn the fact tint the 
particul ir object for wnieb i.he charity was in¬ 
tended did not exist or tint the fu«ti intcndcl 
for that, charitv could not exhaust tin whole in¬ 
come will net beany reason for holding that the 
heiju-ist f tiled in whole oriuf'art. If it appears 
that the d nor intended that in anv ev-'nt the 
fund should he devoted to charity and that a 
particular iUsticutioD was named merely as the 
channel by which that inteation was to bo 
effectei the whole fund will hi regarded as hav¬ 
ing been dedicated to charity and the Giurt will 
proceed to carrv out the iutention of the testator 
on the piinciple of cypres. IP G6i C 1) 

(e) Will—Construction — Rule of Eogllili 
law that even answers to interrogatories 
may be regarded either as codicil or will 
does not apply to Hindu wills. 

The rule of English law that even answers to 
interrogatories may be regarded either as a codi¬ 
cil or a will may not apply to testamentsrv dis¬ 
positions in India. Under the Hindu Wills Act 
and the Succes'iion Act it is doubtful whether 
Ruch informal declarations could be r.»garded as 
te-t-iineulary. l.I’G64 C 1, 21 


(f) Hindu Law-Will-Grants given to re¬ 
ligious institution made as general thanks- 
offering—Grants ear-marked bul not ex¬ 
hausting recurring income—It is legitimate 
to direct their application to promotion of 
knowledge—Cypres. 

Tiiere i' nothing in the religion of the Hindus, 
in their traJiiious uud in tho consciousness of 
the peo h) which will compel Courts to respect 
prejudices which s;»p at tho mot of religion and 
which pervert and not advance its precepts. 
Tbertfore whenever grants made to religious in¬ 
stitutions ate not ear-marked or, if ear marked 
are not intended to exhaust the recurring income 
and whenever they are made as a general thanks- 
offering it is proper and legitimate to direct 
their application to the promotion of 

(g) Will—Construction— Doctrine of cy¬ 
pres should receive as extended application 
as possible to give effect to true intent of 
donor—Cypres. 

Indian Courts have ample powers to give di¬ 
rections tbwards tht application of the trust in¬ 
come even though the trustee may not himself 
be competent similarly to apply it Th“ doc¬ 
trine of cypres should receive as extended an ap¬ 
plication as possible so as to give effect to the 
trne intent and aim of the donor His lipsos, his 
igoorance and his failure to understand the situ¬ 
ation should not fetter the Courts so long as the 
purposes specified by him are not viil>t‘»d 
^ IP 60= 0 21 

(h) Civil P C. (1908). S. 92—Undr-r S. 92 

Court can sanction scheme on cypres appli¬ 


cation. 

Under S 92. the Court can sanction a scheme 
on a cypres application of a charitable <rnst. 

[P 659 Cl] 


T, Rangachariar —for Appellant. 

T. R. Ramachandra Aiyar—ior Res¬ 
pondents 

Abdur Rahim, J.—I agree in the con¬ 
clusions arrived at by my learned bro¬ 
ther in his learned and exhaustive judg¬ 
ment which I had the advantage of read¬ 
ing. On the question of the interpreta¬ 
tion of tho will of Alavandar, there can 
be little doubt that he intended to de¬ 
vote all his properties to charity and did 
not desire to make a gift of them to the 
appellant. It will be superfluous on 
ray part to add anything to the reasons 
given in my learned brother’s judgment 
on this point Nor can I usefully add 
anything to what he has said on the 
question whether the provisions of the 
will constitute such a definite and cer¬ 
tain gift to religious and charitable ob¬ 
jects as the Courts could give effect to. 
The testator was a religious minded and 
charitable person and was particularly 
attached to certain temples at Mahabali- 
puram and Tirupathi, and reading the 
will in connexion with the other relevant 
evidence in tlie case and in the light of 
the history of Alavandar s life it seems 
to me that his intention was clearly to 
fur ther tho interests of the Hindu religion 
by endowing certain forms of worship in 
conn'^xion with those temples. 

The third question relating to the 
scheme and the application of the doc¬ 
trine of cypres has. I must &Stait 
given me some difficulty. This isno 
a case of an ancient foundation where, 
owing to changes in the cirouinstances 
since the date of the foundation, sur¬ 
plus income has beconoe availabls a 
was not in the contemplation o 

founder and about which he 
no specific directions. The suit 
been instituted immediately after 
death of the founder and 
is whether he intended i,.j 

incorae of the property should be 
to the performance of Thalikai m 
temples mentioned in the wjR .. 
Mv learned brother has •- 

judgment what a Thalikai ^ 

But there is nothing clearly to 
either that Alavandar himself devo e 
the income of the property 
offerings of food to the deity or 
inten led that the entire income 

he devote! to that Ala- 

learned brother is of opinion 
vandar could not have intended 
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’Dcome of property however much it 
might increase in course of time, should 
be spent in Thalikais alone, and having 
regard to his intimate knowledge of these 
matters I should not be justitied in sug¬ 
gesting any doubt as to the soundness of 
this conclusion. I accept his conclusion 
that the mention of Thalikai was to use 
his own language, meant tobe illustrative 
and not exhaustive, and I have no hesita¬ 
tion in bolding that a general charitable 
intention is .apparent froT Alavandar's 
will. In that view of the intentions of 
the donor, the application of tlie surplus 
income in the way outlined in my learn¬ 
ed brother’s judgment would be substan¬ 
tially carrying out the testator's inten. 
tioDS. As to the law on the (juestion of 
the doctrine of cypres, whether the 
ancient texts of Hindu law clearly enun¬ 
ciate such a doctrine in so many words 
or not, lam persuaded that the rule is 
quite in harmony with the teachings of 
Hindu Sastras and has been applied in 
many cases relating to charitable gifts by 

jHindus, I therefore agree in the decree 
proposed. 

Seshagiri Aiyar, J.-One Alavandar 
left a will appointing his divided bro¬ 
ther’s son, defendant 1 herein, at his 
vara. The will is dated 22Dd June 1914. 
The testator died on 8th August of the 
same year. The present suit was brought 
Under S. 92, Civil P. C. in December 
1914, alleging that the property left by 
Alavandar was dedicated to charity, that 
defendant 1 had misappropriated the 
funds, that therefore he should be remo¬ 
ved from the trusteeship cf the charity, 
and that a scheme should be framed for 
Its managemant. Defendant 1 contended 
that the dedication was incomplete and 
iDeiTcctive and tliat consequently he 
was entitled to the property left by the 
will. 1 he Subordinate Judge came to 
the conclusion that the property was de¬ 
dicated to certain charities and that de- 
fendanfc 1 was guilty of acts of malvorsa- 
tiOD. In the result he held that it was 
not neoesssary to remove defendant 1 
from his position as trustee, but that a 
co-trustee should be appointed with him 
and that a scheme should be framed for 
the management of the trust properties. 
Defendant 1 has appealed. It may bestated 
at the outset that the plaintiffs, who ob- 
tamed the sanction of the Advocate 
peneral for instituting the suit, present- 
W a compromise along with defendant 1 


ihthis Court. As in our opinion the coni- 
promise was aimetl at giving a portion 
of the trust pioperty to dofendant 1, we 
refused to acce|)l, il and directed the jase 
to be argued on the merits. 


Tho main question relates to t lio con¬ 
struction of the will. In that document 
the testator says that lie left the faitiiiy 

while he was young and liecome a Sau- 
yasi. The evidence sliows that all tlio 
properties were his self acquisition. It is 
unnecessary to consider w lietlier he w as 
really a Sanyesi as mentioned by him. 
The will states: 


As I am now infirm and weak in body, 1, in 
order that charities maybe continued after my 
life (with) tb6 uudertnonlioiud inimovahlo and 
moveable properties to tho following places, via., 
Tiruvedambai, Tirukkadalmalai and Q’iriipathi, 
have by this will appointed my youn{;cr brother 
'cer.asami Xa'ckcn ssou Miithiikii-hna Naicken 
who has no ^ba^e or claim as ni\ “vats,” and 
bare given him all affairs after my life.” 

Mr. Eaugaehaiiar first contended that 


under the will Ids client, defendant, be¬ 
came the owner of the pro] erties, subject 
to the carrying outof the directions rela¬ 
ting to the charity. I am unable to agree 
with him. The learned vakil argued 
that^ the language of the will was 
ambiguous. He referred to the expres¬ 
sion in order that the charity to lliese 
places. There can be no doubt that 
what the testator meant was that the 
charity should be performed in those 
places. The next suggestion was that 
there was no direction as to the utiliaa- 
tion of the properties mentioned in tho 
will, because there is no participle gov¬ 
erning the words under-mentioned pro¬ 
perties. The word with” has been 
added by the translator. Wo asked tho 
13encb Clerk to translate it and he agreed 
with the previous translation. From my 
knowledge of Tamil I feel no doubt that 
these two translators are right in intro¬ 
ducing the word with ’ before the words 

under-mentioned properties.” Alavan¬ 
dar was an illiterate man, and in con¬ 
struing the will of persons of that class, 
we must put ourselves in their position. 

The next contention was based on the 
use of the wori vars” in the will. The 
intention of the appellant’s vakil was 
that defendant 1 was instituted heir to 
the whole property, the suggestion being 
toat the term ‘ vars” was used in its 
technical sense. I do not think that this 
wotention is well-founded. The word 
vars in the context -only means ‘ sue- 
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cesFor. Tho testator says in the pre¬ 
vious fH-)rtion that he himself has been 
outiilucting tlie charities. Jn the very 
next scntODce the testator takes care to 
?ay that tliis brother's son ' has no share 
or right,' this.indicates that it is not a 
iieueticial interest in or ownership of the 
property tliat Alavandar was giving to 
liis brother s son, but only the privilege 
of conducting the charities which he had 
been performing during his lifetime. He 
further says that the patta should re¬ 
main in his name notwithstanding that 
his brother sson was to be his successor. 
The expression I give him all powers” 
does not mean that rights of disposition 
over the property are given, but only 
rights of managing the property as trus¬ 
tee. I feel no doubt that the property 
was dedicated to charity and that defen¬ 
dant 1 was appointed as the first trustee. 
iMr. Rangachariar referred to two cases 
to explain the meaning of the term "vars” 
Chxcnilal v. Baimuli (l) and Suraj Mani 
V. liabi Nath Ojlia (2). If we accepted 
the contention of the learned vakil, we 
would be making a will for Alavandar 
from the language employed under very 
diileront circumstances by a testator in 
Bombay and by anotber living on the banks 
of the Ganges, a procedure not only re¬ 
pugnant to all ideas of construction but to 
the decision of the Privy Council in Ven¬ 
kata Narsimlm AppaBow v. Partha.'iara- 
thif Appu Roll) (3). In tho expressive 
language of Lord Moulton in that case, 

what tho Court has to do is 
“to put itself into tbe testator’s arm-chair, to 
look to tbe surrounding circumstances consistent 
with his race and religious opinions." 

but not to add under any circumstances 

to the testamentary disposition. Tbe 

following sentence is peculiary applicable 

to the present case- 

"Tbat native testators should be ignorant of 
the Jega) phrases proi^er to express their inten¬ 
tions, or of tbe legal steps ncce.'sar)- to carry 
them into effect is one of the most important of 
the 'surrounding circumstances’ which the Court 
must bear in mind, and it is justified in refusing 
to allow defects in expression in these matters 
to prevent the carrying out of tbe testator’s true 
intentions, but those intentions must be ascer¬ 
tained by the proper construction of tbe words he 
uses, and once ascertained thev must not be de¬ 
parted from.” 

Applying this best I agree with the 
opinion of the Subordinate Judge that tbe 

(11 119001 24 Bom. 420. 

(2) 1190S1 30 All. 84=35 I. A. 17 (P.C.). 

(•3) L19141 37 Mad. 199=23 I. C. 1CG=41 I. A. 

61 (P.C.). 


bequest was to the charity and not to’ 
defendant 1 subject to the performance 
of certain charities. The next poinfcj 
argued by the learned vakil was that the' 
dedication was vague and indefinite, and 
that consequently either tbe whole of the 
property or such portion of it as would 
remain unspent after meeting tbe special 
purpose mentioned in the will should be 
regarded as undisposed of reside. Before 
dealing with the cases quoted in this 
connexion, I might refer to the language 
itself in which the bequest is clothed. 
I have already mentioned the fact that 
the testator referred to the circum¬ 
stances that he himself was performing 
the charities in the three shrines already 
referred to. At the end of the will he 
says; 

“after my lifetime Tbaligai shall be given in 
Swami Kovil at tbe Tirunaksbatram every 
month.” 

The contention for the appellant was 
that Thaligai referred to was not inten¬ 
ded for distribution to the poor or in the 
temple. I am to a certain extent con¬ 
versant with observances in Vishnu 
temples. 1 am aware that when a rich 
man speaks of giving a Thaligai in a 
temple, he very often stipulates that the 
food should he offered to the deity, and 
that after deducting certain Swalantrams, 
the rest of it should be returned to him 
for use in bis bouse. But ordinarily 
when a devotee establishes a fund for 
Thaligai in a temple, it means tbatfb® 
consecrated food is to bo distributed 
among the Desantvies,’ as they are called, 
or the worshippers who might assemble 
at the time of fc'he Aradhanam. The 
ordinary significance of making Thaligai 
is the latter and not the former one. I 
must therefore refuse to accept the con¬ 
tention that the Thaligai was intended to 
be offered by defendant 1 in order to be 
utilized by him in any way he liked later 
on. There is force however in the con¬ 
tention of the learned vakil about the 
way in which the Subordinate Judge has 
read the sentence referred to above. The 
Subordinate Judge seems to think that 
the word Swami Koil only refers to Ma- 
habalipuram or Tirukkadalmalai. I think 
he is wrong here. The testator meant to 
refer to all the three temples mentioned 
by him and not to one alone. I am also 
satisfied that the Subordinate Judgeis 
wrong in thinking that the Tirunaksba- 
tram referred to was the birtbstar of tbe 
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deceased testator. I cannot accept the 
view that the testator was speaking of 
his birth star as Tirunakshatram. Tiru- 
nakshatram in the chief Vishnu temples 
is the birth star of the deity. Every 
month that Nakshatram fails on a parti- 
cularday, and that is generally a day in 
which the god is taken out in procession, 
or some special ceremonies are conducted. 
Therefore the Tirunakshatram referred 
to by the testator is the birth.star of the 
deities in the three temples. Subject to 
these corrections in the view taken by 
the Subordinate Judge, I agree with him 
that there is no vagueness in the dedica- 
tion. The three places in which the 
charities aie to be performed are men¬ 
tioned; a particular form of charity is in¬ 
dicated, and the particular occasion in 
which such a charity is to be performed 
iis also mentioned. I see nothing \ ague 
iin such a disposition. 

Now I shall examine the cases quoted 
by the learned vakil for the appellant. 
Id Hunckordas Vandravandaa v. Par. 
vatihai (4) there was no specification of 
the charity or of the locality in which 
the charity was to be performed. In 
that case the Judicial Committee quoting 
^orice v. Bishop of Durham (5) stated: 

“Unless the subject and the objects can be 
ascertained, upon principles, familiar in other 
cases, it mu.st be decided tb.at tlic Court cau 
neither reform maladministr-ition nor direct a 
due administration.” 

That defect docs not exist in the pre- 
sent case. Here the subject and tlic ob¬ 
jects are both ascerfained and specified. 
In the other case, Parthasiirathi PiUoi 
V. PhiruvenQada Pillai (6j, Subramania 
Aipr, J., in a very learned judgment, 
pointed out that a bequest for Dharmam 
would not by itself be invalid, but felt 
hound, by reason of the decision of the 
Judicial Committee in liunchordas Vand- 
ravandas v. Parvatibai (4), to hold that 
the bequest in that particular case was 
void for uncertainty. In this Madras 
case beyond saying that the executors 
shall utilize the properties for Dharmam 
no place and no mode of charity were in¬ 
dicated. On the other hand the decision 
in Surja Eunwari v. PandeHar Narain 
Hdfn (7) showB that diapositiooa lika tbo 
present are enforceable. 

The principal oonslderation where the 
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object montionod does not exhaust the 
corpus of the fund is ti) find out whe¬ 
ther tliore \v:i.^ !i genor il fcostainontary in- 
tentiou or purpose, liven tliovigli the 
object may bo speciiiod and fdie lieiiuest 
otherwise definite, if the law will not 
allow the application of the fund for the! 
purpose, it may be tint the Courts are 
not at liberty to infer a general lestanien- 
tary intention in favour of clnritv in 
general and to direct the application of the: 
property to other purposes ofachari-j 
table kind. That was in effect thedecisionl 
\u Doraisatvmy Pillai v. Saiulaiintham 
mat (8) to which the learned vakil drew 
our attention. In that case the proper, 
ties were endowed for a chatram which 
the testator intended to build. Before 
his death the chatram was not built. 
The learned Chief Justice and Coutts- 
Trotter, J., came to tlie conclusion that 
as tlie object for wliich the endowment 
was made had failed, the property lapsed 
into the residue. But here, as I pointed 
out already, the places wherein the chari- 
ties are to be performed are in existence. 
In recent years the English Courts have 
viewed with less disfavour similar be¬ 
quests bo charities. In Wordte sTruslees 
V. Wordie (9) it was held that 

a bequest to such charitable institutions or 
societies which existed for the benefit of women 
and children requiring aid or assistance of wbat- 
e\er nature, but the said institutions and socie* 
ties to bo under the management of Protestants” 

was nob void for uncertainty. Again in 

Camerons Trustees v. Mackenzie (10) 

‘■.i liequest of residue to trustees to distribute the 
same amonc such cbarituhle per¬ 

sons, or objecl> as they think dcbirablo” 

was held enforceable. And m Banner- 

man's Trustees v. Bannerman (11) 

‘‘a power in favour either of religious or charit¬ 
able instituiioDS, one or more, conducted accord¬ 
ing to Protestant principles’’ 

was held good. The primary rule is tol 
ascertain whether the object aimed at by 
the testator could be carried out without 
making a new will for him. Although 
there may be vagueness in the selection 
of the places or in the allocation of the 

funds, so long as it is ascertainable that 
the testator had a particular object in 
view and that he intended the funds left 
by him should be appropriated, to that 
object, Courts are bound to see that the 
persons ap pointed bv the testator do'tiot 

(8) L19151 201. 0. 225. 

(9) [19151 S. C. 3f0. 

(10) [19151 8. 0. 818. 

(11) [1915] S. 0. 898. 
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ImUiippropriate the (uods. The Corp.'.^ 
Soocitf V. Price {\.2), Bunting V. 
Morn 'll ( 13 ), Biacne v. Jachon (14) aod 
Attoniei/ Gcnerol v. Lawes (15). all show 
that il the Court can ascertain that there 
Wfii a general charitable intention, the 
fact that the particular object for which 
the charity was intended did not exist 
or that the fund intended for that charity 
could not exhaust the whole income will 
not he any reason for holding that the 
bequest failed either wholly or in part. 
As was [lointed out in Loscomhe v. TFi'nt- 
ringham (16). if it appears that thedonor 
intended that in any event the fund 
should he 'lev )ted to charity and that a 
particular institution was named merely 
as the charjncl hy which that intention 
iwas to be elfecte I, the whole fund will 
be regarded as having been dedicated to 
charity and the Court w’ill proceed to 
carry out the intentien of the testator on 
the princijde of cypres. The decision in 
Abdul Kader v. Bai Safiabn ill) h to 
the same effect. Mv conclusion on this 
part of the case is that there is a general 
charitable intention in the will of Ala- 
Vandar that the property left hy him 
should be appropriated for the perform¬ 
ance of charities in the three temples 
already mentioned, and, therefore no 
part of the bequest fails for want of defi¬ 
niteness. 

There is also another consideration 
which induces me to hold that the be¬ 
quest is valid. Exs. A fl) and B, two 
statements made by the testator, show 
that he intended to make a will like the 
present one and that he intended by that 
will to bequeath properties to the chari- 
ties. Mr. Raogachariar objected to re¬ 
ceiving these two documents in evidence. 
I think both the documents wero pro- 
perly admitted hy the lower Court. It 
may be that the suggestion of Mr. T. R. 
Ramachahdra Ai>ar that Ex. A (l) should 
be regarded as a codicil is somewhat far¬ 
fetched. The citation from Jarman on 
Wills, Voi. I, p. 35, that oven answers 
to interrogatories may be regarded either 
as a codicil or will may not apply to 
testamentary dispositions in this country. 
Under the Hindu Wills Act and the 
Indian Succession Act it is doubtful whe- 

(12j 1 J. & La. T. 49^ 

(13) 118541 19 Beav. 163=52 E. R. 311. 

(14) [18871 35 Ch. D. 460=56 L. J. Oh. 540. 

(15) [18491 8 Hare 32=19 L. J, Ch. 300, 

(16) Llf-501 13 Beav. 87=51 E. R. 34. 

(17) [1911] 12 I. 0. 702=36 Bom. 111. 


ther such informal declarations could be 
regarded as testamentary. But I think 
Ex. A (l) is admissible in evidence nnder 
S. 32, Cl. (7), Evidence Act. It is a 
statement taken by the Sub-Registrar in 
the house of the testator before register¬ 
ing the will, and it was made two days, 
after Ex. A. I think the language of 
Cl, 7, S. 32 covers this case. I also think 
that this statement is part of the res- 
gestae and as such receivable in evidence 
under S. 6, Evidence Act. As regards 
Ex. B it was a written statement filed by 
Alavandar in a suit brought against him 
to declare that part of the properties in 
dispute and some other properties did 
not solely belong to him. In his written 
statement he said that he had acquired 
the properties for the purposes of a 
charity and that he intended to make a 
testamentary disposition in that behalf. 
This is certainly a statement vvhich was 
opposed to the pecuniary interest of the 
person making it and as such is covered 
by S. 32 (3), Evidence Act. Reading 
Exs. A (l) and B along with Ex. A, I am 
of opinion that the testator had a clear 
testamentary intention in favour of 
charity. 

The next point for consideration is 
whether the trusts declared by the tes-t 
tatcr are public trusts or only private! 
trust as contended for by Mr. RaDgs-j 
chariar. I have already pointed out that) 
the use of the word “thaligai” should do! 
mislead us. The charities were intenw 
to be performed in three public relig^ 
institutions. One of the objects waste 
feed the devotees. I fait bo see how this 
can be regarderl as a private trust. The 
decision in Salhappnyyar v. Periasami 

(18) , which related bo a gift by the then 
zamindar of Sivaganga to his own reli¬ 
gious preceptor with a view to the pro¬ 
perty being utilized for a special purpose, 
has no bearing upon this question. 1° 
that case it was held that the gift 
primarily to the preceptor and that there 
was only a direction or a suggestion tha 
the property should be appropriated m * 
particular manner, and that consequently 
the beneficial interest vested in the pt®* 
captor. Nor has Trimbak v. Lakshnia^ 

(19) any bearing on the present question- 
In Sriranga Chariar v. Pranath^ 
tkihara Chariar (20) the grantj va^ 

(18) [18911 14 Slad, 1. 

(19) [18961 20 Bom. 495. 

(20) [1915] 301. C. 74. 
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person and an object was specified. It 
was held that it was not a public trust. 
These authorities are not applicable to 
oases where there is no bequest to any 
individual but only to charity. Before 
dealing with the question as to how the 
funds should be appropriated, 1 might 
deal with the contention of Mr. Ranga- 
cbariar that his client should be the sole 
trustee. It is true that the suit was 
instituted within six months of the death 
of the testator. Nonetheless the evidence 
in this case shows that the personal 
habits of defendant 1 are of such a nature 
as would justify co-adjutors being ap¬ 
pointed along with him. Moreover I 
cannot shut my eyes to the fact that de¬ 
fendant 1 claimed in this suit tliat no 
part of the property should go to the 
trust. At the same time I am in agree¬ 
ment with Mr. Kaogachariar that dcten- 
dant 1 should not be wholly removed. 
The best course will be to appoint two 
more trustees, of whom one at least 
should 1)0 a non-Brahmin, to co operate 
with him in the management of these 
properties. It is desirable also that de¬ 
fendant 1 should be given a salary to see 
that the charities aie properly conducted. 
The details of the scheme will be left to 
the lower Court. 

This brings me to the last question, 
whether it is open to us to direct the 
application of the income to objects other 
than the performance of Thaligai in the 
temples. I do not at present propose to 
do anything more than indicate in the 
general way the objects on which the 
fund may be spent. On a rough calcula¬ 
tion the income which is likely to be 
derived is about Rs. 8.000 a year. Alter 
paying the expenses of the management 
and the rernunaration of the trustee, 
there may be a balance of about Ks. 0,000. 
In my opinion one fourth of it, namely, 
Rs. l,50O sboul I be spent in the three 
temples, Rs. 600 in each, for the purpose 
of feeding people and conducting Utsa- 
vams. The balance should be utilized 
for giving religious instruction. Mr. 
T. R. Ramachandra Aiyar, without seri¬ 
ously objecting to the allocation, of any 
portion of the income to education, made 
us understand that such a provision in 
the scheme must not be taken to have 
been made by consent of the parties. As 
the question regarding the application of 
surplus income comes op before the Courts 
very often, I propose to deal with the 


jurisdiction of the Cuurb in such matters' 
Although the extent of jurisdiction over 
bem[)les exercised by the ancient kings of 
the land is not traceable iu any of the 
writings handed down to us, there can be 
rio manner of doubt that the alt'airs of re¬ 
ligious institutions were directly under 
the control of the sovereigns. The Muze- 
rai Department of Mysore, and the con¬ 
duct of temple atlairs in Travancore and 
Cochin all point to the conclusion that 
the administration of Devasb:^nams has 
been and is a department of the State. 
Lven mutts are subject to Governmental 
supervision. The rnutt properties in 
Mysore often pass into the hands of the 
Government with a view to their more 
efficient inanagemeut. There is no re¬ 
ason for presuming tint a diilerent state 
of aflau's pre\ailod in ancient India. 

itegn. / of 1817 states in tlie preamble 
that 

it in the <3uiv of thu I'lovcronienf to provide 
that all .3ucb endowment-) be applied aocordmi; 
to the real intenl and will of tho graaior.” 

It is nob unreasonable to assume that 
such alduty was inherited from the ancient 
sovereigns of the land, although the notion 
that the sovereigns is bound to admi¬ 
nister ecclesiastical affairs properly is an 
English idea_ as well. In Koutilya’s 
Arthasastra, in the chapter headed “Re- 
plenisbment of the treasury,” some 
Machiavelliau advice is tendered to tho 
king regarding the appropriation of tho 
temple income. The minister, like those 
that served some of the English Kings, 
seems to have been concerned only with 
aiding the king in securing money for 
temporal purposes without reference to 
toe morality or legality of the attemi-ts. 

I have referred to Chanakya’s disingonu- 
ous advice bo the sovereign only for tbo 
purpose of showing that the revenues 
from the temples were indentod. upon 
rare occasions, for the general adminis- 
tration of the land. There is evidence 
that in the days of the East India Com- 
pany the surplus income from the temple 
properties was appropriated to general 
purposes. Controversies are still carried 
on by individual institutions claiming a 
refund of such income. In more recent 
ywrs, the legislature has enacted a law 
(vide the Tirupati Devastanam Act) 
authorizing the utilization of a portion of 
the temple income for the purposes of 
advancing secular education. Courts have 
aanotioned expenditure for imparting in- 


066 Madras Mutiickrisrna v. Eamchandra (Seshagiri Aiyar, J.) 1919 


in Sanskrit and Tamil (vide the 
?^c!io;uo ior the Kal■ne3^v^ram Devasfca- 
nain). 1 see no reason for holding that 
these instances liiive been considered by 
religious devotees as amounting to a mis¬ 
application of the temple income. A re. 
markable letter by the Kajah Sarabhoji 
of Tanjore, dated 28th January 1801, ad¬ 
dressed to the then British Resident 
shows in what spirit and with what in¬ 
tents religious charities were gifted and 
administered. After referring to the fact 
that persons from all over India travel 
by foot to Rimeswaram where Chatrams 
have been built, the letter says: 

“For the accommodation of these travellers 
principally, the chatrams have been established 
and to each of them a pagoda, choultries and 
schools are annexed.’’ 

Then the nature of the charities is ex¬ 
plained. Then follow these sentences: 

“In each chatram, a teacher to teach the four 
Vedams is appointed and a school master and 
doctors skilful in the cure of diseases, swellings 
and the poison of reptiles. All the orphans of 
strangers who may come to the chatram ate 
placed under the cire of the school-master. They 
are also fed three times a day and once in four 
days they are anointed with oil They receive medi¬ 
cine wlien tbev require it. Clothes also arc given 
to them and the utmost attention paid to them. 
They are instructed in the sciences to which they 
may express a preference aud aft-‘r having 
obtaiued a competent knowledge of them the ex¬ 
penses of the jnarriage are defiM\ed.’’ 

The above extract explains with what 
6 ye ancient kings looked upon the dis¬ 
pensation of charities. I have been at 
pains to find out whether the Hindu 
Shasbras countenance the distinction bet¬ 
ween religious and charitable purposes. 
My research shows that in India religious 
purposes have been considered only as a 
branch of the charitable purpose. Jai- 
mini in his Sutras says: " ^ - Dharma 

or charity is that which is ordained" 
K. L. Sarkar in hisMimamsa Rules of In¬ 
terpretation rightly points out that this 
ordaining is nob from the vedas alone, it 
may be from the Smritis and some of the 
accepted itihasas and puranas as well. 
When the Tanjore Rajah in providing for 
the safe conduct and comforts of the 
pilgrims considered that education is a 
form of charity which would enable the 
donor to attain salvation, he interpret 
ed truly the shastraic injunctions in this 
behalf. Vaidyanatha Dikshitar, who has 
in his monumental work prescribed the 
duties of house-holders, discusses at some 
length the form and nature of charity 
best calculated to lead a man to heaven. 


He first quotes a very well-known text 
from taittiriya Upanishad on the ex- 
cellence of dharma: Then he quotes 

a few very apt slokas from Manu: 

Id the matter of Danam the Veda says: 

All beings praise Danam. Everything 
rests on Danam. Therefore, it is said that 

Daman (gift) is the noblest and the 
supreme.” Manu says: 

“There are three classes of the highest gifts: 
namely, the gift of cows, land and saraswathi, 
vi^., (learning). Gift of learning is more praise¬ 
worthy than giving of food. In learning, Para 
Vidya (knowledge relating to tbe Para Brahman) 
—is considered to be superior. And therefore 
Swarga (Heaven) and Jloksba (salvation) ate 
vouchsafed to the donor of such knowledge. He 
who imparls knowledge to tbe ignorant or cons¬ 
tructs rest houses, attains the same merit as a 
person *wbo has gifted land.” 

From the above extract it will be seen 
that among all the commendable gifts the 
gift of a cow, of a piece of land and of 
education are considered to be the 
noblest. Of these three, the gift of 
education is more praiseworthy than the 
other two. In education, "that which 
imparts to the donee a knowledge of the 
supreme is to he preferred." It is clear 
from the above Smriti text that Manu 
regarded vidya dharmam or gift of edu¬ 
cation of any kind as conducive to 
salvation. His preference of Para \idya, 
education relating to a knowledge of 
Para Brahman, shows that in his opinion 
every endeavour to remove ingorance and 
to infuse light is acceptable to Hod. Id 
the face of such a prcnouncemeot, it 
would be absurd to argue that a general 
gift by a devotee intended as a propitia¬ 
tory offering to God would be misspflDt 

if a portion cf it is utilized for giving 
secular education. The hnal schecn® 
approved by the District Board of Taojof® 
for the utilization of the surplus funds 
shows that they edrried out the letter 
and spirit of the instructions given by 
Raja Saraboji in the letter already 
referred to. What the District 
and the legislature have done is 
beyond the competence of Courts wbic 
act as the sovereign’s delegated authority 
in conserving and properly administering 
charitable gifts. 

The difficulties we are experiencing ar® 
traceable to the constitution of com¬ 
mittees under Act 20 of 1863. The super¬ 
vision of the sovereign power ceased, an 
with it the power to apply the surp us 

income to purposes most 

the general welfare and comforts of 
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devotees. The first committees applied 
their raiods to conserving the income and 
to spending it on rituals and ceremonials 
which the common people most desired. 
They were not given the powers which 
the sovereign exercised. The Act was so 
drawn up as to leave most essential 
matters unprovided for. The earlier 
trustees owed their appointments, in not 
a few cases, to the accident of being 
temporarily in charge of the affairs of an 
institution. The result has been dis. 
astrous. When an ineffective law is ad¬ 
ministered by a person anxious to be 
maintained as trustee, and who feels that 
he is responsible to no one, there is bound 
to be peculation and mismanagement. 
The multiplication of utsavams is due 
more to a desire to find channels of ex¬ 
penditure which might give a profit to 
the spender than to serve the legitimate 
wishes of the devotees. Moneys have been 
recklessly allotted for these tamashes, not 
m a few instances, to the detriment of 
the more legitimate ceremonials in the 
temple. I am glad that it has been re¬ 
cently ruled that money borrowed for 
fireworks is not chargeable on the trust 
J^^ Adiraja Arsu v. Shti/c Sudan Sahib 
(21J. I do not believe that sane men 
would seriously advance the theory 
that it is more pleasing to God that 
moneys should be spent in fireworks and 
|n engaging dancing girls tlian in impart- 
education to tho sons of the devotees 
There can bo no manner of doubt as to 
the wishes of the peoide on such matters. 
i3ut we have unfortunately a machinery 
for the administration of religious insti 
tutiops which gives scope for abuses of 

a serious kind on the part of those en¬ 
trusted with the management of such 
mstitations. 

The Hindu Shastras, as I pointed out, 
attach great importance to the imparting 
of knowledge. True religiousness, accord, 
ing to Hindu notions, is possible only to 
those who are learned. I fail to see why 
the application of temple income to the 
promotion of knowledge, which in the 
mam must lead a man aright, should be 
considered improper. No doubt when a 
devotee ear-marks the offering for a par. 
ticular purpose, it is not open to the 
authorities to divert it toother pur- 
pows. Even, here, when the purpose is 
legitimately satisfied by the applioation 
of a por tion of the income, the baUn^ 
(81) (1918] 4i I. 0.816. 


can be devoted to the promotion of use- 
ful knowledge, l^ufc in the vast majority 
of cases wliere the oll'orings are contri¬ 
buted without any sot purpose, (he nnna- 
gement will lie justiliol in applying them 
to purposes connected with (he deliusion 
of knowledge. A sufficient portion of the 
income may he spent on si'cctacular de. 
monstratioDS which attract and plea<e 
the ordinary worshipper. IJo often de¬ 
sires that the deity should liavo such 
accompaniments to festivals and cere- 
monies as would please the eye and give 
an air of magnificence and of sumptuous- 
ness. But panderings to such cravings 
should have limits. I do not say that a 
puritanic standard of religiousness should 
be imposed. But it is not the function 
of the managers to encourage observances 
which have no connexion with the fun- 
damentals of religious worship. In very 
many instances, expenditure on tamashes 
produces the opposite effect. The wor- 
ship of the deity is lost sight cf, in the 
desire to witness the amusements ; and 
not infrequently, vice is encouraged and 
spread by these practices. I have no 
hesitation in saying that the modern 
developments regarding processions lead 
the people far away from the paths of 
religion and are calculated to bring it 
into disrepute. I think there is nothing 
in the religion of the Hindus, in their 
traditions and in the consciousness of the 
people, which will compel Courts to res- 
pect prejudices which sap at the root of 
religion and which jK-rvert and not ad- 
'ance its precepts, 'iherefore whenever 
the grants made (o religious institutions 
are not ear-marked or, if earmarked, are] 
not intended to exhau.st the recurring in- 
come, and whenever they are made as a 
pneral thanks offering, it is proper and 
legitimate to direct their application to 
the promotion of knowledge. 

There is one other aspect of the ques¬ 
tion. The donations made to a deity 
often take the strictly legal aspect of 
chanty as understood by English law- 
yers. Grants for feeding the devotees, 
for giving them shelter, for giving them 
water are m^e in connexion with reli¬ 
gious institutions. Grants are frequently 
made to reward persons who chant the 
Vedas or the Prabhandam when the utsa- 
vams are in progress. I cite these in¬ 
stances to show that in the eyes of a 
donor, the feeding of the poor and the 
encouragement of educated men are re- 
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gar.leJ as purposes gratifying to the 
deity ? If that is so, how caa a manage¬ 
ment be charged with misapplication, if 
it uses the surplus funds to enable young 
men to gain knowledge or to give them 
food while reading in schools and col¬ 
leges? In England it has been held that 
the advancement and propagation of edu¬ 
cation and learning are charitable pur¬ 
poses ; see Whicker v. Hume (22J. I 
think this principle is applicable with 
greater force to Indian conditions. In 
Thompson v. Thompson (23/ it was held 
that where the gift is general and in¬ 
direct, its application to provide a fund 
for unsuccessful literary men would be 
valid. Where the relief of poverty is 
the object of the donor, it has bcea held 
that the object can be cftectuated by the 
apprenticing of poor children or by giving 
pensions to destitute men : see Attorney- 
General v. Minsliull (24) and Attorney- 
General V Wansay (25). In Estim, 
hi re : Pritchard 'v. 'Thomas (26), ap¬ 
propriation of such funds for founding 
homes for lady teachers was upheld. In 
Uallv. Derby Sanitary Authority {21) 
the establishment of orphanages from 
such funds was held to bo proper. Fur¬ 
ther, as pointed out by Mr. Ganapathi 
Aiyar in his Hindu and Mahomedan En- 
dowmenfes, p. 58, the Hindu Shastras do 
not draw a sharp lino of distinction bet¬ 
ween religious and charitable grants. The 
word ‘'poorta” which signifies pious acts 
open to all classes of society connotes 
both religious and charitable acts. See 
also West and Buhler, pp.‘206 and 207. 
It would therefore be idle to impute to 
Hindu devotees an intention that in mak¬ 
ing offerings or donations they contemp¬ 
lated purely religious purposes asopposed 
to charitable purposes. 

I have thus far endeavoured to show 
that the trustees of a temple would be 
acting well within their powers in Using 
temple income to promote knowledge. As 
regards the functions of the Court in such 
matters, there can be no doubt. I pointed 
out in Siiharam Chetty v. Subramania 
Aiyer (28) that the Courts in this country 
have inherited the jurisdiction of the 
Chancery Courts in England. In a Tin- 

(227118681 7 H. L 0. 124=23 L. J. Oh. 376. 

(23) [1844] 1 Coll. 381=8 Jur. 839. 

(24) LITQ-Sl 4 Yes. Juo. 11=31 E. R. 6. 

(25) L18081 15 Yes. Jun. 931=33 E. R. 742. 

(26) (19081 72 L. J. Oh. 687=89 L. T. 88. 

27) [1886] 16 Q. B, D. 163=55 L. J. M. C. 21. 

(28) (1916339 Mad. 7C0=32 1. C. 211. 


nevolly case, Chidambaranatha Than- 
hiran v. Nallasiva Mudaliar{29), which 
I decided sitting with the learned Chief 
Justice, I held that just as a Court of 
Chancery would not allow a trust to die 
for want of a trustee, so also the Indian 
Courts have ample powers to give direc- 
tions towards the application of the trust 
income even though the trustee may not 
himself be competent similarly to apply 
it. The doctrine of cypres should 
receive as extended an application as pos- 
sible so as to give effect to the true intent 
and aim of the donor. His lapses, his 
ignorance and his failure to understand 
the situation should not fetter the Courts 
so long as the purposes specified by him 
are not violated. 

It was pointed out in Attorney-General 
V. Laues (l5) the juris'.iictiuu of the 
Courts of Chancery should he exercised 
with a view to prevent the failure of the 
donation altogether. Courts in this 
country should act on the same principle’ 
In the present case I have held ihatther® 
is a general charitable intention. The 
mode of carrying it into etlect is not pro¬ 
vided for with any certainty. It would 
bo absurd to suggest tliat the Rs. 6,000 
should rte wholly spent in Tbaligais. The 
truth is that the donor intended that hie 
earnings should be spent in the temples 
without taking care to provide how they 
should be spent. His mention of Thaligai, 
was meant to be illustrative and not 
exhaustive. The evidence to which Mr. 
Bamaohandra Aiyar drew our attention 
shows that in his lifetime. Alavandar 
spent monyes for other religious purposes 

than giving Thaligais. Very likely the 
testator did not expect such a large in¬ 
come from the properties. He was not 
educated enough to give the necessary 
directions in his will for the proper al¬ 
location of Ibo income. That duty can 
be performed by the Court. As was 

pointed out in Onunanney 

(30), Courts have often to supply defects 

of this nature in a trust bequest. 
pointed out before, when the mode in •' 
cated by the donor cannot reasona y 
exhaust the income, the doctrine of cy¬ 
pres can be invoked. In Englaod- ^ 
appropriate mode of effectuating a chari¬ 
table trust is by sanctioning a sche®®' 
The case-law on the point is 
marized in 4 Halshurv. para.^ Sln._ 

729)’(19171 4l’Mdd. 124=42 I. 0. 866. _ 

(30) (18231 Turn & R. 260= 37 E. R- 
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this judgment has already become lengthy 
I shall couteot myself by extracting the 
passage here : 

“Ascbemeis geatmlly necessary on anyc'.- 
pres application of a charitable trust unless tiie 

rcl N in detail. Schemes are 
also required where the trusts ol the instrument 
of fouudatioQ are ambiguous ct insufllcient and 
no particular objects are defined, or where there 
are uo trustees, or the trustees arc dead or re¬ 
fuse to act or where there has been au increase 
in the revenue of the charity, or the persons 
managiug the charity have misapplied its pro¬ 
perty, or where for any other reason it is thought 
expedient to regulate the administration of the 
charity." 

In my opinion S. 92, Civil P. C.. gives 
Indian Courts similar powers. In the 
present case, the scheme should be of 
such a nature as to give effect to the 
expressed intention of the testator and 
to apply the surplus income for educa¬ 
tional purposes. Without undulv letter- 
ing the discretion of the lower Court, I 
may indicate the main lines on which the 
scheme should be framed : (a) An estah. 
lishment for collecting the income should 
be sanctioned, not exceeding Es. 500 a 
year , (b) Defendant 1 should be paid 
Ks. 40 a month for superintending the 
charities ; (c) with him should be as- 
sociated two more trustees of whom one 
at least should be a non.Brahmin ; (d) 
Rs. 1,500 out of the net income should 
he spent in Thaligais and Utsavams ; 
Rs. 5d0 in Tiruvedanthai and Mahabalil 
puram to be spent on the Tirunak- 
shatram day ; and Rs. 500 to hemtilized 
for purchasing Prasadam in Tirupati 
during Brahmotsavam to feed non-Brah- 
min worshippers ; (ej the balance should 
be spent for giving religions education in 
Tamil Prabandam. With these sugges. 
tions, the appeal is dismissed. Costs of 
both parties in both Conrts will come out 
of the trQBt fund* 

s.n./r.k. Appeal dismissed. 
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Spencer and Krishnan, JJ. 

V- Subramania iyyar—Counter-Pe. 
tibiouer—Appellant. 

V. 

Mulla Veeltil Astan Koya — Petiti¬ 
oner-Respondent. 

Appeal No. 369 of 1917, Decided on 
22Dd August 1918, against order of Dist. 
Judge, Sooth Malabar, D/- 24tb Septem¬ 
ber 1917, in civil Misc. Petn. No. 160 
of 1917. 

(i) Mfthocnedftn LftW-^Gift^DeliTery of 
•tifin U oeceitory to comyloU lift*—Gift to 


minor under prolection of donor unaccompa* 
nied hy delivery-There is presumption of 
intention to complete transfer. 

I Jcliv‘ r\ rf M'siri nocessirv in the 

CAse uf gi(l9 by Miiboniviiiitis in nrdcr to com¬ 
plete the Rid M*i whf^ro u lather or craudfiither is 
living ivilh Ills uiinnr y'tn or i^faud^nn and ni ikes 
a dcchiralion of aiiv riit^pnto anseii, 

^uch a docliralicn would K. sulliciirit to lai^c a 
[)iVsum[.tiou in f.ivojr of liie Itfor that the 
former intended to com|doie Ihr tumsfer. Hut 
in order to relnit Ilut pre.^umpti m, or on the 
other side to sirouKlhcn it otlicr indicii of the 
transfer of possession may hp 1 ic ki d to such as 
the Httornmeut of teiMutUo tin* .lonce, the mu¬ 
tation of names in the Collector’^ realtors and 
the apidicatioo of the pr'.»flis of tho prcpcrty 
gifted, as such facts mav show that the all-gej 
gift was or waft not intended to oncrato as a 
transfer to tlio donee, la cases of gifts by a 
^laboinedan father or grandfather to his minor 
son or grandson under the protection cf the donor 
if it be shown that the minor has the benefit of 
the produce of the lands that fact would indi¬ 
cate that transfer of ownership hns bren made. 
The burden of proof is not in the fir^t instance 
on the minor cr anyone wh) stcks to ^^upport 
the jrift to show that the income of iho property 
wa^ spent for the minor's benefit. On the other 
hand the person who seeks to invalidate the gift 
must show that in spite of the gift the douor con¬ 
tinued to deal with the propertv as if it was bid 
own. IP G70 C 1; P 071 C 1. ‘>; P 072 0 1] 

(b) MahomedAn Law-^Gift —Grandfather 
making gift to minor grandson -Fact that 
father ic alive and living in same house does 
not invalidate gift. 

The fact that the father was alive and living 
in the same house with the grandf itlicr when a 
gilt was made by the latter to his niiuor grand- 
son will not invalidate the gi(t» In such a case 
acceptance could be made by tbe guardian of the 
minor donee, [P 671 C 2] 

T. i?. Ramchandra Aiyar, C, V. Anan* 
thakrishna Aiyarand K. P. Bamakrishna 
for Appellant. 

S. Swaminadhan &adK. Kuttikrishna 
Menon—lov Respondent. 

Spencer, J. —This is a case of agift of 
property by a Mahoraedan grandfather in 
favour of his grandson. Two cases of 
gifts by Mahomedan grandparents in 
Ibeir grandsons have come before 
this Oourt in recent years. They are re- 
portel: Fakir Nynar Muhamed Rowtker 

v.KandasawmiKulathu Vandan ( 1 ) and 
Alamanayakuntgari Nabi Sab v. Muru. 
hull Papiah (2). The latter was a case 
similar to the present of a gift made 
to a grandson during the lifetime of his 
father at atime when all the three lived 
together in the same house. One of these 
cases had the advantage of being heard 
by Abtlur Rahim. J., and tbe other had 
the alv anUgn of hfttnv hnaH hv TviKU. 

Ill llSl-i) Hi Jlid. l‘.i0=U I, C. 993, ' 

(a; 11915] 29 1. 0. 439. 
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The wliole question of gifts to minor 
^un- has again been elaborately and 
loarnedly discussed by Tyahji. J., in 
J. 'initan Bt v. Fatima Bil>i ['i). From 
these rulings and from whit the text¬ 
books say on tlie subject it appears to be 
sound law that although delivery of sei¬ 
sin is necessary in the case ot gifts by 
Mahomedans in order to complete the 
gift,.yet where a father or grandfather is 
living with his minor son or grandson and 
makes a declaration of gift before any 
disjiute arises, such a declaration would 
be sufheiont to raise a presumjjtion in 
favour of the latter that the former inten- 
cled to complete the transfer. Butin order 
to rebut that presumption,or on the other 
siile to strengthen it other indicia of the 
transfer of possession may be looked to 
such as the attornment of tenants to the 
donee, the mutation of names in the Col¬ 
lector’s registers and the application of 
the profits of the property gifted, as such 
facts may show that the alleged gift was 
or was nob intended to operate as a 
transfer to thedonee. It is also stated in 
Mamanaijakunigari Niihi Sab v. Muru- 
kuti Papiali (2), that a gift to a minor 
will nob fail merely because the person 
who takes charge of the subject of the 
gift on his behalf is not his father and at 
p. 741 (of 29 M. L. J.), where a grand¬ 
father, father and son, all live together 
in OU0 houae, it will not materially att'ect 
a gift of lands which inmate of the house 
is in actual care of the minor, but if it 
be shown that the minor has the benefit 
of the produce of the lands that fact 
would indicate that a transfer of owner, 
ship has been made. Now in the present 
case the gift deed. Ex. A, oontains a 
declaration that henceforth the donee 
should have possession and hold the pro¬ 
perty by himself or through others, pay 
the Government revenue, and the pura- 
pad due to the jenms, attorn to the jen- 
mis and take renewals from them in his 
own name when necessary, recover the 
properties in the possession . of the 
tenants with the rent or cause them to 
attorn bo him and so enjoy the properties 
for ever. 

Thera is a further statement that the 
documents of title were therewith given 
to the donee. In the schedule attached 
to this gift deed under the heading of 
possession the donee’s name appears as the 

(3) [1915] 31 I. 0. 546. 


Koya (Krishnan, J.) 1919 

present possessor and the donor’s as the 
previous possessor of the lands gifted. 
The District .Judge in this order ob. 
serves that witnesses 2 and 3 for the 
petitioner gave evidence that the grand¬ 
son s parents acknowledged the gift in 
his favour. No such statement appears 
in their evidence, so far as \ve are able to 
see, and the respondents’ pleader has 
been unable to refer us to any such state¬ 
ment. It is however in evidence that the 
revenue was paid on behalf of the minor 
and that he was enjoying the property. 
As this refers to a state of things which 
existed after the grandfather, Athan, 
died, it does not assist us in tho determi¬ 
nation of the question whether there was 
a transfer of possession during Athan's 
lifetime. But on the other side the 
counter-petitioner adduced no evidence 
to show that Athr.a continued to enjoy 
the property even after he had gifted it 
away, and therefore the legal presump¬ 
tion remains that the minor, who was 
living with his grandfather, enjoyed the 
benefit not only of the house bub of the 
produce of the land also. The District 
.Judge was tlierefore right in finding on 
the ovidonco heforo him that the gift was 
a complete and valid one and that the 
properties now souglib to be proceeded 
against in execution were not liable to he 
attached for Athan’s debts. The civil 
miscellaneous appeal must be dismissed 
costs. 

Krishnan, J. —The only point argued 
by the appellant’s vakil in this case is 
that the gift evidenced by Ex. A, is in¬ 
valid under the Mahomedan law as it 
was not completed by the delivery of 
possession of the properties included in 
it, by the donor Athan to the donee As¬ 
san Koya or to his legal guardian, his 
father Pokku, he being a minor. The 
District Judge rejected this contention 
and upheld the gift and after careful 
consideration, I am inclined bo think 
that his judgment is right. No doubt 
the ordinary rule of Mahomedan law is 
that a gift is nob valid till it is com¬ 
pleted by the delivery of the property 
given so far as it is capable of such deli¬ 
very. This rule is stated by Sir B. K. 
Wilson in his book on Mahomedan law, 
para. 301, as well as by Mr. Ameer Ali io 
his book, Edn. 4, Vol. 1, p. 112; it is also 
stated in Baillie’s Digest, p. 520, and it 
has been recognized by the Courts : see 
Choudhri Mehdi ' Hasan v. 
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Masan (4), VnhazuUah Sfthib v. Boya^ 
pati Nagayya (5) and Ismal v. Ramji 
Sambhaji (6). The Privy Council re¬ 
cently held that the registration of the 
deed of gift is not a proper substitute for 
the delivery of possession : see Sa<Uk 

Husain Khan v.Hashim Ali Khan (7). 

There is however a well-recognized ex- 
ception to the above rule. It is stated 
by Sir R. K. Wilson in para. 303 of his 
book in the following words : 

No transfer is necessary in the case of a 
gift by a father to his infant son, the declaration 
of gift being considered to change the possession 
by the father on bis own account into possession 
as guardian on his son’s account, and the law is 
the same in every other case where the donee is 
a minor in lawful custody of the donor.” 

Though tho gift in the present case 
was by the grandfather to the minor 
when his father was alive, it is found, 
and the Boding has not been disputed by 
the appellant’s vakil, that at the time 
of the gift the minor was living with his 
grandfather under his care and in his 
custody. The parties are Moplas of 
South Malabar and as is usual among 
them, Athan and several of his sons and 
their wives and children were all living 
together in the same house as one family 
It was a matter of difference of opinion 
at one time between the early Maho- 
medan lawyers whether, when the child 
was in the charge of the grandfather the 
brother, the mother or the uncle, a gift 
made to it by one of them or by a 
stranger could be validly taken posses- 
Sion of for him by the person in charge 
lOf the child when the father was present 
,and capable of taking, and whether such 
acceptance was enough to validate the 
gift. It seems to be now settled that 
such acceptance is sufficient and the gift 
is good in law. This question is dis 
onssed at some length by Mr. Ameer Ali 
mhisbook.Vol.l, pp.124 to 130. in 
Baillie 8 Digest also it is stated in the 
chapter on gifts that 
bejidcB the father and the grandfather, the 
brother, the paternal uncle, the mother and 

^ favourable con- 
posfleseiono/ a sift 

“‘“O'’'ben be U in theiTfamily.” * 

That being so where such a person 
makes a gift to a minor it follows that no 
egress acceptance or transfer of nna««R. 

(4) 11906] 28 All. 489=83 I A 68 fP (M- 

fi) 11907] 80 Mad. 619. “ 

(6) 11899] 23 Bom. 082. 

(7) A. J. B. 1910 P. 0. 27 = 88 All 627 = ftn 
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sion is needed to complete the gift. The 
declaration of his intention to hold tho 

» • . of the minor makes, 

his possession thcreufter the possession 
of the minor. Tho fact that the father' 
of the minor is alive and present when 
such a gift .is made does not atlect its 
validity. .In a similar case of a gift Ijy ai 
grandfather to a minor gran Ison living 
with him in the same house, his father 
being alive, it was held by this Court 
that the absence of proof of delivery of 
possession of the subject of the gift to 
the minor’s father was not fatal to tho 
validity of tho gift; see Alawauaycu 
Icunfgari Nabi Sabv. Murukuti Papiah 
(2). I must therefore hold that the want 
of evidence of an actual delivery of pos. 
session of the properties by Athan to any 
one on behalf of the minor Assan Koya 
does not invalidate the gate to him. The 

subject-matter of the gift in tho present; 

case was the kanom right under G 
that .Athan had over the properties and 
not the properties themselves. The reci. 
tals in Ex. A show that Atlian purported 
to transfer possession of the properties 
and hand over the documents, (apparently 
the kanom deed and the leases from 
tenants in possession) to Assan Koya - it 
IS a fair inference from this that if he 

possession 

was held by him on behalf of the minor. 

already 

cited, Alamanayakunigari Nabi Sab v 
Murukuti Papiah (2) that: 

“ the real question in these cases ie tti,.*;.. 
after the gift thf donee was given the benefit of 
the subject of tbc gift or whether its produce 
continued to bo taken and dealt with bv the 
donor and applied to bis own benefit just as he 
bad done before making the gift.” 

The question still remains whether the 
gift 18 to be held valid or invalid when 

either side. 

Hkrthfl in a case 

Ike the present where the minor is being 

fed and clothed and taken care of by the 

donor that the donor holds possession 

and collects the income on the minor's 

behalf , m fact it seems precisely on such 

the actual transfer of 
possession necessary in ordinary cases of 

mini the case of such 

minors under the Mahomedan law. It fsi 

therefore clear that the burden of proof 

in this case is not in the first instance 

on the minor or on anyone who seeks to 

support the gift to'show that the income 

01 the property was spent for the minor’s 
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jbenefit. On the other hand, the person 
vvIh) seeks to invalidate the gift nmst 
Ishow that in spite of the gift the donor 
^continued to deal with the property as if 
’it was his own. This question did not 
exactly arise in Alavi'mnyiikunig'iri Nohi 
^ahv. Mur-iikuti Papioh (2) as the iind- 
ing submitted by the District ludge on 
which the gift was declared invalid was 

" that the produce of the land was not applied 
to the use of the donee but, on the coutrary, 
contiiuiod to he applied in the same way as it 
was before the alb/ged ^ift." 

In the case of Rahimnn Bi v. Mahomed 
Fatima liili (8) the deed of gift itself 
showed that tlie donor (who was the 
father of the donee) purported to reserve 
in his own favour what in effect was a 
life intere.^t ; it was on this ground that 
it was distinguished by one of the learned 
Judges who decided it, in his latter judg¬ 
ment in Alamanayakunignri Nabi Sab 
V. MurukutiPapiah (2). it is thus clearly 
distinguishable from the present case. 
There is no reliable evidence on the at¬ 
taching creditor’s side in this case to 
prove any act or conduct on Athan s part 
inconsistent with the presumption that 
he held possession ol the properties on the 
minor’s behalf after his gifttohim. Athan 
died about three monfhs after the execu¬ 
tion of Ex. A. Though Ex. A provided 
tliat the donee should pay the Govern¬ 
ment reveinie on tiio lands and the rent 
or purapad to the jentni, Athan made no 
payments either for himself or for the 
minor as he died before they fell due . 
and when they did fall due there is^ reli¬ 
able evidence to show that the minor’s 
mother paid it on his behalf. She has 
over since continued to make the pay. 
ments as they became due from time to 
time. Athan’s heirs apparently never 
objected to this course. The jenmi has 
recognized Assam Koya as the kanomdar 
under Ex. C and the tenants in posses¬ 
sion of some of the lands included in the 
kanom Ex. 0 have attorned to him 
though no doubt all this was done after 
Athan’s death. But no inference adverse 
to the validity of the gift can be drawn 
from the fact that these things were not 
done in Athan’s lifetime as be lived only 
for a short time after the gift. What 
evidence there is in the case is thus in 
favour of ttie validity of the gift thau 
against it. The gift w.asnot disputed till 
Athan's creditor, the a ppellant bef ore us, 
“(SrAVirK. I915’MaJ. l—i'd I. 0. 651. 


attached the properties in execution pro¬ 
ceedings from whicli this appeal arises. 
In these circums ances it seems to me 
that there is no ground made out here 
for invalidating the gift. 

If the transfer of possession of the 
properties gifted was required to validate 
the gift the burden of proof would have 
been as argued by the appellant's vakil 
on the donee to prove that it was com¬ 
pleted by delivery of possession by the 
donor during his lifetime : see Chau- 
dhri Mehdi Hasan v. Mtihammad Ha¬ 
san i-^). Butin the present c.ise, as I 
have already held, the burden is on the 
appellant and not on him. As the only 
point raised before us against tlie vali¬ 
dity of Ex. A fails, this appeal must be 
dismissed with costs. 

S.n./r.K. Appeal dismissed. 
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Ayling and Krishnan, -IJ. 

Ramaswami Goundan —Petitioner, 

V. 

Kali Oojtndan—Opposite Party. 

Civil Revn. Petn. No. Ill of 1918, De- 
jided on 3lst October 1913 against or- 
3er of Dist Collector, Trichinopoly, D/- 
IGth August 1917. 

(a) Madras Estates Land Act (1908), S. 192 
— S 192 vested the High Court with powerof 
revision under Civil P. C. (5 of 1908). S. 115. 

Section 102. Madras Estates Land Ad, renders 
S. 115. Civil P. C., applicable to all suits, 
and other proceedinfis under tho former M 
and thus vests the High Court with tbepo"” 
of revision in respect of orders passed uDd« InM 
Act. 

(b) Civil P. C. (1908), S. 115 -Exereiie ot 

power of revision is discretionary. 

The exercise of power of revision is 
discretionary, and where the petitioner a 
already applied to the revenue authotilies 
out success, the High Court will 
exercise its power of revision unless J 

called upon to do so to prevent a i) 

^“(cTM-dras Estates Land Act (I'nf 
S. 131—Deposit required by S. 131 
made for last day owing to absence ot p 
tiding officer—Deposit mode next *7 

lid 

Where the deposit required by S. 131 
be made on the last day of the time a 
owing to the absence of the presiding ' 
a deposit made the next day will 
requirements of the section. I'*'. , 

K. V. Sesha Aiyangar—lor ’ 

L. S, Veeraraghava Aiyar''io'‘^ Opp 

site Parties. . . .{ 

Ayling, J. —This petition arises ou 

an order of the Deouty 
Namakkal under S. 131, Madras a 
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Land Acfc, setting nside a sale for arrears 
of rent. The preliminary objection is 
taken that this Court has no power to 
revise such an order. 1 do not thmk 
this objection can be upheld. Ibis true 
that S. 205 of the Act (read with the 
Schedule, Part B, No. 19) gives a power 
of revision to tlie Board of Revenue 
or the District Collector in the case of 
SQoh^an order; and in the present case, 
petitioner has invoked the interference 
of both the authorities named without 
■success. But S. 192, renders S. 115 of 
jthe present Civil P. C. (old S. G22) 
applicable to all suits, appeals and other 
proceedings under the Madras Estates 
jCjand Act. It may seem undesirable 
jbhat the power of revising the same order 

should vest in two authorities so differ¬ 
ent in their constitution and ordinary 
procedure as this Court and the Board 
of Revenue, and one may wonder whe¬ 
ther such a result was deliberately in¬ 
tended by the legislature or arrived at 
by inadvertence. Nevertheless we have 
to interpret the Act as it stands. It is 
impossible to say that the grant of the 
power of revision to this Court is incon. 
sUtent with the grant of similar power 
to the Collector and Board of Revenue; 
and I think it must be hold that S. 192 
vests this Court with the power of levi’ 
jaion which petitioner invokes. Its oxer 
cise 18 of course always discretionary 
and where as in the present case the 
petitioner has previously applied to the 
revenue authorities under S. 205 with 
oat sacoess, I think this Court might 

.roasonibly dociinoto exercise it unless 

imperetively called upon to do so to pre¬ 
vent a miscarriage ot justice. The facts 
01 the case are clearly sot forth in the 

como oo 

Pay thftUh« ^i circumstances I cannot 

thouBh Vo^rif, ° Improperly caocclled even 

bLnS 1 >« ought to have 

revision ^ ^®®bne to interfere in 

revision and dismiss the petition.” 

Petitioner’s main contention is that 
the deposit of the amount by the default¬ 
ing raiyat within the period of 30 days 
jrom the sale is a condition precedent to 
the passing of an order sotting aside the 
Bale, and that unless it is strictly com- 
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plied with, no nmUor what the circum¬ 
stances may ho, an order setting aside 
the sale is ultra vires and illegal. The 
admitted failure to give notice to the 
auction-purchaser lioforo passing the 

order is also said to bo an infringeinoot 

of 0. 21, R. 92, and to equally invali.late 
the order. As regards the Crst ohiection, 
however strict the wording of S l.'il may 
seem to be and althougli S. 5, Lin;. Act, 
is not in terms applicable, aulhority is 
not wanting for a more reasonable and 
liberal interpretation of the section. 
Shoos'iee Bliusan L'luho v. Gobnid CJiini. 
dcr lioi/ (l) was a jirecisely similar 
caso to the present one under the Bengal 
Tenancy Act; the learned Judges heJd 
that on general principles, when a fixed 
period is given to do a certain act and 
the person bound to perform it is from 
no act of his own, hut from some act or 
order of the Court, prevented from carry¬ 
ing it out, he gets the advantage of thei 
next open day. This ruling was followed! 
and the same principle applied in other 
cases in the same Court [vide Peary 
JdohvnAich v.Anunda CharnnBiswasii) 
and by a Bench of this Court in Sarnia. 
Siva Chari v. Ramasorni llcddi (-}] to a 
case under the Rent Recovery Act. It 

• o *’®®"^®°’bodied in a statutory rulo 
m S. 10 General Clauses Act, as regards 
cases where theCourt oroffice is actually 
closed. In the present case it may be 
said that the office or Court of the Deputy 
Collector was not closed on the last dav 
of performance, bub only the presiding 
officer, the Deputy Collector himself, 
was absent on leave. * 


xnis jnaues no diuerence. 


sequence of his absence respondent 
found it just as impossible to got his 
deposit received as if the office or Court 
had been shut up. and his failure to 
perform the act required of him within 
the time specified was equally occasioned 
by the act of the Court and by noi 
act of his own. ^ I find nothing inconsis- 
tent with this ID Chu-ndi Charan Man. 
dal V. Banke Behary Lai Mandat (4). 
In that case it was not shown that the 
jadgment-debtorfl failure to deposit the 
full amount within the prescribed period 
was due to any act or mistake of the 
Courft^d_yin je^e 3 .lodges are at 

li iisyij 1« tJai. 2i}T. - 

2) imj 18Cal.C3I. 

8) flflODl 22 Mad. 179. 

(4) 11899J 26 Cal. 449. 
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I ains to it clear that if it liaPi been 

tl.tir (decision might (not to eay would) 
have been dilYorent. fn another case 
• luotcd as Jb7./ Shdri'fiin v. 'Mohomed 
ilahihmUtn (0) there is nothing to indi¬ 
cate tliat the failure to deposit within 
the prescribed time was due to any act 
of the Court: and the learned Judge 
whoso judgment isreliod on (iMookerjee, J.) 
had subscribed to the general principle 
laid down in Sltoosltce Bhusan Rudro v. 

Gohind Chtindcr PiOn (l): vide his judg¬ 
ment in Mohrr.tcd AlUr J.ivkiu Khan y. 

Shul-hdro Pand'Ot (li). Appellant's vakil 
drew cur attention to Oovernment 
licaticn No. lb'>. Eevenuo, dalcl 27th 

March lbl2. under v hich a deposit under 
S.13.\ is allowed to bo paid into any Sub- 
Treasury and suggested that as this 
iiltcrrative course was open to him, res- 
rendent should not be allowed the bene- 
fit of the general principle. The course 

prescribed by the Act is payment to the 
Collector’, and we are in no position to 
say that ''hen respondent found the 
latter's olfce closed against him. he was 
in a position to avail himself of the alter, 
native course. In ray opinion it was 
competent to tho Deputy Collector to 
set aside the sale in the circumstances, 
although the deposit was not made with¬ 
in the prescrihed time. _ 

Coming to the second point, whether 

failure to give notice is a mere irregula¬ 
rity, or vitiates the whole proceedings, 
is open to agreement. But taking the 
-view most favourable to appellant, i 
should not be prepared to exercise our 
revisional powers m this case on that 
ground alone. If the objection were 
allowed, our only course would be to set 
aside tho Deputy Collector s order, and 
remand the application for disposal after 
due notice to appellant. But we have 
now had the advantage of hearing the 
case fullv argued in all its aspects: and 
it is clear that appellant could bring 
forward no tenable objection to the set- 
ting aside of the sale and that the Deputy 
Collector's order was a perfectly jnst. 
reasonable and proper one (apart from 
the omission to give prior notice). To 
remand the case in such circumstances 
would bo futile. I would dismiss the 

petition with cost. 

Krishnan. J.-I agree and have noth- 
thing further to add, except that I have 


Tsj LlOU) 10 1.1^48. 

to) [VnG 10 !• C. 51- 


already dealt with tlie revisional power 
of the High Court in my judgmeot in 
Paraviasiravn A/uangai’ v. AlamuKo. 
ch/ar (7) which may be referred to. 

_S.X./b.TC._ P etition dimissed. 

lTj’A.rurrJiUMad.510=‘l-2Mad.7G=il)I.C. 11. 
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Full Bench 

Wallis, C. J., Ayltng Axn 
Seshacibi Aiyab, JJ. 

^(’lan Pakkiri Taragan othm^ 
Defendants—Appellants, 

V. 

Snlbai/an Bamlan and others Plain¬ 
tiffs—Respondents. 

Second Appeal No. 370 of 1917, De¬ 
cided on llth November 191H, against 
decree of Dist. Judge Tinnsvelly, in Ap¬ 
peal Suit No. 390 of 1915. 

Specific Relief Act (1877). S. 42- 
Order interdicting use of highway for pro¬ 
cessions—Persons interdicted have causeof 
action although order is intra vires and no 
special damage is proved — Criminal P. C. 
(1898), S. 144. 

An order by a ^lapiftiato under S. 144, forbid* 
ding a person or body of pcrscns from using a 
highway for tho purpose of processions, invests 
the iJcrson or persons interdicted with a c.\u«q of 
.iction if tbev allege it to be an infrincoment of 
their legal ri’ghts, though such an order bo in 
itself intra vires and no special damage is alleged 
or proved. 

person or body of persons who claim a ngJn 
to go in procession along a public highway cac 
bring a declaratory suit to establish that rigot 
against a person who threatens to obsiftie* 
without allegation or proof of special 
(Anthoriliesrevh'ire<IA p 

T. R. Pomnchnndic Aigar 
Krishnasu'nmi Mifir ^udN.A, Krishnter 
— for Appellants. 

M. D. Devndoss—lor Respondents. 

Opinion . 

Wallis. C, J.-In Satkuv. Ihrahi^r 
Agn (1). the facts are not set out m 
report, and all that appears is . 

plaint averred obstruction of fbo P 

tiffs in their use of the highway by 
defendants and also an order , 

trate under S. 518, (now 114 , Cr.nr 

P. C., prohibiting the plaioDff® ^ 

using the highway in the 

to which the defendants took o 

Sir Michael Westropp,0. J., 

ign the English decisions '^sto Uie n.h 

an individual member of the public ^ 

tain an action for the of 

public thorough-fare and ^ f 

such action '^ould lie vvjthou 

special damage, _dJ^isiea_tl 2 e Pja,--- 


UJ '(i8f7-78y2 Bom. 457. 
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suit on that ground. The obstruction in 
the cases cited consisted of interference 
with the surface of the highway which 
interfered with the right of tho public 
to pass and repass freely. The same 
principle would, no doubt, apply if the 
defendants obstructed the public by as. 
sembling on the highway for their own 
purposes, as for the purpose of holding 
a market. That also would be a public 
nuisance and tlie rule as to special da- 
mage would apply. If however the do. 
fendants assembled to prevent the plain¬ 
tiffs from exercising their lawful right 
to pass along tho highway in a particular 
manner, that would appear not to he a 
case of public nuisance but of trespass or 
threatened trespass to the plaintiffs, and 
in trespass an action lies without proof 
of special damage. That indeed is the 
general rule, the rule as to special damage 
in cases of public uuisaoco being the ox- 
ceptioQ. Tho Bombay High Court has 
recently taken this view in Baslin'iipi'i 
Parappa Chedachei v. Vharmappa Ihis- 
(ippa Chedachei (2) and has refused to 
apply the decision in Satku v. Ibrahim 
(1) to a case like this. Id that case 
the plaintiffs sued to establish their 
right to go in procession with a temple 
car along a particular road which was 
denied by the defendants. The lower 

appellate Court thought that the plain. 

tiffs had the right they claimed, hut dis- 
missed their suit as no special damage 
was shown, following .S’af/ w v. Ibrahm 
Aga{i). The High Court reversed the 
decrees of the lower Courts and gave tho 
plaintiffs a declaration and an injunction 
observing, in the course of their judgment, 
that the suit was not for the removal of a 
public nuisance, but for a declaration of 
the right of an individual ccminunity to 
use the public road, a suit which they held 
to ho without proof of special damage, 
rhis case, in my opinion, was rightlv 
decided and should be followed. 

The case is stronger both on principle 

and anthority where, in addition to the 

plaintiff 8 right to use the road in a parti- 
ou ar manner being challenged by the 
detenaaaM, the pleietiaf, have been pro- 
hibited ro^m exercising it under S. 144 
Criminal P. C. In deciding in a case 
like this how to exorcise the power given 
him by the section to direct any person 
to abstain from a certain act 

If bo ooniildm tbat such direction is likrlr to 

(8) [lOlOj 84 Bom. 671=7 I. 0. CCS. - - 


provoutor tend? to prevent nl.Uructlon anim.- 
anco or injury or a tlUuirl.uo o ..f Jho ..ubi ,■ 
tranquillity or a riot or 

the Magistrate mu^fc bo govcrncl largely 
though not exclusivolv, by tlio opinion 
ho forms as to tbo legal ri-^bta of the 
contending parties. Ho is not tbo proper 
judge of these rights and all tint bo nm 
do is summarily and on matoriah which 
are necessarily imperfect to form an opi. 
nion tliat one side or the other has made 
out a pnma facie case of riglit and to 
give due weight to that opinion in decid. 
mg what order to pass. The elTecb how. 
ever of the order which the Magistrate 
H empowered to pass by the section in 
the general interest is that fer two 
months it becomes a punishable offence 
for the party to do an act which he mav 

1)0 in a position to establish his riglit to 

do before a competent tribunal. Kmthec 
thoordermay be extended l.y the fh.vorn. 
ment, and even if not extemle-l, rnu^t 
necessarily form a precedent for tin; 
passing of a similar order wlienever tho 
circumstances recur. 

In those circumstances, even if there 
were any rule of law prohibiting persons 
from establishing by suit their rights to 
use^ the road in a particular manner 
against those who challenge it unless 
they could show special damage, and in 
my opinion there is no such rule, I should 
still ho d that the statutory interference' 
under tho order with the legal ri -hts of 
the party without any adjudication upon 
them would of itself give bim a cause of' 

action in a civil Court for the establish' 
ment of his right so as to prevent tlic- 
order being continued hy Government or 
renewed on a future occision owing to a 
misapprehension of hi.s rights if nob st 
established. This would appear to he Hu* 
result arrived at in the recent decisions 
of the Court which are referred to in 
the order of reference, except in 
Kalmatappa v. Joish Narayan Bhat (.3) 
which should bo overruled and also in 
Manilla Mudali v. Nallayya Gmin. 
dan (4) In the earlier cases which are 

referred to m the order the Court seems 

to have been hampered by tho decision in 
Satku V. Ibrahm Aga (l) and to have 
avoided the difficulty by holding that in 
the particular case tho illegal or im- 
proper order of the Magistrate consti¬ 
tuted the cause of action. In some of 

(3) [191^ I. 0.837, 

{*) 11909] 82 M d. 627=4 I. C. HIO. 
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the cases it is not oasv to see therein 

% 

the illegality or impropriety consisted, 
and this consideration has been rightly 
discarded in later cases such as in Mou- 
U'lda Mndali Nnllnijiia Gouitdan ( 4 ) 
which should I think be followed. I 
would answer both questions in the 
afiirmative. 

Ayling, J.—I agree that both ques¬ 
tions should he answered in the afQrraa- 
oive. As stated in tiie order of refer- 
lonce, I regard the decision in Basling- 
Vr p2}ii Parappa Chedachal v. Dharmappa 
Basappa Chedachnl {9) as statutory and 
convenient: and was only deterred from 
following it hy the rulings of Divisional 
Beuclios of this Court. 0 . g., in Kaiuh- 
sawma MudaJi v. Sabraya Mudali (5), 
in which the decision in Salku v. Ibra¬ 
him A(ja (1) had been treated as burring 
suits to declare a right of way where no 
special damage or special cause of action 
was proved. Now that the matter has 
been referred to a Full Bench, I have no 
hesitation in adhering to the view taken 
in the later Bombay case. The first 
question is really unnecessary if the 
second he answered as above: hut I would 
only add that I fail to see why. when a 
magisterial order purporting to be passed 
under S. 111. Criminal r. 0.. is alleged 
as the cause of action, it sliould make 
any dilTercncc whether the said order is 
intra vires or ultra vires of the Magis¬ 
trate who passed it. Its legality, as 
distinguished from its expediency, will 
ordinarily depend on considerations en¬ 
tirely dissociated from the civil rights of 
the parties affected. If it is lield that 
an illegal order which may be disobeyed 
with impunity gives a right of action, all 
the more should a legal order which can¬ 
not be contravened without a breach of 
the criminal law. If a legal order gives 
no cause of action, then the person in¬ 
juriously affected will in most cases be 
without a legal remedy; for be could only 
secure special damage by disobeying the 
order and committing a criminal offence. 

Seshagiri Aiyar, J.—I am of the 
same opinion. I am satisfied after listen¬ 
ing to the very full arguments of Mr. 
Ramachandra Aiyar that there should be 
no distinction between orders intra vires 
and ultra vires with reference to a right 
of suit. It is practically offering a pre¬ 
mium to break the law, if it is held that 
a .mrt v is not e n titled to ha v e recourse 

(&) Uyu9] 32 Mad. 476=1 I. 0. 710. 


to a civil suit to establish bis right after 
an adverse order against him by the 
Magistrate. I fail to see why the mis¬ 
take of a Magistrate in clutching at juris¬ 
diction or in passing an order which the 
law does not permit him to pass should 
place the party against whom it is made 
in a more advantageous position as re¬ 
gards civil remedy than a party against 
whom a Magistrate has acted within his 
powers, and has exercised his functions 
within the limits of law. In either case 
the party seeks the assistance of the 
Court on the ground that the order is 
wrong and deprives him of his common 
rights: consequently there can be no 
justification for an artificial distinction 
drawn between illegal and legal orders. 

The earlier cases which laid down that 
for an injury which is common to him¬ 
self and to the rest of the public the 
complaining plaintiff should allege spe¬ 
cial damage proceeded on the ground 
that otherwise there would be multipli¬ 
city of suits. That scorns to have been 
the basis of the English decisions on the 
point. But in England there is appar¬ 
ently no procedure by which the magis¬ 
tracy can prohibit particular classes, com- 
niunitios or bodies of persons from exer¬ 
cising civil rights. In ray opinion magis¬ 
terial orders cause special injury to the 
persons prevented. Therefore the role 
of English law is not strictly applicaWe 
in India. If I am right in this view. 
would lead to no good to classify such 

orders into proper and improper ones and 
to invest the l itter alone with theattn-^ 
hutes of special injury. In bofcb 
the party is equally affected. 
cases it is desirable that the party sbou 
have an opportunity of proving 
rights have been interfered with. 

I am of opinion that Maunada M^dah 
V. Nallayya Goundan (4), 

Beddi v. Sudalaimuthu Nadar \\ 

Andi Moopan v. Muthuvirama Beddi 
lay down the law correctly. I*^ 
Bombay High Court there are j 

of cases which hold that an order i99 
by the police would not furnish a 
of action, but that special 
should be proved. Virupaxappd /gj 

appa V. Sherif Sab Mulla Masud a 
and Dundappa Mallap pa Siga^^ ^ _ 

(G) [1910] 5 r. 0. 902. 

(7) [1.^151 2H. 0. 24S. 

(3) U903] 2 I. C. 494. 
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ii€Cy. of State (9). They are inconsis¬ 
tent with IJaslingapiKi Parappa Cheda. 
dial V. Dha rmappa Basappa Cheda- 
dial (l). Although this latter decision 
is based on adictnai mSadagopaldiariar 
V. Rama Rao (10), which is not to be 
found in it, the conclusion is that special 
injury need not be proved when a portion 
of the public sues to establish a right of 
procession through a public highway. 
In my opinion this view is right. The 
dicta in Mulhialu Chetti v. Bapun 
Saib (11), Eaudasawmij Mudali v. Sit6- 
raya Mudali (5) and Kalmatappa v. 
Joish Narayana Bhat (3) that unless the 
order of the Magistrate is ultra vires spe¬ 
cial damage should be proved must be 
overruled. My answer to both the ques¬ 
tions is in the affirmative. 

— in th e affirmative. 


(10 

(U 


11017] 37 I. C. tG3. 
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Seshagiui Aiyar and Bakewell, .JJ. 

Mamiikkath Ammini Avimal an( 
ot/icrs—Plaintiffs—Appellants. 

V. 

Nanikkatk Padmanabha Menon anc 
oi/ierv—Defendants—Respondents. 

Second Appeal No. 2065 of 1915, De 
cided on 27th April 1917, against decree 
of Temporary Sub.Judge, Palghat ic 
Appeal Suit No. 849 of 1914. 

(a) Malabar Law - Tarwad — Rigbl to 
maintenance cannot be denied unleis tar- 
.“"***** Sive separate allowance, 
ibo right of a member of a MaUbar tarwad for 

raamienance or an allowanco is an iocident of 
coproprletorahip ia the proporty of the tarwad 
and that right cannot be denied unless circum- 
Btanasshow that the tarwad is not in a posi- 
1 separate allowance. (1> 078 0 ll 

ifl_« Aetll896),S». ITand 

18 8t. 17 and IS are not intended to de¬ 
prive member of tarwad of fail or her rights 
in tarwad. 

^ctions 17 and 18 were not intended todc* 
pnyo a member of a tarwad of his or her rights 
In the tarwad. The registration of the marriage 

rff/ 1 forfeiture of her 

and the duty of maiutalning her 

and her children on her husband. IP C78 C l,2l 

(c) Malabar Marriage Act (1896), S. 18 - 
Lckld*”* '"•'■“•-'■’P »' proper., u„. 

Beeiion IH of the Act only provides for per- 
■oual guardianship and leaves the guardianibin 
of proporty untouched. 079 c 2 ] 

/. L. Rozario-’tor Appellants. 

C. V. Ananthakrishna Aiyar—iot Res. 
poodents. 


Judgment. The suit is by a female 
member of a tarwal ami her cliiltlren 
for maiotenanco against the tarwad: the 
defence Is that ns iilaiiitilfls marriage 
has been registered under Act 1 of 1890. 
she and her cliildrcn should entirclv 
look to the husband of [daintill for 
maintenance and not to tlie tarwad. The 
•luestioD is said to be one of lirst im¬ 
pression; the learned vakils on both sides 
have addressed to us very full arguments 
on the question, In our opinion the 
view of the lower appellate Court is 
wrong. At the outset it might bo men¬ 
tioned that theexpression ' maintenance ’ 
is loosely applied to this class of cases. 
The allowance claimed by an Anandra- 
vau of a Malabar Tarwad or by a junior 
member of a joint Hindu family is not 
as a dependent upon the owner of the 
property, but as one wljo in his own 
right is entitled to participate in the 
income. 

The Common law in both cases 
having vested the management in the 
senior member, the claim for separate 
allowance is an indicia of proprietorship 
and nob founded upon moral or quasi 
legal obligations or on inability to main¬ 
tain himself or herself. The authorities 
to which Mr. Eozario drew our atten¬ 
tion have established this position with 
practical unanimity. In Putauvitil Tcyan 
.V«/r V. Puiunviiil Rayavan Nair{l) 
it was held that the possession of sepa¬ 
rate property should not bo taken into 
account in considering whether a mem- 
her of tlie tarwad was entitled to sepa- 
rate allowance. This decision proceeded 
on tiro theory that each member has a 
right to a share in this income. Ehanat 
lhayu Kunji Avia v. Ekunal Shuinjunin 
Valia Kymal (2) has to some extent 
qualified the above decision by pointing 
out that where the tarwad has not suffi¬ 
cient income to maintain all the members 
decently, the fact that one of them has 
other means of livelihood would be a 
fwtor that can be taken into account. 
Here again the right to claim the allow¬ 
ance even where there are other means 

seems to have been accepted. In Adiii- 

tan Mairv. Kunjanni Nair (3) it was 
distinctly stated that the right to an al¬ 
lowance should be based on the right of 
cd.Qwne rship of property. Maravadi v. 

(1) 118821 4 M»d. 17L 

(2) L18881 S Mid. 71. 

(8) LlOOS] 13 M. L. J. 409. 



^78 Madras 


Kclasekaka V. Jagadambal (FB) 


1919 


■■‘avuTl-l-:ir {-i) accepts this i)rincipl9 as 
" ell foutided. In Naku Amma v. Uagnvo 
. lenvii {.jj it was held that a member of 
;i tavazhi was entitled to sue tbetavazhi 
ior an allowance even though lie was 
being maintained by the main tarwad. 
This is another illustration of the prin- 
ciple of co-ownership. This latter deci¬ 
sion was aflirmed by tlie Full Bench in 
i'huhkKni Kiinmni v. Kunhi Volchcr (6). 
Thus it is clear that the right of a mem¬ 
ber of a tarwad for an allowance is an 
incident of co-proprietorahip in the pro- 
i perty of the tarwad and that conse- 
'{uently tliat riglit could not bo denied 
unless circumstances show that the tar¬ 
wad is not in a position to give a sepa. 
rate allowance. 

In this appeal the questions whether 
the plaintiffs were justihed in living 
away from the tai svad house, whether 
there are circumstances which would 
justify tlie allotment of an allowance ' 
when they do not choose to live with the 
other members and whether the claim 
lor arrears is sustainable have not been 
gone into. Those questions will have to 
he dealt with by the lower appellate 
Court. Mr. Anantliakrislina Aiyar mainly 
relied \ipon Ss. 17 and 18, Act 4 of 
189G. The learned vakil argued that the 
term "maintenance ' suggested that it is 
a subsistence allowance and that if that 
i-ubsistence is given by another who is 
l)Ound l»y law to provide it the tarwad is 
absolved from liability. This argument 
ignores the weight of the consideration 
we have set out, namely that the claim 
by a tarwad member is of the character 
of proprietary right to a share in the in¬ 
come. It is true, as pointed out by the 
learned vakil, that Cl. 2, S. 17 only leaves 
unaffected the customary right, if any, 
against the tarwad but the right secure! 
by Cl. (l) is a personal right, a right, 
given by the statute against persons who 
coiTijily witli certain formalities. Such a 
, right cannot take away the right of pro- 
' porty. S. IB was relied on as showing 
: that the father or the husbanl is alone 
, entitled to maintain the children of the 


That section introduces an exception to 
the general rule that the natural guardian 
of an Anandravan is the Karnavan. The 
legislature has recognized that the wel- 


14) ivm] aii Mad. 293=14 I. 0. 3S3. 

(.')) L19131 38 mi. 79=18 I. 0. 1. 

(G) LI‘J153 39 Mad. 317=30 I. C. 755 (F.B.). 


fare of the minor wife or the minor chil¬ 
dren would be safer in the hands of those 
who are more nearly connected by blood 
than the Karnavan. It has at the same 


time imposed a limitation upon the 
husband or the father by enacting it as 
a condition precedent to guardianship 
that they should manifest their interest 
in the welfare of the minor by making: 
some sacrifice. This section only pro-1 
vides for personal guardianship and. 
loaves property guardianship untouched.' 
^Ye do not think these provisions were' 
intended to deprive a member of a tar-' 
wad of his or her rights in the tarwad. 
For these reasons we must reverse the 
decreoof the lower appellate Court and 
remand the appeal for disposal on the 
merits. Costs will abide the result.. 
s.N./r.K. Case remanded. 
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Full Bench 

M’allis, C. J., Aylino and Kumara- 
SWAMI Sastri, jj. 

Knhsekiirn yaicher and others —Plain¬ 
tiffs—Appellants. 

V. 

JtKjtidamhiil Ammul andofJu’r^ Plain- 
tilVs and Defendants—Kespondents. 

Original Side Appeal No. 69 of 1917, 
Decided on 18th February 1919, from 
judgment of Coutts-Trotter, J., P/* 
Jrd September 1917. 

Letter* Patent (Medras). Cl, 15 ~Order«< 
to co*l* by Judge sitting on Origin*! Sioe o" 
review of taxation of taxing officer h 
ment. 

An order as to costs passed by a Judge sitting eo 
tlio Original Side on a review of taxation by t e 
taxing officer is a “judgment ’ within the mean 
ing of Cl. 15 and an appeallies therefrom a 

Devisioa Bench; 8 I. C. 340, J'oU. IPOiSO 

11. Subrnvianta djj/ur —for Appell®^^^ 

A. Cltariarhr V. V- Srini¬ 

vasa Aiyangai — for Eespondents. 

Opinion. —Accepting the interpretii- 
tiion put upon the word “judgment 
Cl. 15. Letters Patent, in Titljaram 
v. Alagappa ChettiarH), the most recen 
decision on the subject of a Full 
of this Court, we think that an ? 
to costs is not the less a judgment wi 
the meaning of Cl. 15, Letters 
because it relates to costs only- 

not think that the obeservatioosof 

C. J.. in the later case in NumberUfn 
Cheltiar v. Krishnaji (2) are oppose 
this view. The one earlier decis* ^^^ 

(l) L1910J 35 Mad. 1=3 I. 0. 340. 

(■2) A. I. K. 1914 Mad. 418=22 I. C. 91^'. 
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.the Full Bench inSami-ana Mudaliar v. 
'liajagopala Chelty (3) was binding on 
jthe Bench in that case and the learnovl 
■^Ohiof Justice merely distinguished it by 
showing that it was inapplicable to the 
facts of that case. Wo answer the ques¬ 
tion in the aCBrraativa. 

S.N.,ll.K. Answcycd affirmatively. 

"■ iSj U007J 17 M. L. jrsCO. 
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Phillips and Krishnan, JJ. 
Bdlasunrlara Pandiam Pif/oi—Plain- 
till—Appellant. 

V, 

.UUhimulam Chettiar —.Defendant— 
Kespondent. 

Second Appeal No. t:39of 1917, Decided 
on 7th March 1918, against decree of Sub- 
Judge, Tuticorin, in Appeal Suit No. 104 
of 1916. 

(a) Limilftlion Act (1908), Art. 91- ‘En- 
titled’^ means entitled under Specific Relief 

Act(1877K S. 39. 

The word ‘'entitled** in Art. 91, Sch. 1, Lim. 
Act, means entitled by law, i. e., under S. 39, 
•Specific Relief Act, L? 079 C 1] 

^b) Specific Relief Act (1877), S. 39^Suit 
for cancellation of document^Tsme begins 
to run from when plaintiff become* aware of 
facts creating resonable apprehension, 

In a salt for caocellation of a document time 
will bagio to run from the time when pUintiS 
bdcomea aware of facts which create in him a 
rcasoQ ihle apprehension that he will sufTor Injury 
if the doeunioat bo left out^tandiuc;. [P U79 C 1,2] 

Judgment —Tho right to bring a suit 
to have a document adjudged void and to 
liave it cancelled is governed by S. 39. 
Specilic Relief Act. One of tlie provisions 
in this section is that the person suing 
must have reasonable apprehension that 
the instrument, if left outstanding, may 
■cause him serious injury. Under Art. 91, 
Lim. Act, time begins to run when the 
facts "entitling" the plaintiff to have the 
instrument cancelled or set aside becomo 
known to him. We think that the word 
‘ entitled” must be interpreted as mean, 
ing "entitled by law," i. e. under S. 39, 
BpeciBo Relief Act, for we can Qnd no other 
provision of law which gives a right to 
bring such a suit to avoid an injury before 
it is suffered. This is the view taken in 
Shigarappa v. Talari Sanjivappa (l), 
and according to it the period of limita. 
,tion in the present case began to run not 
Iwhen the facts which would render the 
jdocament invalid became known to plain. 
Itiff, hot when he became aware of (acts 
(1) U'j06J Mad.' m, ' 


which arousol a loisonaiilo apprehension 
that he would siilTer soriouos injury if hlio 
document wore left outstanding. The 
plaintiff says ho folt this apprehensioni 
when the document was registered, and 
wo can see no circumstances to justify us 
in finding that lie must have had a rea¬ 
sonable apprehension before that dite. 
If tho date of registration i-; tikon a-i tho 
starting point for limitation the :-,uit is 
within time. Wo accordingly sot aside 
tlio decree of tlie lower Court and remand 
the suit to the District Munsif for dis- 
posal on the merits. Costs will abide tho 
result. 

S.N./r.K. Case rem inded. 

A. I. R. 1919 Madras 679 (2) 

Avling and Sadasiva Aivar. JJ. 

{Kozhiparath) Kiiniiikridiini '.Menon 
Karnavan and c//iers—Defendants— Ap¬ 
pellants. 

V. 

{Euzliimrnth) Knnhikiiriimma and 
cl/u'rs—Plaintiffs—Respondents. 

Second Appeal No. 48 of 1916, Decided 
on 25th April 1918, against decree of 
Dist. Judge, South Malabar, in Appeal 
Suit No. 369 of 1914, 

Malabar Law — Maintenance — Female 
member af tarwad quits tarwad house for 
proper purpose when she does so in order to 
reside with her husband—Her right to main¬ 
tenance is not conditional on her husband’s 
inability to maintain her—Person setting up 
custom by which woman living away with 
husband is not entitled to separate mainten* 
ance has to prove it. 

There is naprinciple of Marumakkalliayam law 
re(|UiniiR that the practice of female members of 
.a tarwad living \\ith tbeir luisbauds aud away 
from the tirwad lioiuc should be discouraged. A 
fcm.tle member ot a tarwad therefore quits the 
tarwad house for a proper purpose wbeu sho does 
so ID order to reside with her husbaod. 

IP 030 C 21 

A woman living with bee husband does not for¬ 
feit her right to maintenance while she lives away 
from the tarwad house, and her right thereto is 
not coodiiional on her husband’s inability to 
maintain her. LPC81 Cl] 

If, notwithstanding the above general rule, a 
custom prevailing in South Malabar Is set up to 
the eQect that a iunior member living with her 
husband is not entitled to separate maintenance, 
such special custom ought to be proved by the 
party setting it up. 091 0 2] 

K. Pandalai —for Appellants. 

A. V. K. Krishna ilenon — lor Res- 

ponieots. 

Sadastva Aiyar, J. — The karnavan 
and the senior anandravan of the defen¬ 
dant’s tarwad are the appellants before 
US. The plaintiffs are a Nair lady and 
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Hci- cli.Mie!! who aro members of the Je- 
foii'l tots ‘..irwaj. Tht jihintiffssued for 
>n'oa!Si)f maintenance. The defence was 
‘bal. asth'.' plaintitTs were living away 
irom ti:3 tarwad house, though uiulor tlie 
protcclir)n of plaintiff I s husband, they 
are not undur the Marumakkatayam law 
oiititled to claim separate maiutenanco. 
Lho lower appellate Court overruled tliis 
plea anil hence the second appeal. The 
learned District Judge has tlius summar¬ 
ised tlie law : 

V jiniior member is entitled tii maintenance 
in tbo tarwad bouse, or, if he or she show good 
reason ff r living away I'rcni it outside the tarwad 
hon.se. That is the substantive rule, and various 
adjor-tive reason^ have bceu grotiped round it, 
sur'Ii as iiihidiicioDt .iccoinmodalicn or family 
iuar:*.ds. X.).«peeial sanctity attaches to those 
'Oasijiis ij'.ut from the rule aad as observed in 
MaruiUili v. I\nitiiiahiir {1) the list of good r a- 
.sons is not jet exhausted. The latest is that to 
i)e found in W-lhitltnmhum Aiitnui v. 

Vellathioul.aI'll <lojiul'ni (2), which is pertinent 
to the present oa.se and where it is ruled that a 
good re.ison of absence for a wife who claims 
maintenance is living with her husb.and. The 
absurdity of attaching sanctitv to old reasons, 
and cavtlliu" at new would be plain if one ima¬ 
gined a woman denied her maint<-naEco under 
I'cll'i^huKil-'ii’ii Miiiiin v. Vclljlhuuihiira 

• lOP'tl’iii ('2}, for making a home for hci husband, 
butobtainiug it 'indcf Ptrii Wn/.if v. 

Maij‘ir (d), by a 'liisoiueiit iinarrcl with her 
uncle.’ 


Dr. Paudalai, tlie learned counsel for 
the apiiollant?, contended, (a) tliat though 
a female momher’s living with her hus- 
hand might l )0 a proper reason for her 
living away from the tarwad liouse her 
right to claim separate maintenance is 
nevertheless subject to the condition that 
the husband is unable to maintain herand 
her children ; (b) that though in North 
Malabar living with tiie husband might 
be a proper reason for living away from 
the tarwad house and claiming separate 
maintenance it was not so in South Mala, 
bar where the defendant’s tarwad is situ¬ 
ate ; (c) that plaintiff i must, by living 
with her husband who is well able to 
support her bo deemed to have waived 
when she so went to live with her bus- 
band all claims for maintenance against 
her tarwad, at least during the period of 
her residence with her husband. (Though 
there aro as many as 17 grounds entered 
in the memorandum of second appeal 
they are either repetitions of the above 3 
contentions or relate to contentions not 


(1) 2 M.H.C.R. 12. 

(2) 11912J 36 Mad. 593=16 J, C. S95. 

(3) L18781 2 Mad. 282. 
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argued before us). Id Maravadi v. Pavi- 
makkar (l) decided by Sundaiier and 
Spencer, JJ., it is said: 

According to the aliyasantbana svstemwbic’a 
IS very similar in its iDcidcnts to theMarumak- 
kathayam law, as no member is entitled to en¬ 
force partition of the family property which be¬ 
longs to all tbv members, every junior member is 
entitled to bo maintained bv the karnavan.... The 
income belongs to all and 'all are entitled to par¬ 
ticipate in the benefit of it. ... Each member 
of the tarwad has a right to be maintained and 
suSers a per.“OQal wrong if that right is not ac¬ 
corded to him. The right is not condDedto 
cases where a member has no means of bhowo; 
because by virtue of bis ownership in tho tarwad 
property he Is entitled to participate in its in¬ 
come- suit for maintenance by a junior mem- 
i)Cr of a Marumakkatbayam or Aliyasantbanii 
fimily fiillsunder Art 127, Lira. Act, (a suit to en¬ 
force the right to share in the joint family pro¬ 
perty) and not under .Art. 129, which applies to 
suits which are strictly for a right to mainton- 
ance which a person has over property belonging 
to another.” 

The general result of the decided case 
is. in our ppinioa, that in order that a 
member of aMarurnakkathayam or Aliya-, 
santhana tarwad maybe entitled to sepa-' 
rate maintenance, he or she should be' 
able to allege some good ground for doin^ 
so. it would be unwise to hold that the 
decisions up to date have exhausted the 
list of good grounds which may he urged. 
It is recognized practice in South Kanara 
for a womau and lier minor children to 
live with iier husband. It is a common 
practice in North i^falabar and it is a 
growing practice in South Malabar; see 
Parvathi v. Kamanin Naijar (4). TH 
interest of social improvement would t- 
against discouraging such a practice 
There is no principle in the Marumak-j 
kathayain or Aliyasanthana law roquif-' 
ing that it should he discouraged, 
are not bound to shut our eyes to the 
fact that families governed l)y thissys- 
teui of law are often numerous and con¬ 
sist of persons related in every ditlereot 
degroesof kindred and no social or ecooo- 
mical service is done by compelling them 
all to reside in one house where they 
have good greunds for not doing so. 
Several cases have come to this Court 
whicli sliow that in the houses of rajr.li> 
and other well to-do tarwads is it the rule 
to allow separate maintenance. luVella- 
thumkara ^iithuAmma v. Vellathunikarii 
Gopalun (2) Sundara Aiyar, J., and myself 
(the judgment was pronounced by Sun. 
dara Aiyar, J., whose authority on ques¬ 
tions of Malabar law is deservedly. 


(4) L138-3] G Mad. 341, 
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may say so, very high) expressed tho opU 
□ion that the desirability of living with 
one’s husband is a good causo for a lady 
to live away from the tarwad house. “It 
was argued there” that is in ]daravadiw. 
Paviviakhar (4): 

“that custom was against it. Tho auswor given 
was that the custom of all members of a tarwad 
living together is only asocial custom. Somo 
social customs may change without affectiugthc 
legal rights of parties. All members of a tarwad 
are entitled to the tarwad property and are co- 
tilled to the benefit of that property. The only 
way in which a junior member can receive bene¬ 
fit out of the tarwad properly is by i;ceiving 
maintenanco. No decided ease has boon brought 
to our notice where it was held that a woman 
would not be quiting her tarwad bouse for a pro¬ 
per purpose when she does so in order to reside 
with her husband. As far as we are aware it is 
not considered improper. On the other b.md it 
is considered honourable that a wife should live 
with her husband if asked to do so. Tbe mem¬ 
bers of the tarwad also consider it bonoiirablo 
both to themselves and to tho lady who is 
asked by her liusband tp live with him that 
she should comply with his wishes. I'erhaps 
it should be added that an exception should be 
made in the case of some aristocratic families 
who consider their own social position so high 
that it would be derogatory to their ladies 
to quit their tar wads to live with their bus* 
bands, at any rate in a case where the hus¬ 
band U not of an equally high raulc. The 
general rule however is, as we have stated it, wc 
cannot therefore regard that living with one's 
husband is a good ground for a woman governed 
by the Maruiuakaliiayam law being compelled to 
forfeit her right to maintenance while she lives 
'away from the tarwad house.” 

Id a tiioro recent case, ManihUt!! 
mviini Ammal v. Nuntkkallt Pitd. 
manahha Menon (.5). decided in April 
1917, just a year aj'o Seshagiri Aiyar and 
Bakewell. JJ., observe as follows: 

"The expression ‘mamtonanco, is loosely ap¬ 
plied to this class of cases. Tho allowance 
claimed by an auandravan of a Jfalabir tarwad 
or by a junior member of a joint Hindu family is 
not as a dependant upon the owner of ibo pro¬ 
perty but us one who in bis own right is entitled 
to pirticipato in the income.... The claim for 
separate allowance is an indicia of proprietorship 
and not founded upou moralorquasi legal obliga¬ 
tions or on Inability 'to miintain hims-lf or her¬ 
self. . . . The ppssefsion of separate property 
should not be taken into account in considering 
whether a member of tho tarwad was entitled to 
wparate allowance. [Pul'invilil Teyan Nair v. 
PulanviM Ilayavan Nair (0)1 la Aehulnn Nai,- 
V Kun)m»l ATaiHT) It was distinctly stated that 
tbe right to an allowance -should bo based on the 
right of co-ownerahip of property.” 

Then the learned Judges referred to 

Maravadi v. Pnmmakkar (l), Naku 

(fl) A. I. H. IIHO Jfad. 077=iriladn075=48 
I. C. 104. 

(0) [1882] 4 Mad. 171. 

(7; [1908] 13 M. L.J. 499. 


.■IwjMiJt V. lA'fjhai'i Menon (8) and i’h'ih. 
hard Kannan v. Kuiihi P<,kl:ry {9). iDsiip. 
porbot their opinion tluvb tho right of ii 
momhorofatarwad for anallowanco is an 
incident of cr-proprietorship in tho pro¬ 
perty of tho tarwad aniUhatcoiHCiiuontiy 
that right could not ho donictl unless tho 
junior member lives separately fur a pur¬ 
pose which is not jiroper his claim hoin^ 
of the character of a proprietary right to 
a share in the iocomo. J>r. I’andalai 
argued that these decisions wont boyonil 
the law as laid down in certain earlier 
Madras decisions which based tiie right 
to maintenance itself not on co.propriotor- 
ship, but on tho fact of the residenco in 
the tarwad family house and merely dis- 
pensed with that condition as to residenco 
in exceptional cases. I do not think that 
we should be justified in entering into a 
discussion at present as to whether 
Maravadi v. Pammakkar (1; which ela- 
borately discusses the earlier decisions 
stated tho result of those decisions with 
meticulous accuracy. Whether it is Nortli 
Malabar or South Malabar or the district 
where Aliyasanthana prevails, tho rea¬ 
sons are alleged by tho claimant for lier 
separate inainteuaoce where proper rea- 
sons are alleged by the clainunt for lier 
not living in tlie tarwad house itself are 
all clearly applicable. If there is a| 
custom prevailing in South Malabar' 
that notwithstanding this general rule! 
based upon the broad principles of tho 
Maruniakathayam law a junior rnembori 
living for the proper purpose'of residing 
with her husband is not entitled to sepa¬ 
rate maintenanco, such a special custoini 
ought to be proved by the party setting' 
it up. 

The evi Icuce on the defendant's side 
in this case consisting mostly of state¬ 
ments by tbo karnavans of several aris- 
tocratic families is merely to the efl'ect 
that in their opinion, a female member 
whose husband is in a position to support 
her ought not to claim separate main- 
tenanco and that no person in sucha posi- 
tion has to their knowledge, claimed it. 
Such negative evidence given by such 
gentlemen is of very little value. If 
several instances are given where after 
demands made in such cases, maintenance 
was refusefl and the claimants acquiesced 
in the refusal or tbe claimants were un- 
Bucces sful when they brought sucli rejeo. 

(8) 11913138 Mad. 79= 18 I. oTT” ’ 

(9) [1915] 39 Mad. 317=801. 0. 765. 
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teJ claims before the Courts, such evi¬ 
dence will no doubt prove the alleged 
custom in derogation of the claim which 
is prima facie a perfectly legitimate claim 
according to the i)rinciple3 of the Maru- 
niakataayani law. (I assume of course 
without deciding that the custom, if esta¬ 
blished, would not he immoral or opposed 
to public policy). In the result, I think 
that the contentions put forward with 
such ability and strenuousness l)y the 
Counsel on behalf of the appellants are 
not sustainable and I would dismiss the 
second appeal with costs. 

Ayling, J.— I agree and have little to 
add. 1 was at first inclined to accept the 
contention that the lady’s right to be 
maintained out of the tarwad property 
while living with her husband was con¬ 
ditional on the latter being unable to 
maintain her. But it is impossible to do 
30 in fclie face of the decisions in Putun- 
vitil'Teijan Na 'ir v. PiUanvitil Ea(/avaii 
Nair (6) and Thayii v. Shungniii {10) 
and the recent unreported case referred 
to by my learned brother {Monihkatli 
Ammiiii Ammalv. Mauikkath Padmon- 
(ibJm 2Ie)ion (5). The only possible de¬ 
fence to the suit (that of waiver) has been 
found against by botli tbe lower Courts. 

I therefore agree tliat the appeal must 
be dismissed with costs. 

SN. I{. K. Appe al dismissCiL 

~U0) 0 Mild. 71. ’ 
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SA]XtSIVA Aivar and Bakewell, .TJ. 

Manayum Mahalakshamavima Guru 
— Plaintiff—Petitioner. 

V. 

Muchika Appalaraju — Defendant — 
Opposite Party. 

Civil i\Iisc. Petn. No. 3782 of 191G, 
Decided on 18th November 1017. 

(a) Godavari Agency Rules. Rr. 10 and 16 
—Order by Agency Munsif in execution of 
decree of Government Agent is not appeala¬ 
ble to Government. 

The employraoat lol an .tgency Mun.sif by the 
Government Agent to execute a decree of tbe 
latter's Court under R. 10, Godaveti Agency 
Hales does, not make the Agency JIunsif tbe in¬ 
cumbent of the judicial office of tbe Governmeut 
Agent himself. The Governmeut Agent conti¬ 
nues to preside in his own Court and tbe Agency 
2iluusif is only an employee under tbe Govetu- 
menb Agent in the matter of tbe execution of 
that particular decree. He occupies the same 
position as a Coramissiouet or an Amin or a 
ministerial officer employed by an ordinary 
Court to assist it in particular judicial proceed 
ing. 

An order, therefore passed by the Agcnc.> 


Munsif in tbe course of execution of a decree of 
tlia Government Agent, is not a decree, and no 
appeal lies against it to tbe Government under 
R. 16, of tbe Agency Rules; 27 Mad. 109, Dist. 

LP 683 011 

(b) Practice—-Court-Proceedings of subor¬ 
dinate officer are not proceedings of Court. 

The proceedings of a Subordinate Officer of a 
Court of Justice do not become the proceediogs 
of the Court itself unless the Statute law makes 
them so in respect of particular matters or unless 
those proceedings are submitted to tbe presiding 
Officer of the Court and adopted or approved 
by him. LP684 C11 

T. R. Ramachandra for Peti¬ 

tioner. 

V. Itamcsam —for Opposite Party. 

Sadasiva Aiyar, J. —This is a peti- 
tion to tbe Government under P. 16. 
Godaveri Agency Rules, which lias been 
preferred to the High Court for disposal, 
The petition prays bo set aside the order 
of the Agency Munsif of Polavaram, 
dated 4th October 191G passed in Execu¬ 
tion retition No. 93 of 1910 on his file, 

The appellant was the decree-holder 
on Original Suit No. 1 of 1897 on the 6l0 
of the Government Agent’s Court, the 
decree of the High Court in appeal in 
that suit being dated January 1902. 

As regards execution of decrees of the 


Agency Courts the relevant rules are as 

ollows; , _ , 

“Rule 10 (1), with the cxcoplion of tbe Ooun 
)f tlic CiOveiDiiient Ageut, who shall be at liberty 
u tbe execution of decrees, to employ an b«is- 
ant or MuiiMf, all dccieesof olhor Courts wiin- 
n bis jurisdiction shall be carried into cOect 
Lhe Court by which the suit may have 
iccided. If tbe person against wbom. or “ 

property agaiust which, it is sought to ew 

iuy decree reside.*, oris situated , 

jurisdiction of a Court of the same 

,han the Court is>uing the decree, such « 

•hall be pxei'uied in the ouvnner provwt 
;t. M,C1.(2)” . 

’that is, by forwarding the process 
axecution to tho Court of the Division 
Assistant within whose jurisdiction 
person or property resides or hes 
shall ordinarily cause the same o 
executed). Cl. (2): 

‘‘decrees shall be executed by an order a 
to the proper ollicer of Ibo Court. ^ . 

In the present case, the 
Agent seems to have employed the 

Vciram Agency Munsif to mjjgt 

Agency Court’s decree of gjoo 

decree awarded to the plaintiff po- » 
of the forest lands of Singanapa i- 

give such possession in f^®°“^J,°°apalli 
boundary lines between the oing 

forest and Chengondepalli fores ^ 

be demarcated. On 18th July ig-gijp' 
Agency Munsif determined -by 
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tion on paper the boundary lines as 
follows: (a) East by a line drawn from 
Alaredukoyya Dimina to the summit of 
Eacha Kodutula Kouda and (b) tlienoe 
•midway between the plateau on the top 
•of the said hill and of Darakonda to tho 
centre of Yerrakouda (c) summit shall 
rest in Singanapalli. Then in 1910, the 
plaintiff applied by Execution Petition 
No. 93 of 1910 for the cutting of tho 
boundary line as above fixed in tho order 
of July 1904. The Muusif appointed a 
Commissioner to cut tlie boundary lino 
and he cut the boundary line according 
to the best of his ability and according 
to the three directions (a), (h) and fc) 
above given in the Munsif’s order. While 
the Commissioner was thus cutting the 
boundary line, the defendant presented 
Civil Miscellaneous Petition No. G of 
191o against tlie Commissioner’s pro¬ 
ceedings to the Agency Munsif, his prin¬ 
cipal objections to the Commissioner’s 
doings being that Yerrakonada and Dara. 
konda referred to in direction fb) in the 
order of 1904, were not the hills which 
the Commissioner thought to bs of those 
respective names but that they were two 
other hills and tliat the Commissioner 
should bo directed to draw the boundary 
line between the tops of the two correct 
hills and not of tho wrong bills. The 
Munsif practically accepted the defen- 
dant s ju'lginont.debtor’s) contention and 
j>asscd an order accordingly. Itisagainst 
that order, that tlio present appeal in 
the usual form of a petition to tlio 
Covornmont under K. 10 has i^eon filed. 

It is clear that if this order of tlio 
,Agency Munsif in execution of the 
|Govornment Agent’s decree is tho ju<3i. 
jcial order of tlie Agency Munsif’s Court 
itself in execution, no appeal is provided 
against it uhder tho Oodaveri .Agency 
Rules. Those Rules are published in tho 
IMadras Code, Vol, 2. 1915 pp. 1258 to 
.12G3, and it is only against the decree in 
original suits (see R. 4) that appeals Ho 
from the Munsif to the Assistant Agent, 
a second appeal from the Assistant Agent 
to the Agent and a third appeal from the 
‘Agent by petition to the Government 
(which means practically to the High 
'Court) under R. 16. The Civil Procedure 
iCode not applying, orders passed in exo- 
Icution are not decrees: see .SVi Sri Sri 
\Vikrama/Jeo Makaraiulum Guru Sri 
Neladevi PuUamadhadevi Garu 0). 
“(l) 11909] 20 M»d."2CC. 


Hence no appeal lay oven to tlie Assis¬ 
tant Agent from tho order in dispute aud' 
much less, of course, a third apiieal; 
to this Court; sco Civil Misccllatioous' 
Petition No. 513 of 1911 decided by' 
Sundara Aiyar, J., and mvsolf. 

Mr. T. H. Ramachandra .Viyir who 
ajipeared for tho petitioner'lecree-holdcr, 
(who might be called tho api elUnt) wa-, 
therefore, obliged to argue tliat though 
the order purports to be one p:Hsol liy 
the Agency Munsif, it is in tlio eye of 
the law. an order of the Government 
Agent himself aud henco E. IG, which 
allows a petition against all proceedings 
oftlio Government Agent (including pro¬ 
ceedings in execution) to the Government 
applies in this case. Tho sole question 
therefore is whether tho order of the 
Agency Munsif under appeal, is in tho 
eye of the law a iiroceeding of theGovein- 
inent Agent himself. Mr. Earnachandr.i 
Aiyar's argumonts, if 1 followed him 
aright, were formulated in two ways; (1) 
an Agency Munsif employed by tho 
Government Agent under E. 10 to exc- 
cute the decree of the Government Agent’s 
Court, becomes himself tho Govornroent 
Agent or the Government Agent’s Deputy 
by delegated authority and his order be¬ 
came a proceeding of tho Ciovernment 
Agent himself; (2) oven if the Munaif’s 
Court did not become the Government 
Agent 8 Court, the Munsif became an 
oHicer of the Government Agent’s Court 
aud his proceedings as an olffcor of the 
Government Agent’s Court became tlie 
proceeding.^ of tho Govornmenl Agent 
himself. Gn the lirsb branch of tlie 
argument, he cited Broom’s Legal Maxims 
)). 055: 

"It may likewUc, le well lo ob.^erve. lhat 
delegated jurisdictioii, as distioguisbed from 
prepet juriedictioo, is that which is communi¬ 
cated by a Judge to some other person, wlm 
acts in his name, and is called n deputy; and 
this jurisdiction is in law, held to be lhat of tbo 
Judgo who appoints the deputy, aud uotofthi! 
deputy; and in this case the maxim holds, dolc- 
giiius non potest dolegarc. Nor can an indivi¬ 
dual clothed with judicial functions delegate tho 
discharge of those functioiis to another, unless 
as in the case .of a County Court Judge, he bo 
expressly empowered to do so; 61 and 62 Vlct 
Cb. 43, Si, 1H to ‘21.” 

51 and 52 Viet. Ch. 43, Ss. 16 to 21 
allow a County Court Judge to appoint 
a barrister of not less than seven years’ 
standing to act for him as bis deputy 
when he is temporarily incapacitated 
through illness etc. It is clear that such 
a deputy is the only Judge of the County 
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Court tho period of his deputation 

iii^ eiuployiuent does not create 
Liuot'uer judiciai otiice. Now the em- 
pdoyiuent of the Agency Munsif by the 
<'Overnment Agent to execute a decree of 
the latter's Court under R. 10 cannot 
make the Agency Munsif the incumbent 
of the judicial office of the Government 
Agent himself. Tho Government Agent 
continues to preside in his own Court 
and tho Agency Munsif is only an em¬ 
ployee under the Government Agent in 
the matter of tlio execution of that parti¬ 
cular decree. J at first thought when 
considering these obscure and unsatis¬ 
factory .\gency Rules that R. 10 probably 
meant that the Government Agent might 
transfer the execution from his own 
Court to that of tho Agency Munsif. 
Rub seeing that R. 10, Cl. 1, does not 
jirovidc even for the transfer of a decree 
for execution from one CourD under the 
Government Agent to another Court even 
under the samo Agent but only for exe¬ 
cution of processes sent by one such Court 
to another and that the word trans¬ 
fer” seems to have been scrupulously 
avoided, I think after the best considera- 
,tion that I have been able to give to the 
subject that (he Munsif or the Assistant 
Agenbemployel by the Government xVgent 
to execute tho latter’s decree, does not 
thereby acciuire independent judicial 
powersover the execution proceedings and 
that hedcos not become the Government 
Agent's Couib by and in being so em¬ 
ployed, and is only in the same position 
'as a Commissioner or an Amin or a Minis¬ 
terial Ofiicer employed by an ordinary 
Court to assist it in particular judicial 
proceedings. The analogy of a delega¬ 
tion by a County Court Judge to a 
Barrister who is the sole County Court 
Judge for the time being cannot there¬ 
fore be invoked so as to make the pro¬ 
ceedings of the Agency Munsif the pro¬ 
ceedings of the Government Agent him- 
self. 

As regards tho second branch of the 
largument, the proceedings of a Subordi¬ 
nate Ofiicer of a Court of Justice do not 
become the proceedings of the Court itself 
unless the statute law makes them so in 
respect of particular matters or unless 
those proceedings are submitted to the 
!presidiog officer of the Court and adopted 
!or approved of by him. Mr. Rama, 
chandra Aiyar referred us to the decision 
in Maharaja of Jeypore v. Sri Niladevi 


PatUimahadevi (2) as supporting his con¬ 
tention. That case arose out of a peti¬ 
tion under R. 31, Vizagapatam Agency 
Rules corresponding to R. IG, Godavari 
Agency Rules and there is some obscurity 
in the statement of facts in the report oi 
that case. Tho order in execution, in 
that case is said in the report (preceding 
the judgment) to have been passed by tbs 
Acting Senior Assistant Agent and to 
have been confirmed by the Agent on 
appeal against which appellate judgment 
the petition is said to have been presen¬ 
ted under R, 20 which relates, however, 
to appeals against decrees. This report 
seems to be a mistake because orders in 
execution are not decrees. In the body 
of the judgment however R. 31, is re¬ 
ferred to and that is also the rule men¬ 
tioned in therepoit of the same cases* 
found in 13 Madias Law Journal 151 
Maharaja of Jenpore v. Sri Niladec^ 
Pattaniahadevi (2). Hence we mas: 
take it that the appeal in that case wa^ 
against an order in execution passe I by 
the Government Agent himself and not 
against an order in appeal from a Senioi 
.Assistant .Agent. This is also confirmed 
l)y the following sentence at p. Ill (of 

l.L.U. 27 Mad.)oi the report: 

“It was further urged that the order w.'is not 
tbatot the Agent but oi his Assistant and so 
H. 31 was iuapplicai)le, but we find that 
order was passed under the authority of tu 
agent as is exprwsly stated therein.” 

Thus the order in that case was G® 
order of the Agent himself though signeu 
by the Assistant Agent under tbee:sF^ 

authority of the Government Agent. 11^ 

is, the Government Agent appli^^ 

judicial mind to the matter, passed 
order and asked tho Assistant Agent 
si{?o tho order for him (the Agee 
Hence the High Court held in thatcas<. 
tliafc R. 31 corresponding to Godaven 

R. IG applied and an appeal by 
petition lay. Similarly in Civil Alisce 

laneous Petition No. 532 of ’ . 
Sankaran Nairand Sir Willia'ui Ay 
JJ., treated that petition nsan app®" 
against the order of the Agent direc i .•* 
tho Special Assistant Agent to 
certain petitions as barred by limita 
while conceding that against an 
the Special Assistant Agent himse • 
appeal lay. In the present case, 
order of the Agency Alunsif 
passed with the knowledge 
under the ‘‘auj^hor \t y” o f tbQ_ —* 

(2) [1904] 27 iiad. 109. 
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menfc Agent. The Government Agent did 
nob pass the order himself and did not 
give authority to the Agency Alunsif to 
sign the order for him. I do not there- 
fore think that the decision in Maharaja 
ofJeyporex. Sri Niladevi Patlaviaha- 
devi (2) applies to this case. 

In the result I would uphold the pro. 
liminavy objection put forward by ^^r. 
Ramesam that R. 16 cannot be invoked 
in this case as there was no order by the 
Government Agent himself. I think that 
where the Government Agent employs 
the Munsif to execute the Government 
Agent’s decree, the Agent retains full 
control over the proceedings which are 
being conducted by the Agency Munsif as 
the Government Agent’s employee and 
that the appellant s proper course was to 
have made representations to the Agent 
against the proceedings of the Munsif. 
and if the Agent passes proceedings on 
such representations against the appeU 
lant, to apply afterwards by petition 
under R 16. I would therefore dismiss 
the present petition with costs. 

I wish to state in conclusion that it 
seems to be high time that these unsatis- 
factory Agency Rules are revised by a 
proper draftsman. In Rajendra Singh 
V. Maharaja of Jeypore (3). Sasbagiri 
Aiyar am Napier, .IJ., state: 

"It i« fiomewliut anomalous thaUhc Apcnt 
Bbould hear appoils from cues which Im alone 
has power toentortiin .itil which are h.^vond 
the peeuaury jiiri^diclion of the Divisional 
Aflsistants. The analogy of the Civil Courts Act 
in the Presidency isafiainsi such a i roccdurc. 
llutwo havelj interpret the lulesa-iwc llml 
them however much we may consider that thev 
Bbould have bean diflcrcot.** 

I find also that in 1863 itself the 
rules relating to criminal justice had 
been cancelled in the Ganjam and Viza- 
gapatam Agency and the Code of Crimi- 
pal Procedure seems to be now in force 

m the Agency Tracts. It is to bo desired 
that though all the elaborate rules of the 
Civil Procedure Code may not be made 
at once applicable to the Agency Tracts, 
the rules actually framed should follow 
the language of the corresponding sections 
of the Civil Procedure-Code as far as 
possible, instead of using the loose ox- 

>0 moat of the existing 

Bakswell J.-I agree with the order 
proposal by my loarnel brother. 

8,N /a.K. P^ition fiimissed. 

(8) U'Ji6iaui.c. 7a. — 


A, I. R, 1919 Madras 685 
Avling ANi)Srs!iA(iii;i Aiyar, J.T. 
American Baptist I'orejQji Jl /ission 

SociVf//— Defendants- Appelliints. 

V. 

Amalanadhnni PaHahh/rnmaima — 
Plain tifT—Respondent. 

Civil Appeals Nos. 351, .‘IW and 3iiH 
of 1916, Decided on 18th ]'’ebni:uv 191s. 
against decree of Temporary Sub-.Iiidge, 

Guntur, in Original Suit No 09 of 1014. 

(a) Transfer of Properly Act (1882). S 51 
— Purchaser in good faith from limited 
owner—Improvements effected by purchaser 
—Person seeking to set aside sale is entitled 
to market value at time of sale. 

The principle of S. 61. T. P. Act, applies to a 
purchase from a Hindu widow wliero the pur¬ 
chaser belicvioK in good faith that he has ac¬ 
quired au absolute title to tlie property effects 
improvetnoiiU on it but it is afterwards held 
that there was no nccesdly for the sale. 

In such a case the person socking to set aside 
the sale is entitled to the maiket value of the 
property at the time of anite.xcludiDg the value 
of the improvements effected by the purclnscr. 

11 ’ f)';C C 21 

(b) Transfer of Property Act (1882,1. S. 54 
■“Recitals as to object of sale are evidence 
of representation made to purchaser. 

The recitals in a deed of sale as to the object 

of the sale or the intended appropriation of the 

consideration therefor are evidence especiallv 

where the document is an old one of the repre'- 

sentation made to the purchaser. IP CSC C 11 
Jc) Civil P C. (1908), O, 22, Rr. 3 and 6 
Party dyjng before conclusion of argu¬ 
ments— Judg.-nent delivered without legal 
representatives being brought on record is 
nullity. 

Where a party to a suit died after arguments 
wore partly heard and judgment was pronounced 
oiiasubseiueritray when the arguments wore 
closed without the Icgjl ropresentaUve of the 
deceased being brought on the record. 

Held: that the judgment was a nullity and 
was not binding ou Ibc deceased's representative. 

(d) Civil P. C .(1908) O. 20, R. f-^AIU^^u- 

mentimuit be heerd. 

Order 20, R. 1 , coulempUtes that all areu- 
menU should bo heard b3fore the case can bo re- 

garuoa as ripo for judgment. [P 690 C l] 

Grant, Greatorex and Venhatasiibara- 
miah—ior Appellants. 

V Eamadoss—tor Respondent. 
Judgment Appeal No. 354 of 1916 — 
This appeal relates to item 1. It was 
purchaseci by Dr. Clough in Deonm- 
bor im and was subsequently sold 

present appellants. Tlie 
p aintiff as reversioner to the estate 
of Kesavulu Nai.lu sues to recover pos. 
session of this and other properties on 
the ground that the alienations by Kesi 
VUIUB-widow Lakshmi Devi ale not 
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l on It is in evidence that 

< !'. lAi- loath o( Jvesavuln liis mother 
disturbances and that suits were 
i•l 0 Ui;ilt to e-tablish Tjakshmi Devi’s 
viulit'. The litigation ultimately ended 
in favour (‘f the widow, ibis was bet¬ 
ween iy7-4 and 'During this period 

and subsequently the widow was alienat¬ 
ing her husband’s properties piecemeal. 

she oxecutod two documents 
(Kxs. It) and 20), the one being an agreo- 
tnent to sell and tho other the actual 
conveyance. The plaintiff contends that 
this convevar.co I '.x. 20 is not binding on 
bim. The Sul'ordiiiato -fudge has bold 

that, nceesxty was not i)roved and has 

direotel the npi>ollant to remove the 


materials within a tixe l time. 

Wo are unable to uphold the decree. 
There cm ho no question on the evidence 
tliat the purchaser paid full and ade- 
.unite consideration for tho sale. We 
see no roison to disbelieve the evi- 
.lonco of D. NV. 1. The deed of sale 
refers to two previous documents as 
havim' been discharged. Bxs. Ifj and 1». 
[n Dx! 16 it is recited that 300 was 
^borrowed to execute repairs to the bunga- 
!low standing on item 1. This recital w 
ievidonce after the lapse of nearly dO > 011 ^ 
from the date of tho sale of tlie 10 - 
ipresentation that was made to the 
ipurchaser; see Nnn<la Lai y. JaQat 
luhorc .l,dmr;hx(l). Thatrecy^al iscor- 
roborated by the evidence of ^ 

We see no reason for holding that the 
sum of Rs. 300 was not paid for et- 
fectin« the repairs upon the bungalow 
vh ch xvas let out for rent to the 

To this extent we Im d 

fuof nflcessity has been proved. The 

Subordinate Judge was'inclined to take 

this view but ha did not act upon his 
inclination because the widow derived 
hAnefit by the improvement. ^^0 are 

unable to follow him in this. As re- 
sards the rest of the consideration we 
have reluctantly come to tho conclusion 
that its binding character has not been 
made out. Dx- 18. which refers back to 
Ex P- 8 eals only with the personal 
debts of the widow. There is no evi. 
dence to connect these debts with liabili. 
ties binding on the estate. It is true 
that the purchaser seems to have taken 
le<^al advice before purchasing. The 
0 x”t 0 nt of the advice g iven a nl th e 

P. C. 110=-14 CaI. 1SG= 
D) 249=30 I. c. 4'i0{P. C.). 


amount of the information disclosed to 
the legal adviser have not been spoken 
to by anyone. We are unable to say 
therefore that the necessity for the 
remainder of the purchase money has 
been made out. 

The only question now is how should 
the equitiod between the parties be ad¬ 
justed. We are nob satisbed that S. 51, 
T. P. .Vet is not applicable to the pres- 
ent case. Eaj Kiakore Das v. Johit 
Singh (2) gives no reason for holding 
that transferees from limited owners are 
not within tho purview of the section. 
There is nothing in the language of it to 
lead to such a conclusion. We are there¬ 
fore inclined to hold that S. 51 is ap- 
plicalde. Even if tho section is not 
applicable in terms we think the princi¬ 
ple of it is applicable to tho case, ^^e 
feel no hesitation in holding that the 
purchaser acted honestly in believing 
that he secured an absolute right by the 
transfer from the widow. He took legal 
advice and secured some documents show. 

ing that there were previous debts. We; 
accept the reasoning in Malhnnsa Eow-, 
than V. Apsii Din (3) and hold that where, 
the purchaser acts honestly and to the, 
best of his information he is protected 
by S. ol. T. r. Act. It is found that; 
tho purchaser spent nearly Rs. 10,000, 
in patting up a bungalow on the pre- 
mises. Under these circumstances the 
proper decree to be passed will be w 
direct the appellant to pay the raver- 
sioner the difference between the present 
market value of the land without taking, 
into account tho building thereon anJ 
the sum of Rs. 300 which we hoUny 
binding on the estate. We feel no doym 
that tho plaintiff ought to 
vene^l to prevent the costly buildiD© • 
ing put up on tho premises H® inay no 
ho hound to sue for declaration but 
failure to sue is an element to by ta 'sn 
into account in considering whetber 
present holder should not ha . . 
retain the property. We think “ 
under the circumstances of the , 

would be highly inequitable to 1 

appellant out of the property. ^ 

ordinate Judge must be asked to P . 
to this Court within six weeks from ^ 
data the present market value of 1 
eliminating from his considerayion^^ 

(->) A. I. R. 1914 All. 227=36 All. 331"^^ 

f-0.364. , n Aii 

(3) [1911] 36 Mad. 194=121. 0.444. 
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value of the buiKlina existing on it. Ten 
days will bo allowed for tiling objec- 
tions. 

Amml No. 355 of 1910. 

^Ye agree with the Subordinate .Tiidgo 
that it is not shown that the sale of 
item 4 by Tiikshmi Devi under Ex. B to 
Bapayya was for necessity or for the 
benefit of the estate, We must there¬ 
fore uphold his decree in so far as it 
directs defendants 15, 10 and 17 to deli¬ 
ver possession of that property. It is 
clear that these defendants added to the 
original extent by purchasing from others. 
The Subordinate Judge has held that as 
the property sold under Ex. B could nob 
bo conveniently enjoyed by the plaintiff 
without the added property the piaintilT 
should be given possession of the whole 
plot and that the appellants should ho 
paid Rs. 45 as compensation. Wo think 
the Subordinate Judge is wrong in this. 
Plaintiff claimed and is only entitled to 
the properties of Kesavulu. No ques¬ 
tion of equitable adjustment by asking 
defendants to give up their property can 

arise in this suit. We must modify the 
decree by deleting the portion relating 
to compensation and by directing that 
plaintiff be put in possession only of the 
■properties purchased under Ex. B. Each 
party will boar his own costs in this 
Court. 

In'compliance with the order con- 
tained in the above judgment in .Vppeal 
No. 351 the Temporary Subordinate Judge 
of Guntur submitted the following. 

Finding. I have been directed by 
the High Court to report the present 
market value of item 1 eliminating from 
consideration the value of the bungalow 
oxieting on it. The total extent of the 
site is 5 acres 20 cents. The plaintiff 
alleged in the plaint that at the date of 
the sale to Dr. Clough in 1084 the suit 
site with the building which then stood 
on it WD8 worth Rs. 3.000. The value 
of the building having been estimated in 

the plaint at Rb. 1,000 the site accord, 
ingto plaintiff was worth Rs. 1,400 
at the date of the gale. It was 
pleaded by defendant 1 in his written 
statement that the site was worth- at 
that date including the building on it, 
only the price paid for it, namely 
Rs. 1000. The building having been 
valued in the written statement at Rs. 600, 
the value of the site according to the 


defendant, was Bs. 1,000 at the date of 
sale. My prpd(’co>sor held that the buil¬ 
ding was worth only Rg. O'O as alleged 
by the defendant, ft follows from that 
finding, that the ?itf without the i iiild- 
ing. worth at thedato of the aaloRs, l,10(i 
according to the plaintiff ami IN, i 0(ii; 
according to the defendant. Heariny 
that in mind, we have to .=eo wlvit i(- 
present market value is. 

The plaintiff has now examined 
witnesses, and defendant 1, besides re¬ 
calling and examining Mr. Baker (1). W. 
9), has examined three witnesses. While 
the plaintiff's witnesses value the suit al 
one rupee or one and a quarter rupee pei 
square yard, Mr. Baker, who represents 
theMission.and his second witness Pun- 
nayyadepose that the suit site is worth 
onlyahout Bs. COO per gorru and that Iho 
whole site doe.s not therefore exceed in 
value Bs. 1,000. The plaintifl’s wilne’-;. 
ses state that, if the suit site is parcelled 
out and sold for building purposes, it 
would fetch about Bs. 25.000 at Bo, L 
to Re. 1-4-0 per square yard. Mr. Baker 
and his second witnessdepose that thosiiit 
site, being situated at the northernmost 
extremity of Ongole Town, is not likelv 

to be taken up for building purposes at 
all. Mr. Punnayya, the witness exam- 
ioed by the Mission, was for a long time 
Municipal Councillor and for nearly 4 
years Chairman of the Ongole Rfunici- 
pality. He corroborates Mr. Baker's 
statement that the Town of Ongole has 
extended east, west and south, but has 
shown no tendency to extend and will 
not exton 1 northwards for several reasons 
and that ordinary dwelling-houses will 
never bo constructed on the suit site, as 
those reasons are specially applicable to 

it. They are: (l) its vicinity to cemeteries 
and Panchama quarters, (2) its vicinity 
to exposed beef and meat stalls, (3) its 
situation in the midst of cultivated lands 
(4) its isolation and consequent liability 
to attack from thieves and (5) its proxi¬ 
mity to the tank into which all the 
village water is drained. It is admitted 
on behalf of the plaintiff that the suit 
sBe is within a very short distance of 
the Municipal market which was COD- 
structed about 25 years ago, and that the 
northern and eastern portions of the 
market measuring about 1 acre odd 
have been lying absolutely vacant. It is 
proved by Mr. Punnayya that the Muni- 
cipal market, which was coostruoted for 
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tho sale of both vefietablGS and meat, 
co;'oCi to he a V 0 ;? 0 tahlo market on ac- 
f-ount. of its distance from the dweiling- 
!iou?cs and its vicinity to exposed hoef 
-'tails. The few houses west of the 
Municipal market are mostly occupied 
by Mahomedans. The two Telaga resi¬ 
dents in that locality occupy very humble 
positions in life being schoolmasters. 
It is not denied that there is a large 
stretch of nearly 80 acres of land eist of 
tho Donka which forms tho eastern boun¬ 
dary of item No. 1. There has been ad¬ 
mittedly no attempt to build houses in 
all tluit area. \ few cattle sheds and 
houses have no doubt been built on Sur- 
vov Nos. SO to 86 marked in the Commis- 

4 

«5ionor's plan Ex. EE, bub it is elicited 
from V. M’. S that those bouses and 
cattle.sheds are owned by persons whose 
cultivable lands lie immediately behind 


them. 

In support of his contention that the 
suit site is worth one rupee per square 
yard, the plaintifl’s vakil relies upon 4 
salo deeds which relate to sites not far off 
from the suit site. Ex. HH is a sale 
deed taken by P W. 3 of C gadis or 48 
square yards of laud for Rs. 90 for con¬ 
structing a cattle-shed. P. 3 admits 
that the sale deed was executed in his 
favour recently an 1 that the price lixod 
thorounder was not intended to be tho 
real price. It is elicited from him that 
the aljacoiit site belonging bo his vendor 
has been proposed to be acquired by the 
Municipality for public purposes and 
that the price of the land covered by his 
salo deed, Ex. HH. was more or less 6xed 
with a view fco claim from the Mudkjn 
pality a high price for the land proposed 
to be acquired. Exs. GG and GG-1 
relate to Survey No. 214. Ex. GG is a 
sale-deed executed in 1909. It shows 
that a portion of Survey No 214 raeasu- 
ring 30 gadis or 240 square yards fetched 
a price of Rs* aOO E.x. GG 1, dated 6bh 
January 1917, lelates to a site immedi¬ 
ately west of the site covered by Ex GG. 
It shows that G 3/4 gadis equal to 50 square 
yards wore purchased under it for Rs. 44, 
it is elicited from P. W. 2 who proves 
thosG.saledeeds that Survey No.214 is in 
the vicinity of Brahmin quarters. Survey 
No. 214 is situated at a fairly long dis¬ 
tance from the suit site and in view of 
the admitted fact that it lies within the 
vicinity of Brahmin quarters, the price 
paid under Exs, GG and GG-l cannot be 


accepted as a standard for 6xing the 
value of the suit site. The next sale 
deed on the basis of which the plaintiff’s 
vakil urges that the suit site should be 
valued at Re. 1 per square yard is 
Ex. JJ, dated 20th June 1917. Under 
it P. W. 4 purchased 26 gadis of site for 
Rs. 200 in the Mahometan quarters west 
of the Municipal market. The purchaser 
is admittedly a contractor from the 
Municipality of the slaughter house situ- 
ated in tho vicinity of the site comprised 
in his sale deed. From the standpoint 
of his business it is an advantage to him 
to own a site in the vicinity of that 
slaughter house. The price paid by him 
cannot therefore be accepted as a stand¬ 
ard for determining the value of the suit 
site. P. W. 5, who recently purchased a 
site in that locality has not chosen to pro- 
duce his sale deed which would throw 
light onlthe value of a site in that locality. 
He says that he paid Rs. 350 for that 
site but conveniently states that be does 
not know the extent comprised in his 
sale deed. 

It is urge! on behalf of the Mission 
that Ihe suit site is not worbhmore than 
Rs. 1.000. and in support of that conben- 
tion reliance is placed on Ex?. 20 and 30 
filed by witnesses 3 and 4 examined on 
remand. Ex. 29 is a sale deed dated 
2l3r. January 1917, relating to 17 cents 
of land immediately north of the suit 
site. That extent was purchased under 
that sale deed for Rs. 50 as proved 
D. W. 3. Ex. 30 is a sale deed dated 
25th .Tune 1917 relating to one acre and 
29 cents of laud immediately west© 
the suit bungalow. That extent was 
purchased under that deed for ^ 

If the value of the suit site is to be fixed 
with reference to tho price paid under 
Exs. 29 and 30. the present market value 

of the suit site would no doubt 
ceed Rs. 1,000. It is however elicited 
from Mr. Punnayya, the ex-Chairman 
of the Municipal Council, that the si 
north and west of tho suit site 
tainly inferior in value to the sui si 
for building purposes. H adrni 
that both these sites are situated a 
lower level than the suit site: vide a 
the Commissioner’s plan 
Exs EE and EE-l. In this conD®x 
the admission of the Mission t a 
suit site was worth Rs. 

1834 when it was purchased ^ 
Clough has to be borne in mind. 
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raafcter of common knowledge tliftfc the 
prices of lauds have risen consulerahly 
^vithin recent years. 

The- evidence recorded at the origi- 
nal trial shows that the building which 

fltood on the suit site at the date of the 
sale to Dr. Clough fetched a monthly 
rent of Rs. 15. It is admitted by Mr. 
Baker that the Municipal Hospital was 
located iu that huliding. In fixing the 
present value of the suit site the exis. 
tenee of that building and the rent which 
was realized from it cannot be ignored. 
My predecessor was of opinion that the 
income from the fruit-bearing trees 
which stood on the suit site at the date 
of sale was sufficient to cover the ex- 
penses of the repairs to that building. 
On a full consideration of the evidence 
adduced by both the parties I am cloarlv 
of opinion that the claim made by the 
plaintiff at Re. 1 per square yard is grossly 
•exaggerated and that the Mission’s 
■estimate of the present market value of 
the suit site at Rs. 1,000 is unduly low. 

1 accepted the evidence of Mr. Baker 
and Mr. Punnayya that the ex- 
tension of the town northwards 
lor the reasons mentioned by them 
highly problematical and that the con¬ 
struction of any houses on the suit 
site which is situated at the northern, 
most extremity of the town is utterly 
unlikely but at the same time I am nob 
prepared to accept their statement that 
the suit site is not worth more than 
Kb. 600 per gorru. Taking into consi- 
deration the fact that the suit site with 
the building which stood on it at the 
date of the sale yielded ao annual income 
•of nob less than Rs 180 and taking also 

tmVn'd admiBsiona of the plain¬ 

building (which was valued by my pre- 
docessorat Rs. 600) was worth Rs 1 400 

and Rs 1.000. according to the pla S 

Ti» \ 'od the 

I fix that date. 

Bite at thai 

find fhafc T" 
item r 

thfl V I iiRinating from consideration 
R,“ 3.600. 

~ 364.-W0 

finding of the Sabordinate 
^udge and m modification of his decree 
nireefe that defendant 1 be allowed to 
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retain possession r,f item 1 in the plaint 
schelulsand Ihat he he directed to pay 
t ;0 the |•I;^^l^i|}■-rcspon.lcnt the sum of 
ils. :ir.00. les. Rs. ;il)0 found binding on 
tlie plaintili. with interest t-hereori at 6 
per cent frt.m Hie date of too pluirifc till 
thedateof pavnient. Bach party will 
bear his own costs in this Court includ- 
mg the costs of the finding called 
for. Plaintiff is entitled to his costs 
against defendant 1 in the Court below. 
In other respects the decree of the 8ubi 
ordinate Judge is confirmed. 

Appeal Xo, 368.—On the merits we 
think the Subordinate Judge has come to 
the right conclusion. The evidence has 
been discussed by him fully and we see 
no reason to differ from him. At the 
last moment an argument was alvanced 
to the effect that the decree against the 
appellant is a nullity. The facts beaiing 
on this point are these: The case was 
argued after evidence was let in on 19th 
April 1916. It was adjourned to the 
26th for further arguments. On the 20bh 
defendant 14 died: no legal represen¬ 
tative of his was brought on the record 
and judgment was delivered on 3rd May 
holding among other things that the 
alienation in favour of defendant 14 
was not binding on the plaintiff’. The 
present appellant 2 is the legal repre¬ 
sentative of the deceased defendant 14. 

It is contended on her behalf that the 
decree passed behind her back after her 
husban.l’s death was without jurisdic¬ 
tion and we are constrained bo uphold 
this contention. Before 0. 22, R. 6, 
was enacted it was held by this Court in 
Magkunatha Thatha Chariar v. Ven- 
katesa Tawker (4) that a judgment pro- 
nounced after the argument was closed 
must be taken to speak not from the 
date on which it wasaotually pronounced 
but from and on the date that the judg- 

reserved after argument. 

0. 22, R. 6, gives legislative sanction to 
this view of the law. After the new 
rule was enacted it was held in Subra- 
mania Aiyar v. Vaithinatha Aiyar (6) 
that a judgment pronounced under simi- 
lar oircnmstances would be a nullity: 
Wde., also VishvanathDnyanoba v. Lallu 
Kabla (6; and Narendra Bahadur 
Chand V. Gopal Sah (7). Mr. Ramadoss 

(4) L19081 26 Mad. lOl. 

5) 119161 88 Mad. 682=81 I. C, 198. 

6) [19001 4 I. 0. 187. 

7) [1918] 20 I. C. 506. 
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f'onlen.'io'l tliat the spirit of 0. 22, K. 0, 
'.vill 1)0 satisMerl. if defendant 14’s argn- 
nents were beard before his death al- 
• bough the other parties had not con¬ 
cluded their arguinents. We arc unable 
to accept this contention. 0. 20, R. 1, 
to which tbo learned vakil for the ap¬ 
pellants drew our attention contemplates 
that all the arguments should be heard 
before tlie ease can be regarded as ripe 
for judament. The view of the Judicial 
Committee in liarlho Prasad Siugh v. 
Lai Sahib Pai i'^) is also to the same 
effect. We must therefore hold that 
the decree passed against appellant 2 
was made without jurisdiction. That 
decree must he set aside and the case 
should ho remanded to the Subordinate 
.ludgo so far as the appellant 2 is con¬ 
cerned. The lower Court will have to 
deal with any application that may be 
made to it to bring in the legal represen¬ 
tative of defendant U. The costs will 
abide the result. The appeal so far as 
defendant n is concerned is dismissed 

with costs. 

SJI./R K. Order a c cordingly . 

~(i ^[isgiT 13 All. I. A. i.iO (V. t..)- 

A I. R. 1919 Madras 690 

Wallis, C- 'I-- Sadasiva Aivar and 
Spencer, JJ. 

Official Assignee of Mnaj-as and nn- 
of/icr— Appellants. 

V. 

V P. h. U.AI. Palaniappa Chetty— 

LettelrPattent , Appeal No 267 of 
1916 Deoided on 4th April 1916, against 
Ldgment of Abdnr Eahim, Offg. C. J. 
D^aOth August 1916 , in Original Side 

c“n».c°’icl^ 0872), S. 247 245. 
iiiin Ja 248 —Wo'd* admilled lo the be- 
"‘‘L oHhe parVnership’* in S. 247 do not 
" ' trt minor members of Hindu trading 

Joint trading family consisting of 
father and minor son-Debts incurred dur- 
. minority—Minor son is not personally 
liable even though he takes active part in 
huiiness both when he was minor and after 
he came of age—Hindu law, Joint Family, 
^er IPfillis C. J. and Spencer J. Sadastra 

Aiuar J. contra). , , . 

^ Per C. .7. and SpCHCcr, J- {Sadasiva 

Aiyar, J. dissontingj.-A member of a Hindu 
trading family is not personally liable for d-bts 
contracted for the purposes of the trado during 
hi minority, even though be took an active 
mrt in the business both when he was a minor 
and after be came of age He cannot therefore 
aHainine majority be adjmJicated an in- 
soIvenU^ “espect of sih debts. [P C93 C 1,2] 
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I'cr MalHs C. J.~The woeda “admitted to 
the benefits of the partnership” in S. 247, Con¬ 
tract Act have been used owing to the incapacity of 
minors under the Act to enter into the agree* 
ment of partnership described in S. 239.* They 
do not apply to the minor members of a Hindu 
trading family. [P 691C Ij 

The interest of a minor in a joint Hindu 
family business, whether existing at the date of 
hi« birth or founded during hft minority, is ao- 
quired by virtuo of his belonging to the family 
and doc.s not depond on any agreement on his 
part or on his admission by the other members 
of the family to the benefits of the partnership 
conscqucntlv such minors are not govetatd by 
Ss. 247 and 2-18, Contract Act. Further, the fact 
of a miuor helping in the family business does 
not constitute admi>sion to the benefits of the 
partnership within the meaning of S. 247, but 
may be referred to bis position as a minor 
member of the farailv. [P C93 C 1] 

The operation of S. 2l8 should not be extend¬ 
ed beyond the cases which directly fall within 
it so as to impose on the members of a Hindu 
family a personal obligation for debts contracted 
in the farailv business during their minority 

[P693C11 

Per Sadasiva Aiyar, J.—S. 248, Goutract Act 
applies to Hindu trading families and a minor 
member becomes liable equally with the adulU 
for trade debts incurred auring his minority. 

[P C95 C 2l 

Tbo personal liability of a minor partner for 
)V familv partnershir debt is created, not by the 
contract ra)i»lo for him by his puardran as such, 
bin by the rules of Hindu law and also^ of the 
pailnersliip law as embodies iu S. 24i*, Contract 

^ 

Per •/.—Merc co-parccnersbip does 

not give rise lo a presumption that a bu-iness 
carried on bv one of the co-parceneis in ajoi« 
familv is a 'family busiuoss. It must also w 
shown that the business was set «P ^ “f 
aid of family funds 

A definite and conscious act on 
the other partners is needed for admdune 
minor to the benefits of partnership 

“Admission to the benefits of ^ 

means something more than the incideu 

of birth in.a paiicular family. i„„st 

The equivocal acts of a minor will not in • 
him with the responsibility of a partner, os. 
and 24G, Contract Act can be apflied “ 
conduct of persons who are ^37 C 3 l 

tract, and not to minors. ii„ .ronld. 

Everv minor born in a trading fatu* T . 
as a matter of course, be admitted to t e 
fits of partnership, but there must 
agreement 00 the part of the 0 gYC 9 ] 

him, some consentient act. - . 

(b) Hindu Law-Joint 

Irading family—Presumption is tha 

sisting father though minor i» P 
Contract Act. (1872), S. 245. t tbu* 

In Nattukottai trading families the 
the son assisted his father in the traae. ^ 
while be was a minor and after ne 
major, raises a reasonable inference .jy 

uLvays a partner with his *“ traiinS* 

busiu- 3 ss. lu A Vvttukjttai ■ vg. ^prot* 

familv the onus would lie on a me 
that be w.as not a partner during bis » ^ ,j 
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D. Chamier, King and Varlridge — 
for Appellants. 

Shenai and P. Kaiidammi —for Pos. 
pondent. 

Wallis, C. J. I agree with my lear¬ 
ned brothers that on the facfs of this 
case the business must ho taken to have 
been started by defendant 1 as the joint 
family bosiness of himself and his minor 
Ron, defendant 2, who subsequently at- 
tained majority before the date of the in. 
solvency. This raises the important 
question whether defendant 2 was liable 
to bo adjudicated an insolvent in respect 
of debts incurred for the purimses of the 
business during his minority and after 
he attained majority. As regards debts 
incurred during bis minority the first 
question is, can bo be made liable under 
S. 248, Contract Act, which inakes a 
minor who has been admitted to tlie be- 
nefits of a partnershij) within the mean¬ 
ing of S. 247 liable on attaining majority 
for all obligations incurred by the 
partnership since he was so admitted, un. 
less he gives public notice within area, 
sonable time of his repudiation of the 
partnership. It has often been pointed 
out that this section goes much further 
than the English law. which docs not 
make a partner admitted during minority 
personally liable after attaining maiority 
except for obligations incurred after that 
date, bub I have not come across any 
discussion of the reasons which actuated 
the legislature in enacting tliis more 
stringent rule. .\11 the minor mombers 
of the family who are in existence when 
a joint family business is started and all 
minors who are* subsequently horn into 
it may in one sense be said to heoilmib- 
ted to tbe beDolits of the partnerabip; 
and If this is the sense in which these 
words are used in the Act. then on at 
taming majority tliey ail become per 
srmally liable for all the outstanding 
obligations of the partnership incurred 
since the foundation of the liusioeos or 
dates of their birth, as the case may be. ' 

The words “admitted to the benefits 
of a partnership’* appear to have been 
used owing to the incapacity of minors 
under the Contract Act to enter into the 
agreement of partnership described in 
S. 230, ^ On a csrefnl examination of the 
authorities. I do not find any case inwhich 

they have been held applicable -to the 
minor members of a Ilindn trading family. 


In Snmlhhoi NtUliuliInii Someshcor 
(1) the learned .Judge observed in a some 
whiitsiniilav case that lb was not a case of 
an ordinary partnersliip arising out of con. 
bract, hut a cas) of joint owiiprship iu a 
trading business croatO'i through the o|io- 
ration of Hindu biw lietw..en iiiciiii-ors of 
an undivided Tliudu fimily, and fhat tliu 
rights and ohligatious arising out of sucli 
a relatioiishi|) could not he doterniined 
by exclusive reference to the Con¬ 
tract Act. They also observed that the 
partnership created by the descent of an 
ancestral trade Ujion the meiJil)ers of u 
Hindu undivided family has many but 
not all of tlie elements existing in an 
ordinary partnership, and they considered 
it unnecessary to determine 
“whether a Hindu who becomes entitled to a 
share iu a trading business i^s ii-sa facte and with* 
out his own consent involved in all the liabi¬ 
lities of ,i partner.” 

instead of restii.g their docisiou on the 
provisions of Ss. 247 and 218, Contract 
Act thev decided, as I read their jucig- 
inont, independently of those provisions 
that an adult member of a Hindu trad¬ 
ing family, who left the business to ba 
managed by his older ,brother and never 
repudiated his intoreBfc in it, must be hold 
personally liable for the debts properly 
incurred by the brother in the cotirse of 
the business. The debts, so far as ap- 
pears, were incurred after the appelJaut 
bad attained majority. In HaroonMahn. 
med. in the hiatter o/(2) Sir Charles Sar¬ 
gent, C. •!., anl Scott, •!., decided that an 
adult ITindu, who had taken some part 
in a joint family business and allowed ifc 
to ho carried on without repudiating his 
interest in it. was a paitner and per- 
sonally liable. No reference was made 
to the Contract Act. In Vadilal v. Shah 

Khushal (3), Chandavarkar. T., observed 
that 

from the mere fact that certain persons are 
membera of a joint family, it does not necos- 
sariiy follow that they are partner in a firm which 
only one of them says is his. unless it was set 
up with the help of family funds.” 

But in Gokal Kastiir v. AT)><irchand{i) 
the same learned .Tudgo is reported to 
have observed daring the course of the 
argument that it had been held in Samat, 
ohai Nathubhai v. Semeshvar (1) that 
the Contract Act does not apply to 
Hindu fami ly business debts; but, as al, 

Jl) (1880-811 6 Bom. 88. 

{‘i) (18001 14 IVm. 189. 

(H) (ia0.<ll 27 B m. 157. 

(4) HOOT] 9 Bom. L. R. 1289. 
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ic’tl\ olHcr-.ed, the learned Judges do not 
to liilve gone quite SO far, though 
thoy no doubt preferred to dispose cf the 
c:tsp iiidp]iendently of the Contract Act. 
In the course of his judgment Chandavar 
kar, T.. who delivered the judgment of 
the Court, dealt with the question how 
far the managing meniher's contracts 
make the other adult members personally 
liable, and deciled, that they did, on 
grounds altogether independently of the 
provisions of Ss. 247 and 248, which were 
apparently held to be inapplicable. He 
also questioned the decision in Clialam- 
aij’fif V. Vara Jayna (5), which will be 
veterrcd to later. Again in Haghunathji 
Tornnhan'^ v. Bank of Bombay (6) Chan- 
davarkar, J.. in holding that the minor’s 
share in a joint family business was liable 
for a debt incurred for the purposes of 
the business, rested his decision on the 
principles of Hindu law, and stated that 
it was unnecessary to rely on S. 247, 
Contract Act. Batchelor, J.,in his judg¬ 
ment in the same case no doubt was dis¬ 
posed to regard S. 247 as applicable, but 
he was only dealing with the question 
whether the minor’s share was liable, 
and had not toconsider the question whe. 
ther, if S. 247 were held applicable, the 
minor would not necessarily he made 
liable under S. 248 on attaining majority 
for all the outstanding obligations of the 
firm contracted sincelieacquired an inter¬ 
est by birth. 

As regards Calcutta, JoJiuttci Bibcc v. 
Sreegopi Misser (7) was decided without 
reference to the Contract Act. In Joy- 
kisto Cowar v. Nittyanand Nundy (8) a 
Bench of three Judges consisting of 
Garth, 0. J.. Markby, J., and Mitter. J.. 
decided that the minor’s share was liable 
on the analogy of S 247, Contract Act, 
but did not apparently consider that 
the minor had by birth been "admitted 
to the benefit of the partnership” with¬ 
in the meaning of S. 247 so as to 
make that section and S. 248 applicable. 
In Bemola Dos^ee v, Mohun Dossee (9) 
the question was, whether a mortgage 
of joint family property for the purposes 
of the joint family business was binding 
on the joint family, and it was held that 

(6) [1S991 22 Mad. 166. 

(6) t.19091 34 Bora. 72=11 Boro. L. R. 255=2 
I. C. 173. 

(7) [1875-7G1 1 Cal. 470. 

8) [1877*78] 8 Gal. 738. 

(9) [18801 5 Cal. 799. 


it was, without reference to the Contract 
Act. 


Lastly in Lutchumanen Chetty v.Sha 
Prokasa Modeliar{lO) Sale, J., held that 
a Hindu infant, who by birth and inheri- 
tance acquired an interest in a joint 
family business, did nob necessarily be¬ 
come a partner, and could only becomes 
member of the partnership by a consen¬ 
tient act on the part of himself and his 
partners. The observations in Saiujasi 
Charan Mandal v. Asutosh GAos/i (ll) 
do not refer to the question of personal 
liability after attaining majority for debts 
contracted during minority. AnajitBan 
V. Channu Lai (12) was a case of a raem- 
her of a joint Hindu family entering into 
a partnership with strangers, and has no 
bearing on the present question. In 
Bishambhar Nath v. Fateh Lai (13) it 
was held that a member of a joint Hindu 
trading family, who after attaining 
majority never took any active part in 
the business or had any concern with 
its management directly or indirectly 
after he attained majority, could nob be 
held personally liable for debts incurred 
by the managing member of the business 
after he attained majority. Distinguish- 
ing Sanialbhai Nathubhai v. Someshvar 
(l) and Ilaroon Mahomed, In the matiiT 
of (2) and approving Chalamayya v. 
Varadayya (5), Stanley, 0. J., held that 
the managing member of such a business 
could not pledge the separate estate 
which another member might acquire; 


'■‘unless it be that by some consentient act ol 
the part of the latter ho has accepted the pc?'* 
tion of a p.^rtner and ratified the transacuo^ 
out of which the cbligation to the credi o 
arose." . . 

citing with approval the observations o 

Subramania Aiyar, J., in Chalamnyy^ 
Varadayya (5). , 

The position of the minor 
a joint Hindu trading family >s 
in para. 300 of Mr. Mayne’a 
where it is pointed out that, where 
business is carried on in partnership 
strangers, there can be no question 
the minor members of the family 
ing members of such a partners ip 
birth. This view has been affirmed in 
recent Full Bench decision 
gayya v. Venhatara'miah (14).__ 


(10) [1899] 26 Cal. 349. 


11 ) 

12 

13 

14 


1915' 

ri903 

1907 


42 Cal. 225=26 1. C. SS6. 
25 All. 878. 

29 All. 176. 


[1918] 41 Mad. 454=43 I. 
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goes on to consi^^er the case of the imsi- 
ness being carriei^ on wholly hy mem¬ 
bers of the family, and takes the view 
that the minor members do not become 
partners hy birth even in those cases. 
The interest of a minor in a joint Hindu 
family business, whether existing at the 
date of his birth or founded during his 
minority, is acquired by virtue of liis 
belonging to the family and does not 
depend on any agreement on his part or 
on h's admission by the other members 
of the family to the benefits of the part¬ 
nership, Consequently I think that such 
minors are not governed by Ss. 247 and 
248, Contract Act. This, I think, is in 
accordance with the weight of authority 
and there is no direct authority the oMier 
way. Further, I think that the fact of a 
minor helping in the family business, as 
jin the present case, does not constitute 
jadmission to the benefits of the p.irtner. 
ship within the meaning of S. 247, Con¬ 
tract Act, but may be referred to his 
position as a minor member of the family. 

Dealing with the present case inde 
pendently of the Contract Act. I think 
that defendant 2, by taking an active 
part in the business after attaining 
majority, has made himself personally 
liable for obligations of the business con- 
tractcd after attaining majority. It is 
therefore unnece.ssary to consider what 
would have been the oxteotof the manag. 
ing inemljer’s authority to pledge his 
personal cre'lit if after attaining majority 
he had taken no part in the management, 

A point as to which ths decisions I have 
quoted are not easy to reconcile. 

As regards obligations contracted dur¬ 
ing minority, there is no case in the 
reports in which it has been attempted 
to make a member of a Hindu trading 
family personally liable for such obliga- 
tious, and to adjudicate him an insolvent 
merely on the ground that he took an 
active pare in the business after attaining 
majority or both before and after attain- 
>Dg It No such result follows in England, 
where a minor partner after attaining 
majority continues in the partnership. 
If such an obligation is to be enforced in 
India, it can only be on the analogy of 
8. 248. Contract Act. which as I have 
shown is inapplicable. I am not pre. 
pare! to extend the operation of that 
section beyond the cases which directly 
fall within it so as to impose for the 
first time apparently on the members of 


a Hindu family a jiersonai obligation for 
debts contracted in the family busino.ss 
during their luiiiority. In Ibis connex¬ 
ion I may refer to the ubsorvation of 
Sausse, C. .1.. itj linnilol Thukursidas v. 
L\ikhmichand Muuiiiivi (lO), which 
was eitod with approval bv Stanley, G. 1.. 
ia Bi-shavibhiir Nalh v. l'\ileh Lnl 
that 

the recogtiitioi) of a tnulo u'? inlu’rit'ibli'* |'m- 
petty render? it ne«f?s;vr> tor the geiior.il hnielit 
of the family tint the prolccliiui wliieli tlie 
Hindu law generally extend? to the iutcrc't? of 
a minor should be so far trenched upon as to 
bind him by acts of the family mauager neces¬ 
sary for the carrying on ind consequent preser¬ 
vation of that family property; butthatiufringe- 
ment is not to be carried beyond the actual 
necessity of the case." 

It is in my opinion going beyond the 
actual necessity of tho case to hold mem¬ 
bers of a Hindu truling family personally 
liable for <lebts contracted during tlieir 
minority and I am therefore of opinion 
that defendant 2 is only personally 
answerable for and liable to be adjudicated 
an insolvent in respect of debts incurred 
since he attained majority. As there, 
were no such debts, the appeal fails and^ 
must, in my opinion, be dismissed withi 
costs. 

Sadasiva Aiyar, J.— Tiiis Letters 
Patent Appeal was argued with reference 
to the following questions : 

(0 Did the first insolvent debtor V. P. 
L. K. M. Ramasami Cbetty: when he 
started his Madras business in 1910, in¬ 
tent] it to be an individual business of his 
own in which the gains were to be his 
self.acquisitions and the liabilities were 
to be his personal liabilities, or did ho 
intend it to he a family business in which 
his minor son V. P. L. R. M. Palaniappa 
Chetty, the second insolvent, was to be a 
sharer as the undivided member of the 
joint Hindu family consisting then of the 
father and son ? (2) Is a Hindu father 
of the Nattukobtai Chetty caste entitled 
to begin a trade business in such a manner 
that it becomes an undivided family part- 
nersliip business in which his minor son 
gets an interest along with his father? 
(3) Taking it as the law that a minor 
member of a trading joint family is not 
liable for the trade debts beyond the 
extent of bis interest in the family pro¬ 
perty (in other words, that the property 
which belongs to tlie minor by collateral 
inheritance, etc., as his separate property 
is nq^ liable for such debts), does that 
(15) tl862-C5i 1 B. H. C. R App. fil. 



''-M Madras 


Orpj,. Assi(;.nki; v. 


1‘ATiANlAiM'A (Sadasiva Aiyar, T.) 


1919 


litnitalion ou liihility apply also in 
lavuiU' 01 tht adult male members of the 
I '-milv (jai-tner^liip, provided tb?y do not 
I. iko aclivo part in I he conduct of the 


business (1) Does S. d4N. Contract Act 
(or. at any rate, the principle of that 
section) api'ly to a member of a joint 
family who ijot a t interest in t.lie joint 
tatnily trade when he w.is a minor and 
'•vho after attaining majority did not give 
inihlic Dotioo within reasonable time of 
his repudiation of his membership in 
the partnership '/ (5) IJas the second 
insohent petitioner, by his conduct after 
lio attuned majority and by liis non- 
repu liation of tlie partnersliip by public 
notice, ijocome [jersonally liable fnr all 
toe obligations incurred in the family 
trade l)y liis fatlier during his (second 
insolvent's) minority. 


Both the father and tiie son, the two 
respondents, were adjudicated insolvents 
on 28tli January 1915 on the petition of a 
trade creditor about nine months after 
the second insolvent attained majority. 
The second insolvent applied in Septem- 
her 1915 to have the adjudication, so 
far as he was concerned, cancelled on 
the ground that he was not personally 
liable for the debts incurred bv his 
father in the cloth trade business be. 
;.;un ill 1910 when he was a minor, 
and that lie was willing that his 
share in the ancestral family housemiglit 
also be taken possession of by the Official 
Assignee for satisfying the creditors. 

Backwell, J., held that, having regard 
to the customs and manners of Nattu- 
kottai Chettys and their usually initiat¬ 
ing their minor sons into the family 
business even before they attain majority, 
to the father and the son using the same 
Chetty Vilasain of 4 or 5 initials before 
their respective names, to the business 
having been carried on under that Clietty 
Viiasam and to the 2nd insolventdobtor’s 
having failed to give notice of the repu¬ 
diation referred to in S. 24S, Contract 
Act, the 2nd insolvent was .taken in as a 
member of a family linn by his father 
and continued to be such till he was 
adjudicated insolvent after he attained 
majority and that lie was therefore per- 
sonaliy liable for the debts of the firm 
and that he was properly adjudicated 
insolvent. On this view, be refused to 
cancel the 2nd insolvent’s adjudication. 
The question whether S. 248, Contract 
Act directly applied, or whether the 


principle of that section could be applied 
to Hindu family trading firms, or whe. 
ther there should be active carrying on 
of trade even <as regard? an adult member 
of the firm in order to make him per¬ 
sonally liable and whether respondents 
did actively carry on such trade after he 
became an adult, have not expressly been 
dealt with in the learned Judge’s judg¬ 
ment. On appeal by respondent 2, the 
learned Senior Judge (against whose 
judgment this letters patent appeal is 
filed) held that as the Mrdras business 
was not an ancestral business inherited 
by the father and son, hut was started 
by the father newly in lOlO, and as res¬ 
pondent 2 who was then a minor could 
not give bis consent to his (father’s) 
treating it as a joint family business and 
as no definite act such as "allobinent of a 
share or distribution of profits or some¬ 
thing of an analogous cliaracter") had 
been proved to have been done by the 
father, the evidence was insufficient to 
show that respondent 2 was admitted to 
the benefits of his fatlicr’s business as a 
partner when he was a minor. The 
learned Judge further held that oven il 
tiie l>usiness was a joint family business, 
the apjiellant would not be i)er 3 onally 
liable, but only his share in the property 
acquired out of the proceeds of the trade 
and in the ancestral property wooM 
under the Hindu law be liable (or the 
debts. He relied for this codcIdswdo'’ 
the decisions in Chalnmayya v. Vora- 
dayya (5) and Sheil Tbrnhim 
v. Rama Ayyar, I. L. R 35 
[the name of the case should be 
Krishnamurthi v. Ba)ik of BitrmadYl- 
The other learned Judge (PhilHp^i T-' 
held, on a consideration of the fs^ct that 
there was a nucleus of ancestral propert> 
on whose credit presumably the basiucss 
at Madras was launched and ou a consi¬ 
deration of the conduct of the father bd^ 
son, that the business was a joint fami ) 
business and that under S. 248, Contrac 
Act, respondent 2 became fnBy liable a* 
a partner for tlie debts incurred 
his minority. . 

On the questions of fact involvM i 
the case, I am. after the best consider^ 
tion which I have been able to give 
them, inclined to agree with 
Judge and with Phillips, J.. • 

father intended it from 

“(16)Tl9Tli 35Mad."69^1l L 0. 79 *1* 

389. 
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ning to be a joint family business belong- 
iug to himself and his son and that the 
son accepted the position after he attained 
majority. The evidence required to 
arrive at such a conclusion need not be 
80 strong in the case of Nattukottai 
Chettys, whose aucostral properties even 
are presumed to be involved in all the 
trade businesses carried on by them : see 
Chidamharavi Cheili v. Hamamaini 
Chettiar (17), Arunachalam Cliettn v. 
Vellaiappa Chetly (18) and Bank of Ben¬ 
gal V. liamavadhan Chetty (19) and 
A. A. 0. No. 319 of 1014, as in the case 
of Hindus belonging to a community 
whose family business is not trade, it 
appears from one of the affidavits on re¬ 
cord thatthe father andsonraised Rupees 
-3,000 on the mortgage of their ancestral 
house in respect of certain debtsconnected 
wiHi the Madras business and it is signi¬ 
ficant that this allegation in the affidavit 
on the other side has not been sought 
to be denied by the respondents in the 
■evidence given before the Court by them. 
Though a partnership under S. 239, Con¬ 
tract Act is based on "agreement” and 
though a minor cannot enter into a valid 
agreement as regards other matters, 
S. 247, Contract Act allows the admission 
of a minor partner into a business, thus 
creating an exception to the usual rule as 
to agraoroonts being valied only as bet¬ 
ween majors. 

Further partnership in a family husi- 
{Qoss does not depend upon the consent of 
the partners in many cases Uee Ananl 
Ram V. Manna Ram (20)], but upon the 
ifamily being a trading family and the 
il)n8inesa being conducted for the beneht 
of the family, persons born into the 
family from time to time becoming part- 
'□ers as a matter of course. While the 
acts of a son, who assists his father in 
-the latter 8 separate business may not be 
jovidonce of partnership in a case where 
the father does nob belong to a trading 
community [see Narasimkappa v. Chinna 
Kenokappa (21)], the fact that a Nattu- 
kottai Chetty’s son assists his father in 
the tr^e business carried on under 
jthe family Vilasara, both while he was a 
Itninor and after he i)ecame a major, raises 
a reasonable inference that be was alway^s 

(17 A. I. R, 1916 Mad. 606=201. C. 9U. 

(18 A. I R. 1918 Mad. 749=27 I. 0. 376. 

19 119161 28 I. 0. 260. 

•20 119101 821. 0. 780. 

91) U0171 88 I- C. 241. 


a partner with his father in a family tiusi- 
ness. I think that the right of a Hindul 
father belonging to a trading cornmunityj 
to begin a lawful und ordinary trade 
ljusiness as a joint family business in 
which himself and his minor sons were 
tube partners cannot 1)0 disputeil. On 
the above conclusions I think S. 2J8, 
Contract .^ct applies and respondent 2 
had become liable (on the date of the 
creditors'i' 0 tition)enually witiihis fatlier 
for the trade debts contracted by his 
father from the very beginning of the 
business. 

As regards Chalamayya v. Varadayya 
(5), it was not a case of a debt due bv a 
partnership family business to whicli 
S. 248, Contract Act could be applied but 
an ordinary family debt incurred by the 
manager for a family purpose. Though 
that case could be distinguished on that 
ground, I wish to stale that in my opi¬ 
nion, the adult junior members of a joint 
Hindu family and the minor members 
after they attain majority are personally 
liable and to the extent of their separate 
properties also (that is, not merely to the 
extent of their interests in joint family 
properties) for debts incurred for family 
necessities by the managing member, who 
is the agent of the family entitled to 
pledge the credit of all the family for 
debts incurred for family necessity— I 
think the texts quoted by Subramania 
Ayyar, J., at pp. 170 and 171 (of I. L. R. 
22 Mad.) clearly imply such personal and 
extended liability.! am with great respect 
unable to agree with the learned Judge 
in Ills interpretation of those texts. In 
Gokat Kantur v. Ainarchand (4), Chanda- 
varkar, J., in considering Chalamayya v. 
7ara(/aj/j/a (5),say8 at p. 1292 (of 9 Bom, 
L. R.) : 

' Whether that decision laying down that prin¬ 
ciple is correct according to Hindu law or not, it 
ie unnecessary to decide in the present case. It 
is sufficient however to say that we have serious 
doubts about the correotness of a principle.” 

I am further inclined to doubt the 
correctness of the decisions quoted to us 
that the personal liability of the adult 
male members in a joint family partner¬ 
ship depends on their being proved to 
have taken an active part in the business. 

As regards Sanka Krishnamurthi v. 
Bank of Burma (l6), the defendant in 
that case was a minor even on the date 
of the suit and the direct question in¬ 
volved was the right of the minor’s 
mother acting as his guardian to give a 
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power-of-attoi-nsy to an a«enfc of such a 
\vi<1c character as to make the minor 
pei •onally liable for debts incurred by 
sucli ai'ent even iu fraud of the minor 
and whether when the guardian herself 
cannot claim the benefit of indemnity 
against the minor’s property, the creditor 
can claim any right of subrogation to that 
benefit. As regards the observations in 
n'af///e/a Rnj^anji v. S^ehh Mafiiu'^in 
(22), all that they amount to is that the 
covenant of a mere guardian cannot im¬ 
pose a personal liability on the minor 
ward. Put the personal liability of a 
minor jiartner for a family partnership 
debt is created not by the contract made 
for him by his guardian as such, hut by the 
rules of Hindu law and of partnership law 
by which the debt incurred by a major 
manager of Hindu family partnership 
business has to be paid personally by the 
minor members <aIso. In the result, I 
would hold that both independently of 
the Contract Act, that is by the rules of 
Hindu law and by S. 218, Contract Act 
also (as I think that that section too 
applies though it is nob necessary to rely 
on it) respondent 2, was personally liable 
for all the debts in respect of the non¬ 
payment of which he was adjudicated an 
insolvent and I would restore the judg¬ 
ment of Bakewell, J., allowing the appeal. 

Spencer, J —The question for our 
decision is whether the respondent, who 
belongs to a Nattukobtai Chetty trading 
family, is personally liable for the trade 
debts of that family incurred before he 
attained majority, or whether he is not 
liable at all personally. The respondent 
attained majority in April 1914 and was 
adjudicated insolvent in January 1915. 
If ho was a partner, it will follow from 
S. 249, Contract Act that he is personally 
liable for the ordinary debts of the firm 
incurred while he was a partner. Per. 
sons who by their words or conduct lead 
others to believe them to he partners 
and persons who get credit by allowing 
themselves to be represented as partners 
incur a 1 the responsibility of partners 
under Ss. 245 and 246. Minors in this 
country are incapable of becoming part¬ 
ners in their own right, as by S. 11, Con¬ 
tract Act they are declared to be not 
competent to contract. But they may be 
admittel under S 247 bo the benefits of 
partnership, upon which their share 
beco mes liable although they incur no 
(22) C1887] 11 Bom. 551=141. A. 8y (l\ O.j. 


personal liability. Such persons on at- 
taining majority become ipso facto liable 
under S. 248 for all obligations incurred' 
by the partnership from the date of their 
admission to the benefits, unless they 
publicly repudiate the partnership. 

Such being the general efleeb of the 
Contract Act on the question, I will first 
consider the respondent’s liability for the 
firm’s debts incurred during his majority. 
In Nattukottai Chetty families there is 
ordinarily no distinction made between 
the trade assets and the family property 
vide Chidambaram Chetti v. Ramasani 
Chettiar (17) and Arunachalom Chetty v. 
Vellaiappa Chetty (18). It has nob be eir 
shown that in this particular f-amily any 
family fund was kept apart from the 
trading capital. Ino attempt has been 
made to prove that the respondent at any 
time repudiated the partnership. There 
is evidence that the respondent, both 
when a minor and when adult took an 
active part in the business of the shop, 
sitting by the safe, looking after the ac¬ 
counts, collecting money, and signing 
receipts for the delivery of bales of piece- 
goods There were 4 or 5 gomasbas in 
the shop, hut the respondent, unlike 
them, received no salary for the work he 
did in his father’s business. The practice 
of Nattukottai ChetLv firms trading under 
trade initials has been frequently recog¬ 
nized in decisions of this Court. One of 
such decisions is that in 
Jessa Singh v. A. L. V. R. C. T. 

(23). The initials under which this 
family traded appear to have been V.?. 
L. R. M. The affidavit presented by the 
respondent to the Insolvency Court com¬ 
menced thus; 

“I. V. P. L. R. M. Palaniappa Chetty, son of 
V. P. Jj. R Rama®amy Chetty, a Hindu of 
the Nattukottai Chetty caste, aged about 
years.do hereby solemnly and sin¬ 

cerely affirm, and .«ay as follows,” 

and was signed in Tamil by the respon¬ 
dent "V. P. L. R. M. Palaniappa 
Chetty”, thus denoting his consciousness 

that he belonged to the V. P. L 
firm of which his father, who prefixe'l 
the same initials to his name, was a part¬ 
ner. I think that the respondent s con¬ 
duct in taking an active part iu the busi¬ 
ness after becoming a major was such as 
to lead others to act on the belief tb®*' 
he was a partner. He was also, in the 
words of Melvill, J., in Samalh^i Rathu- 

(^)"(T90Sj 4 U'. L. T. 3C07 
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hai 7. Someshvar (l), a 

joint owner of » trndinR business created 
through the operation of Hindu law between the 
members of an undivided Hindu familv." 

I accept the principle laid down hy 
Chandavarkar, J.. in Vo<lilal v. Shah 
KhushnliS) tliat mere co-parcenership 
Idoes not give rise to a presumption 

that a business carried on bv one of the 

coparceners in a joint family is a family 
business. It must also be shown that 
the business was set up with the aid of 
family funds. This follows in the pre- 
|S6Dt ease from the fact that the respon- 
:dent belongs to a Nattukottai Chetty 
trading family and that in such families 
the decisions in Chidambaram Chetti v. 
\Ramaswami Cheitiar (17) and Aruna. 
chalam Chetty Vellaiappa Chetty (18) 
quoted above recognize of a certain cus. 
tom. It has further been shown that 
the respondent took an active part in his 
father’s business. The onus therefore 
would lie on him of jrroving that he was 
not a partner during his maiority. I 
think that both under Hindu law and 
under the Contract Act the rosponde-t 
.would be personally liable for partner¬ 
ship debts incurred after he came of age. 
It is however conceded that all the debts 
concerned in this adjudication were debts 
incurred during the respondent's minority. 

The question of the respondent's per- 
eoDfil liability for debts incurred during 
his minority is a more diflicult one. His 
share ie no doubt liable under Hindu law 
ivtde Raghunathji Taracitand v. Dank 
of Bombay (6)], If he was not a co¬ 
parcener in a trading family, his share 

would still be liable if he was admitted 

while a minor to the benefits of partner: 
ship (S. 2i7 Contract Act), but not 
otherwise But as I observed in Gan. 
oayya v. VenJcataromiah (14), a definite 
and conscious act on the part of the other 
parsers is needed for admitting a minor 
to the benefits of partnership. I do not 
nnd that it has been anywhere defined 
what are the acts which would constitute 

Bn fi that it implies 

Borne definite act such as the allotment of 

yharo or the distribution of a part of 

the profits or something of an analogous 

character. In Anant Ram v. Channu 

Lai [12), there 18 an observation that 

admission to partnership can only be 

with the unanimous consent of those 

who are already partners. I am clearly 


of opinion that admission to the benefits 
of partnership mem^ somothirg more 
than the here incident of l.irtli in a 
particular famil\'. The equivocal acts of 
the respon lent during his minority would, 
not have the ellecf of investing him with 
the resposihiiity of a parlner. 1 think: 
that Ss. 2lo and 2H1, Contract Act can liei 
applied only to the conduct of 
who aro competent to contract, and not' 
to minors, ^fr, Ma\ne in his Hindu' 
lasv says tluifc one of the principles ofj 

partnership in England which is that a 

partner must he a person to whom the 
other partners are willing to delegate 
their authority and capable of binding 
them by their acts, is the same in India. 

This would naturally exclude minors. 
Also no new persons can be introduced 
into the management without special 
agreement. A manager is chosen for his. 
special aptitude for business. So also 
it would appear that not every minor 
born in a trading family would, as a 
matter of course, he admitted to the be-i 
nefits of partnership, hut that there musti 
bo some agreement on the part of the' 
partners to admit him. some “con. 
sentient act.” as Sale..!, calls it in Lutch. 
manen Chetty v. Siva Prokasev Modeliar 

In the present ease, there beiua no 
proof of the respondent’s admission to 
the benefits of partnership during his 

minority, he is not personally liable- 

under S. 248, Contract Act for debts in- 
curred by the firm during his minority 
now tliJit lie has attained majority. 

Equally he is- not personally iiahu 
under Hindu law for debts contracted by 
the manager of the firm during his mi. 
Donty for itis settled law that a per- 
sopal hability cannot be imposed on a 
minor by the covenantor his guardian 

and manager. uiW, IFaff/iefa Rajsanji v. 

Skekh Masludm (22). Maharana Shri 

v Vadilal Vakhatchand 
UHand Sanka Knshnamurthi v. Bank 

(16). lo the result. I agree 
with the learned Chief Justice that the 
respondent could have been declared in- 
fiolvent in respect of debts, if any. in. 
curred during hia majority, but that 
debts incurred before that event should 
not be taken into account in theadjudica. 
tion proceedings. 

_3.N./r.k. Appeal dimmed. 

(24TU8y0j2O Bom. 61 .- 


r.'^" Madras 


NAGATI a V. SlDDALINGAPl'A 


1919 


A. I. R. 1919 rvladras 698 

. Di'i; Rahim and llAKr.WKLL, JF. 

uri'l I'lhers —Defendants 


t'l'oll'inls. 


V. 


Sitldic iufja[jpj an 1 oiZ/c'^'~l’laintin 
10 'I—])elonflant'>—Rc'^punclents. 

Second Appeal 'so. I9n2 of l9lo, De¬ 
cide i :>ii J'^bh A;n‘ii 19iS, againsb 
docreo ol Dist. -Tul'^e. Relinry. in Appeal 

Suit Xu. Uli of iyi:j 
(a; Civil P, C. .1908). O. 8, R. 5-Guar 
dian of minor defendant allowing case to 
proceed ex parte—Plaintiff must prove facts 
alleged in plaint which were not expressly 
denied jn written statement. 

'1 lie scope of (). U. 5. is only this', that tlie 
<inis-ioQ ti) deuy an alli-,;'itioQ of fact lO the 
is n<>t to be taken as an admission in the 
case of miiioi' dcfcndani«, and the rule lias noth¬ 
ing to do wiih the coiidnctof the suit after^vards. 
i‘'or instance, if at the framing of issues or at 
tlie trial the person representing a minor defen¬ 
dant admits certain allegations of fact, it can¬ 
not bo said that U. 5 in any way affect.s such 
admission. What the legislature apparently 
contemplated by R. 5 was that if, for instance. 
.‘.Iiu guardian of aminot defendant allowed a case 
to proceed cx [larte, Ih^n tbe'pluinlilf must prove 
tliose f.vcts allogc.l in the plaint xvhicb were not 
:,pres.s!v denied in the written slatement filed 
on boliaif of the minor defendaut. 

(b) Civil P.C.,(1903},0. 14, R. 1-Courlsare 
not bound to raise issues on questions of fact 
of their own motion- But on such questions 
of law QS of jurisdiction or limitation Court 

js bound to frame issues. 

Courts arc not bound to r.iisc issue onquestious 
of fact of their own luolioii where parties do 
not asli for them. The oraisston to raise suca 
issues implies an abandonment of such questions 
bv the party interested. NVhere 
.luc..Lion is one purely of law such as 
or jurisdiction. It is incumbent on 
frame proper issues on such question. IP GJ9 C IJ 

L.Venkataraghaoa .4/'//ar—for Appel¬ 
lants. , , ^ 

,S. Desilcachari—lor llospondents. 
Judgment.-Tlie suit was institulcl 
by respondent 1 in this appeal in or-lor 
to recover a certain snin of nioney under 
a mortgage deed against the appellants, 
who are minors and wlio were represen¬ 
ted in the suit by their guardian. The 
first question argued before us is that 
there was no proof as to the proper exe¬ 
cution of the mortgage deed and its attesta¬ 
tion according to law. But the defen¬ 
dants appeared hy a pleader throughout 
the proceedings, the written statement 
did not raise any question as to the exe¬ 
cution of the mortgage, there was no 
issue framed with reference to this point, 
and so far as we can gather from the re¬ 
cord no objection on that score was 


taken at the time of the trial. Ths 
learned pleader for the appellants con¬ 
tends that, inasmuch as 0. 8, Pv. 5, Civil 
P. G.. sai s: 

“f'jvery allegiitioii of fact in the plaint, if 
not denied specirie.\llv or by necessary implica¬ 
tion, or stilted to bo not admitted in the plead¬ 
ing of the defendant, shall be t.akon to be admit¬ 
ted except as ;icain-st a person under disability.” 

fc made it incumbent upon the Court 
to require proof of the execution of the 
mortiagQ before there could be any de¬ 
cree given against the minors. But the' 
scope of 0. 8. R. 0. is only this: that the 
omission to deny an allegation of fact io 
the plaint is not to be taken as an admis¬ 
sion in the ease of mioor defendants, and 
tlie rule has nothing to do witli the con 
duct of the suit afterwards. For in 
stance, if at the framing of issues or at 
the trial the person representing a minor 
defendant admits certain allegations of| 
fact, it cannot he said that H. o in anV' 
way affects such admission What the 
legislature apparently contemplated by: 
R. 5 was if for instance tlie guardian of 
a minor defendant allowed a case to pro¬ 
ceed ox parte, tlien the plaintiff must 
prove those facts alleged ina plaint which 
'.vere not expressly denied in the writtcBj 
st.itcinent filed on behalf of the minor 
defend,\nt. In tlis case of a defendant 
who is a mvjor. an ex parte decree could 
be leased not cnly on facts expressly ad- 
mitted in the written statement but also 
on those allegations of fact in the 
which are notdenied in the written 

meat. Here what happened 
pleader appearing forthadefen.dantstate- 
that he did not want to adduce OTaU'r 
dence in the case: so also did 

for the plaintiff- Then certain docamen s 

relevant to the issues raised "'ere b 
aal apparently no objection was taxen 
to their adrnissihility and they 
marked as exhibits, we may take »t, - 
consent. The issues that were raiaea r - 
late to questions of limitation and • 
judicata and those were the 
ently argued at the trial, ^y0 . • 

we should he perfectly justified m 
case in saying that any question as to 
execution of the document was .ug 

the time of the framing of issues an 

trial of the suit. j. 

Our attention has been drawn to 
tain rulings, notably to one of the 
High Court reported as „ I 

Dev Sidheswar (l), wh ere F*^l^X 

(0 Ibin. 350. 
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afc i>. 362 lays ilown that it is tho dnlv 

of the Court under tlio Civil Procedure 
Code to soe that proper issues necessary 
for the decision of tlio case are framed. 
But there the (juestioo was astovvliether 
the notice served by the landlord on tho 
tenant in a suit for ejectment was a proper 
one, and as proper notice was a part of 
the cause of action it was held to ho tho 
duty of the Court to see whetlier in the 
plaint the cinse of action was properly 
stated and that it wiu proved at tlie trial. 
Tho proposition however as to the duty 
of the Court to raise proper issues i-i laid 
down in broad terms. But we do not 
■think that it was intended to lay down 
;that upon questions of fact it is the duty 
|of the Court, even though the partv in 
,w.iose interest it is to raise tlie necessarv 
^issue, does not choose to do so to frame 
3ucli issues of its own motion. Any 
general proposition of that character 
would in our opinion, be subversive of 
proper conduct of cases and we are un¬ 
able to assume that the learner] Judgesof 
the Bombay High Court intended to lay 
down any such rule. On the other hand 
we agree with the ruling of this Court 
reported as Ponnusami Pillai v. Pasu. 
pathi Mudal iar{2), where it is laid down 
jtliat an omission to raise an issue on a 
iquestionoffact implies an abandonmentof 
that question by the party interested. No 
doubt where tho question is one purelv 
of law, Bucl. as limilatioii or jurisdiction 
;it IS incumbent on the Court to frame 
jPvoper issues on-sucb questions, but it 
I would not bo safe to extend any such rule 
ijo issues of fact. We therefore overrule 

pl^der by the appellant's 


The next contention in tho appea 
relates to the admissibility of Ex ] 
which 18 a deposition of the presen 
guardian of tho appellants in a forme 
suit, ihe defendants’ pleaderapparentl 
coDsontol to Ex. D being admitted ii 
ovidenoe and the Btatement container 

therein which amounts to an admissioi 

Bftving hmi ation that could have bcei 
proved if the guardian had been called 
It was open to the pleader for the defen 
dants to dispense with any suoh proof 
We therefore do not think that there ii 
any force in this objeotion. On tho nexi 
question as regards the amount of interesl 
which has been allowed in tho decree 
that is at the rate of Rs. 75 a vnar if ;« 

W U910] 6 1.0.8ia: --- 


dilt'icult to ascortian fruin the rccord.s 
upou what niatei'ia! tdiis sum was arrived 
at and it woulil be necessary fo cal! for a 
further iiniling nn tliis pi.'irit, allowing 
the parties to adduce evidonco uitli res¬ 
pect tberotf). But tljc Icartied pleader fi-tr 
the appellants wants time to coii-.de*; 
wliether it would be desiral'lc in the in¬ 
terest of his clients that a liritlinj; < rj 
this point should bo c.iUcd for. We tlier«. 
fore allow tbs case lu >ian.l civer f.ir 
two week-., 

Order.-'i'lie lower Court will subniir 
a iiuding as to how much is |>ayablo on 
account of interest according to tho 
terms of the bond Kx. A. b’resli evi¬ 
dence may he taken. The lindingwill be 
submitted in 8 weeks and tho parties 
will he at liberty to tile objections to the 
same within 10 days after notice of 
return of tlio same shall have been posted 
up in this Court. 

Finding —Tlie High Court has called 
for a finding as to bow niucli is payable 
on account of interest under the bond 
Ex. A. Under the mortgage bond Ex. A 
one-fourth share of tho grain produced 
on the mortgaged bond was to be given 
by way of interest on the amount of the 
mortgage loan. The amount of interest 
originally allowed is Rs. 300. at the rate 
of Rs. 75 per year for each of four years 
from 1908 to 1912. The only evidence 
on the subject is given on the side of the 
plaiutif) and this has all been given after 
the remand. It is the plaintiff’s case 
that tlie lands mortgaged under Ex. A 
form part of the lands since sold to him 
under Ex. B. The extent sold under 
E.x. B is 21.C0 acres while tlio extent of 
land mortgaged under Ex. A is 5.16 acres 
(plus a small fraction), and so tbo yield 
on the mortgaged lands will be something 
Under a fourth of the yield on the whole 
extent of the land sold. Tlie calculation 
has to be made this way: as both plain, 
tiff and P, W. 2 give tho yield for the 
entire extent of the land sold under 
Ex. B, while it is not made quite clear 

to what P. W. 3 refers, but it is not a 
very satisfactory way of making it, as ac¬ 
cording to the plaintiff's evidence 3 acres 
of the whole extent are wet and the rest 
dry, tho lands hypothecated being well- 
fed. The plaintiff’s evidence as P. W. 1 
shows that two crops of grain were 
being raised on the whole land and that 
each crop would yield 2i to 20 Pallas, 
while he also says that he was getting 
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20 (ii' 25 pnllw for lii? half-share. Triv 
11 . 1 'nt would uilike out tliatthepro- 
N i.'lilt'd ahoi'.t 50 I’allas of paddy a 
M.‘;n and t'he plaintift'would 1)6 eiititied 
i(i:i djurth share or rat Iicr ]e««; than I, 4th 
of this ; that is, to (.nly al.'out -i pallas 
r. \V. 2 says that the plaintin's 1, 4th 
share was about G tforns {=^4 4,.oth 
pallas) from each of the cro[is, and this is 
clearlv with rtference to the full extent 
ut land sold and so according to this wit¬ 
ness plaintill sfourilj share on the morl- 
jta^cd lands would liehardly 2 1'2 pallas. 
I’. V., d si\s that I’laintiti was tjetting 
G 01 I toon.s for eacli oi two crops per 
Near froni fho hy[/otheca. and hy the 
li\)(j'lieca I take it that lie means tlie 
w iiole extent of lands sold aud net merely 
the lands ii'ortgagefl, as otherwise his 
reckoning would he very much at vari- 
ance with NNhat is spoken to by P Ws. 1 
and 2. J would hold on this evidence 
that plaintitV for his fourth share of the 
mortgaged property is only entitled to 
2 1/2 pallas of grain per year. 

As to tlie value of this grain, plaintiff 
saNS now’ that it is worth Rs. 6 or 
Rs. G-8-0 a palla; while P. W. 2 says 
that it fetches Rs. 5 or R?. 5-H.O a toom 
which comes to much llie same thing. 
In a deposition (Ex D) in a previous suit 
however w hen speaking as 1 understand 
of the year 1! 07, ho has said that tlie 
price per palla was at-that tinieRs. 3-H.O 
lie has not been cross-examined as to 
this statement, and prices no doubt vary 
and tend to go up, but I do not think 
that they can have varied so much as to 
have nearly doubled since the date of 
Ex. D. On the other hand, it has to be 
remembered that the defendants (appel¬ 
lants) have set up no counter-evidence to 
that put foiwvard by the plaintiff. On 
the whole I think that it may ha taken 
that the price per palla for the four years 
has been on an average Rs. 5 and at this 
rate I 6nd that the plaintiff is entitled 
to interest of Rs. 12 1/2 a year, represent¬ 
ing 2 1/2 pallasa per 'ear at Rs. 5 per 
palla. He is therefore entitled to 
Rs, 50 in all for the four years. After 
the return of the finding of the lower 
appellate Court upon the issue referred 
by this Court for trial the Court delivered 
the following: 

Judgment. —The decree will be 
varied by allowing interest at Rs. 12-8-0 
per annum on Rs. 200 from March 1908 
till the time fixed for payment. Time 


lor redemption will be extended to Ifith 
August. In other respects the decree 
will be confirmed. There will be pro¬ 
portionate costs. 

S.N./K.K. Decree varied. 
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SlT-NCEK AND KRISHNAN, JJ. 
Nadhamvni Ai/yan and another —De¬ 
fendants—Appellants. 



ApptiOdayan and of/isrs — Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 65 of 1916, Decided 
on 2nd April 1918, against decree of 
Dist. Judge. South Arcot, in Appeal Suit 
No. 38 of 1915. . ^ 

Hindu Law—Joint family—Collusive cc* 
cree against some co-parcer.ers on sham 
transactions—Family properly sold in exe¬ 
cution—Co-parceners can sue to set aside 
and for recovery of shares—Partition can be 
effected in suit itself—Decree-holder pur¬ 
chaser is not entitled to equities. 

A collu.sive decree obtained again.<!t some of the 
co'parceoers in a joint family on a sham trans¬ 
action is not binditig on the other co-p.irceners. 
Where joint family property is sold in execution 
of such a decree, the co-pnrceners are entitled to 
get the sale set a^de and to sne for the recovery 
of their shares. 'I’hey arc not however entitled 
to recover the whole proierty and the decree- 
hoUitr is entitled to the shares of his judgment- 
debtors. IP 704 C 2: P 705 C 1, 2) 

Where specific properties arc sold in Court 
auction, it is not necessary that tljerc should be 
a separate suit for partition for the allotment 
and ascertainment of the shares. Partition msr 
be directed in the suit itself and the pl»«»«ff 
may be given his share : 2 ] 

The decree-holder purchaser cannot claim 
against the plaintiffs, who were no parties 
collusive decree based on a non-existent debt ao 
equitable remedy such as that implied bvsu - 
rtW"- LP 703 02 1 

T. D. Vencalru7na Sastri and Jf- 


Vencdtrama Aiyar~ior Appellants. 

Pad7nnnabaiyat —for ResponuentiS. 

Judgment. —The District Judge 
based his decision largely on Court Exs. 
aud 2, whicli he admiited as evidence 
produced on the Court's own motion, 
lie states that the documents are con¬ 
clusive on the point of fact. 0. 4 * 
R. 27, Civil P. C.. makes it imperative 
that an appellate Court should record i ^ 
reasons for admitting additional evideu^ 
whenever additional evidence is allow 
to be produced. Apart Irons the irregu¬ 
larity arising from the omission to comp y 
with this rule vve think that in 
those documents should not hare 
relied on for the purpose of proving t ® 
the properties attached by defendan 
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(plaintiff in Original Suit No. 133 of 
1909) were treated as the joint properties 
of defendants 1 and 2 in this case (Jefen. 
dants 1 aud 2 in Original Suit No. 133 
of 1909, without giving defendant 3, who 
was examined as D. W. 1 at the original 
trial, an opportunity of ex|)laiuiDg the 
circumstances under which he made the 
application to attach those properties and 
his admission in the application. In con¬ 
sidering the otlier evidence of joint deal¬ 
ing with the property the District Judge 
has nob considered and met the possihi. 
lity of the explanation suggested by the 
District Munsif for the joint execution 
of the mortgage deed to Abboy Chetti by 
plaintiff and defendants 1 and 2 being 
true ; and he also appears to have over- 
looked the point, which blie District 
Munsif noticed, that the plaintiff's evi- 
dence as to the purchase of the plaint 
properties by sale of ancestral properties 
must be hearsay, when he spoke to what 
occurred when he was only two years 
old. 

We think that it is necessary to call 
for a fresh finding from the District 
Judge on the question whether the plain- 
tiff has any interest in the properties. 
If he finds this question in the affirms- 
tive, he will also return a finding on 
issue 3 which is has left undetermined. 
Findings should be returned within two 
months from this date. Ten days will 
be allowed for filing objections. 

Findings.— This is a case which has 
been remanded to me for findings on the 
the question, '' Whether the plaintiff has 
any interest in the .properties ; " and 
secondly, if the above issue is found in 
the affirmative, “ If the sale is to be set 
aside, to what equities, if any, is defen- 
dant 3 entitled ? ” 

It has been pointed out by the High 
Court that I have fallen into an irre¬ 
gularity ip nob complying with 0. 41, 
R. 27, Civil P. C., in replying on Court 
Exs. 1 and 2 which I adraited as evi- 
deuce produced on my own motion, in 
that I did nob record the reasons for ad¬ 
mitting this farther evidence. It is 
also observed that there was great hard- 
ship on defendant 3 in admitting this 
in evidence,.because he was nob given 
an opportunity of meeting this docu- 
mept which contradicted bis evidence. 

It is brought to my notice by the 
learned vakil for the appellant that as a 
matter of fact the subjeot of these two 
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Exs.land 2 wa^ hrouglit to the notice of 
defendant .1 when he give liis evidenco 
in the Ctiurt and that lio then had an 
opportunity of explaining the fact, which 
must have been iTcsout lo his inoniorv, 
that he attached tlio property as liein^* 
tho property ot the .iefcn iants. How! 
ever, the man is since dea-1 arnl in viow 
of the High Court's ohservatinn f do not 
think it advisable that I should rely on 
these ilocuinents nor record a reason at 
this stage why I sliouhl admit them, be¬ 
cause in any case one obvious explana¬ 
tion and observation attaches to tliem, 
that the general conduct of the parties 
might have lei defendant 3, who would 
not be intimately acquainted with family 
affairs, to believe the property to be 
joint family property and it is not the 
conduct or tho admissions o^ a third 
party, as defon<lant 3 was, which can 
affect the nature of the ownership of any 
given bit of propenv. The le.irnei vakil 
for the appellant brings it to my notice 
that the decisions in Indar Sahai v. 
Shaim Bahadur (l) and Madhavaiya 
Chetty V. Damodaram Chetly (2) are a 
clear basis for holding that, although 
there may be no nucleus of family pro- 
perty, where the family work together 
and live together and eat together and 
treat the property as joint property, they 
make a joint family even if there has 
been no original nucleus of family pro¬ 
perty. 

As regards the observations of the 
District Munsif with reference to the 
joint execution of the mortgage deed to 
Abboy Chetti by the plaintiff and defen¬ 
dants 1 and i:, I have had ray attention 
directed to it in argument and I have 
giv6D my fttt6QtioD to it a3 dirsetod by 
the order of reference of their Lordships 
of the High Court; and I think it is right 
^ observe that this explanation by the 
District Munsif, that it was possible that 
the sons were also joined in the execu¬ 
tion of this document as they were 
naturally required to do as a matter of 
safety by the mortgagee, is an explana¬ 
tion which was open to the parties and 
yet was not made by defendant 3. But 
as regards the explanation that the exe¬ 
cution of the mortgage deeds Exs. 1 and 
10 to shroff Abboy Chetti might show 
that the plaint properties were thrown 
into the common s tock and enjoyed by 

11) U91i) 17 i. 0. 760 (P. 0.). ■ 

(3) U9123 17 I. 0. 847 
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the jointly though acciuired hy a 

ii-iemher, that; does in fact a]>peal 
I'’ iTie and tlut is in fact my final view. 
I lie decision in Thi/alambedl v. Krishna 
i*iUt ir (3) is an exact decision in point. 
.\s regards the KuH Bench case in Ethi- 
rojulu Xdiilii V, novindarajulu Naidti 
(01 have to observe with, great respect 
that it seems to ii.e that a good deal 
would turn on tlie iate of the will in 
question. 

If after treating the property in every 
way as joint jiropertv, the acquirer at 
his very last g^’sp makes a will disposing 
of it as if it was still his sole self- 
aciiuired proi’erty. I think it would be 
upon to the other members of the joint 
family lo sliow th.it by his action in 
t renting tlio property as joint property 
and tluu-. keeping the family together 
they were prevented from going out in 
the world and setting upon their own ac¬ 
count. and therefore it was not open 
to him, just befoie his death, to execute 
a will which reversed the tacit agree¬ 
ment among them. If, on the other 
hand, in such a series of circumstances an 
arc detailed in Ethirajulv, Nnidu v. 
(loviudarajubt Naidu (4) the acquirer 
of the inoperty made and registered a 
will three or four years before liis death, 
that would he a very dit'I'erent matter. 
However though I venture to express 
this proviso, my present finding is not 
given in opposition to the ilecision in 
Ethirajulu Naidu v. Govindarajulu 
Naidu (4), but because it seems to me. 
having regard to the provisionsof Ex. 10, 
dated 1904. and Kx. 1 dated 1908, that 
after setting forth most clearly that it 
was self-acquired property it is stated 
with equal clearness and precision that 
the property is in the joint possession of 
al\ the members of the family. .\nd this 
is exactly the course and conduct which, 
according to the ruling in Madhavit/a 
Chetty V. Damodaram Chetty (2), where 
the family all live together, is enough to 
finally invest the property with the 
character of joint family property. 
The learned vakil for respondent 4 
would wish to argue from Bam, Kifihen 
Das V. TaJida Mai (5) that there can be 
no joint family unless there is a nucleus 
of joint family property. But the deci¬ 
sion in 1912 M. ■^. _ N. [Madha. 

(3) [1916] 321. C. 955. 

(4) [1916] 32 I. 0. 12. 

(5) 11911J 33 All. 677=10 I. C. 513. 


vaiya Chetty v. Damodaram Chetty 
(2)] is exactly opposed to such a 
view. It is perfectly true that the evi¬ 
dence as to the property having been ac¬ 
quired with the grandfather's own money 
is mere hearsay, as the High Court has 
been pleased to point out to me, and it is 
true that in certain cases, as set out in 
the decision in Jangi Nath v. Janki 
Nath (()), a single owner of a property 
may for certain reasons, and to avoid 
family quarrels, associate with himself 
persons who in reality have no joint title 
and may afterwards insist on bis own 
full separate rights. Personally I incline 
to the view that tliis is not a line of con¬ 
duct which should be encouraged or 
which in the end conduces to the peace 
and welfare of families [to quote the 
Privy Council in Data Mudduii Gopal 
Laly Khikhinda Koer (7)] because it 
seems to me that it is substituting for a 
temporary disagreement an inevitable, 
bitterly-contested law suit, which will 
certainly go as far as the Privy Council if 
the family funds ‘ir credit i)ermit. How 
ever that may be. the present is nob 
such a case. Here there has been a 
living together in one house ever since 
the family migiafod to Sanda.pitt vi on 
account of tlie great famine of 1S70—77. 

house was bought and ov“ntua!ly land; 
and this land is the subject of the pre¬ 
sent litigation. The oral evidence on 
the side of the plaintiff is indeed meagre 
and a great part of the evidence be 
as his own witness is false. But the 
learned District Munsif found as a '^“5^ 
that the plaintiff and defendants • 1 
and 2 have been living all along and 
messing together and the plaintiff 8 
sent statement to the contrary is ft deb- 
berate falsehood. This fact while lea 
ing groat weight to the theory of collu¬ 
sion in the present suit, is also a veD 
important one in deciding whether t e 
family have been throwing all their in¬ 
come such as it is into one joint stoc'- 
Taken with the contents of Exs. 1 
10, [ am satisfied that the property 
altered into joint family property 
the full final consent of the 
acquired it and for this reason I 6°^, 
issue in the affirmative that the plftiD"^ 
has an interest in the properties. 

As regards issue 3 the 
for the respondent wish es me 

""(61 [19051 2 A. L. J. 225. _ . 

(7) [1891] 18Cal>341=l8l. A.9(P.W 
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once more over the wliole question of 
fraud and to show that on account of the 
fraud being non existent and the pro- 
notes being executed with legitimate pur- 
poses, his client is entitled t-orepavuent 
of the following sums cf money. lU. 000 
for Ex. 1, Rg. 224 under Ex. C and 
Rs. bOO towards the discharge of Ex. 6. 
He argues from the decision in Pala. 
malni Aliidaliyar V. South hidiun Ex¬ 
port Co,, Ltd. (8) that defendant is en¬ 
titled in equity to have these sums 
made a charge on tlie property as there 
is no evidence to rebut the fact of pay- 
raent; for. as he points cut. P. \V. 1 
(defendant 2) admits in evidence that 
Hs. 40 is due from him on tbe pro note 
for which Ex. C was substituted. On 
the other hand my attention has been 
drawn to the Privy Council decision in 

Sahu Bam Chandra v.Bhup Singh (9). 

by which it is said that the sale of joint 
family property by only one or two mem¬ 
bers excluding a person who is a common 
cosharer with them has no effect what- 

soever and cannot bind the property at 
all. 

Thus there is no equity for defen¬ 
dant 3 retaining his two.thirds of the 
suit property nor for his getting his 
money back. It seems to me that this 
18 the decision which I must apply in 
the present case and that my finding 
on issue 3 in the same as the lower 
Court 8, viz that defendant 3 (who is no\N 
represented by respondent C Is not 
ontUled to any equities in this case. 
Although I base my decision on the ruling 
m the Privv Council eases noted above, 
and not on the finding as regards fraud— 
because It seems to me that T am not 
bound or justified in reviewing my find 
log on that point that there was fraud 

|n the mattor-if I take that finding as 
‘molding good. I will also say that on ac¬ 
count of the fraud practised in thematier 
to which defendant 3 was uecessarilv a 
party he is not entitled to any equities 

rbov.°r^ ‘■'"'^'"8 given 

above .8 independent o( tbe finding on 

to me bae been exolnded from tbe scope 
of the roforenoe. I sm eorreoled by the 
learned vakil for the respondent as re- 
fiards hie arguments b.sed on 33 All 
iHam Ki ifhen Das v Tanda Mai (5)]’ 

(ft) 119101 83MaT894=5 I 0 89 

(9)A.I.R. 1917 p.C. 61=89 All. 487-ag 

I. 0.880=44 1. A. 126 (P.C). ® 


He points out that his argument was 
that there is no piesumption .-is to the 
existence of joint f;imily prc'jiertv and 
anyoue who alleges it must prove it. 
This, of course. I concede, hut he pio^ 
ceeded to argue as slated above rliaf 
Miero must nerossartly lie a nucleus of 
joint family ))ropert\ before aiiylliir.g 
can be added to it. ainl this is nol a 
correct Rtatement ol the law. Allow in;^, 
<13 I do, that all the luirdcn of proof rests 
entirely on the plaintiff in sucti a case 
as this, it seem.s to me that he has dis. 
charged tliat burden and proved that he 
has an interest in the jilaiut properties. 
(After return of the findings). 

My learned Ijrother has 
fully discussed the <|uostjons of law 
which have been rai.sed in the arguments 
upon appellant 2's memor.andum of 
objections and 1 have little to add to 
what he has written in the judgmonf he 
is about to deliver. 

We must accept the loained I'istrict 

•luflge’s findings on tdie issues referred to 

him. J think that the plaintilV is not en- 

titled to recover more than ins one-third 

undefined share and that the decree in 

Original Suit No. 133 of 1909 is hindin«' 

on defendants 1 and 2 who were parties 
to It. 

lam further of opinion that on the 

District Judge 8 finding as to fraud, and 

on tho principle that he who comes into' 

equity must come with clean hands, de- 

fcnd-int 3 having been a party to a’ col¬ 
lusive decree based upon a non existent, 
debt, cannot ask as against a person who 
was not a party to that decree for an 
equitable remedy such as that implied bv 
subrogation: vide Knrupjnin Ambala. 

ffflrnn MuhammadSakulh Lervat(lO) 
The suit must be remanded to the lower 
Court for having a partition of the plain, 
tiff 8 share effected by metes and bounds 
and for passing a final decree for tbe 
possession of the share allotted to tbe 
plaintiff. The plaintiff will get costs 
throughout proportionate to the value of 
his share. The defendants will bear 

PnlV'T throughout. The lower 
Courts decree will be modified accord. 

T J—The learned District 

Judge has returned findings on the issuee 
remitted to him, adversely to the appel. 
and be has filed a rnfmorandum of objec- 
tions to thena. On issue, 1 the learned 

(10) A. I. R. 1914 Mad. 871=22 1. 0. 258 
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.Tu 1 ^’' liMi' tint tlie pliint properties 
ttf'iteil as joint fa-nilv property 
v.-itl\ the full consent of the father Ion}? 
i.n'Mie the 'le.-ree in Original Suit No. 13^ 
<; rjO..) an'l t!ie sale in execution of it, 
an 1 that therefore tiie plaintilT has a 
slrtro in them. It is ohjectel that this 
is a new case which had not been set up 
previously hy the plaintilt and that de¬ 
fendant 3 has l)eea prejudiced by snch a 
new case bein -4 now inado out aj’ainst 
him. 1‘lainbirt had state! in the plaint 
that the properties were ‘‘common family 
properties ” without specifying how; on 
tiie other hand, defendant 3 had alleged 
that they were defendant I’s self acquisi¬ 
tions. Thouah tliere was no direct issue 


on this question, tlie parties treated the 
second part of issue 1 as raising it and 
evidence was given about it by both .sides. 
The plaintiff’s evidence was nob only 
that they were purchased from family 
funds, but also that they were dealt with 
by his father and other members of the 
family as joint property. The District 
Judge has now accepted the latter por¬ 
tion of his case, though he had originally 
found that the properties were purchased 
with joint family funds. There is how¬ 
ever no ground for saving that the pre- 
sent finding amounts to the setting up of 
a new case for the plaintiff. All the evi- 
(ience svas on record and the finding is on 
such evidence. I do not think defen¬ 
dant 3 can properly be said to be pre 
judiced, nor has be shown that any evi¬ 
dence was properly omitted by him from 
being adduced. As this is the only ob¬ 
jection to the finding as to the joint 
character of the property, and as it fails, 
we must accept it. 

The next question is what relief the 
plaintiff is entitled toon that finding. 
He claims the right to recover the whole 
property, whereas defendant 3 contends 
that he should be given only his one- 
third share. The District Judge has ac¬ 
cepted the plaintiff’s contention. The 
plaint items were attached and sold in 
execution of the decree in Original Suit 
No. 133 of 1909 obtained by defendant 3 
against defendants 1 and 2, the father 
and brother of plaintiff; and they were 
purchased by defendant 3 himself. The 
Munsif has found that the promissory 
notes on which that decree was obtained 
were sham transactions and without con¬ 
sideration, and the decree was a collusive 
and fraudulent one probably intended to 


harass a creditor. On this finding plain-i 
tiff’s rights in the property were clearly 
unaffected hy the decree and sale, as he 
was DO ])ai-ty to them. The District 
Judge has concurred in this finding off 
fraud. Defendants ! and 2 had them, 
selves brought Original Suit No. 965 of 
1912 to set aside the decree and sale; but 
that suit failed for nonpayment of costs' 
within the time fixed. They can no' 
long-?r sue to avoid the sale; and being 
parties themselves to the fraudulent de-^ 
cree they would have even otherwise, no 
right to recover the plaint properties: 
see Kama Row v. Nukamma (ll). So 
far therefore as their two-thirds share is 
concerned, it must thus he taken bhatl 
defendant 3’s sale certificate is valid 
against them and the title to their share 
has passed to him That being so it will 
not be right to allow the plaintiff to 
recover the whole property and thus 
enable defendants 1 and 2 to get their 
shares indirectly through him when they 
cannot get thorn directly, unless it is 
strictly neces-^ary to allow plaintiff to 
do so to work out his own rights. 
It has not been attemptel to be shown 
that pliint.iff would in any way be 
prejudiced as bo his own rights in the 
properties if partition should be directed 
in fhis suit itself and he given his share. 

It was however urged that defendants 


should be looked upon as a trespasser 
and that it was plaintiff’s rigM * 
member of the joint family to eject him 
altogether from the properties. Tbis 
argument fails, as defendant 3 is 
alfogether a trespasser but has got the 
rights of defendants 1 and 2 in the pro¬ 


perties. Then it was argued that even 
if we look upon defendant 3 as the Court 
auction-purchaser of the shares of defen¬ 
dants 1 and 2, he is still not entitled to 
resist the plaintiff’s suit to recover the 
whole property, his right being only to 
bring a suit for partition. In support 0 
this proposition the learned vakil relte 
Dn the Privy Council judgments in 
iayal Lai v. Jugdeep Narain Singh (1 j 
ind Suraj Bunsi Koer v. Sheo 
Singh (13). Ramanna v. Venhatad > 
ind Nanjaya Mudali v. Sharirmig 
)IudaH (15) Thoug h the aliene eoiJ 

(11) [190S1 ai ■Sl&i.'iSS, „,r. r) 

12) 11877-781 3 Cal. 198=4 I. A. 247 (1 - 

13) tlSROl 5 Cal. 148=6 I A. 88 'P- 

14) (18881 11 Mad. 246. , ....-jj 

15) A. I. R. 1914 Mad. 440=38 Mad. 

I. C. 555. 
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jiinJividel co-pavcener is not strictly en- 
’tibled to possession of any property be¬ 
fore sning for partition, he having only 

an equity to enforce a partition, still in 
a case like the present where ho is in 
possession of specific properties, it is not 
necessary to eject him an<.l drive hinn to 
a fresh partition suit, as the rights of 
the parties could be worked out in this 
pit itself without prejudice. In the case 
in Deendyal Lai v. Jujdeep ^^nrain 
Singh their Lordships of the Privy 
CouDcil no doubt confirmed the decree 
giving the son possession of the whole 
property purchased by the holder of the 
decree against his father, but they added 
a declaration that the purchaser was en¬ 
titled to have the share and interest 
purchased by him ascertained by parti¬ 
tion. The case in Suraj Bansii'Koer v 

Sheo Persad Singh (13) takes a similar 

view. Bub neither of them is in mv 
opinion against allowing the alienor’s 

equity being worked out in the suit bv 
the co-parcener, if it can ho done with. 

out prejudice to the plaintiff. That nues. 
tion was not before their Lordships in 
the two cases cited. On the other hand 

they have thomslves recognized that a 

partition may bo directed in the co.par- 
.RaTnas/m;^ A^darnai/i v. Jainarauan 

Wnc/ipn/(in) their Lordships, while 
holding that the co-parcener was not 
party to the alienation w.as not bound to 
t l PH’tition, expressly say 
tbat it may wcllbethatitifiopr-n la the nli- 

oiiee to ineist that he stands in the shoes of his 

t iaUhoConruV''"''’® Partitioning 

viiat ijio Oourt Ihfeii would af ai* • 

instance direct partition iVShaiiit ” ” 

The case in Ramaivn. v. Venlata (M) 
was one of a gift by a Hindu father 

binding on the sen or on the father. The 

poaer of interdiction by the son in those 
circumstances, recognized that in the 

nnh«n^^u'^*® '^^'^riation should be 

L a 2?/ o^thealienor•9share 

L however 

did not exist m that case. They did not 

consider how the alienor’s equity was to 

bo worker! out; and moreover io the ore? 

binding on defendants 1 and 2, and 
therefore the observations in that ease do 
not apply tgjhis c ase. The deo iRinn in 

19l9'M/fl9 <t 90 
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Nanjaya Miidali V. Shanmuga Mudali 
(15) IS nut in point hero and the observa- 
tions in It are not inconsistent with the 
view I am taking: in fact tho observa. 
tnns in tlio case in Uamhislmr Kednr. 
noth V. Jo-iuiniya.i P.ihini.'h)ial (lO) 
above referred to is citel und followed. 
Uhero co.parcenors alionalo tlicir shares 
in specific properties, tlio oilier co par. 
Conors have a right to suo for paitilion 
and for recovery of theii r.Inres in fbo-o 
properties alone witliont sidngfor a gene ’ 
ral partition: the validity of .^iich suit. 
Jus now been scttlol by the Full Bench 
in IhhrajH^a Rmrtluni v. Thintrcnhata- 
A\/ic/. (l7). Though no doubt an 
alienee cf a co parcener’s sh.are in a spe- 
cific property has to sue forgeneial parti¬ 
tion to work out his lights, still where. 

as in tho present ca^e, there do not seem 
^0 be any other properties to bo divided 
tlvin the suit ones, thoro is no object 
in making liini In in ’ a fresh suit. The' 
District Judge has icdied on the case in 
Sahn- Ram Chandra \\ Bhup Singh {^) 
for his ^viow that defendant 3 Ins no 
equity" to get a two-Lhinls share in tho 
properties -apparontlv he relics on the 
observation of Lord Shaw tint 
any deed of gift, 5.ile or mortgage granted b\- 
one coparcener on his own account of or over the 
joint family properly is inv.%lid ; the e^faic 

by it and its entirety .tL; 
The observation refers to private alie- 

nations and docs not apply to the present 
case, which is one of a Court sale ; the 
right to attach and sell a coparcener’s 
share for his decree debt has been estab- 
lishod by the decision of tho Privy Coun- 
cil itself and has never been doubted. In 
our Presidency, even as regards private 
alienations it is settled law that one co- 
parcener may dispose of the ancestral 
undivided estate to the extent of his own 
shye by private conveyance whether for 
value or by gift ; and this was recognized 
and aid down by the Judicial Committee 
Itself in Sumj Wi Koer v. Sheo Per. 
sad Singh (13) above referred to. That 
being so. an alienation of tbe joint family 
property by one coparcener will bind his 
share, thougli it may not bind the shares 
o( the other coparceners. Their Lord¬ 
ships cannot well be taken to have over- 
rnled this view as they do not refer to it 
at all. The Madras cases referred to by 
their Lordships were all cases in which 
t he qn estion was whether tho amnnni: 

(17) U910] 84 Mad. S69=7 I. 0.609, - 
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bonowc.l under a mortgage could itself be 
considorcd an antecedent debt justifying 
a Hindu hther in mortgaging liis son’s 
sliare also in the joint property. As 
stated ahovo, we have here a case of a 
court.sale l.ut when the question is raised 
about a private alienation, the applicabi- 
lity of'.S’a/iu llam Chandra case (9), 
may be considered with reference to the 
observations of the learned Chief Justice 
and of Kumaras’.vami Sastri. J., with re- 
(Oronco to another point dealt with by 
tho same case, in Peda Venkanna v. 
Sreenivasa Dcckdiatulu (iS). For the 
above reason.s I am of opinion that the 
plaintitV should be given a decree only for 
his share in the plaint properties, which 
is admittedly one-third. 

The next question is, whether there 
are any equities in favour of defendant 3. 
He states that Rs. 280 of the money ho 
paid for the Court purchase was used to 
l)ay otT two other decrees binding on the 
plaintiff and that he subsequently re¬ 
deemed an othi binding on the property 
by paying Rs. 600. He claims that he 
should be paid one-third of these amounts 
by the plaintiff on bis getting one-third 
of the property. Phintifl on tho other 
hand contends that defendant 3 is not 
entitled to any ciuities iii his favour as 
against him, and both the lower Courts 
have accepted tins view. Whatever tho 
rights of defendant 3 may be as against 
defendants 1 and 2, wo must take it on 
the findings in this case that tho decree 
in Original Suit No. 133 of 1909 was a 
collusive one for a non-existent debt and 
that defendant 3 was a party to the fraud 
by which it was obtained. His Court 
auction purchase was in execution of 
that fraudulent decree and tho payments 
he pleads were made as such purcliaser. 
Tho very foundation of his present claim 
is thus tainted with fraud and it seems to 
me the lower Courts woro therefore right 
in refusing to recoguixe any equity in his 
favour against plaintiff who was not in¬ 
volved in that fraud. 

His payments have no doubt enured to 
the benefit of the plaintiff but that consi¬ 
deration by itself is not sufficient to give 
rise to any equity ; as for example in the 
case of volunteers where no equity is re¬ 
cognized as arising from such payments. 
The learned vakil for the appellant re. 
lied on the cases in Charna Swami v. Pa. 

(19) LlSieHl n-td. 13G=43 I. U. 225. 


(lalaAnandu {l9). Palamalai Mnchilmr 

V. South Indian Export Co , Ltd. (8) and 
Umniachahitti v. Ummerkutti Haji (16). 
The two last cases referred to payments 
by persons to whom real conveyances had 
been executed by owners of property for 
consideration paid and which were only 
set aside against creditors as being in 
fraud of them. Those cases are clearly 
distinguishable from the present case, as 
here thero was fraud from the very be¬ 
ginning and there was no consideration 
paid by defendant 3 for the notes sued 
on by him. This is a stronger case 
against allowing any equity than the one 
in Karuppan Ambalaqaram v. Muham- 
rued Sakiith Levvai (10), where subroga¬ 
tion was disallowed. In the case in 
Chama Stcami v. Padola Anandu (19), 
there was no fraud at all ; the sale to the 
person who paid off the juior mortgage 
failed because of a prior sale to another 
under whom some of the defendants 
claimed. I am therefore of opinion that 
the equitable doctrine of subrogation can- 
not bo invoked here in defendant S's 
favour against the plaintiff. 

In tho result I would give a decico fot 
partition to plaintiff for his one third 
sharo in tho plaint properties ana dismiss 
tho suit as to the balance. Plaintiff will 
receive proportionate costs throiigbont. 
The case will go back to the first Court 
for a final decree. 

.S,N./r.K. _ remanded^ 

(19) U908) 31 Mad. 439. 
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Eanganayaki Avimal and others 
Defendants—Eespon lents. 

Second Appeal No. 767 of 1917, P®- 
cided on 22na April 1918, against decree 
of Sub.Judge, Trichinopoly, io .4pi>ee 
Suit No. 94 of 1916. , 

(a) Hindu Law-Widow - 

peaching alienation by widow need not P 
actual transfer by widow. ,. 

A Hindu roverHoner impeaching ® -w 

by a widow need not prove an actual tra° 
the widow. It is enough if be proves 
widow had done an act which resulte 
transfer of the property : 19 All. 524, ^ jj 

(b) Hindu Law-Widow - 
husband—Suit on — Withdrawal o . 
by widow — Sale in execution of 
decree—In absence any collusive ^ \upet 
ment by widow, purchaser is 

from widow—Suit by reversioner to 


1919 

K eoverned by Limitalion Act 

(1908), Art. 120 and notby Art. 125 

Tho withdrawal by the widow of her defence 
to an action on a mortgage executed by her 
husb.and would not be tantamount to an aliena- 
tion by her, and if a deuiee is passed in tho suit 
and the mortgaged property is sold, tbo Court- 
sale cannot bo treated as a private sale bv tho 
widow, unlsss it is shown that it was the neces¬ 
sary result of some collusive arrangement made 
by her to uso the Court as a medium of transfer, 
1 . e., that she intended to transfer the property 
by means of a Court-sale and took steps to bring 
It about ; liandon v. ISceher, (1835)3 C7. A Fin. 
479. Cons ; 19 All. 524; 29 All. 230 and 30 Ma.K 
402 U>70SC1] 

A suit by tho reversioner to set aside such a 
sale IS governed by Art. 120 and not by Art. 12.-5. 

r* . , ^ 

5 .. mortgage in favour of/iff 

u lo83. In a suit by K's widow the inort 5 a<’c 

was recognized as valid and in another suit by a 

subsequent mortgagee it was held to be valid 

5!“;, ^“««c«tion oi a decree 

against A A, his mortgagee iulerost was sold and 

purchased by A . 1 . A ,l brought a suit on the 
mortgage. Ihe widow at first contested the suit 
but afterward.s ab.indocod her defence. A decree 

Prqjjrty was sold in Court 

suU hv t>,« purchased by defendant 2. lu h 
mt by the plaint,ff. the nearest reversi. ner to A’. 

I f ° »= "ij""'»» 

not maintainable, 
as under the circumstances the Court-sale could 
not be treated as an alienation by the widow; 
(2) that as the suit was brought more than six 
)cars from tbo date of the sale, it was barred 
under Art. 120, Lim. Act. [I’708 C 2 P 709 C 1 ] 

-1. Krishiiaswami Aiyar and D. oo. 

maij!/a~for .^pjielUnt. 

A’. Kiimm-iwmi .It./n/-- for Resnon. 

(lonfcs. 

Phillips, J,— Plaintiff'^ suit is broudit 
to 3ofc aside an alienation made by defen- 

0^ ono Krishna Ayyar, 
piamtiEf being the nearest rovereioner. 
Krishna Ayyar sold the property in 1883 
to bis concubine and -another and they 
executed a hypothecation deed in favoul! 

0 one Rama Eao m 1885. In a suit by 
the widow ins mortgage was recognized 
as valid and in another suit by a subso- 
quent mortgagee it was again held to bo 

ob lnA"'“'- ^‘decree was 

2u «e. 

purchased by one Rama Ayyar. who 

brought a suit upon it. The widow at 

[iflf abandoned 

wrL« J*’® mortgaged property 

u and pur. 

chased by defendant 2 in October 1902 

It 18 contended for the appellant that 

this Bale in 1902 amounted to an aliena. 

tiOQ by the widow and that this suit 
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broufibt in I'Jl.'i is will,in time. The 
on y Question thnfc necfl 1 o (*0QsiIcrecl 
now is whether tho facts of tho case 
establish tho fact that this saloamounled 
to an alienation by the w i.low. A state. 
Diont by the widow {Rx. D) admitting 
the claim h.is been luiuid by the Si:!„o,- 
dinate Judge not to have heen i iv>.,nted 
by the widow horsclf. but in ot lia > or- 
tionsofhis judgment ho linds that she 
confessed judgment from corrupt motive?. 
It IS alleged that she received Rs. UOO 
as_ consideratdou for not contesting the 
suit, hut the Subordinate .Judge only limis 
this to be probable and does not say it 
was proved. 

It is sutlicient for piainfcilY's ca';e to' 
prove that the widow had done an act 
which necessarily resulted in tho tians-' 
ter of the properly : vido .S//co v. 

Jeom ( 1 ). The (piestion therefore for 
decision IS whether tho widow’s wiih. 
drawal of her defence amounted to such 
an act. It must be remembered that tho 
mortgage liad alreadv beon heldinjudi 
ml decisions to bo valid and binding on 
the widow, and although theSuhordinato 
dudge has now found that it is not valid 
hi ^3 decision is based on evidence given 

o Vmortgage was executed, 
and his finding 13 merely that consldera- 
tiouhas not been proved. Except for 
hoallega ionthat the widow received 
Ks. 900. here is no evidence of collusion 
between her and the plaintiff in the suit 
cn the mortgage bond. In view of tho 
picvious proceedings it was most un- 
li*iely that a defence by the widow .vou!d 
have been successful. That being so 
the sale would, in all probability, have 
taken place without any act on her part 
and therefore I am unable to say that 
the widow 8 action had, as a necessary 
result the transfer of the property, nor 
can It be said that she materially cLtri- 

r to the transfer. Her 

ac ion in 1900 more than 12 years before 

suit, followed by the sale in 1902 cannot 
?n- ‘r to an aliena- 

inan' 1 * therefore 

napphcable and under Art. 120 the suit 

18 barred by limitation. A number of 

other questions have been argued for 

respondents 2 and 3. which were decided 

against them by the Sabordinate Judge, 

out It 18 unnecessary to discuss them in 

view of the above finding. The second 

ft pjeal fa iU and is dismissed with costs 

(1) 11897] 19 All, 6SM. 
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Krishnan, J. —The judgnoent of the 
lower Court that this suit is barreil l)y 
limitation under Art. 120. fjiin. Act is. 
in my opinion, correct. The appellant s 
raliil has contended that .\rt. 125 apoliel 
but on the facts found the sale in ques¬ 
tion cannot, by any stretch of language, 
be considered as one “made” by the 
widow. The sale impugned is the Court 
sale in 1902 iu which defendant 2 pur- 
ichased the plaint property for Rs. 3,100. 
jOrdinarily a Court sale cannot bo treated 
as a sale !>> a private individual. But 
the appellant’s vakil has relied on the 
case of v. Decher (2), to show 

that a Court-sale should be treated as a 
iprivate sale whore it is the result of a 
{collusive suit or proceeding in Court. 
.Assuming this argument is correct, to 
[justify us in treating the Court-sale in 
|this case as a private salo by the widow 
;it must be shown that it was the neces- 
isary result of some collusive arrangement 
made by her to use the Court asa medium 
,of transfer, or, in other words, that she 
intended to transfer the prop>rty by 
means of a Court-sale and took steps to 
bring it about. Any failure to defeiul on 
her part an action in which a decree was 
passed in execution of which Ihe property 
was sold by the Court, is insulTicient to 
'make the Court-sale her sale, unless the 
decree and sale were the necessary result 
of her action and unless the failure to 
defend was itself part of the contrivance 
[adopted by her to bring about tlio inten- 
Ided Court sale. The evidence in the 
present case falls far short of these re¬ 
quirements. The mortgage suit in which 
the sale took place was in no way a collu- 
sive suit. 

The widow had nothing to do with the 
original mortgage deed itself. All that is 
proved is that, though the widow set up 
the defence in the mortgage suit that the 
mortgage sued upon was not valid and 
was without consideration, she subse¬ 
quently did not appear and press her de¬ 
fence and that she acted thus from some 
“corrupt motive,” because the Subordi¬ 
nate Judge says she probably received 
some Es. 900 from the plaintiff in that 
suit to abstain from defending. It is not 
shown that her defence would have suc¬ 
ceeded and would have led to the suit 
being dismissed and the property being 
saved. It may be noted that, in a previ¬ 
ous suit bv one Peruma Goundan, she did 
(2) [183^ 3 Cl. ii Fin. 479=6 E. R. 1517. 


press her present defence to a decision, 
but the decision was against her and in 
favour of the mortgagee. It is true that 
the Subordinate Judge now finds that it 
IS not proved by defendant 2, the auction, 
purchaser, that any money pissed under 
the mortgage to Krishna Ayyar, the 
widow’s husband and the original owner 
of’the property. In the mortgage suit 
the burden was on the widow to establish 
that the mortgage had no consideration 
against the mortgagee’s assignee, Rama 
.Ayyar. It is one thing to find that an 
auction purchaser, in a Court sale, who U 
a stranger to the j)r0viou3 transactions, 
lias failed bo prove consideration in the 
suit and quite another thing to hold that 
the widow would have succeeded in estab¬ 
lishing failure of consideration against 
the mortgagee’s assignee, in the former 
suit, where the burden of proof was on 
her. The present finding therefore does 
not lead to any conclusion that the mort¬ 
gage decree was the result of her failure 
to press her defence. 

The plaintiff attempted to show that 
that locroe was one passed on a confes¬ 
sion of judgment by the widow and for 
the purpose he relied on a statement filed 
in Court, Ex. D. But the lower Court 
has found that it is not proved that the 
widow either signed or presented it to 
Court. This is in accordance with wlrat 
appears in the judgment in that 
which shows that Ex. D was ne/tber 
noticed nor acted upon. In the 
circumstances the lower Court was I'Shtj 
in holding that the Court-sale could not 
be treated as an alienation by the wido"‘- 
The cases quoted by the learned vakil ^ 
the appellant in Shea Singh v. 
and I^ain Sariip v. Rain Dei (3) are boti 
clearly distinguishable as, in both of them, 
it was proved that the widow intende 
by the collusive proceedings, one being * 
decree for possession and the other an 
arbitration, to get l>er husband s 
transferred to others and that 
out her intentions by such means. In 
present case the suit was not a .Vj 
one and whatever collusion there mis 

be in nob pressing the defence, it n 

shown that it was intended to, and 
in fact, bring about the Court saw ^ 
sought to be avoided. , 1^0 

There being thus no alienation , 
widow Art. 125, Lim. Act, cannot 
and the suit being a daolaratory _od1.-— 


(3) [1907] 29 All. 239. 
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only article applicable is Art. 120 ; and 
under it the suit is clearly barred, being 
more than six years from the date of sale. 
The case mainly relied on by the Suh. 
ordinate .Tndge, Tallapurngatia Sumhtr. 
appa V. Boorugapalli Srecramitlu (4), is 
not in point, as tliere was no alienation 
at all in that case as the propsrty had 
only been attache.! and not sold, as ap. 

pears from the statement of facts in the 

report. But apart from this his view of 
the law is correct and I accept it. lie 
has discussed various other questions and 
given findings on them ; and though the 
learned vakil for the respondents has at¬ 
tacked those findings, it is quite unneces. 
sary to consider them as the suit fails on 
the ground of limitation. I agree witii 
my learned brother that the second .ap. 
peal should be dismissed with costs, 
S.N./r.k, Appeal (li missetl. 

(4) [1907] 30 Mad. 402. 
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Spencer and Krishnan. JJ. 

Subbalakshmi Ammul — Defendant — 
Appellant. 

Y. 

_ Hamalinga Chettij and Plain¬ 

tiffs and Defendants—Respondont-s. 


Miecellaroeous Second Appeal No. li 
of 1917, Decided on 6th August 191; 
against order of Ternpy. Sub-Iudge, Ve 
lore, in Appeal Suit No. 22 of loT?’ 

(a) Civil P. C. (1908). S5. 2, 47 and 96- 
Mortgage decree-DUmissaJ of appHcatio 
tor final decree for *ale ia decree—Order 
S. 47. but is appealable undi 

Aq order of Court dismissing an applicatio 

® * “’ortgago -suit is 

decree witbin tbe meaning of S. 2. Such a 
order cannot be treated as one under S 47 i 
execuiion of tbe preliminary decree, but is’a 
order in the suit itself and is appealable as 
decree under S. 95. Civil f>. C.: 34 /. C. .872^ 
J. 7. }{. 191S All. m. Foil. IP 

D r Art. ISl-Civ 

P.C.(1908).O.34, R. 6(2). 

Article 181, Iiim. Act, applies to an apnli»atio 
under 0. 84, R. G (2), Civil P. C. [??1?C ] 
(e) Limitation Act (1908). S 19-Mortgag 
decree-Applicatlon for final deeree-Ac! 
nowledgment of amount due under mortgag 
decree ii sufficient to save limitation. * 
An acknowledgment by a jndgment-debtor« 
the amount due by blm under a mortgage decr< 
« euffic[6nt under 8. 10. LIm. Act. to save lim 
tation for the purpose of making an applicatio 
for a Anal decree for sale. Tbe right to take len 
•teps for enforcing a right need not be expressl 
acknowledged if tbe right itself is acknowledgec 

IP710C1.S 


M. Piiliinjti'’ S.i^lri —for Appellant. 

V. Ana}it}i>i‘:n'.h]!,i .lii/iu —for Res¬ 
pondents. 

Judgment. Tlio two iisiestions raised 
for our doci.sioD in this case are: (l) Wlie- 
ther an appeal li'.y to the lov.cr appellate 
Comt, and (2) whetlior Miscollaiicons 
I’otition No. I7s of 1912, contains a sulli- 
cient acknnwiodgiiient under S. i:i, Iiim. 
Act, to give a fre^h starting p"int for 
respondent I’s application, riaintill 1 
sued to recover the amount due to liim 
under a simple mortgage bond l>y sale of 
the property mortgaged. On 27tli Octo¬ 
ber I9l0 a preliminary mortgage decree 
was passed in his favour giving defen- 
dants time till 27th April 1911, to pay 
the amount found due. Money was not 
sc paid, and the present application, out 
of whicli the civil miscellaneous second 
appeal before us arises was, filed by res-l 
pondoiit 1 ou Kith September 1914 underl 
0. 34, R. 5, Cl. (2), for a linal decree forj. 
sale. The first Comt dismissed the appli-' 
cation as barrel by limitation under 
Art. 181, Dim. Act. On appeal the lower 
appellate Court reversed tliat order andi 
has passed a final decree. Defendant 1 
has appealed to us against that decision. 
On the first question raised, the appel- 
lant is right in liis contention that the! 
order cannot be treated as one underl 
S. 47, Civil P. C., in execution of thei 
preliminary decree. It is an order in the 
suit itself. The effect of the order is to 
dismiss the plaintiff's suit so far as it 
piayed for the realization of the mort¬ 
gage money by sale of the mortgaged pro¬ 
perty. It is a final adjudication on that 
part of the plaintiff’s case so far as tlio 
Munsif s Court is concerned, and there¬ 
fore falls within the definition of decree 
under S. 2. Civil P. C. A formal decree 
was drawn up by tlie Munsif dismissing 
the petition, but it did not expressly dis¬ 
miss the suit for sale. This however 
seems immaterial as the effect of the order 
was to 80 dismiss. In Suppn Naijakan 
V. Perumal Chetty (l). this Court held 
that an order declaring that a suit had 
abated because tbe legal representative of 
the deceased defendant had not been 
brought 00 record in time was a decree 
and appealable as such, though no formal 
decree dismissing the suit had been 
drawn up. 

The principle of that decision applied 
to t he present case. If the plaintiff' s ap- 
(1) [1910)34 I.’C. 972. 
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l eon allowed by thoTilunsif 
decree passed, there can be no 
tint an appeal would liave lain 
it. It would be an anomalous 
I’Gsili.'n if wo wore to hold that an ap- 
por! djo.-3 not lie where the application is 


a-fii-r-d. Tij 0 ruling of tlie Full llench 
in .i/'i 1 ■; iuiri v. Kiiin! Sinoh (2), shows 
tint appeals aro allowed in that Province 
from --uch orders as apperls from decrees 
in suits. Wo think that is the right view 
an i tiiat the a[^poaI to the lower appel- 
hto Court was a competent one under 
S. 90, Civil P, G, On the iiuestion of 
limitation it is now settled that Art. 161 
api to an application under 0. 34, 
R. 0, Cl. (2): see NimmrJa Mahanlxali v. 
Kallakuri Sulbti liao (3), and it is clear 
that B. 19. Lim. Act, also applies. The 
question then to be decided is whetlier 
there is a sufficient acknowledgment in 
the present case. l\Iiscellaneous Petition 
No. 173 of 1912, relied on by the plain¬ 
tiffs as containing the necessary ackuow. 
ledgment, was put in by the mortgagor 
(or obtaining an adjournment of the sale 
of the mortgaged properties in Court 
auction. It should bo e.xplained that, at 
one stage of tlie proceedings in this suit, 
the Court had treated the first decree as 
an executable decree and bad ordered sale 
of the properties. It was during the 
time that this view was in force that 
Miscellaneous Petition No. 173 of 1912 
was filed. Subsequently the Court ruled 
that a final decree should be obtained 
before execution and that order has now 
become final between the parties, so that 
no question about the executabiUty of the 
first decree itself having become res judi¬ 
cata arises. In Miscellaneous Petition 
No 178 of 1912 defendant 1 says: 

"The date of sale in auction has bseii fixed for 
the ITtb of this month. I have applied for ex¬ 
tension of time till the reopauinq of the Court to 
pay the plaintiff the decree amount. I'laintiff 
has also consented. I pray that the Court miv 
be pleased to pass orders directing that the 
auction to be held on the 17tb instant may be 
stopped and the sale may be adjourned till the 
rccpeoiug of the Court without issuing any fur¬ 
ther sale proclamition." 

There can be no doubt that the mort- 
gagor clearly acknowledges by it plain¬ 
tiffs’ right to the decree amount and their 
right to realize it by sale of the suit pro¬ 
perties. Appellants’ vakil however urges 
that such an acknowledgment is not suffi- 

(2) A. I. R. 1015 All. 336=38 .Ml 21=30 I. C 
494. 

f3) 11917] 41 I. C. 209. 


cient to save the present application and 
that the acknowledgment must expressly 
ba of the right to apply for a final decree, 
and he relies on Andiap^ya Chetty v. 
Devarajulu Naidoo (4). Under S 19 
the acknowledgment of liability must be 

in respect of the right" in respect of 
which the application is made. What 
then is that right in the present case? Is 
it the right to apply for a final decree as 
appellant contends, or the right to realize 
the decree amount by sale of the mort. 
gaged properties through Court as the 
respondent argues? The substantial right 
the plaintiff has is the Litter; his appli¬ 
cation to Court is only for obtaining a 
final decree to enable him to enforce that 
right. Tlio Privy Council has laid down 
in Suhhamoni Chowdhrani v. him 
Cbunder Boij (5), that it is not required 
that an acknowledgment within the' 
statute shall specify every legal conse 
quence of the thing acknowledged. Simi¬ 
larly the right to take legal steps for 
enforcing the right itself neod not be^ 
expressly acknowledged, if the right itself' 
is acknowledged. 

The language of S. 19 is clear on tht 
point that the right itself should bo ack¬ 
nowledged, and nob the right to apply. 
In Venkatrav Bapu v. Bijesing Vitlial’ 
sing (G) an application (or the postpone¬ 
ment of the sale under a mortgage decree, 
which said the mortgagor would pay the 
amount of the decree, was held 
lain a sufficient acknowledgment to S'J® 
a fresh starting point for the ® 

subsequent application to execute the 
decree. The only difference between that 
case and the present one is that here the 
application is to get a final decree before 
applying for oxocutioa; this does not 
seem to be a material difference in thi9 
connexion. The acknowledgmentof plain* 

tiffs’ right to sell the properties in 

auction involves an acknowledgment o 

their right to get the final decree for t e 
purpose. We think the Subordinate 
Judge is right in holding that there 
a sufficient acknowledgment in this caW* 
The respondents’ vakil has not attempt 
to support the Subordinate Judge s 
on the question of waiver and on 
question of previous execution app * 
tions giving fresh starting pointy 
li mitation under Art. 181, which^ 

(4) llOin 3G Mad. 68=12 I. C. 378. 

(5) 11898] 23 Cal. 844=25 I. A. 95 (T.O.I- 

(Gj [18961 10 Bom. 103. 


are 
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■obviously wrong. His docroo is however 
right and this appeal must be disniissod 
with costs. 

S.N./r.k. Appeal dismissed. 
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Wallis, C. J. and Sesiiagiri Aivah, J. 

Pntti Sesha Aiyar and of/icrs—Defen¬ 
dants—Appellants. 

^ y- 

Kii2U^achar and others — Plaintifl's — 
Respondents. 

Civil Appeal No. 332 of 191G. Docided 
•on 8th October 1918, against decree of 
Dist. .Tudgo, Tricliinopolv, in Original 
Suit No. 14 of 1916. 

(a) Evidence Acl (1 of 1872), S. 94-SaIe 
—Contemporaneou* unregistered agree¬ 
ment to reconvey to prove it as mortgage is 
inadmii8lbIe*~lntenlion of parlies cannot 
be proved by extrinsic evidence. 

^ Extrinsic oviJeiice of ihe iatcalion of tlie par¬ 
ties to a duciiDicnt tliat wliat ou the face of it i? 
an absolute sale should operate only as a moi t- 
gage is inadmisaible in India. U’ 71-2 C 1] 

Where a docutneni purports to be ao absolute 
sale, a contemporaneous unregistered agreement 
by the vendee to reconveyis inadmissible to prove 
that the deed of sale is in reality a mortgage by 
conditional sale; 11 J. C. 398 (P.C.), Erpl. 

IP 714 011 

(b) Transfer of Property Act (4 of 1882), 
Ss. 58 and S3—Mortgage purporting out and 
out conveyance—Unregistered agreement to 
reconvey is not admissible — Registration 
Act, S. 49. 

Per if allis, C. /.—A mortgage by conditional 
sale consists of an out aud out conveyance and a 
defeasance cUu-e and an unregi -.terod agreement 
to rccouvey caouot be tendered as evidence of a 
defeasance clauso aflectiog immov.'vblo propsrty 
under S. 49. IP 711 C 2: P 712 1) 

Per Sesh-ijiri Aij/'ir, J.—In order that what 
purports to bo an absolute sale may be regarded 
as a mortgage by conditional sale, the conditiou 
as to tidemptioQ must be sought witbin the 
terms of the diicument or in a document of the 
eiino high character. That is to say the docu¬ 
ment which is relied upon to derogate from the 
absolute conveyance must be of the same charac¬ 
ter as the conveyance itself. [_p 713 c 21 

S. Srinivasa Aiyangar and K. Bhash- 
yam lyengar^lor Appellants. 

K, Srinivasa Aiymigar, N. Rajago- 
pala Chariar and A. V. Gopala Chariar 
—for Respondents. 

Wallis, C. J.— I see no reason to dif¬ 
fer from the conclusion of the District 
Judge in this case that the sale deed. 
Ex. F, execatel by the defendants in 
favour of the plaintiefs was not a benami 
transaction. The evidence shows that it 
was executed pursuant to an agreement 
Ex. G, by which the suit properties were 
to be sold to the plaintiff for Rs. 6,000 
of which Rs. 6.000 was to be paid into 


Court oy the pliintill’, as was actually 
(lono, to SHt a^i lo tlie Cuurt salo of the 
properties. It is also the ilefondants’ 
own case, and Ins l’o,;n fouiil to lie true, 
that thoro was a contemjioraneous iinre- 


ilistorod agrC'Jinent for rce'>iu'''yai!O 0 , Ex. 
13, exo3Utod ijy (ho p! lintii't- in f-tvoiir of 
the Jofen hints on tin sarnmlay. Thc^o 
and other facts in E.o ci;o >uiricieiitiy 
negative tiio defendants' cise tluit the 
transaction was henaini. 

suit-for spccllie perfo! nnneo of the 
contract to reconvey was liarred at tlio 
(late of the present suit, and int!ie<o cir- 
cumstances the defendants raised tiio 
contention in tho lower Court and again 
before us that (ha epfeeb of the sale deed 
Ex. F.'by the defendants to the plain- 


till's, read with the contemporaneous un¬ 
registered rigreoiucnb to reconvoy by the 
plaintifTs i:i favour of tiio dofend'ants, 
Ex. 13, was to croxte a nioitgaso by con¬ 
ditional sale. There is express a'lthority 
in this Court that an unregistered agree- 
inenb to reconvey cannot have that efl'oct: 
Achutaramarajii V. Sithbaraju (l); .Vii- 
tha Venkaldchelapiiti v. Pyanda Venka. 
lacheUpali (2) and Rao Saliih Pydah 
Venkatachalnpathi Garv, v. Muthu Ven- 
katachalapathi (3), which was a decision 
of three Judges. As observed in the last 
case, tho party setting up that the tran¬ 
saction amounted to a mortgage by con. 
ditional sale has to show that by virtue 
of the unregistered instrument (Ex. 13 
here) the sale deed (Ex. F here) did nob 
affect the immovable property which is 
comprised both in the sale deed and the 
unregistered letter, in the way in which 
the salo deed purports to alVcct the pro¬ 
perty, and would afToct tlie property if 
the unregistered letter had never been 
written. That being so the Court held 
in that case that the unregistered docu- 
inenb was relied on as evidence of a tran¬ 


saction affecting immovable property and 
baing unregistered was inadinissiblo in 
evidence. 

A mortgage by conditional sale consists 
of an out and out conveyance and a de¬ 
feasance clause, and as Mr. K. Srinivasa 
.Aiyangar has pointed out the unregistered 
agreement, Ex 13, is tendered as evi¬ 
dence of the defeasance clause affecting 
immovable property. It is therefore a 
document which requires registration 

(1) U9021 25 M<d. 7. 

(2) UOOl] 27 Mad. 348. 

(3) A. I, B. 19U Mad. C39=23 I. C. 4C9. 
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unJer S. 17. liogistration Actaudisin- 


■tlinissihLs [nr the pui'poso tendered under 
■ ■ ui ttiei- S. 59, X. r. Act, provides 

a mortgage can be efiected only bv 

^ >^'.^’-tered instrument signed hya mort- 

the registered instrument signed 

tne mortgagor, the sale deed Ex. F 

docs not ellect a mortgage, and it would 

uc com,rary to this section also to allow 

It to 1,0 efiects.l by a registered sale deed 

-•-nd an unregistered agreement to re- 
convey. 

Nor can it bo used as 0\ idence'that the 
intention of the parties to Ex. F was to 
create a mortgage. Ex. F is on the face 
,ol It a sale dead, and it is now well set- 
tied that extrinsic evidence of the inten¬ 
tion of the parties that it .should only be 
a mortgage is inadmissible in India as 
again expressly ruled by the Judicial Com. 
mittee ID Maung Kijin v. il/a Shewe La 

1 he appeal fails and is dismissed 
with costs. 

Seshagiri Aiyar, J. Xlie properties 
in suit belonged originally to the defen¬ 
dants. In execution of a decree against 
them they were sold in Court auction and 
purchased by a Natfcukotti Chatty. Au 
application to set aside the sale \vas dis¬ 
missed by the Court of 6rst instance. 
Ihereupon au appe.il was preferred to 
the Higli Court. Wliile the civi' rais- 
collaueous appe.il wan pending the parties 
agreed that if the judgment debtors paid 
into Court a certain sum of money, the 
auction purchasers siiould consent to set 
the sale aside. The High Court was 
therefore movel to permit the judgment- 
debtors to sell the property privately. 
The agreement (Ex. Cj, dated 26th March 
1908, was executed by the judgment- 
debtors, the present defendants, to plain- 
tiff 1. It stipulated that, as soon as the 
Court.sale was set aside, the properties 
should be conveyed to the latter for Rupees 
5.000 which was practically the amount 
which he advanced for payment into 
Court ID the civil miscellaneous appeal 
'vas set aside. On 2Dd April 
1903, Ex. F. the sale deed, was executed 
ID Madras by the defendants t plaintiff 
1. On the same date Ex. 13 was executed 
by plaintiff ! to the defendants agreoin 

to reconvey the property. 

This suit is to recover possession of the 
properties conveyed. There are two de 
lene^Onej^bat^U^alo was henami 


ig 
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and (2) Exs. F and 13 read together 
amount to a mortgage by conditional 
' sale and that defendants are entitled to 
redeenn the properties. The Subordinate 
.Judge has found both the points against 
the defendants. On the first question! 
am clear that in law the admitttd facte 
arenot sufEcieut to establish the plea of 
bonami. At the same time, I ieel very 
little doubt that, when Ex. F was exe- 
cuted, plaintiff ] did not intend to Uy 
claim to all the items of property as 
vendee. The facts are these; (a) Plain, 
tiff and defendants are near relations, 
(bj The defendants had been for sometime 
in involved circumstances. Some years 
earlier a deed of trust was executed by 
the deiendants (Ex. 5} in which it was 
stipulated that the properties should be 
handed over to plaintiff 1, that he should 
sell portions of them and discharge the 
liabilities and return the remaining pro¬ 
perties to them. For some reason or 
other this arrangement fell tlirough. A 
number of attachment upon the proper¬ 
ties followed, one of which led to the 
Court-sale and to tlie litigation which I 
liave already referred to. (c) It is clear 
from the evidence in this caso that even 
on the date of Ex. F the properties were 
worth nearly thrice the amount for which 
they were sold, (d) The major portion 
of the properties continued to be in the 
possession of the defendants, (e) They 
spent moneys in advancing claims whezr 
third parties attached them. (0 

•paid the sirkar kist. It is also noteworthy 

that the plaintiffs even denied having 
executed Ex. 13 although in appeal the 
finding of the Subordinate Judge about 
its genuineness has nob been questioned. 
On these facts the learned Advocate- 
General pressed strongly before us that 
the transaction must be treated as be- 
nami. 

Unfortunately three prominent cir¬ 
cumstances render it impossible to 
give such a complexion to the transaction; 
namely, (l) the payment of consideratioo; 

(2) the agreement to re-sell: aud (w 
partial possession. Those show that there 
was an intention to convey property. 1' 

• the 


may be that the intention was as lu •- 
trust deed (Ex. 5), that plaintiff 1 should 
retain only so much of the property 
would cover the money advanced by biro- 
But such a contract if it ever cxist^ 
has not been reduced to writing efd 
there is no reliable evidence about 


U 207=45 Cal. 320=42 

I. C. 042=44 I. .4. 23G(r.C.). 
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I do feel strongly that the plaintilTs 
have not behaved honestly towards the 
defendants. But tlie ordinary charac¬ 
teristics of a bonami transaction are want¬ 
ing in tliis case, and! do not think it desir¬ 
able to bring into existence a new specice 
of such transactions as was done in 
Hajah'of Karvelnagar v. Kchampadi 
Saravana Villai (5). It is a great pity 
that Courts should ever have given their 
sanction to such pseudo transfers. Thoy 
have demoralized litigants. For what 
do we find? One man circumvents the 
rule which prohibits public servants from 
acquiring property in certain cases. An¬ 
other resorts to the subterfuge of plac¬ 
ing his property beyond the reach of cre¬ 
ditors; a third wants to prevent bis co¬ 
parceners from laying claim to acquisi¬ 
tions. Other instances may be multi¬ 
plied. What follows? The biter is bit 
in almost every one of the cases. These 
transactions offer a premium to breach 
of faith and speculation. For the bena- 
midar often sells the properties to third 
parties for very inadequate prices to en- 
able the latter to sot up the plea of bona 
tide purchase for value without notice. 
Whatever may have been the motive 
which induced the Courts to recognize 
these transactions in the early period of 
the British administration, I think the 
time has come for dealing stringently 
with these transfers. It may be that 
Courts were anxious to protect the too 
trusting transferors fiomdishonesttrans- 
foroes. But modern instances of be.iami 
transactions point to initial <)ishonc 3 ty 
on the part of the transferor himself. I 
therefore think that there is no need to 
lending a helping band to such persons. 
I have made these remarks because Iran- 
sactions of this kind show a tendency to 
increase. I agree with my Lord that the 
ploa of benarai has not been ma^la out. 

On the second question also I agree 
with the judgment just pronounced. 
Under b. 94. Lvidonce .Act. evidence is 
not admissible where a document is plain 
and applies accurately to existing facts. 
Those essentials are satisfied by Ex. F 
and therefore prima facie Ex. 13 is not 
admissible to prove that Ex. P was in¬ 
tended to be a mortgage. The judgment 
of Lord Macnaghten in Uanifunnissa v. 
Faizunnisa (o) is not inconsistent with 

(6) L191C1 35 I. C. 39-3. 

(6) llOlll 83 All. 340=38 1. A 85=11 I. C. 

398 (P. C.J. 


this viow. In that case the question 
was wbetbor what was aiq.arently a sale 
deed can be constiiiod as a deed of gift. 
Evidonce was admiltol to show that the 
recital about consider.itiuii lu tlie docu¬ 
ment was not true It has always been 
hold Ijy the rTuflici:il Connultlci', vide 

IhlUsItcn DusL<iijc {!). that tin; re¬ 
cital as to considcration in a 'loc.urjont 
can he shown to have been cither falso or 
inaccurate; because such a recital is not 
a torni of the docuiucnt. Tiiereforcwbat 
the .Judicial Committee laid dawn in 
Hni/uitnisii v. Finzunnisn (b) was that 
so long as the terms of a document are 
not varied or contradicted, etc., evidence 
can ne given to show that what in name 
was a sale deed was in reality a deed of 
gift. This was the construction i)laced 
upon 33 /. L. D. All in Clmlhi VeiikatO' 
licthhj V, Deviibi lifijnni (b), and I agree 
w ith it. lu the present case by attacking 
the recital as to consideration alone it is 
not possible to bring about the result 
contended for by the defendants. 

.As was pointed out by Mr. K. Srinivasa 
Ayyangar, in order that Ex. F may be 
regarded as a mortgage by a conditional; 
sale, it must be shown in the present! 
instance that it was agreed that on re-i 
payment the buyer should transfer the 
property to the seller. Such a condition 
must be sought within tlje terms of the 
document or in a document "of the same 
high character. That is to say, the 
document which is relied upon to dero- 
gate from the absolute conveyance must 
bo of the same character as the convey¬ 
ance itself. The legislature, after havingj 
in b. 58,Cl.(c), T. P. Act. deliooda mort- 
gage by conditional silo, has provided in 
S. 59 that such a document should be 
registered, meaning thereby that the es¬ 
sential ter ms of the doemnent should be 
emboaied in one or two registered docu- 
raents. This was the view taken in this 
Court in Atchularamarajii v. Subba- 
foju ( 1 ), y/ulliu Venkatachelapali v. 
Pyajida VenUlacheelapali (2) and Rao 
Sahih Pydak Venkatachelapati Garu v. 
Mulhu Venkatachelapathi (3) and I see 
no ground for not following them. Look¬ 
ing at the case from another point of 
view the same result seems to follow. 
Ex. F, which has been registered, con¬ 
veys an absolute estate. Ex. 13 seeks to 
cub down that estate. It therefore comes- 

(7) i™) 22Air 149=^7 I.”A.“m”(P.“C.). 

(8; L1912J 14 I. C. C5. 
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ur.ltv Cl. (l) Registratiou Act. 
n "viionce of it is to be admitted, 
Will be lo alfecfc the inimovahle 
referred to in it. Consequently, 
iinl'- ic is rogi.stered. it is nob receivable 
n evMenee under S. 1 f‘, Registration Act. 
'dovuie tiio erreet of the contorition is nob 
only to curtail the rights granted to the 
piuntj!!. I,ut also to give the defendants 
the right of redeniption, which da a right 
^diioii .Ufcct- imniovablo property. For 
bhi> re.iscn aKo the document is inadmis- 
ill.;e to show that Rx. F is in reality a 
Q.orrgvgG. For all these reasons I am of 
oidnion that the second contention also 
l-uU. 1 ugree with the learned Chief 
Justic^a tiiat the appeal should be dis¬ 
missed with costs. 

Appeal dismissed. 


A V. Raju 
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Oldfield and BakCwelt., JJ. 

A. V. Ramachandra .l//i/ar—Rlaintilf 
•—Petitioner. 

V. 

lufj n and a —Defendants—Op- 

pCsife Parties. 

Civil Misc. Petns. Nos. 627 and G23 of 
FJ13 converted into Civil Revn. Petns. 
Nos. 393 and 3DD of 1918. Decided on 
ISbh April 1918. 

Civil P. C. (1908), S. 115—Refusal of Court 
to help receiver to discharge his duties is 
refusal lo exercise jurisdiction. 

A Court 13 b:utid t) assist the Receiver appoin¬ 
ted in a suit iu the c-.xecutioQ of bis duties by 
issue of all necessary orders to tbo parties and 
by onforeiog them, if necessary, by coulerapt 
proceedings, and its refusal to take action or 
postponement of it is a refusal to exercise juris¬ 
diction wichiu tbo meaning of S. 115, Civil P. C. 

LP714C2] 

Wliere therefore a receiver was appointed in 
a suit to have custody of certain jewels and on 
bis representing to I'be Court that the jewels 
were with the, respondent, the Court directed 
him to sue the latter, and when the receiver 
filed the suit the Court postponed the trial of 
the suit. 

Held-, that the Court failed to exercise a jurU- 
dictiou vested in it by law within the meaning 
of S. 115. LP71-1C21 

1\.S. Jaitaramci ifyir - for Petitioner. 
N. Chandraselihara Aiyar and E. 
Vinu’/al-a Row—iov Opposite Parties. 

Judgment.— In Civil Miscellaneous 
PeLitiori No. G27 of 1918 we are asked to 
direct the lower Court to take steps for 
the recovery from the second conter-peti- 
tioner of certain jewels in order to their 
delivery to plaintiff, a receiver appoin- 
ted, inter alia, to have the custody of 
A.h:m pending disposal of Original Suit 


i^o. 1 of 1916 on the lower Court’s 6 I 0 
A preliminary objection has bean taken 
to the form of the petition, on the ground 
tUt this Court s order appointing plain, 
tift receiver provided that he sbnld 
work under the lower Court's direction 
and that this Court consequently cannot 
Itself issue directions to him or the lower 
Court in the matter and can interfere 
with the dii-ections given by the lower 
Cour t only by way of revision and within 
the limits prescribed by S. 115, Civil 
P- C. It is true that, although bhejadg- 
ment directing ajipointment was passed 
in appeal against the lower Court’s order 
lefusing to appoint, the formal order 
drawn up contained the provision relat¬ 
ing to the receiver working under the 
lower Court s direction, as though the 
receiver had been appointed as this 
Court s receiver in a proceeding pending 
before it. There was however nothing 
corresponding with that provision in tbo 
judgment and. since, strictly read, it 
would clearly have been inappropriate, 
we think that it must be construed as 
entailing nothing beyond what would 
follow from the appointment which we 
made in appeal, the receiver's subordi- 
nation to the lower Court. So roadingl 
it, we think ourselves at liberty to deal/ 
with the petitions before us as presented/ 
in revision and to consider them with/ 
reference to S. 115, Civil P. C. 

The petitioner was appointed receiver 
to take charge of certain jewels. 
allegations are that he could not got 

session of them, though respondent 2 had 
them, and that when he moved the lower 
Court to intpiire into those allegations, 
it told him, he could sue and on his 
suing postponed inquiry until the trial 
of the suit, iu which the appointment 
was made. Authority is clear that thej 
lower Court was bound to assist the peti¬ 
tioner in the execution of his duties by 
issue of all necessary orders to the Par¬ 
ties to the litigation and by enforcing 
them, if necessary, by contempt proceed¬ 
ings, and its refusal to take action or 
postponement of it was therefore a clear 
refusal to exercise jurisdiction such as 
S. 115 contemplates. This is not dis¬ 
puted. The object of the receiver's ap¬ 
pointment was that he should have cus¬ 
tody of the jewels pending ths trial, and 
unless he obtains them bis appointment 
will be useless. In these circumstances 
we sot aside the lower Court’s order 
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^atecl 6 th Novoaibor 1917, and direct it 
to restore petitioner’s petition to 6 I 0 and 
proceed to inquire into it and dispose of 
it according to law in the light of the 
foregoing without further delay.# Res- 
pondent will pay petitioner’s costs in 
•Civil Miscellaneous Petition No. 627 of 
1918 (Civil Revision Petition No. 393 of 
1918) in this Court. His costs to dato 
in the lower Court will follow the result 
■of his petition. 

Civil Miscellaneous Petition No. G2S 
of 1918 (Civil Revision Petition No. 399 
of 1913) is for a direction to the lower 
Court to take proceedings against respon¬ 
dent 2 for contempt and is premature 
at present. It is dismissed. 


1916, dec!ai\ 1 that the agreement was 
no longer hiijiliug on liim and repudiated 
it. The idaintills tendered flie sum that 
they Slid to ho d’M under the agreement 
and brouglit thi? action to safeguard their 
rights Under it. The agreement is nno 
made with the C^dloetor of Madm- unler 
the provisions of tie' fermer Inco!;i'?-t:ix 
bbatuto 2 of 1880, 13. 31, whieli enahlcs 
persons, insteal ol h.eing ro-a'-‘essed every 
year, to arrange with the CmHector for 
a definite sura to be asscs.-el for a fixed 
period, and in this case the period agreed 
upon was five years from Ist April 191"). 
The plaintiffs originally sued the b;-cre- 
tary of State for India, .-^t one time the 
point was taken on belialf of the Govern¬ 


S.N./r.K. Order accordingbj, 

A. I. R. 1919 Madras 715 
Coutts-Trotter, j. 

Bed and Co., Plaintiffs. 

V. 

Collector of d/adra?—Defendant. 

Civil Suit No. 379 of 1917. Decided on 
15th March 1918. 

Government of India.Act (1915), S 106(2) 
~Compoiition of income !a« — Repudia¬ 
tion of agreement for compoiition by Collec¬ 
tor under provUioni of Act 5 of 1916—Suit 
to declare agreement binding on Collector 
"J** original tide of High Court- 

Court tiai no juriidiction to determine 
whether Collector wae right in his view of 
law in absence of averment that he used 
•latule to eommit'acl of aggreiiion—Income- 
Ux (Amendment) Act (5 of 1916). 

A Buit to declare tlidt ail agreement for com* 

pOBition of iacome-tax uiidar the provisioiiB of 

8 . 81. Act 2 of 188G which was repudiated by the 

^lUctor after the enactraeot of Act6ofl91Cis 

binding on tho Collector, does not lie on the 

original side of the High Court and is excmoled 

from its jnrisdiction by 8. 106 (2). Goverunient 
cf India Act. 

In the absence of an averment that the Collec¬ 
tor was mala fide using tho statute to commit 
an act of oggressloa. the High Court has no 
juris Action to make an inquiry on the meritB to 
determine whether the Collector was right in 
his view of tho law. [P vig q 2] 

i^UQent Grant—for Plaintiffs. 

S. HrinivataAiyangar—ior Defendant. 

Judgment “This was a suit brought 
ny Messrs. Best & Co., Ltd., a firm of 
merohaots carrying on business in this 
oity, for a deolaratioo that ao agreoraODt 
dated -Uh October 1915 entered into by 
them with the Collector of Madras of 
the day was binding on the parties. The 
action is liroughb because, on 22nd May 
1917 the Collector purporting to act in 
oonsequoooe of the Income tax Act 5 of 


ment that the proper poraon to bo sued 
was not the Secretary of State but tlje 
Collector of Madras, but, on a suggestion 
made at the time of the settling of issues, 
that (lillioulty, which was puiely a 
technical one, was ol'vialod by adding 
the Collector of Madras as a party, so 
that the relief being in the alternative 
against one or other of these officials, it 
is really immaterial to decide as to which 
of them is actually liable. Of course we 
all know it really comes to tlie samo 
thing, the Collector being the revenue 
authority. 

By way of preliminary objection, an-j 
other point was taken by the learned! 
Advocate-General which is embodied in] 
issue 1 in the case and that was that! 
I, sitting as a Judge on the original sidej 
of the High Court of judicature at Madras,i 
had DO jurisdiction under S. lOG (2).! 
Government of India Act. 1915, to 
try the suit. The words of the section 
seem to be quite explicit and are as 
follows : 

_ “Tbe High Courts have not and may not oxer* 
ciso any original jurisdiction in auy matter cou- 
wroing tbe revenue, or conceraiug any act or¬ 
dered or done in the collection thereof according 
U> the usage and practice of tlio country or the 
law for the time ^iug iu force." 

As I say, on the face of it, it appeared 
to me that that entirely precluded me 
from entertaining the suit on the merits 
or from entertaining it at all. Mr. Grant 
took two points in answer to that con¬ 
tention. Tbe first point was this: that 
by the decision in Collector of Sea Cus¬ 
toms V. Punniar C/iir/afnftaram (l), 
which of course, if the situation were 
unchanged would be binding upon me, 

I was compelled to bold that tbe prohi. 

(l) Ui76*791 rMad.M'fp. B.). ’ 
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hitioii the Hii»h Court on the 

oiii;in'’.l trying revenue suits had 

'li-ij'i cau'-l, because ono of the learned 
• Kernan .T., held tint the 

prci'uhition ouulained in the section of 
Act dU A JO Ceo. 3. C. 79, otherwise 
known as the Government of India Act, 
i^UO, was repelled l)y -93 Geo. 3, C. 105, 
Ss. 99 and 100, and the other learned 
Judges appcucnbly iioid that the prohihi- 
tion contained in 39 A -10 Geo. 3, C. 79, 
was hy ncoessary implication reiiealed by 
the Charter Act and the Getters Patonto* 
tliis Court. What Mr. Grant says is, as 
1 follow i:, here in 1 at the date of 
tlic judguient c'f that Dench, there was 
in existence the Act 39 A 40 Geo. 3, C. 
71k hut the learned Judges still held 
that the effect of later legislation had 
been to abrogate that section of the Act. 

Then he says the Government of India 
AiCfc, 1915, sub-S. 1, S. lOG re-enacts the 
(jetters Patent and therefore I must hold 
just the same as the learned Judges did 
1^74, viz. that the effect of re-enacting 
the Getters Patent is to overrule the 
prohibition contained originally in39A40 
Geo. 3, C. 79, and now in the Act of 
1915. \ do not think that is a possible 

construction for me to adopt. It is very 
unfortunate that the scctioa of the Act 
39 A 40 Geo. 3, C. 79, should have been 
re-enacted in S. lOG, of the Government 
of ludia Act. 1915, because the conflict 
between the King's Courts and the Sud- 
der Courts, which was the only reason 
lor tlie introduction of the section in the 
old Act. of DSOO, has entirely passed away 
and there is no rhyme or reason in pro¬ 
hibiting the original side of this Court 
from trying revenue cases. But I am not 
concerned with the wisdom or the policy 
of the legislation. The legislature has 
thought fit to re enact the section in cir¬ 
cumstances which do not, in my opinion, 
require it. It has done so and I cannot 
hold where an express prohibition has 
been re-euacbed in 1915, that 1 can act 
on the view formed by a Bench of this 
Court in 1874 as to the effecc on the ori¬ 
ginal section ofsubseque-.tsiatutes, all of 
course prior to 1874, .ong prior to the 
Gcvernm?nt of India Acc, 1915. I am of 
opinion that the prohibition is absolute 
land that 1 have no jurisdiction to enter- 
jtain this suit. Mr. Grant took the fur¬ 
ther point that the fetter on my jurisdic¬ 
tion was only with regard to 
“acts ordered or done in tbc collection of the re¬ 


venue according to the usage and practice of 
the country or the law for the time being in 
force,” - 

and ho says; 

“If you go into the facts, on the merits you will 
find that my contention is well founded, that 
this was an illegal repudiation of the agree¬ 
ment.” 

That contention I think was disposed 
of as long ago as 1846 m a judgmeeb of 
their Lordships of th^ Privy Council in 
the ctise oi Jiichard Spoouer v. Juddow 
(2). In bhab case the Court pub a coa- 
struefcion on a protective statute of this 
kind which, so far as I know, has'never 
been departel from, and it is put in 
much clearer words than I can put it by 
Lord Campbell in giving their Lordships’ 
opinion at p. 379 of the report. What 
he says is this: 

“Tue point thcreforj is whether the ercepticu 
of jurisdiction ony arises 'where the defeadants 
have acted strictly according to the iis-ige and 
practice of the country and the regulations of 
the Governor and Council. But upon this sup¬ 
position the proviso is wholly nugatory; for, if 
the Supreme Court is to inquire whether the de¬ 
fendants in this matter concerning tbo public re¬ 
venues where right initbe demaud made, andto 
decide in their fa'our only if they acted in en¬ 
tire conformity to the regulations of tbo Gover¬ 
nor and Council of Bombay, they would equally 
1)9 entitled to Mitceed, if the statutes .and the 
the Cliarters contained no exception or proviso 
for their protection. Cur hooks actually swarm 
with decisions putting a conirary construction 
upon such enactment.5, and there can be no rule 
more firmly established, thau that if parties 
Loiia fide and not absurdly believe that they are 
actiug in pursuance of statutes, and accordiu? to 
Uw, they are entitled to the special piotict^oo 
which the legislature intended for Ihcui.althoagb 
they have done an illegal act.” 

It is not suggepbed in this case that the 
Collector of Madras or the Secretary ok 
State acted mala fide or putported toseek, 
the protection of the statute with tbe^ 
full knowledge that all that was being 
done was to commit a mere act of ag!>re9 
sion. Whether they were right or 
they thought clearly and honestly tb«' 
they were taking advantage of the pro¬ 
visions which the statute allowed thoro^ 

to take advantage of in terminating tins, 

agreement. lam therefore compel|®“ 
hold that this Court has no jurisdicbioDj 
to entertain this suit. I may add that 
asked the parties if they wanted me to go 
into the other questions iu the suit an 
save them from further trouble in case 
should be held to be wrong in holdio& 
that I have no jurisdiction. I 
asked to do that but only to decide 
prelim inary point, and on_t^et 

(2) tl840-60j 4 M. I. A. 853=6 Mco. P. ' 
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that I have no jurisliotion. I dismi?' the 
suit with costs (one set) of the Secretary 
of State. 

S.n./r.K. Su/i dismissed. 
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Seshagiri Aiyar akd Phillips, J.J. 

N. Sethuraviaswani Nayanivtirit — 
Petitioner-Appellant. 

V. 

Mir. Hussain Sahin and anoi'ter — 
Respondents. 

Appeal No. 55 of 1918, Decided on GtU 
Decemljer 1918, against order of Sub- 
Judge., North Arcot, in Civil Mise. Petn. 
No. 293 of 1917. 

❖ Civil P. C. (1908), O. 21. R. 89-Exe- 
«ut|on sale—Judgment-debtor making appli¬ 
cation under R. 89—Prior unregistered sale 
deed to third parly does not take away right 
to have sale set aside—Judgment-debtor is 
person owning property till dale of registra- 
tion—’Fresh registered sale deed before order 
letting saide sale deed docs not divest him 
of right under R. 89. 

A judgment-debtor has the right, under 0. 21, 
R. 89, to apply to set aside an execution sale 
even after be has executed a private unregistered 
conveyance of the property in favour of a third 
party. Hois a person “ow ling the property” 
within ihe meaning of the rule and his rights as 
owner subsist till the date of'registratioa ; . 4 . / 
71. 19U il/id. 40; 13 I. C. 134; 8 M h. J. 2G6 
and 38 1. C. 107, Dist. [ p 7^7 (3 2 ] 

The execution of a fresh registered sals deed in 

favour of the same vendee before the final order 
of Court on tbo judgment-debtor's application 
does not divest Itim of the right to maintain the 
appltcation: 24 L'om. ICO; iv.l .ippr. (. P 7IS G 1] 

Ordinarily the rights of parties should be ad¬ 
judicated with reference to matters that exL-^tod 
on the dalo of suit or applicaMou and not with 
reference to what transpired subsetiueutly. 

fl'’7l8Cr) 

T, Narasimha Aiyanaur and .V. S. 
Bajigaswami Aiijangar~ht Appellant. 

T. R. Venkatarama Sastri and Ti. C. 
Seshachella Aiynr —for Respondents. 

Judgment. This is ar^ appeal against 
the order of the Subordinate Judge of 
Chittoor rejecting an application by the 
judgment-delitor under 0. 21 R 89 
Civil P C. (6 0(1908). The’facts are 
these: The properties of the judgment- 

16th April 1917. On 22Qd June 1917 
tlie judgment-debtor executed a sale deed 
to a third party. On 25th June ho ap. 
plied to the Court to set aside the sale 
and deposited the rerjuisite amount The 
conveyance of 22Dd Juno was not re- 
gistered. A fresh sale deed was executed 
to the same third party on 20th August 
1917. The Subordinate Judge disposed 
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of fcho application on Utb .Tamiary 
1 lo lioM that astliQ convovance of 2'Jnil 
Juno was cipaltle of l>ein,i‘ ainl 

as when registers it wcuM c-nfor title 
as on the date of the saio, tbo -ii l-ujont- 
del)tor had no loon-; inili on 
to ^ present the application, 
roliod upon Siilil'.irin/ i.hi v. 
«<7msuw»m. ( 1 ) and fslmr 
All Khan (2). In tliosoc.isc 
a completed registored conv( 

was lield that, by virtue 0 . 

veyances, tlio judgment-debtor w o; 1 ..... 
ted of his right to present an application 
under 0. 21 . R. 89. Civil P. C ( j 0 : 
1908). Other High Courts have taken a 
different view. They have held that the 
judgment-debtor would always have the 
right of getting the sale set aside and 
that the execution of a conveyance to a 
third party would not intei foro with hi.s 
right. It is n-'t necessary, in the viow 
W 0 are taking of the case, to exiiress any 
opinion on this vexed question. In our 
opinion the judgment-debtor was a person 
owning the property" on the date of iiis| 
application. The fact that the sale could' 
have been jierfected and was capable of 
passing a complete title should nob affect' 
his locus standi. It was hold in this' 

Court by a Full Bench iu Kuryi Veera. 
redd,v.Kurn Bapireddi (3) that not¬ 
withstanding the execution of an unre'^is- 
tered conveyance and the passing”of 
possession thereunder, the vendor of” the 
property was entitled to sue for posses- 
sion against the vendee, i hat viow has 
been confirmed in Ramanathan Chettij 
V. RangauathanCheUyii). Consequently 
the mere execution of a conveyance 
does not deprive the owner of his right 
in the property until registration, fho 
rule of law which dates back the title 
when registered to the date of the con 
veyance does not affect this principle. 

ihe right 13 in the vendor, although it 

can be divested by the registration of the 
conveyance. 

The decisions to which the learned 
vakil for the respondent drew our abben. 
tion. namely. Savllkri Ammal v. Rnvia' 
f Rebala.Vnikata Reddi v 

M^gadH^^apja^aietl!, ( 6 ), do nob 

(2) [1912 


3 

4 
(5 
(6 


L1906 

[1918 

[1898 

[1917] 


34 All. 186=131. 0. 134. 
29 Mad. 336. 

40 Mad. 1134=431. C. 138 

8 M. L. J. 266. 

88 I. C, 107. 
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affect the pre?anfc case. The Subordinate 
-liidgG-fiys that the conduct of the ju3g- 
nicr.t-Jehtor and of his vendee was 
r.‘''.u hffout. We fail to understand this. 
Oil !ho facts tho utmost that can be said 
is that tlie a-endor and the vendee, reali- 
/iij^ that if the document of 22nd June 
w IS regi-teiel it might affect the appU* 
cation uf the judgmout-debtor agreed, 
not to get it registered and made up bbeir 
mind that a ii.iw sale deed should be exe¬ 
cuted, Theie . is nothing illegal or 
wrong in such a procedure. The judg- 
inont-dcbtor had the right under 0. 21, 
R. SO, to enforce his rights. His vendee, 
who was anxious to get a valid ale, 
agree 1 in his own interest, not tc press 
for tho registration of the earlier docu¬ 
ment. Such an attitude is quite reason, 
able and lias no element of fraud in it. 

We are therefore, of opinion that the 
judgment debtor had a right to make the 
application on the date ho made it. It 
was next argued, relying mainly upon 
Karalia Namibhai Mahomedbhai v. 
Mausiikhram Vakhatchand (7), that as 
a new sale deed was executed before the 
final order was passed, the judgment- 
iiebtoi* had lost his riglit. We are unable 
to accept this contention. The new con¬ 
veyance was executed pendenfe iite and 
the vendee would ho affected by all the 
eiiuitici eiiforcoable against liis vendor. 
It is a recogn/ied rule of law that 
tho rights of tho parties should bo con¬ 
sidered as on the date of suit or appli¬ 
cation and not with reference to what 
transpired subsequently. It is true that 
Courts have power under certain circum- 
stauces to grant relief to the plaintiff 
with reference to what has happened 
since the institution of the suit or appli¬ 
cation. But that is an indulgence which 
the Court may or may not grant. The 
ordinary right of the party is that his 
claim siiould be adjudicated with refer¬ 
ence to the.matters that existed on the 
date of hissuit or application. If Karalia 
Nanubhai Mahome.dbhai v. 2dansukhram 
Valihaichand (7), is inconsistent with this 
view, we are respectfully unable to ac¬ 
cept it as good law. We must, therefore 
reverse the order of tho Subordinate 
Judge and set aside the Court sale made 
on iGth April 1917. Appellant is enti- 
cle i to his costs here and in the Court 
below against respondent 2. 

S.N./r.K. Appeal allowfid. 

(7) tl900] 24 Bom. 400. 
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Ayling and Seshagiri Aiyab, JJ. 
Vusapati Venkatapathiraju Garv, and 
of.'icrs—Defendants—Appellants. 

V. 

Vatsavaya Venkata Suhhadrayyamma 
Jagapati —Plaintiff -"Respondent. 

Civil Appeal No. 177 of 1916, Decided 
on 2lst March 1918, against decree of 
Temporary Sub-Judge, Vizagapatam, in 
Original Suit No. 10 of 1913. 

(a) Contract Acl (1872), S. 64 — Person 
agreeing to advance money up to certain 
limit to finance litigation—Refusal to pay 
full amount—He is entitled to refund of 
amount actually advanced. 

Where a person agrees to advance moneys to 
another from time to time up to a certain limit 
with the object of financing a litigation hy the _ 
latter, but fails or refuses to pay the full amount, 
be is, nevertheless, entitled, under S. G4, to a re¬ 
fund of the amounc actually advanced bv him : 
17 I. G. 894 and H. DaJcin Co. v. Lee. (1916) 1 
K. B. 560, Foil .; Undencood v. Lcm^ (1S94) 2 
Q. B. .806 and Hiimpter v. Hedyes, (1S98) 1 Q. 
B.mZ.DUt. (P72SC1) 

^(b)CenlractAct(1872), S. 23—Champerty 
—Agreement to finance litigation—Person 
financing to get share of property in case of 
success — No provision made for refund in 
case of failure — Transaction cannot be 
treated as loon—Contract is champertous 
but promisee is entitled to recover what he 
advanced in case of success in litigation. 

It depends on the terms of the document 
whether the subject of it is to be treated as a loan. 

Where the agreement is to finance a litigation 
against a person in possession of a certain pro¬ 
perty and in favour of poisons who are them¬ 
selves unable to find the necessary fun*, 
the person fiuauciug is to get a share of tbepR* 
perty in the event of the success of the 
as if tho full amount was paid and no 
is made for the refund of the amount iu 


the 

event of failure, the transaction cannot ba 
treated as a loan 

Such .a contract is champertoiip, but the pro¬ 
misee is entitled to recover what he has ad¬ 
vanced in the event of the litigation ending suc- 
cessfullv to the promisor. [P ^ 

(c) Contract - Liability - Third pereoo, 

though benefited by contract, cannot * 
charged with liability. .... 

A person cannot be charged 
merely on the ground that ho has benefited . 
contract entered into by another. (P ‘'23 0 . 

(d) Transfer of Properly Act (1882), ; 
—Assignment of future property is no‘ 
valid in India'-S. 6 is only 

general rule in favour of transfers pr<* 
and future. . . 

An assignment of future property _ is no 
valid in India. S. C does not contain » 
prohibition against tho assignment of all 
property, but must be constreed as ^ 

tion to the general rule in favour of trans 
property, present and g g . p 726 0 U 

(e) Transfer of 

S. 6 (a)-”Of like nature” In Cl. (a) indicate 
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that "poiiibility'’referred to in U should be 
of same category as chance of heir apparent 
or chance of relation obtaining legacy. 

Portioufl of a section should be eoastrued 
ejusdem Reocris with tlie rest of the section. 

The words “of a like n.itnre” In Cl. (ii). S. G 
indicate that the “possibility” referred to there* 
inmust belongtothe same category as the chance 
of an heir appircut or thccbancoof a rel.ation 
obtaining a legacy. (P 72c C \] 

(f) Transfer of Property Act (1882), S. 58 
— Property if identifiable is specific though 
it may not be in existence. 

Under S. 58. a property can be specific so long 
as it is identifiable, though it mav not be in 
existence on tho date of the transfer. A transfer 
therefore if otherwise valid, is not rendered 
inefficacious by reason of the subject-matter not 
having been in existence on the date of the 
agreement. [P72GC1] 

(g) Transfer of Property Act (13821. 
S. 58 — Lender not paying full amount of 
charge—He is not deprived of lien in respect 
of money actually advanced. 

\\here a loan is charged on .a propertv a mere 
dofaull of the lender to pay the full amount of 
the charge would not deprive him of his lien 
in respect of the money actually advanced. 
There will ba a Hen pro tanto. [I* 707 C ll 

(h) Contract — Construction — Loan ad¬ 
vanced w,lh object of financing litigalion- 
Loan charged on amount which may be 
secured by compromise in suit to be effected 

in Pf rticulor manner-Comproinise effected 

in different manner-Lien will net attech it 
self to substituted property.especially where 
parties put an end to contract before com- 
promiie. 

Where a h.in advanced with tho object of 
fin.incing a itigiition is -ch.'.rged on an amount 
which m.iy be secured by a cmnpromi.e in the 
siiiltobeolfcctc.! Ill .a lurticul.ir manner and 
the compromise is etfoctel in a different nun- 
ner. tbc hen will not attach itrdf .0 the sub- 

n ! "here the parlies 

puUn end to the contract be before the compro- 

Plaintiff’s husband, agreed on 25th ^rav 1001 
to advance moneys up to a limit of Rs ] -m nS 

to defendants 2 3 and 4 with the obj e^of 

financing a suit by the latter to recover a 
dan, in consideration whereof thA Iih 
to wnvey to plaintifi a 3/l(;ths share 
j«rty in the event of their succeeding in^e 
ItllgaLion. It was stipulated that fl.f 
danta should not compromise the suit with theH 
adversariea without the lender’s consent Th I 

uScTSa another wher ! 

under the lender was to advance two nkhR 

Ihe amount advanced w»a -i,» 
amount which might be secured nSIf^^ 
promise. Plaintiff's husband ^ aftor-i 
about Rs. 70,000. declined to ’advlnJo fny“/«? 
thersum ns Ihero were miaunderetandinne S 
ween himself and bis debtors. The luil^K 
defendants was compromised, but not 
manner specified in the tarrement ruJ i--,® 
husband having died, pUintiflmed to recover th" 

amount, actually advanced and interest thew® 
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aud to h.ivcil charged on the .amouQt cf (hr 
conipromiso; 

■f/Wd;(l)that I'hurllfT v.a? ciKitia] to .1 ,- 
decree for r...fuu.l ; (:;| ii..^ ii.,, I-.;, 
crcat.'d ou prn|erfy to .-uih' into o.i-t.-n.v hi 
future was valid ; (8) hm il,at il... )i. , ),^ 

not be f.i-itcncd 011 tlic inm.-ii.t ,,f the c. ■ m r 

luisoas phiuliiT’s hn^l.uid I.a-l, p.i.,,- 

broljcu the contract and the ci ,1, .j 

was not in nccordaocc will) th, aijr. 

fl' 727 t’ 1, 2 ' I' T’’ (' ll 
(i) Registration Act (1908*, S 49’- Char<-( 
on moveable and immovable properties 
blended logether-Charsc not regi .icrcd- 

Where there is a bleud of movc.able .an.l ini- 
mo/able properties in respect of which n ub.ir.’. 
IS created, if the document creating the cbai'-e 
Is not regi.5.jrcJ. it wili only deprive the pr^ 
roHeeo his right in the immovable rrcMrty 
and will not affect hi. rights in the nmv al e 
property: 1 I, C. I, Foil. [P 72?C 1 2] 

Snvivam Aiyangar -for Appellants, 
Ji. Srinivasa Anjaiinar—for He^non 
dent. 

is .sn offshoot of tho 
suit for the \!/ianagaram zamindari 
nimaiy Original .Suit No. 18 of ISO'l r-i’ 
the tile of the District Court, wT 
patam. The present defeudants were fbc 
tho pkiu ,H 3 ,n El,at suit, and it uas 
mstitutoJ to recover the z.truimlari 
of Viztanagaram. That suit was dis 

Court of first instance 
n im An appeal was preferred to the 
High Court which was disposed of L 
a compromise in March 1913 The JL \ 
s by the widow of the 
Turn, who financed that Iiti«atinn r.n i ' 

ZTiai Soho.ffi„ate ffoff.o 

The negotiations which led to . 

tract need not he gone into in a ^ f 
Up to May 1908 C xpens 
gation were home by the 
dants from their own pocket n 
May 190o the first agreemei F 
oxecuto,lb>. deto„ds„t 2 and 

defendants 3 and 4 fn h 

of Tuni. by Aich in .1' 

latter agreeing to assist ihrdeienjV';® 

f,tion the,\°;det:hrr'hi!:\'"‘- 

tain share in tho j ^ 

was also exeoutod on thB”Kn^*^*' i 
a share of the estate to sell 

1907 Exs. B Tod Bl 
which altered the originar 
some material partillars ^ 

»..... ,.r„«; 
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li**’? on. After arguments ha-l 
, , ‘,o!e a-Mvesseil l>y t!»e pleaders 

in tiie ^ i/.ianagava;n case, the 
//truindav of Tuni complained tliat the 
fund? suppliod l»y him were beins mis¬ 
spent liy t!io defendant's. This led to 
angry coi respondence between the parties, 
and ultimately tlie Zamindar of Tuni re¬ 
fused to advance any further sums. This 
was al>out the end of February 100*<. 
The'Suit was proceeded witu the help 
of olliers and judgment was pronounced 
again.^t the present defendants on 2-'ith 
duly l90s. (t- is cotnmon ground that 

the /.amiiidar of Tuni did not supply any 
funds for the api'oal liled in the High 
L’ourL, nor was he asked to do so. The 
amount vdvaneC'l hy the plaintifi s hus- 
l)anrl before February 190S amounted to 
about Us, (id.OOO. The Zamindar of.Tuni 

died in UUl. . . „ 

The plaint in t.his suit, as originally 
framod, alleged that the defendants broke 
the contract and that the plaintifi was 
entitled to he paid out of the moneys se¬ 
cured under the compromise the amount 
of principal and interest due to her for 
the money actually lent, and that she 
was also entitled to a 3'32nd3 share in 

the balance of the compromise amount 
and in the annuities secured under the 
compromise, The pHint was subsequently 
amended hy alleging, in the alteroative. 
that it ha\ing become impossible for the 
plaiiititl’s husl'and to be a party to the 
compiomise owing to his death, and also 
because of the fact that Mr. ^ . Krishna- 
swami Aiyar on whose assent the compro¬ 
mise svas to be effected died on 2wnd 
December 1911, the contract between the 
parties became void, and that undei 
S G5 Contract Act, the plaintiff is en¬ 
titled to a refund of the moneys actually 
advanced by her husband, although she 
may not be entitled to specific perform- 
ance of the contract to give a share m 
the balance of the compromise amount 
and in the annuities. These new allega- 
tions are contained in para. 29 (a), (b) 
and (c) of the plaint and in prayer (e) of 
para. 33. Defendant 2*s plea is that the 
plaintiff’s husband broke the coniract. 
and as the agreement was charapertous 
she is not entitled to any relief whatso¬ 
ever. He also pleads the bar of limita¬ 
tion. Defendants 1, 5 and 6 contend 
that they were not parties to the arrange¬ 
ment entered into by defendant 2 with 
the Zaroindar of Tuni and that their 


-share in the compromise amount is not 
liable for the plaintiff’s claim. A large 
number of issues were framed by the 
Subordinate Judge. With most of them 
it is not necessary to deal in this appeal, 
His main conclusions are that the second 
agreement superseded the first; that the 
plaintiff's hus';and was justified in break¬ 
ing the contract between him and defon. 
dant 2; that the suit is not barred by 
limitation; that the shareof defendants 1. 
5 aod G is also bound by the contract of 
defendant 2. On the additional issues 
framed regarding S. Go, Contract Act, his 
finding is that S. 65 applies to the case 
and that the plaintiff is entitled to a re- 
fund of the amount actually advanced by 
her husband with interest thereon. 

A number of interesting questions of 
law have been argued before us by the 
Advocate General on one side and by 
Mr. K. Srinivasa Aiyangar on the other. 
Before dealiag with the legal questions, 
we shall first consider tho question as 
to who broke tlie contract. The Sub¬ 
ordinate Judge's judgment is by no 
means lull or clear. Ws have been ob¬ 
liged to deal with tho facts of tho case 
as if we were hearing the case as the 
Court of first instance. 

The main features of the two agree¬ 
ments sliould be set out before proceed¬ 
ing to examine the otlier docuinente bear¬ 
ing on the question of the breach of con¬ 
tract. Under Ex. A the arrangemen^ 
was that the Zamindar of Tuni shouW 
advance Rs. 1.50.000 for the expenses ol 
the suit, and that oHGthsof the proP^*^^^’ 
in suit, namely the Zamindari of 
garam, should be conveyed to the lender 
for that consideration. The sub para¬ 
graphs of para. 1 refer to the mode o 
application of the money to be advance • 
Para. 2, sub-paras, (a) and (b), deal i 
the mode of conveying 3/iGths share, w 
says that if the lender was unwilling 
takeeitherasale-deedora permanent ea- 
of tho zemindari, the debtor shall P 
the amount with interest at 3 per ce^^ 
per mensem thereon on tho security 
tho zamindari. There is a penal P »• 
vision in 2 (d) which wo need not re 
to. Para. 3 is important. It 
for the creditor advancing not less 
Rs. 50.000 and that if he was 
to lend further sums certain mo 
terras should be substituted. 
that paragraph says ; 
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If you should yourself givo up the coudnet 
of the abovesaid suit in the lower Court with¬ 
out spending the Rs. 50,000 as ahovosaid. you 
shall forfeit all expenses iucurred till tboo.” 

Clause 5 of the same paragraph says 
that no compromise shouhl bo ontered 
into without the consent of the creditor. 
Ex. A-l is merely an agreement to 
convey the 3'lGth share in case the 
Rs 1,50,000 was advanced by the credi¬ 
tor. A and .\-l were in May 190(). Ap. 
patently after the suit had proceeded for 
some months it was found that more 
money would be required tlian was agreed 
upon in Ex A. and apparently also the 
parties intended to change the terms of 
the contract in some ])artioulars. As a 
result of further negotiations. Kxs. B and 
B-l were executed on 14bh August 1907. 
Ex. B corresponds to Ex, A-l and B-l 
to A. We arc mainly concerned with 
Lx B-l, Tlie material changes intro¬ 
duce! in the new agreement mav he thus 
stated : (a) Instead of Rs. 1.50,000 the 
lender agreed to advance two lakhs of 
rupees if those were required, (h) In- 
stead of getting only a 3'16th share the 
lender secured a fouvtli share and also an 
additional property which was the sum. 
mer residence of the zamindar. (c) The 
stipulation as to forfeiture was omitted 
(d) The old provision that there should 
be DO compromise without the consent of 
cho lender was re-insertel with a proviso 
that if Mr.V. Krishniswami Aiyar advised 
that a coiMprornise was henoficial, it 
should be agreed to. Those are the main 
differences between the first and second 
agreements. At the time of the second 
agreement the plaintiff’s husband Imd 
lent lis. (10,000. In para. 2, Ex B 1 it 
^stated that Rs. 66.000 plus a sum of 
Es. 5.J00 spent by the lender himself had 

been advanced up to that date; and that 

a further sum cf Rs. 16.000 would be 
pail almost immediately. The same 
paragraph says : 

'■ It is also agreed that we sliouH be rcnderinc 

accoams -as stated above aud vou should be 

again giving money withiu a week after beine 
aiked for.' ^ 

There is a dispute as to whether 
the last portion of para. 1 and para 2 
have been oorrootly translated. So far 
as para 1 Is concornel, a fresh trans¬ 
lation has boon made which has been 
aooepted by the learned vakils as fairly 
accurate. As regvrds para. 2 the Chief 
Interpreter admitted that the language 
*1 so ambiguous that he is unable to say 
1919 M/91 k 92 


whether tlto parties intended to say tluit 
no further aciounts rcgaivling the Rupees 
66,000 should he aslcod for or whether 
they stipul itod for a fresh scrutiny of 
tlio accounts in ros|.ecl of ihe sums al- 
ready expended. IJuving regard (o the 
fact that full acoounts had nob licon 
furnished by Ihistimo. wo are iticlined 
toagreowith the loarno 1 vakil fur the 
rosponlent, though not without some 
hssitation, that the p.rrties did not niidor. 
stand by para. 2 that there shuiihi bo ik 
scrutiny of the accounts in res/iocfc of 
moneys already advanced. TboKs 16,000 
agreed to be lent immediately under the 
new agreement was given within three 
months of that agreement. Admittedly 
before the second agroement, Ex. G was 
sent by defendant 2 to the plaintill's hus- 
band. That accounted for an expenditure 
of Rs. 40,117 and gave credit to a sum of 
Rs 38.000 received, ft showed a balance 
of Rs 11,117-10-7 as being still due. 
Tliis was on llth January 1907, Ex. G-l 
is dated 3lst August 1907. Althougli 
it covers a period before the second 
agreement was entered into, it is clear 
that this account was ni>b in the hands 
of the plaintiffs husband when 1-lx. E-l 
was signed. 6-2. dated Gth Januarv 
1908, gives particulars of expenditure 
aggregating to Rs. 36,141-10-8 and ac¬ 
knowledges receipt of Rs. 27,000. leaving 
a balance of Rs. 9.141-10-6 to be paid 
by the creditor. J^etween the date of 

the second agreement and Januiry 1908 

the pirtios seem to have been working 
harmoniously. On lOth .January 190,S 
the lirsb note of discord appears. Ex. E 
written on tliat date by the Diwan of 
the Zamindar of Tiini to defendant 2 
complains; 

Contrary to the original anroemont tbo 
amount of Rs. il0,450 for the day'fees of Rf 
Ry.. B. VenkaUpatiraju Garu and R?. 2 lC5*(or 
tbo fees of the said \’enkatapatiraiu Garu's 
yonoficc brother are entered therein These 
Items were readout to Sri Maharambvarn He 
was ple^ised to say that settlement wa.s not made 
to pay fees to these parsons und that Rs. 12 615 
specified as fees payable to those persons should 
be recovered from them, and expended for the 

costa of tlie suit ni future." 

At the end of the letter it is stated- 

In your credit and debit accounts Darti- 
enlars of some items are not written. I ^shall 
write the letter soon about them. Immediawl 
after this credit and debit are settled I shall 

send the money re.-jalred." * * 

By this time Ex. G was in the hands 
of the zamindar and his Dewan. Neither 
at the tune of the second agreement nor 
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\vi\5 aiiv complaint made 


until tl 

tiiat oat i)f llie inoiie\s advanced by the 
/, uniifi'ir o( Tiini the two vakils re- 
lerro.l to in llx. ]•' should not have been 
p.iil. It was conceded that there is no 
writing to show that these two gentlemen 


were not to he remunerated from the 
funds supidied just like other vakils en¬ 
gaged in tlie case. We are referred to 
some evidence regarding an oral agree¬ 
ment Ijebween the /amindar of Tuni and 
defendant 2. We have nob the least 


l.cs.Lation in saying that we do not 
i-ellcve this evidence. The reply to 
Jix. F is Ex. 9. It is dated 27th January 
190S. It draws attention to the fact 
that accounts had been sent containing 
entries of payments to the two vakils 
and tliat those entries had not been ob¬ 
jected to at the time of the second agree¬ 
ment; it also contains a denial of the 
suggestion that the two vakils agreed to 
work gratis. One statement in that letter 
was somewhat shaply criticized by Mr. 
K, Srinivasa Aiyangar. About the end 
of this long letter defendant 2 says: 


“ Moreover, 1 have sold some portioD out of 
Ihe land I am entitled to in the Vizianagarnm 
Sama.>thanum and hare deposited the said sale 
amount with you on account of the expenses of 
tho suit, settling th.at you will give the money 
whenever asked hy me, While so you cannot 
raise such objections .is theso.” 

It is true that this is a rather extra¬ 
vagant way of stating that the indebted¬ 
ness is on the side of the plaintiff. But 
if we look at Ex. B. the language does 
not appear to be altogether irrelevant. 
This is what Ex. says: 

“ Wo further hereby declare to have received 
from you the above?aid amount, Rs. 2,00,000, 
and itsinteroet as above said for the necessary 
suit expenses as consideration of the abovesaid 
sale-deed as per this second agreement, dated 
this day, aud therefore execute to you the samc.’r 

Apparently the parties agreed to re- 
gard it on paper as if one-fourth of the 
zamindari was sold to the plaintiff's hus- 
band and that he was to treat himself as 
being in possession of the two lakhs of 
rupees, the consideration amount, as a 
depository from whom tlm money for 
tl)e expenses was to be drawn from time 
to time. Apart from this sentence no 
objection can bo taken to tho tone of the 
latter, Ex. 9. We do not think the 
suggestion is in anyway grotesque, having 
regard to the language of Ex. B. After 
Ex. 9 was received, Ex. P.2 was sent by 
the plaintiff ’s husband to defendant 2. 


Here again objection is taken to the pay¬ 
ment of tlie two vakils: 

“Besides, some of jour ofBcials have lold in 
persou tliatuo fees need be given to them." 

It then proceeds to say: 

■ As the debit and credit accounts sent by you 

have not been examined previously, they have 

now been got examined.At the time 

when you hrst submitted credit and debit 

accounts wc have not onlv said in a definite 

• 

manner in the presence of many persons that 
fees should not bo given to Sree Venkatapatirajo 
Oaru and Sree Karasimharaju Garu, but your 
men also have told us from the very beginning 
that as they arc persons connected with you they 
will work in connexion with Ibis suit withoni 
taking fees.” 

The two statements are somewhat in¬ 
consistent, one statement saying that no 
accounts were looked into, the other that 
the accounts were looked into and that 
the defendants' men were told that these 
entries regarding payments to the two 
vakils were objectionable. The letter 

winds up hy saying; 

"If before this you spend this money (relet¬ 
ting apparently to tire money to be got back from 
the two v.akils), you give proper particulars (or 
such of the items as regards which no dotaib 
were given or with regard to which there ate 
dispute’, and also send leceipts aud vouchers for 
the rem.iiuiDg items, namely fees for jradtas 
vakils, etc., wc shall compare them, and if w 
find them corioct and proper we ^hall send 
money if auy more money is still wanted for 
purposes of this suit.” 

Here again for tlie first time we find 
objection is being taken to vouchers for 
payments made not being sent. ISefore 
considering the reply to this lettent 
must be mentioned that on the same 
as Ex. F-2. F-l was sent in lyhich ohiec- 
tion was taken to the expenditure oaou 
fees and otlier miscellaneous charges au 
also to the failure to furnish 
vouchers and receipts for sums debits • 
The sums objected to do not amoun o 
any large figure. To these two 
Ex. 8 was the reply. It is dated 1 

February UOS and it says: > 

“The necessary particulars and the crea* 

debit accounts, as well as the receipt 

signatures, were givcu already. 
necessity for your asking again / -je 

settled credit and debit accounts and J 
not wanted. Without raising any objec 
that time, you arc now raising objections, 
ing something in your mind. ^rti- 

tion whatever to your ascertaining th 
culats hereof if you want to know tbo • .j,'j 

might have been ascertained correctly 

account sent already. When credit * . 
accounts were sent with my responsi ^ 
signature, there will be no proper ground 

stoppage of the business." , . .Ljt 

Apparently defendant 2 though 
some frivolous excuses were being o 
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to keep back the supply of money anil 
that he was being unjusblv suspected, 
ihat accounts for the tone of this letter. 
It is the letter of a mao who felt that he 
was not in the vvrong, and that the 
creditor was trying to find some excuse 
for breaking off the agreement. We do 
not understand this letter as a refusal to 

give the vouchers and receipts asked for 

lu naturally complains that 

the objections taken to the accounts 
already sent are not bona tide. The 

7 ™ witness-box stated that 

although he was appointed at the time 
the second agreement was entered into 
he had not looked into Ex. G-l before 
writing Ex. F. It is impossible to accept 
this stop’. It may be thac zamindars 
are not in the habitofoxaminingaccounts 

sent to them, but to ask us to believe 
that the dewan of the lender did not 
satisfy himself that the entries in the 
accounts sent before the new agreement 


was entered into n 0007 n„- , 

thioS whieh we cannot„ tV "'I notaddneeda 


r* I i-wjjci, IS some- 

i?t I "’0 cannot agree to. To 

lejoinder. 

That IS 2 Ut Lebruary 1C03. The burden 
of that letter is that the money paid to 
the two local vakils was improperly 
spent. It ends hy saying: 

If you do not givK a proper reply for thig mA 
as we consider tbai according to the i m" of 

(ilflputed terras arc not projx-rlv debited under 

the suit costs ivc shall ukc proceedings in the 
Court according to l.tw for the ruo;'v of he 

above surqs from you and from tbo... who )nve 

received the same from you.-' 

There can be no doubt that this letter 

was intended to finally break off Vu 
relationship between the parties. In L 

ZE no a r "y i"»‘i6aation Z 
hland The" attZnt‘ 1 

there was no agreement to '’™'° 

y the lender lias miserably failed On 
Jendtt 

deiendant 2, who has deposed Rtmuihi- 

5:".'.’. r."i" rr “• 3- 

be remunerated from theT should 
We have the farthat E? G ' 
containing various entries ’IT-' 
payments to these two vakill 
the hands of the nlabtiffl h T 

Hi. dewan long Hete‘t'hVseor/tr 
ment was entered into. We Sly^at 

believe the suggestion that the plaintiff'^ 
h».band and hi. dewan did not e“‘ntfne 
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these accounts I.efore lix U.i .vjg 

rale: now ,lowai, l,:„] flu.,, di.irgo o( 
tho plaindil s lHis!,a,„rscs(;,ic, Wq 
not accept his eviilenco that lie,lid not 
exammo l.x. (, hoforo the second a„ice 
men was entered into. There is no ,en. 
son foi presuming tl,,,t the local vakil, 
"ere e.xpected to work gratis. Mr Sri- 

nivasa,\,ya,,ga, rele,rc,llothe faetll,at 

the two laakils were related to the dofen. 

that 'til I®;''®®;'''';'® H.intsu,ggestion 
that the vakils obtained a .share of the 

money secured by thacoinpromise. There 

a absolutely no reliable evidence for this 

latter suggestion. 

The fact that these vakils were related 
.3 not a ground for holding that thev 
agreed to work grati? in the suit. It 
seems to tis that tho objection to the pay¬ 
ments made to these vakils was oniv'a 

pretext for breaking off from 
tr.ict. \\ec.in only conjecture the rca. 


tho ovidence on tho nue.-tion of the 
motive which led the plaintiffs husband 

fu ther. But we feel no hesitation in 
i’‘-‘ ‘ to these two 

Sb L it u S™™'’ ' 0 ^ ^ 0 - 

S Iw 7 tl'o con. 

“Z°C ionUine^Tn 

-xs. Or an,10-1 and argued that they are 
l^acklng in definiteness and that the ore- 
1 tor would he justified in objecting to 
the bald entries regarding largo sums of 

TlZ'i to vakils. 

?o a,l i'l t SOO'I grounds 

or askiog or particular., and for object- 

hosela"; 1 00t0». 

leso particulars woro furnished. But it 

usedZ r “’“ftiroun.UtliatT.ini ri: 
used to advance further sums. We are 
therefore unable to accept these post facto 
comments as having influenced the plain 
ft . bus ,nd’s conduct in tho step he 
Ex F thi'"'‘t* “>0 time of 
t io iioii f'- ® ''"*'>“"'1 ‘V“.ted to 

ioubW S ‘’“'“"''“"I ti and never 
were '’i'yo’oot. made by him 

There is Honestly spent, 

evir refl^^ r'''’®'"'® defendant 2 
must th? f L®”’® P.vticnlars. Wo 

must therefore hold that the contract 

It 7 P'.mtill’.husband aud 

not by defendant 2. 

It was argued by the learned vakil for 
the respondent that it was only a term 
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of tho contracl that broken anO nob 
thf' c'onliact itself. Our reading of tho 
correspondence does not lead to this re¬ 
sult. Exs. F series and M leave no room 
for douht in our mind that tho plaintil't’s 
hu-sband intended to break olV farther 
connexion with defendant 2 anl that ho 
did convey that idea to him This being 
our view on tiie most important question 
of fact in tho case, wo now proceed to 
onsidor who'her, even though the plain¬ 
tiff's husband may liave broken the con¬ 
tract, the plainliiV is not entitled to re- 
covor the moneys actually advanced. 

It is not easy to understand on what 
ba>iis tiio Suhordinato Judge lias given the 
decree in favour of the plaintitr. Mr. 
K. Srinivasa Aiyangar who appeared in 
support of the judgment contended that 
tho money advanced by Ins client s bus- 
band was a loan, and that it was a charge 
upon the amount of the compromise. It 
may be that some such idea was present 
to the mind of the Subordinate Judge, as 
in paras. 2. 16 and 17 there is a reference 
to a lien. However we have now to ex¬ 
amine Ex. B-1 to ascertain whether the 
money advanced by the pUintifT s hus¬ 
band was regar.lod a? a loan and whether 
it was made a charge upon the sum se¬ 
cured by the compromise. The learned 
vakil for tho respondent referred us to 
paras 1, 4. 8 and 12 in support of his 
contention. In para. 1 in more than one 
place the money to be advanced by the 
lender is spoken of as a loan. xU the 
same time it must be mentioned that the 

vernacular expression used m^^the docu¬ 
ment is usually rendered as giving or 
“to 'dve." This is not seriously dis¬ 
puted. Therefore too much impor¬ 
tance cannot be attached to the use 
of the word "loan” by the translator. 
The same observation applies to para. 4, 
In para. 8 the amount advanced is spoken 
of as "principal and interest found due to 
you." iu para. 12 the expression 

IS 

“the principal money a-lv-anced by you together 
with interest at 1 per cent." 

If the document stood by itself, there 
would be great force in the contention 
for the respondent that the money ad¬ 
vanced was a loan, but we have to take 
into account the fact that the avowod 
object of tlie transaction was to Bnance a 
litigation against a person in possescion 
and in favour of persons who .were 
themselves unable to find the necessary 
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funds. There is the further fact that 
the document provides that, even though 
less than Rs. 2,00,000 was advanced for 
the purpose, the lender was entitled to 
tho sale of the share as if the full amouct 
was pai<l There is the additional circum¬ 
stance that no provision is made for the re- 
fund of t!ie amount in case the suit is dis¬ 
missed. \s against these considerations 
■llr. K. Srinivasa Aiyangar pointed to the 
fact t hat the /^amiudar of Tuni, though 
not a relation of the defendants, belonged 
to their caste, an 1 that it was considered 
a meritorious act to help th;i,t caste in 
getting possession of the property which 
the late lUji of Vizanigaram had resolved 
upon giving to a person who did not be- 
long to the family. Tiiking all these 
various elements into consideration, we 
are not satisied that the object of the 
undertaking was to give a loan. The 
transaction is on the face of it champer- 
tous, although as has been laid down by 
tho Judicial Committee, that would not 
prevent the promisee from recovering 
what die has advancel in case the litiga¬ 
tion prove i successful. 

Tho agreement between the parties 
pirbakos of ihs character of the contracts 
commented upon by the dudicial Coiu- 
mittoe in/Jrniffc Bhohonooiidurce Dossee 
V. J'fwr Chiinfler Dutt (l) and Kdlka 
Simih V. Piira<i Ram (2), to which our 
attention was drawn by the learned Ad¬ 
vocate-General, as contingent contracts 
whose enforcibility depended u^on the 
happening of a p irticular event, namely 
the success of the litigation. However as 
the construction of the document U cot 
altogether free from doubt, we do not 
propose to base our judgment on our sur¬ 
mise that the contract is not a 
Now we shall proceed to deal with the 
other arguinenfs in the case on the basis 
that the plaintilf's husband advancel a 
loan to defendant 2. The next question 
is whether a lien was created on the coco- 
promise amount by Ex. B-1. There wm 
an interesting discussion by the lo^J'l' 
vakils on the question whether in India » 
charge c^n be creited upon propor y 
which was not in existence on the da 0 
of the document. Mr. E' SriDiva»a 
Aiyangar for the respondent 
the observations of Lord Watson in Tft* jl 
V. O fficial Receiver (3), for the pro po^*' 

(l) l13721 18 W.R 140=11 

(-2) L1S951 22 Cal. 434=22 I. A. 68 

(3) L1888] 13 A. C. 523=58 L.J.Q B. >5- 
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tion tl)at an assignment ot after-acquired 
property will bo valid, provided it is 
identifiable. In tlie same case Lord 
Maonaghten points out: 

was well settled Ibat an assignment of 
future property for value operates in equity by 
way of .agroeiuont, biDding tbo cooscioaco of tbo 
assignor, and so binding Ibe property from the 
moment when tbo contract becomes capable of 
being performed, on tbo principle that equity 
considers as done, that which ought to bo done 
and in accordanco with the maxim which Lord 
Thurlow said he took to bo universal 'that when¬ 
ever persons agree concerning any particular 
subject, that in a Court of equity, as agaiut the 
party bimsclf, and any claiming under him 
voluntarily or with notice, raises a trust.’” 

The general trend of the views enun¬ 
ciated by the othei noble Lords who took 
part in the case is in favour of holding 
that a transfer of property to come into 
existence at some future time is nothing 
more than an agreement to convey that 
property when it does come into being. 
This and other cases were considered 
very recently by the Court of appeal in 
Industrials Finajice Syndicate Ltd. v 
Lind (4), The question there was whe¬ 
ther mortgage of an expectant share as 
one of the next of kin of a living person 
was good as against the trustee in bank¬ 
ruptcy. Warrington, J., held that it was 
Industrials Finance Syndicate Lid. v. 
Lind (5). In the appeal against learned 
Judge’s judgment, Pbillimore, L.J., states 
the law thus; 

“Aiisigainonts of property not then in existence 
pass, as such, ootbiog. 'A man cannot in equity, 
any more than at law, asnign what bus no exis¬ 
tence.’ see per Jesscl, B., io Collycr v. Isaaa 
( 6 ).” 

The assignment does however operate 
as a contract to assign if and when the 
property comes into existence, and to use 
the words of the same great Judge, 

“when it has come into existence, equity, trea¬ 
ting as done that which ought to be done, 
fastens upon that property and tbe contract to 
assign thus becomes a complete assignment.'’ 

This is in effect what Lord Macnaghten 
said in Tailby v. Official Receiver (3). 
Swinfen Eady, L. J., says the same thing 
in Uardy v. Fothergill (7). Bankes, L.J., 
while affirming tbe above view, says at 
p. 373 in Industrials Finance Syndicate 
Ltd. V Lind (4): 

”It appears to me to be manifest from these 
statements of the Uw that equity regarded an 
assignment for value of future acquired property 
ae containing an enforceable seonrity as against 
tbe property assi^ed, q uite Independent of th e 

4) lUlSll db. ■»4'6=i4 L. J. Oh. 884. 

6 U91& 10b. 744=31 L.J.Ob. 684. 

6 1883 19 Ob. D. 813. 

(7 [1888 18 A.O 351. 
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persoiiul obli^iition of the assignor arising uut of 
his iinpoi ted cuv.-imhi (i> a'^igii,’’ 

It was iifguol tint an assignmoiit of 
future property does nob tiKUoly amount 
to an agreonient to convey when tlio pro- 
perty comes into existence, but it is a 
right in rein. There are olisorvations in 
tbe judgment of Warrington, J., whicli 
lend support to this broader contention. 
But it is unnecessary to pursuo bins sub- 
ject any further, because in either view, 
as pointed out by Phliliinoro, L, .1., the 
right will not attach to the property if, 
when the property comes into existence, 
the contract had ceased to bo enforceable. 
This is what the learned Lord Justice 
says at p. 3(iS; 

“I do not uoderstaud au assignment which at 
tlic time only o[>erate$ as a contract, but when 
ibc property corners into pos'essiou operates with¬ 
out more as an actual assurance; and oven if 
iliis were intelligible, 1 do not understand why 
in its chrysalis state it U out subject to tbo laws 
of a chrysalis, whv. being still only a contract, 
it is not discharged by a discharge of contracts,’’ 

The applicability of this doctrine to 
Indian conditions was hotly debated at 
the Bar. In the Transfer of Property Act, 
S. 6 enunciates how far and to what 
extent properties can be transferred. In 
S. 5-the expression “transfer of property” 
has been defined as; 

“an act by which a living person conveys pro¬ 
perty, in present or in future, to one or more 
other living per.sous,’’ etc. 

As pointed out by the learned Advo. 
cate-General, the existence of a comma 
after “property” and before tbe words 
“in present or in future” shows that 
these words “in present or in future” 
govern the word “conveys,” and not the 
word “property.” Therefore there is 
nothing in S. 0 to indicate that future 
property can be conveyed. The learned 
Advocate-General furtlier argued lhat 
Cl8.(a) to (i), S. 0 are only illustrative of 
the general principle that future pro- 
perty should not be conveyed at all. 
There is great force in this contention. 
At the same time it must not be forgotten 
that the framers of the .-Vet were aware 
of the pronouncement in Tailby v. Offi¬ 
cial Receiver (3), wherein it was held 
that there can be a valid assignment of 
future property. It is more reasonable 
to hold that the legislature imposed res¬ 
trictions upon the extent to which 
future property can be assigned. In 
other words, S. C must be read as an 
exception to the rule that future pro¬ 
perty can be conveyed, and not as con- 
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•1 prohibiUon ag-un^fc all 

Wo have in the 
< ‘ntract Act provisions for transferring 
lutiiro propovty. As Mr. TC. Srinivasa 
-Mvaniiar poiiitod out the Companies Act 
'eoins to coQtemplafce the Iransfer of 
'future property. Therefore we incline 
|to the view tint S. (i must be con-^trued 
:'•? an exception to the general rule in 
l ivour of transfers of propertv, present 
and future. 

ft is true, as tlio loarned Advocate- 
fren-cra! contenled, the ol'servarions 
in ShjH'.U'IiIi)i V. Ah''1u^ Ilu^cin (S), on 
this ‘piestion are obiter, hut liav- 
ing regird t:> fclie high authority of Sir 
Inwj'once .lenK'ins wlio pronounced the 
lu lgment, and having regard to the other 
itiasons indicated by us, we tliink that 
b. G does nob contain a total prohibition 
against the assignment of all future pro¬ 
perty. Nor are we prepared to agree 
,with the contention that the words in 
!C1. (a), S. G, “any other mere possibility 
of a like nature,” would cover cases 
jlike the present. Apart from tlio gene¬ 
ral rule tliat portions of the same 
'section must he construed ojuslem gene¬ 
ris with the rest of the section there is 
i clear indication in the words “of a 
like nature ’ that the possibility must 
l) 0 loDg to the same category as the chance 
of an heir.apparent or the chance of a 
relation obtaining a legacy. Wo aro 
therefore unable to find anv restriction 
against a transfer of the kind now in dis¬ 
pute in S, G, T. P. Act. On the question 
wlietlier an imraediatechargo was created 
our attention was drawn to the decision 
m Palaniappa v. Lakshmanan{9) svhich 
seems to lay down tlie proposition too 
broadly. Navagee v.'A'hninistralor.Gene¬ 
ral of Madras (10) expresses the law 
more .guardedly and vvo are inclined to 
agree with the latter decision. .\s re¬ 
gards the contention tliat S. X‘. P. 
Xcti in speaking of mortgages uses tlu 
'expression speciQc immoval)l 0 property” 
it is onougl) to siy tint property can be 
ispeciHc so long as it is identifiable though 
it may not be in existence on the date 
of the transfer. Therefore on this part 
of the argument we are inclined to agree 
with the contention of Mr. K. Srinivasa 
'.\iyangar that the transfer if otherwise 


(R) [10071 31 Bom. 105. 

(0) [18031 IG Mad. •123. 

(10) A. 1. a. lOU Mud. 231 = 33 M.ul. .*>00=22 
I. C. 5-i6. 


valid is not renlered inefficacious by rea- 
son of the subject-mabber not having beoo 
in existence onJfche date of the agreement.! 

The real difficulty arises from the use; 
of the words “moveable and inamovable 
properties obtained bvsueh compromise” 
in Cl. 12, Ex. B-l. In Cl. 9 a right 
is given to a tvvelftli of the property In 
case tlie wliole of the expense for the 
litigation in the first Court is borne by 
the lender. The clause says: 

'It has bean agreed that you should without 
f^iil meet all the expenses incurred in the origi¬ 
nal Court ” 

Then comes Cl. 10, which prohibits 
any compromise without the consent of 
the lender. Cl. 14 stipulates for an en¬ 
forceable compromise in case Mr. Krish- 
naswaini Aiyar gave his assent to it. 
Then follows the expression in Cl. 12 
which we have quoted. The words 
such compromiso” can only refer to a 
compromiso to which either the plain¬ 
tiff's husband consented or which was 
brought about on the advice of Mr. Krish- 
naswami Aiyar. It is not disputed 
that in the present case the compromise 
which came into existence w.as not due 
to either of these two contingencies. 
The argumonb that although a compro¬ 
mise may he otherwise brought about, it 
was open to tho plaintiff’s husband to 
have accepted such a compromise be¬ 
cause the provision for his assent md 
for Mr. Krishnaswami Aiyar’s edrice 
was for his benefit does not meet the 
difficulty. The lien which is claimed is 
in respect of a property got under a 
particular compromise. Whatever may 
be the personal rights against the debtor, 
treating the money advanced as a loan 
in order that tho lien may fasten uponthe 
compromise amount it must have rela¬ 
tion bo the contingencies provided for lo 
the agreement. The specific property 
cr the identifiable property on which 
the lien is sought to be attached is not 
the property which the parties contero 
plated by the agreement. We may state 
at once that we are in entire agreement 
with the c-.'mtenf ion of the learned vakil 
for the respondent that the mere fact 
that only Hs. 93,000 out of the confceni- 
|)l£it6d Rs. 2 l^klis w<is advanced would 
nob derogate from the lien if it other¬ 
wise existed. Ibis settled law that » 
mere default on the part of the lender 
to pay the full amount .of -the charge 
would not deprive him of his lieu i^^ 
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Wallis, C. .T,, Sadasiva Aivah and 
Srr.NCER, .TJ. 

Yegnaravia Dihshadnj' and others — 
Appellants. 

V. 

Gopala Putlar and others — Respon. 
dsnts. 

Letters Patent Appeal Nn. 07 oE 1017, 
Decided on 23ril April lOiy.a.minst 
juont and decree of Ahdiir Riiliiin and 
Napier, JJ., in Second Appeal No. 27:3 of 
1915. 

Civil P. C. (1908), ScS. 2. Paras. 20 and 21 
—Decree embodying terms of award settling 
scheme of management for private endow- 
inent cannot be altered or varied by consent 
but only by suit^Decree would act as res 
judicata against parlies-Civil P. C. (1908), 
S. 1 !• 

A consent decree canuot bo set asid-* by tlio 
consent of the parties. A decree embodving tlv' 
terms of an award settling a scli'-in? of mana';"' 
nicnt fora private endowment cannot be varied 
oi altered by consent of parti’s where the sclionie 
does not provide for such alteration. Alterations 
in such a scheme can be secured only by a suit 
filed for the purpose. {V 731 C 2, V 73-2 C 1, 2] 
Per H'cif/it, C. •/. — Where a decree whicli 
nettles a scheme for a temple proceeds on tlic 
basis that it is private endowinont, the Court 
should not interfere with such decree by raising 
na issue in any siibsccjueDt proceeding whether 
the ondowroent is public. The righl.s of the 
public, if any, will not bo jeopardi.^ed by the de¬ 
cree or any subsequent order made in proceedings 
between parties to the decree, [V 732 C 1] 

Per Spencer, As again.el llie parties tbim- 
selvcs, the decree will operate as res judicjt i in 
subsequent prooeediii:;--oxecot when one of the 
issues beftue the Court rai.-ir-iho question who- 
Ibcr tlio scheme, owing to .a tbanve of rirenm* 
stances or for other good rcason.s, nerd, lo hr 
altered by the Court. [p 7 :! > c ' 

T. n. Ra wi«t*/ia?fr/rrt for Apiicl- 

lants. 

V.V. Auantha Krishna Aiynr — for 
KespondeDts. 

Wallis, C. J. The case made in tlie 
plaint was that the villagers, including 
tlie plaintiffs and defendants, are the 
owners and Urallarsor managers of tlie 
auit temple situated in their village, that 
is to say that it was a private endow- 
ment; and this was not contested on the 
other side. Dealing with the case on 
tliis footing we agree with the lower 
Courts and the learned Judges in holding 
tint tlie villagers, acting by a majority, 
were entitled to make the reference to 
arbitration, Dx. A, for the purpose of 
flottling a scheme of manageraenband that 
the award tu ide by the arbitrators, Ex. B, 
was afterwards properly filed under 
S. 526. Civil P. C., the 116 Urallars who 


joined in tlii* I'clifion I'.'ing cnlpja'd u-i 
plaintills and tho 16 conntor potitioiiors 
hoing rntored a- dcf^'tidritit-;, and there, 
upon liccamo on force:! hie .is a .loerco, 
Thoord:r, llx. C. nvile- tint some of 
the eouiitor-petilionor> hid wilhlr.awn 
their ohj''cl.ions and tdiat some l,.i ! Icon 
removo.l from tho rconrd.so tinl Iho peti. 
tion \v:iA not opposed. A-ian;ir 4 tlial 


this i? to he treatol as a o'iHon' domen 
by virtue of the oriointl n.^rocniont m 
refer to arhitritdon, the inv lino^fiyo. ns 
to which the learnel Juices Inn.nliffor'id 


is whether the villagers, aotitig hy a 
majority, validly sot aside the lUMvisions 
of tho award as regards tiie management 
«'f tho temple. Mr. Ramachandra Aiyar 
contended that they could not rolving on 
toe decision of the Privy Council in 
Ji(nn.i}iiithini (lu-tli v. Mitnuj-ippii Chell) 
(l), which docs not appear to have been 
citel before tho learnel .Indies. It was 
held in that case that an agreement lu't- 
ween several branches of a family as to 
the nnuagement by the various brandies 
of a private endowment belonging to the 
family must hold good until altered by 
the Court or superseded hy a new scheme 
effected with the concurrence of all jiar- 
ties interested. In this case there is the 
farther objection that the award has ac¬ 
quired the force of a decree. The scheme 
of the management sanctioned by the de¬ 
cree does not provide for any alterations 
being made by tho majority of the vil- 
1 igvrs, anrl I do not think that any such 
|irov:-ion i-m bo read into it. It is now' 
well ^^c-tl!c1 tIvU a consent decree cannot' 
be sot aside by the tarn -on! nf tho pirtio'. 
In The Ucllr.nni {-2} 1/jrd Esber. M. K,, 
observed: 

■'When at a trial, the Court Kive. jiidijnv nt li'.- 
coQsciit of the parties, it is :i biiiditi'’ judnujLiu 
of tho Court and cannot be set aside by a sub¬ 
sequent agreement between the solicitor.^, or the 
parties even though it be placed in the form of 
an order by consent on a summons and taken to 
a Registrar or Master and bv him made as a 
matter of course. It ia only tho Court, with full 
knowledge of all tbe facts on which it is called 
on to act, which can set aside the first iudg- 
zneot/ ^ ® 

And in Huddersfield Ranking Com¬ 
pany V. Lister (3), in which the grounds 
on which the Court would set aside a 

consent decree or order were considered, 
J,, observed: 

(1) ll'JOC’ ay Mai 2^=38 T’A"."i3d=10 0. 
w. N. 826=3 A. L. J. 707=8 Bora. h. R. 

0 .). 

(2) 118381 10 p. D. 101=55 L. J P. 3. 

(3) 116951 2 Cb. 273=01 L. J. Oh. 523. 


^2 Madras I'l',‘- naRam a Dik:>uadau v. Gopala Pattar (Spencsr, J.) 


1919 


A ' ‘"i- .1 o.vlcr. 1 .I'-^roP. i- aii O'-Jer. and. ?o 
’ '.1 I- i; t i;ui it be i r» aled as fuoh auJ 
• bn.; a- !■• -lamb ... it isasgood an esloppel 
i-ii’.- oUh." oribr. 1 iiavc nut tbc ']i:.;hiest 
I'iUbl oil it '■ 

ill the present case the respondents, if 
i:iey wialieu to modify tlie scheme in the 
award, should have filed a suit for that 
purpose. I therefore would allow the 
appeal and remand the case to the lower 
Court for disposal according to law. 
Costs bo abide. I have already said that 
it is nob the case of any of the parties to 
tlie suit that this is a public endowment. 
In Ai'ini Piitl'ir v. Kurumha Bhaijacaii 
(4), whore such a case was not raised in 
the pleadings or issues, but the lower 
Courts went into it and the lower appel¬ 
late Court found that the endowment 
jwas a public one this Court sob aside the 

hading as at variance with the case dis- 

iclosed by the jilaint. I think this w'as 
the proper course to take, and that wo 
should not be justified in raising such an 
'issue DOW. Tlie public are in nc way re- 
,presented in this suit; there is no one on 
the record to assert their rights, and 
those rights cannot be in any way affected 
by the decision in this case. 


Sadasiva Aiyar, J.—I agree with my 
Lord. 1 was at first inclined to hold that, 
on the pleadings themselves, the temple 
in question might he held to be a public 
religious trust and hence the liold decree 
s-ebtling a scheme on the award passed 
on a private reference was a nullity and 
that the plaintiffs, who rely upon that 
decree, ought to be nonsuited on that 
ground. It is significant that neither 
side would unhesitatingly assert that it 
is not a public tomple. In Muthia 
Chetti V. Periannan Clietti (5) my fiord 
the Chief Justice says see pp. 232 and 
233 (of 4 L. IT.). 

‘ It may to that a caste or a section of a ca^to 
can own a temple as it has been held in Pra jji 
Kalanv. OoviJid o'.»p iMO). that they can own 
vessels for cooking and dining, but in Thiclcerseij 
Dewraj v. Hurbhuni Xutscii (7) . . • it was held 
that a temple which was managed by a certain 
caste was the subject of a public charitable trust 
and that a scheme could be framed for it under 
S. 539, Civil 1'. G. . . . Even if it had been shown 
that the temple was founded for the use of Uio 
particular section of the caste (Ilavatbakudi 
Jvovil Nagarathar sub-section of the Nagaratbar 
caste), which consists of several families not 
shown to be otherwise than very distantly rela¬ 
ted to one auother. we shonld as at present ad - 

“(4)11911) 11 I. 0. 033. 

(5) 11916] 34 I. 0. 551. 

(0) 11 Bom. 534. 

(7) 11884) 8 Bom. 432. 


vised, be inclined to hold that they are a section 
of Iho public and tliai S. 92 is applicable. Serious 
iucouvenicaces would arise from holding that a 
icmplc of this kind was the | rivate property of 
such a large body of persons as the Ilayathakudi 
Kovil Xagaralhars, and we thick that such pri* 
vatc ownership should be strictly proved ” 

To hold that a temple alleged to belong 
to the fluctuating residents of four large 
streets is a private temple is rather ex¬ 
traordinary, even though it is not ex¬ 
pressly admitted by either side that other 
Hindu worshippers have been worship- 
ping in the temple. However as the case 
seems to have been argued all along onl 
the looting that the old decree was a. 
valid decree and as my Lord has, in his 
judgment, sufliciently indicated that the| 
interests of those members of the public 
who would be interested in the temple, 
if it was a public temple, would not be 
jeopardized by the decision in this suit, 
I concur with my Lord in the decision in 
this suit just now pronounced by him m 
favour of the plaintiffs. 

Spencer. J. --I am satisfied, on tbe 
pleadings, that no case has been put for- 

ward as to this being a i>ublic charitable 
trust and that no such, plea should be 
allowed to bo raised now. I also feel no 
doul)t that a scheme for the management 
of a private endowment such as the vil j 
lage temple or devaswom which has own 
the subject of an award and Ivis furtber 
become embodied in a decree, cannot oe 

altered merely by the will 
rity of the persons interested, umess ‘U; 
the scheme itself there is a provisioo otj 
such alteration. Against those defeo ^^ • 
among the villagers who were them^ 
selves parties to the decree, the d 
would operate as res judicata lo 9 • 

sequent proceedings, except 
the issues before the Court raise 
question whether the scheme 
change of circumstances or for ot^ § 
reasons needed to be altered ^ ® , .La 
One of the learned Judges, who hear 
second appeal (.AbJur Rahim, •- 
sidered it reasonable to treat -a. 

intended to be only a temporary arr 
ment. There is nothing in the a 
so far as I have been able to ^ 

limit the duration of tbe schem 
therefore it must be treated as a 

in force until set aside or alters 

competent authority, *r aure® 

having jurisdiction in the matter. » 
that the appeal should be allow 
the plaintiffs should be given a 
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declaring the proceedings of 25th Septem¬ 
ber 1910, invalid so far as they purported 
to contravene the decree in Original Suit 
No 292 of 1S98. I think the suit must ho 
remanded to the Subordinate-hidgeforde- 
■oidiug what reliefs the plaintilTs are en¬ 
titled to out of those claimed in the plaint 
upon our decision on th’s point of law. 

S.N./ll.K Caf:e reniavdctJ. 
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PailiLlVS AND Kumaraswami 
Sastri, JJ. 

PanaiigipaUi Snrauna — Plaintiff — 
Appellant. 

V. 

Katla Venakata Stiryanarayana JagO’ 
pathiraju and of/tcrs—Defendants—Res- 
poodents. 

Second Appeal No. 1493 of 1910, De- 
cided on 13th August 1918, against the 
decree of Sub-Judge, Cocanda. in Appeal 
No. 72 of 1915. 

Madras Estates Land Act (1908). Ss. 5, 77, 
125 and 132—Rant decree by Revenue Court — 
Execution sale passes title free of incum¬ 
brances except those specified in S. 125— 
Charge for arrears of rent is not charge 
within meaning of Transfer of Property Act 
f4 of 1882), S. 100—Civil Procedure Code 
(5 of 1908), O 34. R. 14—Bengal Tenancy 
Act(8B. C. of 1885), S 65. 

A ffllc in execution ot a decree for rent in a 
Revenue Court pas-c8 tbe property to the pur¬ 
chaser free of all encumbrances except tiiose 
specified in S. 12.'5. Madras Kslates Land Act. 
The btatulcry charges on a land for arrf.ars of 
rent is not a ch.an'ewitliiu tlie meaning of S, lOO 
T. P. Act; .'iS Cal. V^fy. I. C. :ij and 15 Cii 4U2. 
Foil-.Q!) Mad. 220(7-'. /;), AV/.'; Wl, 

not Foil.: 3i Cal. (jHO. Cim’i. 

Per I'hillips, </.—The Madras Estates Land .\ct 
treats the charge for arrears of rent on a bolding 
as being of the same nature in all case.s and 
creates no distinction between the charge whero 
rent is payable in kind and the charge whore rent 
is payable in money. [P 734 0 11 

Though 8.65 Bengal Tenancy Act, is not spe- 
clfloally re-enacted in the Madras Estates Land 
Act, 8. 132 of tbe latter Act leads to tbe same 
resilt. [P 734 C 11 

Pec Kumaraswami .S’asfri, /.—The absence 
of any separate section in tbe .Madras Estates 
Land Act like S. 65, Ban. Ten. Act. makes no 
difference In the scheme of tbe former Act, as it 
contains provisions in different sections which, 
in effect, reproduce tbe provisions of S. 65, Ben. 
Ton. Act. LP736C11 

C. Rama Boo for P. Narayanamurthi 
—for Appellant. 

P. Nagahhuihanam —for Respoodents. 

Phillips, J .—Tbe plaint propertios 
were boUI to defendant 7 in execution of 
a decree for rent doe upon them, and the 
sole question for deoision is whether the 
purchase by defendant 7 is subject to 
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plaintiff's mortgago on the proporties or 
not. Till-t \\() louor Courts liavo taken 
opposite view.-;, ibo District Mun.-^if bold- 
ing, on tbe strengtli of tiio ruling iu 
2 'annipto.^ivl lii'iiv. v Kumori 

(1), tliat a salo in CNocutiou of a decree 
f'U- rant liiil not alVoct a pi iu: rnui tgage, 
wliile the SiUiovdinato Jiidgo. fidluwiug 
the opinion of the Calcutta High Cuiut 
in Royzuildiii Slu-il: \ Kiu/ Xol'a 
Monkerjre {-s), that llio j-tatubory charge 
upon the Ian ) for arrears of ront was not 
a charge w'ithin the moaning of S. 100, 
T. P. Act, held that the salo bransferrod 
the property free of eucun^brance. 

Under S. 5, Madras Estates Land .\ct, a 
first charce is create 1 upon the landfor 
rent, hut the.provision in S. G5 Ben. Ten. 
.\ct. that the land can be sold in execution 
of adecteo for rent finds no place in the 
Madras .Act, under which a landlord may 
sue for his rent or distrain moveable 
propeity (8. 77) or soli the land tlirougli 
the Collector (S HI). The question U 
whether having obtained a m -ney decree, 
the property can be brought to sale in 
execution with the same result as would 
follow from a salo effected by the Collec¬ 
tor. If the charge upon the land is a 
cliarge within the meaning of H. 100. T. 
P. Act. the provisions of 0. 34. R. 11, 
Civil P. C., clearly forbid the sale of the 
property except by instituting a suit for 
salo in enforcement of the charge. Under 
S. 100, T. P. Act: 

"Wbero immovable property of oue person h 
bv .ict of I'arlio-. or opciiilioii of l.uv made secn- 
ril,\- for tiio paymcDt of money to iinotbcr, and 
tlic trai:-.u liou doe® n<i( anmuiii to :i mor'.gage, 
ibclilt’.r p^rsou is s.ii,! to have .i charKc or 
tho property and all ihc pr-vvixinns licreinbcfore 
contained as to a luort^anor. shall, so f.ir a« nuv 
be, apply to the owner of siicli piopcrty.” 

If we apply this section, the owner of 
the property, i. e. the tenant whose 
holding is security for the rent, is treated 
as being in the position of a mortgagor, 
and has the rights of a mortgagor, under 
Sa. GO and 61, to redeem the charge, bub 
under the Estates Land Act a tenant can¬ 
not get rid of the charge upon his holding 
by paying the rent for the ciiarge con. 
tinues as security for rent to be paid 
hereaftar. It may also be noted that, 
where rent is payable in kind, the charge 
for arrears of rent cannot come within 
tbe definition in S. 100 which refers only 
to pay ment of m oney, and it would he 

lU Llfi90ll7C»l. 801." 

12) LldOC] 83 Oal. 985. 


‘ 2 Madras 


I^.\>NA V. Sl-hyanakayana (Kumaraswami Sastri, J.) 


'.notnalutis tiiat a cliari'e creafcetl by 
' •’ ':)u'ibl 1)0 a charge within the 

uf S. 1(10 in some cases, hut no; 
^0 in others. The llstafces Lan.l Act 
•■ealsthe charge as being of the same 
nature in all cases, and creates no dis- 
Unction between the charge where rent 
13 papble in kind and the charge where 
rent is payable in money. S,, 7.3 T. P. 
Act, would also seem to indicate that a 

charge for rent is not of the nature con- 
templated in S. 100. I would tlierefore 
accept the view of the Calcutta High 

Court expressed in Foticl: Chwuhr Dei/ 

Sircar v. E G. Foie,/ f3) Rkozuddt 

ShciUi V. Kah Naih Mookerjee (2) that 
a charge for rent is not within the mean¬ 
ing of b. 100, T. P. Act. Id this view 

0. 34, R. 14 is inapplicable to the pre- 
sent case. 
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There is however another aspect of the 
case which has to be considered. Under 
the decree for rent the property can be 
brought to sale, but if the decree were 
merely for money due on a debt, the sale 
would not have the elfect of passing the 
property free of encumbrance, and it is 
difliculb to see how the fact that the debt 
is a debt for rent can alVect the case when 
the decree is passcrl by a civil Court. In 
the present case however we are nob 
concerned with a civil Cjurt’s decree, 
because tho rent decree was obtained in a 
Revenue Court and underS. 132, Estates 
Uand Act the provisions of Ch. 6 relat¬ 
ing to sale by a Collector for arrears of 
rent are made applicable to the execution 
of a decree of a Revenue Court for ar¬ 
rears of rent. A sale by a Collector 
(Under Ch. G passes the property free of 
jail encumbrances except those specified 
jin S. 125, and consequently by virtue of 
S. 132 a sale in execution must do the 
same. This view is also supported by 
the fact that under S. 133 the Collector 
has certain powers given to him hotli in 
executing a decree for arrears bv sale and 
in bolding a sale for default under Ch. 6, 
no distinction being drawn between the 
two sales. Although S. 65, Ben. Ten. Act 
is not specifically re-enacted in the Madras 
Act. S. 132 of the latter leads to the 
same result, and I must hold that a salein 
execution of a decree for rent in a Reve¬ 
nue Court passes the property to the 
purchaser free of all encumbrances except 
those specified in S. 125. This second 

(3}tl888] 15 Cal. 492. ~ ’• ' 


appeal is accordingly dismissed with 

KumaraswamiSastrU.-ThepUin. 

tifi 13 the appellant. Defendants 1 and 2 
filed a suit in the Revenue Court against 
defendant 3 for arrears of rent, got a 
money-decreeand in execution sold the 
bolding. The plaintiff who claimed to 
be a mortgagee under a registered deed of 
mortgage, dated 6th May 1910. sued for 
a declaration that the sale in execution 
was subject to his mortgage. The Dis¬ 
trict Munsif was of opinion that inas- 
much as the sale was in execution of a 
simple ragney decree, the decree-holders 
must be presumed to have given up their 
lien on the holding conferred by S. 5,. 
Estates Land Act, and passed a decree in 
favour of the plaintiff. On appeal the 
Subordinate Judge rever.sed the decree 
and held that the charge was not affected 
by the form of the decree. It is argued 
for the appellant that the charge created 
by S. 5 Estates Land Act, is a charge 
within the meaning of S.IOO. T. P. Act, 
so as to attract to it the provisions of 
0. 34, Civil P. C,, and that consequently 
the sale of the property charged in execu¬ 
tion of asini))le money decree will not bind 
a mortgagee or prevent him from reJeem- 
ing. It is also argued on the strength of 
the observations of Petheram, C. J, in 
I'ariuiprosad Roi/ v. Naraijan Kumari 
(l) that the sale in execution of a simple 
money-decree for rent would hare do 
higher effect than any other sale in fix® 
cution of a money.decree. As regards 
the first contention I do not think that 
rent due by a tenant to his landlord 
which may be payable either in kind or 
in money can be said to be a charge with¬ 
in the meaning of S. lOO, T. P. Act, which 
expressly refers to the security being 
only for the payment of money. It is 
extremely unlikely that the legislature, 
intended that landlords who receive their 
rent in kind should be on a different foot¬ 
ing from those who receive the rent in 
money and that while the former are 
untrammelled by the provision's of 0. 34, 
Civil P. C., the latter are bound by 
them. 

In Srimati Maharanee Dasija v. 
Harendra Lai Roy (4) it was pointed out 
that there was no strict analogy between 
a charge for rent and a mortgage. I|» 
Folich Chunder Dey Sircar v. 

Foley f3) it was held that rent d oe by a 
(4) L1S97] 1 C. W. N. m. 
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tenant, which hy virtue of S. 00, Beiii'al 
Tenancy Act, was a charge on the hoKU 
ing, was not a charge witliin tho meaning 
of S. 100, T. 1*. Act. And a similar view 
was taken i)y Mookerjee, J., in Bot/ziuhli 
Sheik V. Kali Nalli Mookerjee (3). In 
Gopi Nath Mahupatra v. Kashi Nath 
Be(j (5) the jiuroliaser in execution of a 
rent-decree was held to have priority 
over a purchaser in execution of a mort¬ 
gage decree; and reference was made to 
S. 73, T. P. Act, which enacts that where 


property is sold for arrears of rent, the 
mortgagee is entitled to enforce his mort¬ 
gage against the surplus sale'proceeds. 
Reliance has been placed by the appel- 
lanb s vakil on the observations in Nara- 
yana Ayyar v. Venkataramana Ayyar 
(G), to the effect that in construing tho 
words “mortgage" and^'charge" for tlio 
purpose of the Limitation Act, the de¬ 
finitions of the Transfer of Propertv Act 
should be applied in tho absence of any 
definition in the Limitation Act. These 
observations do not lay down an im¬ 
perative rule of construction, but only 
indicate that in the absence of any re¬ 
pugnancy, Courts will adopt the defini¬ 
tion in a substantive enactment, when 
they have to construe other Acts where 
the same words are used. The fact that 
rent is not necessarily payable in money 
renders the definition of a charge in 
S. 100, T. P. .\cb, inapplicable. I think 
the view taken by the Calcutta High 
Court is sound and see no reason to differ 
from the decisions above referrel to, 

On the second Question lam of opinion 
that a sale in execution of a money-decree 
for rent in a suit under S. 77, Estates 
Land Act, passes title free from all en- 
cambrances. except when the encum 
hrance falls within S. 125 of the Act. 
b. 6 declares thi^t the rent of raiyati land 
together with any interest which may be 
due in respect thereof shall bo a first 
charge on the holding. Under the Act 
the landlord can recover the rent due in 
these ways: (1) by distraint and sale of 
moveable property; (2) by a sale through 
the Collator; and (d) by a suit under 
b. n of the Act in a Revenue Court and 
sale in execution of the decree passed 
therein. So far as distraint and sale by 
the Collector are concerned, there can bo 
little doubt that the sale would confer a 
title on the purchaser free from all en- 

■ (firuoool 1 i. 0. 85. “ 

(0) Ll902j 26 Mad. 220 (P.B.). 


cunilirano' S except such as are eoniciii. 
plated in S lJ:j. :uid there ,seems to bo no 
reason why the intcrvontiriu yf a decree 
for rent slx.iild make aiiv diH'orenoo if 
the provisions of 0. 31, Civil l>. C.. dn 
not apply. The following oh'^ervations 

‘Vf’ ooniinentaries on 

b. Go, Bengal Tenancy Act, when deuliu:, 
with Tanniprosad Koy v. .V.nuvu-? 
Enmari (ij are in [loint: 

'There no waiT.aut iuthopiovisioDsofllj; 
Act for holdiDg that a dideretice in the form of ib-j 
action would .alter the rights o( the landlord re 
lating to the enforcement of hisdecreefor arroan 
of tent. If tho suit is for reut and the decn n 
is for rent, the .absence of a declaration in ili. 
ordering part of the decree iliat the decrela! 
amount is a charge on the tenure or lioldiu" 
would not. it is submitted, alter the character of 
the decree, tho effect of which under tho law i.s 
to make the rent .a first ebargo on the tenure or 
holding ill rcsjHici of which the arrears aiv 
cl.aimcd." 

The oh seivations of Pethoram, C. J., in 
Tuiiiii/>r('s<id Noil Naiaii.tii Kum<tr. 
(l) ar6 dissculel irom \nSurhQL>ii v. 
IF</.s 0 Ji (7) and in liQijzadih Sheilc v. 
Kali Nath Mookerjee (S). Mookerjoo, .J., 
was of opinion that the conseijueiice 
which follows from the provision tluit 
rent is a first charge upon an undcr- 
toDurd is that a sale held in execution of 
a decree for arrears of reut produces tlio 
effect described in Ch. Id. Bengal Ten¬ 
ancy Act. which refers to sales for ar. 
rears under a decree and which provides 
for a title free from all except certain 
specified encumbrances to the purchaser. 

It has lieon argued for the appellant 
that, as there is no section in the Estates 
Land Act similar to S. ho, Bengal Ten- 
ancy Act, the docision.s above referred to 
have no application. S. G.oprovidos that 
where a tenant is a permanent tenure- 
holder or a raiyat. holding at fixed rates 
or an occupancy raiyat, he shall nob ha 
liable toejectment for arrears of rent hut 
his tenure or holding shall be liable to 
sale in execution of a decree for tho rent 
thereof, and the rent shall be a first 
charge thereon. As observed by tlie 
Privy Council in Arthur Henry Forbes v. 
Maharaja Bahadur Singh (8) S. 65 is 
not a happily worded section and the 
clause _ refers to “rent being a first 
charge" and the words 

soom from their collocation to havo boon in' 
Be rled a s an after-thought without euffloient con- 
(7» U905] Cal. 090. ' ' . 

(9) A. I. R. 1914 P. ^0. 111=41 Oal, 920=28 

I. C. 682=41 1. A. 91 (P. O.j. 
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• iJor.it i of their applicability to t!iO rest of the 

^r>vi ini' c.'iitc^inod in the section/' 


' t'' . 
1 liO 

-i-ni' 
''le-t, 
s. i;\ 


U\n 1 Act contains provi- 
in (iilteront sections which, in 
reproduce all the provisions of 
lleiii’alTenancy Act. S. 5, Estates 


Ij.iu l Act, {irovidos that rent due by a 
raivat sliall he a hrst charge. S 0 gives 
a ra!\at rights of permanent occupancy. 
S, 7< .iiives tiiQ landlord the right to re¬ 
cover arrears of rent in a Revenue Court, 
and S. 13J provides that the provisions 
fd Ch I) shall he applicable, so far as 
:iiay he, to the execution by a Revenue 
f .’ourt of any decree for arrears of rent. 
It will thus ho seen that the absence of 
•m\ separate section like S. 65, Bengal 
Tenancy Act, makes really no difference 
ill the scheme of the Estates Land Act 
ind does not render the reasoning adop¬ 
ted hy tlie learned -fudges of the Calcutta 
[Jigh Court inapplicable. 

Sections 111 to 131 relate to sales by 
the Collector on the application of the 
landlord to whom rent is due, and S. 125 
enacts that the purchaser will only take 

the holding subject to: 

' anv riKht or interest which the raivat has 
ci'oated thoroin wit-U the landlord's permission 
in writiofi registered and subject to any encum¬ 
brances created before the passing of tho Act. ’ 

It seems to me that bhoco iihined effect 
of Ss. 125 and 132 is to give tho s.uno 
rights to a purchaser in execution of a 
decree for rent, there being nothing in 
tlio Act repugnant to such a construction. 
I am therefore of opinion that the pur¬ 
chaser in execution of a decree for rent 
gets the properties free from encum¬ 
brances, except such as are specially re¬ 
served by the provisions of the Estates 
Land Act. The second appeal fails and 

is dismissed with costs. 

S.n/R-K. Appeal dismissed. 
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Oldfield and Bakewell, JJ. 

Adhikari Vishnumurthiaj/ua —Defen¬ 
dant-Appellant. 

V. 

Authaiya and others — Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 371 of 1017, Deci¬ 
ded on 14th March 1918, against decree 
of Dist. fudge. South Canara, in Appeal 
Suit No. 55 of 1916. 

Hindu Law—Alicnalion—Widow—Suit by 
one reversioner—Other reversioner made 
defendant—Latter offering to pay court-fee 
in case plaintiff would succeed—No decree 
could be pasted in favour of reversioner* 


defendant—Procedure applicable to partition 
suits where Co-owner seeks joint declaration 
by which all co owners can benefit canoot 
be applied to tenants-in-common. 

Where a tca>int-iD-commoQ sues id ejectmeDt 
for hi;} share alone of the property, the co-tenants 
wbo are impleaded as defendants and nho did 
net ask to be made co-plaintiffs cannot, on the 
plaintiff obtaining a decree, be given a decree 
for tbeir shares on payment of the reqnUite 
court-fee LP137 C 1,2] 

The procedure applicable to partition suits 
where one co owner seeks a joint declaration by 
which all co-owners can benefit, cannot be 
resorted to in the aboV'> class of cases: 28 
457; and 14 M. L. J. 404, Di-if. LP 737 C l,2l 

Plaintiff sued for recovery of bis share of pro¬ 
perty from defendant 1 who was an alienee 
from a tliudu widow. The plaintiff was a rever¬ 
sioner next after tho widow, av also was defen¬ 
dant 2. Defendant 2 offered to pay court-fee (or 
his share, in tlio event of the plaintiff succeeding 
in the suit. The plaintiff obtained a decree for 
possession of bi-shar“, and defendants 3 to -'i, 
legal representatives of defendant 2, claimed a 
decree for their share: 

llehh that no decree could be passed in farout 
of defendants 3 to 5 for tbeir shares. [P 73C 02] 

B. Sitarama Row—(or Appellant 

K. E. Adiga and K. P. LakshvWi'i 
Row —for Respondents. 

Judgment —In this case the plaintiff 
suol tlefen-lanb 1, here appellant, tore- 
cover tho lialf.sharo of property alienatai 
to the latter hy a ^vi(lo^y, whose bos- 
hand’s reversioners plaintiff and de/oo- 
(hint 2 are; defendants 3 to 5 are de^eo- 
diint 2’s legal representatives. The lower 
appellate Court’s judgment is coacerned 
with tho validity of this alieoat/oD; ami 
defendant 1 has not diiimtei tbe^ ‘ 
ness of its conclusion in plaintifla w 
before us. The appeal therofote, so lat ’ 
it relates to plaintiffs claim, 
dismissed with costs as betweea 
defendaob L As between 
and defendants 3 to 5 the f^®^® 
although the suit was brought m e] ; 
mont by plaintiff as a i.J 

defendant 2 made no attempt to di9 ; 
his position as a defendant, he , 

his written statement to pay tnfl “ 
sary court-fee in case a 5 ®cree abou 
given him for his share, proposing ap^; 
rently to follow the procedure u 
undoubtedly open to a defendant m a 
for partition of joint property, an 
question is whether this |ji« 

open to a tenant-in-common, ® 
co-tenant has sued for possession 
common property or a part of it- 

Before however dealing with th'®9 
tion, we refer to another argumon - .^ 

he took this course without o 


1919 


VISHNUMCHTHIYYA V. AuTiCAlYA Madras 7:i7 


being made to his doing so at any stage of 
the litigation, that it may now he too 
late for his legal representatives to sue 
separately and that they should not bo 
prejudiced by defendant I’s ac.^uiescence 
with the possibility that tliey may sulTer 
if defendant I's contention is allowed 
now. Wo are not impressed by this 
argument. It was open to defendant 2 
bo have himself made a plaintiff and pay 
duty on his claim in tlie ordinary wav. 
Qe chose at his own risk to adopt a pro¬ 
cedure which enabled him to postpone 
payment of duty until ho could tel! whe¬ 
ther it would bo worthwhile to pay it; 
and, if he was wrong in supposing that 
the benefit of that procedure was open 
to him. he risked and his legal representa¬ 
tives must bake the consequences. But in 
fact defendant l;did not acquiesce in his 
conduct. The suit was first tried before 
one District Munsif and afterwards on 
remand by another; and at each trial a 
distinct issue as bo defendant I’s right to 
recover was framed and decided; and, 
although the grounds of appeal to the 
lower appellate Oourb are badly worded, 
we are nob prepared to hold that Nos. 4 
and 19 did nob raise defendant I's pre¬ 
sent contention. 

On the merits defendants 3 to 5 rely 
on the analogy of the procelure in suits 
for partition and ascertainment and pos- 
session of a share in joint or common 
property, in which relief was sought 
against an alienee thereof, and the fact, 
recognized in Raghiiraj Singh v. Ih^hen 
Tewary (l), that a suit is maintainabjo 
by one co-owner on behalf of all against a 
trespasser, the inference suggested being 
that all suits by one co-owner, whether 

for the whole or of his share in tbe pro¬ 
perty in question, must be regarded as so 
brought and as termioahle by a decree in 
favour of any or all of those on behalf of 
whoni the plaintiff is regarded as suing. 
This is unsustainable. For it neglects the 
distinction drawn in fJikmat Ali v Wali. 
unniSBa (2) between suits in which the 
plaintiff (as here) only claims bis share 
ftDa thos6 in which h ooniprchcDdivo par* 
tibion between him and his joint owners 
or co-owners is asked and in which he 
desires to obtain a joint declaration by 
which ali interested in the property can 

Doil Mbhanmad Khan v. Said 

(l) (19171 87 I. G 884. ’ 

43) U6901 12 All. SOC. 
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Regnm (-I)ami .Iv.'jiiu v. P^ithuvia (4) 
Somasundnr.i Mudaii v. Kulondavehi 
Pilltu (v) the plain tills, aithonfjh they 
purported to sue on lidmlf of f,l,o co- 
owners, were not regarded n;; doing so; 
and the conclusion was that a c.owner 
defen ant could not tako advantage of 
the decision as ros jmlicala. Tlio fact 
that the defendant then in question was 
ex parte makes no dillerenee to the prin¬ 
ciple involved, sinco ii was held sullioicnt 
that in the suit, as framed, for the plain- 
tiff’s share, he could not have been joined 
as a co.plaintiff, and it may he added, lie 
did not, in order to ho so joined obtain 
an amendment in respect of the additional 
share lie claimed. When, as in the pre.: 
sent case, the plaintiff sues for his own' 
sliaie alone and not as representing co-' 
owners, nothing regarding the latter’s 
shares is or can legitimately he decided. 

The right of a defendant to execution of, 
a decree, which does not grant him relief: 
explicitly, has l>een recognized only im 

certain well defined cases, of which this; 

has not been shown to be one. Tricorn. 
dasCoorerji Bhcja v. Gopinathji Thakur 
(6) 18 relied on; but in it the defendant 
concerned bad asked to be made a pl dn. 
tiff and the High Court in appeal merely 
pve him the decree, which would have 
been given at the trial if this prayer had 
not been erroneously disregarded. Ir 
these circumstances we hold that defen- 
daots 3 to 6 were entitled to no decree in 
the present case, 


The result is that the appeal is allowed 
to the exient that the decree, so far as is 
is in favour of defendants 3 to 5, is set 
aside, hut that it is confirmed in other 
respects.^ Defendant 1 will pay the 
plaintiff’s costs in this Court. The Dis 
tricb Munsif gave no costs to defendants 
d to 5 and the lower appellate Court gave 
costs only to defendant 4, who alone of 
them appeared before it. Defendants 3 
too will pay half of defendant I’s costs 
hero and in the lower appellate Court, 


S.N./R.K. 


Decree modified. 


18J L18981 20 Alt.Tl---- 

(4) (18991 22 Mad. 494. 

(6) (19051 28 Mad 457 
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Full Bench 

\V MJ.is. C. J., Oldfii;ld and 
SKSiiAiinu Aivat:, JJ. 

h'.i.iti Veiil-ritarallnjain — DQien- 
Appelhint. 

V. 

Vcilrcvu I'ov^i'iva’jakcimma ami others 

—rial p. till Htir-pori'len ts. 

Socoii'I Arpc-tl No. t'72 of 1917 Oe- 
oiflotl on 2.'A'1 fitly I'^l'^. a.t'ainst the cle- 
crec of fti-lt’o, rio-lavari, in A. 8. 

No. 32 of 191i;. 

Civil P. C (1908), 0.21, R. 53—Re¬ 
fusal to invesli-^ate claim — Order comes 
v.'lthiii Limitation Act (1908), Art. 11. 

Wimro it Coi’.rc {mrports to nuke an order 
iinlcr tlie provi-:-? to O. 21, R. 5S, Civil P. C. 
i. c. an Older icfiv-tin.^ to investigate, tlie oidet 
(•omc-5 witliin the mi?chief of 0 21, R. 0.3, Civil 
P C. iovl Art H, Sch. 1, Lim. Act. 27/. C., 
:IM and /. C. 937,/-Vf. [P 742 C 2] 

(bj Limitation Act (1908), Art. 11—Order 
directing that claim be notified to bidders— 
Suit by claimant to establish title is gov¬ 
erned by Art. 11. 

All order on a claim petition which cNpresses 
no final judgniont upon tlie right put fonvard 
bill 4mply directs the sale after notifying the 
claim Is an order against the claimant-and bis 
suit to establish his title is governed by Art. 11. 

[V 7 - 1:3 G 11 

(c) Practice—Procedure —Practice of noti- 
fwine claims to intending bidders Is not 
warranted by Civil P. C. (1908). O. 21,R. 51. 

Per Sc'iha'jiri Aiunr. /.—The practice of noti¬ 
fying claims to intcuding bidders is not warran¬ 
ted by anything contained in Civil P. C. .It 
often loads to the depreciation in value of the 
property to ba scld and is not calculated to ad¬ 
vance the tight of the claimant in any^way^ ^ 

P. i^arayanamiirti for Appollant. 

A Krishnaswami Ahjar and Gopala- 
desikachariar-ior Respondents. 

Order of Reference. 

Napier, J.— One of the points taken in 
this appeal was whether the suit is barred 
bv limitation by reason of the provisions 
of 0. 21. Rr. 58 .to 63, and Art. 11, 
Lim. Act. The claim was put in 
before the District Munsif under R. 58 
and the District Alunsif dealt with it, as 
appears in Ds. 5. ^ He first passed an 
order as follows : As this petition was 
filed late, this claim is ordered to be 
notified to the intending bidders." A 
fresh petition was put in before him and 

he passed another order as follows : 

“The -allegatious of the Zamindarini will be 
notified to the bidders with the remark that the 
Zamindarini did not take steps for her claim 
being inquired into during the last ton months.” 

On the face of it, this order appears to 


•, Ranganayakamma (FB) 1919 

me to be one passe l under the proviso to 
R. 58. 0. 21 : 

‘'Provided that no such investigation shall be 
made where the Court considers that the claim 
or objection w.a« designedly or unnecessarily 
delayed ” 

It is argued before us that oven if it is 
a case covered by the proviso, still R, G3 
applies and that rule, together with the 
operation of Ait. 11, Lim, Act, bars 
any suit on the same subject-matter after 
one year from the date of the order. 
The question as to the constructioa of 
R. G3 had been before this Court and it 
was decided in .a case reported as Nara- 
simha Chetti v. Vijiapahi i^ainar (l) 
that 

‘‘0 21. R. CA of the ivo-.v Cod?, is much -Aider 
in its scope than the conespooding S. 283 of the 
Code of 1882, and unlike the Utter section covers 
cases in which there has been no investigation.'' 

This case was followed by a Bench of 
this Court in a case reported as PowK^i- 
sami Pillai v. Samu Ammal (2). There 
the order was passed by the District 
Munsif in the following terms: ‘‘Appli¬ 
cation comes late and is rejected." It 

was belli by the Bench that 
"tho language of .\i't. 11 in the new Act is mote 
compiehcnsive than tint of the previous .^ct and 
that has been construed iu this Couri as covoriug 
orders after full investigation as well as orders, 
passed on deiault;" 

■and with tliat view, the learned lodges 
in this case wore in entire agreejoeot- 
Tho natter again came before acother 
Bench of this Court in Second Appeaf 
No. 1986 of lOlG, a case to which mK 
learned brother was a party. lo 
case an objection had been filed and tn® 
order passed by the Munsif was as fo * 

lows: “The petitioner's objection will he 
noted in tho proclamation.' The learne 
Judges say : , 

‘‘lifeie there w.i' nocIiiDgexcoptaooruerP;'*- ' 
so far as wc c;‘n src. after no [j 

any ordinary souse of the terra, u' 

shown that anything was considered . 

justify a de:ifiion as to the validity ofthe c 
and eventually no derision regarding i 
reached. In fact the case reserabies . 
Joilonnuth Chou'dnj v. R.uVianwnce 
and agrcping with the judgment in t ^ . n 
we set aside the lower appellate Ccurt’a dec’s ^ • 

These decisions are, in roy ’ 

irreconcilable and I think that it is nfl 
sary to refer tlie matter to a Foil 
for decision, as the question ^ 

of procidure only. The result of lo 
that .Art. 11 applies is to 
period of limitatimi frfjn 12 
‘“(r)Tiyi5l’271. 0. 944. 

(2) L19171 38 I. C. 937. 

(3) lIvS67'! 7 W. R. 250. 
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Vear without any decision of a Court on 
the merits and without allowing the 
claimant or objector to prove his rijjht. 
It appears that the history of this pro¬ 
vision is as follows : In the Code of 1S59 
there was a provision for a refusal to 
investigate in certain circumstances, and 
there are decisions of the High Court of 

Calcutta on the language of the Code of 
1859, namely Biihoo Jodoonauth Chow, 
dry V. Badhamonee Dossee Bayhoo. 
nath Doss Mohapattur v. UydomHh Doss 
Maharatlia (4) and Jugohiindhoo Bose v. 
Saohya Bibee (5). to the etVect that a 
refnsal to investigate was not an order 
whicli gave rise to the shortened period 
of limitation mentioned in the section of 
the Code. This view receives some sup. 
port from the language of the Privv Coun¬ 
cil in 1 . case reported as Sah Mul-hun 
jjaliPandaij v. Bah Koondun Lall iQ}. 
Then coining to the Cole of 1877, we 
have Ss. 278 to 283. All those sections 
with the exception of S. 283, arc practi- 

cally m the same words as in the present 
yode, but the language of S. 283 is 

an order under 
iostitute a suit 

to esiabhsn iho right which be claims to the 
proprtpndiBputo, but subject to the result of 
such Buit, If any, the order slidll be conclusive’' 

It was hold by this Court in Saraia 
B^ba Hau v. Kovisala Timmayya (7) 
that where a Court had, under the pro- 
VI 80 to S. i78, not made an investigation, 
it was clear on the face of it, that S 283 
(lid not apply because S. 278 was not one 
of those sections mentioned in S. 283. 
fhat 18 clear, but it is important to bear 
10 mmd that this omission is intentional, 
tne object being to preserve the law as'it 
existed under the Act of 1859. the princi¬ 
ple being that m a case where there has 
been a refusal to investigate, (the Court 
having full discretion whether to inves- 
tigato or not) it would not be proper bo 
attribute to such an order a degree of 
finality as would justify the legislature in 

m tat on given to him in the Code and 

limit lUo the one year provided for by 

y “‘f been the 

policy of both the Codes. We now come 

to the present C^e and it is of course to 

be noted, as has been pointed out in the 

cases, t hat the words "in Ss. 280, 281 


SI 


, , 118701 14 W. R. 804. 

,8) L18711 16 W. R 23. 

(6) 11874-781 2 I. A. 210=I5B. L.R 228fP r 1 

(7) 11008) 81 Mad. 5. 


and 28.. have disappeared. They must 
disappear becuso the scheme of the Code 
le dillerent, in that these sections ro-ap- 
pear in the form of mlos in 0. 21, and it 
is certainly open to argument that the 
reason for the oinis-ion of the delinite 
rule or order was not for fho /nirpose of 
extending tlie operation of K. <):], hut 
because of the ulterol scheme of the 
Code. Bearing in mini the reason uhy 
the order under S. 278 was not incorpo 
rated in S. 283. it is a litbb dillicult 
to sea why the Code of 1908 shonld 
introduce a provision of ^lis very 
drastic nature which liad nob been in the 
Codes of 1815 and 1882. Of course, if 
the language is such that it leads to no 
other interpretation, then that meaning 
inust lie ascribed to the words Reliance 
is place 1 on the genera! nature of the 
language in R. 03; 

"Vvliero a claim or liu objection U o.eicnod 


- ” . * •• 

tho party .igviust whom an order is mad-’rn,av 
lustitule a suit to establish tbo ri"ht which ho 

__ .1 • 4 > . . ' 


. ..iiiicrj tic 

claims to the property iu dispute, but, .subject to 
the result of such suit, if any. the order shall bs 
CODclUsivo.” 


Certainly, the language is more com¬ 
prehensive. First of all, we get thegone- 
ral words "where a claim or an objection 
IS preferred" which were nob in S. 283 
and then we get the ’simple use of the 
words the party against whom the 
order is made." Nowit is of some im¬ 
portance to look at the latter words of 
the section because if a party is to iosti- 
tube a suit to establish the right which 
he claims within a year and in default of 
that, the order is conclusive, one would 
expect that the order referred to would 
be one which definitely disposes of the 
claim or the petition. But it is clear that 
the order which is passed under S. 278 
13 a simple refusal of the Court to take 
any proceedings which are provided for 
under those clauses, for it neither accepts 
nor rejects, nor does it decide anything 
The clauses are headed "investigation of 
claimsand objections" and the proviso in 
It. 58, 18 one under which a Court has 
an option, whether to take the matter on 
Its file or nob. On principle, it would 
seem that where a Court has refused to 
take the procedure laid down by the 
section and which it has an option to 
refuse, an order which is passed refusing 
to entertain the petition or claim and 
investigate it is not one which can be 
said to be conehuiv^witk Ia th& 

-. .haK iKashtnir)^ 
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in the j’forertfi iu dispute, Sup- 

ait oriier I'ratned as follo'\9, 

'I ri iriin from expre'^ins!! anv oi>itiioo ou the 
cl.thn and <iocliue to inve tigate it a'^ the eUim 
in.ula at Iho last moment before sale. What 
will b-^ sold is the risht. title and interest of the 
debtor, wlnitcvni- that is; petition for investiga- 
tiou is dismissed,’’ 

could it iio ?ivi l that such an order is 
an order “against a party on a claim pre- 
ferre-l” within the meaning of Art. 11 or 
an order “against a party” within the 
meaning of U. 03? It seems to me that 
the proper interpretation of R.63, is that 
it only applies to investigations and not 
to refusals and that being so, it would be 
an unnecessary extension to give Art. 11, 
any wider scope. In this view and on 
coniliub of the authorities, I think it is 
advisable to refer to the Full Bench the 
following questions: (l) Where a Court 
purports ^0 make an order under the proviso 
toR. 5b. 0. 21. that is to say. an order re. 
fusing to investigate, does 
come within the mischief of 0. iil. R- 63, 
and Art. ll. Lim. Act? (2) Is Ex. 5 an 
order covered by Art. 11, Lini. Act? 

Sadasiva Aiyar, J.— I agree that the 
duestions mentioned in the judgment }ust 
now pronounced by my learned 'pother 
should be referred to a Full 
There was a claim petition tiled ny the 
present plaintifl'. 'vhen the plaint pio- 
perties were attached in execution of 
decree passed against the present defen¬ 
dant 2 in favour of the present defen- 
dantl. That petition, 
lates to the plaint lands. 

judgment-debtor, the present defendant 
2 bad no saleable interest whatever m 
the land and that it was the petitioner s 
private land which had been granted <)n 
Lrvice tenure to defendant 2 8 father. 
She (the petitioner) prayed for the re- 
lease of the property from attachment. 
That claim petition was L. A. No. 3307 
of 1910. and was Bled on 23r<l December 
1910. The property had been proclaimed 
for sale and so the Munsif seems to have 
at once passed an order that as the peti¬ 
tion was Bled late it should he notified to 
the intending bidders. The sale seems 
to have been afterwards adjourned from 
time to time and the sale itself seems to 
heve finally taken place only in January 
1912 Meanwhile, theclaimaot, the pre¬ 
sent plaintiff, pnt in a fresh petition (eyi- 
denbly as supplementary to the claim 
petition No. 3307 of 1 TO), requesriog 
the Court to make an inquiry into the 
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claim petition in respect of the alleged 
non-saloability of the plaint land. 

Then the District Muudf, holding 
his first order of Dece nt er 1910 as not 
a final order, pasetd a final order on 
the I6bh October 1911 ou that same claim 
petition No. 3307 of 1910 as follows: 


“The clegations of the Zamidariai” (that is 
petitioner.) “will be notineil to tbe bidders with 
remark that the Zatniudarini did not take steps 
for her clairn being iofiuired into during the 
last 10 months’’ 

Neither in his first incomplete order 
nor in his final order did he use the word 
"rejected” or “dismissed” as regards the 
disposal of the petition. Now the ques- 
tion is v^hether the failure of tbe peti¬ 
tioner to file a suit within one year of 
October 1911 under 0. 21, R.63, toestab- 
lish the right which she claims to the 
property in dispute precludes her by the 
bar of iimitation from establishing the 
same right in t 'is snit filed in January 
1913. Under S. 247, Civil P. C, of 1859, 

it was enacted : , . 

“Nosttoh investiRati-'n” 'that is, into clam 
or objection) ’ shitll ba made if it .appear that 
the miking of tho claim or objection was des 

ignedlyor unnee^'arih d Isjed, with a vicw U> 

obstruct the ends of josUcf*. Tbo nrdoc 
wine the iovo-igalion shall not be subje 
rpp^al, aod the cUiraant shall be left to prose¬ 
cute bis claim by a regular suit. 

In the previous S. 246. investigation 
was directed as a general rule o" ® 
petitions, and the last sentence of 
section is, court 

“The order which may passed by va ^ 

under this secti m shall not be nubjocUo w ^ 
but the party agTnst wlum the ^Ita- 

given shall bo at libeity to bnoa a sui*J 
blUh his right at any time within one y 
the date of the orler.’’ , 

Thus a clear distinction was made ^ 

ween an order passed after ^ 

(in favour of one party and 
other party) and an order passed dis 
i„g investigation (I shall not use th^ 
pression “without investiganoD, 
that phrase may include cases w 
Court was ready and prep^ed to i 
gate but through the default o the^P 
tioner to pay batta or to P'lt 
ance or to adduce evidence, 
petition was decided against him- 
in cases of dismissal for ^efaul - 

Mai V. Broiytt (8) and , *hattb® 

v. Kamsata Timmayya (7)1 . ^ ^ 1 ^ 

plaintiff was nob precluded un 
Code by limitation bar of one > 
th« Cod« of 1877 hv 
(8) U881] 8 All. 604.^ 
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gave the Court the same power to decline 
investigation when it considered the claim 
unnecessarily delayed and then under Ss. 
260, 2csl and 282. provided for orders be¬ 
ing passed on investigation, that is, in 
cases in whicli it did not refuse to eni- 
bark on investigation under the powers 
given to it by the proviso to S. 278. Then 
S. 283 enacted that "the party against 
whom an order under Ss. 2b0. 281 or 282" 
that is where it has not refused to investi- 
gate 

"'is passed, iDay institute a to establish 
the right which be claims to the property io 
dispute, but subject to ibc result of such suit, 
if any, the order shall be coDClusive.’* 

^ Art. 11, Lim. Act, provides one year’s 
limitation for the suit. The present 
Code of 1908 under 0 21, R, 63, omits 
reference to Rr. 60, 61 and 62, 0. 21, 
which correspond to old Ss. 280 to 282 
and uses tlie expression "thepartyagainst 
whom an order is made" (on the claim 
preferred). Thequestion is whether, where 
a Court has refused investigation under 
the proviso to R. 68 it can be said that 
an order has been made against that party 
on the claim petition preferred by him. 
I think no order has been made on the 
claim preferred under those circurostances, 
but only an order refusing to make any 
order on that claim petition either for or 
against the petitioner: In Subha Aiyar 
V. Subba Aiyar (9) lecided by my learned 
brother and myself, we thouglit ic un¬ 
necessary to cousi-ler whether the provi¬ 
sions of the now Civil Procedure Code 
and the new Limitation .Act wore in¬ 
tended to and could take away the right 
of suit under the general law’ which 
the plaintiff had till 31st December 1908. 
where the Court refused to investigate 
the claim petition which he had preferred 
on an attachment. In Narasimha Chetti 
V. Vijiapala Nainar (l) the order which 
was held to have become conclusive after 
one year was as follows: 

Tho claim Ib bared on a ralo deed dated a fort" 
night before tho attachment. I find that the claim 
nae nnnccefBarily delayed and dlBmUa 

^^‘•‘IhoutInvestigation. 0.21. U. 68 (l) pro* 

Ponnujamj Pillai v. Sam it Ammal 
UJ tho order was, application comes 
late and is rejected.” The learned Judges 
Seshagiri Aiyar and Bakewell, JJ., refu- 
sod to accept Mr. Devadoss’s couteotion 
that as there was no investigation, the 
ope year rule did not apply. The learned 
(9) 11016J 81 1. 0. 260. 


Judges renmriifd that "tho contention 
came too late in the day" and they quo¬ 
ted y^ara.simhn Clutti v. ]'ijiapala. Nai- 
uar (l) ami Sithbit Aiyiir v. Snhha Aiyar 
(9) in support Put, as 1 have said al- 
ready, Subba Aiyar v. Subba Aiyar {!i)did 
not decide the question as it. wa-j coii'idored 
unnecessary to decide it for the purpose 
of that case. In Second Appeal No. 1986 
of 1916, the order on tho claim petition 
was that the claim would he referre'l to 
in the sale proclamation. The claim w as 
neither rejected nor dismissed exprcs.sly 
io that case. Oldfield, J., and myself 
held that there was no order jmssed 
against the claimant under those circum¬ 
stances as ‘ no decision regarding the 
claim was reached.” I think the presence 
or absence of the words "rejected or 
dismissed" is immaterial, provided that 
it is clear that wliat the Court sub¬ 
stantially iuten<led to do was to refuse to 
investigate tho claim under tlie iiouers 
given to it by the proviso to R. 68, 0. 2U 
I am inclined to hold that in this case 
there was no order on the claim against 
the claimant but only an order refusing 
to pass any order on his petition either 
for or against the claimant and that 
therefore 0. 21, R. 63, does not apply to 
such an order. But seeing that the 
decisions in Narasiviha Chelli v. Vija. 
pala Nainar (i) find Ponnnsami PUlai 
V. Samu Ammal (2) seem to be against 
that view and that there are numerous 
decisions of the Calcutta High Court all 
of which (if I may be permitted to say 
with respeetj cannot he reconciled with 
006 another. I think that the question 
whether the order Ex. o in this case was 
an order passed on his claim petition 
against the plaintiff so as to preclude 
him froD3 bringing a suit after one year 
to establish the rights which he sought 
to have investigated by the Court in the 
claim petition should be considered by a 
Full Bench and I agree to the reference 
proposed by my learned brother. I do 
not think that the mention in the order 
of a direction to the ministerial depart¬ 
ment of the Court to proclaim the fact of 
the making of the claim to intending 
bidders is relevant in the consideration 
of this question. 

Opinion 

Wallis, C. J.— The general policy of 
these provisions of the Code, as explained 
by the Judicial Committee in Sardhari 
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fr.i \. Avt^'!!:.! ['(fdhad (lO), is to secure 
llie :ipoccly settlement oi questions of 
title i ai<eil at execution sales. S. 283 of 
tlm Coiles of 1S77 and 18S2 only gave a 
I Jghi of suit to the party against whom 
an order had been passed under Ss. 260. 
2 tl or 2S2, and did not provide for the 
case whore the Court under S. 278 refu¬ 
sed to investigate the claim on the ground 
that it had been designedly or unneces¬ 
sarily delayed. In such cases, S. 233 
failed to provide for the speedy settle¬ 
ment of the questions of title raised by 
the claim. 

The legislature would appear to have 
intended to supply this omission when 
in U. 03, 0. 21 of the present 

Code it conferred the right of suit in 
general terms ‘'where a claim or an ob¬ 
jection is preferred" upon "the party 
against \vhom an order is made’*, instead 
of limiting it, as in S. 283, to cases in 
which an order had been passed under 
Er. GO. 61 and C2 (Ss. 280. 281 and 282 
of the old Code). Where a claim or ob¬ 
jection is preferred under R. 58 (formerly 
S. 278), and the Court rejects it under 
the proviso to that rule on the ground 
that it was designedly or unnecessarily 
delayed, the unsuccessful claimant or ob- 
jector, in my opinion, clearly comes 
within the words "the party against 
whom the order is made." R. 63 does 
not speak of any party but of the party 
against whom an order has been made, 
and assumes that, where a claim or ob. 
jectioD is preferred under E. 58 (S. 278). 
there must always be a party against 
whom an order is made within the mean¬ 
ing of the rule. I cannot agree with the 
suggestion in Napier, J.’e Order of Kefer- 
ence that the change in the language of 
E. 63 was due merely to the altered 
scheme of the Code. If no change had 
been intended, Rr. 60, 61 and 62 would 
simply have been substituted in H. 63 for 
Sb. 280, 281 and 282 in the corresponding 
S. 283 of the former Cede. We are 
bound, I think, to give ed'ect to the clear 
intention of the legislature to widen the 
scope of the rule in accordance with the 
general policy of this legislation as ex¬ 
plained by the highest Tribunal. A claim¬ 
ant, who comes forward too late in the 
day to entitle him to have his claim in¬ 
vestigated having regard to the proviso 
in E. 58, nonetheless raises a question 
of title with regard to the attached pro- 
(10) [18881 15 Cal. 521=15 I. A. 123 (P. 0.). 
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perty; and there is nothing unfair in 
depriving him owing to his laches of the 
chance of getting a provision decision in 
his favour on his claim petition and re- 
quiring him to proceed to assert his title 
by suit within the shorter period of 
limitation proscribed when questions of 
title are raised with regard to attached 
property. laccoidioglyagree with Nara. 
siinha Chelli v. Vijiapala Nainar (l) 
and Ponniisami Pillai v. Samu Ammal 
(2). As regards Second Appeal No. 198G 
of 1916 the attention of the Court was 
not called in that cjso to the alteration 
in the language of R. 03, on which my 
opinion is based. Our anssver to the 
first question is that tho case comes 
within the terms of 0. 21, R. G3. As 
regards the second question, assuming, 
as Sadasiva Aiyar, J., appears fo hold iu 
his Order of Reference, that tho 7amin 
darioi’s claim in Execution Appeal No. 
3307 of I9i0 was not finally rejected by 
the order passed on it on 23rd December 
I9i0, we think that tho subsequent order, 
Ex. 5, was an order made against the 
zamindarini withiu tho moaning of 
R. G3, and was consequently an order 
covered by Art. U (l), Rim. Act of 1908, 
Though the order only was that the al¬ 
legations of the zaroiudarini would be 
notified to bidders, we think it amoueted, 
and was understood to amount, to a re¬ 
jection of the claim on the ground tliaf 
it was filed too late. 

OMfield. J.— I agree. 

Seshagiri Aiyar, J.— 1 entirely 
The language of 0. 21, R 03, 
little room for doubt that all orders 
which negative the right set up by the 
claimant or the decree-holder are within 
the rule. Prima facie the decree-holder 
attaches or gets attached the property m 
dispute as that of the judgment debtor. 
The law compels him to give certain in¬ 
formation to the Court before 
ceedings in attachment are taken. A' hen 
this requirement is satisfied, 
third party intervenes, the sale would 

effected as if the property belonged to t 0 

judgment-debtor. When a claim is pr0_ 
ferred, the usual prayer is that 
attachment should be raised as the pr® 
perty does not belong to tho judgm®° 
debtor but belongs to the claimant, 
the presentation of such a petitioD» 
the order is not that the property ^ 
released from attachment, it » 

taken to be an order against the claim 
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The praotioo of notifyinf* claims to in- 
beodiDfi bidders is nob warranted by any¬ 
thing contained in the Code of Civil 
jProooduro. It often loads to the dopro- 
oiation in value of the property to be 
sold and is not calculated to advance the 
right of the claimant in any way. Con¬ 
sequently it seems to me that the pro. 
oedure adopted by some of the snbordi- 
nato Courts of notifying objection by 
claimants at the time of the sale with¬ 
out expressing any decision upon those 
objections should he discouraged. Al¬ 
though the practice is not a salutary 
one, I fail to see how this procedure can 
be coQstrued as not having the force of 
giving a decision against the claimant. 
His right to raise the attachment must 
be deemed to have been negatived when 
the property was ordered to besold with¬ 
out releasing it from attachment. Thore- 
jfore in my opinion, an order on a claim 
petition which expresses no final judg¬ 
ment upon the right put forward but 
simply directs the sale after notifying 
the claim, is an order against the claimant 
and he is bound to institute a suit under 
Art. 11, Lim. Act. The history of the 
legislation has been reviewed in the 
judgment of the learned Chich Justice 
and I do not propose to deal with that 
question. I agree with tlie answers 
•proposed. 

S. N. R,K. Answered in the affirmative. 

A. I. R. 1919 Madras 743 

'BaDASIVA AIYAR and SI'ENCKIJ, JJ. 

Mannahthammal — Defendant — Ap- 
l^ollant. 


26 Mnil.lCO: 2S Mad. 400 and B Mad. 520 

[r7l5Gl.2j 

1 cr .III/.?;-. One of tlio coiiRidora* 

ItouB to bo kcjit ill mind when c<: UHidcring the 
question what gromul of atuck ourIU to have 
been udvancod iu tlio (list suit wbotliei under 
0 . •>, li. 1 , it was ''practical.k' ' to iiavo framed 
the first suit by alloRii.'R tlio facts put forward 
ill tho second suit with »nt tho evidouco 
lively adduceable on the two sots of f icis br-CiuniiiR 
mutuiilly destrnciivo. fPTtO G 2) 

T. .V. Kriahno.waviu .liitnr for 
K. Rajah Aiijai —fur Appellant. 

K. V. Krishnaswami/ Aiya) —for T\es- 
pondenb. 


Spencer, J.—Tho question raised in 
this appeal is one of res juclic.atn. Tho 
contesting parties are the plaijitiff and 
his sister, defendant 3. The District 
I^Iiuisif dismissed the suit, holding that 
it was barred by reason of tho decision 
in Original Suit Xo. 129 of 1913 by the 
appellate Court. The Subordinate Judge, 
who was tlie same Judge who decided tlie 
appeal in the other suit, hold that his 
decision did not operate as res judicata 
in this suit and sent the case had: bo the 
District Munsif for deciding the other 
issues. In Original Suit No. 129 of 1913 
(587 of 1912) the plaintiff sued as lessor 
to recover rent and to obtain possosaion 
of the suit house from defendant 3, 
setting up: (l) an arrangement whereby 
his own mother Nagaoimal and his two 
aunts Almelu and Mariayee, being unable 
to discharge the debts of their mother 
Chellayee and aunt Minakshi, agreed to 
let plaintiff 1 have the exclusive posses¬ 
sion of the suit property on condition of 
his discharging those debts (2) a lease of 
the house from month to mouth to 


V. 

Veerappa Ooundan — Plaintiff—Res- 
pondent. 

Appeal No. 178 of 1918, Decided on 
5th December 1918, against order of 
Temporary Sub-Judge, Madura, in Ap. 
peal Suit No. IG of 1918. 

Civil F. C (5 of 1908), S. 11 and O. 2, R. 2 
—Suit for potiettion as landlord does not 
‘Oar hlce suit as reversionary heir as titles 

3l?fer 

Ibe dismissal of a suit for possession of pro¬ 
perty where, a the pUiDtiS claims to be the 
ae cndapt s landlord docs oot bat asubsequeut 
suit by the plainWI against tbo same party for 
(Possession as the reversionary heir of tbe last 
male owner, either under 8. U or under 0.11 
R. 2, Civil P- 0., ns the title put forward in tbe 
iflrst suit based on the contractual relationship 
•of landlord and tenant and the title pnt forward 
dn the second suit ae one of tbe heirs of the last 
mala owner constitute difTcront causes of action: 


defendant 3. He alleged in the plaint a 
single cause of action which was tho date 
of default in the payment of rent, 1st 
April 1912. 

The District Munsif found for the 
plaintiff on the issue as bo letting and 
against the defendant upon the indepen¬ 
dent title sent up by her. He did not 
decide the question as to the plaintiff’s 
title, as he considered the issue unneces¬ 
sary. He gave the plaintiff a decree for 
rent and possession. The Subordinate 
Judge found against the plaiotiff both on 
the lease and oq the exclusive title set 
op by him and dismissed the suit. In 
Original Suit No. 129 of 1916 the 
plaintiff sued as reversionary heir of bis 
great grandfather, Thandavamurtbi Goun- 
dan, to obtain (1) a declaration of his 
own and bis cousin Palani Goundan’s 
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(clefonla"! 2 ?) title as reversioners, (2) 
of the liouse marked A in the 
pl ui (o,::- tli8i' with mesne profits. He 
re|:e;iro<l in his plaint uith some varia- 
tioii-ias to time and ]iersoES concerned 
tlie story ahoi.t the faindv arrani^ernent 
under which lie was to discharjje the 
debts of Ch dlavee and Minakshi. He 
allej^ed a j'ai (ition in March 1010 (that 
is, prior to the institution of his prior 
-^uit liut not mentioned in his plaint in 
that suit), whereby the family arrange, 
ment referred to above was re-opened 
and the family houses were divided into 
three shares and tho house marked A was 
allotted to his share. Ho stated his 
causes of action for this suit as arising on 
throe ditlorent dates, viz. 7th December 
19i)8, when liis grandmother's sister, 
Minakshi. wlio had a daughter’s estate 
died, March 19I0, when the alleged 
partition took place, and 2nd February 
1916 when on appeal he lost his suit in 
tho Subordinate Judge’s Court. 

As an alternative relief, he asked that if 
tho partition alleged v.ere found against, 
the family houses might now be divided 
and the one marked A might be given to 
him and put in his I'.ossession as his ex¬ 
clusive share. 

The question whet her the plaintiff is 
to be debarred from proceeding with the 
present suit must now be viewed from two 
dill'erenb standpoints, nainelv.lhat of 3.11 
and that of 0. 2, li. 2. Civil P. C. While 
it may be confidently -asserted that the 
plaintiff’s right as a reversioner has never 
hitherto been * directly and substantially 
in issue” in any former suit, it may be 
argued contra with some reason that 
public policy does not permit a defendant 
to be harassed with a multiplicity of 
suits with all the ingenuity that may be 
employed in so framing a plaint as to 
dress up a stale claim in new colours. It 
may bo urged that defendant 3 has sue- 
cossfully defeated an attempt to deprive 
her of possession of the property that she 
enjoys, only to find herself subjected to a 
renewed attack on the same property at 
the instance of the same party (her bro- 
ther) who has already once failed ou the 
verdict of three Courts. Expl. 4, 
S. 11, Civil P. C., lays down that any 
matter which might and ought to have 
been made a ground of defence or attack 
in a former suit shall be deemed to have 
been a matter substantially in issue in 
such suit. No doubt the plaintiff might 


in Original Suit No. i87 of 1912 hav» 
taken his stand upon his right to succeed 
to his great-grandfather’s property upon 
the death of Minakshi, seeing that the 
woman died in 1908 and her sister CheU 
layeo died in 1905. There would have 
been no objection under 0. 2, R. 3, to 
such a joinder of the causes of action 
in the two suits. He might also have 
mentioned the partition of properties in 
March ]9l0 which he now puts forward. 
But can it bo said that he ought to have 
done so? 

To answer this question we must turn 
to 0. 2, R. 2, which says that every snit 
shall include the whole of the claim 
which the plaintiff is entitled to make in 
respect of the cause of action. Now the 
Privy Council so long ago as 1885 had 
occasion in Pitlapur Raja v Siiriya 
Row (1) to construe the words of the cor¬ 
responding section of the Code of 1859, 
which declared that "every suit shall 
include the whole of the claim arising 
out of the cause of action.” They then 
observed that this did not mean that 
every suit should include every cause of 
action of every claim which the party 
had; and they applied the test cited from 
Moonshee Buzloor Buheein v. .Skiiwis/ioow- 
uissa liegum {2} oi seeing whether t^ 
claim in a new suit was in fact founded 
on a cause of action distinct from that 
which was the foundation of the 
suit. The wording of the Code of 1° 
upon this point is a little different from 
that of 1H59, as it substitutes the 
“wholo of tho claim which the 
is entitled to make in respect of thecauso 
of action” for the words "whole o( 
claim arising out of the cause of action. 

But 0. 2, R, 2. Cl. (1), is identical ^ 

language with 3. 43 of the Code of 1^8 ► 
and in Ramaswami Ayyar v. 
tha Ayyar (3) this Court adopted 
terpretatioD of the Privy Council an 
applied it to S. 43 which vvas the la 
then in force. The learned 1 °^ 

son and Bashyam Aiyangar, JJ-j 
dealt with S. 42, which was wordw 
practically the same language as C* ' 
R. 1, of the present Code, and ran ^ 

“livery suit shall, as far as 
framed soas to afford ground forafinal “ ' 

upon the subjects in dispute and so to P 
further litigation concerniag them. 

( 1 ) 1.1S851 9 Mad. 520=i? I- A. llC 5 

(2) L18C6 671 11 Jf. I- A. 551=9 *»• 

fP. C.) 

(.9) 11903] 2G Mad. 760. 
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in al'ont Octol-ei If)]!) uml that eho was 


They observed that the object of this 
section was not to require the plaintifl to 
unite all the causes of action which he 
might have against the defendant in res¬ 
pect of tlie corpus or object matter of 
the suit, but merely to require him to 
bring forward his whole case as to the 
matter of litigation on the question of 
right involved in tlie suit. They explain¬ 
ed the expression "the subjects in dis¬ 
pute” as signifying the jural relation 
between the parties to the suit, for the 
determination of which the suit is 
brought. If we take this decision to be 
good law (and I see uo reason why we 
should dissent from it), it may be said 
that the jural relation of lessor and lessee, 
on which Original Suit No. 58 1 of 1912 was 
based,in respect of thehousecomprisedin 
the present suit vfas quite different from 
the jural relation cf owner by right of suc¬ 
cession and trespasser which governs 
the suit of 1916. The dates when the 
causes of action arose in the two suits arc 
also different. Of course a 6nding upon 
a certain issue or issues in one suit may 
]be les judicata in a later suit between the 
same parties without the whole of the 
later suit being barred by res judicata. 

I am therefore of opinion that the 
learned Subordinate Judge was right in 
remanding the suit for disposal on the 
issues other than issue 3, which was 
upon the question of res judicata. This 
appeal should be dismissed, and each 
party should be directed to bear his own 
costs in the appeal. 

Sadasiva Aiyar, J. —I agree but I 
wish to express in my own words my 
opinion on the legal question iuvolved. 
Those questions are of great difficulty 
and were argued strenuously on both 
sides. Id the plaint in the Suit No. 129 
of 1913 of the Additional District Man- 
sif's Court of Madura (587 of 1912 of the 
Principal District Munsif's Court) the 
plaintiff stated that his grandaunt Mi- 

yeurs ago” (see para. 5, 
Ex. 1, dated 21st October 1912. That 
means that she died about October 1910. 

plaint states that the 
plaintiff B mother and her two sisters 
entered info some arrangeroenb with the 
jilaintiff (ignoring evidently defendants 1 
and 2 and the plaintiff’s brother Pachai. 
inuthu) about paying the debts of the 
plaintiff's grandaunt Minaksbi and his 
grandmother Ohellayee. This implies 
that agreement was after Minaksbi's death 


not ii party to it. 

in the plaint in tho present Suit 
JsJq. 129 of 19ll) llio |iluiijlili does not 
Rtato when his gramlaunt Minaksbi died 
but sa>s (paras. 7 ar.d s of tho idaint) 
that, after fho death of Minaksbi and in 
March 1910. a division took piaco liet- 
ween defendant 1, ihdendant 2 iind the 
plaintiff re-opening a previous arrange¬ 
ment between defendants 1 and 2 and 
the plaintiff and Minaksbi. Thus Minak- 
shi, according to the pre.sent plaint, had 
died before March 1910 and the family 
arrangement set up in this suit was bet' 
ween her and the plaintiff and defen' 
dants 1 and 2 during her lifetime (and 
not as between the plaintiff and the 
plaintiff's mother and the plaintill's two 
aunts as 3«t up in tho former suit). Thej 
cause of action in the former suit was' 
substantially based on th«^ contractual; 
relationship of landlord and tenant, 
between the plaintiff and defendant 3! 
whereas in the present case, it is based 
on the alleged joint title of the plaintiff 
and of defendants 1 and 2 and on a 
division between them in March 1910. 
Having regard to the preponderance of 
the weight of authority among the many 
decisions of this Court, of which only 
Ramaswami Ayyar v. Vythinatha /l?/yar 
(3) and Prambath Manakkal v. Viithen- 
yaitil Moosnmu (4) need be quoted, the 
former dissenting from Ouddappa v.. 
Ttrkappa (o) and both overruling liavga. 
'iomi Pillai v. Krishnd Pillai f6) in 
favour of tho view that the explanation 
to the res judicata section as regards 

grounds of attack” docs not nITect a 
plaintiff where he sues on a different 
cause of action and that a suit based on 
the contractual relationship of tenancy is 
based on a different cause of action from 
that based on title, I am constrained with 
reluctance to hold that tho present suit 
not barred by res judicata by the decision- 
in the former suit. 

As regards the question whether the^ 
expression cause of aofioo” will include 
the facts which were available to the 
plaintiff to put forward on the dateof the 
previous suit, which however he bo omit¬ 
ted to put forward in the first suit aud 
which he had put forward for the first 
time in the second suit in order to estab- 

14) 119051 28 Mad. 4 ( 6 . 

(fi) (1901. 25 Bom. 169. 

(6) (1899) 22 Mad. 259 
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li !i ' A illy the same title on which 
l!ir 1,1 ‘ r^uit was brought, the better 
i.i is tliat the oxi'ression will gene- 
! i;i’. iiichiAe such facts. But tiie cle- 
i!-l e.isiis .iisclo-.o that considerable 
'lAieience of opiniau frequently results 
V. ;ic '. leanie.l .lud-es proceed to consider 
w iiCtlior tii(j tiflo set up in the second 
suit and ^ougiit to l;e established by a 
p i 1 1 cuhir set uf facts is substantially the 
Mii);e IS tl’c '.itlo set up in the first which 
wis s<)u.:4lit to be established by another 
Std. i.f facto and whetliar hence the cause 
oi acti m in the two suits is the same. 
I'ui instance in Ai umiakfiliivi Chethj v. 


1 , 

. I 


■ir.jqui Chctti/ {7} (decided by Subra- 
n. vii I .Aiyar and Davies, dJ.), a minor 
do lailod in the first suit to set aside a 
cenpromise decree passed during his 
minority on tlie allegation of fraud on the 
part of his guardian, was held j)i'ecludod 
from bringing a second suit on the new 
allegation that the decree was passed 
without obtaining the consent of the 
Court. But in lia7nu$wauii Aj/yar v. 
I’ythinutha Aijyar (3) the learned judges, 
Benson and Basliyam Aiyangar, J.T.. dis¬ 
approve of tlie decision in Arunachalam 


ChcUyv.Meijijajipa Chetii/H): see p. 774 
(of 1. L. li. i() Mad.) In Mafiila^nania 
Pillai V. Tiruvengndam Pillai (8), Sir 
Arnold Wliite, C. 3., and Miller, J.. 
difiered on the question whether the 
second suit based on a claim to be the 


next reversioner, on the allegation that 
the plaintiff was the sister’s son’s son of 
the last male owner, was barred by the 
dismissal of a former suit in which also 
the plaintiff had claimed to he the next 
reversioner but traced his title as the 
alleged adopted son of the brother of the 
last male owner. Owing to such differ¬ 
ence of opinion, the case went before the 
present learned Chief Justice (then Wal¬ 
lis. J.) and he held that the title as 
reversioner was the substantial cause of 
action in both suits and he decided that 
the second suit was barred. I shall quote 
some instructive observations from that 
judgment; 

"Ap-irD altogether from antbority, it appear.*: 
to me that, ia a suit to e.*:cablisli a claim as 
rovev.sioner, that claim should be held to be the 
subj^-ct in dispute within the meauiogofthc 
section. 1 should not omit to observe that the 
provi.<ion.s of S. 42 as to the framing of suits are 
only to bo applied 'as far ae practicable,' and if 
the plaintiff would have been embarrassed in the 


(T) [>398] 21 Mad. 91. 
(8) 11908] 81 Mad. S8S. 


former suit by relying not only on his alleged 
adoption by the divided brother of the deceased 
but also on bis descent from the sister of the 
deceased, il may well be that he would not have 
been bound to rely on both grounds. This would 
X think be the case if the evidence in support of 
ouo ground might be destructive of the other 
gro'inds. But there could bo uolhing of thi? 
kind in the present case, and I do not tliiok 
there is anything unreasonable iu holding that 
the plaintifl in the former suit ought to have 
relied upon nis descent fiom the deceased's sister 
as well as upon the adof-lion, so that if proof of 
the adoption failed, be might stilt establish bi^ 
right as rever.sioner on tlie ground of ibis descent 
and prevsnt further litigation regardiugit. The 
judgments of the learned Judges who made the 
reference do net oxprrssly refer toS. 42.Civil 
P- 0 ., and although ]lnii!(i>iirri:iii Aynar s. Vyth- 
nathii Aiyar id) IS it is, 1 think, possible 
that the aitcuiion of the learned Judges was not 
specially directed bo the observations as to the 
scope of S. 42 which arc to be found iu different 
parts of a very leugtliy judgment. If I bad been 
obliged to form a conclusiou upon the earlier 
authorities, and apart from S. 42. I should have 
found the task one of great difficulty." 

Section 12 of fclie old Civil P. C. cor¬ 
responds to the present 0. 2, R. 1. One 
of the considerations then to be kept in 
mind when considering the question wbal 
grounds of attack ought to have been 
advanced in the first suit seems to ^ 
whether under 0. 2, R. D it was praclfi 
cable" to liavo framed the first suit by 
alleging the facts put (ojward in t«j 
second suit without tlie evidence respec 
tively adduceablo on the two sets of fads 
being mutually destructive. 

Mr. T. M Krishnaswami Aiyar 
appellant (if I understood him aright od 
his subtle points) argued that eveo^hers 
the facts newly alleged in the second sm 
may be destructive of the facts 
the first suit, if tho title can be gras^ 
by the judicial mind as substantially ® 
same in both suits, the second suit w-ou 
be barred as res judicata and prohibi 
underO. 2. R. 1. He put forward tM 
following or a similar illustration- 
has two salo deeds (say dated respective y 
in May and June 1910) convoying 
the same property. One was . t 

B and the other by C ; A was dou 
whether B ox C was the owner an 
he got sale deeds from both- 
sued trespasser D on Ihe strength of 
sale deed from R. That suit was 
missed as B'$ title was found / 
Can .1 then sue D again on 
of his sale deed from G ? Mr. Kris ^ 
swami Aiyar argued that A cannot o 
and that he ought to have put . 
his case undor both the sale deeds m 
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liret suit, though the title of Ti rested on 
proof of fnots inconsistent ^vith these on 
whose proof C'.-j title had tobeestab- 
lished. I think that I need only say 
that the balance of the authorities seems 
to be in favour of the view that the 
second suit is maintainable in the above 
illustration (by Mr. T. M. Krishnaswami 
Aiyar), though in one sense the jural 
relation in tlie two suiis between the 
two parties is the same, namely, tlio 
plaintiff as owner and defendant as tics- 
passer. T do not however consider it 
necessary to consider the questicn in 
detail because in the present case the 
title put forward in the first suit (based 
on the contractual relationship of land¬ 
lord and tenant) and the title put for¬ 
ward in the present suit (the title as one 
of the three heirs of the last male owner) 
constitute different causes of action, ac- 
cording to several precedents of this 
Court binding upon me, 

Having thus expressed my concurrence 
with the conclusion of the lower ap¬ 
pellate Court on issne 3 in the suit, 
namely, whether the suit itself is barred 
by res judicata, I wish to point out be- 
fore getting rid of this appeal that at 
least one other issue ought to have been 
framed by tbe District Munsif, namely, 
whether tbe finding in tbe former suit 
against tbe plaintiff in respect of his 
eicliisive title to the ownership of house 
site A (see para. 4, Ex. 4) is res judicata 
as between the plaintiff and defendant 3 
and against tbe plaintiff in tlio present 
suit. The distinction between a finding 
on an issue being res judicata and tbe 
suit itself being barred as res judicata 
mast bo clearly kept in mind, and this 
new issue must also be decided in the 
remand hearing before the District Mun- 
aif. I do nob wish to express any opinion 
■on this new issue at this stage. In the 
xosult I agree that the appeal ought to 
be dismissed. The parties will bear their 
respective costs of this appeal. 

S.N./r.k. Appeal disminsed. 

A.I.R. 1919 Madras 747 

Sl'ENCEIl AND KniSHNAN, JJ. 

Jladagala Jogi T/atdu—Plaintiff—Ap¬ 
pellant. 

V. 

Dendalain Papiah Naidu and others’- 
Defendants—BespoDdents. 

Second Appeal No. B46 of 191G, De- 
<jided on 22nd April 1918. 


(a) Hindu Law Alienation — Father—An¬ 
tecedent debt —Mortgage of joint property 
by father—Subsequent mortgage in renewal 
of prior one—Sons are not liable, 

A prior incirt;;aKo nwr j'.inl fm ily property 
created by a Himlii Liflirr caijiioL III! treatf'd as 
an antecedent delit for tbe pm po.'e c.f binding bis 
sons iotercst in co-[i!nc nar;, pr.ifcrty iniclcr n 
subsequent inortgucc bidwten lli.; same parlies. 

|[•74■,lG^2l 

(b) Hindu Law—Alienation— Fftlher—Ante¬ 
cedent debt—Meaning explained. 

A debt coutr.ii tcd by tlm father on Ibu secu¬ 
rity of tbe joint family (state camif.t ln'trcati-d 
.o.s a debt of Ibc folbcr \Niti.iii iho jui'.iniii;; cf tlm 
doctrine as to antecedent debts. The doctrinr 
must be restricted to cases of uiileccdcut dctits 
borrowed on tbe father's sole responsibility witb 
no obligation on tbe joint familv or its profcr- 
tus: A. L i!>l7 C. Gl. Foil., and I. C. 
2-15.C\-ns. LPTOIOH 

P. SoniasKudorarn and V. Sul'ramauya 
Panlulu —for Appell.int. 

V. Hanicsam—ioi' Respondents. 

Judgment,— It. is not itnprohahle that 
the plaintiff 's omi-'^ion to ask questions 
of his witnesses to piove that (lio signa- 
tures of the persons executing Ex. 15 were 
in the handwriting of these persons and 
his omission to prove the handwriting of 
the executants and attestors of Ex. C 
were due to oversight. The District Judge 
appears to have granted the plaintiff’s 
application to examine further witnesses, 
when it was made, and his judgment does 
not contain anything to show that it was 
subsequently refused at the time of hear¬ 
ing the appeal. 

We must call for findings on the ques¬ 
tions; (l) Whether the mortgage deeds 
Exs. B and C, are genuine? and (2) 
whether Ex. A is wholly or partially 
binding cn defendant 2. It would he 
binding on him il the money was bor¬ 
rowed by the father for the necessary 
purposes of the family or if the mortgages 
were executed by the father to discliargc 
an antecedent debt: Sahu liamchandra 
V. Bhup •Singh (l)-.The onus of proving 
the whole of this issue will lie on the 
plaintiff' as defendant 2 was not a party 
to these documents. Fresh evidence may 
be admitted. The finding will bo sub¬ 
mitted in two months, and ten days will 
be allowed for filing objections. 

Findings.— The suit has been reman¬ 
ded for findings on the following issues: 

(l) Whether the morfcgage-deeds, 
Exs. B and C are genuine? (2) Whether 
Ex. A is wholly or partially binding on 
defendant 2. Both parties have examined 

(l) A. I. B. 1917 P. 0. 61=R9 All. 487=39 I.C. 

«80=44 I. A. 120 (P.C.). 
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:a tho rGmantl licaring. Plain- 
tiil n '-ivsthat be saw the niortgi^ors 
-I' l. l!x !> and that he can identify tlieir 
i^iiarnres on lix. G. P. \V. 3 is the son 
of tho man who wrote Ex. A, R and C 
iiTul Im identifies his father’s writin.^j and 
vit^natuio. 1'. \V. 0 is the son of linoi 
Apnanna, wliose mine appear among the 
witno-^-'es who attested Ex. B, and ho 
identifier his father's signature and says 
tliat ho was present him«elf and saw 
lix. If executed though he did not attest 
it. P. \V. 2 is a retired postraan who 
attested lix. C and says that ho saw the 
morlg-igors sign, and P. W. 4 who is re¬ 
lated to all the defendants says that the 
signatures of the mortgagors on Exs. B 
and C are ganiiino. The only evidence 
nil tl)3 other side is that of defendant 2, 
who siys tliat the signatures of the mort¬ 
gagors on Exs. B and C are not genuine. 
Tho evidence now on record is certainly 
sulhcient to prove Exs. 13 and C, if it 
he true and the question is whether it 
should 1)0 believed. There is little or 
notliing to be said against plaintiff’s wit. 
nesses, but it has been argued: (l) that 
tho circumstances show that tho deeds 
were forged to create a title for defen¬ 
dants 3 and 4 to the mortgaged proper¬ 
ties; (2) that the endorsement of dis¬ 
charge on Ex. C was found by my pre¬ 
decessor to he a forgery; (3) that the 
mortgagees under Ex. C were not exam¬ 
ined; and (4) defendant 3 was nat exam¬ 
ined to prove that he had executed 
Exs. 13 and C. The 6rst argument is 
based partly on the evidence of D. Ws. 2 
bo 4, who were examined to prove that 
the mortgaged property belonged to de¬ 
fendants 1 and 2 and that plaintiff man- 
aged their property for a number of years 
because defendant 1 was incompetent, and 
partly on recitals in Exs. A, B and C 
about the property. 

The defence witnesses are clearly in- 
terested, and I cannot see that the reci¬ 
tals in the merbgage-deeds afford any 
foundation for defendant's case that there 
has been a long series of forgeries. In 
Exs. B and C the recital is that the pro¬ 
perty had been in the possession of an 
aunt of the fathers of defendants 1 and 
3 and that she had given it to defendant 
I’s father, or (as in Ex. 0) that it had 
devolved on him by means of adoption, 
and the recitals would surely have been 
very different if these deeds had been 
forged with the object of creating a title 


for the father of defendant 3. Besides 
this there is the all important fact that 
defendant!, who was alive at the time 
of the original trial, was not put into the 
witness box to deny his signatures on 
Ex. A and B. Defendant 2 stated atone 
time before the Subordinate Judge that 
defendant 1 did manage their property. 
The plea of his incompetency was not 
supported by any independent evidence, 
and even the witnesses who were exam¬ 
ined did not speak of him as an idiot. 

No proof has been offereed of the en¬ 
dorsement on Ex, C, but the omission of 
this endorsement in the public copy given 
on 25th May 1*J15 is not conclusive proof 
that this endorsement is a forgery. It is 
insignificant in appearance and position, 
and it has been omitted in tho translation 
appearing in the printed book. In any 
case I think there is clear proof that 
Ex. B is genuine and Ex. B recites a debt 
due to tho mortgagee of Ex. C. I am 
inclined to think that Ex. C is genuine 
too. Two circumstances on which my 


predecessor laid some stress, viz. that 
plaintiff did not retain the paddus and 
that no record was made of payments 
said to have been made under Ex. A, 
may be explained by the close relation¬ 
ship between the parties, and 1 have 
taken these circumstances into consi¬ 
deration in forming an opinion about 
Exs. B and C. My finding on issue li» 

that Exs. B and C are genuine. 

2. Issue 2 is "whether Ex. A is wholly 

or partially bindiugon defendant2, and 
it is stated in the referring order that 
‘‘It would be biodiug on him if the ooDey 
borrowt d oy tho f<ith«r for uecessary 
the family or if the mortg<ge were r 

tho fath'T to discharge an antecedent debt: 

Ram Chan<ira v. lihup Sinjh (1).’’ 

In the case quoted the words antcce* 

dent debt” have been defined as me^'ning 

“aa obligation uot only antecedently incurt » 
but iucuri'ed wholly apart from the owneisliip 
the joint estalo or the security aflordeJ, or s r 
posed to be available by su:h estate." 

and in another passage their 
speak of the father’s power to bind > 
sou as being confined to cases 

"whore the father’s debts have been 
irrespective of the credit obtainable .(v 

vable assets wliich do not personally belong 
him, but are joint family property." , 

The consi JeratioD for Ex. A was 
up of Rs. 2,000 required to diseb^ 
Ex. B. and of Es. 1,000 said tohavebee^ 
borrowed from time to time. 
borrowed under Ex. B to discharge E*- 
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4k morfcgage.deed held by a third party, 
and Bx. 0 is said to have been executed 
in disoharge of yet another mortgage- 
deed—Ex F. In all these cases money 
was borrowed on the security of the fa- 
mily property, and if this is one of the 
tests to be applied in deciding whether 
a debt is an antecedent debt or not. the 
Es. 2.000 secured by Ex. A must lie held 
not to be an antecedent debt. It lias been 
argued that a diderent interpretation has 
been put on this case by the Madras 
High Court, or rather that the Madras 
High Court has held in ivjanornpati 
Peda Venkanna V. Vad amayimti Sree- 
nivasa Deeksnatulu (2) that this ruling 
cannot he held to apply in Madras, hnt 
tlie question decided in Vinjannmpati 
Peda Venkana v. Vadlamannati Srceni. 
msa Deekskatulu (2} was rathir ditTerent 
and did not depend on the meaning of 
the words “antecedent debt." 1 think 
I ara bound to follow the Privy Council 
•case, an l as there is no proof of necessity 
apart from the fact that there was a 
prior debt due to plaintiff himself, and 
■as plaintiff being a near relation, should 
be in a position to prove necessity, if any 
existed. I find that Bx. A is not binding 
on defendant 2 to the extent of Ks. 2,000 
of the original consideration. 

The balance according to the terras of 
Ex. A, was borrowed at various times for 
household expenses and to pay Govern- 
ment assessment, but there is no evi. 
dence that money was really retjuired 
for these purposes, and according to 
defendants’ evidence which has not 
been contradicted in this respect the 
family lands yielded an ample •in¬ 
come. P. W. 2 said that ho saw money 
paid on two occasions, and there is no 
other evidence to show when this Rupees 
1.000 was advanced, but even if it be 
•assumed that the money was advanced 
before the mortgage-deed was executed, 
I doubt whether the debt can be treated 
as an antecedent debt corning within the 
terms of the very restricted definition 
given by the Privy Coonoil. If money 
18 borrowed ostensibly for household ex. 
penses and to pay Government assessment 
the debt can hardly be said to have been 
incurred wholly apart from the owner- 
flhip of the joint estate. My finding ou 
188 U 2 is that Ex. A is not binding on 
defendant 2. 

After th e r«tnrn af the findln^q r-f thn 
U) UMSJ 41 Uod. i{H>sr48 1,0. 226, - 


lower appolliite Court upon the issue ro- 
ferred for trial. 

Spencer, J. Wo must arcppt tlio 
learned District .fiidgo's iimlings of facts, 
(l) that Exs. B and C are gemiinf; (2) 
that family necessity h.as not been ju-r,. 
ved for the debts secured by 1a. A, apnt 
from the fact there was a [irior del t duo 
to the plaintiff secured by tlio picvious 
instruments (Exs. B and C) executed by 
defendant I and defen<lanb 3 and ttioir 
fathers wliich mortgaged the family jiro- 
perty. 

On the question of law, whicli is whe¬ 
ther a prior morgage over joint family 
property created by a father can bo 
treated as an antecedent debt for the 
purpose of binding his sons' interest in' 
CO- parcenary propeity in a subsequent! 
mortgage between the same parties, I 
think we are hound to give the fullest 
effect to the words of Eord Shaw in 
Saha Ham Chandra v. P.hup Singh (l), 

If the arguments advanced before their 
Lordships are read with what precede! 
and followed this expression of the Judi. 
cial Cemmi tee’s opinion, there cannot 
be any doubt as to what was meant by 
the words 

‘ an obligation not only antfcedently incurred 
but incurred wholly apart from the ownership of, 
the joint estate or the secujity afforded or sup¬ 
posed to be available by euch joint estate ” 

If the law were different from what it 
is here pronounced to he, it would be 
open to a father to create a mortgage 
over the joint estate of himself and his 
sons one day and the next day to execute 
a second mortgage over the saojo pro- ■ 
perty citing the first mortgage as an an- 
tecedenb debt to make the transaction 
binding on the sons’ interest. The effect 
would be to give the sanction of law to 
the wery evil which the Privy Council 
seek to avoid when they speak of the 
undue and improper extension of this 
exception in respect cf antecedent debts 
to the managers power of mortgage. 

The effect of the decision in Sahu Ram 

Chandra v. Bhup Singh (l) has been 
considered in a recent decision of this 
High Court in Vinjnnampati Peda Ven¬ 
kanna V. Vadlamannati Sreenivasa 
peekshatulu (2). The question that arose 
in that case was whether a creditor could 
proceed against the son's share daring 
his father's lifetime to recover a debt 
upon a promissory note executed by the 
father after partition in renewal of a 
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note executed before partition. It ^<as 
hel l th it tho Piivy Council decision was 
ti'>L iiOeiiJedi to overrule the whole cur¬ 
rent of authorities oa this topic. The 
!''aiitcd Chief .Tustico observed that the 
latest Privy Council decision did nob 
iiuestioiia creditor’s ri'jht to bring the 
son’s interest to sale for an antecedent 
debt. Tho new definition of what is an 
ant(jceilent debt was nut discussed in his 
judgn-ent or in tliat of Kuinarasami 
Sastri, J.. v. hc sat with him. There was 
nothing said, nor could there be, to dimi- 
iii.ili the authority of this pronounce¬ 
ment l)y the Privy Council, and even if 
an\thing in earlier judgments of that 
h ihiin'i.1 !)e cifod as being dini ulb to 
reconcile witli this wo should have to 
follow tlie more recent. T consider that 


the appeal must be allowed to tho extent 
of giving the plaintiff a decree in the 
usual mortgage form, including costs of 
this suit throughout, against the share of 
tho deceased defendant 1 in the hands of 
his son, defendant, 2, allowing G months 
for payment and that as regards defen¬ 
dant 2’s share the appeal must be dis¬ 
missed with costs and a decree will be 
made accordingly. 

Krishnan, J.—The learned District 
•Judge has now found on issue 1 that the 
prior mortgage deeds. Ex. Band C, are 
genuine, and on issue 2 that Ex. A is nob 
binding at all on defendant 2. The find¬ 
ing on issue 1 is nob objected to and 
must bo accepted. The appellant has 
however contested tho finding on issue 2 
before us and we must consider it. De- 
• fendant 2 is nob a party to Ex. A; his 
share in the joint property mortgaged 
is sought to be made liable on the ground 
that his father executed Ex. A, and that 
the consideration for it is binding on 
him. The consideration for Ex. A as 
recited in it consists of two parts, 
viz. its. 1,000 said to have been bor¬ 
rowed by the father at various tinies 
10 pay household expenses and tho 
Government assessment on tho joint 
estate and Rs. 2,000 to pay off the prior 
mortagageon the same property under 
Ex. B. It is now found that there was 
no necessity to borrow either of the 
sums. Ex. B was executed for paying 
off the moitgage under Ex. 0 and that 
again to pay off the mortgage under Ex. 
I\ No evidence was given to show that 
there was any necessity to borrow under 
Ex. F; and, therefore Ex. A also is not 


shown to be justified by necessity. Thh 
finding that Ex. A was nob proved to 
have been executed for any necessary 
purpose of the joint family was not seri. 
ously contested before us. The appellant 
has based his claim to make Ex. A hind, 
ing on defendant 2 on the ground that it 
was executed by his father for “ante- 
cedent debts.” That a mortgage interest 
can be created on joint property by the 
father alone, so as to bind the son, to 
pay off bis antecedent debts is not dispu- 
ted. But the question is, whether the 
consideration for which Ex. A wasesecn. 
ted can be held to be “antecedentdebls". 
As legaids the Hs 1,000 it is not clear 
whether lliere was a debt at all before 
Ex. ‘\, and whether the moneys were nob 
paid as consideration for the mortgage 
itself; the alleged paddus were not pro¬ 
duced at all. must take it that 

plaintiff has not established the exis¬ 


tence of any debts for Rs. 1,000 ante¬ 
cedent in time to and dissociated ra fact 
from the mortgage sued on and ther^ 
fore as laid down by the Privy Council 
in SnJm llam (.'hantha v. Bhup Sinji 
(l) his claim to enforce Ex. A on tbit 
ground against tho son to the extent of 
Rs. 1,000 fails. The question, whether 
the previous mortgages should not bo 
treated as antecedent debts is afflo*'® 
difficult one. As stated already • 
was partly to pay off Ex. B, lod * 
again to pav of Ex. C which wso P®- 
off Ex. F. They are all mortgaSeson 
the same joint family Property''. 
and B wore in favour of 
Exs. C and F were in favour oi 
parties. i:i 

If any of these deeds created a 
charge on the son's share as .u 

executed for an antecedent debt | 
the subseuqont ones no doubt * 

be binding to the extent that they 
executed for paying off such * 

charge. It is not shown that thertwa ^ 

antecedent debt to pay off which • 
was executed; but the argument ^ 
that each prior mortgage was an 
cedent debt fortheone next in 
argument must fail gjH 

ing of the Privy Council in SaM 
Chandra v. Bhup Singh {lb .gffed; 
ships make it clear that a debt • 
by the father on the f 
joint family estate cannot be w jpx 
deSt of the father within the J®- 
of the doctrine in question. 
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‘‘In their Lotdsbips’ opinion these cxpics- 
alous, which have been the subject of so nuich 
diflcroQce of leg(\l opinion, do not give any 
couDtODauco to tivo idea that tlio joint family 
estate can be offcclivcly sold, oi* cliarced in such 
a manner as to bind the irsuo of the fulLcr, 
except wbore the sale or charge has been made 
to discharge an obligation not only antecedently 
incurred, but incurred wholly apart from the 
ownership of the joint estah or thefocuiilv 
afforded or supposed to be available by snch joiQt 
estate* The exception being allowed as in the 
state of alhorities it must be, it appears to their 
Lordships to apply, and to apply only, to the 
case where the father’s debts have been incurred 
irrespective of the credit obtainable from im* 
movable assets which do not personally b long 
to him, but are joint family proper^. 

Tlieir Lordships observed iu an oailier 
part of thoir judgment: 

This (that is, the doclriue of Iho validity of 
mortgages or sales by the father for aiiteceil«nt 
debts against his sous) heiug an exception fr un 
a general and sound principle, tbeir Lcrdsliips 
arc of opinion that the exception should not bo 
extended and ehoulU be very carefully gUiid- 

, There cannot be any doubt on their 
jlanguage that they meant to rdstrict the 
doctrine to cases of antecedent debts 
borrowed on the father’s sob responsibi. 
lity with no obligation on the joint 
family or on its properties. We are 
bound to follow this expression of opinion 
which is quite clear, as pointed out by 
Mr. Ramesam, and wo' cannot consider 
iiDV iirgumonts about its corructooss. 

The lower Court's finding that Kx. A 
is nob binding on defendant 2's share of 
the property must therofoie be accop. 
ted. Defendant 1, the father, being 
himself the executant of Ex. A, the 
liability of his half-sbare in the* plaint 
property is nob disputed. His death 
after the decree in the District Court 
wnnotin any way affect the liability. 
Recitals in Ex. A are good evidence 
against its executant and as there is no 
proof that such recitals are false, the 
claim must bo taken to be proved against 
the father. There must be a mortgage 
decree as prayed for, with the variation 

t^hat only half the plaint property will 
be made lial le. 

I ogree to the order proposetl by my 
learned brother. 


S.N./n.K. 


ApVf'il alloxudi. 
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PHILLII'S AM> KkISIINAN. J.l, 

Divahir AppMlTnt. 

V. 

A. Jianuiiiiurlhi - 1 bdend ..n* - 

liospiiiuleiit. 

fdeconcl A|)pcal No lil.O of |!'17 iv. 
cidfd on 15[li March lllis. 

of Dist. Judge. Ciintnr, in A. S’ No 1 .M 
of lOlC). 

(a; Criminal P. C. (1898., $ 165 General 
search ol stolen properly is not allowed. 

Section 165 does not autljori/c ^oticrui • .ocli 

ior stolen property. A sc.'ircli for s| ecilic sI. ’.mi 
property is however allnwod Kv tlir. ci'c'imr 
• 1././.’. 1914 Cof. •150, lUl; 17 7. C’. 7(3. ),i^i 

’L\ /< • . « ir75I0111 

lb) CriminalP. C. .1898i, Ss. J65 and 173 

-Investigation by police officer after snb- 
mission of report islegAl. 

Tbo numher of investiit.itioDs into n crime 
tli.at can ho inado hy the police is not limited 'ny 
l)‘w, and ibc polii c after submitting n i.’jortnf 

an invcsiig,itiou l ave power to m.ific furllKi' in¬ 
vestigation on rcocipt of fnrfhe: inf''i matio;, 

1 ' D . . U’-'-icr; 

1 . lidinciiioaa and I . 
natlian —for Appellant. 

C. Narasimhncliannr — for Respon- 
dont. 

Judgment.-Upon the finding that 
the Sub-Inspector of Guntur conducted 
the search 'there can be no question of 
defendants jurisdiction over the placn 
searched. The 6nding is objected toon 
the ground that no speciec issue was 
raised on the point, but the plea that the 
defendant did not himself conduct the 
«eareh, hut only searched the house as 
the Sub-Inspector’s assistant, was speci- 
Hcally raised in the written statement and 
comes within the scope of issue 1. Even 
otherwise it is queBtionabio whether 
defendant, as investigating jiolico officer, 
was not attached to Guntur police station 
by the orders of bis superiors, bub this 
point does nob seem to have been con- 
sidered The contention chiefly relied 
on by Mr Raroadoss is that the search 
was wholly illegal inasmuch as S. 165, 
Cnmmal 1. C.,doe3 not give authority to 
search for stolen property. This is a 
somewhat startling proposition put in 
this way. and it is based on the rnlings in 
BatjrangtOope v. Emperor {!) and Pran 
khaugv. Emperor (2). These two cases 
were considered in Bis.ser I^Iisser v. 
Emperor i3j, where it was held that they 

authorit y for the p roDoeition 

(1) tl9in 38.Cal. 804=91. 0. 64.' 

(2) U9121 17 I. 0.76. 
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tint S. iri). Criminal P. C., does not 
ivut'ioi'i'O u search for stolen nio- 

pei ty, as o[i[>os9 1 to a search for specific 
stolen property. This latter form of 
seaich, which is the form in thecase now 
uiiler our consideration, was expressly 
tield to he lo^il anti it was remarked that 
its leitility had never been finesbioned 
since the case decided in Mahomed Jac. 
birinh and Co. v. Ahmed Mahomad (i). 
\Ve:if;ree in their view and hold that the 
present soirch was not illegal. It has 
been foutul to have been made bona fide 
and tlierefore plaintilT is nob entitled to 
: ianiages. 

Another contention is put forward that 

when a report of investigation has been 

'etrt in under S. 173, Criminal P. C., the 

'police lias no further powers of investiga- 

ition, bub this argument may be briefly 

met bv the remark that the number of 
% 

investigations into a crime is not limited 
by law and that wlien one has been com- 
pletoi another may 1)0 begun on further 
information received. The second appeal 
is dismissed with costs. 

S N /r k Appeal (Uamhse d. 

(4) LiabS] 15 ioD. 
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PHILLirS AND KUMARASWAMI, JJ. 

Riidravaram Venkatasubbiah —Plain¬ 
tiff—A |)p 0 llant. 

V. 

Budrnvaram Venkata Seshaiya and 
ofliers—Defendants —Respondents. 

Second Appeal No. 1549 of 1917, Do* 
oided on 16th Tuly 1918. against decree 
of Disb. Judge, Cuddapah, in Appeal Suit 
No 33 of 1915. 

Civil P C (1908), O 21, Rr. 54 and 57— 
0.38 Rr. 5< 5 and 7 and 11—Attachment 
ordered before judgment but effected after 
judgment is not nuiliiy—R. 57 does not apply 
to attachment under O. 38, R 5. 

Ao aitaohmcDt which is ordered in a suit be¬ 
fore judgment canu it be ^r-’ated as a nullity 
merely because as a matter of fact, the attach* 
ment is not actually completed until after judg¬ 
ment. 

Order 21 R 57 has no application to attach¬ 
ments ordered und«r 0. Sfi. R. 5; A. I. R. 1914 
A/nd. 812; A T. It. J015 Mad. 380 and 14 7. C. 
345 Foil., and 33 Cal. 639, not Appr, 

IP 753 C 21 

Per Phillips. J. —When a Court makes an order 
und"r 0 38, R. 6 that order cannot bo deprived 
of all force by the mere failure of the executive 
officers of the Court to carry it out before the 
decree is passed. I.P 753 0 2] 

Per K ttm'irnswnmi Sastri, J .—There is nothing 
in 0. S8. Rr. 5 to 12 requiring that the actual 
Attachment in pursuance of the order directing 


conditional attachment shouU be made before 
the passing of the decree. Attachment of the 
property in tho manner pre-cribed by 0 Sl 
H. 51. is a purely ministerial act. AoydeUyof 
the ofTiCf IS of Court in effecting the attichmeni 
should not prejudice the decree-holder aod the 
validity of the order of attachment under 0.38, 
R. 5, should not depend on the date when it is 

actually effected. An attachment ordered before 
judgment iovalidates au alienatim made after 
the property is actually attached in pursasnee 
of the order, even though the actual attachment 
was made after the passing of the decree. 

[P754 Cn 

N. U. K. Tliathachariar an I K, P. 
Ramakrishna Aiyar^hr Appellant. 

B.Somayya and B. Ramaswamiah''lor 
Respondents. 

Phillips, J .—In this case defendant 1 
attached the plaint property before judg¬ 
ment in connexion with a suit Bled 
against defendant 3, viz., Original Suit 
No. 137 of 1910. The plaintiff subse¬ 
quently purchased the property. The 
question is whether at the time of the 
plaintiff’s purchase the property was 
subject to the attachment by defendant 1, 
Two points are raised now: (1) that the 
original attachment was invalid as having 
been completed after the decree in tk» 
suit was passed; and (2) that even if 
attachment was valid, it became an at¬ 
tachment in execution when the dsorcs 


was sought to be executed and ceased to 
exist under the provisions of 0. 21, R- 
Civil P. 0. So far as the second conten¬ 
tion is concerned, the mUber is pwti- 
cally concluded by authoiityrWde.fffit'*"* 
din Sahih v. Arunachalla y*’ 

Ganesh Chandra idak v. ^antrari 
Roy (2) &n<] Kosuri Suraparnjn^ 
dapaka Narsimham (3). No doubt m 
Sewdui Roy v. Sree Canto MditV 1 ‘ 
there is an observation by Wojdroffe, •. 
that the attachment before judgmoQ^®® 
application to execute the decree 
attachment in execution. Except J 
one observation, I can fioJ ° . 
authority in support of the proposi i 
that the nature of the attachment le 
t 6 * 0 d by the filing of an execution spP 
cation. I am not at all inclined to 
this view in opposition to the o 
of the oases above cited. In ^ 

the first proposition, reliance is - 
the lanauaee of 0. 38. R- 11» 


hich is as follows: , ikcvirtu* 

“ Where property is uuder attacbmeo J 
the provisions cf th i° and a dec — 
A. I. R 1914 AM. 312=22 1.351. 


(1 

(2 

(S 

(4 


19121 14 I. C. 345. ^ 

A I. R. 1915 Mad. 386=261.0. “*• 
[1906] 83 Cal. 639. 
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sequeutly passed in favour of the plaintiff, it 
shall not be necessary upon an application for 
execution of such decree to apply for a ro-altach- 
montof the property." 

No doubt uoder this rule it would ap¬ 
pear at first sight that the attachment 
must have been completed before the 
decree was passed in order to give a party 
the benefit of the rule, that is to say tho 
benefit of not being obliged to apply for 
re attachment of the property, when he 
wishes to execute his decree, In the 
present case it is not necessary to consi¬ 
der whether re-attachment was necessary 
and we need only consider whether the 
property was validly attached under 0. 38. 
Attachment was applied for and an order 
of attachment -was passed before judg. 
ment was actually pronounced. But 
the attachment was not effected until a 
few days'after the date of the decree. 
This being so, can it be said that there 
was any attachment before judgment ? 
No doubt tho order w-as pissed under 

R. 6 (l) before the decree, and if the 
order had been carried out at once, there 
could have been no doubt in the matter. 
Can it be said that the fact that there 
was delay in carrying out the order of 
the Court has deprived the Court of its 
powers to malco such order effectual ? 
[The scope of 0. 38 is unquestionably 
limited to attachment before judgment, 
and all its provisions are set forth with 
a view to securing the plaintiff in the 
suit up to the time that he olitains a de¬ 
cree. It would be only by applying this 
limited scope of the order to tbo present 
'case that we would be justified in ruling 
[that the attachment actually effected 
after the decree was ineffectual and void. 
It has been held \n fiivakolundu Pillai 
if. Ganapathi Iyer (5) that when an ap. 
plication for renewing attachment under 

S. 46, Civil P. C., hag been put in before 
the expiry of tlie two months described 
in tho proviso to that section, and an 
order of the Court has not been passed 
until after the two months expired, tho 
date of the application should be deemed 

Ume extending 

On the other hand tho appellant's 
vakil relies ot Venkatachelapathirao v. 
Aa«i^sa'a^am«la (6), deciding that the 
written order of tho appellate Court 
staying execution does not take effect 
from ita (late but onjy from the date of 

(6) [19101 34 I. 0.802. - 

(6) 11018] 41 Mad. 161=481. C. 214. 
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its communication to tho executing 
Court. Neither of fhoso exsos is really 
directly in point, an 1 tho qiiostiun has 
to be decided on gom'ral principlos. It 
seems to me that when a Court ui il^as an 
order under 0. ->8, ||. i;jvi| ]>. q ^ 
that order cannot bo deprivoi of dl f.uc.l 
by the mere failure of liio oxcciitivo olii. 
cars of t!i6 Court to carry it out befor 
the decree is passed. Tho attiichmont, 
when effected, is an attachment made in' 
pursuance of an order to attach before 
judgment and must bo treated as an at- 
tachment before judgment and not as a 
nullity merely because, as a matter of' 
fact, the attachment is not completed! 
until after judgment. To adopt the op¬ 
posite view would be to allow a formal 
judicial order to be up.sot by the negli¬ 
gence or default of a subordinate minis 
terial officer. The language of 0. 38 
K. 11, is also in favour of my view, for if 
docs not refer to "an attachment’ made 
before judgment," but to an attachment 
by virtue of the provisions of this order ” 
and an attachment made in pursuance of 
an order under 11. 6, could be such an at- 
tachment in spite of its being completed 
after decree. 1 find therefore that the 

attachment in the presentcasewasa valid 

attachment. The claim for damages is 
certainly premature. The second appeal 
15 accordingly dismissed with costs 
Kumaraswami Sastri, J. — The 
plaintiff is the appellant. Defendant 1 
instituted a suit (Original Suit No. 137 
of 1910), against defendant 3. and on the 

same date applied for attachment before 

judgment. Notice was directed to the 
defendant and interim attachment was 
ordered under 0. 88. U.o. Civil P. C on 
17th February 1910. The attaclirn’ent 
was actually effected on the property on 
2Gth February 1910. Meantime a decree 

>“^>‘®suiton 21sb February 
1910. After decree thedecree-holdor an 
plied for execution on 3rd January 10 9 
and on lOth July 1912. but both the ap 
plications were dismissed for default of 
prosecution. The plaintiff herein pur 

chased tbo property on 27th April 1911 
and sued for a declaration tha the de 
'= 7 ®‘°?ngmal Suit No. 137 of 1910 w!; 
satisfied and was unexecutable and in the 
a terpati ve for damages. The lower Courts 
dismissed^ tho plaintiff's suit on /h! 

grounds, inter alia, that the i)nrr.go 

the plaintiff, being subsequent to thra?^ 

tachment.vvadovalid against the dtt 
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holder and that the suit for oamages was 
prein itiuc. As regal ds the first point it is 
L'jntended by the appellant that the at¬ 
tachment having been actually effected 
after passing of the decree, it is invalid 
and tliat, even if valid, the dismissal 
of the execution application for default 
put an end to the attachment under 
0. 21, R. 57, Civil P. C. I am unable 
to agree with either of the contentions. 
There is nothing in 0. 38, Rr. 5 to 12, 
(which deal with attachments before judg¬ 
ment) requiring that the actual attach¬ 
ment in pursuance of the order directing 
conditional attachment should be made 
hoforo passing of the decree. R. 5 em¬ 
powers the Court to direct conditional 
attaclimeut of the property specified in 
the application, when at any stage of 
the suit it is satisfied that the defendant 
is about to dispose of the whole or any 
part of his property or is about to re¬ 
move it from the local limits of the 
Court’s jurisdiction. An order duly 
passed under R. 5 cannot be ipso facto 
vacated by reason of the decree super¬ 
vening before actual attachment is effected 
in manner specified by R. 54, 0. 21, un¬ 
less there is something in Rr. 5 to 12 to 
that effect. It is contended that R. 11, 
0 . 38 refers to an attachment and sub¬ 
sequent decree and that by implication 
it negatives the validity of an attach- 
ment made subsequent to decree in pur¬ 
suance of a previous order under R. 5. 
All that R. 11 states is that it shall not 
be neceesary to re-attaoh, if before decree 
lias been passed property has been at¬ 
tached in pursuance of an order under 

R. 5. 

The section is only an enabling 
one and relieves the decree-holder from 
going over the same process again after 
decree if he has attached the property 
while the suit is pending. It is un¬ 
necessary to consider whether, if the at¬ 
tachment ordered before was made after 
decree the section would apply so as 
to dispense with attachment after the 
filing of the execution application. The 
invalidity of the attachment order under 
R. 5, effected after decree, is one thing 
and the necessity for re-attachment 
owing to the terms of R. 11 not having 
been complied with is another. The case 
is one of first impression and I think 
there is neither reason nor authority for 
holding that the mischief to prevent 
which R. 5 was enacted is nonetheless 


I9l» 


because of the passing of a decree sub¬ 
sequent to the order. It is argued that 
the party could re-attach, but a re-afctach- 
ment would take some time (especially 
if the property is situateat some distance 
from the Court) and should the order 
under R. 5 cease to have any effect im¬ 
mediately on the passing of the decree, 
there is nothing to prevent alienation 
between the date of the decree and the date 
when the attachment is actually effected in 
mannerspecified by 0. 21, R. 54, as under 
S. 64 the attachment invalidates an aliena¬ 
tion only when the alienation is after the 
actual compliance with the provision of 
R. 54. Attachment of the property in 
manner prescribed by 0. 21, R. 54, is a 
purely ministerial act. Any delay of the 
officers of Court in effecting the attachment 
should not prejudice the decree-holder 
and the validity of the order of attach¬ 
ment under R. 5, 0. 38, should not de¬ 
pend on the date when it is actually 
effected. I am of opinion that an attach¬ 
ment ordered before judgment invali¬ 
dates an alienation made after the pro¬ 
perty is actually attached in pursuance 
of the order, even though the actual at¬ 
tachment was made after the passing cl 
the decree. 


It is argued that the dismissal of the 
execution application puts an end to t o 
attachment before judgment wd re- 
liance is placed on an observatwD o 
Woodroffe, J.. in Sewdut Boy ^ 

Canto Maity (4), to the effect that od an 

application for execution being hlad 

*' tbo attachment before judgment 
becomes upon and by virtue of Ibe app** 
an attacbmeut in cxccutioo.” 

The question whether R. 
which expressly refers to cases ^ 
property is attached in execution 
decree, can be extended to cases of ® 
ment before judgment merely by r 
of the provision of R. 11» ^ 

pensing with the necessity for ^ ' j. 
ment was considered by Sadasiva * 
and Spencer, JJ., in Bnvuddin^^* 
Arunachalla MudaliH), a 31 

with them in holding that B. ^ A-g 
has no application to attachments e 
under R. 5, O. 38. A similar 
taken in Kosuri Suraparaju v. 
dapaka Narasimham (3). _ As r 
the claim to damages, it is 
as the decree has not been -nit 

plaintiff did not at the date of y 
suffer any damages. The deer 
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never be executed by sale of the pro¬ 
perty purchased by plainbitf, and there 
is no reason why he should get the con. 
siderafcion paid by him by way of da¬ 
mages and also keep the property. It 
is open to him bo pay the amount due 
on the decree in respect of which the 
property is attached and recover it by 
proper proceedings, bub his case is that 
the decree has been satisfied. The second 
appeal fails and is dismissed with costs. 

S.N./ll.K. Appeal dismissed. 
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Badasiva Aiyau and Napier. XT. 

Kutti Chami Mootha7t and others — 
Accused—Petitioners. 

V. 

Hama Paltar —Complainant—Opposite 
Party. 

Criminal Revn. No. 56 of 1918 and 
Criminal Revn. Petn. No. 43 of 1918, 
Decided on 17bh June 1918, bo revise 
judgment of Court of Sub-Divl. Magis¬ 
trate, Palghat Divn. in Cri. Appeal 
No. 113 of 1917. 

Penal Code (1860), S. 295.-‘DefUe’i« not 
confined to making dirty but alto includes 
Mremoniai pollution-- Entry of members of 
Moothan caste into precincts of temple open 
to non-brabmins does not amount to defil- 

inj • 

The word “defile- iu S. 295, in not confined 
to the idea of making dirty but is also extended 
to ceremonial pollution, which however must be 
proved. Where the accused, who belonged to the 
Moothan caste in Malabar and ckimua the 
status of \ .nisyas, entered into the XillambaUm 
of a tomplc which was open to non-Ilrahniins; 

■‘.iTfli' amount to 

defiling the temple within the meaning of 

LP 755 C 2] 

K. P. Laksmana Rao, for Doraiswamu 
Atyar —for Petitioners. 

PaHy^' ~ Opposite 

Publie Prosecutor—(ot the Crown 

Sadaeiya Aiyar. J.-The accused be- 
long to the Moothan’' caste, which is 
one of the divisions of the Sudra caste 
ibere is nothing to show that tbeir caste 
status 18 less high than that of Nairs and 

content to call themselves Sudras, 
Moothans have been trying to claim the 

status of \aiBya8a8 following the pro- 
fesBion of trade; their women are called 
Ohettiohiyars and some of them have 
adopted the Vaisya surname "Gupta" 
The^ prosecution theory that while a 
Nair 8 entry into the Nallsmbalara of the 
temple does not pollute the temple or 
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the idols in it, the entry of a Moothan 

does so is prima facie improbable and I 

may say it almost amounts to an absurdi- 
ty. 

The contention that tlio particular cus- 
tom in this temple is to make such entry 
an act of pollution, is sought to be proved 
by the evidence of Brahmin an<l Nair 
witnesses who gave no reason for tlioir 
extraordinary opinion, which is clearly 
of very little worth. I would sob aside 
the conviction and sentences and order 
the fines to be refunded. 

Napier. J.—I agree. I accept the con¬ 
tention that the word ■‘defile’’cannot be' 
confined to tlie idea of making dirty but 
must also be extended to ceremonial 
pollution, bub it is certainly necessary to 
prove pollution. The caste of the ac- 
cused is not one of the polluting castes 
vide Malabar Gazetteer, p. 117. Neither 
18 the act alleged, one confined by right 
to Brahmins as was the case in Sivakoti 
Swann (1) where a goldsmith touched 
the idol. It is simply presence in that 
part of a temple w'hich is open to non- 
Brahmins but is alleged not to be open to 
thecaste of the accused. In my opinion 
this IS not defiling” within the meaning 
of 8. 295,1. P. 0. 

- C^ijlio7i quashed. 

(1) 1 Weir 253. -- 
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Seshagihi Aiyar and Napier, JJ. 

S. V. Sitaramasivamy—Petitioner— 

Appellant. 

V. 

Dulla Lakshmi Narasnmma .and an- 
other Plaintiff and Defendants—Respon- 

dents. 

Second Appeal No. H53 of 1916 and 
Appeal Against Order No. 74 of 1916 De 
cided on 2nd November 1917, against de¬ 
cree of Dist. Judge., Ganjam. in Appeal 
Suit No. 200 of 1915. 

^ ^ (»908),0.22,R.10-0.22 

•liit *PP*i«hon. to continue 

O. 22 ,'R. 10, only governs applications made 
0 coDliDue a suit. Applications presented after 

Sfe- 4 oT C we 

rnie. 4U i. o. 846 and 18 All. 80, Foil. 

jy ?■ 1«, 0.‘’’22 “r. 

S Mfi *l•i»in8 under” in 

^ .r”**"**** «*pl«ined. 

ihe proceeding-contemplnfod by 8. 146. In- 
appeal and the eipressTon “claiming 
nder in the section is wide enough to cover 

oases of devolntion, etc., mentioned In 0 . 22 
«• 10, of the Code. The effect of 8.146, is to grant 


7')0 Madras SiT \PA\rAS\VAMY v, Laksbmi Natusamma 1919 


nn 0 of iho intcro^b of a party to a suit a 

ii:h: i.ui'f’T aa appeal against tho tleirees 
i':i- • { ill the suit wliicli )iis assignor could have 
1, '‘voa through the assignee (lid not 
1 !:'!;c lanisclf a party to the suit. [1’ Tr'fi C 2] 
(c) Civil P. C. 11908). O 22. Pv. 10-Return 
of plaint— Devolution of Interest pending 
proceedings in first Court has saens efiect in 
second proceedings. 

fV. '■Viler-' a plaint is returned fir prO'pn- 
tation to U;-.' prop-jr Ooii'l aiiv dovolutiou of in- 
ti're-l'vhich lil:es pUeo while the proceedings 
p.'ii'liiiu’ ill the iii'.'t Court mu't be takou to 
I.e a devolution in the oiirse of the suit which is 
vuh-i'niientlv tried in the second Court: 11 I. C. 
1,^7. ■ IP 7.70 0 21 

K. r. L. Narnsimhayn^ior Appellant. 

.s, rifrttt/ac/»ar/<»r—for Respondents. 


Judgment. — riaintiif, the mother 
sued her son the defendant, fora declara- 
tion that the property in suit was her 
striclhanain. The suit was first filed in 
the District Munsif’s Court and on oh- 
jection being taken to valuation, it was 
returned for presentation to tlie Court of 
the Subordinate Judge and was tried in 
that Court. When the suit was in the 
Munsif’s Court the defendant executed a 
mortgage in favour of the present appel¬ 
lant. The suit was decided by the Sub- 
ordinate Judge in favour of the plaintiff. 
It is alleged that while the son was tak¬ 
ing steps to file an appeal, he colluded 
with his motlier and gave up the idea of 
preferring an appeal. Thereupon the 
present appellant filed an application to 
the District Court under 0. 22, R. 10, 
for an order that he be allowed to prefer 
an appeal, as the right to the property in 
suit devolved on him pending the suit. 
At the same time he filed a memorandum 
of appeal against the decree of the SuD- 
ordinate Judge. Oo the apphoation. the 
District Judge- liold that 0. 

^vas nob applicable and dismissed it. Un 
the appeal, he held that his order on the 
application concluded the right of the ap- 
reliant. Against these two decisions a 
civil miscellaneous appeal and a second 
appeal have respectively been preferred. 

As regards the dismissal of the applica¬ 
tion we agree with the conclusion of the 
District Judge, though not with the rea- 
sons given by him. He has relied ori 
Seshagiri Row v. Velai/udam Pillai (IJ 
for the proposition that the suit in the 
Munsif's Court was not continued in the 
Court of the Subordinate Judge. We re- 
serve our opinion on the exact point de¬ 
cided in Seshagiri Row v. Velayudam 
Pillai (1). That decision is authority 
' (1) [1912] 36 Mad. 41^2.=14 I. 0. 157 


only for the proposition that for purpose 
of limitation, the suit in the Court of the 
Subordinate Judge was different from 
that which was first filed in the MunsifV 
Court. .\3 at present 'advised, we are in.' 
dined to tliink that where a plaint is ra j 
turned for presentation to the proper 
Court any devolution of interest which 
took place while the proceedings were 
pending in the first Court must be taken 
to be a devolution in the course of the 
suit which was subsequently tried in the 
second Court. But the order o( the Dis- 
trict Judge can be supported on the 
ground that when the appellant appliel 
to the District Judge there was no suit 
pending. 0. 22, R. 10, only governs ap-, 
plications made to continue a suit. Con¬ 
sequently the application presented after 
the termination of the suit was not with¬ 
in the rule. The recent decision of this 
Court in Subba Pillai v. Rangasamii'i) 
takes that view, which is also supported 
hy Collector of Mnzaffarnagar V. Husam 

Begam (3). We agree with the view take*’ 
in these decisions. Following them, we 
hold that the District Judge was right w 
rejecting the application and wo dismiss 
tho civil miscellaneous appeal with costs. 

The District Judge is clearly wrong m 
holding that the appeal failed by reason 
of his rejection of the application. Ap¬ 
parently his attention was not drawn 

the provisions of S. 146, of /L, 

P. C. It is rather anomalous than sn , 

person claming under a patty 

continue the suit while i-ln! 

the Court had a discretion to permi 
to do 30 or to refuse him applioatio'^ 
effect of S. 146, is to grant sneh a pst 

an undeniable right to prefer 
which his assignor could have pre er 

But the language of the section if 
and we are not at liberty to go be m 

plain terms. The proceeding contetnv 

ted by the section would inolode , 

peal and the'expression 
is wide enough to cover cases of _ 
tion, etc., mentioned in 0. 22, B. • ^ 
therefore hold that the appellant' 
titled to prefer the appeal to the . 
Judge. That appeal must _ o( 

on the merits. We reverse the d , 
the District Judge and remand tb J , 
to him for disposal. Costs of t 
appeal will abide the result. ^ 


S.N./R.lv. 


Case rem^: 


(2) U9171 40 I. C. 846. 

(3) 11896] 18 All. 86. 
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A. I, R. 1919 Madras 757 

Khishnan, J. 

Venl'atachaUdyn Pilhii —Defendant ~ 
Petitioner. 

V. 

Krishuafiwa'mi Palhtui — Plaintiff — 
Opposite Party. 

Civil Eevn. Potn. No. 774 of 1917, De¬ 
cided on 23rd -Tanuary 1019, from decree 
of Sub-Tudge. Negapatam, in Sra, C. Suit 
No. 4 OGO of lOK). 

Limitation Act (1908). Arts. 83. 97 and 116 
—Sale of properly—Indemnity bond—Vendor 
undertaking liability against mortgage, sale 
and other disputes—Properly lost by vendees 
on account of adverse claims—Claim on im¬ 
plied covenant held barred under Art. 116— 
Claim on misrepresentation presented after 
threeyearsafterdecision of High Court also 
held barred — Indemnity bond construed— 
Claim on indemnity bond held within time— 
Plaintiff held entitled to interest under 
Interest Act (1839), S. 1. 

Defendant .':old certain land to the plaintiff by 
a duly registered deed. He also cxcciiImI a re¬ 
gistered indomDity bond undertaking to idcranify 
the plainlif! against "mortgage, sUe, security, 
etc., minor suits and other disputes oil the pro¬ 
perty.’’ The plaintiff was. by the terms of his 
purchase, torcdeeii a subsisting mortgage, but 
when he sued to redeem tlie mortgage )io was 
met by adverse claims of two persons. It was 
found that tho defendaut bad no title to the pro¬ 
perty at the dale of bis sale. This finding was 
uphold by tho High Court in second api)eal. 
Plaintiff brought the present suit for damages 
against tho defend.ant basing his claim; (1) on 
the implied warranty as to title under S.5&, 
T. P. .let; 12) on the indemnity bond; and (.3) on 
the ground of niiarepr-.-sentation ly the defendant 
astoo.\iJcrship. The trial i ourt found that the 
claim ou the implied covenant was harred a? it 
was brought more thau G yeurs alter the date of 
the sale, but that the claim based ou the iodem- 
nity bond and misiepresenlalion W.i9 uot burred 
as the suit was instituted within C jcir.s of the 
High Court decree. He decreed as aud for dama¬ 
ges Rs. 100 fixed by tho parties, interest ou the 
samo at SIX per cent, and plaintiff's costs of tho 
litigation as against the adverse claim luls; 

JIdd: (1) that the claim on tho implied coven¬ 
ant for good title w.as barred under Art. 110. 

(2) That the claim based on tiiisrepresentation 
was also barred as it was preferred more than 3 
years after the date of the High Court decree. 

(3) That the languago of the indemuity bond 
Was wide enough to include loss caus-ed by an 
adverse title being set up by third parties. 

(4) That tho claim based on the indemnity 
bond was governed as tolnnilation by Art. 116 

and not by Art. 83, and was therefore within 
time. 

(5) That plaintiff wascntitled tointerc.st under 

the interest Act but not to the costs of tho previ¬ 
ous litigation. [P 7.57 C 2^ 

T. S. Bamaswami Aiyar—ior Peti- 
tionor. 

S. Gopala$wami Aiyangar — for Op. 
pOBite Party. 


Judgment.— Tho Suhonlinafo .Tudgo 
Ims rotnrno'l his lindiiiss. Tho suit, so 
far as ifc ig hasod on tho covenant for 
titlo, is found to ho barred by limitation 
and tliiit is not dispntod. So far as it is 
based on niisreproscntation, I he claim 
would also ho barred. For, oven assuin. 
ing tliab Art. 95 a|»|)lies, as hold in Piai- 
Hcnjil Kudu V. Iiiunitii .V(i/r(l) to such a 
claim, tho suit was broii;>ht more than 3 
years after the dato of the secon<l appeal 
decree; so that, making every allowance 
in plaintill 3 favour, the claim based on 
misrepresontatioD also fails. Put the 
claim based on tho inilemnity bond re¬ 
mains. I agree with tho Sulmvdinato 
Judjje that tho language of the bond is 
witle enough to include loss caused by an 
adverse title being setu[) hy third parties 
as was done in this case. Tho covenant 
talks of security, etc., muthaliathu in 
Tamil, and later on contemplates the 
whole property being lost which may be 
duo to minors' suits or otherwise. The 
suit, so far us it is based on the bond, is' 
within time as held by the Subordinate' 
Judge. Art. IIG has to bo applied as 
the bond is a registered one and not 
Art. 83: see Ram Dulnri v, Uardwun 
Lai (2) and Parvataneni v. Lanka Ram- 
brahman (3). 


The same view has been taken in suits 
tor rent under registered lease-deeds, 
tbough there is a special articio about 
rent, Art. IIO. Tncnmdax Cooverji Blioja 
wC'opiuaih f, Thaktir{\). Tho claim 
oil the indemnity bond must therefore 
be allowed. Tho bond however provides 
for a payment of lU. 100 onlv and I do 
not see how plaiutifl' can claim to be paid 
the costs of his litigation over and above 
that amount. It is however claimed that 
interest should be allowed. The money 
became payable on the date of the second 
appeal decree and it was a sum certain 
payable under a written instrument. It 
seems to me therefore that interest could 

be allowed under the-Interest Act if not 

otherwise. I therefore allow 6 per cent 
interest on the amount, Tho decree of 
the lower Court will therefore be modi 
bed by reducing the amount of decree to 
Ps. 130 an d further interest as allowed 




2) 119181 40 All. 605=48 I.C. 18 

3) 11918] 47 I. C. 924. 

(4) A. I. R. 1916 P. 0.182=44 Cal 769 

I. A. 65=39 1.0. 156 (P.C.). 
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In' tho lo'Aiir Courb with proportionate 
c -U to e.ich party in both Courts. 

P K. Decree varic-l. 

A. I. R. 1919 Madras 758 fl) 

P)AKi>\Vi-:i.L AND KPISHNAN, JJ. 

(.S. II. -V. M. C. T.) Muthiah Clietty 
and o^//<>/-s—riaiutitTs—Appellants. 

V. 

(.1. L. V. It.) Alogappa Chetty and 
others —Defendants—Kespondents. 

Second Appeal No. 1428 of 191‘d, De¬ 
cide! on 5th February 1918, against 
dccieo of Dist. Judge, Ramnad, in A. S. 
No. 11225 of 1914. 

(a) Civil P. C. (1908). S. 73 — Payment of 
assets and application for rateable distribu* 
tion on same day— There is no presumption 
as to priority. 

Where the payment of assets and an applica¬ 
tion for r.ateable distribution under S. 73 arc 
made on the same day, no presumption can be 
made by the Court as to which event was prior 
in time. The party challenging the action of 
tho Court Officer must show that it was wrongful. 

LP 758 C 1] 

(b) Civil P. C. (1908). S. 73- “Same judg¬ 
ment debtor" illustrated. 

To entitle decree-holders to rateable distribu¬ 
tion under S. 73, the decrees should be against 
the same judgment-debtor, i. e., the individuals 
must be the same. Where the fund in Court Is 
the property of the same person who is judgment- 
debtor under two decrees, he may be regarded as 
the same debtor in respect of that fund. If the 
fund is the joint property of two persons, their 
respective rights cannot be ascertained without 
an inquiry which is beyond the scope of S. 73. 

Where however tho joint debtors are entitled 
to tho fund in equal shares, and the plaintifi 
claims only half, the provisions of S. 73 can be 
enforced. [P 758 C 2] 

K. R. Guruswami Aiyar A. Sub- 
barama Aiyar —for Appellants. 

A. Krishnaswami Aiyar and K. Nara- 
simha Aiyar — for Respondents, 

Judgment. ^The payment into Court 
of assets realized and the application for 
rateable distribution were made on the 
same day, and the officer distributing the 
assets should have ascertained which act 
was prior in point of time. He distri¬ 
buted the assets on the footing that the 
application was prior. 

The plaintiffs who now challenge his. 
action must show that it was wrongful, 
since there can be no presumption as to 
the order of events. The second point 
argued was that owing to an irregularity 
in the proceedings the application for 
execution made by defendant 1 was not 
legally subsisting at the date of distri¬ 
bution. A valid application within S. 73 
had been made and was on the file of the 


Court at the date of distribution, and ^Y9 
think that the requirements of the sec- 
tion had been fulfilled. The third point 
is whether the decrees were against the 
same judgment-debtor. The appellants 
obtained a decree for money against defen¬ 
dants 3 and 4 personally and respondents 
obtained a similar decree against defen- 
dant 3. It has been held by this Court 
that the individuals must be the sa me: 
Sri.iivasaiyengar v. KaJithimathi Am- 
mal (1), and the precise point was deci¬ 
ded by the Calcutta High Court: Deboki 
Nundnn Sen v. Mart (2). It has been 
pointed out that if tho fund in Court is the 
property of the same person who is judg¬ 
ment-debtor under both decrees, he may 
be regarded as the same debtor in res-, 
pect ol that fund: Nimbaji Tulsiramv.\ 
Vadia Venati (3) and Grant v. Sith- 
ramaniam (4); but if the fund is the 
joint property of two persons their res¬ 
pective rights thereto cannot be ascer¬ 
tained without an inquiry which i^ 
beyond the scope of S. 73 Dehokv 
Nuudun Sen v. Hart (2)]. j 

It is however admitted here that the 
joint debtors were entitled to the fund 
in equal shares, and in the argument on 
this nart of the case the plaintiffs did 
not claim more than half of the fund 
paid to defendant 1; and therefore tbe 
inquiry mentioned in Deboki 
Sen v. Harf (2) is unnecessary, Weare 
therefore of opinion that defendant 
must account to the plaintiffs for t an 
share of half of the fund in which 
dant 1 was not entitled to partioipa 
The appearis allowed to this extend' an 
there will be a decree hr 
for Rs. 1,118 with interest at six P® 
cent, from 23rd July 1913 till paymflO 
with proportionate costs of both par ^ 
throughout. , 

S.n./r.K. Appeal ■ partlyoR^^^^:^ 

~ 1) “m6T33 Mad. 465=5 I- 0. 917. 

2) L18361 12 Cal. 294. 

3) 18921 16 Bom. C83. 

4) [1899] 22 Mad. 241. 
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Seshagiri Aiyar and Napieb, 

Kamulammal Avergal App®ll®° • 


Athikari Sangali Suhba 
others —Respondents. ngg 

Second Appeal Nos. 1307 to 1357^ ^ 
to 1367, 1369 and 1370 of 1916. Vooi 
on 31sb October 1917. 
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Kamulammal V. Sangali 


(a) Madrai Egtates Land Act(1908), S. 6 (2), 
Expl, 45 and 163—Claim for rent against 
persons within estate who occupy roiyati 
land is to be instituted in Revenue Court. 

Under the provisions of Ss. -l.O aud 163 read 
with tho lixpUnatiou to S. 6 , Cl. (2) of the Act, 
A claim for rout against persons witliin an 

estate who occupy riiyati land, either by legal 

ngnt or otherwise, must be institutod in the 
Kovonue Court, tF7G2Cli 

(b) Landlord and Tenant—Grant of land 
tor cultivation without fixity of property or 
tenure does not confer heritable right. 

A grant allowing tho graaleos to cultivate 
whatever and whenever they like is not a grant 
with any fixity of property or of tenure, which 
the law will recognize us conferring a heritable 

tight (P70>C21 

(c) Madras Estates Land Act (1908), S, 26 

Permanent settlement of rent is not bind¬ 
ing On successors except under Act. 

Except under tho provisions of the Madras 

Estates Land .Vet, a permanent settlement of rent 
by a landlord is not binding on his successors. 
The burden is on the grantoe to show that there 
is a grant of the kind mentioned in S. 26 of tho 
Act (^p 7 C 3 0 

(d) Evidence Act (1872). Si. 64 and 65— 
Copy of document exhibited by consent of 
parties—Appellate Court cannot reject it be¬ 
cause of nonproduction of original. 

Whore a copy of a document is exhibited in the 

trial Court with the consent of both parties tho 
appellate Court has no jurisdiction to reject it 
on the ground that the original has not been 
pcodueed. [P 760 0 2] 

Pet Napier, J .—Where there has been a bona 
fide mistaken bdief that a document has been 
properly proved and where that document is of 
fundamental importance for the decision of the 
questions at issue between the patties, the ap¬ 
pellate Court should always give the parties an 
opportunity of producing proper evidence on the 
point. IV 763 c 2 ) 

(e) Landlord and Tenant—Rent—Relation¬ 
ship admitted—Nonpayment for many years 
does not bar landlord's right to recover rea¬ 
sonable rent. 

Pet Seihajiri Aiptr, J.—Where the relation¬ 
ship of landlord and tenant is admitted, the 
mere fact that the tenant has not paid rent for 
• long number of years will not bar the land¬ 
lord's right to recover what ho considers to be a 
reasonable rent. 753 q 

(f) Landlord and Tenant—Grant on pay¬ 
ment of fixed rent—Grantee is only tenant— 
(Obiter). 

Otifer.—A grant on payment of a kandetba 
poruppuguthagai. i. e., by payment of a fixed 
rent will not makj the grantee a landlord but 
only a tenant. [p 76 J q 2 ] 

K. V. Krishnaswamy Aiyar and K. V. 
Sesha Ayyangar—hr Appellant. 

S. Panchapagesa Sastri torK. S. Jaya- 
rama Aiyar —\qx Respondents. 

Seshagiri Aiyar, J. The same point 
arises in all these second appeals. Second 
Appeals Nos. 1307 to 1340 arise out of 
saits by the landlord for rent in the Re- 
venueOoarb. Second Appeals Nos. 1341 to 


SUIG'.A (Seshn^^iii Aiyar, J.) Madras 7o!) 

the 13<0 !U 0 from suits by tenants againsf* 
landlord to set asiilo revenue sales. Tho 
fiist Rrotip of cases relates to the rent of 
lasli lOiy. The socoml group of cases re¬ 
lates to the sales for tho rout duo for I'^isli 
1321. The landloftl is the /.amindariniof 
Bodinaickanoor. The tenants are knoun 
as Mannadies and reside in the village 
of Agaraaki within tho xamindari. 1 ho 
plaintiff, by which exinossion I rofor 
to the landlord thiougliout this judg. 
ment, sued for ronton the ground that 
Agamalai is within her zimindari, that 
she is the landlord and that defendants 
are her tenants. The plea of the Manna- 
dies is that the plaintiff is not their land¬ 
lord, that from time immemorial, they 
have been paving a bil raukta amount of 
Rs. 50 a year known as poruppugthagni, 
that the said payment was not made by 
them in the capacity of tenants, that, 
consequently, this suit brought iu tho 
Revenue Court does not lie and also that 
the claim for rent is barred by limita¬ 
tion. 

The Deputy Collector found against 
most of the contentions of the defend¬ 
ants, but he held that the suit was bar. 
red by limitation, that the defendants 
were not tenants and that consequently 
the plaint should be returned for pre¬ 
sentation to the civil Court. The judg. 
meat was practically confirmed in ap. 
peal by the District Judge. Some of the 
points raised by the tenants are not sup. 
ported by any document filed in the case. 
The Courts below have drawn largely 
from the District Manual of Madura com¬ 
piled by Mr. J. IX. Nelson in arriving at 
their conclusions. Even this compila¬ 
tion does not help us in finding a solu- 
tion for many points of antiquarian in¬ 
terest which have been raised by the de¬ 
fendants. Before considering the points 
argued before us I may state that we 
have been assisted a great deal in our 
task by the^ well-arranged and clearly 
thought out judgment of the Deputy Col- 
lector. The points which have to be 
considered in deciding whether the Re- 
venue Court or the civil Court has juris, 
diction are these: (a) whether the vll- 
lags in which the properties in question 
are situaterl is part of an estate; (b) whe¬ 
ther the plaintiff is a landlord; ( 0 ) whe¬ 
ther the lands, in respect of which rent 
18 olalmel, is k raiyati land; (d) whether 
the defendants are tenants; (e) and. 
lastly, what is the amount of rent pay. 
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Me in rc-})ejt (.f tlie holdings of each of 
the defendant;-'' 

A- rc'-. trds tMe fust question, the De- 
I niy (.’olleclcr of opinion that Aga- 
ir.ilai is ['art(d the Bodinaickanoor estate. 
'I’liG District dmMe has differed from him 
mainly on the ground that the sannad 
relating to Bodinaickanoor lias not been 
exliihited in tlie case. Tlie original of 
the sannad imdouhtcdlv was not tiled. 
But, it is clear that botli parties agreed 
that a copy of it printed in a I’rivy 
Council record may ho exhibited in the 
place of the original. The District Judge 

sa\s tl'.at tlio sannad was not mentioned 

% 

as an exliiiiit in the list of documents in 
the lower Court's judgment, llis opi¬ 
nion \\as that the Deputy Collector, 
without exhibiting the document, per¬ 
used it and used it irregularly in arriving 
at a conclusion on the question whether 
Agamalai was within the Bodinaickanoor 
zamindari. The learned District Judge 
is clearly under misapprehension on this 
([uestion. \Vhat hapiicned was that the 
printed book was put in before the De¬ 
puty Collector. Ho marked that portion 
of it relating to the sannad as Kx. 02 and 
put his initials thereunder. Apparently 
the printed copy was returned to the 
party without getting a certified copy 
filed under 0. 14, K. 9, Civil P. C. This 
is undoubtedly an irregularity which has 
apparently misled tho District Judge. 
But there is no ground forsnying tliat the 
copy of the sannad was not exhibited 
before tho Deputy Collector. Apparently 
the District Judge is of opinion that a 
copy should not have been allowed to be 
filed. If he thought that the original 
should be referred to, he should hive 
given the parties an opportunity of pro¬ 
ducing it, having regard to what took 
place in the Court below. Before us, 
the vakil for the tenants conceded that 
the copy exhibited is a true copy of the 
original sannad. We also find, on re¬ 
ferring to the printed book, that this 
same copy was filed as an exhibit on a 
previous occasion in the Munsif’s Court. 
We suggested to the vakil for the res¬ 
pondents that if he desired to have an 
adjournment in order that the original 
may be compared with the copy w’e were 
willing to grant him time. But the 
learned vakil said that there is no neces- 
city for the original being sent for, the 
sopy having been exhibited with the con¬ 
cent of both the parties it was not open 


to the District Judge to have rejected the 
sannad. Tho appellate Court has, no 
doubt, large powers in rejecting doou- 
ments on the ground of their not being 
relevant. 

But on the question whether the original 
sliould have been produced and whether 
the lower Court was justified in putting on 
file a copy, I do not think the appellatej 
Court had any right to reject a document; 
exhibited. The reason of the rule isj 
that if one party objected to the copy go¬ 
ing in, the other party could have taken, 
steps to produce the original. As was 
pointed out by the Judicial Committee in 
A. B. Miller, Official Assignee of the 
Estate of Bamkisher Das v.Babu Madho 
Das (l), while the appellate Court has 
jurisdiction to reject a document on the 
ground of its not being relevant, it has no 
right to object to a document on the 
ground of insufficiency of proof. This 
principle was recognized in Padman v. 


Ilanwanta (2), Uppara Hanumanthu y. 
Peddapalle Samacharlu (3), Chinnaji 
Goviud Godbole v. Dinkar Dhondev 
Godhole ( 4 ) and Akbur Ali v- Bhyea Lai 
JIta ( 0 ). Benson, J. and Sundara Aiyar, 
J., aftor reviewing all the authorities on 
the question, point out in Sri Rajah 
Parakasraijanim Garu v. Venkata Rao 
( 6 ) 

“conseot or want of objection to the recepuon 
of evidence which is irielevant cannot msw 

the evidence relevant. ]5ut consent or want ^ 

objection to the wrong manner in » 

levant evidence should be bicugbt on i 6 wr 
the suit disentitles parties from objecUug 
such evidence in a Court of appeal." 

I entirely agree with this statement oE 
the law and hold that tho District 
was wrong in not having considered v ® 
sannad which was admitted in evidence 
by the Deputy Collector. On perusing 
the sannad, it is clear that 
one of thevillages withintheanibitof t 
Bodinaickanoor zamindari. That was ® 
view taken by the Dsputy Collector an 
I agree with him" 'Therefore EihcEfi"® 
requisite is satisfied, namely th^at 
suit village is part of an estate. 0° 
second point it is not easy .ii,,- 

tenants’ allegations. In their wn 
statement they say that th e villag® 

(1) tl897] 19 All. 76=23.1. A. 106 (P- ^5 

(2) A. 1. R. 1915 P. C. 111=291. 

P. R. 1915 (P. C.). 


(3 

4 

5 
G 


tl916l 83 I. C. 188. 

[1887] 11 Bom. 320. 

[1881] 6 Cal. 660. 

[1913] 33 Mad. 160=211. C. 319, 
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Dally belonged to thoTravancoro Govern¬ 
ment, that during that reign, the Man. 
nadies themselves were landlords and 
paid a sort of quit rent to the Travan- 
core Government: that after the British 
Government assumed sovereignty over 
this part of the country, their rights as 
landlord continued to subsist :that con¬ 
sequently when the village become a part 
of the Bodinaickanoor zamindari, the 
zamindar could have been assigned only 
the right of collecting poruppuguthagai 
or quit rent which was all along being 
paid by the ^lannadies 6rst to the 
Travancore Government and then to the 
British Government. 

There is nothing in the documentary 
evidence produced before us to support 
this contention, The reference in Nel¬ 
son s District Manual does not support 
the contention that the defendants were 
landlords. Even if they had any special 
rights under the Travancore regime, un¬ 
less they were recognized or continued by 
the British Government; they are 
not entitled to it. Secy, of Stale 
v. Lai Hajbai (7). On the other 
hand, there are two unimpeachable 
documents which show that the British 
Government did not recognise any pro¬ 
prietary rights in the Mannadies. Ex. N 
is of the year 1802. It gives a list of the 
names of the Mannadies as cultivators 
and regards the Government as landlords. 

Ex. N (1) is to tlie same elTect. In both 
these documents Agamalai is mentioned 
as being within tlie Bodinaickanoor 
Palayapat. The jamabandi account JCx.O 
(1) gives the boundaries of the village 
and spealcs of a Nattamai as the lessee 
of the village. Apparently the village 
was not given to the- Bodinaickanoor 
Zamindars until the year 1834 . In 
Ex. BB, which is a statement recorded 
. by the Tahsildar in the course of 
an inquiry regarding boundary dis¬ 
putes between the zamin village of 
Agamalai and the neighbouring Govern¬ 
ment village, it is stated that the 
village'belongedtothe Bodinaickanoor za¬ 
mindari. Apparently by this time the 
Government had granted the village to 
the zamindars. The next document of 
importance is Ex. 6. That is a takeed 
from the Collector to the Tahsildar, in 
which the latter officer is asked to inform 
the zamindar 

“(7) A. I. Rrms P.'a 69=89"EteSrT625^i2 
I. A. 229=30 I. C. 803 fP. C ). 


('Ses'ia;iri .\iyar, J.) Madras (ill 

that ho bimsclf niiiy collect from the 5lh in’ 
stiilmciit tlio ti'orvai (]iio in rcsjcctof the afore’ 
said huid belonyiiiR (u . aiiiiiidiirs and that, fi.r 
ro:ili/.ing the hist dill' f(.r the fiinr iiistalmcuts 
from tho I'iiiyats \vh<> I'l.iughcd his said land, if 
the zamindar distniiiH th. ir prnjieiiv according 
to law and sends the yada^t to ihe llu.ur, the 
Commissioner will he ordered to [ml tin; ^;ame to 
auction, roali/6 the incin y and [>,i\ it (to llio 
zamiudar)." 

ThiswasonTlh March iSSil.Hy Uiis time 
the Government hn l coniplotoly severed 
their connexion with the villiigo; they hiol 
no doubt intended to directly deal witli 
the Mannadies because, as was stated in 
Nelson’s District Manual, the Govern- 
ment wanted to have control over theso 
hill tracts as they were places of refuge 
for bandits. Tho same authority points 
out that the Collector, Mr. lluidiz, tried 
the experiment for one or two years to 
come to some settlement with the Man¬ 
nadies and that he ultimately gave up 
the task and lianded over tho village to 
tho zamindars. Tliis is all tho evidence 
available in the case regarding the liis- 
tory of the village. There is practically 
no evidence on the side of the defendants 
to substantiate their contention that 
they were themselves the landlords. 
There is the unquestioned fact that the 
Eruvadees have recognized the Bodinaick- 
anoor zamindars as their landlords. 
There is no reason for supposing that the 
Mannadies occupied a different position 
towards the zamindar from the Eruva- 
dees. I must hold with the Deputy Col- 
lector that it has been established that 
the Bodinaickanoor zamindars are the 
lanilholdors. The third question is as to 
whether the land is a raiyati land. S. 23, 
Estrtes Land Act, enacts that where the 
question is whether tlio land is old waste 
or raiyati land the presumption is that 
it is a raiyati land. But this is a pre- 
sumption which can be rebutted. The 
question as to whether the land in res¬ 
pect of which rent is claimed is raiyati 
land has not been considered by the 
Courts below, and although there is this 
presumption in favour of the landlord, I 
am not prepared to bold at present that 
these lands are raiyati lands. That ’is a 
question which will have to be consi- 
dered by the Court of first instance. The 
fourth question is whether thedefendants 
are tenants. Mr. K. V. Krishnaswami' 
Ayyar argued that, where the lands are 
within a zamindari and they are raiyati 
lands if a person is in possession of them, 
be can be proceeded against in a Hevenue 
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Cn^irt. S. J()3, Estates Land Act, pro- 
'vi'li..-; f;H'ejeebment of a trespasser by a 
civil rvUit. 

On llio other hand S. 45 of the Act 
jonahles a landholder to recover from a 
person unlawfully in possession of rai- 
yati land rent in the Revenue Court. 
When Ss. 45 and lb3 are read together 
with the explanation to S. (>. Cl. 2, it is 
clear that a claim for rent against persons 
within the estate who occupy raiyati 
jland, either by legal right or otherwise, 
,must be instituted in the Revenue Court. 
Therefore even if it is found that the de¬ 
fendants are not regular tenants, the ju¬ 
risdiction of the Revenue Court will not 
be ousted. But I think that in this 
case, having regard to the pleadings and 
to the defence raised by -the defendants, 
there is hardly any room for doubt that 
the defendants are tenants. We asked 
the learned vakil for the respondents to 
state the exact position he contended for 
his clients. If we reject the interesting 
but unfounded theory that the Manna- 
dies were themselves landlords, we have 
to see what their status is otherwise. It 
was suggested rather faint-heartedly that 
they may have been inamdars. There is 
not a scrap of paper to support this. 
Then it was argued that under Ex. J 
they acquired a permanent right to be on 
the land not necessarily as tenants but 
as having a sorb of under-tenure on pay¬ 
ment of a favourable quit rent. Now as 
regards lilx. J, a document on which ap. 
parontly the Deputy Collector and the 
District Judge have relied I may at once 
say that I see no reason for holding that 
it is not receivable in evidence. It pur¬ 
ports to have been written by a clerk 
of the Collector’s office, and he boldly 
quotes a statement of a karnani who in the 
discharge of his duty compiled a list and 
the descriptive memoir added to the list. 
It was admitted that excepting for the 
heading which says: 

“that this is an account of the village taken 
from the statement of Chinnayya Asari, karnam 
cf the village," 

the rest of it is a verbatim report of the 
karnam himself. I think that this is 
receivable in evidence as being an official 
record compiled in the course of business, 
under S. 34, Evidence Act. Now as re¬ 
gards the value and effect of this docu¬ 
ment the tenants contend that by this 
document they obtained a right for all 
time to come to cultivate whatever extent 


of land they liked and wherever they 
liked, and to pay only Rs. 50 pet annum 
for such cultivation. There is no doubt 
the language in the document is in their 
favour. I may at once say that I do nob 
agree with the contention of the learned 
vakil for blie appellant that this right 
must be confine 1 to certain particular 
forest tracts and not to the cultivable 
portion of the village. This construction 
would do violence to the language of tbe 
document. The real question is, whether 
such a comprehensive grant can convey 
any heritable right to the grantees. It 
is bo be remembered that wo have nob 
any written grant. The karnam purports 
to embody in this statement an oral pro¬ 
mise said to have been made to the ten¬ 
ants by the zamindar. As the grant is 
vague, there is no fixity of property nor 
fixity of tenure. That such a grant can¬ 
not confer a heritable right was laid down 
in Bhaskarappa v. Collector of North 
Kanara (8). West, J., points out at 
P- 584: , , 

"Even in the Cise of a grant of a definite 
(]uaQtity of land, but of undofiii6d localityj th® 
two eminent lawyers Yorke and Talbot, both 
afterwards Lord Chancellors, said: We ° 
opinion that, in regard to the place . ! 

said lands lie is not described, nor any metboj 
provided by which the same may be ascerUiwa 

such grant.is by reason of the uncertainty 

thereof absolutely void in law." 

Again he says: 

"As there must be certainty in a grant « " 
the area conferred, so must there be L 
to the area, or at least as to the identity 
object occupied, if the occupation is to 
presumption of a grant of acquiescence in 
occupation: talis enim proesumitur titmuB p 
cessisse qualis apparet usus et possessio. 

In the present case there is do ascer 
tained locality: and an indefinite 
to allow the Mannadies to^ ^ 
wherever and whatever they liked is 
a grant which the law will recognize a 
conferring a heritable right. I ®. 
therefore hold that Ex. J did 

a perpetual tenure in favour of the 

ants. There is a further 
case and that is that, even 
the grant was capable of con e 
a permanent right, it is not ^■^*1 ,_ 
against the successors of the j 

who granted it. It was conceded to 
the original grantee is dead an 
there have been three generations 
his time. S. 26. Estates Land Act. P 
vides that except in the case of ® 
made by a zamindar to enable theJX.— 

■(8> [1373*791 3 Bom. 452. 
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to clear the jungle and to bring the 
waste land into cultivation, a permanent 
settlement o{ rent by a predecessor is not 
binding upon the successors. I do not 
want to say that it is not open to the 
defendants to show that the grant was 
made for the purpose mentioned in Cl. 1, 
S. 26, but the burden is on them to show 
that there was a grant of that nature 
and that it is binding upon the present 
zamindarini. But it is unnecessary for 
the landlord to invoke the aid of S. 26, 
as I have held that Ex. J did not confer 
a fixed tenure. 

It was argued before us that even 
though defendants may be tenants, they 
are not liable to pay anything move than 
Es. 50 agreed to under Ex. J. It was 
suggested in this Court that the defen- 
dants have acquired a limited prescrip, 
tive right to continue to hold the lands 
in their holding by paying an amount 
considerably less than what otherwise is 
being demanded in the present suits. 
There can be no question that until the 
present suits were brought the tenants 
nave not been asked to pay anything like 
the amount now claimed against them. 
It may be that by long payment they 
have acquired a right to continue that 
payment, as argued in this Court. But 
that would not oust the jurisdiction of the 
Revenue Court. I express no opinion on 
the amount of rent payable by the te¬ 
nants or on the question of prescription 
raised. My conclusion is that the Reve¬ 
nue Court has jurisdiction to hear and 
determine these suits. I must therefore 
reverse the decrees of the Court below 
and remit the case to the Court of first 
instance to determine whether the land 
in respect of which rent is claimed is 
raiyati land, and what is the amount of 
rent payable by each of the tenants in 
respect of the lands in his possession. 

It was rightly conceded before us that, 

If these defendants are tenants, the mere 
fact that for a long number of years they 

not bar the 

right of the landlord to recover what he 
considers to be reasonable rent. Really 
no question of limitation can arise under 
the circumetanoes, excepting it be in res¬ 
pect of the partionlar sums claimed in 
the suits. The costs hitherto incurred 
will be provided in the revised decree, 
in disposing of the cases the right said 
to have been conceded in the Courts 
below and recorded in para. 41 of the 


) Deputy Collcofioi’s judgment, will have 
to be borne in mind, -Vs regards the 
\aUil 3 fee in tlu^ Court, o award Rs. 500 
and uiiecfc that it he dislrihule:!, if costa 
I are awarded against t.hcm or in their 
favour among the tenants. The costs of 
printing will he similarly distriimled. 

Napier. J.—I agree. The District 
' Judge was undoubfe.Uy in error in sup. 
posing that the copy of (ho sannad liad 
not been properly o.xhihited in the case. 

I am satisfied that, by consent of parties, 
the printed copy was put on the file in¬ 
stead of the original. It is not suggested 
to us that it is not a correct copy, and 
indeed it must be so, being a print made 
for tbe purpose of an appeal to the Privy 
Council. Even if the District Judge had 
been right, he should not, in my opinion, 
have dealt with the case without giving 
the plaintiff an opportunity of producing 
the original sannad. ^^here there lias! 
been a bona fide mistaken belief that a 
document has been properly proved and' 
where that document is of fundamental 
importance for the decision of the ques-' 
tion at issue between tlie parties, an ap-l 
pellate Court should always give the 
party an opportunitj’ of producing the 
proper evidence. The District Judge has 

however considered the case on the as- 

sumption that the copy is a true one, 
and has decided that, although tbe vil¬ 
lage m question is within theambib of the 
zamindari, the zamindar is nob a land- 
• respect of it within the mean, 

lug S. 3 (5), Estates Land Act, and that 
the defendants ^wbo hold possession are 
nob raiyats within the meaning of sub. 

S. 16 of the same section. He has ac- 
cepted tbe theory of original tenure of 
this village and of its dealings by tlie 
British Government which, I think, is 
not supported by the evidence. He con. 
eiders it proved that this village was uob 
originally a part of the zamindari. bub 
bebnpd to the defendants’ ancestors 
and that therefore the inclusion of it in 

the terms of the s-annad could not affect 

their vested rights. During the argu- 
raent on appeal the claim of the defen- 
dants was pub in two ways, one on tbe 
lines of the judgment of the District 
ijourt and the other on the theory of a 
perpetual grant from the zamindar. 

I agree with my learned brother that 
neither of these contentions has been 
made oob. .There is nothing, in my opi. 
nion, in the information gathered from 
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tl\e M ^niial of Madura to su)i- 

puvt tills rlifury of an original grant to 
Icfen I.lilts: and whatever may have 
lieoii t'liLir liglits under the previous 
< iovi'i n!!:cn t. there can he no nuestion 
that, al the time of the cession.Govern- 
iiiGub dealt w i:h Lh‘s village as lieing at 
its own disp<iS',\l unfelteie.l iiy any pre¬ 
vious grants, ft apj^sars from the Dis¬ 
trict Manual tliat the Collector recom¬ 
mended the retention of this village in 
the hands of Govcrnu.cnt for the time 
heing, as it was situale'.l in the hills and 
was occupied hy lawless persons who re- 
(tuirod close ohsorvalion. This proposal 
was acceiited hy tlie Board of Hevenue, 
wlio agreed with the Collector that tire 
liill villages must ho kept under barkar 
manageinont. In pursuance of this policy 
the Culloctor iixed the rent payable for 
the village at 47'o pans by jamabandi in 
180*2, hut no period is .mentioned in the 
document Kx. 0 evidencing this transac¬ 
tion, and it isobviously asettlement forone 
year only. It is clear that this temporary 
arrangement continued for a number of 
years, tmt was subsequently put an end to. 

Bx. (). dated 7th March 1830, is an 
entry in the book containing the orders 
of the Collector of the Madura District. 
It is an instruction to the Tahsildar to 
inform the zamindar that he might col- 
lecu teervai from certain lands in the 
Againalai village as those lands were 
comprised in his Agamalai village and 
not in theadjacent TenkaraiGovernment 
village. It recites that there had been 
a dispute between the Bodinaiokanoor 
zamindar and the Government with re¬ 
gard to the boundary between the two 
villages which dispute had terminated 
in favour of the zamindar. And we have 
in Ex. BB the evidence of a witness 
called during that boundary dispute to 
prove the true boundary between the 
villages. It appears in the form of an 
attakshi given on 1st September 1834, 
and the witness deposed that the land 
in question was in the village of Agama¬ 
lai attached to tbeBodinaickanoor zamin- 
dari. There can be no doubt therefore 
that some time before 1834 the Govern¬ 
ment had decided no longer to retain pos. 
session of this village but bad granted 
it to the Bodinaickanur zamindar. This 
grant was subsequently made permanent 
by the sannad of 1880 I am constrain¬ 
ed therefore to differ from the District 
Judge in his conclusion on this point. 


The next line of argument is that there 
had boon a perpetual grant of the owner¬ 
ship of the village to the raiyat proved 
hy tho statement of the karnam in Ex. J. 
I agree with my learned brother that 
this document is receivable in evidence 
under S. 34, Evidence Act. The state¬ 
ment is as follows: 

“Coming to know that the other raiyats were 
not able to pay poruppuguthagai the kandetha 
porwppugntbagai was fixed for all time at 
R-<. 50 per an num as per the oral orders of the 
late zamindar in I’asli Cl (1852), whatever bo 
the extent of laud cultivated and wherever be 
the place cultivated by these raiyats and the 
said raiyats bad to pay tho same in tbezamin- 
dat’s cutcherry and it was not includsd in the 
village ziinabandi. No documents have been 
secured in writing regarJiug the said lease. ’ 

The contention for tho defendants is 
that they thereby became the laud- 
holders they were not tenants within 
the meaning of Cl. 15, S. 3. With re¬ 
gard to the argument that they were the 
land-holders by virtue of being ‘‘persons 
owning an estate or part thereof I agree 
with my learned brother that this state¬ 
ment by the karnam does not prove a 
grant of title to defendants ancestors. 
Tho village is a forest tract and the 
cultivation is kumabi. All that that the 
zamindar purported to do was to per¬ 
mit the raiyat to cultivate in this pecu- 
liar manner such land as they 

at a fixed rent of Rs. 5U. It is admitted 

that in the same area there are and ha 
been for a great many years, a . 
of tenants nob descendants of the o g 
nal raiyat who are knoi^n as Erae^adee-, 
ami a number of grants on ^arkba^\^° 
such persons by tho manager o 
zaraindari during tlie minority of on 
the zamindars have bean put , 

Ex. 7 series), and there is a 

other evidence showing the same 
which is not disputed in this case. 

existence of these other tenants , 
impossible to hold that the zam 
ever purported to make a grant o 
ship of any definite portion 
It is clear, therefore that the 

are not land-holders. ! ghoffci 

they are nob tenants, as it is no . ■ 
that they hold for the purpose oi ««j 
culture raiyati land in an esta e 
ditioD of paying rent to the Ian - 
It is not necessary at this . j^god' 

the questions raised on this po p|e3 
in a zamindari which 
under Cls. (a), (b) and W- 
S. 3 is raiyati land andS. 23 rai 
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sumption in favour of tlie saminclari. 
That question is one which will have to 
bo decided. If it is found that the land 
in question is raiyati land it ^YilI in my 
opinion be difTicult for the defendants to 
make out that they are not raiyats. 

Tlie contention has been raised before 
us that their liability being limited to 
pay Rs. 50 a year that is not rent with- 
in the moaning of the Act because it can¬ 
not be increased. During tlio argument 
I asked for any authority for this pro¬ 
position or for any case in which it had 
been held that persons holding under a 
zamindar in this manner who were not 
land-holders themselves within the mean¬ 
ing of Sr 3 (5), were still not raiyats 
within the meaning of sub S. lo, and no 
such authority was brought to ray notice. 
It is quite open to question whether the 
right to cultivate as much land as they 
required at a fixed rental of Rs. 50 is 
still binding on the estate. It may bo 
that the defendants can show that under 
the provisions of S. 26, Cl. (l). they are 
entitled to pay only this fixed rent hut 
it rests on them to show this if such 
rent is found to be lower than the rent 
payable upon land of similar description 
in the neighbourhood: videS. 26 (3). 

In the result I agree with my learned 
brother in reversing the decrees of the 
lower appellate Court and remitting tlio 
cases to the Court of first instance to 
determine whether the land is raiyati 
land and what is the amount of rent pay- 
able by each of the tenants in respect of 
the lands in his possession. 

S.N./r.k. Cases revutled. 

A. I. R. 1919 Madras 765 

SADASIVA AITAR AMD SpENCER, JJ, 

1 . . « M a Sivan and another — 
Plaintiffs—Appellants. 

V. 

Secy, of Sia/e—Defendant—Respon. 
dent. 

^Second Appeals Nos. 1401 and 1402. 

26th September 
1918, against decrees of Snb-Judge., 

fnd 230 ofToie." 229 

ground required for commun.l purpoee" 
niu»t be deemed to bo excluded. ^ * 

A whole inam village was graut^ to pUIntifl’a 
•ocostorB by a former ruler of TaDjore Thf 
wnirf or deed of grant recited that the gVant was 
of the entire village on 8ammaniyam*'‘b98lde5 


poramboto ■’ Tho |>l,iitili/T was ojoctod by the 
otticors of ^ovrriiinf 111 /imin a cremation 
in tbc vjllaijoon which lio was alkKod lo have 
encroached. I'laiiilid ilicd tb,. pro-jnut suit 
claimiDR owuei-sliip of (li.' cvemati.)ii ground 
under the lenii-i of llie grant ; 

Ucl'l : that tlic words |)or.ainl.i»ki'” in 

Ihc iil.tni title ih'cd sliniild be coiii-triied ex* 
eluding bnniinir iind burial ground and other 
p'^rlioiis required for coiniiinnal pnr|t,-;:e-i wliieli 
aro vested iu tho (lovornmeut as tin.-.iei-s for tbo 

[ P 7<;i; C >\ 

J . li. Jiajntii'htiiidi'o .[/i/nr —for .\p. 

pollant. 

I . liamesam—loi Respondent. 

Spencer, J. These second appeals 
are brought against tho judgment of the 
Subordinate Judge of Kumbakonam con¬ 
firming the judgment of tho District 
Muosif of Yalangiman dismissing two 
suits instituted against the Secretary 
of State for India for the recovery 
of portions of poramljoke land corn- 
prised in Survey No. 0o;'2 corresponding 
to I’aimash No. .^09 in the village of 
fiovinda]iurani, from which the plaintiffs 
wore evicted by order of Government 
officers under the provisions of Act 3 of 
1905, and for damages for the unlawful 
felling of trees standing u|)on the said 
land. The village of Govindapuram is a 
whole inam village granted in 1809 by 
Pratap Singh Raja Sahib, one of the 
former rulers of Taojore. The entire 
village was granted to the inamdars “in 
free tenure, exempt entirely from pay. 

ment of revenue or rent,” which is the 

meaning of sarvamaniyam. The original 
grant is not available, but wo have the 
title-deed (Ex. K) issued by the Inam 
Commissioner in 1865, wherein the 

grantees’title was acknowledged by the 
Government Lo the sarvamaniyam village 
of Govindapuram claimed to be of i ri5 
acres of dry land, 21615 acres of wet 
land and 54'29 acres of garden land be- 
sides poramboke. The portions alleged 
by the defendant to have been encroached 
upon by the plaintiffs are classed as 
sudda rudrabhumi or cremation ground, 
and the^ substantial question to be now 
decided is whether upon the construction 
of the grant, these portions passed to the 
grantees under the words “besides po¬ 
ramboke.” 

These words occurring in similar deeds 
of grant have been the subject of judicial 
interpretation and inVetikataralnammah 
v.^ Secy, of State (l), Benson and Sundara 
Aiyar, JJ., laid down that the effect to 

(1) A. I. R 1914 Mod. 483=:37Mad. 9C4(Dote-j 
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lie ^ivon to tbo-ii must depend on the evi- 
dciK'O ;u'!ilai)le in each case and the 
eircuMistancos attending the grant. In 
tho c.isu that they were then considering, 
the' hold that, as tlio stream in question 
was not a large one and was not connec¬ 
ted with any SNStcm of irrigation by 
Government and as the Britisli Govern¬ 
ment had shown no intention at any time 
to derogate from the original grant, the 
channel must belong togetlier with other 
poramboke to the inamdar. At the same 
time, the learned Judges cited the case of 
Papala Nar,i)fana<iwm!i Naidu v. Secy, 
of Stnte {2) tind expressed their concur¬ 
rence with tho view therein taken of the 
meaning of the words '‘besides porara- 
boke that they should not be interpre¬ 
ted as an acknowledgment by the Govern¬ 
ment of India of the inamdar’s title 
to all kinds of poramboke. In Papala 
Narayanasawmy Natdii. v. Secy, of 
Stole (2), Benson and Bakewell, JJ., 
observed that 

"it could never be supposed that the Govern* 
nient, in making; a grant as a reward for services 
rendered, included in the grant tho property of 
priv.ite persons, or tho communal property of 
the villagers, such as temples threshing floors, 
cattle-stands, burning grounds, or i the like, or 
public roads simply 'because they are included 
in tho area of tbe village a.^ shown in the village 
and survey accounts, and are not in terms ex¬ 
cepted from tho grant.,” 

In the village of Govindapuram we 
find from reference to the Inam Register, 
Ex. 20, that the entire area of the village 
being 411 acres 25 cents, 354, acres 99 
cents, consisted, at the time when the 
register was written up, of wet and dry 
fields, topes and gardens, leaving 86 acres 
26 cents to be deducted for poramboke. 
Below this there is a note that the po¬ 
ramboke consists of houses and backyards 
about 44 acres 37 guntas and 5 annas in 
local measure, and pathways, roads, irri¬ 
gation channels, tanks, river, sites of 
pagodas, burning grounds, etc. Now as 
regards public roads the Government has 
divested itsolf of its rights over them by 
directing them under S. 49, Local Boards 
Act (5 of 1884), to be vested in the 
District Board, a statutory body con¬ 
stituted for the maintenance of roads and 
for other objects of public utility. As 
regards irrigation channels, rivers and 
tanks, the beds would, under the autho¬ 
rity of Papala Narayanasaxemy Naidu 
v. Secy, of State (2), ordinarily remain 
vest ed in t he Government which under 
"Tay 141.0, 261. 
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Act 7 of 1865, has the control of irriga¬ 
tion in this Presidency. Lastly, as 
regards sites of pagodas, burning grounds, 
etc, which word ‘ etc,” must also include 
public threshing floors, cattle-stands and 
unassigned house-sites and backyards, 
Government is the custodian of the 
rights of the public and could not be 
deemed to have permanently assigned 
over such property to individuals for 
their private use without a derogation 
from its trust. The legal title has all 
along been in the Government in respect 
of such communal land for the sake of 
convenience, and therefore the Govern- 
ment could, at tbe time of tbe grant, 
have assigned to the inamdars what 
rights it possessed in these sites; but it 
could not have done so without a viola, 
tion of its trust to the community to 
preserve the land for communal use, and I 
think that we should not assume, with¬ 
out clear proof, that tbe Government 
intentionally committed a violation of 
trust. The lower Courts were, there-' 
fore right in dismissing these suits and 
as the second appeals fail on the merits, 
without deciding tbe question of limita¬ 
tion, they must be dismissed with costs. 

Sadasiva Aiyar, J.— In Secy, of 
Slate V. Ragiitiatha Thathachariar (3j, 
I said at p.34 (of 24-11. L. J.) 

“The word ‘poramboke’ is loosely used in 
many senses. Whatever land does not yw 
revenue to Government is usually known 

poramboke though several kinds of lands may 

included in it.” 

So far as Papala NarayanO'Saxowj 
Naidu V. Secy, of State (2) decided that 
burning and burial grounds, temple sites 
and public roads remain vested in Govern* 
ment in trust for communal purposes, 
notwithstanding the grant of a whoe 
inam village including the poramboke. 
concurred with that opinion ^ 

in Secy, of State v. Bagunathd Tham- 
chariar (3) and I still adhere to ^ 
nninion. So far as VenJcataratnamrn<i^ 

S^’Cy. of State (l) decided that riv 
porar bolces and channel porambokes co 
tained N^ithin the ambit of a 
manyam whole inam village did not P 
to the inamdar by the grant, that op 
nion must be deemed to have been ov 
ruled by the recent decision of the 
Council in the Urlam case, see 
kuri Balasurya Prasadha Boxo * 

of State (4). The preseDtcas 0 j_^^' 

3) l.l91^^MadrT<a=lQ I* 0. 41* 

4 ) 119173 41 1 . 0 . 98 , 
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relates to burning ground poramboke and 
that in my opinion, continued notwith¬ 
standing the inam grant of the village 
to vest in the Government as legal 
owner in trust for communal purposes. 
The legal ownership of Government as 
regards burial and burning ground poram- 
bokes and public road porambokes in 
inam villages is no doubt, of a different 
character from its legal ownership of 
cultivable waste lands in raiyatwari vil. 
lages (legal ownership over the latter 
involving much larger powers of grant, 
auction sale, ejectment, direct possession, 
subjection to various and indeterminate 
kinds of uses, etc., than their legal right 
of ownership of communal lands like 
burning grounds, etc., set apart for par¬ 
ticular portions of the community), but 
both kinds of lands arc the subject of 
the Government's legal ownership in the 
very real sense so far as trespassers are 
concerned. 

The contention of Mr. Kamachandra 
Aiyar, therefore that the Sudra com¬ 
munity is the legal owner even on the 
findings of the lower Courts and that the 
Government had no right to eject his 
clients while his clients were in lawful 
possessions, the Government being not 
the legal owner, cannot be upheld. The 
members of the Sudra community may 
form the objects of the trust but the 
trustee and legal owner is the Govern¬ 
ment itself. 1, therefore agree that the 
second appeals must be dismissed with 
costs. 

S.n./r.k. Appeals dismissed. 
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SE3HAGIBI Aiyar and Phillips, JJ. 

Secretary of Plaintiff—Appel- 

lant. 


v. 

Eosanyadi Shitaramappa and others 

Defendants—Pvespondents. 

Second Appeal No. 57 of 1917, Deci¬ 
ded on 14th November 1918, against de- 
oree of Diet. Judge, South Kanara, in Ap¬ 
peal Suit No. 126 of 1915. 

(a) Land Tenura-Mulgeni tenure-Dealh 
of mtilgenigar without iiiue-Rigbt doe« not 
eiCDcat to Government, 

An esseniial incident of a molgeni tennro ii 
tbaton failure of heir to a mnlgenigar, his rights 
revert to tho mugar from whom the molgeni was 

‘0 Government. 

It/af. 891 (P.C.); 17 Caf. 826 and 80 All. 486 
-Ow. IP 708 011 


(b) Land Tenure--Mulgeni tenure. 

A mulRoni teimrc is not of the same character 
as a porniancDt Ichm). [t 76^ (j 2] 

V. liamcsiim—[or .'Vppcllanfc. 

B. Sitarama Row—iov Respondents. 

Judgment. Tlio iiuestion in tliiscaso 
is whether the right of a mnlgenigar es¬ 
cheats to the Governinont on tho death 
of the last owner dying without issuo or 
whether it reverts to the mulgar from 
whom the mulgeni was aciiuired. This 
question is not uncovered by any direct 
authority. If a mulgeni tenure is of tho 
same character as a permanent lease, on 
the authority of the Judicial Coramittoo 
in Sonet Kooer v. Himmnt Bahadoor (l) 
the right would esclieat to the Govern, 
uient and would not revert to ‘the land¬ 
lord. Therefore tho question is, what 
are the characteristics of a mulgeni ten¬ 
ure. In tho 5th Raport, Vol. 2, p. 78, 
it is pointed out that on the deatli of the 
mulgenigar the right would revert to the 
mulgar, just as tiio niulgar’s property 
would escheat to tho Government in case 
he died {issueless. Similar observations 
are to be found in the report of the Col¬ 
lector in the same report at p. 481. The 
learned Government Pleader suggested 
that this is not a statement “of fact but 
an inference from ^ideas relating to the 
feudal tenure. "We are unable to agree 
with this contention. The 5th Report 
was a collection of facts and statements 
laid before the House of Commons and 
there is no reason to suppose that the 
Collector and the other officers vrere in¬ 
fluenced by feudal notions in making the 
above statements. In the minutes of 
Sir Thomas Miinro at pp. 71 and 79 a 
similar statement occurs. In Timmarsa 
Puranik v. Badiya (2) an extract is made 
from the report of Mr. Chamier speaking 
on behalf of the Board of Revenue, which 
also shows that the tenure would revert 
to the mulgar. 

Then there is an observation of Benson, 

^yiri^idyapurnaThirthaswami v. Ug. 

gannu (3), wherein .the learned Judge 
accepts the view contained in the earlier 
reports. That was a case in which the 
question was whether a mulgar or a mul- 
genigar should pay the increased assess¬ 
ment levied by the Government. After 
the decision of the Full Bench the Gov¬ 
ernment of Madras collected opinions 
on the advisability of legislating on the 

(1) [1878-761 1 Cal. 391=3 I. A. 92 (P. 0.). 

(2) H8C4-66] 2 B. H. 0. R. 66. 

(8) [1910] 84 Had, 281=7 I. 0. 321, 
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qU'.i''ian of increased assessment. In 
tlunt- lirial order, which isG.O. No. 2151, 
di*ed l"^‘!i -Tu!y 1012, the riovernnient 
•MV referenco to niuKeni leases: 


A< loii:; a> the rent jiaid. tlio tenant cannot 
ho ovictnl ii’.d e\eri when ii U impahl the land¬ 
lord, oti evi' tine* I lie teaaut. i> liahle f.;r the iin- 
I'rovonn-iit-; wliic’ti the tni.mt has made. On 
Idikito .'f Ijfir- thi“ tenant’? interest ordinarily 
lip>:s to till' hui-llord." 


'J. hus wo Itave the opinion of a'Oollector, 
of the Ih ard of Revenue of tliat experi- 
enced aiin-inistrator, Sir Tliomas Muoro, 
of the Government, and of the High Court 
in favour of the contention that an es¬ 
sential incident of mulgeni tenure is that 
on faiiure of heirs it lapses to the raul- 
:;ar. In those circumstances the decision 
iti Sonet hocer v. Himmut Bahadoor (l) 
is not applicable to the present case. As 
pointed out hy Mr. Sitarani Row, the 
view taken by Sir Charles Sargent in 
Vuenlatrinja v. Shivramhhat (l) and 
Tammjfi v. Timapa Ganpaya (5) is also 
in favour of this view. It is true that in 
these c.ases there was aconditiourestrain¬ 
ing alienation. But it was held that such 
conditions were not void. If it were a 
l)ermanont heritable tenure to w!)ich the 
landlord has no manner of right, such a 
condition would bo void under'thegeneral 
law as well as under S. 10, T. P. Act. The 
-fact that that condition was held not 
irepngnant to the grant is another ground 
'for liolding that a rnulgeni 'tenure should 
inot be regarded as of the same character 
lis a permanent lease. In Parameshri v. 
Vittnppa Slianbaga (6) the view taken 
in 7 Bombay was accepted by Bashyam 
Ayyangar, -T. Nil Madhab Sikhdar v. 
Narattam Sikhdar (7) and liam Dihal 
liai v. Maharaja of Vizianagaram (8) 
relied on by the Government Pleader do 
not take the case further than Sonet 
Kooer v. Himmut Bahadoor (l). For 
these reasons we are of opinion that the 
decision of the District Judge is right and 
that this appeal should be dismissed with 
costs to be paid in three months. 


S.n./b.tc. Appeal dismissed. 


(4) 

(5) 
(6 
(7 
(8 


18831 7 Rom. 25G. 
.1883) 7 Bom. 262. 


1003 

11890 

1908 


26 Jfad. 57. 
17 Cal. 826. 
30 All. 488. 
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Aylino and Seshagiri Aitar, JJ. 
Krishna /.vcr—Plaintiff—Appellant. 

V. 

Swaminatha Iyer and Defen¬ 

dants—Respondents. 

Civil Appeal No. 160 of 1917, Decided 
on 22nd February 1918, against decree of 
Temporary Sub-Judge, Tanjore, in OHgi. 
nal Suit No. 28 of 1016. 

Hindu Law—Widow—Suit by reversionen 
—Suit compromised—Reversioners to take 
property on widow s death—One reversioner 
dying before widow — Reversioners took 
vested interest under compromise and sur¬ 
viving reversioner cannot claim wholly by 
survivorship. 

A suit by two of the reversioners of a deceased 
Plindu against his widow for a declaration that 
an alleged wilt by tbe deceased was not geouiaa 
ended in a compromise which provided that the 
property should go to the reversioners on the 
widow’s death. One of the reversioners having 
predeceased the widow, the survivor claimed the 
entire property, on the death of the widow to 
the exclusion of the deceased reversioner’s sons: 


Hchl: that by the compromise, the reversioners 
took a vested interest in the property which did 
not pass by survivorship, but was heritable and 
divisible between the two donees. [P 769 C1] 

T. K. Muthuhrishna Aiyar and y. 
Muthuswamy Myar —for Appellant. 

A. Krishnaswami Aiyar—'tor Respon 
dents. 

Judgment. —The facts of the case are 
as follows: One Kuppuswami Aiyar was 
the last male owner of the properties in 
suit and of otlier properties. He made 
a will under which his mctiier,bl3 widow 
and his natural brother were tbe legitws- 
Original Suit No. 27 of 1901 was brought 

by the widow ^linachi against her mother- 

in-law Seshiammal and against her hus¬ 
band’s natural brother Srinivasa 
disputing the genuineness 
The suit ended in a compromise, 

Thus the widow's claims vvere settle . 
Thereupon two persons claiming tbeffl- 

selves to be the nearest reversioners o 

Kuppuswami Aiyar sued in Original bui 
No. 32 of 1902 the widow, the mother 
and the natural brother for a 
that the will was not genuine. ® 
also ended in a compromise, Ex* 
present suit is by one of the t^o P 

tiffs in Original Suit No. 32 of 1902 
declaration that he was solely enti 0 
the property secured under the comp 
mise. It may be mentioned that the ® ^ 
plaintiff in Original Suit No. 33 o . 

predeceased Seshiammal. 

died a few months before the presen 
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Plaintiff's case is that ascf the two plain¬ 
tiffs who got the compromiso deciee, he 
alone was alive when Seshiammal died, 
the heirs of the other plaintiff are not 
entitled to any rights. The compromise 
provided for the property being taken 
possession of on the death of Seshiammal. 
We are unable to agree with the appel. 
lant that the two plaintiffs did not take a 
vested interest in the property. The 
widow of the last male holder having 
been bought off by the mother by the 
compromise of the previous litigation, 
she was virtually the full owner of the 
property of Kuppuswami, with theexcep. 
tion of some of the properties given to 
natural brother. It was competent to 
Seshiammal to have alienated the property 
in any way she liked. Consequentlv the 
comprorbise which secured to tbo'thon 
plaintifls rights dependent upon the death 
of Seshiammal was a vested interest: sea 
S. 19, T. P. Act and Eewmi Persad v 
Mt. Rddka Beehj (l) and Bhagahati 
Barmanya v. Kali Ckaran Singh (2). 
This vested interest under the Indian 
law does not pass by survivorship, but is 
heritable and divisible between the two 
donees. We do not think they can be 
said to have sued or obtained the proper- 
ties as reversioners because they were 
not reversioners to Seshiammal. In this 
view, the Subordinate Judge was right in 
holding that plaintiff is not the sole 
owner. 


Madras 7G9 


But ho was wrong in refusing to givo 
a decree for partition. We must reverse 
the decree of the Subordinate Judge and 
direct him to givo a decree to plaintiff 
for ooe-half of the suit properties in¬ 
cluding in those words also the proper¬ 
ties for which the suit properties may 
have been exchanged. Plaintiff is en- 
tried to mesne profits at the rate ad¬ 
mitted in Ex. III.B. Future mesne pro- 
fits from the date of Ex iri-B up to de- 
livery will also he provided for. Appel, 
larit must pay the reBpondonfs costs in 
this Goort. Costs in the lower Court will 
be provided for in the revised decree. 
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9.N./R.K. 


Appeal allowed. 
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Wallis, G. J. and SKsiiyvnnu Aiyar, J. 

Eimnni linohavnchriryuhc am} other's 
—Plaintiffs-Appellants. 

V. 

Epun Goi;/';/,/(,sf,r/—Defendant—Res- 
pondent. 

Second Appeal No. 1700 of 1010 IK> 
cided on 18th April lOlS. again^^t doerre 
of Temporary Sub Judge. Nellure. in 
Appeal Suit No. 17 of l9lo. 

Cosharer—Perpetual lea.se by majority of 
cosharers i$ not ordinarily binding on dis- 
aenling minorily-Suit by minority to set 
aside lease is maintainable. 

.A lease of common land granted in perpetuity 
by a majority of the cosharer landlords is not 
binding on the dissenting minorit^ , except ( 1 ) 
whore there h a custom authorizing'sucb a lease 
or ( 2 ) in a case of unavoidable necessity or (.S) 
where the Je,ise Is obviou'lv benedcial to .all the 
sharers. 

In such a case the minority can sue to eicet 
the lessee, and their roiueilv is not limited to a 
suit for IS. partition of their -hares : IS Cal. 10 • 
ly Cal. (/'C.J:2« Caf. 223 and A. I. Ji. 
1914 Cal .577. Dist. 770 c l] 

The proper decree to bo passed in such a juit 
is to declare that the lease is not binding on 
the plaintiff.^ and to direct that thev should be 
put ID possession for themselves and on behalf 
of the other cosharers. [p 770 C 2 ] 

A. Krisknaswami Aiyar—lot Appel- 
lanbs. 

L. A. Govindraghava Aiyar and L 
Venkataragkava Aiyar—tot Respondent. 

Judgment.-The suit is by a few 
sharers of samuJayam or common lands 
for ejectment against the defendant, who 
has obtained a lease of it from the other 
shareholders. The lessee is himself a 
coshavor and the karuam of the village. 
The lease is a pcriiianenb one. The 
extent mentioned is GO acres, but it has 
been found by both the lower Courts that 
it comprises nearly 240 acres. Thero is 
a danse in the lease to the effect that 
the property should be regarded as com¬ 
prising only 60 acres although the actual 
measurement may be more or less. The 
District Munsif held that the lease was 
not binding and decreed joint possession 
to the plaintiffs with tbs defendant. On 

.Tndgo rightly 
held that the decree for joint possession 
was wrong. His view was that, as the 
lease was given by a majority of the 

shareholders, it is binding on the plain, 
tiffs. 

The principal question argued in second 
Appeal 18 whether a majority of cosharers 
can validly grant a perpetual lease of 
common property. The Courts below 
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Inve I'c.'UiKi th;it it luis not been itrovcd 
rhat. tlicv^ i? a custom authori/cin^ the 
ir y f () impose their will upon the 
iciiairitA'. U is now settled law that, 
imloss for unavoidable necessity, a trustee 
cannot ;^ranb a permanent lease of trust 
property; see Pniii ii la j'i»i Chethi v. 
Dcivo-^P'itynniieii Vnn/Jara Sonnndhi (l). 
ft lias also been hebl that a karnavan of 
•t Malabar tai wad cannot grant a per¬ 
manent lea-^e except under exceptional 
circumstances. Tiiesaine rule applies to 
tlie managers of Hindu families. At best 
tlio position of the majority iu this case 
can only be regarded as that of managers 
of joint property for tlieinselves and on 
behalf of others. Prima facie therefore 
their ;iciion in granting a permanent 
lease is ultra vires. Tiie learned vakil 
for the respondent referred to the fact 
that the lands wore waste and that it 
was a prudent act of management to 
grant a permanent lease. Under the 
Madras Ustates Land Act, in exceptional 
circumstances, the landlord for the time 
lieing is [lermitted to grant leases on 
favourable conditions. Even such a 
lease is not binding upon the successor. 
|A fortiori a lease granted in perpetuity 
;by a fraction of the shareholders should 
not be regarded as binding upon the dis¬ 
senting minority. Mr. Govindaraghava 
Aiyar argued that even if the lease is 
beyond the powers of the majority, the 
only remedy open to the plaintiffs is to 
sue for a partition of their shares. 

^Y6 are unable to agree with this con¬ 
tention. Watson Si Co. v. Bamchund 
'Dutt (2) was strongly relied on. In that 
jease the propriety of the lease was not 
questioned. What the Judicial Com¬ 
mittee decided was that it was not open 
to some of the shareholders to claim 
joint possession with the lessees who 
were let in by the other cosharers. 
Lachmosivar Singh v. Manoirar IloS’ 


sein (3) is also to the same effect. In 
Ma/lan Mohun Shaha v. llajnb Ali (4) 
it was held that a cosharer being in 
possession, another cosharer was not 
entitled to sue in ejectment against him. 
In Dhakhyani Debt v. j\Iaiia Bout (5) 
the Courts implied an assent on the part 


of dissentients from the fact of their not 

( 1 ) A. I. R. iyi7 P. C. 38=40 Mad. 79 

1.0.722=44 1. A. 147(P.C.). 

(2) 118911 18 Cal. 10=17 I. A. 110 (P.C.). 

(3) 18921 19 Cal. 253=19 I. A. 4PfP.C.). 

(4) [1891] 28 Cal. 223. 

(6) A. I. R. 1914 Cal. 577=22 I. C. 066. 


objecting to the lease for over ten years. 
These authorities do not hold that, 
where a lease is found to be invalid, the 
lessee should be maintained in his pos¬ 
session leaving it to those objecting to 
his lease to sue for partition as their 
only remedy. In the present case we 
are unable to agree with the learned vakil 
for the respondent that it was a prudent 
act of management to grant a perpetual 
lease of such a large extent of property. 
We cannot help feeling that the karnam 
who must have known more or less the 
real extent of the property heliad taken 
on lease, took undue advantage of the 
ignorance of the other cosharers in 
obtaining a permanent lease and in get¬ 
ting the clause, we have referred to al¬ 
ready, inserted in it. 

In our opinion the proper decree to be! 
passed is to declare that the lease is not 
binding on the plaintiffs and that they 
should be decreed possession for them¬ 
selves and on behalf of the other co-i 
sharers. We must therefore reverse the 
decrees of the Courts below and grants 
decree as above indicated. The plaintiffs 
are entitled to their costs against the 
defendant in this and in the lower appel¬ 
late Court. As they were content to 
liave a decree for joint possession in the 
first Court, we make no order as to costs 
in that Court. 

S.N./r.K. Appeal allowed. 
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Oldfield, J. 

Savarajulu Nayudu and others Idt®- 
—Accused—Petitioners. _ 

Criminal Eevn. No. 841 of 131^ 
>iminalRevn. Petn.No. 682 of 191 ”,te¬ 
nded on 3rd April 1918, from judgmen 
)f Sess. Judge. North Arcot. in Criminal 

\ppeal No. 85 of 1917. _ --g 

Penal Code (I860). S8. 34. 323 325, 336 
ind 392—Grievous hurt caused j , 

>ery—Absence of identification of o 
—Separate charge against each accuse 
specification of common intention o ^ 

grievous hurt—Conviction under 3. _ ^ 
bad-Order under S. 106. Crimin*! F. C., 

legal—Criminal P. C. (1898), S. 10 . 

Accused 1, 2 and 3 were charged wit 
entered the complainant’s house, - jjb 
bis ear-rings. The right-ear was cu 

the ear-ring and the left ear waso® 

cused were charged separately and tne 
?peci6cation of a common intention 

grievous hurt. oofi and 392- 

Accused 1 was convicted under bs. oi 
the second under Ss, 326, 826 and » 
third under Ss. 325 and 392,1. F- 
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the Sessions Judge substituted couvictious under 
Ss. 5325 find 392 with S. 109 as regards accused 1. 
'I’he accused wore also ordered to furnish security 
under 3. 10(5, Criminal P. G.: 

Held-. (!) that as the identification of the jior- 
son who iiitlictcd the grievous injury was not 
made out, and as there was an nbsencu of coni- 
niou iiiloiit, the conviction under S. 325 was bad 
for which must he substituted convictions under 
S. 323; (2) that the order under S. 100 was not 
illegal even though there was tecbuicallv no 
breacli of the public peace by the accused. 

U'771 C 1] 

A person who enters on another’s premises and 
uses violence to him and deprives him of his pro¬ 
perly commits a breach of the peace in the wider 
sense of the expression: 29 190, list., 1 

N.n'.l'. H.C.i:. 151 and 30 7 . C. 435, not 
■ippr. tP772Cll 

T. Hangashariat —for Petitioners. 

Public Prosecutor—iov the Crown, 

Order.—The undisimted facts are that 
the three accused, resentinj,* comidain- 
ant 8 conduct,entered tho house, wliero 
he was working and attacked him. His 
ear rings were removed, ono being cut off 
with his riglit ear and the other torn 
from his left. The accused were origi¬ 
nally convicted, accused 1 of olTences 
punishable under Ss.326and 392,1.P. C., 
accused 2 under Ss. 326, 325 and’l09,and 
accused 3 under Ss. 325 and 392,1. P. C. 
The learned Sessions Judge, for reasons 
which are not clejr, substituted convic¬ 
tions under Ss. 325 and 392 with S. 109 
as regards accused 1 . 

Tho first objection to this, that the 
conviction should bo un.ier S. 333 not 
32o, must 1)0 sustained. The only griev¬ 
ous hurt disclosed by the evidence is the 
injury to the right ear. For the loft ear 
has healed and is intact. But the learned 
Sessions Judge conceded in eH'ect tliat 
identification of the accused, who caused 
[that injury, was impossible on the evi¬ 
dence. He convicted because all three 
accused having joined with one common 
intent, it was immaterial which inflicted 
the wound. Each accused however was 
charged separately without any allega¬ 
tion of any common intent that an incised 
wound should be caused, the charge on 
acoused 3 in particular excluding the 
existence of such intent, since it was 
limited to S. 32d and was therefore in¬ 
consistent with bis responsibility for the 
use of a kuifo. The charges as framed 
jdid not admit of the application of 8 . 34 
and accused can accordingly be held 
answerable only for the general ' violence 
used. Convictions under 8 . 323 must 
therefore be substituted for those under 


S. 32o. Tho cemvictions under S. 3|i2 
are attacked bcc;ui;=o thorn is no evidence 
that tho aceiise<l kept tho jounls, since 
they may have fallen on tbo ground, and 
complainant admits tbat bo tlid not'look 
for them there; and since iho Icamed 
Ses.^ion Ju.lgo found that 

".nccusod wore not common rohl),-ix ,in.l inloaJ.-,! 
rather to punish cjmpluin.nu ilmn lo >(,..,1 l.j,; 
car-riuus.’* 

There was however evidence f.liat fcliey 
took the jewels from conijilainaut’s oars 
and it was for them to show that tlioy 
did nob do so in order to keep them. 
The punishment which, as the learned 
Sessions Judge held, they meant to inllict 
on complainant, may as well have been 
by deprivation of his property as by caus- 
ing pain. This oltjection therefore fails. 
In view of the .substitution of !^. 325 fni- 
S. 32i> the sentences of rigorous imprison- 
rnont are reduced to one inonfli in tho 
case of each accused. The lines and sen¬ 
tences in default are confirmed. The 
orders to give security are, it is argued 
not authorized by S. 106. Criminal P. c', 
because accused have not been convicted 
of assault or .other offence ‘involving a 
breach of the peace,” assault including 
only the offence specified in Ss. 351 or 
o5b, 1. P. 0., and the breach of the peace 
contemplated being a breach of the pub¬ 
lic peace, not one committed as this was 
on private premises. The order against 
accused must be justified, if at all as 
one of the latter class: and it seems to 
me lo fall within it. The English law 
is not a guide to the construction ofS. lOG, 
since under the Criminal Law Consolidal 
tioa Act, 18G1, security may be rerjuired 
on conviction of any offence except mur- 
der; and I have not been shown and can- 
not find that the expression “breach of 
the peace" has any recognized or definite 
meaning m England as including only 
breaches of the public peace or otherwise. 

In India also it has nowhere been de- 
hned. But the reference in .S. 504. 

c in? r peace” and in 

b. 107, Criminal P. C.. to persons “likely 

0 commit a breach of the peace or disturb 
the public tranquillity.” show how the res¬ 
tricted interpretation of S. 106 claimed by 

accuMd could and presumably would, if it 
had been intended, have been expressed. 
iNeither rioting nor assault, the twe 
offences specified in the latter section 
uecessarily involves a breach of the pubJ 
Pc peace; and there is therefore no ground 
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for i::'' ’.['I'l'f’tion of the doctrine of 

f»M.- I'Mii uentM’i*^. 

4 

Liiti ci-^e relief on hv the no- 

cu-ni, Miitlii'i ('li''tti V. Evippior (l), 

:i'i I t.'iO two C^-'.lcnrt'i CA=es roferroil lo 
Hicroin !iro not relevant, since they cteci le 
tii'it ofjlv an actual hreacli r)f l.he peace 
niu^t l>o an element in tlm oll'enco esrah. 
iislie'i, hoforo S. lOG cm I'O apj^liel. In 

Qiuen V. Kiailiiii'i (-) it wa-. nodoiih'-, 

hold l')y a sin;4lo -fu.lfje that S. 2-‘'()(m0an. 
infi presumahly R. -ls!>)of the Codo then in 
lores {can'f?p:;n'lin 4 witii S. lOG) referred 
only to oMenca.s ac'ainst the tran- 

(luillilv. lUit tho former, lik(3 the latter 
provision, refers to the breach of the 
peace only generally au<l the judgment 
4 ivcs no reasons for restvictins the ap- 
plication of tho terms used. In Muthu- 
rahka Tlicvan, In re (3) Siiencer, .1., 
without distinguishing betw'oon hmaches 
of the public and other peace, held that 
robbery was not an offence involving a 
breach of the peace; hut he also gave no 
reasons for his conclusion and apart from 
the distinction referred to, which ho did 
not mention, I am respectfully unable to 
follow him. When, as is the case, that 
distinction is supported by no clearer 
authority and is not required by the 
wording of the section, it should not, in 
my opinion, he recognized. That tho con¬ 
duct of persons who enter on premises 
where their enemy is, use violence to 
him, cut and tear his ears and deprive 
liim of his jewellery involves a breach of 
the peace in the wider sense of the ex- 
pression needs no demonstration. The 
lorder • was. in my opinion, proper and 
must stand as part of the sentence. 

The criminal revision petition is al¬ 
lowed to the extent stated as regards the 
sentence of rigorous imprisonment and is 
dismissed in other respects. 

S. N./r.K. Petition partly alhwe'1. _ 

" (1) U906 20 Mad. 190. 

(2) U872 4 N. W. P. H. C. R. 164. 

(3) [1915 30 I. C. 435. 

A. 1. R. 1919 Madras 772 
Abdur Rahim and Oldfield, JJ. 

Puzhahkal Edom —Appellant. 

V. 

Mahdeva Paiier—Respondent. 

Appeal Suit No. 344 of 1916, Decided 
• on 8th November 1917, against decree of 
Sub-Judge, South Malabar, in 0. S. No. 
49 of 1915. 


. Mahdeva Pattar 1919 

Civil P. C, (1908). O. 39 —Injunction ret- 
training karnavan from contracting ioant 
for managing tarv^rad property—Loans con¬ 
tracted for necessity—Both tarwad and kar- 
navaii are liable for debt—Malabar law, tar¬ 
wad. 

lu u suit by tho ttieiiibtra of a tarwad to rt>- 
ni(iV') I he karnavan from office, the Court passed 
ail iiijiniclion restraining the latter from con¬ 
tracting lo.ans to manage the property. The 
kaiiiav.m nevertheless borrowed money for the 
neci-s-arv purposes of the tarwad while the in- 
juncliiiti w iu force. In a suit by the creditor 
for repa > merit l f the lean. 

JIcPI: that the oilect of tbc injunction was 
what was la'd down iu 0. .39, and that both the 
Karnavan and the tanvad were liable for the 
debt;7’/-K.vf Co. v. McKeniie Mann& 
Co. (191.')) .- 1 . C. 750, Diit.) 9 All. 497 and 
25 .W.m,FoU. LP 773 C11 

C. V. Ananthakrishna /Ityar—for Ap¬ 
pellant. 

T. R. Ramehanilra Aiyar and A.S. 
Venku Aiyar —for Respondent. 

Judgment.- The first question argaed 
before us is on the merits of the case. As 
a matter of fact, money was advanced by 
the respondent as alleged by him, and we 
think thero was necessity on the part of 
karnavan, who held the office previous to 
the ap))ellant to borrow money for tar- 
wad purposes. As regards the fact of the 
advances, the only evidence is on the side 
of the respondent which supports his case 
and that case is corroborated by the pro¬ 
duction of receii^ts obtained from differ¬ 
ent persons to whom payments were made 
either on account of maintenance, or saJa- 

ries or for payment of kist. No doubt 
the respondent himself was in debt to a 
large extent but be gives evidence that 
he borrowed money from different per¬ 
sons in order to make aloantoAnui 
Achan. lie brought the loan to thenotice 
of the Court and it must have been known 
to the appellant in the suit. 

On tho question of necessity theEdotn 
consists of IGO memhers and the income, 
all told, taking it at the highest, does no 
amount to more than Rs. 12,000 a >ear 
and the admission of the appeR®°t him¬ 
self is to the effect that unless lang® 
trees are leased from time to time the in- 
conne is not sufficient to meet the main¬ 
tenance charges, after paying the 
sary outgoings. There is evidence ° 
that at the time when Andi Achan * 

rowed from the respondent be had arg 

payments to make amounting to near 
Rs. 3,000 and be did make this paym^^ 
in full. We are therefore 
that the finding of the Subordinate o 

on this point'is wrong. 
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Then ifc is pointed oub tliat the present 
appellant and a number of otlier n)eiii- 
bers of the family had instituted a suit 
against Andi Aohan for removing him 
from the karnavan's otlice and in the 
course of that suit an injunction was 
obtained restraining liim from tnaiiagiog 
the property. We take it that the olTeot 
of the dilTeront orders jjassed in that 
connexion was to prohil)it liis contract¬ 
ing loaus. Because the iujuuction seems 
to be very widely worded—restraining 
Andi Aohan from carrying on the man¬ 
agement of the property wluch would 
have authorized him to contract loans for 
the purpose—he however obtained ]) 0 r- 
mission afterwards to raise Rs. 3,000 by 
leasing jungle trees. But then the evi¬ 
dence shows that he was unable to iind 
such a lessee. Therefore he applied to 
the respondent and obtained from him 
the amount on the bond in this suit. It 
has been argued that since there was an 
injunction restraining Andi Achan from 
borrowing money, this bond executed to 
the respondent is not enforceable even 
though the money was advanced for 
necessary purposes of the family and was 
utilized for such purposes. We have not 
been referred toany authority which sup¬ 
ports the proposition, for the English 
ease, Eastern Trust Co. v. McKenzie, 
Mann & Co. Ltd., (1), cited by Mr. C. V. 
Ananthiikrjshna .Aiyar. does not seem to 
touch the question at all. On the other 
hand the ruling in the Delhi A Lr.udfin 
Bank V. Bam Narain (2) whicli has been 
followed in Manohar Dus v. Bam Autar 
Pande (3), lays down the law to the con¬ 
trary. We think tho effect of an injunc¬ 
tion like this is what is laid down in 
the Civil Procedure Code, and it will be 
going much too far to say that a person 
10 the position of Andi Achan being so 
restrained is not liable to repay the 
money which he has in fact borrowed and 
if the money was borrowed and utilized 
for the benefit of the tarwad that the 
tarwad is not liable. We therefore up¬ 
hold the judgment of the Subordinate 
Judge and dismiss the appeal with costs. 

As regards the application for amend- 
menfc of the decree we think that it must 
be allowed. The proportionate costs 
which the Subordinate Judge has direc¬ 
ted as being payable to respondent is 

'll 19161 A. C. m. 

(9 U8871 9 All. 497. 

(8 U908] 36 AU. 481. 


Rs. 432-10-1. In this lio lias proceeded 
on a wiong basis, la'caiiso Llie orils' am¬ 
ount for wliicli deducfdoii has to be nmdo 
is tbe court- feo; and oalunlatini; on tliat 
basis, the costs payable in ilio lower 
Court to the respondent would l^e in[ieos 
073-10 1. The decree will ho tuodilied 
accordingly. 

S.N./U,K. ‘Appeal dismissed. 

A. I.R. 1919 Madras 773 

Phillips akd Krishnan, .1-1. 

Oopalaswami Naich and anothc) —Dc- 
feudants—Appellants. 

V. 

Nammalwar Z^afc/c—Plaintiff — Res¬ 
pondent. 

Second Appeal No. 279 of 1917, DeoU 
ded on 9tli October 191S, against decree 
of Dist. Judge. Tinuevelly, in Appeal 
Suit No. 9 of 1911). 

Civil P. C. (1908), O, 21. R. 2-Paynient 
oul of Court not certified by decree-holder 

Execution taken out without giving credit 
— Suit by judgment-debtor for damages is 

governed by Limitation Act (1908), Art. 115 
And not Art. 120. 

Where a decree-holder docs not certifv a pay¬ 
ment made to him out of Court by the judgment- 
debtor towards the satisfaction of tho dectee 
under the provisions of 0. 21, R. 2, Civil P. C., 
and takes out execution without giving credit for 
such payment, the judgment-debtor has a right 
to sue the decree-holder for any damage he may 
havesuffered by the latter’s neglectto certify and 
by the proceedings in execution. 

Such a suit is one for breach of the implied pro¬ 
mise to certify payment to tbe Court and to 
make it effectual in execution. t P 774 G I) 

In siiclj acase tlm filing of the executiou peti¬ 
tion in itself gives a cause of action though no 
money may have been realized, and successive 
applications m.iy give-rise to succcssivo breacbe-s 
and fresh causes of ac tion. If moucy i.s sub¬ 
sequently realized that will give a fr^.sb cause of 
action as a further breach of the covenant and 
the amount recovered will form the main por¬ 
tion of tbe damages; but whore money is not 
xealtzed, tbe damages awarded can only be by 
way of compensation for any injury caused to 
the judgment-debtor and for any less be may 
have been put to by the attempted execution of a 
eatisfied deerte. Sach a suit is governed by Art. 
115 and not by Act. 120, Lim. Act. IP775 0 1 ) 

K, B. Bangaswami Aiyangar—iot Ap-. 
pellaols. 

V. Visioanatha Sastri — for Respon¬ 
dents. 

. Phillips, J, —Appellants’ chief conten¬ 
tion is that plaintiff oan have no cause 
of action until money has been recovered 
from him in exeention. In Viraraghava 
Beddi v.Suhhahka (1), a similar suit was 
(1) Cl882r6'MVd7897“(F.B.). ^ 



\\-A 1 l-\- ;ii’' majority of this Court to bo 
lu I'Ccuver ilatnages for the breac’n of 
ti:>’ j-roiiiiso to certify ths pay- 

:ot!'ie Court and thereby itiake it 
'''i'Otuii in execution. The third .Tudite, 
nodouiit, l)a>oi;l tho ri.c'ht of suit on the 
failure (n disr-liavge a statutory duty, 
'[.’he two views are very similar, but the 
fo'-nior is. I tliiuk, more accurate, for the 
nl ocrtifyin'' satisfaction imposed 
bvtiiG Civil I’rocediire Code can be i>er- 
fonned ;if :inv tdine, and no period is pres- 
crilictl for its pcrfcrniance. whereas if 
'the ^.•au^'; of action lie lield to be the 
j'ji'cach of an i:n)>lio I covenant uot to exe¬ 
cute the decree, any applicaticn for exe- 
■(•v.tion v.or.ld be a breach cf the covenant 
and would i’ive a rif’lit to sue for dama- 
.s’Qs. I think therefore that plaintiff had 
a cause of action, when tlio execution aj)- 
plication of 1010 was filed, but a suit on 
that cause of action would now be barred 
under Art. 110, Lim. Act. As plaintiff 
cannot act up.on this breach of the cove¬ 
nant, be relies upon a sub.sequent breach 
in lOld, treating the first broach as con¬ 
doned and In this view his suit is within 
time. 

Treating the suit as one for damages, 
the measure of damages is not necessarily 
'the sum paid by plaintiff in satisfaction 
of the decree together with subsequent 
interest, for that is the maximum amount 
of damages that plaintiff could suffer if 
the decree were actually executed and 
■plaintiff could only claim that sum if it 
.were actually recovered from him. In 
the present case it is necessary to consider 
how far plaintiff has been damaged by 
the filing of the execution application, 
which is the breach of covenant com¬ 
plained of. He would be entitled tc all 
expenses incurred by him in defending 
the claim, and also to compensation for 
any moral or mental worry caused by the 
fact that an executable decree is unlaw¬ 
fully kept alive, and steps may be taken 
against the judgment.debtor at any mo¬ 
ment. I therefore agree in the order 
proposed by mv learned brother. 

Krishnan. J.—The facts necessary 
for the decision of this second appeal may 
be briefly stated as follows: A mort¬ 
gage decree was obtained by the father of 
defendants 1 and 2 aeainst the plaintiff 
and his sons in 1906. In 1907 plaintiff 
paid Es. 500 towards this decree; this 
payment, though denied by defendants, has 
been found to be true by both the lower 
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Plaintiff alleged a further pay¬ 
ment of Rs. -10 but that has not been 
proved. \Yit!iout esrtifyingthe payment 
of R«. 500 and. without giving credit for 
it, defendants applied for execution for 
ths whole decree amount, first in July 
1910 and then again in June 1913, In 
July 1914 plaintiff brought this suit, 
praying that the defendants may be 
directed to certify payment or to pay 
back the amount paid with interest at 
18 per cent. The lower Courts disallow, 
ed the first prayer; the Munsif held that 
it could bo granted only in execution pro. 
ceedings under 0. 21, R. 2, Civil P. C., 
and no objection was taken to this view 
in the appellate Court. The Munsif bad 
dismissed the suit intotoas barred by 
limitation, but the District Judge lias 
given a decree for Rs. 500 and interest at 
18 per cent, as claimed. The first point 
argued before us is that as no money had 
been realized in execution of the decree, 
plaintiff had no cause of action at all. 
We must therefore consider what the 
nature of the jilaintiff's suit is and what 
his rights are. The nature of a suit like 
the one before us was considered by a 
Full Bench of this High Court in Vira- 
raghava Retldi v. Suhbakka (l) and 
though Kindersley, J., was of opinion 
that the suit should bo taken as based on 
the ground of fraud or negligence on the 
part of the decree-holder in not certify¬ 
ing the payment to Court as he was 
under a statutory obligation to do. the 
majority consisting of Turner, C. J-- 
and Muthuswami Aiyar, J., considered 
it to be: 

“a suit to recover dumagos for the breach o 
the implied promise to certify the paymentto the 
Court and thereby make it effectual in execu¬ 
tion" 

I am prepared to follow the view of 
the majority that the suit is really one 
for damages for breach of implied con¬ 
tract. When a decree-holder receives 
from the judgment-debtor money outsi e 
Court in payment of the decree amoun , 
if there is no express agreement between 
the parties at the time, it may proper y 

be held that the decree-holder does s 
under an implied promise that 
certify that payment as required by ® 
and that he would not execute the ^ 
any more for the amount or realizo 
amount again in execution. ^ If this is 
implied contract, as I think it 
breach will give rise to a cause of ac 
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Courts. 
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nnd ifc is clear that the decree-holder com¬ 
mits a breach as soon as he files his exe¬ 
cution petition claiming tlie same amount 
again. It seems to me therefore that the 
itiling of the execution petition in itself 
igives a cause of action, though no money 
imay have been realised; and successive 
[applications will give rise to successive 
[breaches and fresh causes of action, if 
jmoney is subsequently realized, that will 
jgive a fresh cause of action as a further 
breach of the covenant. In each case the 
amount of damages payable for the breacli 
.will have to be ascertained. Where 
jmoney is realized from the judgment- 
jdebtor in execution over again, that 
^amount of course, will form the main por- 
tion of the damages; but where it is not 
so realized, as in the present case, the 
damages awarded can only be by way of 
compensation for any injury caused to 
plaintiff and for any loss that he mas- 
have been put to by the decree, which 
■ought to have been treated as i)att satis- 
ified, being attempted to be executed in 
full against him. That of course, will 
not include the amount tliat has not yet 
been realized. 

This view is to some extent supported 
by the ruling in Medai Kaliani Anni, 
In the matter of (2), though that case 
does not deal with the measure of da- 
mages. There the claim was treated as 
one based on the ground of breach of 
duty; but, as already stated, I am in- 
dined to think that is really a broach of 
an implied contract as lield by the majo¬ 
rity in the Full Bench. The case of Sri. 
ramulu v. Dalayya (3) has been cited to 
us as against this view. But that case 
contains no discussion of the law and no 
reasons are given for the view held, and X 
am unable to follow it. It overlooks the 
■fact that coercive processes may be ad¬ 
opted in execution of a decree and con- 
siderable injury may be caused thereby 
Co the judgment-debtor without any 
money being realized. If the decree- 
holder's action in taking out fresh execu- 
tion was wrongful, there is no reason 
why he should not be liable in damages 
resulting from it. The ruling in Aruna. 
chella Pillai v. Appava Pillai (4) is no 
longer law as; it was departed from in 
the Full Bench in Viraragkava Reddi v. 
Subbakkd (l). I therefore hold that the 

SO'Mad.'fiiS. " ~—■ 

(8)U006] ICM, L.J. 64. 

44) U8G6-67] 8 M. K. C. B. 1S8 


Madras 77') 

recovery of tlio decretal amount in execu¬ 
tion was not essential to give a cause of 
action to the plaititilV and this suit is 
maintainable. 

The next qucstinti argned i-ionuot liini- 
tatioD. llospondenfs vakil contended 
that ;\rt. 120 slnuilil l)o aiipliol, But. 
that is a resitluary article and can 1)0 ap¬ 
plied only if no other article applies, in 
the view I am taking of the nature of the 
suit, it clearly falls under .Art. 11') so' 
far as it claims refund of the money paid. 
The relief claimed hy way of injunction 
to direct defendants to 'certify payment 
was disallowed by the first Court and 
not asked for in the appellate Court and 
lias been expressly abandoned before us 
by tlie respondent's vakil, as ho was on- 
titled to do. It is not therefore necessary 
to discuss what article applied to the 
suit with reference to that relief; nor is 
it necGssatv to consider wliother such re¬ 
lief could bo given in this suit. We have 
a case here of two 'successive breaches of 
implied contract hy two successive ap¬ 
plications in execution, one made in 1910 
and the other in 1913. So far as the 
claim is based on the first application 
it is barred by limitation as the suit was 
filed in 1914, i. e., more than three years 
from the date of the cause of action. But 
the plaintiff is entitled to damages result¬ 
ing from the application in 1913, as he 
is within time for it. The decree of the 
lower Court is clearly erroneous in hold¬ 
ing that the plaintiff was entitled to re- 
cover the whole of the money paid by 
him with 1!S per cent, interest. If de- 
fendants had realized the money a second 
time, that would have formed a proper 
item of damages but not otherwise. There 
must bo a finding on the question 

“what damages, if any, is plainlifi entitled to 
as the result of defcndant'.s execution applicu* 
tion in 1913.': 

Parties may adduce fresh evidence. 
Finditjg two months; objections seven 
days. 

(In compliance with the order contained 
in the above judgment, the District Judge 
of Tinnevelly submitted the follawing.) 

Finding.— A finding is required on the 
question: 

“What damages, if say, is plaintiff entitled to 
as the result of defendants’ execution application 
in 1913." 

The only evidence on this point is the 
evidence of the plaintiff. He stated be¬ 
fore the Munsif that be obtained copies 
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of tnc application made by tliodefendants 
for exociuion of fclieir decree (Exs. F and 
] -lj, biit cidtiiitted that he received no 
notice of these applications until after 
he had instituted his criminal complaint. 
J o this Coui t he estimated his los.s at 
about Rs. 200. but said that he spent 
this sum in api)lications and in the cri- 
minal case. He has siven no details of 
\vhat he spent in applications, nor speci- 
tied- to what matter these apj)licatioDS 
lelate. He has not shown tliat he in- 
curred any expenditure in conse iuence of 
the a ppi ications for execution made by 
the defend.ants; for it cannot be held 
that tlie criminal case entitles him to 
damages in consciiuence of the application 
foi execution made by the defendants in 
iOlJ. He admits that his memory is 
bad: and it is not improbable that any 
expenditure incurred by him was made 
in the criminal case. I cannot accept 
his vague estimate of expenditure, and 
he has given no basis for estimating any 
damages incurred by him. I find that he 
has not proved satisfactorily that he is 
entitled to any damages in consequence 
of the defendant’s execution application 
in 1913. 


i A UAbdur Rahim, J.) 1919 

chaser is not entitled to any charge on the latter’s 

consideration for 

In such a case the purchaser cannot treat the 

he seeks to get refunded as 
a debt of the father which it is the pious duty of 
tbo sons to repay: Spencer, J’s judgment in 
A. I. Ii. 1914 Mad. 9, not Appr. Sadasiva Aijar 
J. s view in A. J. li 1014 Mad. 9 and 22 Mad 
312. Foil., A. I, //. 1917 F. C. 61 and 43 i. C 
225; r.xpl^ and Bist. fp 777 r n 

(b) Civil P. C. (1908), S, 110-ApplicabilUy. 

A decree against the Hindu father will not 
operate as res judicata in a suit by the sons to 
set aside the sale in respect of their shares in the 
property. [P 777 C 2 ] 

T. Prakasam—(or Appellant. 

T. II. Venkatarama Aiyar—ioi Res¬ 
pondents. 

Abdur Rahim, J.—Defendant 2 par- 
chased certain property from defendant 
1, the father of the plaintiffs, the father 
and sons belonging to a joint Hindo 
family. Defendant 1 had instituted a 
suit previously by which he sought to 
set aside the alienation on the ground of 
fraud, undue influence and want of con¬ 
sideration. This Court held that the 
alienation could not be set aside bat 
though the consideration of Rs. 800 had 
not been originally paid by the purchaser, 
yet inasmuch as he undertook to pay that 


(This second appeal coming on or final 
hearing after tlie return of the finding of 
the lower appellate Court upon the issue 
referred by this Court for trial, the Court 
delivered the following:) 

Judgment.—Upon the finding that 
plaintiff has sustained no damages in con. 
nexion with the execution proceedings he 
had no grounds for coming to Court. 
His suit must therefore be dismissed, but 
in the circumstances each party will bear 
his own costs throughout. 

S.n./r.k. Suit dismissed. 
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Abdur Rahim and Napier, J.T. 

Kilaru S'otayya—Defendant —Appel, 
lant. 

V. 

Polavarapu Durgayya and others — 
Plaintiffs and Defendants—Respondents. 

Second Appeal No. 1199 of 1917, De. 
cided on 19th April 1918, against the 
decree of Sub.Judge, Bezwada, in Appeal 
Suits No. 22 and 25 of 1916. 

fa) Hindu Law—Alienation—Father—Sale 
held not binding on tons'—Consideration i« 
not charge on son’s share. 

Where a sale by a Htnda father is held to be 
not binding on the share of the sons, the por- 


amount the previous suit was dismissed. 
The plaintifls were not parties to the 
suit and no question of necessity was con¬ 
sidered or decided by this Court. In fact 
that w>is not a question seriously pressrf 
at trial in that suit. The present suit 
has been brought by the sons in order to 
set aside that very sale and the plaintiffs 
have obtained a decree to that effect. 
It has not been proved that the sale was 
made for purposes binding the family. 
The question that is now raised before 
us by Mr. Prakasani appearing on behalf 
of the purchaser is that plaintiffs should 
not be allowed to have a decree, so far 
as their 2/3rds share is concerned, without 
being directed to pay a like proportion 
of the amount which has been paid as 
consideration for the sale; that is to say, 
he asks us bo treat the consideration for 
the sale, which he sought to get refunded 
to him, as a debt of defendant 1 which 
it is a pious obligation of the plaintiffs to 
repay. He drew our attention, in sup¬ 
port of this contention, to a passage lo 
the judgment of Spencer, J., in the case 
af Subbayia Mudaliar v. Tkulasi Muaa- 
liar (l). But no authorities are cited 
therein in support of a propositioo- 

(i) A. I. R, 1914 Mad. 9=221.0. 44. 
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On the other liand, it is clear from the 
judgraeot of Sadaslva Aiyar, J., in Lho 
same case tliafc, in his opinion, a pur¬ 
chaser in similar circumstances was not 
entitled to any charge for the considera¬ 
tion or any portion of it, that is in a 
case where the sale was lield to 1)9 not 
binding or. the share of the son. 

In so holding he followed a ruling of a 
Division Beneli of tliis Court in Vira~ 
bhadra Goicdu v. Giiruvenlata Charlu 
(2) and the view of the law laid down by 
Sadasiva Aiyar, .1., inS?r/)f«n//fl Mudniiar 
v.Tkulasi Mudaliar{l). The considera¬ 
tion of Ks. £00 was paid for the sale of 
the property and no question of debt 
could arise until at least the sale is set 
aside. Whether it could even then be 
said to be a debt which the son would be 
under an obligation to pay within the 
meaning of Hindu law may he open to 
question. In any case defendant 2 is 
not entitled to any cliarge on tlie son’s 
share for any portion of the considera- 
jtion of a sale which was not for purposes 
binding on the family. The learned 
vakil for the respondent has drawn our 
attention to a passage in a recent ruling 
of the Privy Council in Sahu Ram Chan¬ 
dra V. Bhup Singh (3), where it is stated 
that the question of pious obligation of a 
son to pay his father’s debts does not 
arise until after the fatlier's lifetime. 
This passage was considered by a decision 
of a Bancli of tliis Court in Vinjnnam- 
Pati Peda Venkanna v. Vadlamnnnati 
Srineevasa Deekshalulu (4), and there it 
is stated that their Lordships of the 
Privy Council could not by this stale, 
ment have intended to modify the law, 
as laid down in a long series of deoisionsi 

as regards the right of a creditor to en- 
force a debt borrowed by the father both 
against the father and the son. It is 
not necessary however to discuss this 
point any further in this case, as I think 
that the ruling in Virabhadra Gowdu 
V. OuTuvenkata Charlu (2) is decisive of 
question raised by the appellant. 
Whether defendant 2 will be entitled 
to sue the father and the sons for the 
consideration which has failed in a sepa- 
rate suit afterwards, is not a question on 
which wo need express any opinion at 
present. 

(a) 116991 22 Mad. m. ’ 

(8) A. I. R. 1917 P. 0. 61=89 All. 487=891. C 
280=44I.A. 126(P.O.). 

(4) U9181 41 Mad. 186=48 I. 0. 226. 


The second point urged by Mr. Prakn-j 
sain is that the deci ee in the previous! 
suit, to which 1 have already alluded,' 
operates as res judicata, f tliink it isl 
rightly pointed out by Mr. Venkatarama 
Aiyar tliat the father coulil not, a' plain 
till in that suit got thesalu >et a>idu 
ontlio ground that tlioro was no nec-os^ity' 
for his own act. I tliink that is a siiili 
cient answer to this argument. In C.v. 
result the appeal fails .and mu'st disriii>-od 
with costs. 

Napier. J.— I agree. 

S.N./k.K. Appeal dismissed, 

A. I. R. 1919 Madras 777 
Special Bench 
Wallis. C. J., Ayling and 
Seshagiiu Aiyar, JJ. 

A. Seetaramiah, 2iid Grade Pleader. 
In the matter of. 

Referred Case No. 0 of Decided 

on 30t.li Sopteinber iGiy, by Dist. .ludge, 
Ganjain. 

Legal Practitioners Act (1879), Ss. 12. 13 
and 14 —Conviction of pleader for keeping 
common gaming house is misconduct unfit¬ 
ting him to be member of profession—In 
such cate procedure in Ss. 13 and 14 need 
not be followed. 

The coavictioQ of a pleader for keeping a com¬ 
mon gaming houso amounts to iniNcondiicc im- 
pyling a defect of character and unfitting him to 
be a member of the protession: Wearc, l>t rc; 

Incorporated Lato SocitUj, Ex parte, ( 1893 ), 2 
V. D. 439, Appl. 

Id the care of a pleader's conviction for a cri¬ 
minal ofTence the procedure prescribed in Ss. 1 3 
and M need not be followed,and tbe case retried 
under the Act. The only question for the High 
Court to deturmiuc is whether tlic offence implies 
a defect of character unfitting the person to be 
a pleader: ri All. 1 !) (f. C.), foil. (P 777 C 1) 

S. Srinivasa Ayyangai —for Govern¬ 
ment. 

S. Sreenivasa Aijgangar —for Vnkils 
Association. 

K. V. L. Narasimham — for Respon¬ 
dent. 

Judgment.— Id this ease the District 
Judge of Ganjam has reported to the High 
Court that the respondent has been con¬ 
victed of keeping a common gaming house 
in Berhampore town, an offence under 
S. 6, Towns Nuisances Act 3 of 1889,. 
and sentenced to a fine of Es. 100. The 
District Judge has followed the proce¬ 
dure prescribed with regard to oharges- 
undet Sa. 13 and 14, Legal Practitioners 
Act by issuing a notice, framing a charge 
and hearing the respondent, although, 
strictly speaking, that procedure is not 
required in oases such as this, which 


7 ^ Madras I'kanoan v. Sankaea Vauma (Kumaraswami Sastiri, .J.) 
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]ine -r.rAov S. 1 -j ot tlie Act. S. 1'2 em- 
l. i .-.ris thi) Hif’h Court to 

; I 1 or .li-ini'-; air. pleader or iiUii:litat 
':crlilleat5 niidor S. 7 who is 

' vi>vi rcl of any criininul olleiicc implyinR a 
r,f wbii'h Unfits him to 1>e a 

i li.aclcr or miikhiur, as ihe c.i^e auiy be/’ 

Tho decision of fclie Privy Council i° 
U'lie.i'rn y'llh , In the matter 

'■f (U siio\v« that we are nob now to 
retry tlie ease, l)ut that tlie question be¬ 
fore n? i? wlieMier tlie oiVence of which 
the resnondont has been convicted im¬ 
plies a lofoct of rharactor unfitting him 
to he a pleulor. Now. iho offence is that 
the rcs[ioii<lcn(, who is a pleader of more 
Ilian 20 years’ standing and, according to 
his own showing, a man of considerable 
(iiopci cy, nscil the uftice which he rented 
lor his h>isine«s as a common gaming 
house and was discovered there at night 
with a number of people of all ranks of 
society with cards, cowries and other 
giurihling instruments. Fjord Esher, M.R., 
in II Ill re: Jncorpnrtcd Law 

Sorictii, Ex ihitic (2), which was a case 
of a solicitor who had been convictc.l of 
allowing houses belonging to him to be used 
as brothels, indicated the considerations 
which ought to guide tho Court in these 
cases. He referred to the observation of 
fjord Mansfield in the earlier case of 
Brouumll E.r parte (3) that it is neces¬ 
sary tliat members of all branches of the 
legal luoiession should stand free from 
.ill suspicion, and pointed out that the 
Court had nob only to consider the soli¬ 
citor's duties to his clients, but also 
whether his conduct was of such a per¬ 
sonally disgraceful character that he 
ought nob to remain amemberof a strictly 
honourable profession, and that other 
members of that profession ought not to 
be called upon to enter into that intimate 
intercourse with him that is necessary 
between two solicitors even though they 
are acting for opposite parties. We think 
that the ofi’ence of which the respondent 
has been convicted is one which affects 
his character and the learned Advocate- 
General has shown that this is certainly 
so according to Hindu ideas. 

We think that in the circumstances, 
we are bound to deal with him under the 
Legal Practitioners Act, and we have 
carefully conside re d wha t Uie se ntence 
'’{l)'Llgodl 22 All, 49=26 I. a'. 242=7'Sar, 556 
(P. C.). 

(2) L1S93] 2 Q. B. 439. 

[17781 2 Cowp. 829. 


should be. This is the Brst time that 
any such case has come before the Court 
and it is possible that the pleader was 
not fully alive, as he ought to have been 
to the gravity of his conduct, '^'e think 
it is sufficient to direct in this case that 
ho be suspended from practice for six 
months. Bub this is not to be regarded 
as a precedent in future cases which may 
come before the Court. The respondent 
must also pay the costs of the day. 

R.N./n.K. Pleader suspended. 
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Kumaraswami Sastri, J. 

K. Ukanflan Nayar —Plaintiff~Feti- 
tioner. 


V. 

K. S. Sankara Farma Defend- 

ant—Opposite Party. 

Civil Revn. Petn. No. 1 of 1918, Deci¬ 
ded on iGth August 1918, from order of 
Principal Dist. Munsif, Calicut, in Sm.O 
Suit No. fi79 of 1917. D/- 6th August 1917. 

^ Provincial Small Cause Courli Act 
(1887), Art, 31-Suit for money with prifer 
for looking into accounts to ascertain correct* 
ness of claim does not become suit for sC' 
counts. 

A suit to recover money which is cognizable ty 
a Small Caurc Court does not become a suit lot 
an^account under Art. 31, merely because af 
counts have to be looked into in order toascer 
tain the correctness or otherwise 
claimed by tho plaintiff. IF ^ * 

K. P. liamakrishna jlyi/ar "“for peti¬ 
tioner. 


Judgment. —The suit is to 
Rs. 51-6-4 paid by plaintiff 
request to remove an attachment. ^ 
fact that plaintiff states 
other transactions in respect of .. 
reserves bis right to sue separately 
not alter the nature of the suit- 
mere fact that accounts have to be 
into in order to ascertain the correo n 
or otherwise of the amount claime 
plaintiff would not render the eoi ® , 
for an account under Art. 31. , 1 

Small Cause Courts Act. Kondurjt < 
ga Reddi v. Subbiah Setty \ 

Reddy V. Errama Reddi (2). Faradarfl, 

iulu Ghettiar v. Pattra Narayanswam 

Chettrj (3). Eshetra Nath Bhuxya v. 
Dasi Dasiii). The allegations in paras- 
indSwillnot affect the i^risdiotion 
:he Court to decide whether plainj^—, 


(1)1 

‘19051 28 Mad. 394. 

(2)1 

[1909' 

1 4 I. 0. 618. 

(8)' 

[19131 

20 1.0. 51S. 

(4) U917: 

411. C. 929. 
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the defendant s request made a specific 
payment sued for. I set aside the order 
of the District Munsif aud direct him to 
receive the plaint aud dispose of it ac- 
cordingly to law. 

Respondent will pay petitioDer’s costs. 

S.K.,R.K. Orderscl iisiih. 


A. I. R. 1919 Madras 779 (1) 

rillLLfPS AND KUMARASWAMI 

Sastri, J.l. 

Sreerain PlaintilT—Appel¬ 

lant. 

V. 

Bommircddi Ve]i}:iitariimiii]i —Defen- 
dant—Respondent. 

Second Appeal No. 1137 of 1917, De¬ 
cided on 14th August 1918, against decree 
of Dist. Court, Cuddapiiali, in Appeal 
Suit No. 71 of 1916. 

Contract Act (1872), S 108—Bona fide 
purchaser of hypothecated goods takes free 
of charge. 

A bona fide purchaser o{ bypotheeatad good' 
without notice of the oacunibrancc tikes the 
goods free of the oucumbraoce. IP 779 C 

E. Doraisami Aii/annAC. Dakatkvut^ 
saiu Naidu —for Appellant. 

A*. Koti lieddi —for Respondent. 

Judgment.—Plaintiff obtaineda mort¬ 
gage of certain properties including a bull, 
with which alone we are concerned here. 
The bull was left in the mortgagor's pos- 
session and was eventually purchased by 
defendant 3 from tlie mortgagor’s vendee. 
The liyi)utliecation of moveables has l)een 
recognized iti Indian Comts [vide SJii/atn 
Sunderv. Cheitail) and Bliridi Chandrii 
Roy V. Muiujri Bewa (2)] hut that is not 
the question for consideration now. We 
have to determine w-hether a bona fide 
purchaser for value of hypothecated goods 
without notice of the hypothecation is 
bound by it. There is no direct authority 
on the point, nor is hypothecation of 
recognized by any statute. 
\ye are therefore thrown back upon prin¬ 
ciples of equity and justice. 

Under S. 108, Contract Act a person in 
possession of moveables, although not the 
owner, can pass the property in the goods 
to an innocent purchaser. Much more, 
then, would it appear that the real owner 
could pass the property, which was only 
subject to an undisclosed hypothecation. 
Even if we are to apply the principles 
of English law on this question, which is 
perhaps d oubtful, we find that it has 

U) [10711 a N. w. p. a cTr! tT. 

(2) [19061 9 C. W. N. 14. 


boon held that goods iricliidod in a bill of 
sale and loft with Llii* ui igitial owner can 
he purcliabOil in (lie t>i(lin.ii v course of 
business by a bona liuu |iui'cbi 0 '(!i‘ : Xa- 

21 fi'i’ii ii 1 11 c V. Ilinti (ij). 

When goods are telt in 1 ho l•<<.'^t■',^illn of 

the mortgagor, a widiu door is oiionon for 
fraud, and when tlio e.[uities l.-etuccn 
thoinnocont j)urcb;iM-i' and tlio limit 
have to be weigliod, the I'ropondei'anci’ 
must be given to thn piircli iser, foi' tlio 
mortgagee lias, by his omission to scenro 
possession of tlie goods, lacilii.itctl tlio 
commission of the Iraud, in this view 
we think that a bona fide purchaser of, 
liypotbecated goods without notice of the 
encuiiibranco takes the goods free of it.. 
The seconil appeal isdismissed with costs. 

IMC. Aiip/nl di'-vti'isrd. 

"(A) tlS'-O] 5','. B. I'. 177. 
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Full Bench. 

Wallis. C. .1 , Ayling and 

Kumaraswami Sastri, J-T. 

Muthirulandi Poosan and <inother— 
Defendants—Apjiellants. 

v. 

Sithurama Aiyarand of/iers—Plaintiff's 
—Respondents. 

Second Appeal No. 1822 of 1917, Deci¬ 
ded on 18th February 1919, against decree 
of District Judge, Jfadura, in Appeal 
Suit No. 274 of 1916. 

Madras Surveys and Boundaries Act (1897), 
S. 11—Order under S. 11 if not reviewed or 
questioned by suit is conclusive and oper¬ 
ates as res judicata. 

An order of ii survey ofliccr iiuder S. 11, if not 
reviewed by the appelkale aulbority or fjue.=:- 
tloaed by mil as provided in the yeclion, is con¬ 
clusive as to the rights of the parties, and will 
operate us res judicata in a subsequcul suit to 
oust the unsuccessful party who was in po.sscs- 
sion at the date of the order; 2 Mad. HOG, Cons, 
and Overruled. [p 781 C 1) 

M. S. Ramanuja Aiyangar \oxF>.S. 
Venkatachariar —for Appellants. 

A. Venkatarayaliah and L. Veukuia. 
uarasiah —for Respondents. 

^ Order of Reference. 

Phillips, J, —The question at issue in 
this appeal is whether the suit site be¬ 
longs to plaintiffs or defendants. The 
District Judge, differing from the Dis¬ 
trict Munsif, has found that in litigation 
between the predecessors of the parties 
in 1900 the suit lane was found to be¬ 
long to plaintiffs. In 1904-1906 the 
Madura Town Survey took place and the 
site was demarcated by the Survey Au¬ 
thorities as belonging to defendants. In 
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til'’ wri:,h’;i st-itemeiic it was pleaded 
riiit. ^'■us lieniai'ciition took ])Iace after 
l.ho '.o'/i.lcifjent of :i dispute hetweon tlie 
rarhij.'j and \^c !nu^t take it that this 
LS so, iiUtiou^h re5|iotid(3[its now set up 
a. eontentioi). which was apparently 
novel' sob up f>fefoie, lha' there was no 
dis[)Uto ahniit fiio silo. In this view the 
decision of tho survey ollicer was not 
nil r,I vires, wliatevcr view he taken of 
the liti^tatioii of 15)00 and li)02, for the 
parlies referied tlioir dispute to him and 
he had jurisdictiop to determine it. 
The decision of tlie survey oOicer was 
not ii(>pealed ai^ainst. nor ilid plaintifTs 
lilo a suit within one year of tho order. 


The District Julge however, relying 

on the decision in KrisJinumma v. Acliaij- 

H'l (1) has held that in this suit for 

l»ossession fclie decision of the survey 

% 

officer does not estop plaintiffs from as- 
sorting their rights, and has found that 
plaintiffs were in possession in 1900 and 
lUUi^ and tliat tho present suit is not 
haired by limitation by virtue of S. 13 
Act 1 of 1^07, Tho decision in Krish- 
nc-mmu v. Acliam/a (l) does not appear to 
have hecu overruled, Imt in Karnaraju 
V. Ser.y. of State (2) it was held that the 
decision of a survey officer under the Boun¬ 
dary Act (IbCOj was res judicata, and this 
was tho view of another Full Bench in 
Mutkammal v. Sccij. of State (U). Similarly 
in Kriahna liauv. Lakshmana Ska7). 
bhoyue (4), Velanuthaii v. Lakshmatta (5) 
and Peela Yarakayya v. Veankata Kri. 
shnamaraja (0) it was held that an ad¬ 
verse order on a claim petition, when no 
suit was afterwards filed to set it aside, 
was a bar to the same plea in subsequent 
proceedings, In Ttaj Bahailoor Singh v. 
Achumhit Lai (7), which is quoted as 
authority in Krishnamma v. Achayya 
{!), it was held that itw-as unnecessary to 
set aside an adoption which was wholly 
invalid, before bringing a suit for posses¬ 
sion, and undoubtedly, when the order to 
be set aside is ultra vires, a suit need not 
be brought to set it aside before suing 
for an in dependent relief vide Shivaji 

(1) iie78 80) 2 .Mad. 3067 

(2) U88S1 11 Mad 209 (P. B.). 

(3) A. I. R. 1915 Mad. 1C6=26 I. G. 817=:39 

Mvd. 1202. 

(4) [1882] 4 Mad. 302=1 Ind. Dec. (o.s.) 

1046. 

f5) [1885] 8 Mad. 506=3 Ind. Dec. (o. s ) 346. 

(6) [19171 41 I.C. 654. 

(7) [1854-57] 6.1 A. 110=6 C. L. R. 12 (P.C.). 


7cs;/ Ckawan v. Collector of HaUagiri 
(H). In Jagadamha Chaodhrani v. 
Dakhina ohm Roy Chaodhri (9) the 
decision in Raj Bahadoor Singh v. Ach- 
nmhit Lai (7) was explained as being 
base! upon this ground, and the Judges in 
ihiguw Salu (lO) referred to this and 
conse-iuenbly doubted the authority of 
Kriahnamma v. Achaxjya (l). 

'Ve cannot accept respondents’ conten¬ 
tion. by svhich it is sought to uphold the 
decree appealed against, that plaintiffs 
had held adveise possession for over 12 
years, for such possession must have been 
interrupted when the survey officer gave 
his decision and fixed the demarcation 
stones. It might be possible to distin¬ 
guish Krishnamma v. Achayya (1), on 
the ground that in that case it was not 
shown that the demarcation interfered 
with the plaintiff’s possession so as to 
give rise to a cause of action, but as the 
facts appear to be very similar to those 
of tlie present case, I think it advisable 
to refer to a Full Bench the following 
question: 

"Wbon a plaintiff s claim has been disallo»rf 
under the Surveys and Boundarie.'? Act, 4 of 
bathe has been in possesf:i5n of tho property 
doea tiie decision of the survey officer operate « 
res judicata in a subsequeot suit for pcsiiessioo.' 

Seshagiri Aiyar, J.— I agree that 
the question should be referred to a Full 
Bench. I take the facts found to be 
these: There was a decision in favour 
of tho plaintiff in Original Suitlfo. 
of 1900 about a plot of ground. Subse¬ 
quent to the decision tiie partiesdisputea 
whether that decision included pro¬ 
perty in suit. Even in this su't 
Courts below are not agreed whether the 
plot in dispute was included in the pre¬ 
vious decree, the Court of first instance 
holding one way and the lower appellate 
Court the other wry. In 1904 there was 
a survey of the town of Madura. 
From the judgment of the District Judge 
I take it that the plaintiff and the defen¬ 
dant asked the survey officer to deter¬ 
mine to which of them the site now m 
dispute belonged. I am also of opinion 
that it must have been with rofererio®^ 
the question whether the decree inoludod 
this site or not. I am sure that the 
decree was before the survey officer- “ 
gave his decision in favour of the 
dant. Plaintiff did not bringasuit ^^ 

fS) [1887] 11 Bom. 429. « , 

(9) [1886] 13 Cal. 808=131. A. 84 (P. 

(10) [1891] 15 Bom. 424. 
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contest it. Mr. Venkatarjiynliah con¬ 
tended that so as a person aj^ainst 
wlioni a survey otlicor has given his do. 
cision is in )'ossession of tho property he 
is not bound to set aside tl\o order; uivl 
ho is supported by Krislnianivia v. 
dc/ifl'/i/fl (l). I regard tho (lecision of 
the survey olhcor as in tlie iiaturo of an 
award assigning the property in dispute 
to the defendant. Jn that viow tho de¬ 
fendant acquired a title to the property 
on the date of the survey ofiicer’s de¬ 
marcation, The autiiorities to which iny 
learned brother referred show that in 
similar circumstances whore the legis- 
lature has enacted that a decision \Yould 
he final unless set aside within a prescri- 
bed period by tho civil Court, the party 
against whom the order was passed 
Nvould be barred by res judicata even 
though he was in possession, Krislniam- 
wia V. Ackciyya (1) is not reconcilable 
with these descisions, I therefore agree 
that the question propounded by my 
learned brother should be submitted to 
the decision of a Full Bench. 

Opinion— Assuming that in this case 
jthe boundary was disputed and the dis. 

pute was the subject of an order by the 
survey officer under S. 11, Madras 
Act 4 of 1897, wo think that order, if 
nob reviewed by tho appollate authority 
:or questioned by suit as provided in the 
'seobioD, was conclusive as to tho rights 
of tho parties, and nonetheless so he- 
cause the unsuccessful party who was In 
possession at the date of the order was 
nob subsequently oustel fro ii possession. 
In Krisknammav.Achayifa (l) there does 
nob appear to have been anv order under 
S, 25, Boundaries Act of 18G0. which cor 
responds to Ss. 11 and 12 of the present 

Act. The suit had been treated in the 
District Court as a suit governed by Art. 
16, Soh. 2, Limitation Act of 1-71 
"to net a«ido aay act of an oflicor of Govern¬ 
ment id his oflicial c.pacitv, not herein other- 
wiee expresHly provided lor” 

The official act appears to havo been 
the actual demarcation of the land by 
uxing the boundary stones. If there 
was an order in that case under S. 25 of 

the Act of I860 we think the decision 
was wrong. 

S.N./n.K. Answered affirmatively. 
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I’HiPLii.s anh Kum\i:.\sw,\mi 
S.XSTIil, ,11. 

.‘Unhil lliisliim Sahih jmd other.s — 
riaintilTs—AppcIliitiU. 

. 

}\{uJcT liott'.hn Siiliillrlln'r.s — Jic. 
fi'ndaiils—liospondeiif-;, 

Second Appeal No. of li(>. 

cided on L^fith Uily I'.'lK ag^iittsf. dpciro 

of Dist. Court, Silom, in .Apjical SiiiL 
No- 10r> cf 

Specific Relief Act (1877), S, 39 —Morf- 
gage-Lease by morlgagee — Soil by morl- 
gagor for declaration thot mortgage was 
unsupported by consideration and for its 
cancellation held not maintainable. 

riHiulifi for a declaration that a niortg.ige 
executed by him in f.avour of defettdantl was 
not >upporicd b> consideration and for cancella¬ 
tion of th'' iastrumcni. DefenduMt 1 had leaded 
one of tho items of the propcriv in dispute to 
oef. ud Hit 2, wliose title a.s lessee v.as upheld in 
a suit brought by him agaiiisl the plaiiitill : 

Jtel'l : ( 1 ) that the m Ttfjage deed could not be 
cancelled, inasmuch the mailer had passed 
beyoud the stage of contract to that of an exe¬ 
cuted conveyance and the deed was usithcr void 
nor voidable for nonpayment of consideration ; 
12) that the plaintiff was net entiti. d to relief bv 
way of c.mcellation of tho deed, also on the 
ground that the parties could not bo put in 
status quo ante by reason of the lea«o executed by 
defendant 1 to dofondnuL 2; (3,^ that the prayer for 
declaration could not be granted inasmuch as 
there was no proof of any danger tolheraort- 
gagor's title to the properties. fp 783 o 2] 

P- N. Marthandam Pillai—{or Appei- 
lauts. 

T R. Venkatarama Sastti — for Ees- 
pondents. 

Phillips, J.—Id this case the plain- 
tiflssusd for a declaration that the suit 
mortgage deed is not supported by con¬ 
sideration and is void and for its can- 
collation. The plaint iiropcrtics were 
mortgaged by the plaintilT.sto defendant 1 
and it has been found that the considera¬ 
tion money was not paid. Defendant! 
however leased on© of the items to defen¬ 
dant 2, who is now in possession, and it 
has been decided in another suit that 
defendant 2 is entitled to retain posses¬ 
sion and that his lease is valid. Defen¬ 
dant 2‘a lease is based on the plaint 
mortgage deed inasmuch as he is a lessee 
of the mortgagee, and to tho extent of the 
Jjossession of defendant 2, the mortgage 
deed must be held to be valid. 

The plaintilTs' suit has been dismissed 
on tho ground that it will not lie under 
S. 39, Speoifio Belief Act, because the 
document is neither void nor voidable 
and there is no apprehension of any in. 
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I'll V t.i :’io plaintirr’s right. It lias I)een 
.t.iiilc Itiofore ns that the mortgage 
[ voirl document inasmuch as no 

c onsi deration lias passed. It has no 
hiul’t been held that a suit will not lie 
ti) compe! a ]iGrson either to lend or to 
I orvi^w money, that i.s to =ay, the Court 
will nob decree specific ]torfoniKince in a 
>nit to enforce tlic execution of such a 
<-ontracfc and it is contended tha), :f 
phiintilV cannot suo for specific perform- 
ance, he must ho entitled to have tho 
contract cancelled. In thi^ case how¬ 
ever there is sonietliing more than a con¬ 
tract to mortgage, hecause the mortgage 
deel has hcen executod and registered and 
possession has heun given under it. It is 
therefore a complete couveyance of a 
mortgage riglit to defendant 1. 


also in Hashik Lai v. Ran Narain{5), 
where leference is made to Tatia v. 
Bahoji fC',), where Farran, 0. J., pointed 
out the distinction between a perfected 
conveyance and a mere contract. In 
Govindammnl v. Gopalachariar (7) it 
was held that the execution of a sale 
deed com|)Ieted the contract andthefact 
tliat there was no consideration for it 
did not make it void. Under S. 58, 
T. P. Act: 

mortgage is the transfer of an interest in 
specific immovable property for the purpose of 
securing the payment of money advanced or to 
be advanced,” 

so that on execution of a registered deed 
in accordance with S. 59, the mortgage 
would bo complete although the mort¬ 
gage money had not actually been paid 


This case is on all fours with the case 
ve\^ori:Qd Baslingnppa v. Virupaxapa 

(1). There it was held that, in a case 
where the mortgagee had failed to pay 
consideration for the mortgage deed, 
lilaintiff was not entitled to bring a suit 
under S 39, Specific Relief Act. The 
otliev side relied on Ramaswami Cheltiar 
w.Siinflnra Reddiar (2) and JCr/rnanip- 
pan Chettiar v. Narai/anan Chetliar (3). 
In the first caso, the suit was brought 
by the mortgagee to enforce his mortgage 
when he had not paid any consideration 
for it and it was held that, inasmuch as 
there was uo debt due. there was nothing 
to be charged on the land and the mort¬ 
gagee could not enforce his charge on 
the land before he had paid the mortgages 
money. In Kupiarappan Chettiar v. 
Narayanan Chettiar (3) also the plaintifl’ 
was mortgagee without possession and 
sued to enforce the mortgage for which 
no consideration had been paid. In those 
two cases, Spencer,.T.,heldthat themort- 
gage was a nullity and was inoperative, I 
think the present case can ho disting¬ 
uished from those cases on the ground 
that possession has been given under the 
mortgage, even if it can be held that a 
mortgage is void when it has merely 
been executed without consideration and 
nothing further has taken place. In Tiru- 
mat lioju V. Pandla Muthial Naidii (4), 
where only part consideration was paid, 
the mortgage was held to be valid, as 

(1) 11903] 5Bom.L. R. 392. 

(2) A. I. R. 191^ ilad- 084=23 I. C.SC5. 

(3) 11916] 35 I. 0, -155. 

(4) [1912] 35 Jfad. 114=9 I. C. 289. 


to the mortgagor. It i? difficult to draw 
a distinction between the transfer of 
immovciblo property by way of sale and 
a transfer by way of mortgage. If a sale 
is complete by the execution of the regis¬ 
tered instrument, it appears to me that 
a mortgage is also complete and can be 
enforced. The mortgagor would not then 
he entitled to sue for cancellation of the 
instrument, but if tbe consideration 
not paid to him, he would have bis re¬ 
medy in damages for breach of the con¬ 
tract. This view does not, I think, con- 

diet with the principle that a suit 
not lie to enforce a contract to lend or o 
borrow, for in this case, the contrao a 

been completed by the conveyance an i 

is net a case of suing to enforce . 
tract. Under S. 39, Specific - 

plaintiff cannot bring a suit , 

document is not void nor is it yo* ® ‘ 
It is however contended that his prav 
for a declaration should be grante • 
far as defendant 2 is concerned, i 
been decided by a Court of law 

is not entitled to such a , °i'ring 

against defendant 1 a decree dec ^ 
that no consideration passed iu|S 
justifiable, but a declaration to * ^ ‘ 

is only asked for ioi^hly with a e • 
tion that the deed is void, and pgj. 
to me that the declaration as to 
deration should not be 
the lower Courts have found • q|[ 

tiff has no reasonable for 

danger and plaintiff has ogfea- 

this particular relief alone —- 

(5) 119121 34 Alh 273=131. C. 678. 

(6) [1898] 22 Bom. 176. 

7) [1906] 16 M. L, J. 524. 
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(lant 1. The second appeal is thereforo 
dismissed with costs. 

KumaraswamiSastri, J.— The plain- 

tiff is tlie appellant. lie sued fora declara¬ 
tion that the deed of mortgage executed by 
him was not supported by consideration, 
for cancellation of the deed, for a declara- 
tion that the lease executed by defendant 
1 in favour of defendant 2 was not bind¬ 
ing on plaintiff'. Though there is a prayer 
for “confirming the possession of item 
1 by the plaintiff” only the two declara- 
tions prayed for were valued and stamp 
duty paid thereon. The defendant exe¬ 
cuted a lease of item 1 in favour of defen¬ 
dant 2 on 7th September 1911 for a 
period of 3 years, and at the date of the 
suit (l2th June 1914) the lease had about 
three months to run. Defendant 2 filed 
Original Suit No. 24B of 1912 on his 
lease, alleging that plaintiff obstructed 
him and got a decree in his favour res¬ 
training the appellant from disturbing 
his possession which, it is now admitted, 
was confirmed on appeal. 

Various defences wore raised but for 
the purpose of this second appeal it is 
necessary to consider only two, namely, 
that plaintiff's remedy was only to sue 
for the consideration recited in the deed, 
assuming that it was not paid, and that 
■plaintiffs are not entitled under the 
[Specific Relief Act for the relief claimed. 
Both the District Munsif and District 
Judge dismissed the suit on the preli¬ 
minary ground that the plaintiff was not 
^entitled to the declarations souglit for. 
even assuming that the allegations in the 
plaint are true. As regards the prayer 
for the cancellation of the mortgage deed, 
I think it must fail. A distinction has 
to be drawn between a case where the 
matter rests simply on contract and 
where it has passed to the stage of an 
executed conveyance and, in the latter 
caso, moTO non-paynjont of consif^cration 
will not render the transaction void or 
voidable. See liashik Lai v. Ram Narain 

mb V. VirnpaxaiJa (l). 

The question has also been fully discussed 

-Appeal No. G4 of 
iJib. In the present case no fraud, mis- 
representation or mistake is alleged and 
no case has been made out for cancellation 
Another ground for refusing the prayer 
IB that the parties cannot be put on status 
quo ante as the mortgagee has executed a 
lease of one of the items of property 
which has been upheld as against the 


plaintiff. It is unnecessary to decido 
whether a mortgagee who pays no con 
sidcration can, by the ?iii)pU’ oxpctlient 
of transferring his morfg-igo rght or 
leasing a portion of Iho property, piind 
the transfer in i ar to n suit for com-i 
deration or whellicr i( is not ‘oniiietcMi!- 
to any Court as against such uiortgagco 
to cancel tho document in so far a.s ir 
affects rights not transferrol to any hon.i 
fide third party, as tho Ic-aso in this case 
has been held to he binding on the plaii,- 
tiff in the suit filed by tlie lessee and tho 
matter is concluded between (he parties. 
It is well settled that, when a contract 
is voidable, the right to detennino it is 
subject to the condition lhat an innocent 
third party will not he affected by the 
cancellation or even a wrongdoer in case 
of delay cn the p.art of the party entitled 
to rescind and that as a condition to a 
rescission there must le restitution in 
integrum, so that the imrtics may ho put 
in status quo by the Court. See Clon<ji. 
v. L. N. W. Rij. Company (8), 

Bank of Scotland Andie (9) Erlan(jei' 
v. Neio Somlrero Phosphate Co. flO). 

As regards tho prayer for a declaration 
that the mortgage is not supported by 
consideration, it is clear that a mortgage 
affects the property only to the extent 
to which money is advanced as security, 
Ramaswami Cheltiar v. Su7idara Red. 
diar (2), Knviarappan Cheltiar v. Nara- 
yaiian Cheltiar (3). If there was no 
consideration, there would be nothing for 
the mortgagor to pay when a suit is filed. 
Though there may he cases where a 
Court will grant a declaration or injunc¬ 
tion on proof of danger to tho mortgagor's 
title to the properties, I do nob thiuki 
there is anything in the allegation in the 
plaint which would justify a Court in 
exercising its discretion in favour of the 
mortgagor who has come to Court three! 

years after the execution of the deed of; 

mortgage. Both the lower Courts aro of! 
opinion that plaintiff's have no reasonable 
apprehoneion of any serious injury in the 
future. In the result the second appeal 
fails and is dismissed with costs. 


s.N./u.K. 


Appeal dismissed. 


(8) 11872J 7 Ex.' jib.' 

(9) flBC7J 1 U. L. (Sc.) 145. 

(10) U878] 3 A. C. 1218. 
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I. R. 1919 Madras 784 
Full Bench 

v- I.T.IS, C. 1.. Sadasiva Aivah and 

Spr-Ncpp, TJ. 

A.L.A. A'acjappa Clteltin) —Appellant. 

V. 

C]i^A-nIi)}(iayn Chettn and othera — 

Api t-d No. of 19ld. Decided on 
9dtli Ai’n’I lOlS, against tlie order of 
Di.'t. -Tiidec ll unnad, D'- ISih .July 1910 

ir: Tesfii. lYfn. Xo 0 of 1913. 

Civil P. C.I1908). O. 41, R. 22—Memo 

of objr>clion5 can be pr.-*senled in appeal 
againsl decision under insolvency Act—Ap¬ 
peal dismissed as time baired—Memo of 
ot jeclicns cannot be beard — Provincial In¬ 
solvency Act 11907). Ss. 46 and 47. 

A Hioiiior.'ndnni of objections can be presented 
in an Pi cul .teainst a decision under the Pro- 
vineiiil (nsolvoiiCT Act. 

Where, however, the ai)peal is dismissed as 
presented ovit of time, the mtinorandum of objec¬ 
tions cr.Diiot he heard, lP740 C2 P 791 C 1,2] 

f .l!'/?/o> i‘ic.\ reviewed.) 

Per U'n/fjs, C’,'7.—The expression “in icRard 
to prooeodiut’s ujidcr this Act in Courts subordi¬ 
nate to them” in S. 47 |2i, Provincial Insolvency 
Act i.s wide enough to cover ca.^cs in the subordi¬ 
nate Courts which come,? before the High Court 
or I)i>trictCourt on appeal or revision as well as 
applications for transfer, etc. The procedure 
prescribed in the Civil Procedure Code is the 
standard procedure and applies not only to in¬ 
solvency cases in original Courts but also to 
cases of appeal and revision provided for in the 
insolvency Act. I.P788 C 1,2] 

The right of a respondent to proceed by way of 
raeinoraudum of objections is strictly incidental 
to the filing of the origin.al appeal in time, and 
it is o|)"ii to a partv against whom a memoran¬ 
dum of objections has been filed to set up the 
bar that the original appeal was filed out of 
time. tP 790 C 2) 

Per Srtdn.wva Aiyar, J.—The right to prefer an 
appeal by way of memorandum of objections is 
an extension of the right of appeal, which must 
be given by Statute. Statutory provisions relat¬ 
ing to such rights should be strictly construed, 
0. 41, rule 22, Civil P. C. must, if possible, not be 
extended in favour of the right of a respondent to 
file a memorandum of objections so as to pre¬ 
judice parties who have obtained a decree in 
their favour in the lower Court and who might 
reasonably entertain the belief that, as the time 
for preferring an appeal has expired, the rights 
which have been established in their favour 
under the decision of the Court of first instance 
have become finally secure. [P791 0 1] 

The expression “in regard to civil suit” in 
S. 47 (2), Provincial Insolvency Act includes 
proceedings in appeal in civil suits. 

[P787C2] 

Per Spencer, <7.—The word “hearing” in the 
heading to 0.41, Civil P. C. means hearing on 
the merits, and the heading "procedure on hear¬ 
ing” indicates that the respondent’s rights to 
take cross-objections, which np to the time of 
the bearing was an inchoate right, becomes per¬ 
fected at the hearing of the appeal. The words 
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“upon the hearing” in S. 5Gl old Cede were pro¬ 
bably omitted in the new Code, as being redon- 
(Unt. CP791C2] 

A'. Srinivasa Aiynngar and K. Bhashi 
yam Aiyangar—ior Appollant. 

A. Krishnaswnmi Aiyar, A. Venkata, 
rayaliah, B. Sitarama Rao, S. B. 
Muthnsamiy Aiyar, A. SrirangaChariar, 
T.Ra)}gaCliariar, 2 Lnd K. Desikan—ior 
Respondents. 

Order of Reference. 

Oldfield, J. —The decision coder 
appeal is one adjudicating 7, 9, 12, 13 
responilents insolvents and avoiding trans¬ 
fers evidenced by Ex. B series, Appeal 
against Order No. 337 of 1916 is by the 
transferee under these documents. The 
memoranda of objections are by 7 and 9 
to 14 respondents, the persons adjudi. 
cated and their sons, for the cancellation 
of the order of adjudication. If the 
memoranda succeed, the order under 
appeal must be set aside in toto; and we 
have, therefore dealt with them first. 
We consider at present two preliminary 
objections taken by respondent, 6 a ere- 
ditor, who in consequence of an attempt 
by the original petitioners to withdraw 
the petition, was given the carriage of 
the proceedings by the lower Court and 
who now opposes the appeal and memo¬ 
randa. His first objection is that memo¬ 
randa of objections are not authorised 
by insolvency law and cannot he heard, 
hissocond, arising from the fsot 
this appeal is admittedly out of t/me 
with reference to the decision in 

parthi Lingayya v. AravetiChinnara- 
yana (l), is that a memorandum canno 
he heard, on an appeal, which itse ^ 

cannot he heard because it is 0*“ 
time. That memoranda cannot be en¬ 
tertained in insolvency appn^is ^ 
ed on tho ground that the Provin¬ 
cial Insolvency Act contains no re ® * 

enco to them. A memorandum 
means, by which a respondent ® 
any cross objection to the decree 
order, which he could have 
away of appeal, and in view of . 
nisami Aludaly v. Ahhu 
nothing turns on the facti that the 
jectiou raises, as it does in the 
case, an issue between him and his 
respondent. A memorandum, ° 
it can be presented only in spacia 
e umstanees (a qualification mataria ^^ 

;i) L1918] 41 Mad. 169=44 1. 0. 805. ^ 

’2) A.I.R. 191S Mad. 648=88 Mad- 
I. 0. 328. 
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the sequel), is in substanceinclisfcinguish. 
able from an appeal. It follows that tno 
rlghfe^ to present a memorandum, like 
the rights to present an appeal, “cannot 
be assunjed and that “botli alike must 
be given by Statue or some authority 
equivalent to It:” Minakshi Stiidu v. 

Suhrainanija Sastri (3). And certainly no 
right to present a mcriiornndum is given 
explicitly by Statute in tlie case before 
us. 

The first answer attempted is that 
such a right is given by necessary imfdi- 
cation, since the recognition of a riglit of 
appeal involves recognition of a right of 
objection under the general law applica¬ 
ble to appellate proceedings. But, al- 
though a memorandum may be indist¬ 
inguishable from an appeal in substance, 
the right of appeal is distinguishable front 
the right of ohiection, since they are 
exercisable hy different persons in diffe- 
rent circumstances, objection being open 
only to a respondent when an appeal has 
been filed by an appellant; and it does 
not follow from the recognition of the 
right of one person in one set of circum¬ 
stances, that a similar right must he re- 

cognized in favour of another peteon in 

others. In fact the right of objection 

represents an extension of the right of 
appeal, for which distinct warrant must 
be required; and such warrant is not 
forthcoming in any general law applica- 
ble to appellate proceedings. For the 
existence of such general law is impliedly 
negatived by the decisions in Sesha 
Ayyar v. Noqarathna Lola ( 4 ) and 
Eausalia v. Gutab Kuar (5), in which 
it was not invoked or applied, the latter 
relating directly to the right of objection; 
and it may be observed that we have not 
been shown in ihe present case any such 
course of praftic-e os that referred to in 
it as a possible ground of decision. The 
attempt in those was to apply, nob any 
general law, hut that enunciated in the 

Civil ProcediireCode consistently,it would 

appear, with the application to the 
appeals in question of the provision then 
correspondmg with the present S. 96- 
and when the penerai law was relied on 
ID Mtnohht NatHuv Svbramavya Sai 
tri («). t ho judgment dealt with it as repre’ 
seiiled by that and the connected provi" 

I accordingly turn to the argu" 
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eions. 


8 ) lie£ 8 l 11 Mad. 2 Css:i 4 I, a. 160 (P 0 I 
4Ul»04l V7 Mad. 121.' ‘ 

61 Lier.Ol 21 AH. 207. 
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mont that S. Oh i- iipiilicuhlo fo nppeula 
under the rioviticial fiisohcm y Act, and 
that the rij.lit of tjlijccliun loliovss ficm 
its ajipliciilion. 

_ S. l)G authorizes aj i cal.s from nil dfci- 

sions of civil Courts,‘Vine wlm ( il.or. 

wiaoexpresslyproudcd in tlio i<,|y (,| iPo 
Code or by any olhcr l;nv;"un.l m. diaiht 
S. 4(:, Provincial Insolvency A(t, which 
purports to deni wiili appeals uudur it, 
contains nothiugsimilar to ilie pK.visions 
in S. 4H, Guarrlians Winds Act (8 ol JMO 
and S. 19 (3), Succession Certificate Act 
(7 of 1899) by which all orders not sje- 
cifiod as appealable are declared final. 
On the other hand, the provision in S. 4G 
for a right of ajipeal and a point to 
which I return, the ahsetree of other pro- 
visions regniding apjcals or the procedure 
in them indicato flmt the right of appeal 
under the Provincial Jusolvencv Act is 
conferred by it alone, is sul jecjt to tlio 
restrictions it in>|ose8 and cannot he 
enlarged by the application cl S. 9G and 
other provisions of tlieCicil J’loceduro 
Code. Thisindication is f^lrerglhened by 
reference to those rest rictior.s. the require, 
ments of leave to ajipeal in Cbrfain cases 
and the mention of | orieds of limitation 
and the absence of similar provisions 
regarding objections. It has not been 
showii how any argument in favour of 
the right of objection can beJioitedin 
its application to the cases of appeals for 
which no leave is required. 

It was no dou't held in liayhunathdas 
CopaUa^ V. Sea/, of State (G) that a 
provision permitting an appeal to the 

High Court attracted the application of 
S. 5G1. Civil P. 0., which at that time 
authorized the filing of objection*; and 
not tireless so, because an ajii'eal could . 
not ho filed without the certificate of the 
original tribunal. But the judgment 
Doticeo the distinction between a certifi. 
cate that the case is a fit one for appeal 
and leave to appeal, such as is now in 
question, granted to a particular im'ivi- 
dual in respect of a pariicular part of the 
case, that in which he is interested. And 
the requirement of leave to appeal is 
material; for, when it is required it is 
difTicult to as sumo either that the objector 
isat liberty to proceed without obtaining 
it and has thus been placed in a better 
position than the appellant or that the 
former’s obligation to obtain leave is to 
be based on mere implication from the 

(6; U9063 29 Bom. 614. " ’ 
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provision the latler. Again, al- 

tlioiiuh iim petio'^ls specifietl for appeals 
ary idoi'tical witli those provi.le'l for ordi- 
iiory api'Cals in Art. 152. loGSch. 1, him. 
Aet, i* was thought necessary to specify 
them ly in the section: an-.l. when 

iin)itation was thusdeilt wjrli, it isharri to 
helievo that the necessity for a provision 
similar to 41, R. 22(1) was oveiiool?e(l 
or that s\ich a I 1 ro^•is;on was to le im¬ 
ported from ti.e Civil Pmoolure Code. 
As regards l.’otli leave anil limitation the 
easy and natural erqihuiation for the 
omission of provision for memoranda of 
ohjeciions is that n.emoranda are not 
contemplatcil, The specif cation in S. 46 
of the appeals, wiiich can be enteruined 
and of the conditions imposed on their 
entertainment.indicate, in my opinion, an 
intention to deal wish the law relating to 
appeals exhaustively in that section and 
to exohulo the application of S. 9G, Civil 
P. C., with all its implications. 

Lastly it is argued that the law relab. 
ingtoappeals is fo be found also in S. 47, 
Provincial Insolvency Act, and that its 
references to powers and procedure im¬ 
pose on this Court the duty to deal with 
the ohjections in accordance with the 
Civil Procedure Code and confer on res¬ 
pondents the right to make them. The 
first objection to this is that, if the sec- 
tion is intended to dral generally with 
appellate work, the respondent’s right to 
make and the Court's duty to deal with 
objections, although they are provided for 
underthe heidiDg"Procedureon hearing” 
in 0. 41, involve an extension of the right 
of appeal, which, as thedecision in Colo-’ 
nial Sugar defining Co. v. Irvivgil) 
shows, cannot be described as roattei of 
procedure; and if the question is of the 
Court’s powers, it is an unusual and 
strained construction to treat the refer¬ 
ence to them as conferring a right on 
the party. But in fact the argument 
against the application of S. 47 rests on 
the broader foundation, that no part of it 
applies to appellate business proper. Sub- 
S. (1) applies only “to the Court” and 
allows it the powers and procedureappro- 
priate to tlie exercise of original civil ju¬ 
risdiction; and in therefore is irrelevant in 
this connexion. Suh S. (2) applies toHigh 
Courts and' District. Courts, which no doubt 
exercise appellate powers, hut deals with 
their posi'ion only in regard toproceed- 
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ing in Courts subordinate to them,” not 
in appeals before them, and allows them 
the powers and procedure appropriste, 
not to appeals, but to civil suits; and the 
effect of the subsection roust therefore 
he taken as being, not the application to 
to their appellate work of any of the pro¬ 
visions of part 7, Civil P. C.. but only of 
the powers of transfer and withdrawal 
and the procedure relating thereto, re¬ 
ferred to in Ss. 22. 23, 24. As in myopi. 
nion, the right to present memoranda of 
ohj-ctions involves an extension of the 
right of apjieal, which the Provincial In¬ 
solvency Act does nob sanction expressly 
aud is not shown to sanction by impli¬ 
cation or with reference lo any general 
principle applicable to appellate pro¬ 
ceedings. i would hold that the memo¬ 
randa before uscannnot be heard. As how. 
ever my learned brother entertains donbts 
on the point aud it is one of general im¬ 
portance, I concur in referring to a Full 
Bench the question: 

‘ Wliethor a ni^moradum of objections can Iv 
pres'-nfed in an appeal againsr. a decision under 
the Provincial Insolvency Act?” 

On the question, which would ariseiu 
case a memorandum of’objections can be 
presented, there is a clear conllicfc o( 
authority in the decisions of this Court, 
which we cannot resolve: see Kanir- 
knmafina Imath Narayana v. Maosad 
Konirkamanna (8), Devibhashyam Ve^ 
kanna v. Peddivti Venkatarafitanoyya 

(9) , Biridugadda Venhadu v.BettiveTof. 

N. & M. Estate (10) and Second Appeal 
No. 1864 of i9l6. It is bhereiore neces- 
sary to refer to the Full Bench this- 
question also: 

“Wbetber a memoraJom of 
sented io ao appeal which is dismissed w cut 
time, can be heard?” 

Sadasiva Aiyar, J.—The preli™': 

nary questions for consi ieration are: U/ 

Whether a respondent is entitled to nc 

a memorandum of ohjectious in an appe® 
filed under S. 46, l^rovincial Insolvency 

Act. (2) Whether if such a meraorsDdan) 

of objections is admissible, it ® 

beard after the appeal is 
presented out of time. As regards 
first question,.the Provincial 
Act is clearly not a self contaire ^ 

complete Act in itself; 8®® 
p. 570, of 33 U. L. J. 563 and ab 

p. 574 ._s regard s Drocednrl i_jh-—- * 

f8) 19101 S'l. 0. 140, 

(9) 119161 82 I. G. 519. 

(10) 119153 301. 0. 889.' 


(7) 11915] A. C. £69=74 L. J. P. C. 77. 
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Provincial Insolvency Act, directs the 
Court exercii-ii)}' insolvency jurisdiction 
to follow the same procedure us it has 
and follows in the exercise of original 
jurisdiction. Cl. 2 of the same section 
directs High Courts and District Courts 
to follow the same procedure in regard 
to proceedings under the Act in Courts 
subordinate to them as the Higli Court 
and District Courts follow in regard to 
dvil suits. The High Court and the 
District; Courts have got appelUtc juris- 
diction in respect of decisions passed in 
certain matters in insolvencv proceedings 
in the lower Courts. As regards appeals 
under the Civil Procedure Code, 0.’ -1 1, 
B. 1 to 21 , prescribe rules of procetluro 
relating to several necessary matters 
such as the form of the appeal, stay of 
proceedings in the Icwor Court on appeal, 
endorsements to be made upon thojnemo. 
randa of appeal, demands for security, 
sending of uoticos on appeal, calling for 
records from the lower Courts, fixing 
days for the hearing of appeal, service of 

notices on opposite party, right to begin 

There is no provision in the Insol- 
vency Act as regards any of these 
matters of procedure in respect of ap. 
peals filed under S. 4G of that Act. (at 
least until rules are framed under S* 51 

by the High Court) and unless we hold 

that they are incorporated in the \ct by 
the provision in S. -17. Cl. 2. which 
greets the High Court and District 
Courts in regard to proceedings of subor- 
dinate Courts to follow the procedure in 
regard to civil suits, there is an unex- 
plained omission to make such a provi. 
Sion in the Act. I therefore am inclined 
0 think that S. 47. Cl. 2. does apply 
to appellate business proper of the High 
Court and District Courts and not only 
to the powers of transfer and withdrawal 
referred to in Se 22, 2,3 24 , Civil 

1 . C. Haying regard to the position of 
». 4f. as immediately following S. 46 

which latter section gives the power of 
appeal, I th.nk S. 47, Cl. 2, though not 
as clearly and happily worded as it might 
have been, was intended by the legislature 
to apply the provisions of all the rules 
under 0. Civil P. 0., in respect of the 
regulation of the procedure in appeal, ap. 
polls being only continuations of the origi 
nal proceedings in suits. I think that the 
expresBjon m regard to civil suits” 
means in regard to all proceedings in 
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civil suits” and inelUiloH proceodinga in 
appeals in civil suits. 

Then comes t!io (|uestiun wholher 
41, H. .12, wiiich empower;! the ros- 
pondont to file a niOdiuramluiti ef nijp-c- 
tionsisan.le of po.cduio. No ,juul)t 
several provisions rol:.(irig t.) Rub>ta„t,ivo 
law arc incorporated in the Civil JVo- 

ceduro Cole, but the rules in 0. 11 from 
Br. 9 to 15 are entitled as “proeeduro on 
admission of apj'eais,” Hr. 16 to dT are 
headed as procodiue on hearing,” and 
B. 22 occurs among these latter rules 
described as falling under the head of 

__ fc * * ' ^ This is no doubt 

not conclusive ou the point and there is 

inuch to he said (as shown by my learned 

brother in his opinion) for the opposite 

viavv that whatever may bo i.lio nature of 
Hr. 9 tod? other than U,22,};ivesa 
substantial light of appeal just as S.s. 96 , 
9f and 100 in the body of the Civil Pro 
codureCode. and S. 16, Insolvency Act 
^ve a substantia! right of appeal. In 

Gopa/das v. Secf/, of 
(6) .Jenkins. C. J,, and Aston, J., 
had to construe a section which stated 
that, subject to the provisions of S. 48 
sub S. 11, City of Bombay Improve.^ 
merit Act 4 of 1898. the provisions of the 
Civil Procedure Colo with respect to 

appeals and original decrees “shall so 
far as they can be madeopplicable applv 
to appeals under that subsection.” The 
learned .Judges held that the procedure 

as to memorandum of objections in 8.561 
of thoohl Civil Procedure Code became 
thereby applicable, that is, that the rea. 
poodent became entitled to file a nierno- 
randum of objections on an appeal hav. 
Jug been filed with the necessary jiermis. 

8)0D • 

I think that without much straining 
of language it could be argued that 
every party to the insolvency proceedings 

‘appeal 

under S. 46(jasta3 every party aggri- 

Ss. 96. 97 and lOl). Civil P. C.) and that 
the respondent (who as a party has such 
a right of appeal) is merely allowed to 
avail himself of an additional rule of 
procedure by way of memorandum of 
objections as provided for in 0 41. R. 22, 

ID exercising his said right of appeal. On 
the whole 1 am inclined to the view that 
the legislature intended that 0.41, R.29, 
about the right to file a memorandum of 
oross-objectiona ('the objeotiona being 
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con^mc^1 imder that rule to those which 
t ii; ro-Npoivlent could have taken by way 
ot could be availed of by a res- 

pomiont; where an appeal had been tiled 
under 8. JG, IVovineial Insolvency Act. 
Ic was objoebed tliat one of bho classes of 
appe;ils provided for under S. 46, thab is, 
tlio class coinini; un ler Cl. 3 of the sec¬ 
tion, requiies leave of the District Court 
or of the lli^h Court, and if a inemoran- 
dum of objections is allowed after an 
appeal has been filed unlor that clause, 
it will contravene bho intention of the 
Act, as 0. 41, K. 2il, Civil P. C , makes 
no ii.ontion of the leave of the Cjurt 
hoMii* reiiuired for filing a memorandum 
of c)bj ictioiis in any case I am nob how- 
over iiiipre'Sed with this argument as 
0. 41, U. 22, rejbricts the right to take 
cross objections to those grounds which 
the respondent could have taken by way 
of ap[i 0 il, and, as he could not advance 
grounds by way of appeal without the 
leave of iho District Court or of the 
High Court in a evse falling under S. 46, 
Cl 3, he could not 6le a memorandum of 
objections also in such an appeal with¬ 
out the leave of the Court, (see also the 
observations in Rnghnnntkdns Gopal 
dtis V Secu.of State (b), where ihelearned 
Julges seem to liold that once permission 
is given to appeal and an appeal is filed, 
a sepante permission for a memorandum 
of objections is nob necessary]. However 
I should like, if possible, to express no 
final opinion on these points and to have 
the questions argued before a Full Bench 
and decided finally by such a Bench. 

Coming to the second question as to 
whetdmr a memorandum of objections 
can be heard after theappeal is dismissed 
as barred by limitation, there has been a 
conflict of authority in the several High 
Courts and in this Court itself there has 
been such a conflict: see Knnirkamanna 
Imath Naroyana \\ Maosad Kanir- 
harti'inna (8). Devihhaahyam Venkanna 
V. Peddinti Venhataramanayya (9) and 
Seconl Appeal No. 1864 of 1916. I 
would therefore refer the second question 
also for the decision of the Full Bench 
if the first question is answered in the 
affirmative by the Full Bench. 

Opinion 

Wallis, C. J. —S. 47 (l), Provincial 
Insolvency Act. provides thab, subject to 
the provisions of the Act, the Provincial 
Insolvency Court in. regard to proceedings 
under the Act shall • have the same 


powers and follow the same procedure as 
it has and follows in the exercise of 
original civil jurisdiction, thus making 
the provisions of the Civil Procedure 
Code clearly applicable, as far as may be 
to original proceedings under the Act. 
This subsection applies to District 
Courts in the exercise of original jurisdic- 

tion in insolvency. Sub-S. (2J thea ap¬ 
plies exactly the same provisions in the 
same language to the High Courts and 
District C 'Urts "in regard to proceedings 
under this Act in Courts subordinate to 
them.” and the first question is, what 
is the elTect of these words. Though 
not very happily expressed they 
are, in my opinion, wi le enou’h to 
cover cases in the subordinate Courts 
which come before the High Court or 
District Court on appeal or revisioD 
as well as on applications for transfer, 
etc., and there are sufficient indications 
that they were used by the legislature in 
this sonso. The procedure prescribed in 
the Civil Procelure Cole is the standard 
prooe lure. an I no reason has been sag- 


gasted why it should have been made 
applicable in insolvency cases only in the 
original Court and not also to cases of 
appeal and revision provided for in the 
Act. There must be some procedure or 
other governing such prooeedlngs, and 
it had been intended that it should ^ 
prescribed by rules made uuderS. ^Ar* 

would have been specifically 
in 8ub-S. 2, among the other 
matters as to which rules 
made under that section.' Solar as ap¬ 
peals to the High Court are coocerne t 
the subsection so construed may. io ^7 
opinion, be regarded as superfluoQa- ^ 
cause, uDfler S. 590 of the Colo ^' 
now S. 103, the procedure prescribe lo 

Chap. 41, which doala with ^ 

original decrees, was made applicable, 

far as might be, to appeals from or e ^ 

under any special or local law in w ' 
a different procedure is not provi • 
No different procedure is provided in ^ 
Provincial Insolvency Act as , 

the Insolvents Act of U ’ 

C. 21. bo which for that reason the pr 

visions of S. 590 were held inapph*^ 

in Brown, In the matter of (UJ- . . 

Clearly therefore in either vie 
procedure prescribed by the ,'n 
plicable to appeals to the 
unler the Provincial Insolvency^—— 


(ll) USttbj l‘iCiil.629. 
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it is unnecessary to refer to S. 117 and 
Ss. 3, 4 of the Code, which were also 
relied OQ. The next question depends on 
the construction' of 0. 41. R. 22 (formerly 
S. o6l), Civil P. C., which has ylven 
rise to much difference of opinion. In 
Calcutta it was held that S. 061 did not 
generally entitle one respondent in an 
appeal to present a memorandum of objec¬ 
tion against another respondent, and this 
was followed in Kallu v. Manni (l'.:). On 
the other hand, it was held by this Court 
to be permissible in Timmaima Mada 
V, Lakuhmana Dliakta (13), approved 
in Kutaikada Pillai v. Viswanatha 
Pillai {Vi}. In these circumstances the 
section was amended in 1908 hy substi¬ 
tuting in sub S. (l) “cross objection” for 
“objection” and in sub-S. (d) "the party 
who may be alfected by such ohjpctioir“ 
for “appellant,” while the new sub-S. (4) 
speaks of sucli notice lo the other par¬ 
ties as the Court thinks tit.” The inter¬ 
pretation put upon these amondinents lias 
not been uniform. 

A Full Bench of this Court in Muni- 
sami Mudaly v. Abbu Reddy (2) has re¬ 
lied mainly on the previous practice of 
this Court, but that considoration has 
less weight in a case like this, where the 
legislature in making the amendments 
must ho presumed to have intended to 
intro luce uniformity of practice in place 
of the diversity prevailing in the ditler- 
ent High Courts. While the Bombay 
High Court adheres to the view that 
cross objections must be aimed at the ap¬ 
pellant in Nursey Vir.i v. Alfred 11. 
Harrison (10), it has teen held in Cal¬ 
cutta in Jndunandan Proaad Sitigha 
V. Kcer Kallyan Singh (16). (same 
case reported m 16 C. W. N. C12), 
that R. 22 (3) introduces a modiQcatioo 
of the old rule in S. 561, that the effect 
of the alteration is to leave no doubt that 
a respondent may prefer a cross objection 
againifc a corespondent, but that the 
limits of the rule are not attempted to 
be defined. The Allahabad Court takes 
a similar view, Dalgobind v. Ran 
S(iTup\il). In Done of those cases has 
the effect of the substitution of “ cross 
objection” for “objection” in R. 22 (l) 

(12) U9011 23 All n. 

(IH) LlflR4l 7 Msd. 216. 

(14) U905| 28 Mad. 229. 

(l6) 119131 87 Bom 6U=2lI.O. 7. 

(10) 11912* 13 1. C. G63. 

ni) A 1. R. 1914 All. 424=26 I. C. 83=36 All 
606. 
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been dealt with. 1‘riina facio tho inten¬ 
tion wouhi appear to tiavo been only to 
allow object ions \\ liich ai ose in somo way 
out of the iipiieal, wludliur aituorl at the 
appellant or at anotluT respo'! l-ut, This 
discussion is not ini'levant-to f lie present 
question, as the moio widely ll. dJis 
interpreted, tlio iiiore seiic'Us. 
be the con?equoncos of .in-iwoiing the 
second question releried lo ns in iho 
atlirmative. At the time when tlio inr- 
sent Code was cnacio l in 1008 that ques¬ 
tion bail hecu 6x|iressly decidtul in 
Bumjiwan Mo! v. Chand Mol fl8) with 
reference to the terms of S. otU of tlio 
old Code where the Court hehl that 
when the appeal was dismissed as out of 
time the objection couhl not bo heard, 
as the onterlaininent of the .rhjoctions 
was contingent aud dopeudent upon tho 
hearing of the a|)peal. In the coiirso of 
thejudginetii Mahmood, 1., observed that 
to deciile otbe^x i<e would 

"bp )»riCtiCrtlly liolding ;ui apii'lliint who 
prcfci> au a|j; cal long ai it-r the pie<fjihed ppriod 
of liiunatiou may confer u on the rcs|ioti(tent 
the right of having the a; pc.il of his o-' ii tieard 
in the ^l 1 il'p of ooji ctions under S. f.tll, Civil 
P. C., although, if the original a|ip*al was 
barreo by lintinaiicD, a foiliori such objictiona 
ought tu be barred also." 

The legislature of 1908 must bo taken 
to have known of this decision, and it is 
exceedingly uuliktly that they intended 
to overrule it by inoplication. Thedeci- 
sion no doubt proceeded on the ground 
that the caso fell witliin the ratio deci¬ 
dendi of the earlier cases, in which it 
had been lieid that tire objections could 
uut bo heard w ben tho a|*poal liad been 
withdrawn or dismissed for default. 
Those decisions were based on the laug. 
uagoof S. 318 of the Code ol I860 and 
S. 061 of the Code of 1682 by which a 
respondent, although he had not appealed 
against any part of the decree, w as en¬ 
titled upon the hearing” to take any 
objection to the decree which he could 
have taken by way of appeal. Tho view 
taken by the Gouits when the section 
was so W'ordel was as explained by Sir 
Charles S.iigent, C. J., in Rkondi Jagan- 
nath V. Collector of Salt Revenue (19), 
that once the hearing of the appeal bad 
cornraencod, tho respondent’s right to 
take bis objections which up to tho time 
of healing was an inchoate right, became 
perfected. The legislature has now 
removed from this section the words 

(18) ii888l 10A1I.687. ^ 

(19) L1895J 9 Bom. 28. 
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‘ upon tho hearing” upon which tliese 
'lt’ci^luns le^ted. and lias expressly over- 
lulu-l (lie decisions themselves in the case 
■ if u itlidrawul or dismissal of the appeal 
hy-'iiactiijt; in rub.S. (-1); 

licrc iu aiiv case in which any ‘S'lioudent 
li:is iiiici'r 11 is julc fried a nn inciandiuii of cb- 
jecii ais Uio ori.inal ap|io.il is willidrawa or is 
fiisiiiis-j (| for (lof.nrll, iLc ohjecliou sj filed may 
tiCNci I hch ss he lie<ird and determioed after such 
nou.v (0 tlieolhc-r parties as the Court thinks 

ft does not however follow that Ram- 
iiw,in L\Ial wChand Uol (l&) was also 
intended to l;e otertuled. Jf that had 
been ibe intention of tho legislature, it 
woukl [irobably have added some such 
words as or is flisniissed as havijig been 
died out of time.” 

i.liC ‘10 aio moreover strong reasons for 
nut attributing any such intention to the 
legislature. The right of parties to a 
suit to treat the decree as final, when 
no appeal has been filed within the pres¬ 
cribed period of limitation, is a sub¬ 
stantive light of great value as pointed 
out by the Privy Council in Colonial 
Sufjar Refining Co. v. Irving (7) aud 
in Sandogar Singh v. Pardip Narayan 
i>ingh (20), and there is a strong presum. 
tion against any intention on the part 
of the legislature to interfere with it 
unnecessarily. It is no doubt impaired 
to some extent by R. 22, which may have 
the effect of extending the respondent s 
time for appealing or even giving afresh 
starting point. Provided however the 
original appeal is required to be filed in 
time, the interference is a very limited 
one, and may he defended as necessary 
to enable the Court to do full justice in 
disposing of the case on appeal and as 
governed by the same considerations as 
have led to the enactment of the new 

33. which gives the Court a discre¬ 
tionary power to interfere in appeal 
oven as regards parties who have not 
been made respondents, and respon- 
dents who have not filed any memo- 
randum of objections. It would how¬ 
ever largely and unnecessarily impair 
this valuable right to hold that the 
filing of an appeal by one party, even 
though out of time, has the effect of 
enabling the respondents to file appeals 
not only against the appellant but as 
against one another. The objections 
urged by Mahmood, J., in Ramjiwan Mai 

(20) A. I. R. 1917 P, 0. 19G=il5 Cal.~5l^43 

L 0. 484=4S I. A. 21 (P. 0.). 
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Chand Mai (18) against such a coorae 
have lost none of their force, and there 
is no reasen to suppose that the legisla¬ 
ture intended to disregard them. Even 
greater difficulties arise if the present 
rule is treated as giving respondent an 
unrestricted right of filing memoranda of 
objections, because the decision on a qnes- 
tion raised by a respondent in the same 
interest as the appellant may give occa. 
sion under R. 33 for the modification of 
the decree in favour of the appellant him- 
self whoso appeal is ex hypothesi barred. 

The true lule would appear to be that 
the right of respondents to proceed by 
way of memorandum of ohjfction iS' 
strictly incident to the filing oftheori-' 
ginal appeal in time, and that it is open! 
to a party against whom a memorandum' 
of objection has been filed to set up the; 
bar that the original appeal was filed 
out of time, It is no doubt true that a 
respondent who is served with a Dotiuei 
of appeal cannot always be sure whetber| 
the appeal was filed in time or not and il 
so, whether or not delay will be excused 
and that he may therefore feel bound tc 
file a memorandum of objection and incarl 
the cost of court-fees and briefing coon 
sel in support of the memorandum. That 
in my opinion is not a sufficient reason 
for taking the other view. Moreover in 
a proper case the hardship may be met, 
by ordering the appellant to pay theco5tB( 
of the memorandum. I answer the se¬ 
cond question in the negative. , 

Sadasiva Aiyar, J.—In the Order of 
Reference,! indicated my inclination to 
answ'er the firstquestion referred in 
affirrfiative. In other words, while ex¬ 
pressing no final opinion, I 8*^® 

reasons for holding that a respondent ^es 

entitled to file a memorandum of 1®' 
tioDS in an appeal against a decision 
under the provisions of the Insolvency 
Act. My Lord, in the opinion just now 
pronounced by him, has come to the oo^ 
elusion that that question should 
answered in the affirmative and I ^8^^ 
entirely therewith and have 
add to what I have said already- * ® 
second question referred has caused ^ 
more difficulty. I expressed no 
whatever upon that question in the Orde 

of Reference. The right to 
peal cannot be claimed by a litigaot as 
matter of course but should be given j 
Statute law. The right to prefer ^ 

peal by way of memorandum of o J 

0 
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tions isan exfconsion of bho riglit of ap. 

poal which must therefore also he ^jiveti 
by statute. Statutory provi-^ions relating 
to such riglits shouhl l)e strictly con¬ 
strued. 0.41, U. 22, correspondiog to 
old S, 561, mush if possible therefore not 
be extended in favour of the right of a 
respondent to file a me'norandu'n of ob¬ 
jections so as to prejudice parties who 
have obtained a decree in their favour in 
the lower Court and who might reason¬ 
ably entertain the belief that as the tiino 
for preferring an appeal has expired, the 
rights which have been estaldisliod in 
their favour unler the decision of the 
Court of first instance lial become finally 
secure. This Court has no douht in M uni- 
sami Muflahj v. Abbn lUdthj (2) allowed 
one respondent to file cross-objections 
against anoth r,and this is a further reason 
for strictly confining the right to file such 
objections. Supposing the plaintiff is the 
appellant and defendants 1 and 2 are the 


respondents in an appeal and the plaintifi 
and defendant 2 are in collusiDn and the 
suit was dismissed by the District Mun- 
sif, upholding defendant I’s conboutions. 
The plaintiff appeals out of time to the 
District Court. The Sheristadar’s ofBse 
does nob discover that the appeal isout 
of time and sends notice to both the res- 
pendents. The colluding defendant z files 
his memorandum of objections within one 
month of the receipt of the notice of ap¬ 
peal on the same groutuU on which the 
plaintiff filed his appeal, defendant 2‘9 
objections and the plaintiff’s appeal being 
both thus directed against defendant 1. 
■Tlie result of answering tho second quos- 
tioD in the affirmative would be that 
while the plaintiff’s appeal at the final 
hearing of the appeal is dismissed as 
■barred by limitation, his friend, defen¬ 
dant 2, by having his memorandum of 
objections heard, compels the Court to 
hear the appeal also, and defendant 1' 
who thought that the decision of the 
Distriot Munsif was safo owing to no ap. 

peal having been filed in time, finds that 
he was living m a fool’s paradise. 

•o 00 ^??^ Bee that the omission in 0. 41, 

bear. 

ing which found a place in the old S. 561 
IS of much importance, though some of 
the decisions under the old S. 561 (which 
decisions denied the right of the respon- 
dent to have bis memorandum of objeo. 
tion beard where the appeal itself was 
dismissed as out of time) attached import. 


anco to those words. [ think that much 
weight attiichos to tho argiiiinnt based on 
the new sub-U. j. 0. 41. 22 which 

makes.an express provision for lioaring 
the ntemoranlinn of olijootions only in 
cases where the origiinl aiipnal is with- 
driwn or isdisiiiisso 1 for default and doe.s 
not exfiroisly allow the Ixuirine of tlio 
objections, whoro Ibo appeal is dismissed 
as barred by limita'ion or dismissed on 
other preliminary grounds. .Vnother con. 
sideration wliich has weighed witli rue is 
that the right of a respondent to file an 
objection depends if, the second question 
is answered in the affirmative, on what 
I may call tho accident of tho Court or 
tho Sheristadar discovering at once whe¬ 
ther the appeal is barred. Tf the bar is 
discovered at once and tho appeal rejpcted 
then no notice is issued to any rc-pondent 
and hence no respondent is entitled to 
file a memorandum of objections; but if it 
is not so discovered and notice is issued, 
then he gets valualilo rights. 1 therefore 
agree with my Ijord in the answer to the 
second question also. 

Spencer, J.—I agree that the first 
question referred to us should bo answered 
in the affirmative and tho second question 
in the negitive. The fact that H. 22, 
which confers upon respondents the right 
of taking cross objections, falls under 
that portion of 0. 41 which is headed 
Procevlure on bearing” supports the lat¬ 
ter view and justifies, if I may say so, 
the f hservation of Sir Charles Sargent, 

C .f., in Dhondi Jogannath v. Collector 

of S-iit Tiev>nue (lOf, whore he speaks of 
"tbe rcapoodpiit’s right to take liis objdciions, 
which up <0 iliQ time of tbe hearing was an in- 
cliChlo right,'' 

becoming perfected at the commencement 
of the hearing of the appeal. “Hearing” 
would then mean heaingon the merits. 
The words upon tho hearing” in S. 561 
of tho old Code were probably omitted 
from the present Code as being redun¬ 
dant, seeing that in both Codes the head¬ 
ing Procedure on hearing” preceded this 
provision, and in order that Cl. 1. R. 22, 
should be consistent with the newly in¬ 
troduced Cl. 4 of tho same rule. The 
retention of the words "upon hearing” in 
the said note to the section indicates that' 
this change was not intended to have any 
legal significance. Deibhashyam Ven- 
kanna v: Peddinti Venkalaramanayytt 
(9) should be treated as now overruled. 

S N./r.k. Reference answered. 
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C. f. AND SeSUAGLHI AIVAE, J. 

Siii,h‘ hiij.i iin-l Others: —Defendants — 
Appellants. 

V. 

I\'lhu I'li'i aiil others — riaintiff — 
Daftiii 1:1 tics —Bespondenta. 

Civi! Appeal No -IOj of 19iV, Decided 
on lOth A is’iHt 1918, a^;UDst decree of 
ToiTi|)or irv Snb-Jiilj^e, Hainnad, in 0. S. 
No, o9 of 191<;. 

Civil P. C, (l;)03), O. 21. R 2 and O. 34 
R. 2 and 5— Mortgage decree for sale —Pro¬ 
duction of certificate of payment after pre¬ 
liminary deccee-'Oefendant can take ad¬ 
vantage of ccrtificat*^ by reducing amount 
for which property i.« to be sold— Transfer 
of Prooeriy Act (1882), S 83. 

I'm! M n. ;iHr. 2 nod a fiDal decree for 
.«il< s:iij:iM i;e pi -.'(I if t jc amount specified io 
tlu'preli:niii li y decree basnet been paid iulo 
Cnart ivitSiin tte time specified. Tbe Court 
will not rec<)}'oiz‘'!ttiy plea, at the time of passing 
the decree for sale, to tbe ellect that tbe amount 
ba-b'Ci) p.,iJoiitof Court to the decrea-bolder. 
Io tliis rosooct, the scli^meef the Code differs 
from till* pr'jvisi ms laid do.vn io H, 89, T I*. Act: 
10 /. C. 81.'}, mi lP7‘)2 0-J] 

If however b ilwcco the passing of the preli- 
mioary decree and tne passiug of the d-'cree for 
sale tiic d fendaut obtains a certificate under 
the provisions of 0. 21, K. 2, he can take ad¬ 
vantage of it to reduce the amount for whioli 
the property is to be sold and the dfci-ion will 
bo ibo same as if. at the lime when ttie decree 
for sale Was being nul-^, became forward and 
paid the amoiini inf) Court: 40 1. C. 138: Expl. 

LP 70-2 C 2] 

T. M. Rama.'iii'ami Aii/ar — for Ap¬ 
pellants. 

A. S. Viswanatha Aii/ar^ for Respoo- 
donts. 

Judgment.—This is an appeal from 
blio decree for sale in a mor,;gage suit 
passed by the Subordinate Judge of 
Ramnad. The plaintiff obtained a pre¬ 
liminary decree on 27th September 1916 
and the appellant defendant 3, complains 
that theSubordinate Judge, at the time of 
passing the decree for sale, refused to in¬ 
quire into and recognize an alleged settle¬ 
ment of the decree out of Court on 13th 
Fobruary 1917. The application for the de¬ 
cree for sale was male on 24th June 
1917 and thoiefore even if the proceiure 
in 0. 2, R. 2, Civil P C , were applicable, 
the defendant was out of time and was 
too lute to have the adjustment recorded. 
Hovvever we think that the appeal fails 
on a larger basis. The scheme of the 
Code appears to us to be that, if the 
amount made payable in the preliminary 
decree is not paid into Court within the 
time limited, then the decree for sale 


is to be made. In this respect tbe pro. 
visions of 0. 34 differ from S. 89, T. P. 
Act, which provide 1 for payment to the 
plaintiff or into Court. 0. 34, R. 2, Cl. 
(c). ani R. 5. Civil P. 0.. provide that 

” whcr-i on or before the day fixed, the defea- 
dant pay^ into Court tbe amount declared due 
as afore-iaid. together with such subsequent costs 
as are mentioned in R. 10.” 


the Court is to pass a decree ordering the 
plaintiff to deliver up the decuments and 
to retransfer the mortgaged property and 
if necessary to put the defendant in 
possession. But sub R. 2 says, where 
such payment is not so made, that is tej 
say, where such payment is not madet 
into Court, the Court shall pass a decree 
ordering the sale of the mortgaged pro-[ 
perty or a sunicieub part thereof. Forms 
of mortgage decrees are given in App. 
D and Forms 7 and 8 are drawn up in 
the same way. Form 7 says that if the 
defendants pay into Court the sum de¬ 
clared duo on account of principal, in¬ 
terest and costs, the plaintiff is to de¬ 
liver up the documents, etc., .and Cl. (3) 
is that if the defeudant pays the said 
sum as aforesaid (that is, into Courff 
the mortgagor may apply, etc. Therefore 
we are of opinion that the sclicme of tbej 
Code, so far as mortgage decrees orej 
concerned, is that if the amount do 0 | 
under the preliminary decree has ooti 
been paid before the appointed 
decree for sale is to be mads and 
machinery for sale is to he set infflotroo. 
This decision is in accordance 


decision of the Calcutta High Court 
Piran Dili v. Jitendra Afokan ^*^°**uA 
jeeil). It may 1)6 (hat if between 
passing of the preliminary decree euj 
the passing of the decree for ^ 
defendant obtains a certificate under t e 
provisions of 0. 21, R. 2, he can 
advantage of that to reduce the atnon" 
for which tbe property is to -1 

and the decision will be the same m i 
at the time when the decree for sale 
being made became forward P®* 
that amount into Court. We do no 
thick that the decision in 
Prasad Narain Singh v. Gouri ^‘*^* ** 
Prasad Sahu (2) amounts to moret a 
this. . 

The provisions of the Code are iroPf 
tive that, if the money is not 
Court within the timelinDited, 
is to be a decree fors aie. Those proZlE-— 

(1) ll9i7Vio'f. 0. 845. ^ 

(2) 119173 2 Pat. L. J. 558=401. 0- 


.1919 PadmaNABJUDU v. Bucuamma (Seshagiri Aiyar, J.) Madras 71):{ 


were advisetlly inserted in modification 
of the correspcmding provisions of S. 89, 
T. P. Act, and we are hound to givo effect 
to them. On this ground the a[)peal fails 
and must he dismissed with costs. 

S.N./r.k. Appeal dismissed. 
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Axlikg and Seshagibi Aivar, JJ. 

Bobba Padmanaljudu and avolho — 
Plain tiffs—Appellants. 

V. 

Bobba Buchavima — Defendant —Pves- 
pondent. 

Appeal Suit No. 78 of 1917. Decided 
on 5th February 1918, against decree of 
Suh.,Judge, Bezwada, D/- 1st November 

1916. 

(a) Specific Rflief Act fl877). S. 42-Suit 

**i*i^itainable for declaration that a will 
giving power to adopt was not executed^ 

A 6Uit lies under S. 42, lor a declaraiioi) that a 
will giving power to iho tcsiator's widow to 
adopt a boy w»s net io fact ex«cuicd: A. /. IL 
1917 P. C. 196, Foil : 12 /. C. 176 and 12 Mad. 
186, not Foll.i (•Authorities reviewed), 

.1 V ^ IP 795 C 1] 

(b) Specific Relief Act (1877J, S. 42— 
Where cloud is cast on plaintiff's title, he is 
entitled to sue under S. 42—But where that 
cloud if shadowy. Court may refuse to give 
relief* 

Per Seshafjiri Aitj'trf »/•—Whenever a cloud is 
cast Or aitoiuptod to be cast on the title of a 
plaiutiD, be is entitled to come to Cjiirt under 
8. 42, But where the cloud is flimsy or of a 
shadowy character or whore the inachinery of 
the Court is utilized to unucces^^arily harass the 
defendant, the Court might rclujse to grant relief 
even though the | InintifT Can txcrcuo hij^ right 
of Bait. [1* 7y:j 2] 

P. Narayanamnrtki—ior Apnellaot. 

B. Narqsimha Bow and C. Bama Bao 
—for Hespoodent. 

Seshagiri Aiyar, J.—Plaintiffs sue 
for a declaration that a will said to have 
been made by their brother, the deceased 
husband of the defendant, authorizing 
her to alopt a boy, W98 never executed. 
The defendant pleaded in limine that 
such a snit is incompetent. The Sub. 
ordinate Judge dismissed the suit; the 
only quasiion in appeal is whether this 
decision is right. The diversity of judU 
oisl opinion on the construction of S. 42, 
Specific Relief Act, is so great that f 
have resolved upon confining my cita. 
tioDS to the cases decided in Madras and 
to the decisions of the Privy Council. 
If I may say so with respect, the con- 
flideration of this question has been ren¬ 
dered difficult by mixing up two distinct 

iseues. 8. 42, Specific Relief Act, while 


indicating Iho cbarnctor of the right 
which may ho dcchired liy a Court of 
Law, loaves it to tlio di'^orotion of such 
Court to grant or rnfu'^e t Ik? ridiof claimed. 
In arguments a'ldresseil to Coiii't;:, and 
not infrequently in decisions ahu, the 
question of the ri;;lU of suit has hcci; 
mixed up with tho (]iioslion of ox-Tcisin-^ 
discretion in re;^ard to the relief, 

Jf t had only the lan^nn-’o of the see- 
tion to gui<le me, 1 would have litilo 
hesitation in holding that suits like the 
present are within S. 42 of the Act. 
Tliere can be no doubt that the [daintitfs 
are entitled to protect their alleged legal 
right as surviving co-parcencrs bo their 
deceased brother’s estate. It must also 
he admitted that the defendant Is deny¬ 
ing that character by setting u[) the will 
winch, if true, would de)irive the two 
plaintiffs of a third of their property. 
Tliero is a further consideration: in seek¬ 
ing the aid of S. li, a [ilaintitV may con- 
sider that if time elapses, the pretensions 
of the defendant who is inteiested in 
denying the plaintiff's titde. may gain 
momentum and may in the c nrse of 
years render the task of refuting those 
pretensions very difficult. In fact, as I 
said in Gandla Pedda Natjonyia v. Sivan- 
appa (l). whenever a cloud is cast or 
attempted to be cast on the title of a 
plaintiff, he Is entitled to come to Court 
under S, 42. It may be that, in many 
instances, the appieliended danger or the 
cloud on title may be of such a shadowy 
characler and so (iim?y that the Court in 
its discretion might refuse to grant the. 
relief prayed for. But that is no ground 
for saying that the suit is not maintain¬ 
able. There have been numerous in¬ 
stances in which notwithstanding an 
undoubted right to litigate. Courts have 
refused in their discretion lo grant relief. 
The objeo: to be borne in mind in such’ 
cases is to see that the machinery of tho 
Court is not utilized for unnecessarily 
harassing the defendant. 

With these preliminary obsorvatious, I 
shall proceed to consider the decisions' 
bearing on the section. In Madras there- 
are cases which hold that where the 
plaintiff is not likely to bo immediately 
affected, the suit should be dismissed as 
incompetent. Apparently the old Englislv 
doctrine which prevailed before the enact¬ 
ment of the Specific Relief Act, to the 

effpct. that, a deokratnrv denree migh t not 
(1) 11016J 88 11C-J^26 I. 0. 2Si. 
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r,o l*r> iiii'lit 'jdIgss fcliere is a fight to 
•5orr:; G-nsoquential relief wliicli, if asked 
for. ini^lit havo been given by the Court, 
ii L- !)' en accopte-l as a correct interpreta- 
tioii of S, !-J of the Act. in Kuth'jma 
.'^it-hiar v. Dr»a'iy.ga Tcver (2), Slieo 
Singh V n v. Dalcho iH). NngendroCJiun- 
•]ro Mit^rn \ . S'recviufhf Kidten Soondcri/ 
Doy'-'c (j) and y.iihit All Khanv Khnjeh 
Ahd.iol Gnnnec {O), the -ludicial Comroit- 
tco ciiunciatet Ibis view with reference 
to ca^os u liiclt iii'oso before tl»e passing 
of the Specilic Relief Act. In Madras 
oven after the Act, that, view was adop¬ 
ted. Gociuda v. Penividevi (6), is one 
of tbi< cliss. The decision which the 
Siiboidinate fudge has relied on, viz., 
Sycei>n(Ia v. Srcei’mla (7), belongs to the 
same categurv. 

^7 « 

C)n tlie other iiaud, we havo Oorinda 
Pilloi V. Tliaijammal (8) and CV?/«wa- 
!iav-m\i Mudalior v. Amhalavana Muda- 
(rO. which seem to take a broader 
view of the section, Tt is true in the 
latter case an adoption was set up; but 
apparently no hostile act followed upon 
the setting up of the adoption. In Put. 
tanna v. liamakri.dina SaHri (10) the 
learned Judges held that the relief under 
S. 42 is not restricted to cases covered 
by Ills, (e) and (f) to that section, and 
granted a declaration that a will alleged 
to have been made by the last male 
owner, was never made. There are three 
recent Madras cases which may heshortly 
noticed. In liamakrishna Pattar v. 
Narayona Patter (11), all that was laid 
down, was that S. 42 is not intended to 
enact a declaration in respect of a per¬ 
sonal contract. In Muchirazu Rama, 
chandra Row v. Secy, of State (12), 
Ayling, T. with Tyabji, J., held that a de¬ 
claration can be given against an order 
debarring a person from acting as a vakil 
to another in a village Court. My le-ar- 
ned colleague there said that even if the 

(2) 118741 2 1. ^uThTIoC 

(P.C.). 

(3) 118771 1 AH 683=6 I. A. 87=3 Sar. 807=3 
Sath. 52T (PC.). 

(i) LlP-TSl Sup. Vol. I. A. 149=3 Sar. 203 
(P-C.). 

(6) [18731 Sup. Vol. I. A. 165=3 Sar, 229 
(P.C.). 

(6 [1^891 12 Mad. 136. 

(7 [1912. 35 Mad 592=121. 0. 178. 

(8 119051 28 Mad. 57. 

19 [19061 29 Mad. 48. 

(10 [19071 30 Mad. 196. 

(11 A I. B. 1915 Mad. 584=39 Mud. 8 o=-7d 
I. C. 883. 

(12) [1916] 39 Mad. 80H-=3l t. 0. 310 


suit may not he covered by the Specific 
Relief Act, the relief can be granted 
These are the only Madras cases which 
need be considered. 

Now as regards the Privy Council 
cases, reliance was placed by both the 
imrties ou Pirthi Pal Kunwar y. Guman 
Ktuivjar {\3). The real decision in that 
case was that in the exercise of the dis¬ 
cretion vesting in the Court below, it had 
rightly refused to grant the prayer. It 
was a suit in which the son’s widow in 
possession sued for a declaration that an 
adoption by tlie father's widow was void 
and ineffectual. The Judicial Committee 
did not say such a suit would not lie. They 
said that they saw no reason to interfere 
with the discretion exercised by the Court 
below. In Janaki ylinmal v. Narayana- 
sami Aiyar (14), which was relied on by 
Mr. Narasimha Row, it was pointed oat 
that a cause of action with which the 
plaintiff came to Court, namely, waste by 
the widow, having been found to be un¬ 
true, it was not open to the plaintifftoaBk 
that his right as reversioner to succeed at 
some future time should be declared. In 
the last but one paragraph of the judg¬ 
ment, it is said that if the plaintiff canoe 
to Court for a bare dech ration of hU 


rights without alleging that there was 
any infringement of such a right, the 
Court would reject such a suit, and the 
fact that a false cause of action was al¬ 


leged in tlie plaint, was no ground /or 
deciding the contingent title of the pi^jn* 
tiff. I do not think that this decision 
helps the respondent. In another PrNv 
Council case, Sheoparsan Singh v. Raw- 
nandan Proshad Narayan Singh (IS)- 
Sir Lawrence Jenkins sounds a note of 
warning against the m'achinery of the 
Court being abused by suits under S. 43, 
Specific Relief Act. Here again it "’a® 
decided that a mere decldration of the 


right of the plaintiffs to succeed at some 
future time should not be granted. If* 
Saudagar Singh v. Pardip Narayin 
Singh (16), Lord Parker in delivering 
the judgment of the Judicial Coinniittee 


says ; 

“ It appears to tbeir Lordships to be 
this s ection that w here aov 

(13) [Itgol 17 Cal. 933=17 LA. 107=5Sar. 
569 (P-C.). 

{14)A.L R 1916 P. C. 117=.39 Mad. 634-43 
I. A. 207=37 I. C. 161 (PC.). 

(15) A. I. R. 1916 P. C 78 = ®3 I. 0.914 - * 

Cal. 694=43 I. A. 91 {P.O.). 

(16) A. I. R 1917 P. C. 190 =43 I 0.484 - 

Cal. 510=45 I. A. 21 (P. C.). 
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•TeauU of wbiob mtiy bo to prejudico tho iuterests 
oftho tdvorsionary heirs, those hoira, lhuu»{h 
«tiU roversiooary aud tliougii they may iiover 
get uuy tillo because ov>‘nt9 may preclude them 
from doiug so, may have a declaration as to tbo 
«Qect of tho deed." 

Applying that principle to the present 
lOase, it may be said that whore a will is 
set up the result of which may ba topro- 
juiice the interest of the plaintiffs, 
though ultimately the adoption referred 
ito in the will may not take place, the 
plaintiffs are entitled to tho declaration 
they have claimed, in my opinion this 
latter pronouncement of tho Judicial 
Committee which is .binding on us is 
decisive of the question; aneV if I may say 
80 with the greatest respect, gives ertect 
to the true intent of S, 42, Specific Ue- 
lief Act. An examination of some of tho 
Madras cases to whicli I have referred, 
•notably, Govinda v. Pcrimdevi (G) and 
■Sreepada v. Sreepada (7), tends to show 
that whore there is no possibility of im. 
mediate injury flowing from a contem. 
plated act, deed, or other instrument, tlie 
Courts should not allow a suit to be 
instituted. With all respect I should 
like to point out that instead of saying 
that a suit does not lie under such oir- 
•oumstances, it would be more correct to 
say that Courts should not graut relief 
in such cases Govmda v. Perumdevi 
(G) and Sreepada v. Sreepada (7) are 
really instances *of cases in whicli the 
Courts in their discretion svould have 
been justified in refusing the relief : and 
•I do not think any harm will be done by 
interpreting them in tbo way I have 
indicated. In the present case it may bo 
•open to the lower Court to find on bear, 
mg the evidence that the allegations are 
not of such a character as to compel the 
•Court to grant the relief. In my opinion 

•the conclusion come to that the suit is 

not within the meaning of S. 42, Specific 
iteliof Act. is wrong. I would therefore 
reverse the decree of the Subordinate 
•Judge and remand tho suit for disposal 

tl'e «- 

agreement 

with the ooDolusion arrived at by mv 
brother, whose jadgment I have 
had the advantage of perusing, and to 
which I can add little. It seems to me 
that the defendant in this case (widow 
‘Of plaintiff's undivided brother) was in. 
•terested in setting up and utilizing the 
power to adopt contained in her late hus. 
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band's alleged will ; in other words, in 
denying plrtintills riglifc of succession by 
survivorship to tlio whole joint family 
property. In si’cli cirnnnistancos, the 
present suit would appear to bo under 
b, 42, bpociljc Kelief Act. 1 can sec 
nothing in tho section to justify the view 

which soi'ius to have’been t ikon f.y the 

learnel .ludges in Src.->p,j,la v. Srccpn.l.i 
(7) and having regard to tho other rulings 
quoted in my loarne.l lirotber's ju Igmoiifc 
and in particular to tho spirit of tho 
latest Privy Council case of Snudiujir 
Singh v. Pardip Narayn7i Singh (iC.), 
I think wo are justified in defining to 
follow it. It seems tome that there can 
he no question of the expediency of al¬ 
lowing the genuineness of such docu¬ 
ments as tho present to i)o tested as early 
as possible. The difficulty of ascertain- 
in? the trutli. tends in almost every caso 
to increase with tho lapse of time ; we 
hive recently b.eard arguments in a case 
in which an a.loption was made, fused on 
a disputed authority to adopt said to 
have been given 28 years before. A view 
of the la w which in such a case precludes 
the possibility of determining tho facts 
as to the allega-d authority until so late 
is one which I should be loth to adopt 
unless compelled by irresistible reasoning 
to do 80 . I concur in the order proposed 
by my learned brother. 

s.n./r.k. Appeal allowed. 
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Oldpield, J. 

Mulraju Lakshmi Venkagamma liao 
Canf-Defendant —Petitioner. 

V. 

Ueka Venhitoraviiah Appa Uao Baha. 
dar Garu and others - Plaintiffs and 

Defendants—Opposite Parties. 

Civil Bevn. Petn. No. 397 of 1918 
Decided on 2nd April 1918, against de' 
o™ of Ooun of Sub-Jodge,, Kistna, D/- 
16th December 1PJ6, 

appellate Court directing costi to abide and 
follow reiull-Suit wIludrawn-Trial Court 
has iio discretion to refuse costs but effect 
should be given to consequences of with- 

cmTP C ffSU), al;.'-""’"'""* 

An order of remand by on appellate Court 
contained a direction that coats before it should 
ebi'le and follow the remit: 

Held, that tbe meaning of the direction was 
that sQob costs should be paid to the party in 
wboie favour ibe liilgaciou might ood, and 
where the suit is withdrawn, eflcct saould be 
given to tbe oonsequecces ol such withdrawal 


70!) Madras 


In re KRISH^•ASWAMI 


inoT'^if IIP!] ill O. ^I'r. 1 bf trial Crnit has n''difi- 
i‘rt I iosi to xt fu«c ^uch costs. [P 7l)G C 1, 2 1 
Jt'., .‘ ‘ 1(1 ’event * medOs nothing but tou out- 
< j) ^ r ir^nU of ibc |'iococ<liuRs diul includes 
c dc*cri(iuoQ upidiciible to the withdrawal of 
>ini ;iud its conMrjucncos with rf^fcietice to 
n. 2.'^ IP 7%0 2 ] 

r. Niitjalfhu^hnnam —for reiitiouer, 
!:>u-<imina,(liiiii i\ndC!icncUiak-~~ioc Op- 
pcsito 1 ai tiis. 

Judgment. -The (|uestion raised re¬ 
lates lo an award of costs. As regards 
the Rs. 100 awardeil, as I read the order, 
for costs incurteil before it, the lower 
Court seems to have exercised its discre¬ 
tion arid it is not shown to have done so 
in any respect unjudicially. With such 
an exercise it is not open to me to inter, 
fern in revision. There is however in 
the order no reference to the costs in¬ 
curred hy defendant 3 in this Court or 
to the fact that the order of this Court, 
rernarnling the case, directed that costs 
heforo it should abide and follow the 
result. It is urge! on the one hand that 
the lower Court had no choice but to 
give oiioct to this order; on tlie other 
that (l) it lias used its descrotion to re¬ 
frain from doing so; (2) there was no¬ 
thing in this Couit's order hy which 
that discretion was taken away. Refer, 
ence to the lower Court's order shows 
that it did not mention expressly or im¬ 
pliedly costs in this Court and that to 
judge hy its tenor, only costs before it¬ 
self were in its mind. This Court’s de- 
cree is in tho usual form and there is no 
reason in the present case for refusing 
its ordinary effect to the wording or for 
holding that the learned Judges con. 
earned did not mean costs before them to 
be paid to the party or parties, in whose 
favour the litigation might end. It is 
said that when a litigation ends, as this 
has done, in the withdrawal of the plain¬ 
tiff’s claim, there is no “event” which 
costs can abide and follow. But the 
authorities relied on in Myers v. Defries 
(1), Myers V. Defries (2) aad Howell v. 
Derintj (3) do net support this couclu- 
sion. They relate to the effect of tind- 
ings on issues and tho identification of 
such findings with the “event”. That 
isithey involve attempts todefine “event” 
in a connexion and for a purpose different 
from that now in question. 

Speaking more generally however Buck- 

' Tl r 4 Ex. D. I76i 
(2) llbSOl 6 Ex. D. 180. 
laj 11016] I. K. B. 64. 
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ley and Kennedy, learned Judges in the 
last case referred to, fully recognize that 
the “event” was nothing but the out-l 
come or result of the proceedings and* 
there is no rei»son why the word should 
not be the description applicable to the 
withdrawal of a suit and its consequen¬ 
ces with reference to 0. 23, Civil P. C, 
Taking this view, I hold that the lower 
Court ought to have given effect to this 
Court's order as to costs and that it did 
not do so. It is then necessary to men. 
tion that a preliminary objection has 
been made, that no appeal lies. I do not 
deal with the objection on its merits, be¬ 
cause in the absence, as I hold of any at- 
tempt by the lower Court to apply itself 
to this part of defendants’claim, there 
was clearly a failure on its part to exer. 
cise jurisdiction and if there is uoap- 
peal, defendants will suffer distinct pre- 
j'idice by the lower Court's order and 
have no remedy against it. I therefore 
decide to treat the appeal in the alter¬ 
native as a revision petition and to modi¬ 
fy the lower Court s decree by insertiog 
in it as payable to defendant 3, who alone 
is appealing here, provision for the pay¬ 
ment to her by plaintifis of the costs 
incurred by her in this Court iu Appeal 

Suit No. ill of 1910, in addition to tho 
amount already awarded. Plaintiffss^® 
defendant 3 will i»av and receive propor¬ 
tionate costs in these proceedingSi on the 
basis that they are in revision and do 
appeal. Defendant 2, who hasappD*^® 

here, will hear his own costs. , 
S.N./R.K. OrJavorted. 
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Oldfield, J. 

N. N. Krishnasioa7ni 

Plaintiff—Petitioner. 

Civil Revn. Petn. No. 382 of 1-1 > 

Civil Misc. Petn. No. 1178 of 1^1°* 

cided on 23rd April ^^***1^/ 

of Dist. Judge, South Malabar, B/- 

March 1918. .. t r of 

fa) Civil P C. (1908), S. 115 -Error o 

or fact—Revision is incompetent.^ i-sisioB. 

The High Court will not iDhrfere, lo ” ^ 

with the finding or decision ® e,iel 
Coort, under S. lis, on the fir^nd t * jperit*- 
in law or fact in its appreciation of 
■lo justify the High Court’s 
must be a want of, or a failure *0 ext g 

diction by the subordinate C ’ 

(P.C.lFcU. 
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In re, Kiushnaswami 


(b) Madrai Diitrict Muncipalilies Act 
0^84),Ss 21 and 27—Corporation i« pro- 
tected only if it act* bona fide. 

_ Ui'dor 8. i l, a Municipal Council is a Corpora¬ 
tion with power to contiuct and to do all things 
necessary for tbopurposo of its constiiutiou. tiie 
Mufiioical fund being held by it under S. V7 for 
tbepur|Oroo of the Act. if the Council keeps 
\vUbiQ its anlbori/atiou and acts bona fide, the 
Court will notinterfore uith its operations. It 
will be deemed the bei-t judge, not only of what 
is most coiidt.ove to its own interest, but also of 
what is proper and filling as regards third 
parties, and it will be It-ft unchecked t'l take or 
Dctto take lands for promoting sanitaiion, etc. 
The corporation is however protected only if it 
acts bona fide. (.P ‘''J7 C 2) 

K. B. Guntswami Aiyat —(or Peti¬ 
tioner. 

Judgment. "In this (etition, which 
comes before me for admissiou, I am 
asked to revise the order of the District 
Judge, South Malabar, dissolving an in¬ 
junction granted by the Disbrici Munsif. 
Palghat, rostniining the Palghat Muni¬ 
cipal Council from making a certain pay. 
ment form its funds pending decision of 
a suit for a permanent injunction in the 
earne terms. 

The first objection to this petition is 
that it discloses no ground for revision, 
fulfilling the requireminbs of S. 115, 
Civil P. C. The District Judge un- 
ioabfcedly had the jurisdiction, which be 
exercised, to set asi is the District Mun- 
sif’s order, and no argument has been 
based on his commission of any material 
irregularity in that exercise. If as is 
[alleged, he erred in la v or fact in his ap- 
preciation of the merits, that is not 
material [Amir Uaasan Khan v. Sheo 
Baksh Si7igh ih]. On this ground alone 
the petition must fail. 

But further the learned District Judge 
does nob appear to me to have erred in 
law. The payment above referred to is 
to be made for land acquired fora scaven- 
ing lane. It is not alleged before me that 
the council's sanction for the egpen. 
diture ia not formally regular or that the 
provision of such a lane is nob within its 
power and duty. The injunction is 
claimed on the sole ground that the lane 
could he opened more cheaply and con- 
^eniently in snother way. suggested by 

petitioner The learned Judge has held 
that the District Munsif had not suffi. 
oient evidence before him to justify even 

a provisional conclusion to that effect 

and. though this is only suggested at the 

-• ‘'‘’“Uoterfereooe with 

fl) Lt886) II Oal. 6=It I, A. 287 (P. O.h- 
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the Councils disorotiuu exercised intia 
vires oxnnob l>o ju-itirio.!. 

Only the socoii l of flio o rowons cills 
for noMce in rovi-tinn, I'nlcr S 21 
Act 4 of 1884 llio ('.iitiK'il is a Coi’i'. I ;i ' 
tion with power fo contract mvl fo do :ill' 
things necessary for the purpose of us, 
constitution, the iimtiici|)vl fiml lioiiic 
held by it under S. 27 for i ho pm p-i'^cs ..fi 
the Act, of which, it is not denied, (he! 
promotion of sanitation iiy the |jrovidon' 
of lanes is one, Aol the law applicibie- 
to it, like other Corporations, is that 

" if it is keening within its !nithori/.:it.ion aiid 
acting bona fide tb<» Court will not iirtsrfero with 
its operations. It will be d-eitied the bii.st judge, 
uot only of what ia n o-il coodudve to its own 
interest but also of wb-it is proper and fitting a<i 
regards third parlios a'd it will be I'-ft unchecked' 
to t.-ke or ri.)i to lake laTids, etc: Price oa Cor¬ 
porations, EJu. 3 p. 175." 

This statement of the law is supported 
by the learnei author by reforcnce to 
English authority an 1 the cises relio I on 
before me DumJee flar'our Trua'ee v 
Nicoli2)3.u]Va'n(in Tat-iuji v. Muni', 
cipality of Sholapur ( j) no reason 
for distrusting it, since they doil only 
with the right of particular poisons to 
sue, not the validity of their omses of 

action. No doubt a Corporatdon is pro 

tected in accordance with the foregoing 
only if its act is done bona 6 io. But this 
1^3 nob the test applied by the District 
Munsif 8 judgment ot proposed on behalf 

of the petitioner hero, except in so far as 
both depend on the illegitimate assump. 
tion that any hona fide ojiinion as to the 
acquisition must coinci le with their own- 
and this assuminiun is pirticularly 
markei in connexion with the former’s 
refusal to consider the propriety of this 
acquisition in connexion with the further 
one. which the Council alleged that-it 
contemplated. In the absence of any at 
tempt by the District Munrif to eoesiJer 
the Council 8 project as a whole and to 
decide whether this part of it was sane- 
tioned, rightly or wrongly, in good faith, 
the injuncti^ cannot be supported and 
the learned District Judge was right in 
setting it aside. The civil revision peti- 

tioD IS disiaissed. 

S.N./r.k. Petition dismissed. 


[2) iiyisi A. 6,560. 

[8) L18U81 22 Bom. 646. 
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>1 I'NC],U and KaiSlINAN, JJ. 

A'li../ I Chetti and oncVner 


V. 

linma\!r,nni ALhiiha ?7(i(hir and others 
—Jlo.'f (..ii'ients. 

Second A|.[e;tlXo. 1210 of 1917, Da- 
on Kt against decree 

Sun-.Iii(ig(. Tinnevelly, in Appeal Suit 

No. ss (,| I me. 

Civil P. C.ddOS', S. 64—S. 64 does not 
avoid award Prior eltachmenl of proper¬ 
ties allocated by award to persons other 
!har» judgment-debtors does not avoid award 
— Purchase subsequent to decree on award 
is subject to t.iat decree. 

Scitifji) t } av ids ()nl> private transfers and 
not avA.'irds vxhich liavo become raiiprd in a 
decree of CoiKt. [P “HO C ll 

A (lispiii.' (xtween the plaintiffs and defen¬ 
dants I to having been referred to arbitration, 
the arlitiator j^assed an award directing Die 
dcliv ry of certain p operties to tlic plaintiffs 
Tlie award was filed in Court and a deerre was 
passrd in terms thereof. The properties bad 
Icon attached by defendants 4 and 5 as the 
properties of their judsment-deblors, defen¬ 
dants 1 to-0, before the parsing of the award, 
but were purchs.«fd by them in Cnurt-anctioa 
after iV.e drereo. In a suit by the plaintiffs for 
pos'O^ston of the propeitles. 

HcUh. that as the attachment created no title 
in defendants 4 and ft, it c-»uld not invali¬ 
date the award, but mu t be taken to be subject 
to Dio rigbifi created by it and that as the sale 
took pi -CO alter the drereo which w as pa««cd in 
terms of the award, it was subject to that decree. 

tP 789 C n 

E. S. Cki'irrmharam Pillai anr] P. N. 
Marthntifhm Pillni —for Appellants. 

S. Uamnswnvii Aiyor and Gopalastuami 
Aiyanyar —for Respondents. 

Judgment.—Though the appellants' 
attachment was before the date of the 
jaward which allotted the properties to 
the plaintiffs, their purchase was long 
after. Unless they are entitled to rely 
on their attachment as invalidating the 
award tl ey must fail as an attachment 
creates no title and their purchase must 
be taken to be subject to the rights 
created by the award. S. 64, Civil P. C., 
avoids only private transfers‘and not 
oAViivds such as the one we have here: 
anch an award cannot he treated as a 
private transfer as it really only receg- 
nized plaintiffs’ prior title. Further, 
more before the appellants’ purchase 
application had been made to the Coert 
for passing a decree in t rms of the 
award aud a decree was so passed. The 
purchase was therefore subject to that 
decree. The decree of the lower Court 


appeal IS dis. 


IS right and the second 
misseil with costs. 

S.N /r.k. Appeal dismissed. 
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Wallis, C. J. and Spekcer, J. 

Alidnapore Zamindari Co. Ltd.-De. 
fenriAiit “Appellant. 

V. 

Milnyandi Appayasami Nakker aod 
another — .Plaintills and Defendants— 
Ke.-poudents. 

Civil Appeal No. 282 of 1916. Decided 
on 18th February 19i8, against decree of 
Dist. Jud.ge, Maduia, in Original Suit 
No D of 1915. 

(a) Landlord and tenant—Service tenure— 
Lands held on service tenure are inelieneble 
beyond holder's lifeiime—Subsequeid en¬ 
franchisement of lands from service will not 
validate alienations previously made—Land 
originally held on service become alietuble 
on abolition of services—Delay in isiuing 
sanad under Regulation 25 of 1802 does not 
affect alienability—Regn. (25 of J802), S. 8. 

In India, a[<ait Irom stauue, lands held od 
service tenure arc ioalieuablo beyond tbeiiletime 
of tbu holder : 7 Mad, 85 and 14 Al. L. J. 
FML LPSCO Oil 

The subsequent enfranchisement of tbe landi 
from service will not valioate slieuations pre¬ 
viously made: 43 I. C, 935 (I^. F.jand 2| 
Horn 55G (P. C.j. Foil. IP 600 C1) 

Lands originally held on service Icnore sod 
which on thatgreund are inalienable, become 
alienable on the abnlit'OD nf tbe.fiervices. They 
become subject to the ordinary lawsofdesMD 
and disposal as in the case of o'dinary 
5 L’om. 437 and (1864), W.Ii 39, Foil 
Svcticn«, R-gn.S.b of If02 recogijie«*®jP”5 
effect to tbe above principle. 1^ . •_* 

The omission to i^sue or the del’'!^ 
a sanad under Regn. 25 of 1602 finsHy 
the peisheush pa' able by tbe holdft vu'l ® 
aff ct tbe alienability of such r D 

aboliti''n of the scrvicps. [PeW 

(b) R.'gulation 125 of 1802), S. 5 -Effe« 

stated—Madras Act (3 of 18951. ^ 

The effect of S. 5 of the R»golation yss » 
release tbe lands forthwith from '1^® 
rendering police ?cfvice or at any 
the policy of the G ivernmentand there« no 
in tbo«ResulutioQ to prevent effect being 
that in ten til. n witheut ibe grant of a » 

sanad. Tbe prohibition against 
the lands on the ground of P'gof 

telv ceased after tbe passing of Madras A 
1805 '«.-bich has repealed Regn 7 of 1®^* ii 
a limited extent. «/ 

Ic) Vendor and purchaser—Trans * 

8fei successionis does not operate on 
feror's interest when he gels ro**e**j®^- 
A m* re transfer of a sp s so'cessiont^ ’ ^ 

perty does not opera'o on tbe transforor s in 
when he gets possession of the 
Mad <lf5,Foll. , . 

(d) Limitation Act (1908), Arts- .. 

144 —Zamindar representing *■**'*. ^nii- 
•essed —No suit for possession by nim 
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poitctsor gets title after 12 y^arcand zamin' 
oari luccesior cannot get new <tarting point 
unleat he «howB that he was debarred from 
suing by previous zamindar. (Oiiter.\ 

Obiler — Wbero a poligar or zamiudur wbo ordi¬ 
narily teprefents ibo pstaio is disposs^ssul acd 
fails to siij /or possession, tbo person disposses- 
siDit bira gfts au indofcasihle title after 12 v'ars 
and tbo successor of tbo dispossessed zamiudnr 
CftDDOt claim a fresh st irliog point fri»m the 
date of his succession unless he shows that the 
previous bolder bud eflectuuily debirr»d himself 
from suing aod there was no one who could have 
sued successfully. [P 80S C 2] 

Eardlcy Norton, T, ]i. Venkatramn 
SaUriar and S. Varadachariar —for .Ap- 
peilant. 

S. Srinivasa Aniingaranil A. Krishna, 
swami Aiyar—iov Respondents. 

Judgment.—This is an appeil from 
the decree of the District .ludgo of 
Madura in a suit brought by the plaintiff 
as heir of the late zamindar of Kanni- 
vadi to recover the zamindari from defen- 
dant 1, the Midnapore Zimindavi Com¬ 
pany, and defendant 2 claiming under it. 
The defendant company, acquired the 
zamindari for more than 13 lakhs of 
rupees from the liquidator of the Com- 
mercial Bank of India, which in 
December 1895 had advanced money on 
a mortgage to which the plaintiff’s 
grandfather the then zamindar and 
his son plaintiff's father were parties, 
and had subsequently obtained a con¬ 
sent decree for sale, and brought the 
zamindari to sale and purchasel it after 
the death of the plaiufiff's grandfather 
and the succession of his father to the 
estate. At the date of the Court sale in 
1900 the zamindari was an unsettled 
palayam, but in 1905 the Bank succeeded 
m obtaining a permanent sanad under 

same peisheush 
as had been paid without alteration for 
more than 100 years. 

The ground on which the plaintiff has 
Bucceedad in the lower Court in recover, 
ing Ihezamindari from the transferees of 
the Buotion-purohaser, is that at the dates 
or the mortgage and the mortgage decree 
and of the sale thereunder, which were 

permanent sanad 
of 1905. the zamindari won held on the 
tenure of rendering military and police 
service as well as of paying the peisheush 
demanded ; and that in these circura- 
stances it was inalienable by the plain, 
tiff’s grandfather end his father after him 
for rnore than the terms of their res. 
peotive lives. These oontentions the 


District .ludgo has lumepted. At the 
hearing of tlie appeal the learned Ad- 
vocate-General raised tho fuither con¬ 
tention that the zainindfiii was inady in¬ 
alienable by Iho piovisiniii of fi of 
18.31. Tho appediant- did not iidinil th.at 
such servicej, if thiy r-xisfed. would 
render tho zamindari inalionahlo. and 
contended that ev.n if ttiis wu-e so. 
this delect in tho JUnk's title w.as 
cured by the grant of the sanad to them 
in 1900 which .admittedly put an end 
to such services if the> were then in 
existence, and rendered the zamirulari 
freely alienable. Their main case how. 
over was that in 1895 the date of the 
mortgage to the Bank and afterwards tliC 
zamindari was not. held on any conditions 
t a^r \ or police service. As re^-’ards 
military service they contended lint, 
when after the cession of Dindigiil to the 
company by Tippoo in 1792, tho then 
Polig.ar who had l.eon expelled by Tij'i'oo 
for failure to jiay the peisheush imposed 
upon him. was restored by tho company, 
tho incident of military service was sup. 
pressed hy the company in accordance 
with its settled policy as a necessary 
preliminary to the introduction of settled 
Government. As regards tho police or 
kaval duties, they admitted that such 
duties were at first required of the Poli- 
gar by the annual sanads issued to him 
by the Collector of Dindigal of which 
several from 3790 to lc04 have been 
exhibited, but they contended that in 
accordance with the provisions of S. 5, 
Regn. 25 of 1802, and tlip policy declared 
therein, this police or kaval service was 
abolished before 1612 and referred to the 
Fifth Report and Regn. 11 of 181C. 
They contended that the peisheush was 
permanently settled at the beginning of 
the last century, and that the delay in 
issuing permanent sanads in the case of 
this and some other palayarns was due 
toother causes and without anyirleaof 

claiming military and police services 
from them. 

As regards the alienability of such un- 
settlei palayarns, they relied upon the 
decision of the -Tudicial Commit tee, in 
the Gundamonaik moor's case [Oolag- 
appaChettv V Arhnlhnoi] nnH Collector of 
Trichina poly V. Lekkamani{\), not only 
that such palayarns were hereditary but 
that debts incurred bv the holder for the 
time hpinc, wor" h!’’'ling on fhe ralaviim 
~ll3 11673-743 1 1. A. 26fc=81 K. (P. 0.> 
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ill I ho liitila of liis successors, which 
<Mui 1 nut he the case if they were in- 
ilioiiahle except for the liierirne of the 
holler for the time l.oing. The present 
contention, they conten lel. was an after- 
thuuijlit. The /'aminJari after being held 
under (lovernmoiib management was res¬ 
tored to the /amindar in 1843 on pay. 
ment of a sum of inonev for arrears 
wliich lie had to honow. To discharge 
tliis and otiier indel)tednes3 of his pre¬ 
decessors one of Lite zimindars in 18GI 
granrel a thirty years' lease of the 
zaniiti'l'iri whicli was in the nature of a 
usufructuary niortgaeo. Ilis successor 
oliiaim'd from this Court a decree in the 


this Court in Vaddadi Sanncinma y, 
Kadiiganti Radhabhayi (o) by which we 
are hound, and al«o to an express decision 
of the Privy Council in Padapa t. 
^wamirao (6) to which our attention 
was drawn by the learned Advocate. 
General. This contention of the appellant 
must therefore he rejected. 

The further contention that, assuming 
the zamindari to have been held at 
first under the company on service 
I'mire, the abolition of these services 
would vender it alienable, is supported hy 
the judgment of West, J., in the case al- 
roaly referred to in which Sargent, 0. J., 
and two other learned Judges of the 


ii.uuro of a redemption decree, and re¬ 
covered tlio zamindari by paying off the 
sum payable to the lessees under the 
decree in resjioct of advances made by 
him to discharge tlie indebtedness of the 
estate. Tlie mortgage to the Comraorcial 
Blink ill 1895 was in respect of the in- 
debtelness incurred by the zamiodar in 
roueeming the zamindari. That it was 
rogirded as binding on the zamindari 
was shown from the fact that tlie next 
heir, the plaintitT’s father, joined in the 
mortgage and consented to the decree 
for sale. 

As regards the inalienability of lands 
held on service tenure, it is held in India 
that, oven ajiart from stat-ute. they are 
inalienable beyond the lifetime of the 
holder. [Miyne.S. 338, Muppidi Paptya 
V. Rnmana (2), Pakkinm Pillay v. 
Seethararna Vadhyar { wemust so 

hold. The learned Advocate General also 
relied upon the statutory prohibition 
against the alienation of service lands 
contained in llegn. 6 of 1831, hut, as will 
be pointed out later, the general statutory 
prohibition was repealed before the date 
of the alienations now in question by 
Madras Act 3 of 1895, and the liinitel 
prohibition contained in that enactment 
does not effect the present ease. The 
further contention that the subsequent 
enfranchisement of the land from service, 

AS by the iS'iue of the eanad of 1905 in 
chis case, would validate alienations pre¬ 
viously made, is supported by certain 
•observations of West, J., which appear 
to have been made obiter, in Radhahai 
V. Anantrav Bhagvant (4J but is opposed 
to the recent decision of a Full Bench of 

(0) l.l«84l 7 Mad. 86. 

)s) tl90B 14 M. L J. 134. 

'(4) L1835] 9 Bjm. 198. 


Bombay Court concurred. The learned 
Judge oi’served in Radhabxi v. Ananlrav 
Bhagvant (4): 

“SolonR .as laodsare assign'*'! by the soveteipi 
to the support of a public office or the land Ux 
pavable on hnds is remitt d in considera'imof 
services to be performed by a particular Ismilf 
or line ofbdlers, the lands are accord'oe W 
the principles of the Hindu law and tbeCos* 
tomary law of the country incap+ble of w 
alienation or disposal such as to divert them 
or the proc'*eds of them, from the in^nW 
purpose: liaflojirav v, D^lr 1 nlr^v VenkiM 
(7). This principle has been r'’Co?niz?d in rassj 
d<*cision8-./lff KnHoorn. Koorntreev. AfonoSsr 
Deo (8), • • • • When an estate is freed 

from its connexion with a puMio offics, the 
reason arising from tbit connexion for t • 
preservation of tbeesia’e. intact ani unencaoh'r 
cd nece st'ilv f«i1. Then* is not in tbs ien* 
themselves, according to Hindu law, any m 
ent quality limiting them to speciil V 
ownership and devolution Tbev i 

to the ordinary laws of descent aoo d' v ‘> 

just as wrtere a pirtic’ar custom w® , 

them has b’CD abandoned or 

into a family not subject to the eastern 

It has been held iti soma later caM9 
that in this case the learned . 

under a misapprehension as 
vice in question in that case having 
abolished, hub the principle lai' o 
in the above passage was uot 


in any of these cases nor were we 


to any authority the «.hi 

entirely agree with the 
BombayCoiirtontbis point and have 

ded to follow it. It ie v,, 

principle to which the t, 

given effect in S. 8, Rea- 25 of 1 • ., 

the Narngunty ?/» N)). 

meeiavamak v. Vengav.<i 

the lulicial Committee acceptedj"^ 

(6) 19181 41 M«d. 418=411. C- 
. 6) flO 'O* 94 Bo n. 556=27 I. A. 86 
7i IRROSll 5 8>m. 437. 

8) 18641 W R. 39. 

9) [18CI-63J9M. I. A. 66. 
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oription of Poligars in Wilson’s Glos- 
aary as having been originally potty 
chieftains occupying usually tracts of 
hills or forest, subject to pay tribute and 
service to the paramount power, but sel. 
dom paying either, and more or less in. 
dependent; but as having at present since 
the subjugation of the country hy t!ia 
East India Company subsided into peace¬ 
able land-holders. There can be no 
doubt that Kannivadi was a Palayam of 
this nature. Dindigul, in which it is 
situated had formed part of the dominions 
of Hyder and Tippoo for some time when 
It was ceded to the Company hy the 
Treaty of Seringapatarn in 17S2. At that 
time the Poligar was not in possession 
haying been expelled by Tippoo for 
failure to pay the revenue demanded 
^om him. The Company restored the 
Palayam to biro; and the first question 
for consideration is on what terms this 
was done. 

The report of the Board of Revenue, 
D.16 of January 1795, shows that the 
P^recise terms on which the restored 
Dindigul Poligars were to hold their 
Palayams had not then been settled 
and that it was proposed to exact certain 
kaval or police services from them which 
were then necessary for the preservation 
of order The Board transmitted a draft 

the position of the res¬ 
tored Poligars. The annual sanads 
subsequently issued for some years no 

1796, E-2 for 1797, E-l for 1800, E 4 

A muchilika for 1801 

and E.3, the muchilika for 1803 There 
can warcely be any doubt that a similar 
aan^ wae issued for 1795 and the inter 
vemng years for which no sanad forth 
coming, and these sanads may be taken 

™torea Pol,gars were required to 

Paragraphs 1 to 5 deal with the 

£tJ™s“ rvtef “pTa" e'l: 

tion o( orderly Government f' 

that the Poligar is 5o 

o( ths number of ar™/" 

Paln.vftm ow.! 1 armed men m the 

the Govflrn ? abide by the orders of 

of such of dismissal 

Of Buch 0 them as may appear unneces- 
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sary for tlio performance of the duties 
! of the Palayatii uuii jiroceeds: 

‘SiacG it in tho <liiu of ihn .sirl;;ir to protect 
he country from forei .^11 eurmios, \on utoonlv 
to tike X fovv of tli.) iol, ihit.inti of tlio r;iUv.iin 
into your service.” 

We have revised the translation as 
the result of the di-rcission duiin^ tho 

< a ^ Toli^ars was ai^uin 

joincil not to tako np arms 
‘‘bocaiiso the Company’s troops have hi-eu sn^oifi- 
cally appointed for that piupo'^c.” 

Any breach of the cumlitions was to 
involve forfeifiire. Except as to the 
amount of the poisheush, the terms con- 
tinned the same down to 1803 (Kx. E 3) 
after whieli there is no evidence of any 
exchange of sanads and muchilikas. Ex. 2d 
of 2nd October 1<99 is a proclamation hy 
Major Bannorman. addre.ssed to the in- 
habitants of the Tinnevelly Pahivams 
after the rebellion of the Tinncielly 
Palayagars, ordering the surrender of 
arms and tfireatening those who retained 
them, with death. In their Revenue 
Better to Fort Saiot George of llth Feb¬ 
ruary 1881 {Fifth Report, p. 51. Edition 
Higginbotham) the Court of Directors 
sanctioned the gradual introduction of 
the permanent settlement into Madras, 
hut laid down, p. 53, that it was of first 
importance that 

"all subordinate railiJary establishments should 
be annihilated within the limits, subject to the 
dominion of the company, 

and observed that this was so incontro¬ 
vertible as to preclude all expectations to 
be derived from an attempt to introduce 
a permanent system of land revenue or 
the exercise of a regular judicial autho¬ 
rity till this essential preliminary was 
secured. In conformity with these in¬ 
structions Lord Clive, on 1st December 
1801, issued a proclamation addressed to 
the Poligars. Sherogars and inhabitants 
of the Southern Provinces announcing the 
determination of the’ Government to sup¬ 
press the use and exercise of all weapons 
of offence without the authority of the 
British Government. The proclamation 
went on: 

"Tho military service heretofore rendered by 
the r^ligara and Sherogars haviag b?en sup¬ 
pressed, and the Company having in consequence 
charged itself with the protection and defence of 
tbo Poligar countries, the possession of fire¬ 
arms and weapons of offence has manifestly 
become unnecessary to the safety of the people.” 

General ilisarmameot was therefore en. 
joined, hut the Poligare and ^amindars 
were permitted: 
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‘ to ritaiu a CMl.tiij numler of {'tisons carrjiag 
;or Iho l u/ivse of nifiintaiiiing Uip pomp 
•,nii i.’i''1 .T'fofoie attacked to tlic fei>oDS of 
tlie I’oligiUf^,” 

but the number was to be fixed and the 
pikes isiuod. to them stamped and regis- 
tf'ied. The proclaniation concluded by 
announcing to the Poligars: 

"the intcuiiou to establish a permanent assess" 
niLUt of revenue on the lands of the Palayon.8 
Tipoii the piincipks of zainindari tenure, which 
assessment being occo fixed, fhull be liaMe to no 
change in any t'mc to come, that the Poli* 
gars bec-.miug b\ these means /.aniinde.'s of their 
hereditary estates viU be exempted fr.ni all 
military service, and that the possessiousof their 
ai'C,stois will be secured to them under the ojer- 
atioii of limited and defined laws, etc.” 

The District Judge has read tbo con¬ 
cluding pantgiaph, which was ruoroly an 
announcement of the policy declared in 
tho dispatcli from the Court of Directors, 
as limiting the announcement earlier in 
the proclamation that the military ser¬ 
vice hitherto rendered bv the Poligars 
and Sherogars had been suppressed, and 
he has held that the intention of the pro¬ 
clamation as a whole was that their 
military service wus to continue until 
the issue to them of permanent sanads. 
Reading the proclamafion as a whole and 
in the light of the dispatch from the 
Court of Directors, we think it is clear 
that the suppression of military service 
was intended to bo unconditional. It has 
however been contended that military 
service was exacted from the zamindar 
even after the proclamation, and as much 
importance was attached by the District 
Judge to the documents exhibited by the 
plaintiffs to show this, Exs. D, E, F, G 
series, it is necessary to refer to them in 
some detail. Exs. D to D.3 (b) are ex¬ 
tracts from the Dindigal Diary kept by 
the successive Collectors. The other 
exhibits of importance in this connexion 
are letters written by or to this Poli- 
gar of Kannivadi relating to the events 
mentioned in the Diary. The District 
Judge relies on these to show that after 
the British occupation milifary services 
were being rendered. Most of these exhi¬ 
bits relate to the period anterior to 1801, 
and in many cases relate only to police 

duties. Among the latter duties may be 

instanced the attempts made to seize an 
outlaw named Tombu Gour for whose 
arrest a reward had been offered, re¬ 
ferred to in Ex. D.3 (a) under dates 
25fch September, 16th December, 1796 
and 10th January 1797, and the Col¬ 


lector’s warning on lOth June 1795 
to the Poligar in Ex. D, which the 
Poligar acknowledged in D-4 od 4th 
July 1795, against harbouring a rebel, 
named Gopaya Naick; and the Assistant 
Collector's inajatnamah. Ex. D- 6 , dated 
25rh July, 1 j 99, to the Poligar direct* 
ing him to soize some marauders, named 
Pnjavi Naick and Alwar Piilay whom the 
Tahsildar had been endeavouring to cap. 
ture by placing a guard cf peons at the 
entrance of t! 0 Kannivadi District, as 
appears from the entry cf 18th January 
1799 in Ex. D-2. The Assistant Collec. 
tors’s order of 25th July was acknow¬ 
ledged next day by the Poligar in Ex.D.7, 
in which ho repudiates the idea that be 
has been friendly with these marauders, 
and on 19th .January in Ex. D 2 be 
promises the Collector not to assist 
them. 

The Collector's directions to makegood 
property stolen by thieves belonging to 
bis estate in the entries in Ex. D*3(s) 
of 4th November 1796, of4thand7tb 
March, 16th April and 6 th September 
1797 and in Ex. D 3 (b) under dsltf 
29th August, 18th September and EOlh 
October 179'r. and in Ex. D-1 under d»l 0 
27ih June 1796, merely indicate thit 
the kaval system, according to which 
kavalgars or watchmen are held rw- 

ponsible for tracing the whereabouts of 

stolen jewels, etc,, and, if they fail. 
themselves required to make good we 
value of such articles, existed w 
early times. In those days it appears 
from the entries of 4 th and 6 th ftpri 

1797 of Ex. D 3 (a), from the entry oi 
2l8t. July 1798, of Ex. D-3, and 
D-16 that there was a 
remunerating kavalgars. This Dn 
stated in Ex. D-3 (a) to be quite 
nected with the peisbeush or 
payable in "kists” (or instalments; 
the Poligar for his Palayam an 
appears from Ex. D -16 that 

fund raised by contributions of 

ing fees” paid by the 
Crown into the hands of th® 'J ^ 1 
who were held responsible fori 
minstratiou. This resembles the . 
day system under which . jhe 

gars or watchmen are appointed ) 
villagers to watch their crops an 
property and every raiyat contn u 
the time of harvest a few meas 
grain from bis 

floor for the remuneration of the 
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gars for the current year. If the zamin- 
dar held any lands on condition of ren¬ 
dering kaval service, they must have 
been resumed before 1813 as will be 
shown later. 

Again we find the Collector in Ex. D.2 
on fith January 1799, instructing the 
Poligar to arrest any Europeans (pre- 
BUmably deserters from the East India 
Company s British troops) found stray¬ 
ing more than two miles from camp with- 
out a pass)iort. Again in Ex. D-l? in 
October 1797 the Poligar of Fvannlvadi 
IS stated to have promised his assistance 
to the Collector against the Poligar of 
Koraaravadi, a deposed Poligar who had 
escaped from confinement at Vellore. 
The nature of the assistance to be ren¬ 
dered is not mentioned in this exhibit, 
but from Ex. D-3 (b) it appears that he 
and four or five other Poligus were to 
come with their respective men and act 
as an^ escort of “Old Lucki Eakshmana 
Eaick in conducting him from Komar, 
av^i as soon as the arrest of this escaped 

prisoner was elTected. So much for the 

records relating to the period before the 
formal abolition of military duty. The 
District Ju.lga has concluded from cer. 
tain exhibits of a later date than 1801 
that military assistance was rendered 
by this Poligar during the fighting hv 

the Company’s army against Virupakshi 
Naick. and against the dumb boy called 
Panchalaknrichi Gomayana who le'l an 
iDSurrection agaioat Govoromenfc, and 
also m the rebellion of Eakshmana Naic- 
ken in the time of Oollectors Hurdis and 
Parish iQ 1803 and 1804. 

An account of the part played by the 
Kanmvadi Poligar in connexion with 
the fighting that took place.on those oo- 
oasiODs, 18 given in Exs. P and G. Both 
of those records proceed from interested 
sources. Ex. F is a petition signed by 
the /iamindar of Kannivadi in 1837 and 
presented to the Board of Revenue, in 
which be appealed for the restoration of 
hiB Palayam which had been kept under 
the management of Government, and 
liiX. G 18 a genealogical history of the 

by another member of 
the family It was to the interest of the 
writers of these documents to magnify 
tho^ meritorious services rendered by 
various Poligars of Kannivadi to Gov 
ernment from time to time. Gl G9 

G4, Q5 G6. G7. and G8 are 
Bimilar to Q. 
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Exhibits G and G7 mention the fact 

-ti then in 

1804 without <arms (no doubt in pursu 
ance of Government’s dcelarrd policv) 

and thus when they axompanied tlie 
company s sepoys in pursuit of 
mana Naicken, it was nncessiu v for m/ 

Paris,, to ar.„ 20 of ,ho„, 

CQuIJ be of any assistance tn him .\f nV. 
same time the vvorli that thev wor! ' 
peoted to perform seems to have I,eon 
that of guarding roals . . . . anti passes 
acting as spins of the enemies’ movements 
and as guides to the British troops 
through the forest tracks and his passG^q 
Ihey could not fight because they had no 

arms. A more reliable account of what 

liappened is to he found in the Contes 

porary document. Ex. E-0. of l.t JuTy 
1804, in which It is stated that 1.? 
men from the Kannivadi Poligar peonle 
were sent as guides fo “Captain iL,H 

ton s army because they knew the dillnr’ 

entroutes.’' In Ks D.13 the Po igfof 

Kannivaii reports in .Tune 180t to Mr 

Parish that he had dispatched a spy to 
biin„ inteiligeoce regarding the rebels 
It would be absurd to treat this Palayam 

on condition of 
service simply becau'e 

the holder on one or ^ 

sisted the intelligence branch S°e"' 
panys regular army. 

The allusions in Ers, D 11 and 1)70 

0 our troops" and "our detaohmenP’l! 
the account of the engagement with 
r.xkshmana Naicken only show in ot 
opinion that the Kanniva,ii men idehified 
their cause with tlie cause of the Go/ 

tion of fignting refers to the doings of the 
eompanys soldiers, and does 

that any military establishments onhe 

poligar were emnlovfid oi cue 

fighting. Exs. D-IO, E.7 E 8 E^^'^ 7 

^.yof cattle (prnha'M^/it:,,/,:!;: 

the whnlfl *;®gardec] as the duty of 

offiJers of^CA payment to the 

U7arld «till more to 

The practice 

nlv of requisitions for the sup. 

olficersis not vet alto 
gether obsolete. The fact that in 
years 1303 and 1804 such requisitions 


I 
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were male aud complied with in a fow 
lust uioos. does not. in our opioion, show 
that tlie L’alayam continued to be held 
on con iition of rendering military service 
and still less that it was so held at the 
time of the alienations nowin question 
nearly a Imndred years later. We have 
next to deal witli the well-kno.vn Eegu. 
25 of 1802 on which the permanent 
settlement rests in this presidency so 
tar as it aO'ects the present case. It was 
held hv the Judicial Committee in Col- 
(ei'lor of Trichinopoh/ v. Lekkamani 
find Oolagappa Chethj v. Arlnthnot (l) 
to he clear 

■■that the atfirm.'itivc words of the second sec* 
tinii 'thiU in consequence of the assessment, the 
proprietarv right of the s.iil shall become vested 
in the /..iiuindars,’ etc , did not cither give to, 
or take away from, the former owners of lands 
not permanently assessed, any right which they 
then had. It merely vested in all zamindars an 
hereditary right at a fixed revenue upon the 
conclu-ion of the permanent settlement with 
thorn. It is a maxim that affirmative words in 
a statute witliout any negative expressed or 
implied, do not take away an existing right." 

This interpretation is strongly sup- 
poitcd by the title of the Regulation 
which is 

"For declaring the proprietary right of lands 
to be vested in individual, persons .and for 
dofining the rights of such per.«ons, under a per¬ 
manent assessment of the laud revenue." 

As regards the somewhat ambiguous 
preamble, their Lordships observed that 
it (lid not assert a right, on the part of 
Government to deprive or dispossess 
zamindars in their lifetime, or their heirs 
after their deaths, for the purpose of 
transferring their rights to Government, 
or to new holders at the will of Govern¬ 
ment, independent of any considerations 
connected with the realization of revenue. 
They then proceeded to explain the 
sweeping statement in the preamble to 
Regn. 31 of 1802 that the ruling power 
ha(i in conformity to the ancient usage of 
the country constantly reserved to it¬ 
self and had exercised the actual pro¬ 
prietary right of lands of every descrip¬ 
tion, and consistently with this prin¬ 
ciple, all alienations of land, except by 
the consent of the ruling power, are vio¬ 
lations of that right, and observed that 

"the words 'alienations of land’ referred not 
to mete transfers from one proprietor to another, 
but to grants for holding lands exempt from 
the payment of revenue." 

Finally their Lordships observed : 

"There is nodifference in this respect fits here¬ 
ditary character) between a Palay.am and an 
ordinary zamindari. The only difference bet¬ 


ween a Palayam or zamindari which is perms* 
nently settled and one that is] not, is that, in 
the former, the Government is precluded for ever 
from raising the revenue ; aud in the latter, the 
Government may or may not have that power." 

The latter words appear to mean that 
Government may in a particular oas6 
have precluded itself from raising the 
revenue, even though it has not issued a 
permanent sanad. Applying these prin- 
ciples, their Lordships proceeded to deal 
with the connected case of Collector of 
Trichinopoly v. Lekkamani i.nd Ooh. 
gappa Cheiiy v. Arbuthnot (l).; The jodg. 
ment is appended to the judgment in 
Marungapuri case which follows Col¬ 
lector of Trichinopoly v. Lekkamani and 
Oolagappa Chetty v. Arbuthnot (l). In the 
former case, a razinamah was entered 
into in the time of the late zamindar 
making tlie zamindari liable for debts 
incurred by him. It having been held 
that the razinamah could not be enforced 
except by suit, a suit was instituted hot 
discontinued on tire death of the pmin- 
dar by order of the Court which diiectrf 
a fresh suit to be brought against the heir 
when nominated. A suit was acc<)rdiD^/ 
brought against the minor zamindarie 
which it was claimed that the 
and corpus ware equally answerable (p. 
of 1 A. L). The Civil Judge held the debt 
binding on the revenues of the zammdMi 

in the hands of the successors and decree 

the cl im to that extent. Tbe 
Court reversed this decision, and 
that, as the Palayam in u- 

only held on lifetenure, it coujd d 
made liable in the hands of 
the debts incurred by tbe lather. 
Judicial Committee held that pn® ^ 
the Palayam was hereditary, 
being so, apparently as a matter <3 
they held it liable in the 
sons for the father’s debts. If 
nues are liable in the hands of so 

zamindars, that is 

that the corpus is liable and the 

would be conclusive of the * jtia 

but for the fact that the point 

Palayam was inalienable by 

owing military and police servi 


lot raised. .. , lUat it 

It is however very the 

vas not raised in that Atbotb- 

iefendant on the record was M • 
lot. the Collector of Madura. jof 

ented the minor zamindar as 
he Court of Wards and 
ikely to know if the holders o 
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palaynms were liable to render any ser¬ 
vices such as to render their estates in¬ 
alienable and an exception to the general 
rule as to the free liberty” oi proprie¬ 
tors of land to make alienations which is 
conferred by S. 8 of the Regulation. This 
contention has not been raised in any other 
case before the present, and this considera- 
tion adds to t'le already heavy burden on 
the plaintiff of showing the existence of 
the bar to alienation on which he relies. 
The question of the continuing liability 
of the Poligar for police service may now 
be dealt with in connexion witli the pro¬ 
visions of S. 5 of the Regulation. These 
provisions show a general intention to re¬ 
lease land-holders from the performance 
of police services except in special cases 
to be dealt with in the permanent sinad 
when issued and to resume all lands and 
rusums granted for police service. The 
first part of S. 5 jjrovides as follows : 

The Governmeot having charged it>eU gene¬ 
rally with the maintenance and support of such 
establishments as may be requisite in the several 
provinces, cities and towns for the better keeping 
of the police, no lands shall be considored, as 
h6rcto(or6, lo be holdoQ on tbo cooditioo of per* 
forming police dutice, unless the same shall be 
specially provided for in the sanad-i-milkiyat-i- 
istimrar." 

With this must be read S. 15, which 
provides that zamindars shall ail anl as¬ 
sist the officers of Government in ap. 
prehending and securing offenders of all 
descriptions, and they shall inquire and 
give notice to the Magistrates of robbers 
or other disturbers of the public peace 
who may be found or who may seek 
refuge in their zamindaris. an obligation 
which was not regarded as incompatible 
with the power of alienation, and is very 
similar to that imposed on people gene- 
rally and landowners in particular by 
Ch.4. Criminal P. C. Read literally 

b. o operated to release all lands forth- 
with from the condition of renderin'* 
police service. If this be too strict a 
construction, it at least shows that it 
was the policy of the Government to 
release them, and there is nothing in the 
regulation to prevent effect being given 
to that intention withont the grant of a 

services had 

been required in this case by the annual 
sanads of which E.3 for Pasli 121.3, 
1803-04 is the least. The issue of these 
sanads appears to have been discontinued 
and there is no evidence of any police 
service being demanded after 1804. Ad¬ 


mittedly police service was a rule abo¬ 
lished in all the Palaiams and zamin. 
daris that roceivo-1 permanent sanads; 
and, as will be seen, the fact that no per- 
manent sanad was issued in the ciuo, had 
notliing to do with the question of 
police service. 

It appears from tlio fifth report that 
tlie kaval lands or lands grantcii fur tbo 
discharge of kavaf duties which were 
quite different from those which the 
oflicers-of an organized police force are 
expected to perform, had boon rosunicd 
before 1812; but as regards Madras the 
report does not deal with the question 
of police. A police force under officers 
called Darogas had been introduced but 
did not work well, and, in accordance 
with the recommendations of Sir Thomas 
Munro, the Court of Directors issued in¬ 
structions which wore embodied in 
Regn. 11 of 1810. 13y this measure re¬ 
course was had to the indigenous police 
system of the country. Under that 
system, police as well as revenue duties 
had been imposed on the village head¬ 
man, who was responsible as to both to 
the zamindar or Poligar where there 
was one. By the regulation, the head- 


-- uuiied Wti'i Jiiaae 

responsible to the Tahsildar or Indian 
i lagistrate of the locality, and zamindars 
were deprived of all police powers except 
in so far as any of the duties of the 
Tahsildar miglit be conferred upon parti¬ 
cular zamindars by the Government 
under S. 30. This the Court of Directors 
considered should only 1)0 done in parti¬ 
cular cases of approved respectability 
and willipgness to co-operate in promot¬ 
ing the views of the Government. S 39 
was repealed by Act 17 of 1862 as having 
become obsolete and thus vanished the 
last trace of the police powers formerly 
vested in the zamindar as head of his 
district The Police Act 2 i of 1859, 
which took away thecontrol of the police 

created a sepa¬ 
rate Police Department, defined police. 

in b. 1 as including general” and village 

Police, cuttoobadies, kavalgars. and all 

other persons who exercise any police 

functions throughout tbe Madras Presi- 

R before the repeal of 

S. 39, Regn. 11 of 1816. and there is no 

suggestion that thoKannivadi zamindars 
were ever reg.rded as coming within this 
definition of police. Be this as it may. 
this definition of police was repealed by 
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S. 2 { 2 ), .Hiilvas Act: 3 of 1895, which 
■^iihrititiitcd ihc followin '4 donuition. 

1.Ii<3 woi'il i.iolico’ sliall inolade all per- 
sons appoint 0 -.i under this Act," thus ex- 
cliNling C’lttoobadies. kavalgars, etc., 
wr.ose police functi)ns had become ob¬ 
solete. The suno rnactinent also re¬ 
pealed Hesn. 6 of 1S31 which made Unds 
hel'l on service tenure, iualienabie, and 
only U’-enictc-l tlie provision a^iinst the 
alienalioii ns leairds vilhif’e otlicers, ex- 
cept in the Scheduled Districts. In the 
Scli'‘(lu!c<l D;- 5 tricts tlio prohilnlion 
n.‘i;)st nlienaliun was continued, nob 
oij 1 \ ns ie..^ariis the efiioluinonts of vil¬ 
la;,'e olliicrs hut also as regards 

' tl.cc cnikluni.^uis cranted Of continued in re- 
ni'.i'i'u |ertormance cf duties con- 
li- cr 1 with ilio c ll.'Clion of L;ia rovenuo or 
the Uiaintfoaiice nf order.” 

lu the lost of the Presidency, the 
le-islaiure ovidently thought that 
village ullicfts were the only olHcos the 
oinoiumcnts of vvhioli required to ho 
protected I’rom alienation. This cnacb- 
ment, which came into force before the 
alienation now in tiuesbion goes far to 
show tiiat ab the tlate of tliab alienation, 
the services formerly required of the 
Poiigars and others liad become ou- 
tircly ol'-soloto and tliat there was no 
longer any .julliciont laason for proliibit- 
ing the alienation of tiioir lands on the 
grounds of public policy. It is not ques- 
tionoi that tlio issue of i>ertnanent sanads 
under Kcgn. 25 in the terms in which 
they were issued, released the grantees 
from conditions of police service and 
there is no reason bo suppose that the 
delay in issuing the sanads in this and 
other cases was due to auy design of 
retaining the right to police services 
which were regarded as a thing to be gob 
rid of as quickly is possible. In this 
connexion an observation in Chauhi 
Gounden v. Venkataramanier ( 10 ) which 
was referred to witli approval by Scot- 
land, C. J., in Lekkaynani v. Sirmat 
Ravga KriUna MiiUu, Vira Puchaya 
Nu-ikar ( 11 ) may be cited again,and with 
greater force now that the assumption 
that poiigars had only life-estates, has 
been displaced: 

'■ The poligar of an unsettled Palayara raar, 
accerJing to the gouerally received tboorv ai to 
his rights, have onl/ au estate for dife in his 
Palayam; but for iich «n estate as ho has, his 
relation ts the Crovom nint on the one side and 

(10) [1860-701 5 M. H.C- R. m ’ 

(11) [1870-711 6 M. H. C. R. 203. 


to the occupiers of lands within his PaUyamon 

tiie Ollier side, resembles that of a zaniindar." 

There is really no reason now why an 
unsettled Palayam should be inalienable 
any more than a settled one. As regards 
the revenue history of this particular 
Palayam, in 1796, a commission reported 
that these Poiigars should be allowed 
personally to retain one-third of the com- 
puted value of their land. Mr. HurdU, 
who was Collector from September 1796 
to December 1803, was directed to carry 
out a field survey and to present to the 
Board of Revenue a detailed report such 
as would enable thorn to arrange a Perraa- 
noDt settlement (N'elson Manual I, Part i, 
p. 31). Unfortunately, as Mr. Nelson ob- 
sorvos, he overestimated the capabilities 
of the District and tho perminenb settle- 
tr.enb of D.ndigul introduced ou the basis 
of this survey had to he abandoned, 
Bx. 26 1 (b) allows the total beriz of the 
KannivuJi Palayam as ostiinatcd by Mr. 
llurdis. Of tliis the poligar was al¬ 
lowed as before provisionally to retsio 
30 per cent, leaving a peisheush of pago¬ 
das llO.Kb? or Es 38,139-14-2 payablefo 
Govurnmont. This peisheush did notra- 
present 30 per cent, of the real incomfl. 
or anything like it. and owing to the de¬ 
fective nature of Mr. Uurdis’sasseasmeDt 

and possibly other reasons, a permaneDt 

sanad was nob issued to this and other 
poiigars on the basis of his assessment- 
Prom 1816 to 1843, in consequenwo^*®® 
poiigars ioiihility to pay fi*® 
cush, Govarnment took the Palayat^ 
under its own management aad 
him the 10 per cent on 
tions. In 1843 the Palayam was restored 
to the prvlayagar. Ex. 25 (c)- j- ' 
Muchiiika which was then taken ho 
bis. appears to proceed upon the looting 

that all he was liable bo do, was to pa 

the peisheush demanded of him 
in default of payment the " 

liable to bo sold. 

It certainly goes to show that no co 
dition of military or police 
recognized ns existing at that t‘ • 
Exs ‘22g and 22 bh. dated 9th July 
are mortgages of tho zamindari to P 
previous debts and save the zaroio 
from aunexation byGovernmeoU | 
is 11 leiso for cO years, dated 20^t 
1861 in discharge of debts .j ,0 

stated to have been contracted V 
zamindar himself, his father ^ 
ancestors. Ex. II series show tna 
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gobiafcioDS weab on for some years after 
this as to the grant of a porinanont sanad 
and that Government were prepared to 
grant a permanent sanad without increas- 
ing the peislicnsh, l)ut tliat this intention 
was not carried into effect in the sup. 
posed interest of tlie zimindir himselt: 
Bx. II-o. Nothing is to ho found about 
auy military or i^dico service in this 
correspondence. In IHHl on the death 
of the zainiular Bangarii. who had execu¬ 
ted the lease of lo61. his l)iotber, who 
succeeded, bronglib a suit to recover the 
zamindari from tlie lessee In his plaint 
lie raised tlte contention that the aliena¬ 
tions of his predecessors were not binding 
on the estate in his hinds, anl this was 
the subject of • issue 4. It was 
nobbouGver suggested that the inalien¬ 
ability depended io any way on tho duty 
of renderit g military and police service. 
Tho District dudge lield that tho lease 
was not binding on tho plaintiff as a loise 
but was binding on him as a tnortgage, 
and gave a decree for redemption. 

Before tho Ili.’h Court the zamindar 
dues not seem to have pressed the appeal 
on tho ground that the alienations hy his 
predecessors wore not binding upon him. 
Prob.ahly the decision of the TVivy Ccun- 
oil in CoUec.lor of Trichinopohj v. LeJ:- 
I:aTna)U and Onl/tgapp.i ClieU;i v. Arhuth- 
noL (l) "as hol'l cotnliisive on this 'jues- 
tion. fii the High Court thecontroversy 
appe.irsto have boon as to I’le amount of 
the mortgage debt, fn cunije.!tio:i witli 
this litigation and trio fub’-equent re¬ 
demption, the zamindar conlrmtel usu¬ 
fructuary mortgages, Idxs. 7. d, 0, 9. 0, 
7/1, 4, 22 series ft and 10, and lastly a 
consolidating mortgage Kx. 2 on lUh 
December 1B95 and a supplornentary 
mortgage Ex. IB dated 10th Eebruary 
1898. Ex. 2, to which tho then zamin. 
dar and his son tho father of tho present 
[daintill were [larties, was for upwards of 
ten Ukhs ef rupees. 

The Bank brought Original Suit No. 23 
of 1897 on this mortgage uni cbtainel a 
consent decree for sale against the zamin¬ 
dar and his son on ICth August IB9B, 
1 'jX. 15d, by which the dofondants wore 
to pay Ks, 13,15.000 on or before loth 
.^ugust 1900 and tho estate was to bo sold 
in dcfiult. Tho pUintifl’s grandfather 
died on ICth luly ift99. On llth Mirch 
1 *00, tlio bvnk applied for an order abso- 
lute for sale under S. ft9. T. P. Act, and 
on 21sb March 1900 the Court male the 


order as follows; ' Defendant hy Mr. 
Subraniani.i Aiyar does not |)ub forward 
any objection. Decree made absolute.” 
The ostibo was subsc pjouidy soi l and 
purchased hy tlio bank, who obtlined a 
sanad in 1905. an 1 then soM it to the 
present dofcniani; 1. The plaiiitin's 
father died on 21rh iibiy I'.iJl, and it 
was ill the present suit insiitutod on 
21rd July 1914, that the contention 
that the /.amin lari was inalicnaiiie on 
account of tho zaniiudai'.s liatulity 
to render military and police seivice=i, 
ruisal for the lirsb time 

In our opinion this contention is only 
an ingenious afterthought. Tho liability 
of these unsettled pilayams for a.ices- 
tral debts was treated by the Privy 
Council ill Colleolor of Trichiiiopoli/ v. 
Lekhoiho-in and Ooiagappa Chcltij v. 
Ar'hulknd (U as n-jcossarily follow, 
ing fioin the estuldishmciit of tho 
iierelitu" riatuieof tho estate. There 
aro novV no police or military services to 
be veii'lerod. In this pirticui<ar estate 
tliero have been continued alienations by 
way of m jitgage which have been treated 
as binding by succeeding zamindars. 
Though tho contorilioD that they were 
nob binding, was raised in the litigation 
of 1881, this was not on t'lo gioiind of 
any military or police service, and the 
contention was not pressed in tho High 
Court. Lastly the fajt tint tho plain- 
tilT’s father was a (larty to tho mortgage 
of and to tlie consent decree and did 
not object to the silo, ehows that the 
alionahle char.ictor of thy ziiniodari was 
fully recognized. Tuo ioarued Advooato 
General lias relied on corbiin decisious 
such as-VaMya’Kt v. CftengdJnmmu {\l) 
and {JdiiijarfHiliijiarn case [Knchi Yuva 
lUngappa Kalakka Thola U(}ayar[\^)] 
and cuse (14) iu which it was 

held that cert lin zamindaris restored by 
British Government to tho heirs of tho 
former zamindars svero restored with the 
incident of impartibility which liad ori- 
gioally attached to them in their char- 
acter of petty chieftains rendering ser¬ 
vice to the paramount power, hut "these 
cases did not decide or proceed on the 
footing that any such services were still 
to bo rendered; and as those wore ca'/es 
in which a permanent s.inad liad hoeu 
issue], ID is e*o*.v tliit bliero woro no such 

(1-2) liR-vV I.. .t , 1 

(ni U'*0'.l -ii \li ■. .wi. 

(W) U'JOD Sii Mad. 013, 
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services in existence at the date of suit. 
He also relied on certain decisions as to 
Ghatual tenures in Northern India, but 
in these cases the succession is not 
purely hereditary, and Government by 
the exeicise of the right to choose the 
successor fiom and among the lieirs, 
manifests is continued recognition of the 
office of Ghatwal even though the duties 
ibave become nominal. On a full consi- 
^deration of the whole question, we are 
lunable to agree with the District Judge, 
land have come to the conclusion that the 
n)ilitary and police services for which 
the j'.amiudar was at one time liable, had 
been abolished long before the alienations 
in question, even though Government for 
quite other reasons had delayed the issue 
of a sanad under Kegn. 25 of 1802 by 
which the peisheush payable by him as 
a peaceable land owner exempt from such 
services, would have been finally settled. 

The only remaining question is whe¬ 
ther the suit is barred on the ground 
that, w'beu the suit was instituted, more 
than twelve years had elapsed from the 
tin.e when defendant I’s vendor got into 
})OSsession under their purchase at the 
Court auction. There can he no doubt 
that, assuming the estate of the zamindar 
to be for life only as contended by the 
plaintiff', the zamindar for the time being 
would oulinatily represent the estate as 
held in lUidhahai v. Ananlrav Bhagvant 
( 4 ) and nunieious other cases, and that 
therefore time would have begun to run 
against the plaintiff's father from the 
date when the bank got possession and 
the suit would be barred as more than 
twelve years had elapsed before it was 
instituted. The question however arises 
whether the plaintiff’s father had not 
debarred himself from suing to recover 
possession and whether time did not be- 
gin to run only from the date of his 
death and plaintiff’s succession. As has 
been already stated, the plaintiff’s father 
joined in the mortgages of 1695 and con¬ 
sented to the decree being passed against 
him for the sale of the zamindari and 
personally for the mortgage debt and did 
not object to the order for sale. At the 
date of the mortgage and the consent de¬ 
cree, he was only a reversioner with a 
spes suc3essionis and had no power to 
alienate his interest in the zamindari 
either by executing the mortgage or con- 
'seniing to thedecree, and tbesealienations 
Idid not take effect against him when he 


succeeded, as held in Ramaswami Naik 
V. liamasami Ghetti (15), which is in ac. 
cordance with a very recent decision of 
the Judicial Committee not yet reported. 
Amril Narayan Singh v. Ganga Singh 
(16). At the date however of the appli. 
cation for the order for sale, which he did 
not oppose, the plaintiff’s father had 
succeeded to the estate, and his life-in¬ 
terest in the zamindari was liable to be at- 
tached and sold in execution of the con- 
sent decree in so far as it made him per. 
sonally liable. 


If the consent decree had been for 
only, it may be that the sale would not 
have passed his life.interest even though 
he did not oppose the order for sale, but 
he was aho personally liable onthedecree 
and at the date of the application for tbs 
order for sale, he had no answer to an 
application for the attachment and sala 
of his life-interest in execution ofthe 
decree against him personally. In thesfl| 
circumstances, it may be that tbe salej’ 
was binding on his life-interest; and if 
it is argued he was not in a position to 
sue for possession and that his successor 
had a fresh starting point. Tbe starting, 
point under Art. 142 is the date of tbej 
dispossession or discontinuance. To| 
avoid the bar, it would apparently be, 
necessary to hold that the fact that the 
plaintiff’s father had debarred hinaseH 
from suing for possession, took tbe 
not only out of Art. 142 but also ooto/( 
Art. 144, as the present plaintiff's 
would appear to come within the v90!0| 
‘plaintiff’ as used in that Arltoto anUo, 
make .4rt 190 applicable to the cas8.| 

The starting point in that Article is. ^hen 

the right to sue accrues, and there wou 
be no difficulty in holding that th® rig 
to sue does not accrue until there is soaif 
one who can sue successfully. See Afw • 
ray v. East India Cempany (17). 
urns Bey v. Gadban (18), and the recen 
deeision of the Privy Council in Soon 
jVaj/anrt Kena Roona Ueyappo^ 

Soona NaienaSuppramanian Chetty) 
in the view we take of bheotherquostion^ 
it is unnecessary to discuss —. 

(]5) LiooTlVoTiri^dTsss.'" ' „ n 95 

(16) Since reported in A. I. R. 

=45 Cal, 690=44 I. 0. 408=45 I. 4--“ 

(P. 0.). „ oi B B 

(17) 5 B. & Aid. 204=106 E. R. 1167=24 

325 

(18) L16941 2 Q.B. 352=63 

(19) A. I. R. 1916 P. C. 202=35 I. 3^^ 

I. A. 113 (P. 0.). 
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point. In the result the appeal must be 
allowed and the suit dismissed with costs 
throughout. 

S.N./r.k. Appeal allowed, 

^ A. 1. R. 1919 Madras 809(1) 

Seshagiri Aiyar and Phillips, JJ. 

Kanda Ponnappa Naicken hqH others 
—Defendants—Appellants. 

V. 

Venkataseshaiyar and others—Pl&ln- 
tiffs—Respondents. 

Second Appeal No. 1821 of 1017 Deci- 
ded on *28111 November 1918, against 
decree of Dist, Judge, Chingleput, in 
Appeal Suit No. 299 of 1915, 

^ Civil P. C. (1908), O, I, Rr. I and 10- 
Suil for enforcement of trust—Joinder of 
new trustee as plaintiffs after expiry of limi¬ 
tation is not within Limitation Act (1908), 
S. 22. 

Whsro some persons who have an in'erest in a 
trust sue to enforce the rights of the trust, the 
subsequent addition of more representatives out 
cf time is not within the mischief of S. 22. Lim. 
Act: 9 I. C. 7.S9 [l\ C.)\ 21 I. C. 121; 29 I. C. 
fiSOaiid 17 Rom.413, PoH.; A.I. R. 191G P. C. 
202, Disl. IP 809 C 2l 

K. Ramanatk Shenai—tor Appellants. 

B. Sitaram iioio —lor Respondents. 

Judgment. — Defendant 1 executed 
Ex. R, the lease deed, to two trustees of 
a temple. They sued on it for rent and 
Thundu and Kuppathain to which the 
temple was entitled as mirasidar. The 
suit was decreed in tlie two Courts below 
and those decrees were confirmed by 
Ayling, J., in Second Appeal No. 2d8 of 
1912. In Letters Patent Appeal No. 9? 
of 1913 against the judgment of Ayling, J., 
it was held that the two trustees wore 
not entitled to the decree and that the 
other trustees should be made parties and 
the case was remanded. When the new 
plaititilTs were added, the suit was barred 
by limitation. Both the Courts below 
have now hehl that as the suit was ori. 
ginally institute 1 to enforce the claims of 
tlie temple, the addition of other repre- 
eentatives. thougli out of time, would not 
bar the suit. 

Mr. K. Ramanath Shenai argued that 
the remand order of this Court precludes 
the Courts below from giving a decree to 
the temple. In our opinion, the remand 
order should be held to have decided only 
that otliers should be made parties. The 
learned Judges who heard the Letters 
Patent appeal had not to consider the 
question of limitation. Apparently the 
decision of the Judicial Committee in 


Kishen Parshad v. Tlar Narain Singh (l) 
was not lirouglit to their notice, nor the 
decision in Suhrnvuniia Anjar v. Suhha 
Naidu (2), in tho forniur case it was 
held that the manager of a family with 
whom a contract was entered into would 
be competent to maiutain tlio suit on 
behalf of tlie family and that the addi. 
tion of the other persona after the peiind 
of limitation would not affect the right 
of the family to obtain a decree. .In 
Meyappa Chetty v. Snppro7na7iian 
Cketty (3) the Privy Council held that if 
the institution of tlie suit was by per¬ 
sons who had no locus standi, the addi- 
tion of proper persons out of time 
would not cure the defect and that 
S. 22 of the Straits Settlements Ordi¬ 
nance No. 0 of 1696 which deals with the 
limitation of suits would operate as a 
]5ar. That is not this. On tho other 
hand it was held in Sulrnmania Aiyar 
v. Siihba Naidu (2) that if some persons 
who have an interest in the frusD sue to 
enforce the rights of the trust, the sub. 
sequent addition of more representatives 
out of time would not be within the mis¬ 
chief of S. 22, Lini. Act. The Calcutta 
decision in Nistarini Dassya v. Sarat 
Chandra Mojumdar ii) is to the same 
effect: see also Kasturchand liahirava- 
das v. Sagarvial Shriram (o). 

We are therefore of opinion that the 
decree was rightly given to the temple in 
the case. The Courts below have found 
that hy custom the temple is entitled to 
Thundu and Kuppathain and we see no 
reason to differ from that finding. The 
second appeal is dismissed with costs. 
_S.N./r.K. Appeal dismissed. 

(1) U9U1 33'aU. 272=9 I. C.'739=3rTT 
45(P.C.). 

(2) 119131 211. C. 421. 

(3) A. I. R. 191G P. C. 202=35 I. C 323=4.^ 
I.A. 11.3(P. C.). 

(4) 119161 29 I. C. 680. 

(5) 118931 17 Rom. 413. 
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SESfiAGiHi Aiyar and Phillips, JJ. 

Ramalinga Chetti and oi/(crs—Defen¬ 
dants—Appellants. 

v. 

Sivachidambara Chetty and others— 
Plaintiff and Defendants— Respondents. 

Second Appeal No. 2258 of 1917, De. 
cided on 15th November 1918, against 
decree of TempoKry Sub-Judge. Cudda. 
lore, D/. 31st August 1917. 
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(a) Hindu Law —Alienation — Manager — 
Dedication lo idol on occasion of perfor¬ 
mance of religious obsequies by manager 
is valid. 


'rrit? ;!iiinn9,.Dr cf a joint Hinuu family i; com- 
I'l-ioiit to in.iica a gift of family property to an 
iilJ I'ti the occasion of the perf'Tmanee of reli¬ 
gions oh-tquii'S : ll.V. L -f. 310 ; S .1". 70 ; 5. 
D. .1. T,. V. { !8{:’.). Vol. o. p. -24 ; 0 M. f. .1. ?ti3 ; 
aij'l Ji il' in. 517. ( ons. ; IG Mad. 353, 

IP612 on 

(bl Transfer of Property Act \4 of IS82), 
Ss. 5 and 1 23 -Gift lo trustees on behalf of 
idol Offerings lo idol -S 123 does not apply. 

A[).'r- )ii can unit-'a gift li the trustee) on 
bcli itf of ail icinl or ho can make oiioriuge in the 
t.aiit.> anid.'l. In e-ilhor casc the idol cun 
and do ‘•i own t!v' pro| - rty. In the former ca-e 
il)t! :;if( inn-t be in v.ririnc; and ro^i-tcred. 
^Vl,cl-J the dMlication is to tno idol il-'.df bv 


j; iialy locitaii.ms fro.n tne slok.is or by 
w.'r l-. c; r.inr.iai ini' Oil, liie gift is nut to any 
. ntioit |•.■■in■, r'‘il or artificial, within the 
ini'unii.g of 'I’. 1“, Act, c.nd 111'' provisions 
of 121 of ih'j Act I'lrtingto registration do 
not appij : ;iG I. C. ti.-j, n >l Apnf, 

IPSIO'CS; P8U Cl] 
C. 1’. AnaJitkokrishna ,1. V. 

Vi^lar tndf'.i S'litri and S. llama-.hari 


Ai {t /liants. 

T. U. Venhataravi-x Sastri — for Res. 
pon U tiLs. 

Judgment.—Tiiis is a suib to recover 
property. The father of defendents 1 to 
3 gave about 10 cents of land to :i temple 
in 1903, on tbo Sapindikaranain day of 
his fathur’s death. There was no writ¬ 
ing bo evidence it. The donor was 
himsolf it trustee of the temple. During 
his lifetime he regarded himself as a 
lessee on behalf of the temple and gave it 
the income from the land. After his 
death, the defen lants refused either to 
give the income or to deliver possession 
ofthe land. There were two main de¬ 
fences. One is that as the gift was not 
in writing and registered, no title passed 
to the temple. The other is that it was 
not competent to the donor who was a 
member of a joint Hindu family at the 
time of the gift to dispose of ancestral 
property in the way ho did. The Courts 
below rejected these contentious. 

In second appeal Mr. Ananthakrishua 
Aiyar relied strongly upon Mannu Lai 
V. Badha Kishenji (1) for the first conten¬ 
tion. Tlie learned Judges of the Allaha. 
bad Ilign Court do not discuss t.he ques¬ 
tion nor do they refer to the decisions 
of the other High Courts bearing on it. 
It is true that the exact point now raised 
was not decided before, but there are ob¬ 
servations in the judgments of this Court 


1919 


and of the Calcutta High Court which are 
not consistent with the view taken in 
Allahabad. Before examining the cases 
we shall consider the nature of a dedi¬ 
cation as understood by Hindus and the 
few texts of Hindu law bearing on it. 
A dedication, offering, or oblation as it is 
called is generally made on the occasions 
of deaths or marriages in a Hindu family. 
The usual form is to take a leaf of the tulsi 
plant iu hand and with water offer the 
properly in the presence ofthe persons 
asseriibied, It is not usually done before 
the temple or in the presence of tho trus- 
tees. The occasion is such that no writ¬ 
ing will 1)8 thought of. We are not sure 
that a writing will not be regarded as 
det)Mcting from the sanctity of the pro- 
coeding. The question is whether suchs 
process is ineflectual to pass property. 
In tho Chandog:.a Upauishad, this is what 
is stated regarding the persons who bena- 
iH bv a religious oft'ering 

i « * 


"He who prescnniiQ oblation, has made an 
eff-’ring in alt woilJs, in al! beings, in all sooli 
‘‘.As in the \vorKl hungry iuf.iata press round 

thdi-jiiotUcr so do all beings awaiUho boljo>- 

latioD.s. They await the holy oblations." 

The usual religious formula pronounce! 
by every Hindu male or female, on tbs 
occasion of aov olfering or feeding is that 
it is made to God as He is watching a 
beings.’’ Consequently a dedication u 
the kind we have referred toisinten 
to benefit the public in whom tfic 
of God is said to reside. It is 
Universal Soul which pervades all 
These offerings are not 
per.son, real or artificial. ^ 
vakil for the appellants , v 

observations in Jagadindra ° 

Ecmanta Kumari Debi (2)i 
idol was spoken of as a juridical per ' 

It was pointed out in , 

Tembekar v. Lakshvtiram Goviframv 
Bhupati Nath 'Swintit»rt/in v- 
LalMaitra (l) that in an 

idol is a person capable of ^ 
tv. A person can i.g can 

)n behalf of an JfiMi 

make offerings in the temple to j, 
In these cases the idol can ana 
the property. But it does no 
from it that a dedication most e^ 

form prescribed by S. V. Ipto- 
Th ere are various modes of 6^^ —--- 

f2) U9051 32 Cal. 129=311. A. 203 (P- Cj- 
(3) U88S1 12 Bom. 247. 

U) U9C9] 87 Cal. 128= 31. 0.642 


an 

party 
trustees 


(l) [1916] 36 I. C. 983 
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party toa temple. One is by giving it to the 
trustees. In that case, the provisions of the 
'Transfer of Property Act must bo com¬ 
plied with.'Another is by dedication to tlio 
idcl itself. If this is in writing, it is 
open to argument that by virtue of the 
Registration Act. no title would pass nn- 
less the document is registorovl. The 
third mode is the one with which we are 
concerned and which is observed on occa- 
sions of marriage or death. Although 
the donor may intend that the crnbodi- 
menb of the Universal Soul wovsliipped 
lin a particular place should have tho 
'benefit of the dedication, the words em¬ 
ployed by him and the object aime 1 at by 
him aro w’hab has been indicated in tlie 
Ghandogya Upatiishad and in tiio formula 
we have rcferrel to, In these cases tho 
gift is not to any sentient being, real or 
artificial, so us to attract S. 5. T. P. Act. 
The property thus dedicated eouses to be¬ 
long to the donor. That uodoiiljlcdlv is 
the Hindu idea, After an elaltorato re¬ 
view of the Hindu texts. Mookerjee J., 
says in Bhupati Nath Smrititirt'to v. 
Ham Lai Jdaitra (4): 

“It U conclusively established from these au- 
thonties that accordiu;? to strict Hindu juridical 
notions there cau be no gift in favour of the gods. 
Wo aic not concerned now with tho philoscphi- 
casou for Ihid poailiou, aud it is needless lo 

tho 

physical obj-jcls were defied, aud 
would not therefore be very well supposed to be 
capable of acceptance of a gift, or to the fact 
at the deity was conceived as a being to whom 
a morta could not aspire to make a gift, but 
wiJld only content himself with a dedication of 
(oiog^ for ftcceptauco." 

In one of the early texts {Vyavahara 
Mayukha Ch. 4. S. 7, pi. 23.) it is said 
quoting Katyayana that wealth which 
has been assigned for religious purposes 
18 extra commeroium. In the Calcutta 
case already referred to tho same learned 

•Hidgo deals with this matter in th^sa 
terms: 

If tliera/ora » dedication is mad** in favour of 

•''Vl ia 

‘•city caunct accept. 
ihaT vT vest? Tl.e answer is 

pe?ty oi alUu.hpto- 

This is Buffloiently indicated by the 
following pasaages: Vijuaneswara in tho 

Mitakshara (Vyavahara Adhyaya v IfiG) 

Uysdown that one of the duties ol tho 
King IB tho protection of the Dovagriha 
ftnd Aparaditya and Mitra Misra in their 
commentaries on the same subjoat hy 
down the rule in the same maDoor. In 


the Siikraneeti. Oh. !. v. 19, stress is 
laid upon this .as one of tho primary 
duties of Kings. Tho ti ne Hindu con¬ 
ception of dedif.ation for tho cstaldish- 
nicnt of the iinago of l-lio deity, un 1 for 
the mainteuance tlu'rcof is that Lhuowncr 
divests him?elf of all rights in the pro- 
party tho King as I he ultimate iuolector 
of the Stale in, lert ike-; the supervision of 
all Giidowmonts. There is no aceeptanoe on 
tlie part of the deitv hut irorn tiri dedioa. 
tion, religious merits an ) S[-irii.ti:i.l henclit 
accrue to the founder and inatmial bene¬ 
fit accrues to the person in charge ot the 
worship and the creatmos of flol: see 
also West, -1., in Manoho}' Goiic'ih lorn- 
lK.\.ir V. Lakshmiram Goviitilrdm (d). 
This conception ol tlie cllecb of dedica- 
tion is common to many s> stems of juris- 
prudence. In tho Roman Jaw proi arty 
tladicated to religious purposes was extra 
commercium; see Ulpian's Frig. 22, S.h. 
lu Mahomodau law deilcalions of this 
kind are not uncommon. It seems to us 
therefore that to hold that unless a dona¬ 
tion for religious purposes couforms to the 
re.juircmoDts of the Transfer of Property 
Act, it Would be invalid, v.ould he to in- 
troduce «n idea foreign at least to Hindu 
notions of religious donation. Of course, 
if tlie statute law imposes such a restric¬ 
tion it must be obeyed. Bub the Trans- 
fer of Property Act is not exhaustive of 
all modes of transfer, and as we pointed 
out, if tho true intent of a dedication is 
not to give property to a sentient being 
tho chapter relating to gifts can have no 
application to gifts by dedication. This 
is substantially the idea that underlies 
the decision in Pallnyi/a v. Eamava. 
dlianulu (a). For these reasons we are 
of opinion that the dedication on tho 
sapandikarnam day divested the donor of 

his rights and conferred them on the 
temple. 

On the second question reliance was 
placed by tho learned vakil for the ap 
pellant on Muthusami Pillai v. Dora- 
sami Pillai (6). The occasion of tho gift 
IS not mentioned in tho judgment. The 
learned Judges quote without disapproval 

Prasad v. Gobmda Prasad 
[V. That judgment refers to Gonal 

(BJ. the decision 01 the bVJder Dewaiiny 

(6) LmsnsM.L j. Vc'i. - 

G lUOl; UM L.-J. 310. 

(7J lieSG] 8 .411. 70. 

(fi) 8 P-A.L.P.(l948)Vol.5. p. 24. 
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Adawlufc, ];ower Provinces, 1843, Vol. 5, 
p. 21, as authority. On turning to this 
latter decision it is seen that the Vyvasta 
of the Pandit on which the conclusion 
was based refer to Hindu texts and 
Puranic Slokas for the broad proposition 
that a gift to Vishnu and other deities by 
tho manager of the family is within his 
competence. In Mitakshara, Ch. 1, 

S. 1. pi. 28, it is stated: 

‘'l')ven a single iodividual may coQchidc a 
donation, mortgage or sale, of immovable pro¬ 
perty during a season of distress for tbe sake 
of the family and especially for pious pur¬ 
poses." 

In llunonmarjpprsoud Pauday v. Mi. 
Balooec Mujiraj Koouweree (9), this pro- 
Jposition is quoted with approval. In 
■placituiii 29 the expression ‘‘pious pur- 
jposes ’ is explained thus “such as the 
obsequies of the father’', etc. That ex¬ 
planation would undoubtedly cover the 
present ease. It was pointed out by a 
'Full Bench of this Court in Baba .v. 
Tinma (lO) that if there is a special text 
of Hindu law in favour of a disposition 
by the manager, Courts are bound to give 
elTect to it. In llanmantapa v. JivM,- 
hai (ll) the same principle was enuncia. 
ted. Having regard to these authorities 
and to the text of Mitakshara, it seems 
clear that at any rate in the perform¬ 
ance of religious obsequies the manager 
of a Hindu family is competent to give 
property to a temple. In Rathnam v. 
Sivaaubramania (l2), a silver vehicle 
w as presented to the temple not on any 
occasion of death or marriage bub as a 
present on an ordinary occasion. It is 
doubtful whether such an offering can be 
said to be one for religious purposes, and 
whether it would be covered by placita 
28 and 29 of Ch. 1, S. 1, of the Mitakshara. 
The persenb case is clearly within the rule 
enunciated in those texts. Other texts 
may be quoted in support of this view . 
But it is not necessary to multiply cita¬ 
tions. We hold that it is not beyond the 
competence of a Hindu manager to make 
a gift of the kind we are dealing with. 
For these reasons the second appeal 
fails and must be dismissed with costs. 


s.n./r.k. 
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Sankara Kylasa MudUar and another 
—Petitioners. 

V. 

Kuthalinga Mudaliar and others — 
Opposite Parties. 

Criminal Revn. Case No. 716 or 1917, 
and Criminal Revn. Petn. No. 567 of 
1917, Decided on 9th April 1918, against 
order of Joint 1st Class Magistrate. Tin- 
nevelly, D/. 8th August 1917. 

Criminal P. C. (1898), S*. 145, 146 and 
147—Under Sa. 145 and 146 Court ii not 
authorized to recognize joint poiieision— 
Under S. 145 Court must record finding as 
to which party was in possession at preli¬ 
minary order—Right to lay warps in street 
is not right to possession but to use parti¬ 
cular part of street—Court can find that by 
custom each party, is entitled to use pirli- 
cular part of street provided such right is 
sustainable under proviso. 

Sections 115 and 146 autbotize no recogoition 
of joint possession, and no order can be pasted 
for binding one of tbe parties to interfere with tbe 
joint enjoyment by both. 82 J.C.6G8;8 C. W.If. 
485 and 11 C. ir.512, Foil. (P813C11 

Under S. 145, the Court must record a findiog 
as to which party was in possession at the d»U 
of its preliminary order. [P 819 Cl) 

Petitioners claimed the sole right to lay tbeif 
warps in a certain street in a village and respoo- 
dents claimed a joint right with the petitioner!. 
The Court, bolding that joint user of both part'® 
was established forbade petitioners from inter 
fering with the joint enjoyment of the street J 
the respondents: .. 

Held: ID that it was not competent JJ‘‘J 
Court to find joint possession under Ss. Iw* 
146, Criminal P. C.;(2I that the 
warps was not a right to the 
but a light to ihe use of it and tbeOeort! 
have dealt with tbe matter underS ' u, 
nal P. C.; (3) that tbe Court could “““ 
custom each party was entitled to use e P 
cular part of the street, provided the tig 

leged by either side was sustainable 

proviso to the section. 1‘° 

M. D. Devadoss—iot Petitioners. 

K. B. Gurnswomi ifyarand 
7 nania Aiyar—lor Opposite Parties. 

Order.— The dispute between , 
ties in this case is regarding tb® ^ 
of respondents to lay their warps m 
certain street in their village, petition 
claiming the exclusive right to do so a 
respondents alleging that they . . 
titled also. The lower Court, bo 

1 i •. > i nOAT €91^ 


'9) Ufi54-57] 6. M. I. A. 393 

(10) 118841 7 Mad. 357. 

(11) U'JOO] 24 Bom. 647. 

(12) Ll893j 16 Mad. 353. - 


Appeal dismissed. '’bat it refers to a® ioio.t °nLinal 

blished, has. under S. 149. yr 
A. 393=18 W. R, 81 n. P. C., forbidden petitioners to ’“tor 

with the joint enjoyment of the _ 


respondents in the manner in 
Petitioners have objected to tbis o 
on the ground that it was passed 
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admissible evidence, oral and documen- 
bary, had been excluded. But the view 
[ take involves consideration only of 
two more substantial objections that (l) 
j3s. 145 and 146 authorize no recognition 
lof joint possession, (2) the lower Court 
jdid not decide, as the former section 
.directs, which party was in possession on 
i23rd June 1917, the date of the preli- 
tminary order. The first of these ohjec- 
tions is justified by the description in the 
sections of the different orders which can 
be passed and by reference to authority, 
the latest case being Veerahhadra Pillai 
V. Shuninufjam Pillai (l); see also 
Dharyii Kayita Lakiry Chowdhuri v. 
Girija Knnta Lakiry Chowdhury (2) and 
Makhan Lai Boyv.Barda Kanta, i?oy(3). 
The second is based on the contention 
which is consistent apparently {for the 
lower Court has nob dealt with the point) 
with petitioners petition of Sr i feliruary 
1917 and respondents’ evidence that the 
latter were prevented from laying warps 

on Ist February iyi7 and did not do so 

subsequently and therefore if possession 
was in question, had none either at the 
date of the preliminary order or within the 
two months preceding it referred to in 
the proviso to S 145. If the contention 
|had been established it would have en- 
titled petitioners to succeed, if an order 
;undor S, 145, Criminal P. C., had been 
^appropriate, and such an order pissed in 
,disregard of this fict cannot he sustained. 
ILhat the first of these oljjections to the 
lower Court a order is available is, how. 
over cntailol by the fact that it made a 
fundamental mistake in attempting to 
^-I’ply S. 145 at all. On that account its 
order must be set aside. 

The right to lay warps in a street is 
iclearly, as respondents argue Ijera and as 
'petitioners contended in their review 
'petition to the lower Court of September 
1917, not aright to possession of land 
hub a right to the use of such as S. 147, 
Criminal P. C. deals with, and the lower 
Court should liave proceeded under that 
|Section. If it had done so, it would have 
'avoided not only the legally inadmissible 
recognition of joint possession, hut also 
the use of terms ^ joint user,” and “joint 
enjoyment” in its judgment and final 
order, to which it is impossible to attach 
any definite significance. For it cannot 

(1) (I'JiGl 32 1.0. cea. ' 

(2) [19041 8C. W. N. 408. 

(s) Uooil 11. c. w. N.ei^ 


be said that .4 who lays his warps on the 
one part of the street and B wlio lays 
liis ou anotlier are using or enjoying the 
ground jointly, on t ho solo ground that 
they do so similarly ami simultanenusly. 
The lower Court mav now find, an 1 it 
will bo adttiissihlo for it fo consider hp. 
fore passing an order, that this user is 
regulated l)y custom or othoiwiso. -f 
only to the extent that priority of occu- 
pation on any particular ilay is resppo^.e 1 

and if such regulation is estahlisli(M, it 

may do well to frame its order accord- 
insly. It will, in any case, have to con¬ 
sider whether the right alleged by either 
side is sustainable with reference to the 

period prescribed in the proviso to the 
section. If it is not. no order recognising 
that side’s user can he passed, The lower 
Court’s order is set aside and the peti. 
tion is remanded to it for re-hearing in 
the light of the foregoing, after it"lia 3 

passed a preliminary order S. 147. At 
the inquiry to he held it will take evi, 
dence de novo, including that alleged to 
have been excluded improperly, if it is 
otherwise admissible. Costs to date here 
and belore the lower Court will be costs 
in the case and will ho provided for in 
the final order passed. Fee on each side 
in this Court is Rs. 25. 

S.K./R.K. Order ^et aside. 
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Sadasiva Aiyah akd Napier, J.J 
^ Suhbaraya PiV/ai—Appellant. 


SiUhanatha Pandaram-Peapondent 

.•\ppeal No. 126 of 1917, Decided on 

23rd April 191H against Appellate Order 

.fudge. Tanjore, dated .30bh July 

!" Appeal Suit No. 754 of 191G 
Civ.l P. C. (1908). S. U5-S. 145 doe, not 

Court e«cuted out.ide 

confined to cases whore the 
lability of the surety has been ent«red into in 

U. face of the Ooun or ha, been 

Hara^' ■'/“’‘J”®""'”" -U/yangar and T 

mill TTr'°'‘ ' 

dent. ^ Respon. 

Napier J.— The sole question raised 
in this second appeal is whether S 145 
Civ. P. C. applies to surety bond^aken 
y the judgment-oreditors outside Court 
Tlie counter petitioner in the case exccul 
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te'l a surelv hon'l in favour of the plain- 
tii! in Orijunal Suit No. 110 of 1913 in 
t'lo C Mirt of t!io Dirtnet Munsit of Tiru- 
turainunli, in consi'leration for which 
tho plaintilt-petitionor stayer! execution 
of his decree tlie ilefeD'lan';. Ho 

now scf'Ks oxocutiou of the decree at^ainst 
tliesurc’N and ohj-ction is I'aised that 
Ho does n';t apply. The District Mun- 
sif held Thai. S l!o applies to cases in 
which tho surety bond was put into 
Court heforo liiul orders wore passed on 
the prior execution petition. The District 
Jadfje. on appeal, held that the section is 
of f^enoral application and allowed execu¬ 
tion to proceed. It is somewhat retnar- 
iihlo tout the exact point has not been deci¬ 
de 1 licforo now an i it seems to he generally 
admitted t'iat the proceedings under this 
section havo not generally been taken in 
respect of surety bonds nob given before 
tho Court. My learned brother, who 
hao an unrivalled experience in these 
matters, tells me that ho has never 
known of such an application. It cannob 
he denied however that the language of 
tho section is wide enough to Include such 
surety bonds. But it is argued that the 
sub Ss. (a), (b) and (c), which describethe 
classes of surety l)ond3 affected by the 
section, all in terms refer to bonds taken 
before tho Court under the provisions of 
tho Co do and that therefore tho applica¬ 
tion of tho section must be so limited. 
Sub-S. (a) *’for the'performanceof any de¬ 
cree or part thereof” would certainly 
apply to a provision for staying execution 
under 0. 41, R. 5. Cl. 3 (c), on tho appal- 
lant giving security for the due performance 
of such decree or order as may ultimately 
be binding on him. Sub S. (b) for tho 
restitution of any property taken in exe¬ 
cution of a decree” ^undoubtedly applies 
to 0. 41, R. 6, which requires the Court 
which passed the decree, on sufficient 
cause being shown by the appellant, to 
take security from the respondent for the 
restitution of any property which be seeks 
be take in execution of the decree. Sub- 

S- 

“ior the payment of any money, unaer an order 
of the Court in any suit or in any proceedings 
consequent thereon” 

in terms applies to 0. 38, B. 2, Cl. (2), 

namely: 

“Every surety for the appearance of a defendant 
shall bind himself, in default of such appearance, 
to pay any sum of money which the defendant 
may be ordered to pay in the suit.” 

In the same sub-S. (c) the words: 


“for the fulilment of any condition imposed od 
any person under an order of the Court, etc.,” 

would in terms apply to any condition 
for the stay of execution imposed under 
0. 21, E. 28, Cl. (3), and also to a reali- 
xition of security in default of a judg. 
ment-debtor applying to be made insol 
vent under S. 55. suh-S. (4). In all these 
cases tho security might contain a surety 
bond and the bond would, of course, be 
given before tho Court. Sub-Ss. (bj and 
(e) iu S. 145 are new. The corres¬ 
ponding section of the old Code, S. 253, 
ran as follows; 

“Whenever a person has before the passing of a 
decree in an original suit become liable-as surety 
for ibo performance of the same or of any part 
thereof, the dcciec may bo executed against him 
to the extent to wliich be has rendered himself 
liable, in tho same manner as a decree nay be 
executed against a defcnd.int.'’ 

Tbs same question would there¬ 
fore arise on the construction of this sec¬ 
tion, but the only case dealing with this 
section are those that raised the que-tion 
whether the words "before the passing 
of a decree in an original suit” apply to 
suretyships for the due performance of 
appellate decrees, on which there was * 
difference of opinion in the different 
High Courts of this country. There las 
decision of the High Court of Calcutta 
reported as Lakshmi Narain Khanna v. 
Gnru Datia Mehra (0, which is against 
the appellant. In that case a warrau 
was issued for the arrest of a 
debtor which directed it to be stay j 

the judgment debtor furnished 

The judgment debtor was 
and brought before the Court- 
the following entry was 


)rd6r-9heet: . „ .t after 

“The judgment-debtor has been 5^°?^ pigjact 

jeing arrested. The decree . .Fio-uw 

itates that the judgmeot-d^btor s fa 

, . , h»s deposited with biin 

nissory notes of the value of Ks. 3.^ j-crel*! 

n his petition as security . ,i,a 

amount; so ho asks tho Court to 

tMm Tho indgms 


tor is released.” . 

The decree-holder applied for 
against the surety and prayed . 
promissory notes in his custody ® 

sold. Objection was taken ‘ pel- 

was not applicable because ^ 

lant did not become surety y 
plication to the Court or by a 
in the proceedings. The ^|]at 

that the section does not pro 

this liability mnst have accruedjn^ —- 


(1) [1912] 16 I. 0. 659. 
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application presented to tho Court or a 
surety bond filed in the proceedin^^ and 
proceeds follows: 

"We cannot limit the application o{ Iho sec¬ 
tion to cases where tho liability of tho surety is 
undisputed or is a matter of record." 

The facts of this case however show 
that execution was stayed under an order 
tho Court and the debtor roloasel on 
the surety being given, although tho 
security was certainly taken outside 
Court. In tho present case no order has 
been passed by the Court at all, so that 
although tho language of the Judges 
seems wide enough to cover the present 
case and though they specifically decide 
that the security need not be taken be¬ 
fore tho Court, there is still tho differ, 
ence that it was the Court that staved 
its hand and not the decree-holder. In 
Thirumalai v. Ramayvar (2) the main 
question was whether S. 253 of the old 
CoJe could be availed of where security 
had been given on behalf of the respon- 
denttoanappealunder S. 546 of the’Code 
for tho due performance of tho decree 
that 18 . under 0. 41, R. 6 of the present 
Code. The Court held that execu- 
tion could'be had against the sureties 
and used the following language* 

“The obligation winch the surety ’undertakes 
18 an obligation to fulfil the dccreo which may 
be passPd against thn def-^ndant or appellant iu 
he original still or m appeal, and the o*ligition 
18 con racted before the Court and is as a much 
amatw of roc .rd as the decree undertaken to 
^ 'll apparent reason for 

directing the successful party tooMiin afresh 
decree against the surety, whilst the very obliga- 

The reasoning of the Court here is in- 
consistent with the contention of the 

respondent Md with the wide language 

m Ukshmi Narain Kkanna v. Guru 

wUh (I) but is not inconsistent 

with tho actual decision in 16 7 C 859 

Then there were some decisions 'under 

S. 204, Aot 8 of 1859, wl.ich were as 
10 II 0 W 8 : 

•uroly for the performance of a decree, etc.." 
whioh aeet,on it i, to be noted hai not 
got the words ,n S. 253 el the Code of 
18.2, before the passing of the decree 
in an original suit." In a ere reported 
a^Rahoo Ram Ktshen Doss v. Hurkhoo 
Snip v.l) I t seems to have been assumed 
that section 204 applies to cases such as 
tjiab_of_pa^ie8 wj^o become surotiesunder 

(U) flSflOl 18 Mad. 1. 

(8) 11867] 7 W. B. 829. 
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Ss^ 71-. or S3 of tl,o Code. In 
Naran. Rt>ii \\ lleutangnifo Do'^spc f l) 
It IS hohl that a security bon,] cnterf.l 
into subsoqU'Tit to a ju lgmorifc ,• 

enforce l.iudorS 20!. Ti.a.soiuo c .sn. 

wevecon.idorol by (b,. iUg,. Cnurt.-^ 
Calcutta in a later dtvi ion i-pj,o,^h 
MM Kureem v. A/,</oni f,." 

There the judgment, lebtor bad f.o,.,: 

arrested upon a warr.int in ox-'cition „f 

a decree and applied for bis di-elt ir :e L 
the ground that he had no rne-ini=;nf 
the debt. lie was released ou 
given to the Munsif by 'two 
under a provision corresponding 178 oj 
sub-8 4 of the present Code. The Munsif 
held that as the bond was given sub 
sequent to the judgment it could not be 
opforced under S. 204. The Court dig 
huguisne the two prior erses i„ Baboo 
ham Kinhen Doss v. Hurkhoo Sinnh f^> 

Dossee (4) on tho ground that theliabilitv 

of the surety in those two cases did nob 
arise in the course of or out of prcceed 

mgs in tho suit but upon distinct and 
independent contracts mido between tlm 

sureties and the creditor, and seemed to 
be of opinion that in such circumstances 

It is to be noted however that 
the decision o the two earlier 7's 
did not go on this question at all. Z 
this IS an indication of the view of Vhl 
Court that bonds taken outside the 0 

are not within the section. 

then is that there are contradictory rnl” 
mgs under tho old Code in the nJi I/' 
HishCouH and language 
decision by the High Court of cTlcuTt" 
which .8 against the appellant whiirti ^ 
angnage m TIurumatai v. 
seems to be in his favour. I finf ' 
possible to express a confident 
the point. But as at present 
think that considering haTthe r ^ 
of the various snbseftlns c,^ hrfeT"^ 
rod to specific provisions of ^ 
considering that the object of 
i3 lo allow eseention ' i„ 

represen.ative^•t Tr^or^pr ;‘r To 

entered into in t „ fa„e ' t ^ 
has been recorded by t e Co .t 

(5) 11871J 15 W. R21 
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Toe renilL will bo that the civil mis. 
c .’ll:ineo'.i5 sacond appeal succeeds and 
the ju lf^ment of the District Munsif must 
lie ro-torel with costs here and in the 
lower appellate Court. 

Sadsiva Aiyar. J. —I a»roe and only 
wish lo aid willi the j^roatest respect to 
the loiviiol fudges who decilel the case 
in Lah<ihmi N'lrain Kha)nia v. Guru 
Dothi Mehra (l) that I agree neither 
with the reasons for the decision nor 
with the actual decision even having re- 
garl to the particular facts of that case, 
r do not think that the fact that the 
Court itself stayed the execution on the 
report male to it of security having been 
given outsile the Court, would enable 
the Court to allow the security to be 
realized lu execution. The only security 
which could ho so realized is one to be 
furnished to the Court or at least lilod in 
Court. 

s n./r K. Appeal allowcl. 
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Abduu AND Oldfield, JJ. 

Lakshumanan Chelly — Defendant — 
Appellant. 

V. 

A’. M. K. S. Sadayappa Chetty and 
oi/iers—Plaintiffs and Defendants—Res- 
pendents. 

Civil Appeals Nos. 92 and 93 of 1915, 
Decided on 15th August 1918, against 
decrees of Tem porary Sub-Judge, Ramnad, 

in Original Suita Nos. 19 and 32 of 1914. 

Limitation Act (1908), S. 19, Expl. 2 — Re¬ 
ceiver appointed by Court “to do all things 
necessary for preservation of firm" can 
acknowledge. 

A receiver may be an agent anthori/ed to make 
an acknowledgment within the meaning of S. 19, 
Expln. 2. The language of the section isgencml 
enough to include an agent appointed either by 
statute or by Court, provided he is authorized 
under the law to make acknowledgment? : 11858) 
2bBeav.m,Dist. tPSllCl] 

A receiver appointed “to do all things neces¬ 
sary for the preservation of the assets of a firm" 
has authority to make acknowledgments on be- 
half of the firm, if they are necessary for the 
preservation of the firm’s assets and if the re¬ 
ceiver acts bona fide with that object. 

[F 811 c n 

'K. Srinivasa Aiyangar-^tor Appellant. 

S. T. Srinivasagopalachariar — for 
Respondents. 

Judgment. —Defendant 1 was a minor. 
There was a suit for dissolution of the 
firm, and in that suit a receiver was ap¬ 
pointed under order of the Rangoon Court 
in these terms : 
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“It is ordered that M. A. R. A. R. Ramanathai 
Chetty be, and he is hereby appointed, receiw 
to take charge of the property of the Chetty firms 
of .M. L. R. M. A. and A. L. A. S. R. M. penaiDg 
the decision of this suit for dissolution of pirtoer- 
ship, with power to collect outstandingB anddo 
all things necessary for the realization aod pre¬ 
servation of tbo assets of the said firms." 

The question we have got to decide io 

the appeal is whether an acknowledgment 

of a debt due by the firm under dissoln. 
tion made by the receiver was valid. It 
is conbendel that S. 19, Limitation Act, 
is limited, so far as the signing of an 
acknowledgment by agent is concerned, 
to agents appointed by an act of the 
debtor himself, or in other words, by a 
contractual act. Expl. 2 does not cover 
the case of an agent who is otherwise 

appointed. Expl. 2 says ; 

“For the purposes of this section "sigDed" 
means signed either personally or by an agent 
dulv authorized in this behalf." 

Reference is made to S. 21 which deals 
.with the case cf a person under disability 
and lays down that the expression "agent 
duly authorized in this behalf” in S. 19 
shall include : 

“his lawful guardian, committee or manager, or 
an agent duly authorized by such guardto. 
committee or manager to sign the acknowWl' 
mont." 

Section 21 is a new section which 
been introduced, as is well known, m 
view of conflicting decisions as to whe¬ 
ther S. 19 covers the case of an ackoo'^- 
lodgment made by a guardian. Tb^ argu¬ 
ment advanced by Mr. K. S. l 
A iyangar is to the effect that c 
Expl. 2 does not say by an ag 0 D‘ 
authorized by him, that is, 
sought to be bound by the acknow 

ment, yet it must be taken :»h 

inasmuch as all other cases are dealt 
by S. 21. S. 21, however, only ' 
in the case of a person under diaa i 

“agent” shall include his 

etc. It does not lay down that there 

be no other egent duly authorized to 

acknowledgment in the case of j 
under disability. Thewords i 9 

duly authorized in this behalf in . 
in S. 19 were iu force before the 0 
ment of S. 21. and we o^nnot accep 
contention that by S. 21 the gnj 
intended in any way to narrow ^he - ^ 
of S. 19. It is unnecessary for na 
whether S. 21 has widened its soop 
not, or it has merely explained w 

contained in S. 19 itself. nifoN® 

The authorities seem to ne n 
against the appellant’a coutention. 
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matter is (ally dealt with bya Pull Bench 
of the Bombay High Court consisting pf 
She Chief Justice, Sir Lawrence, Jenkins, 
and other learned Judges in Annapagaxtda 
V. Sangadigyapa (1) where it islaiddowu 
that the agent in Expl. 2, S. 19. need not 
derive his authority form any contract. 
That was the case of a guardian, and it 
was rilled that the guardian appointed 
under the Guardians and Wards Act was 
an agent within the meaning of Expl. 2. 
if the terras of his appointment gave him 
authority to make acknowledgments. 
English cases are then noticed and the 
statement of law on the subject as given 
by Lord Westbury in Chinnery \. Evans 
(2) is cited to show that the law in Eng. 
land is also to the same eifect. In Beti 
Maharani v. Collector oj Etawali (3) 
their Lordships of the Privy Council up¬ 
held an acknowledgment made by the 
Court of Wards as being operative under 
S. 19, aud that decision must be taken to 
be based on the principle that the agent 
mentioned therein may be one appointed 
under a statute and need not be appointed 
under contract. There are similar deci¬ 
sions of this Court in Kondamodalu 
Linga Reddi v. Alluri Sarvarayndu (4) 
of the Calcutta High Court in Rash- 
hehary Lai Mandar v Anand Ram (5) 
and of the Allahabad High Court in Ram 
Gharan Das v. Gaya Prasad (6). We 
may mention that in the Calcutta case the 
'luestion raised was with reference to an 
acknowledgment made after the new Limi- 
tation Act had come into force. The 
learned Judges however proceeded not on 
the words of 3. 21, but of 3. 19. We may 
also mention that there is a dictum of 
Kuinaraswami Sastri, J.. of this Court in 
Venkataramiah Paniuluv. Suhramaniam 
Ptllat (7J supporting the same view and 

of’the 

Bombay High Court reported 

Hadruddin v. Ranchodlal Trxkamlal (8) 

wliich proceeds on the same view of the 
Jaw. 


Some reliance was placed on behalf o 
the appellant on WhiteUy v. Lowe (9] 
but that caa e i^a d latingu Uhahle inasmncl 
(1) 119021 26 Bom. 221 ’ 

(‘2J 118641 ilH.L.O. 116. 

L18951 17 All. 198=22 1 A 31 (P n i 

G) UOin 34 Mad. 221=6 i d 407 

(5) I.191C1 43 Cal. 211=84 I. 0. 205 

(6) 119081 30 All 422. 

{71 119161 26 I. 0. 393. 

(8) U9171 38 I 0. 873. 

(9> 11858] 25 Bcavo 421. 
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as there the rocoivor was only authori/,ed 
to get in tho assets of the partnersliip 
and to pay the assets realized into Court, 
We hold on the authority of tho cases re¬ 
ferred to that a leceiver may bo an agent 
authorized to make an acknowledgment 
within the meaning of S. 19, Expl. 2 The 
language is general enough to include an 
agent appointed either by statute or by 
Court, if he is authorized under the lavvl 
to make acknowledgments. The next 
question in this connexion is whether the 
receiver appointed in this case had in fact 
authority to make an aoknowledgment. Ifi 
he had such authority, it roust have been 
under the power "to do all things neces-i 
sary for the preservation of the assets of 
the said 6rm.” It is strongly urged ou 
behalf of tho appellant that making an 
acknowledgment cannot be for the preser- 
vation of tho assets of the firm. We can¬ 
not however accept this contention. We 
can well imagine cases in which an ac¬ 
knowledgment of a debt may be a neces¬ 
sary act to save the estate from loss. This 
is recognized in one of the cases already 
referred io~Kondamodalu Linga Reddi 
V. Alluri SaTvarayKdu{b)-s.nd in sup¬ 
port of the interpretation of the order 
Ex. I. we may point to the fact that the 
receiver was appointed not of a firm 
which had already been dissolved but of 
a going concern. We have no hesitation 
in holding that the act of the receiver in 
this case, if ft was necessary for the pre 
servation of the assets of the firm, would', 
be within the scope of Expl. 2 S iQ 

Subordinate Judge says that ’ ‘ ’ ' 


m iutf cuurse or 




Cfeduors pres-ed for pavmeut or threatened to 
sue be averted the ov,| by acknowldging receinto 
and makiug pars payments/* ^ ^ ' 


pt this from, for none of the parties be 
fore us have been able to point tn a 
evidSDca which hears this out The point 
does not seem to have been prone ?v 
understood in the lower Court. We thii^k 
It theretoro necessary that we most havt 
a finding whether at the time the al 
knowledgroents were made by the recLe/ 
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tiio lui’iif. , within uiirou montins. !• I'osh 
'w : Icn.-c -iiav he ■.uhUicCfl. Ten davs will 


he illowed lew tiling objections. We make 
'</' order for costs at jiresent. 
fin compliance with the order contained 


in the al'ovo judgment the Temporary 
Siihorclinate-lodge of Ramnad at ^ladura 
suhmitt.ed the following :) 

Finding.— (1) Tho High Court has 
directed this Court to submit a finding on 
the point. 

“Whethfr at tlio time the acknowledgraeots 
were made l^v ilie receiver, j^uch acknowlcdg* 
monls were acl'^ nccc>j^ar} for the preservatiou of 
(he estate, that is, for the preservation of the as¬ 
sets f‘f tlie (Irn^** 


(2) The plaintiCf in Original Suit No. 32 
-)[ lO] 1 alone has recalled and examined 


I’. \V. :l. No other evidence has been ad¬ 


duced in both tlie suits. P. W. 3 has 


sworn that the receiver wascollectingthe 
outstandings of the firm and paying ofl 
debts, that the outstandings were over 


■iO lacs of rupees and the debts due were 
about 20 lacs of rupees; that he (witness) 
demanded from the receiver payment o^ 
his firm’s debts, saying that otherwise he 
would file a suit therefor; that the re¬ 


ceiver thereupon told him to wait for 
sometime for payment, representing that 
it would be inconvenient and disadvanta¬ 


geous to the firm if tho witness should file 
a suit, as tho debtors of the firm might 
not pay or might ask for remissions out 
of their debts, and that there would also 
be some hubbub and apprehension about 
the firm, and that he should therefore 
wait for receiving payment, and that he 
further said that he would acknowledge 
the debt by signing in the signature 
book. The witness adds that the receiver 
then signed Ex. E-1 and that he (witness) 
sent Ex. D to the plaintiff mentioning the 
acknowledgment by the receiver. It is 
clear from the above evidence of the wit- 
ness, which stands unopposed or unchal¬ 
lenged, that the receiver apprehended 
serious inconvenience, disadvantage or 
loss to the estate or the firm, if cheP. W. 
3 should have filed the suit for the re¬ 
covery of his debt, as the firm had very 
large outstandings to collect and to meet 
liabilities to the extent of about half the 
outstandings. If P. W. 3 and the plaintiff 
in the other suit had rushed into Court 
with suits, other creditors might also 
have followed and the credit of the firm 
■would have been in great risk or jeopardy, 
and it would not have been possible to 
collect outstandings, as the debtors taking 
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advantage of the condition of the firm, 
would have refused payment or pot off 
payments, and the loss to the firm would 
have been immense. By making the ac¬ 
knowledgments of the debts the threa¬ 
tened suits by P. W. 3 and the other 
plaintiff were not filed and the risk to 
the firm's assets was averted. I therefore 
hold that in the circumstances of the 
case, the acknowledgments by the re. 
ceiver wore acts necessary for the preser- 
vatioD of the estate, that is, for the pre. 
servation oi the assets of the firm, and 
find the issue accordingly. 

(These appeals and the memorandum of 
cross-objections filed by respondent lin 
Appeal No 93 of 1915 coming on for fioal 
hearing after the return of the finding of 
the lower appellate Court upon the issue 
referred to by this Court for trial, the 
Court delivered the following:) 

Judgment. 

Appeals Nos. 92 and 93 of 1915, 

We accept the finding and dismiss ths 
appeals with costs. 

The U(moraiidim of Ohjectionsin 
Appeal No. 93 o/19I5. 

With reference to tho memorandoniof 
objections, the decree of the Temponn 
Subordinate -ludge will be modified by 
allowing interest at 6 per cent per an¬ 
num on the amount decreed from t e 
date of the plaint to the date of pap 

inoDb* .3 

s.n./r.K. Appeals dismtssta. 


A. I. R. 1619 MadraiSIS 
Phillips and Krisbn^n.JJ- 
i. Bama. Rao — Defendant" ^Pv®' 

lant. 

Mavdachalngai and 
and Defendants —Respondents. . 

Second Appeal No, 90*2 of 
ded on 18th February 1918, j^l 
cree of Dist. Court, Madura, id P 


uit No 250 of 1916. 

(a) Transfer of «nd 

-Right of subrogation is equil* -,:oii-P®r' 
e enforced by suit against 

baser. ‘fable 

The right of sobrogaion is that 

nd where it is a siiripe mortgap 
?eD acquired it can beenforced by ® , j C. 
a a’etion-purebaser: 29 
24. 12 7. C. 607, 

(b) Transfer of Property Act 
-Purchaser of equity of redeinp«®“ 

ff prior irortgage out . 

presumed to keep alive ihot _ payW 
A purchaser of the equity of ujo®** 

I a prior mortgage out of the pn 
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is presumed to keep it alive as aRainst puisuc 
mortgagees when it is to his iotero.tto do so. 
1 he question is oue of intention. [P 819 C 1) 

K, S. J(xydrania, Aiiio-f — for .‘VppoU 
lant. 

C. y. AndyithukrisJuid Aiyfir an'l K. 
Sankarasubba Aii/ar —for Respondents. 

Judgment.— Ifc is first contended that 
the right of a prior mortgagee obtained 
by subrogation cannot be enforced by 
suit, but can only be used as a defence 
against subsequent encumbrances, and 
reliance is placed on certain observa- 
tions in Arumugusunrlaru v. Narasimha 
her (1), quoted with approval in Rajah 
of Kalahdsti v. Prayao Dofisjee (2). In 
the present case however the right was 
used as a shield and plaintlH's mortgage 
right was recognized by tlio subsequent 
mortgagee when the property was brought 
to sale in execution of his deerpe. The 
right of subrogation is an e(juitabl 0 right 
|apd in the present case, being a mere 
simple mortgage right, it can now only 
be enforced against the auction purcli iser 
by suit. To recogQi;:e an equitable right 
|and then refuse the means of enforcing 
it would in elTect result in refusing the 
equity. We cannot therefore accept the 
jeontention that such right cannot in any 
event be enforced by suit and we are 
supported in this view by the opinion of 
the Allahabad High C)urt in Gur Narain 
v. Hha'li Lai, (d). Tiiis objection must 
therefore fail. It is next contenlol that 
plaintill has obtainud no riglit of stihroga. 
tioQ because ho paid off the prior mo'rt- 
gageout of the purchase monev, and 
we have been referred bo numerous cases 
im support of this contention. The princi- 
plG that has been applied in all these 
cases is the same, and each case has been 
decided on the question of whether it 
was or was nob the intention of the pur¬ 
chaser to keep the mortgage alive, and the 
presumption is in favour of its being so 
kept when it is to the purchaser's interest 
to do 80 . Id this case the question of 
mtentioQ was not raised in the lower 
Courts. As plaintiffs’ right had been 
recognized by the puisne mortgagee, we 
cannot allow this question of fact to he 
re-oponed, especially as the available evU 
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dence is against apoellant. The appeal 
is dismissed with oasts. 

__ Anneal fiisminsed. 

( 1 ) Ll^is) 2 ) l.C. yiG. 

( 2 ) 119161 85 1 . 0 . 921 . 

(3) 11911] 84 All. 102-12 I. C. 607. 


Phillii s ani> KnisriNAN, .Id. 

Aga Mahnmmailally RegSalnh -plMn. 

fciu—Appellant, 

V. 

Chandragiri Unkatapayya and otherfi 

i->efeuilaiHs— Kespouduuts. 

SecondAppeal No.9.)7of i9l7. Decidod 
on 15th March 191-^, against decree of 

« Property Act (1882), Ss. 60 

and 62-Usufructuary mortgage-Discharge 
of mortgage by appropriation of usufruct 
working out for 37 years-Po.tponement of 
redemption ii notcIog-Optlon to redeem be¬ 
fore term not exercised-Suit to redeem be¬ 
fore expiry of original term is premature 
A postpouement jftherighttoredeomausufruc 
tu.\r.v mortgage f • a peri( d of •'^7 years is not a 
cioR on the equity of redemption. S. G2 iUrlV 
rejogni/os I he validity of such coverj’ant« • 

A.I ItmxAU ms -A. I.R. imSTU 

and A I.R i9)4 Mnd. 563. Di.L (P 820 C 2] 
Uu W the term^ cf a usiifmctuarv mortgage 
«ec.ue,i ,r. 1902 the pr..p.rty wa.s put in posVs- 
Sion of the morigag.e and it was stipulated that 
ibo muiR.g, amount should be worked o8 bv 
applviufi tl.c mufruct in disebarge, firstly, of the 
principal, andsooondly. of the interest, In that 
way the mortgage could be discharged after 37 
ye-rs. fhere was another siipulatioa that if 
payment of wbai was then due was made on 

property should bo handed 
over to the morlgagor. but if such payment was 

not made the mortgagee’s possession vvas to con¬ 
tinue on the same terms as before. No pavment 

l'2th January 1912 but a suit 
redemolion was brought in 191G : ^ 

'■‘'.“Vi!-® redemption 

ii. was the necessary result of 

th« mjr Rag|i covenant, was not a clog on the 
oi r^ctcinp lou ” 

IR ! I Ihr, {Krishna.,. J.. dubitanto). that the 

op to rod.c.n on 12th January 1«J12 was not 

hvrVr hut was a provision inserh-d 

haviiv and theopiiou not 

having been exercised on the date,'the suit for 

payment or tender is souX i' u ^ 
must b, one validly and niJ? " Payment 

,n7f’ Beems to refer to fi,. 

mortgagors rigut rather than to his obligation 
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and to imply no more than that the mortgagor 
should liavc a right to pay, the mortsagee being 
iiTid‘'r a corresponding obigation to receive. 

IP H-23 C 2 j 

ic) Transfer of Properly Act. S. 60—Clog 
is distinct from unconscionable bargain. 

A covenant may be bad as a clog or it may be 
bad as an unconscionable bargain. The tan are 
distinct and independent grounds. iP 822 C ll 

B. Nnrasimha Row —for Appellant. 

3/. Patanjali SaHri and C. Rama Row 
—for Respondents. 

Phillips. J .—Plaintift'-appellant sued 
to redeem an usufructuary mortgage exe¬ 
cuted in li?02 (Ex. B.). Under that docu- 
raent the property was put in possession 
of the mortgagees, and it was stipulated 
that the mortgage amount should be 
worked off by applying the usufruct, 
Rs. 20 a year, in discharge, 6 stly, of the 
principal, and, secondly, of the interest, 
A calculation shows that the mortgage 
amount would be discharged in about 37 
years. There is another stipulation that 
if payment of what is then due be made on 
12th January 1912 the property should be 
handed over to the mortgagor, but if 
such payment were not made the mort¬ 
gagees’ possession was to continue ou the 
same terms as before. The payment was 
not made on 126h January 1912 and this 
suit for redemption was brought in 1916 
and has been dismissed as premature. 

It is contended for appellant that the 
stipulation for payment in January 1912 
is a covenant for payment and that con¬ 
sequently the mortgagors are entitled to 
redeem as the time fixed for payment has 
expired. A perusal of the document 
shows that there is no personal covenant 
to pay and that the stipulation as to 
payment in 1912 is a provision inserted 
for the benefit of the mortgagors They 
failed to avail themselves of the conces- 
sion allowed and it is expressly stipulated 
that in default, the original covenant is 
to continue in force. On this ground the 
appeUant’s contention cannot be sup¬ 
ported. 

It is next urged that the provision 
in the deed that the mortgagees or to 
remain in possession until the mortgage 
money is worked off is a clog on the 
equity of redemntion, and that effect 
cannot be given to such a provision. In 
support of this proposition appellant’s 
counsel relies on three cases. Sarbdawan 
Sinah V Bijai Singh (1), Srinivasa 

(1) A I. B. 1914 All. 334=36 All. 651=24 I. 0 
706. 


Aiyangar v. RadkaJeriskna PiUai ( 3 } 
and Chakkangal Govinda Menon y. 
Chakkangal Chatku Menon (3). The 
first of the cases laid down that the con¬ 
ditions fettering the equity of redemp¬ 
tion in that particular case conld not U 
enforced, but tbe learned Judges ob¬ 
served that it is impossible to lay down 
a hard and fast rule as to what should 


and what should not be regarded as an 
improper restraint on the right of re¬ 
demption. In Srinivasa Aiyangar y. 
Radhahrishna Pillai (2) a stipulation 
that the mortgage was to work itself 
out as a sale for the principal amount, if 
the mortgage amount was not paid on 
the stipulated date, was held to be onen- 
forceable and that tbe right of redemp¬ 
tion remained. The same two Judges in 
Chakkangal Govinda Menon v. Chah- 
hangal Ohathy Menon (3) held that a 
stipulation that the property should only 
be redeemed during certain mouths of 
each year was unenforceable but io that 
case also there was a personal covenaot 
to pay and the provisions of S. 60 
T. P. Act, (4 of 1882} applied. On ll» 
other hand, postponenaent of redaoF 
tioD for long periods had been allowed 
tbe Courts e. g . 26 years in Ranhirn 
Singh v. Ramker Singh (4) 58 y»rt w 
Rama Prasad v. Jagrup (5) 
in Dulari v. Lai Bhctdur Singh W- • f* 

from the question of whether the 

nature of the restriction is 8 “®“ .. 

justify a Court in refusing 
there is in this case a further po ' 
respondents’ favour, i. e., 
for the mortgage money to ^ J 
out by the usufruct is one vali- 
uncommon in this country w® 
dity of such a covenant has 
ninedin Tirugnana SambandhiJ^ ' 
Sannadhi v. Nallatambi ( 7 )»oo ^ J 
Dorayya v. Vadapalli Ayy^'^ • ij,g 
( 8 ). In the latter case to which 
Judges inSrinirasa 
krislina Pillai (2) was a partyi . 
expressly laid down that * 3 .° uw. 
is not illegal according to the 1 ° * 

In fact such a covenant is . 1039 ). 

cognized in 8 . 62, T. P- 

(2)A. I. R. 1914 Mad. 42=3SM»^-^'' 

I. C. 54. no T n 907 i 

S) A. 1. R. 1914 Mad, 563=22 I. 

4) tl9in 10 I. C. 243. 

5) L1912 15 I. 0. 880. 

6 J H915 28 I. 0.129. 

[1893] J6 Mad. 486. , , n -ray. 

(8) A.I.K, 1915 M»d. 481=85 I- 
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The contention that the provisions 
of S. 60 of that Act must be read apart 
from S. 62, and that the right to redeem 
accrues when the money has become 
payable does not help the appellant for 
it was held in Tirugnana Sambandha 
Pandara SaimadJii v. yullnlambi (7) 
that in a mortgage like tho present re¬ 
demption could not be sought Ijefore the 
mortgage was worked out, applying tho 
general principle that the right to re¬ 
deem and the right to foreclosure are 
usually CO.extensive. It was hold in 
limaini Begam v. Collector vf Caron- 
Vorc (9) that the principal money only 
becomes payable when the payment be¬ 
comes obligatory on the mortgagor. That 
this construction is right, in so far as 
the obligation refers to a debt being pay- 
able, would appear from the fact that in 
a mortgage there may bo no personal 
liability on the part of the borrower, 
although prima facie a loan involves a 
personal liability; vide Ham Narayan 
Singh v. Adkindra Nath Mukerji (10) 
and if there is no personal covenant, 
there is no liability to pay and the money 
has not become payable. The conditions 
of the suit contract are such that no per¬ 
sonal liability arises and therefore it 
cannot be said, as contended before us, 
that the money had become payable as 
soon as the contract was signed. In 
this partioular cose the ;i;(>ney cannot 
become payable as there is no personal 
covenant to pay; S. 62. T, Act nmst 
be applied and the mortgagors are only 
entitled to recover possession wlicn the 
money is paid according to the terms of 
the contract, I may refer also to the 
decision of the Privy Council in Bakhta- 
war Begam v. Busaini Khanam ill), 
where it was held that the right to re¬ 
cover possession accrued when the mort¬ 
gage debt was actually satiseed. I do 
not think this view of mine is opposed to 
Rose Ammal v. Rajarathnam (12), as 
in that case there was a personal cove¬ 
nant to pay. I would therefore hold 
that the plaintiff’s suit is premature. 

If it were necessary to decide whether 
the restriction on redemption is so oner¬ 
ous that effect should not be given to it, 
^would 0 xp_re 88 _ my opinion that it is 

(9) U007l20An.47T.' .— 

(10) A.I.B, 191C P.O 119=44 Cal. 888=44 I.A. 

87 =88 I.O. 982 (P.O.). 

(11) A. I. R. 1914 P. C. 86=23 I.C. 865=86 All. 

196=41 LA. 84 (P.C.). 

(12) 11900] 28 Had. 88. 


not. The parties entered into tho con¬ 
tract with open eyes and the mortgagors 
were given an opportunity of evading the 
restriction, hut failed to take advantage 
of it. I can see no reason why they 
should be given a furtlier cquitalilo relief. 
I would therefore dismiss -this second 
appeal with costs of respondent 1. 

Krishnan, J.—1 agree witli my lear¬ 
ned brother tliat this second ajipeal fails. 
The language of the mortgage-deed is too 
plain to admit of any reasonable doubt 
that the dominant intention of the parties 
was that tho mortgage amount and in¬ 
terest were to be worked off by the usu¬ 
fruct of the property which was agieed 
to be taken at Rs. 20 a year, the property 
being retained in tho mortgagees’ posses¬ 
sion for the r 0 (|uisite number of years to 
enable that to be done. An option is no 
doubt given to the mortgagors to jiav the 
amount -due on 12th .Tanuarv 1912. imt 
the document provides that if the money 
is not so paid, the discharge is to take 
place only as aforesa-d.” that is by the 
appropriation of the rent. The mort¬ 
gagors, having failed to pay under that 
option, have lost their right to take ad¬ 
vantage of it and their suit can succeed 
only if they have a right to redeem their 
mortgage by payment, in spite of the 
special stipulation to let the mortgagee? 
remain in possession till the mortgage 
amount and interest are worked off by 
the usufruct. Admittedly the mortgage 
amount has not been so worked cfl' yet. 
In f.icta calculation shows that it re¬ 
quires 17i years to pay off the principal 
whicli has to be first i)aid under the 
terms of the document, and another 18 
or 19 years to jiay oft the accumulated 
interest. 

The learned Advocate for the mortga¬ 
gors assignee who is the appellant before 
us, urged that on the construction of 
the document itself, the mortgagors were 
entitled to re-pay the mortgage amount 
due at any time after the 12tli January 

1912 as they pleased. I agree that this 
contention la untenable on the language 
of the document. He then argued that 
the covenant w as a cleg on the equity 
of redemption and should be treated 
as invalid and that it was no hindranoe 
to the mortgagors' olaim to redeem. It is 
impossible to argue that an express 
covenant between the parties that re- 
demptioD shall take place only at the 
end of a given terna should be ignored or 
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^01 aside - 1 = a tloij on tlie equity of ve- 
denif fion if that Covenant is otlieruise 
valid, in tlie face of the rulings in Sri 
Setritcherla Bomabhadra Raju 
Bahadur v. Sri Baja Voi77cl)erla Surta- 
narayana Bajii Bahadur (13), Tirug- 
nana Sambandha Pandora Sannadhi 
V. Nallaiamhi (7), Bone Ammal v. Baja, 
rathnam (1:^) and Gunyiam Doraytja v. 
^'ddapalli AyyQmachayyuI^i. S. (>2, 
T. P. Act itself recognizes the validity of 
such covenants. 

The learned Advocate, however relied 
on the rulings in Srinivasa Aiyongor v. 
Badhakrishna (2) and Sarbdtuvan 

Singh v, Bijui Singh (l) as authorities 
in favour of Ins aiguinent. In the Madras 
ca.=o the covenant was one w liose etiect 
was to put an end to the mortgage itself, 
the property being treated as sold; and 
clearly that covenant was an absolute 
clog on the tqiiity of redemption. In the 
present ease ^Ye have only a postpone¬ 
ment of the right to redeem for a period. 
In the Allahabad case, it was no doubt 
ruled that a postponement of the right 
to redeem may itself be a clog if it 
amounts to an unconscionable bargain. 
A covenant my be bad as a clog or it may 
be bad as an unconscionable bargain; the 
two aredistinct and independent grounds, 
and it seems to me that it will lead to 
confusion of thought to mix them up. 
Assuming that a covenant to postpone 
redemption may be refused to be enforced 
if it is an unconscionable bargain, it is of 
no use to the appellant, as here the ques¬ 
tion of the nature of the bargain was 
not raised or discussed in the lower 
Courts and no evidence seems to have 
been given of it. The apjellant relies 
on the facts that the period fixed is 
about 37 years and that the rent is to be 
taken at Bs. 20 a year for the whole 
period, as showing that the arrangement 
was an unconscionable one. We do not 
know if the fixing of the rent was not 
more to the advantage of the mortgagors 
than that of the mortgagees, as no evi¬ 
dence has been given on the point. 

As for the length of the period I am 
not able to say that it is enough in the 
present case to justify, by itself, an in¬ 
ference that the bargain was an uncon- 
scionable one. My learned brother 
has referred to cases where periods 
ranging from 28 to 69 years have been 
allowed. Furthermore, the mortgagors 
' (IS) 11879] a Mad. 314. ^ ‘ 


bad the option to terminate the period in 
ten years and their failure to do sois 
their own fault. The covenant in this 
rase cannot therefore be set aside on the 
ground of its being an unconsciooable 
one. 

The last argument urged by the 
learned Advocate was that under S. 60, 
T. P. Act, if during the continuance ofa 
mortgage the mortgage mcney becomes 
payable even for a day, the mortgagor at 
once got a right to redeem, which be 
could enforce at any time thereafter even 
though there was a covenant against it. 
He cited the case of Chokkangal Govinda 
Menon v. Chakkangal Ghatha Menoni^) 
as an authority for this proposition, 
which he contended was applicable to the 
present case as the mortgage money was 
payable at any rate on I2lh January 
1912, if not afterwards. This argument 
seems to me to be very carious. It is 
based on the words "at any time after 
the principal money has become payable' 
in S. 60 of the Act. The respondents' 
vakil has tried to meet this argument by 
urging that the word "payable" in 
section applies only when there isu 
obligation on the mortgagor to pay, which 
the mortgagee can enforce against him: 
although I think it is not necessary 
me to decide the point as, in my vieWi 
the appellant’s argument fails on sm¬ 
other ground as stated belov?, I wi^ to 
guard myself against being underefoofl w 
adopting this view. It seems to mo to 

opposed to the view expressed io 
Ammal v. iia/arai/ianflw 
Shepbad, J held that money 
come payable by the 
though payment could not be emo^ 
by the mortgagee. The reasons gi^ou * 
that case seem to me to have coosi 
able force. Where a mortgagor 
with the mortgagee that, » 

should not be called upon for 
for a given time, he should 
option to pay and redeem the mor g ^ 
during that time, it appears to ° 
difiiculb to apply the doctrine of 
extensiveness of the right to ^ 

right to foreclose to this case and 
fuse to him the very right to redeem . 
he has stipulated for, on the groon 
the mortgagee could not sue 
money seems unreasonable, aoo a 

struction of S. 60, T. P. Act, ^bio 
to that result seems to be of o 
correctness. If, in this Tery oas > 
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example the moj tgage luouey had been 
tendered on 12bh January 1912 and had 
been refused by the mortgagee, the mort- 
gagor s suit to compel acceptance and to 
redeem could hardly have been rejected 
and yet the view put forward will neces. 
jflitate that result. The^vord ' payable” 
in S. 60 seems to refer to the mortgagor's 
right rather than to his obligacion and to 
imply no move than that the mortgagor 
should have a right to pay, the mortgagee 
being under a corresponding obligation 
to receive: the existence of a right in the 
mortgagee to enforce payment does not 
appear to me to be really necessary to 
make the vpord applicable. I do not 
however wish to pursue the matter fur- 
ther or give a final opinion on it, for I 
consider that even assuming S.60 applies 
and not S. 62, Cl. (a), and that money 
was payable on 12th January 1912, the 
appellant must still fail as no tender 
was made on tliat day and as the right 
to do so and redeem was not subsisting 
after that date or when the suit was 
brought. I think that it is a necessary 
condition under S. 60 that when pay- 
ment or tender is sought to be made the 
mortgagor must have the right to make 
it, as the section speaks of the payment 
or tender of the mortgage money "at a 
proper time.” For the time to be pro¬ 
per, the tender or payment must be one 
validly and properly made; and for that, 
the person making it must have at the 
time the legal right to make it. 

I do not consider the ruling in Chank- 
hangal Qovinda Menon v. Chokkangal 
Chathu Menon (3) to be against this 
view. That decision seems to have pro¬ 
ceeded on the ground that after the due 
date in 1899 the mortgage money was 
always payable, the arrangement referred 
to therein apparently not affecting it or 
the right to sue but only fixing a time 
for redemption and delivery of possession. 
It is therefore clearly distinguishable. 

I do not regard it as an authority for the 
proposition the appellant contends for. 

As the appellant’s arguments have all 

failed, his second appeal must be dismiss¬ 
ed with costs of respondent 1. 

S.N./B.k, Appeal dismiesed. 
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C, P. Gov.uilvc's “ riiiinLill— Hespou- 
dent. 

Second Ap|)oal No, of Deci¬ 
ded on 15th A|)ril HMS, decree 

of Dist. dudgo, Sontli Canara, in Ap|»eal 
Suit No 502 of 191.^ 

la) Jurisdiction Church of England is 
subject to ordinary Courts oven in matters 
of doctrine—But Roman Catholic Church is 
voluntary association bound by rules which 
it has mode for internal management—Ec 
clesiastical law. 

The Church of Kngland is an established 
church and i$ therefore subject to the ordiuary 
OourtR of loNY not only as to matter^; icmporal 
but oven as to matters of doctrine. 

Tbo Roman Catholic Church is not an estab- 
Hshed church but a voluntary association and 
any member who join^ that church will be 
bound by anv rules which it lios framed for it- 
internal discipline «ind for llic inanagcincut of 
its affairs : Louj v. iJi^^hop oj Cnpc Toum 
11863}; 1 3/oo P. C\ («.'*.) 411 ana v, 

Williams. (1882) 7 A. C. 481, Foil. [P 824 C 2] 

(b) Ecclesiastical LaW'-VoIuntary associa* 
tion adopting rules which differing from 
those of parent body—Members are not 
members of parent body but form indepen* 
dent association. 

If a branch voluntary association adopts rule^ 
which differ materially from those of the parent 
body then the members of that association will 
not be members of the parent body but will be 
an independent organisation with their own 
rules, fp 824 C 2] 

(c) Ecclesiastical Law^Canon law govern* 
ing Catholic Church recognizes no distinc* 
lion between spiritual and temporal powers 
of Papacy. 

The Canon law recognises no distinction bet¬ 
ween the spiritual and temporal powers of the 
Papacy, and the Episcopate and a itioraber of any 
church which is part and parcel of the Universal 
Catholic Church would be bound bv tlio Canon 
law* ’ IP 824 C 2] 

(d) Ecclesiastical Law—Church while ad¬ 
opting main doctrines of Catholicism, fram¬ 
ing some different rules^Tbose rules must 
be proved as custom—Questions of customs 
being of fact no second appeal lies. 

If a church, while adopting in the main the 
doctrines of the Roman Catholic Church has yet 
erected certain rules different from the rules of 
the Catholic Church in matters of discipline and 
management, those rules must be proved in the 
same way in which a custom would have to be 
proved in a Court of law. L? 824 C 2] 

Questions of custom though they may in the 
end become questions of law are at the outset 
necessarily questions of fact. 

W^re an appointment as manager of a Vicar 
in a Roman Catholic Parish Oburob by the Bi¬ 
shop was questioned on the ground that he was 
not appointed by the junta composed of the heads 
of houses in a village as was the custom and 
that the delegation of any authority by the 61* 
shop Was only permissive ; 
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im 


• 11 •'nil '.clieiher iho cliurcb. be viewed 

V 01 thc liotQAQ Oaibolic Church or as 

.1 ntii'itar^ is'jociatioii the ippoiotoieat wa- 
•. li.l 

i bdl tfho question whether the cu^^lom ^‘afe 
‘ •: the junti to appoint wasoueof fact oQ w'hicb 
the finding of the lower appellate Court could 
:iOt be interfered Trith in second appeal. 

•P 820 Cl] 

T. U. Rnmuchcindra Anjar and K. P. 
L'Tlcshviann Ha (—for Appelhint. 

/). SUa Rama Row —for Respondeui. 

Judgment. -This suit together with 
an execution petition w'nich turns upon 
it, '.sas luonglit by the Reverend Gonsal-- 
ves. Vicar of tho l^oinan Catliolic P'arish 
Church at Kaliapur (or arrears of rent 
due by tenants of Church property. The 
only defence with which we are con¬ 
cerned is the defence that the plaintiff 
was not entitled to sue, as his appoint¬ 
ment as Manager or Moktessor of the 
Church property was not a valid one. 
Tho Vicar was appointed by the Bishop 
upon 14th November 1914 and the facts 
loading up to the appointment were 
these. The temporal affairs of the 

Church were ordinarilv administered bv 

% » 

a body known as the junta, composed of 
the heads of houses in the village. This 
body has been in existence for something 
like 30 years and has claimed and exer¬ 
cised the right to appoint the Moktessor. 
The last Moktesssor appointed by the 
junta was a Mr. Louis, who resigned his 
appointment in 1913. Attempts were 
then made to get the junta to appoint a 
successor, but the meeting held was so 
disorderly that no valid appointment 
could be made and the Vicar so informed 
the Bishop. The Bishop thereupon ap¬ 
pointed the Vicar to the office of Moktes¬ 
sor pending further arrangements. In 
that capacity he brought this suit and 
the validity of his appointment is chal¬ 
lenged. 

The plaintiff puts his case at its highest 
on this broad ground. This church is 
part of the Universal Catholic Church 
and is bound by its laws, that is to 
say by the Canon law and it is an un¬ 
questioned tenet of the Canon law that 
the temporalities of the obureh vest in 
the Pope whose authority may be regar¬ 
ded as delegated to the Bishops to the 
extent of their seiveral dioceses. On this 
view any further delegation of. his com¬ 
plete authority over the church, property 
by the Bishop is merely permissive • and 
can be resumed by him at will;' 'Oh the 


other side it was argued that the author, 
ity of the Canon law is confined to the 
spiritual side and could not affect rights 
of property or kindred rights in the tem. 
poral possession of the church which 
would be governed by the law of the land 
as administered by the Courts. 

We may say at once that we think any 
•analogies drawn from the decisions rela 
ting to tho property of the English Bs 
tablished Church are not really applic 
able to the present case. The Church ofj 
England is properly described as estab 
lished just because of this unique feature 
about it, that it is subjected to the ordi¬ 
nary Courts of law not only as to matters 
temporal but even as to matters of doc-j 
trine. This is due to a variety of his-' 
torical causes which need not now be ex¬ 
amined. The Roman Catholic Church is 
not an established church. It is what i^ 
described as a voluntary association ii^ 
the English cases and the result of thos^ 
cases, of which the most important are 
Long V. Bishop of Cape TotywCljand 
Merriman v, Williams (^), seems to b# 
this. If you join a voluntary a380ci»-| 
tiou. you will be bound byanyrnlWj 
which it has framed for its internal 
cipline and for the menagement of 
affairs. You may adopt the doctrines 
tho established or any other church flOj 
bloc, but if the voluntary aasociatjojl 
has adopted rules which 
from those of what maybew”” ® 
parent body the members of 
oiation will not be meoberfl ol 
parent church but will be w 
dent organization with their own ■ 
It seems to us that the appoUMb m i 
case is in a dilemma. If his i 

part and parcel of the Universal Cat o. 

Church as apparently he wishes it ° 
regarded, he must be assumed ; 

by the law of the ohuroh, (i. e*)' 1*“® . J 
on law, and if that be so it is cl®®y . • 
the control of temporalities vests j 
Bishop, since the Canon law _j’ 
no distinction between the spintua 
temporal powers of the Papacy a° 
local representatives the Episcopate- 

If this ohuroh is to be regarded a . 
independent voluntary association w ^ 
while adopting in the main vet 

of the Roman Catholic Church ■ 
erected certain rules different^ fro ^ 
rales of the Catholic Ghoroh jE-ffl^''' 

(1) (.1863 1 Moo. P. 0. (n.8.) *11- 

(2) [1882 7 .4. C. 484. 
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of discipline and managenient, then those 
rules must be proved in the same wav 
that a custom would have to be proved 
|in a Court of Law. Questions of custom 
may often in the end become Questions 
of law, as in the familiar instances whore 
|tl\e Courts have to say whether a custom 
jis reasonable, or is not inconsistent with 
the law of the land, or with the terms of 
some document, such as, e. g., a contract. 
But at the outset they must necessarily 
be questions of fact. You must first 
prove that the thing is done before you 
can go on to inquire whether it legally 
may be done. Looking at the case from 
this point of view it seems sufficient to 
say that the learned Judge has found that 
the evidence put forward has failed to 
support the contention that the junta 
has established a recognized custom of 
holding in its hands the appointment of 
a Moktessor. He has found as a fact 
'that such appointments as they have 
made have been merely permissive as a 
matter of convenience and that the Bi¬ 
shop has never relinquished his claim to 
be the final repository of the power of 
appointment. We think that even if 
this be regarded as a voluntary associa- 
tion a person who joins it must be con- 
[sidered as prima facie subscribing to the 
rules of the Catholic Church as embodied 
m the canons, unless ho can give alFir- 
mative proof of an established usage to 
the contrary. The learned Judge by his 
finding hap, negatived the existence of 
Isuch a rule in the present case and as 
■we do not think ho misdirected himself 
in law in coming to that finding of fact 
:we cannot disturb it. The appeal fails 
land 18 dismissed with costs 

S.N./b.K. Appeal dismissed. 
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Wallis, C. J. and Seshagiri 
Ahar, j. 

S. A. Chellappa Chettn— Defendant- 
Appellant. 


« • 

S. S^ramania Chetty and others- 
1 l^intiu6~B68pODd6Dt8. 

Civil Appeal No. 231 of 1917. Decided 
on 12th July 1918, against the decree of 
Temporary Sub-Jadge. Sivaganea. in 0 
S. No. 51 of 1916. 

(•) LiniUtion Act (1908). Art. 60—Money 
aepeiited for term ond repeyable ondemoDd 
after expiry of term—Suit to recover !• gov 
drned by Art. 60. 

A ault for recovery of money deposited for a 


MANIA (Walli,, C. J.) Madras s'jr. 

term which roi'ivaiilc on demand after tlic 
expiry of the (orui i.< governed by .Art. fio as the 
money is still lofi ill di pr>'it ;i(ier the terminti- 
liou of the term. 3<2G C 2] 

_ (b) Debtor and Creditor - Marol deposit— 

Deposit In name of one person maral an¬ 
other"—Meaning of, explained. 

"A deposit hi the; mime' of one pi rsou inarnt 
another" means only that the nas mad.- 

on the rcrommendation or introdiictiou of the 
latter, and the maral man can neither be rc{:ai- 
ded as a trustee in respect of the morey nor lia>^ 
he a right to o{ter.ate ou il, av bv direuting the 
transfer of the deposit in the name of nnothcr 
P«son |.r.S2rjC2l 

(cl Custom-Nallukottai Chelties - Money 
deposited on maral of third party — Maral 
man not consenting withdrawal—It is open 
to depositor to sue for recovery in spile of 
practice that it cannot be withdrawn unless 
maral man consents. 

Though A usage has sprung up among Nattu- 
kotlai Chelties that, when money is deposited on 
the m.aral of a third party, it should not be al¬ 
lowed to be drawn out unless with the consent of 
the intermediary, the usual remedy b\ suit is 
oi»u to the depositor when the mural rnau de- 
chues to give bis consent, aud the bauds of the 
Court .arc not tied down bv the us.agc. 

Vo A lPfi‘27Cl] 

A. iirimvasa Au/,tiigar, C. S. Venka. 

tachnriar and C. V. Tinjagopalachariar 
—for Appellant. 

A. Krishnasivami Aiyar— for Eesiion- 
dents. 

Wallis, C. J.— Two questions arise in 
this appeal. The first question is whe¬ 
ther defendants 1 to 5, with whom the 
suit deposit was made, wore justified in 
acting on the order of defendant 6 to 
transfer the deposit which was in the 

naraeof the plaintift- to the name of the 
pliiintilT s wife, because the deposit bad 
beoi) made with them in the plaintiffs 
name maral defendant (1. Maral literally 
means that the deposit had been made on 
the recommendation on introduction of' 
defendant 6. Defendants 1 to 5 have 

treated it as if it meant that the money! 

rfi, defendant 6' 

defendant 6 was authorized to 
operate on t he deposit although it was in 

7 oflTia ther 

17 Of 1913 there was some discussion on 

the mean mg of the word maral and it was 

might mean that money 
could not be withdrawn by’fche person in 
whose name it had been deposited with 
out the MDsent of the person under whose 
maral the deposit had been made. Some 
of the evidence m this case including the 
evidence of one of the defendants’ own 
witnMses, goes to show that that is th« 
meaning. Whether that bo so or not the 
evidence for defendants 1 to 5 altogether 
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fails f(i show Liiat a deposit in the name 
of Hdrt man under the maral of anotlier 
jiHfcifies the firm with whom the money 
has l)ec'n deposited in acting on the orders 
of the person under whose maral the de¬ 
posit has been made witliout the autho¬ 
rity of the persou in whose name the de- 
posit stands. We therefore agree with 
the Snbordinate Judge that defendants 1 
to •‘3 were not justified in transferring 
this deposit from the name of -the plain- 
titf to the name of the plaintiff’s wife and 
in suhse^iuently transferring it to an¬ 
other linn on the order ol defendant 6, 
lunder whose maral it continued to be 
|whofi deposited in the name of the plain¬ 
tiff's wife. 

Tlie only other serious i|uestiou in the 
case is one of limitation. There is no 
direct evidence as bo the terms upon 
wliioh this money was deposited, so far 
as the date of the repayment goes. But 
in Vjj.. 1, which is a letter from one mem¬ 
ber of the defendants’ firm to another 
forwarding a JIundi, Ex.B, it is said that 
the money was to be credited in the name 
of the plaintiff under the maral of defen¬ 
dant 6 for six thavanais with interest at 
a rate exceeding the two months’ tha- 
vanai interest of E, R. by l;32of a rupee 
and Mr. K. Srinivasa Aiyangar has argued 
that this shows that the agreement was 
that the money should ho deposited for a 
term of six thavanais and should be re¬ 
payable at the end of six thavanias. and 
consequently it was not money deposited 
under an agreement that it shall be pay¬ 
able on demand, within the meaning of 
Art. 60, Lim. Act. 

Now in the first place I do not think 
that that is the effect of the evidence. 
The surrounding circumstances show that 
the money was deposited in the name of 
a minor and in connexion with the mar¬ 
riage of a minor, and it cannot have been 
the intention of the parties that it should 
be repayable at the end of six thavanais. 
The agreement appears to have been that 
at any rate for six thavanais!interest 
should be payable at a rate exceeding 
nadappu interest by 1/32 of a rupee. 
This is also borne out by the way in 
which the deposit was dealt with after it 
bad been transferred to the name of the 
plaintiff's wife, because in Ex. 9 we find 
that interest is allowed at 1/32 of a 
rupee in excess of the nadappu rate for 
three thavanais and afterwards at the 
nadappu rate, so that the agreement seems 


to have been simply that any rate for six 
thavanais interest should be paid in ex. 
cess of the nadappu rate. 

Now Mr. Srinivasa Aiyangar contended 
that it was not open to the plaintiff or 
those acting on his behalf fco demand the 
money back until the expiration of six 
thavanais. I am not satisfied that that 
is so. Bub on a full consideration of the 
question I think it makes no difference. 
Supposing that the agreement was that 
the money should be deposited for six 
thavanais and be nob repayable until the 
end of six thavanais and thereafter that 
it should remain on deposit payable on 
demand, I think that that would come 
within the terms of xVrb. 60, Lim. Act,, 
and 1 need onlv refer to what I had al- 

^ I 

ready said with regard to the history and 


meaning of this Article in Balkrishniidu 
V. Narayaiiasaumji Chetty (l), wberel 
pointed out that the legislature in 1877 
treated deposits of money repayableon 
demand as a special class of loans which 
ought to have a special starting point. 
Coming, as I do, to the conclusion that 
this money was intended to beleftond^ 
posit after the expiration of the W 
thavanais, it seems to me that Article^ 
60 is clearly applicable and therefoW- 

that the suit is not barred. 

In other respects, I agree with the 
Subordinate Judge, and dismiss 
peal with costs. We do not » 

any opinion as to the respective rJgh s 
defendant 6 and the other Jefec s 
inter so. , _ 

Seshagiri Aiyar, 

Having regard to the fact that tw 
sion in this case rests largely ^ 
construction to be placed on the » 
word maral, I wish to add a fe^ . 

It is not denied that the natural 
of the term is "through” or on t e 
commendation of.” The 
cussed by the Subordinate ff'onae 
that it is in this sence that Che_ i 
the expression. No doubt there ^ 
evidence that a usage has ^ jg. 
among Chetties that when money 
posited on the maral of a third ^ 

should not be allowed to be drawn 
unless it be with the consent m 
son who is the intermediary. p 
tice is mainly attributable to ^ 

that usually third persons 
recommend a bank to a dep o^>tor^ ^^_^ 

(1) A. I. R. 1914 Mad. 61=87 Mad. ^ 

r.C. 862 . 
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a youDg man and in order that that 
young man may not waste money, the 
precaution has been taken by the banks 
not to allow him to draw it out unless he 
hastheconsentof themaralnian. Evidence 
also shows that where the maral man de¬ 
clines to give his consent the usual re- 
imedy by suit is open to the depositor; of 
course, the bands of the Court are not to 
.be tied down by the usage; the necessity 
for the consent of the maral man is ob- 
viated by a decision authori;cing the 
taking away of the money from the bank 
and the bank is safeguarded. The prae- 
|tice and the evidence shows that the 
maral man is neither the trustee in res¬ 
pect of the money nor has he any right 
to operate on it. This conclusion of 
'mine is supported by the judgment which 
the learned Chief Justice referred to 
namely, the judgment of this Court in 
Appeal No. 17 of 1913, of which one of 
the members had very large andconside- 
Table practice in litigation among Chet^ 
[ties. It seems to me therefore that the 
money on deposit remained as the money 
of the plaintiff and the defendants were 
not justified in allowing it to be deposi- 
ted first in the name of the plaintiff's 
wife and subsequently in allowing it to 
be transferred to another firm. 

On the question of limitation, the Sub¬ 
ordinate Judge has discussed the evi- 
denceand has come to the conclusion 
that the original condition of the depo- 
flit was that it should be drawn out on 
demand, ft may be said that the evi¬ 
dence is not very full or conclusive, but 
6ven supposing that the only possible 
MDoluBion upon the evidence is as spoken 
to by defendant 2 himself, that there was 
an agreement that the money shonld re- 
mam with the bank for a year certain 
Ithat 18 BIX tbavanaisof two months each) 
and that it should be drawn out there- 
after on demand, I entirely agree with 
the learned Chief Justice that Art. 60, 
Lim. Act, is not made inapplicable by 
that fact. I think the history of the 

Article given by the learned Chief Jus- 

Chetty (1) clearly shows that in such a 
case It would still be a case of deposit re- 
payable on demand. I therefore agree 
in holding that the appeal should be dis. 
missed with costs. 
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Akduk Kaium andSI'.suaciki Aiyau.JJ. 

Deputy CoNcrti-r, .l/dJ/frii—Pot-ir.ionei' 
—Appellant. 


S.N./r.k. 


Appeal diamissed. 


V. 

Mutkinila Miiiiiili ami M/f'ifv;— Clai¬ 
mants Respondents. 

Appeal Suits Nos. 2()7 to 270 ol r,il7, 
Decided on 16th March 1918. from dec- 
rees of Dist. Judge, Madura, in Original 
Petns. Nos. 622.624, 625 and 627 of 1916. 

Civil?. C. (1908), 0.41. Rr, 22 and 23- 
. by Collector against part of decree 

in land acquisition case—Memo of objections 
Bgainst other part of decree may be filed — 
Land Acquisition Act 11894), S. 54. 

Under <). 41. R. 22 a memorandum of objec¬ 
tions may be filed against a decree as a whole or 
against a part of it which may not be the sub¬ 
ject-matter of the appeal. IP 828 C il 

Where the Collector prefcired an .appe.il again-^t 
the valuation of some of the plots in a land 
acquisition case fixed by the District -ludge; 

Held', that it was competouL to tbc claimant 
to file a memorandum of objections in respect of 
other plots which were covered by the petition, 
though not the subject of appeal. IP 828 C 2] 

^ Per Seshagiri Ayyar, J . —S. 54, Lsud Acquisi¬ 
tion Act makes no departure from the ordinary 
rule of the Civil Procedure Code which allows a 
patty to appeal not only against the whole dec¬ 
ree but also against parts of it. 

A memorandum of objectious need not be con- 
fined to the subject-matter of the appeal. 

What the appellant objeete to is not to be the 
criterjoD, but the question in each case must be 
whether the respondent’s rights have in any way 
been imperilled by the action taken by the appel- 

LP 829 C 1] 

V. liamesam—iot Appellant. 

/I. Sambamurtky Ayyar\ C. V. Anan. 
ihakriskna Ayyar, Subbaraya Ayyar, 
S. Subramania Ayyar and W. Kothanda- 
tamiah —for Respondents. 

Abdur Rabim, J.—These appeals in 
my opinion must fail. Objection is taken 
to the valuation of the District Judge in 
respect of plots Nos. 611.P, 611.G 383 
A-2. The District Judge has awarded 
Rs. 1143 per acre for all these plots. 
Mr Samesam contends that these are 
back lands and that therefore they ought 
not to be valued at the same rate as the 
lands with frontage. But I think the 
District Judge is right in bolding that 
the purchase by the Madura Mills Oom- 
pany m 1915 of lands similarly situated 
lurnishes a good index of the proper 
market price. We have considered the 
quMtion carefully and are not prepared 
to dissent from the District Judge’s esti- 
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male. Tho uppuils aro dismissed with 
O'jst-, Tiio time, for payment Will bo 
tlireo uioritlis from this date. A preli- 
iiiinary onjoctiou has been taken with 
reference to tlie memoranda of objections, 
i’lie rnomoranda of objections relate not 
merely to the plots covered by the 
appoials but also to other plots, though 
all the plots to which the ineiooranda of 
ol)jecbious relate are tho subject of the 
same petition to which the appeals relate. 

I should take it that each petition forms 
a separai.e case in the laLi<i acijuisition 
procoodiugs and the award on each peti¬ 
tion is a separate decree. S. 54, Land 
Af'iuisition Act incorporates by reference 
tho luovi'ious of tlie Civil procedure 
Code applicable to appeals from original 
decrees. 0.41. R. 22 {!), Civil P. G.. 
provides for meraorandum of objections 
in these words; 

"Any respondent, though he may not have 
appealed from any part of the decree, may not 
only support the decree on any of the grounds 
decided against him in the Court helow, but take 
any cross-objection to the decree which bo could 
have t ikoQ by way of appeal, provided be has 
filed such objection iu tho appellate Court within 
oue month from the date of .service on him or his 
Pleader of notice of the day fixed fer hearing the 
appeal, or within such further time as the appel¬ 
late Court may see fit to allow.'' 

The section is expressed in very general 
language, but after having heard the 
matter fully discussed I have little doubt 
that a memorandum of objections may be 
tiled against the decree as a whole or 
against a part of it which may not be the 
subject-matter of the appeal. One of the 
strongest cases that have been brought to 
our notice is that reported in Kamat v. 
Kamat (l), the judgment of Sargent, C. J. 
There the appeal was witl\ respect to 
costs disallowed by the lower Court and 
the memoranduna of objections related to 
the decree on the merits and it was held 
that such cross-objections could lie. 
There is also a Full Bench ruling of this 
Court in Munisami Mudali v. Ahhu 
Beddy {1). There by a memorandum of 
objections a question which affected a co¬ 
respondent to the apppeal was allowed to 
be raised. Our attention has also been 
drawn to a judgment of the Bombay High 
Court, Bagkunathdas v. Secretary of 
State (3). The case there arose out of a 
matte.- under the City ot Bombay Im¬ 
provements Act. The appeal was with 

(1) 118841 8 Bom. 368, 

(2) 119151 88 Mad. 706=27 I. 0. 323, 

(3) ' [19061 29 Bom. 514. 


reference to a certain percentage allowed 
for water cess while the memorandum o 
objections raised a question as regards' 
the allo.vance for vacancies, and it was 
held tliat such a memorandum of objec- 
tions was valid. Mr. Ramesam, while 
conceding that under the Civil Procedure 
Code it is not necessary that the memo¬ 
randum of objections should be only with 
reference to that part of the decree which 
is the subject-matter of the appeal, argues 
that S. 54, Land Acquisition Act makes a 
difference so far as appeals in land acqui¬ 
sition cases are concerned. He lays stress- 
on the provision of that section 

“ao appeal shall lie to the High Court from the 
award or from any part of the award of the Court 
in any proceedings under this Act.” 
and argues that the Legislature in ex¬ 
pressly saying that an appeal shall lie 
from any part of the award wanted to 
imply that the decree under appeal must 
be taken to be that part of it to which 
objection was taken by the appellant. He 
then argues that the memorandum of ob¬ 
jection must be confined to the subject- 
matter of the appeal itself, as that is the 
decree that is ai>pealed against witbintbe 
meaning of S. 54. But what S. 64 enacti 
is in no way different from the ordinary 
provisions of the Civil Prooedare Code, 
because an appeal may be filed 
the entire decree or any part of it. ° l 

an appeal is filed, a memorandum ooj 

jections may bo filed by the 

with reference to any portioned ituinV 

ree to which he objects. ^ •-lUnl 

therefore that S. 64, Land 

Act makes any difference in the ^ 

I hold that the respondents are en 

to press their memorandum 

On the merits, I am satisfied®® .. 

District Judge has a given a perfeo J 

price for the plots iigmiss 

memorandum of objections and i 

them with costs. 

Seshagiri Aiyar, J.—I ust 

merits, although there is this tn 
be said in favour of Mr. jjge- 

tention that the frontage should . 
rently valued from the ^ 
having regard to the fact that t e 
tion on which the District do 
relied was given a year before 
clamation, I agree with my , -j by 
ther in holding that the value 
the District Judge does not or 
side of giving the claimants ° 
and that the sppeals roust he d 




1919 


Sesiii Ammal V. Vaii;avan Ciikttiau (Wallis, 0. J.) MaAras 


•On tlie question of tlie iiieinorandum of 
objeotioDS, my mind had iieen vacillatinf’ 
a good deal during the course of the argu¬ 
ment and after having had the matter 
fully discussed, I have also come to the 
conclusion that the respondents are en¬ 
titled to be heard. There is a great deal 
to bo said in favour of the view taken hy 
Liindley, M. R., in National Society for 
the DiUribution of Electricity hy Secon- 
dary Generators v. Gibbs (4). The learned 
Lord .Justice points out that if a cross¬ 
notice is given in respect of a matter 
which is not the subject-matter of the 
appeal, ordinarily a party should not be 
beard about it. But the language of the 
Civil Procedure Code is very wide. Read, 
ing 0. 41, R. 22, and R. 33 of the same 
order together, it looks as if the Legis¬ 
lature intended to give a party every 

means of remedying the injustice which 

has been dene to him by the action of the 
lower Courts. It is arguable that as the 
inherent powers vested in the Court by 
R. 33 are wide enough to cover all cases 
of injustice, R. 22 should be conbned to 
cases where the objection relates to the 
subject-matter in appeal; but it is doubt- 
ful whether the party’s right of invoking 
the aid of the Court was intended to be 
less extensive than the right of the Court 
to move suo motu, having regard to the 
•language of R. 22. In my opinion, it is 
.safe to say that wherever the right of a 
respondent has been imperilled by the 
appellant preferring an appeal, it isappa- 
rently the intention of the Legislature 
that every facility should be given to him 
to get his rights adjusted by filing a 
memorandum of objections. 

The decision to which my learned bro¬ 
ther referred m Kamat v. Kamat (1) is a 
very strong illustration of this view. The 

^udali V. Ahhv. 

(2) also seems to point to the fact 
Ithat what the appellant objects to is not 
jto be the criterion, but the question in 
each case must be whether the respoo- 

any way been im¬ 
perilled by the action taken by the appel- 
lant. As regards 9. 54. Land Acquisition 
Act to which the learned Government 
Pleader drew our attention. I have little 
hesitation in holding that it makes no 
departure from the ordinary rule of the 
Civil Procedure Code, which allows a 
iparty to appeal not only against the 
<wbole decree hut also_againBf pa^g of it 
14) IIWO) 2 Cb. 280. - 


-hbr Iho-^o ro;i-;ons f agroo that tlie moiiU/- 
rmnliun of objootions sliould ho iH^posotl 
of on the morits. On tho nii'i its, I agree 
that memorauilum of objections must ho 
dismissed. 

S.N./h.K, Order Ari-oramuiit. 
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Seshi Ammal and "»o//o?r—Defendants 
—Appellants. 

V. 

VairamnGhettiar and anotker — Vlun. 
tiff and Defendant —Rospondent.s. 

Appeal Suit No. 419 of 1917. Decided 
on 24th July 1918, agiinst decree of 
Addl. Temporary Sub-Judgo, Tanjore in 
0. 8. No. 29 of 1917. 

Contract Act (1872), Si. 263. 249. 251 and 
261 — Contract entered into by parlners— 
Debt contracted after death of one partner 
by surviving partner for performance of con 
— Estate of deceased partner 
liable — Creditor can sue surviving partner 

personally and against partnership assets in 
his hand 

The estate of a deceased partner is not liable 
for a debt contracted by the snrviving partner 
to enable bira to perform a contract entered into 
during the former’s lifetime. The creditor is en¬ 
titled to proceed ajiainst the surviving partner 

pepona ly and against the assets of the par Sr 

ship which the snrviving partner has pS^er o 

Per WallisC. J.-S. 263, Contract Act 
override the express provisions of S 26/ 

Per Seshagiri Aiyar, 7, - UuhamWred Kv 
authority the plain interpretation of^s qk/ 
261 and 263. read together wonld seem to be that 
a deceased partner’s estate would be li.bJe for 
obligations neccss.tatod by the process of wind 
log up th^ partnership business. The impli^. 
tion of S. 261 seems to bo that tbe estate shoSl 
not be answerable for fresh liabilitiM ^ 
Bolely after the death of the partner. U jg ^ 
cult to construe S. 268, as not dealinc with 
lutlon caused by the de*th of a pa«rer Z 

tbut section most m^n 
those who constituted the parioershin 
was dissolved by the death of o^o of rk 'J 

of disBolution bjdea“h 
the same liability would attach as beforerSln 
provided the obligation was incurred for 
up the business. (P fiat 

T. B Venkatarama Sastri — fo^ 
pellant. 
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ner s il- utu to oiKih'e him to take up hills 
{,■1 ill)-; tc.r, and obtain delivery of 
i< ^vliicuhacl been ordered by the 
parlneiH during the lifetime of the dece- 
:.'ed parbnei' but did not come forward 
imiil after his death. While S. 249, 
Contract Act. makes any partner liable 
for all debts and obligations incurred 
while lie ia a partner in the usual 
course of, business by or on behalf of the 
partnorsliii), S. 2G1, provides that the 
estate of a partner who has died is not, 
in tlie absence of an express agreement, 
liable in respect of any obligation incur¬ 
red by the firm after his death. The debt 
nnw sued for was an obligation incurred 
by the firm after his ileath and therefore 
is coverol hy the section. It is true that 
it was incurred by the surviving partner 
to enable him to perform a contract en¬ 
tered into during the lifetime of the dece¬ 
ased partner, but this is not cnongh to 
take it out of the section. S. 263, no 
doubt, provides that 
after a die-:jlutioQ of partoership the rights 
and obligations of the partners continue iu all 
things necessary for the winding up the busine.-^s 
of the partuership," 

but those provisions cannot override the 
exjjress provisions of S. 261 that ohliga- 
tions created by the firm after the death 
of the deceased partner are not binding 
on his estate, 

"It may lie taken as a general proposition that 
the estate of a deceased partner is not liable to 
third purlii-s, for wbat mav be done after his 
decease by the surviving partners." 

Lindley on Partnership. Bk. 4, Ch. 3, 
S. 2, p 708 (Edo. 8). S. 9 Partnerships 
Act, 1890, makes the estate of a deceased 
partner liable in a due course of adminis¬ 
tration for all debts and obligations of 
the firm incurred while he was a part¬ 
ner. At common law the estate of a 
deceased partner was not entitled to the 
benefit of, or liable under, partnership 
contracts and equity seems only to have 
imposed a liability in the case of con¬ 
tracts entered into by the partnership in 
the lifetime of the deceased partner. It 
has been held under S. 9, Partnership 
Act, iu Bagel'v. Miller {l) that the re¬ 
presentatives of a deceased partner could 
not be sued in a County Court together 
with the surviving partner for the price 
of goods ordered by the partnership dur¬ 
ing his lifetime but not delivered till 
after his death on the ground that the 
obligation to pav was not incurred while 
^(l) L19U31 2 K.' B. 212. - 


lie was a partner, though apparently the 
Court considered some other remedy was 
available against his representatives on 
the contract to purchase made daring 
his lifetime, as to which see M'Glean v. 
Kennard (2), In this case the suit debt 
was binding on the partnership assets, 
which the first surviving partner bad 
power to pledge in discharge of it, and I 
think, as regards the amount in question, 
the decree must be against defendant 1 
personally and against the partnership 
assets in his hands. We modify the 
decree accordingly and dismiss the appeal 
in other respects. Parties to,pay and re¬ 
ceive proportionate costs throughont. 


Seshagiri Aiyar, J.—I agree. The 
short and interesting point raised by Mr. 
Venkatarama Sastriar is res Integra in 
this country and has very meagre autho¬ 
rity in favour of it in England. The facts 
are that a firm consisting of two part¬ 
ners ordered goods during the lifetimeof 
both of them. After consignment and 
before delivery one of them died. The 
survivor borrowed money to honour the 
bill of lading and took possession of the 
goods. The lender now sues to enforce 
the liability on the assets of the partner¬ 
ship as well as on the properties of the 
deceased partner. The learned vakil for 
the legal representatives of the deceased 
partner contends that the estate is 
liable. The sections of the Indian Con¬ 
tract Act bearing on the poie^ 

Ss. 251, 261 and 263. As regards S. 
it is not denied that the honouring o 
the bill of lading and the accepts”*^ 
the goods are acts ''necessary 1®^ „ 
usually done in carrying on the business- 
Therefore if the copartner were aly® 
and his estate would have been ' 

S. 261, refers to obligations incurred a 

the death of the partner and 
exempts the estate of the deceased ir® 
liability for such obligations. , 

case the obligation to pay for 
the goods was incurred during tbe * 
time of the deceased partner. B . 
that the borrowing was after but 
borrowing, in my opinion, is only 
substitution of a new liability ^ 
existing one and cot the creation o 
fresh liabilty. The implication o 
section seems to be that the estate ® 
not be answerable for fresh _j. 

created solely after the death of ^ u 
per. Then comes S. 283. It 
(2) L18741 9 Cb. 336, 
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feo construe this section as not dealing 
with devolution caused by the death of a 
partner. The expression partners must 
nipan those who constituted the partner¬ 
ship before it was dissolved by the death 
of one of them and prima facie in cases 
of dissolution by death, the same liability 
would attach as before death, provided 
the obligation was incurred for winding 
up the business, It cannot seriously he 
argued that the acceptance of the goods 
ordered and their payment were not 
necessary for winding up the business. 

Consequently, subject to the special ap¬ 
portionment of liability between private 

debts and partnership debts mentioned 

.in S. 262, it seems fairly clear, from the 
language of S. 263. that the deceased 
partner s estate would he liable for obli 
gations necessitated by the process of 
'winding up the business, rnhampercd 
,by authority, this seems to he the plain 
interpretation of the sections referred to. 

Mr. Venkatarama Sastriar relied 
strongly on Bagel v. mier (l) for his 
contention already referred to The deci 
Sion certainly supports him. The learned 
LiOrd AlvcrsboDCj C. J,, s&^ys • 

njay be an obligation, bat not tbe 
obligation albged in tho present case. 

Section 9, English Partnership Act on 

which the decision is based, provides 
that 

“after his de.ith his estate is also severally 

JlAhfl Jr® adraini-stralion tor such 

ddbt^iirid obligadoud. 

The judgment may be said to have 
proceeded upon the unsustainability of 
tbe^ form of action commenced by tho 

1 * 1*4 4.1 an a denial of the lia¬ 

bility of the estate of the deceased part 
ner to contribute. The observution of 

UbaQQel, J. 

‘*The plaintiff’s remedy is not by means of an 
action for goods sold and delivered’’ ° 

supports this suggestion. But the weight 
of authority is against restricting the 
principle of the Lord Chief Justice’s deci¬ 
sion to forms of action alone. Lord Lindlev 
at^^. 708 says : 

of the as- 

•eU of tbe deceased to creditors, it may be taken 

that tbe esiL of tbe 
deceased partner is not liable to third parties 

jwbat may be done afUt his decease by thosur® 

vjvlng partners.” ^ 

In 22 Ilalasbnryin the note to para. 47 
the law is thus stated ; 

"Bat tbongb bo bis antbority to pledae tho 
partnership property, this does not enable him to ' 
bind bis partners personally.” 

The authority quoted for this proposl- 
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tioD. namely. JUaine v. Holland (3) 
does not. support it. Pollock in his Digest 
of tho Law of J’artnership puls tho al.ove 
statement of tho fjavv as au illustratiou 
to b. J, rcyinership Act. Sir n, II. 
bhephard in his commentaries upon 
bs. .hi and 263. Contract Act ineiines to 
the view that the estate would not l.o 
liable. It must ho stated that there is 
practically no dillerouco in language bet 
ween the sections of tho English Partner^ 
ship Act and those of tlio Contract ^ct 
on this ground. As I felt consider¬ 
able doubt on tho question, with diffi¬ 
dence, I examined the American Law on 
the subject. In bO Cyclopaedia of Law 
and Procedure, p. 63-i, it is mentioned. 

As a rule however tbe estate of tho deceased 
partner cannot he made directly liable to third 
persons by the contracts of the survivor.” 

I n this state of authorities. I feel com- 
polled to hold tliat the contention oi tho 
learned vakil for tho apjiellanb should he 
accepted. Tbe result of this view would 
1)6 to restrict the oponition of S. 263 so 
as to give the surviving partner alone, 
and not the creditor, a right to proceed 
against the estate of the deceased partner 
in regard to an obligation incurred for 
winding up the business of the partner¬ 
ship. This does not, in my opinion, stand' 
m the way of the creditor proceedings 
against the assets of the partnership.! 
The surviving partner is before the Court 
and he represents tho partnership effect’ 
ually. and a decree against him can be 
executed against the assets of the part 
nership in his hands. I would modify' 
the decree by directing that for the sum 
of Rs. 2,300 odd borrowed after the 
death of the husband of defendant 2. the 
assets of the partnership in tbe hands of 
defendant 1 would be alone liable. The 
latter will also be personally liable as 
mentiODed by the learned Chief Justice. 

A agree in the order as to costs. 

■ _ _ Appeal allowed. 

(8) U888] 60 h. T. 285. 

A. I. R. 1919 Madras 831 

Wallis, 0. J. and Spencer, J. 
Thangathamma —Appellant. 
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V. A. A.R. Arunachallam Vheitiar and 
others —Plaintiffs—BespoDdents. 

Civil Appeals Nos. 80 and 165 of 1917^ 
Decided on 26th April 1918. 
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Hindu Law -Debts - Father —Son's liabi- 
iily -Sureties of three kinds are recognised, 
surely for appearance for assurance and for 
payment—Surely by father—Sons are liable 
only if it is fur payment. 

Th. re are three kinds of suretyship according 
to ihu Mitakshara, for appearance, for assurance 
and for payroeut, The surety by way of as¬ 
surance consists of a general warranty of credit, 
but a surety for payment is oue wlio says “if he 
does not pay, then I myself will pay.” When 
a surety for appearance or a surety by vvay of as¬ 
surance dies, his sons are under no obligation to 
pay, but in the case of a surety for payment 
they are bjund to pay. 

A Hindu father eutcred into a surety.sbip obli¬ 
gation in the follo'.\ing words; “I shall make V 
pay the araoUTit duo under the said promissory 
note within two mouths from this date. In de¬ 
fault of payment as aforesaid by the said person 
within the said time, I shall pay the amount of 
principal and iuterest on the said promissory note 
and get back the said promissory note and the 
surety bond and tne title-deeds:" 

/Icid: that this was a suretyship for payment 
(done) aud the surety's son was liable for the 
obligation created by the said contract. 

° LPd‘'2 0 2] 

R. Kujfpuswami Aiyar, 6'. Krishna- 
swami Aiyangar, K. R. Bangaswami 
Aiyangar and V. Pattahhirama Aiyar^ 
for Appellants. 

T. Rangachariar, K. IS. Ganesa Aiyar, 
A. Krishnaswami Aiyar and M. Patan- 
jali Shastri^lot Respondents. 

Judgment.— A. S. 30 of 1917. At 
tho hearing of this appeal, two conten¬ 
tions were raised: {!) that the Vartha- 
manarn or guarantee (Ex. M) alleged to 
have been written by defendant s hus¬ 
band Audinarayana Pillai was not genu¬ 
ine; (2) that owing to the nature of the 
transaction which Ex. M evidences the 
heirs of the guarantor are notliable under 

Hindu law. . n a 

On the erst point, we do not find the 

least reason to doubt the correctness of 
the learned Subordinate Judge’s Bnding 
of fact. The circumstance that during 
Audinarayan’s lifetime a notice of demand 
setting out his liability under the Vartha- 
manam was sent to him and ho did not 
repudiate his liability, tells strongly 
against the present theory that it is a 
forgery. It was again mentioned in the 
subsequent promissory note (Ex. Q), in a 
sentence which may have been written 
after the stamp was affixed but not neces¬ 
sarily after Audinarayana had signed 
across the stamp. The attempts made 
to prove an alibi for defendant 1 on the 
day when Ex. M was executed by means 
of certain post cards do not, in our opi¬ 
nion, in the least detract from the gen¬ 


uineness of that document; Tbs determi. 
nation of the second point depends opou 
the application to the facts of this case 
of the Hindu law as to the liability of 
sons of persons who have stood sureties 
for others. Verses 53 and 54 of Tajna. 
valkya which are translated by Mr. 
Gharpure in his collections of Hindu law 
texts thus: 

Suretyship is ordained for appearance, 
assurance and for payment. The first 
two, however should be made to pay in 
case of default while in the case of 
the last, even the sons (should be made 
to pay). Where a surety for appearance 
or a surety by assurance dies, the sons 
of such a one must not pay; (but) in the 
case of a surety for payment, they should 
pay. It is argued that defendant 5 was 
under Ex. M a surety for assurance 
(pratyaye) and not for payment (dans) 
and that the fact that the money had 
already been lent to the debtor when the 
surety bond was executed is an indication 
of this. According to the illustration 
given in the Mitakshara when comment¬ 
ing upon the above verses, the surety by 
way of assurance consistsof ageneralw* 
ranty of credit, but a surety for payn® 
is one who says: ' If he does not 
then I myself will pay." The distint 
tion between these two classefl oiwr 
ties is further explained in 
Digest, Vol. 1, p. 164, and that has 
discussed fully by Ranade. 
bhat V. Gangasam ‘ 

In Rasik LalMandal v. ... 
Boy (2) it was held that ® 

tion for payment was binding o® . 
even where the creditor’s cU'® oatol 
the principal debtor did not 
a loan from the creditor fcotb® . 
In Ex. M the promise, 
narayana Pillai made was in tbeae ^ 

“I sFall make the said Veera {"‘W 
amoaat due under the said oi 

in two months from this date. 
payment as aforesaid by the said pe^ 
the said time, I shall pay the noW 

cipal and interest on the said pronn 
and get back the said promissory d® 
surety bond and the title-deed. Jafiaitfll 

There could hardly be a more n 

promise to pay, if the fJljl 

pay, than this, and therefore . 
under Cl. 3 of suretyship, 
meut (done), and it makes do 
that the money had already^^o — 

(1) U8991 23 Bom. 454. 

f2) 11912] 39 Cal. S4S.=14 I. C. !*<• 
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the ilobtor when the surety executed the 
hondi Defondauts 5 and 9 are therefore 
liable to pay out of the family assets in 
•their hands. The appeal is dismissed 
with costs of plaintitl' and defendant H 
(two sets). 

A. S. No. 155 of 1917.—Weagreo witli 
the Subordinate Judge that Ex.C covered 
past as well as future advances. The 
participle used, as the Subordinate Judge 
has observed, is without time and is 
equally applicable to past as well as 
future borrowings. Tho fact that a dc- 
posit of title-deeds had been taken at the 
time of the earliest advance of Rs. 2.000 
under Ex. A, shows that it could not have 
been the intention of the parties to ex. 
elude under Ex. C the money already 
borrowed on the security. As regards 
the other points, we agree with the Sub. 
ordinate Judge that the sum of Rs. 3.000 
was intended to apply to advances of 
principal and that the property mort¬ 
gaged was made security under the terms 
of the document not only for the princi- 
pal sums not exceeding Rs. 3.000 in all 
bub also for the interest thereon. The 
appeal is dismissed with costs. 

S.N./r.k. Appeals dismissed. 
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Wallis, C. J., Oldfield and 
Sesha{}iri Aiyar, JJ. 

G. P. Plaintiff—Appellant 

V. 

Malam Naya Chetty — Defendant - 
Respondent. 

Letters Patent Appeal No. 191 of 1917 
Decided on 30tb July 1918, against judg¬ 
ment and decree of Bakewell, .J,, 

Second Appeal No. 851 of 1916 

Evidence Act (1872), Sr 58 and 92 (4) - 
Mortgage regi.lered-Subiequent agreemenl 

for payment of lew than .tipulated conri- 

Wallis C. J. and 
Oldfield,J.), {Scshayirt Aiyar, J,. contral—Oral 
agreement admitted in pleadings however 
need not be proved. 

A BUbeequent agreement to take Icbs than is 
due pndet a registered mortgage is an agreement 
modilying the terms of a written contract, and, 
if It has to be ptov^, oral evidence Is inadmis- 
K.ble under proviso (4), 8.92. [p 333 C 2] 

Per C. J. ani Oldfield, J. {Seshagiri 
Aiyar, J., dubitanto).—Where however tho oral 
agreement w admitted in the pleadings of tho 
other party It nwd not be proved, as no question 
of the admissibility of evidence, oral or docu¬ 
mentary, arises when proof is dispensed with in 
consequence of an admission in the pleadings 
cither under S. fi8, Evidence Act, or under the 
(irovisions of the Code of Civil Procedure. 

CP 884 0 1] 


Per U aUi<. C. J .—The plain liuigu.agc of S, 58 
should not bo unduly rcstrietod by reference to 
considoratiansof public policy. Tho admission 
of a party in bis pleadings as to ui oral arr.anRc* 
inent modifying a written conir.icfc gofs rid of 
tho danger which it is intended to guard a-ainst 
bvllio prohibition against th-' admisM„n of oral 

evidence cont.aincd in proviso I, .S. 

[!'ij 1] 

Per J. ~ 'Plic acoopt.ance of a rtatc- 

ment in an unregistered writing as evidence of 
the modiiicatiou of a registered contract i. c’on- 
frary to public policy, as tending to defeat tlu' 
provisions of Ibo Uegislration Act. thongl, ff,.; 
language of S. .*)8. Evidence Act, is ungnalifted. 

[l’8Tl c’l] 

Per Seshagiri Aiyar, ./—There is no justifi¬ 
cation in principle for not applying proviso ( 4 ) 
S. 92 to all cases other than those in which there 
lias been a perfected discharge bv pavmetit. 

■:P 835 CD 

C. S. Venkatacharia) —for Appellant. 

L. S. Veerarofihiva Aiyor — foi. Res. 


pondenb. 

Wallis, C. J. — A subsequent agroe- 
ment to take loss tlmn is duo under a 
registered mortgage is clearly an agree¬ 
ment modifying the terms of a written 
contract, and if it lias to be proved, oral 
evidence is inadmissible under proviso -1, 
S. 92, Evidence Act, which is designed to 
protect parties to registered instruments 
from false cases of subsequent modifica. 
tion of the original contract being set up 
and supported by oral evidence. If the 
subsequent agreement in this case has to 
be proved, oral evidence is clearly iuad- 
missible. The contention however is 
that it has not to be proved, as it is ad¬ 
mitted in the pleadings. Part 2, Evi¬ 
dence Aot, deals with proof, and Ch 3 
which is Cb. 1. Part 2. with “ factJ 
which need not be proved.” Under S. 58 
of this Chapter among the facts which 
need not be proved are facts admitted in 
the pleadings, such as the subsequent 
agreement now in question. Evidence is 
tendered in proof of facts in issue, and no 
question of the admissibility of evidence, 
oral or documentary, arises when proof is 
dispensed with in consequence of an ad¬ 
mission in the pleadings either under . 
S. 58 or under the provisions of the Code 
of Civil Procedure. Where, as in Chen- 
basappa v, Lakskman Ramchandra (l), 
the legislature had enacted not only that 
an unstamped promissory note should 
not be receivable in evidence bub also 
that it should not be "acted on," it was 
held that the Court was precluded from 
acting on the note by giving a decree on 
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(1) [1694] 16 Bom, 869. 
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oven fchonsh execution was admitted. 
]fc lias not. l een shown that, in .eiving 
effect to the subsequent agreement ad¬ 
mitted in tlie pleadings in the present 
case, we should bo contravening any ex¬ 
press statutory provision such as that 
contained in the Stamp Act, and I do not 
|think that in the present case we are at 
jlibertv to restrict the operation of the 
Iplain language of S. 58. Civil P. C., by 
preference to considerations of alleged 
ipublic policy. Here the subsequent 
lagreement is one hy the mortgagee to 
take less than was due to him under the 
terms of tho mortgage, and I do not 
think we should ho justified in refusing 
to give effect to the section merely be¬ 
cause. if tho plaintiff had not admitted 
the subsequent agreement but put the 
defendant to the proof of it, there does 
not appear to be any admissible evidence 
by which it could have been proved. Fur¬ 
ther, I do not consider that in a case of 
this kind there is any public policy in re- 
fusing to give effect to the subsequent 
written agreement, because I think that 
the plainliff’s admission in the pleadings 
gets rid of the danger which it was in¬ 
tended to guard against by the prohibi¬ 
tion of oral evidence in proviso 4, S. 92. 
Difterent considerations might arise if 
the admission were that more than was 
provided for in the mortgage bond should 
he due under it. I would agree with 
Bakewell, J., and dismiss the appeal with 
costs. 

Oldfieia, J .—With all due deference, 
I cannot follow the judgment just deli¬ 
vered, so far as it lays down that accept¬ 
ance of a statement in an unregistered 
writing as evidence of the modification of 
a registered contract is not contrary to 
public policy, as tending to defeat the 
provisions of the Registration Act. Those 
provisions are, as I understand them, in¬ 
tended to facilitate the investigation of 
titles by compelling their registration 
and by fixing the offices, in which they 
must be registered and to which therefore 
investigation can be restricted. This in¬ 
tention would be frustrated, if the in¬ 
vestigation had to be wider ; and none¬ 
theless so, if it bad to be extended not 
only beyond those Registration Offices, 
but also to pleadings in the records of 
Courts. This however does not affect the 
validity of the broader ground of deci¬ 
sion, which is available, the unqualified 
nature of the language used in S. 58, Evi¬ 


dence Act, and I therefore concur in dk. 
missing the appeal with costs. 

Seshagiri Aiyar, J. — I agree with 
the conclusion at which the learned 
Chief Justice has arrived. The suit n 
on two mortgages executed by the defen- 
dant to the plaintiff. In or about March 
1914 plaintiff threatened to sue on the 
bonds. Then certain mediators inter- 
vened. An oral agreement was come to 
by which the plaintiff agreed to accept 
in full satisfaction Rs. 1,400 in cash. 
Rs. 1,000 was paid within a week’s time 
and the other Rs. 400 within three 
months thereafter. There was a further 
stipulation that if Rs. 400 was not paid 
within three months, an additional sam 
of Rs. ICO was to be paid by the defen- 
dant. This settlement was not ledoced 
to writing. The question for consider- 
ation is whether this arrangement U ad¬ 
missible in evidence. There is a further 
question whether the admission containrf 
in the counter statement of the plaintiff 
is not sufficient for the disposal oi Ine 

03iS6« . 

On the first question I feel no doeafl 
that the admission of the oral 
ment would contravene proviso 4, S. - 
Evidence Act. The effect of the arrange¬ 
ment is to alter the terms of the two 
documents in question and as the erigme 
documents were in writing and reg 
tered, oral evidence of the 
is within the mischief of provwo • 
decision of this Court 
Unni Kurup v. Tkehht 
kutti (2), which was follo'^ed . 

learned Chief Justice and gj’ist- 

Eattika Bapanamma v. cittiog 

namma (3). covers 
with Kumaraswami Sastri, J-i ^ 
the principle enunciated m 
decisions Namagiri Lakshin* „*flntioD 

Srinivasa Aiyangar (4). The ^ 
of the learned vakil tor tb. 

that the admission would not 
document is unsupportable- gij^teto 

he drew our attention to a ig ^bich 

actual payments under Ao 

discharged the liability tba 

agreement which in future liabilW 

effect of putting an end to - 
must be regarded as a ^ 

ment modifying the origina 
am in entire agreement witn__— 


(2) 1 

1S081 

1 26 Mad. 196. 

(8) 1 

L1S07‘ 

1 80 Mad. 281. 

(4) 1 

l1915] 

1 27 I. C. 269. 
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enunoiated by Botldam. J.. in Goaeti 
Subba Eov) v. Varigonda Narasimliam 
(5). The leirnod Judge says referring to 
proviso 4, S. 92 : 

The words of tbo proviso are perfectly clear 
and, in my opiniotj, apply to any ngrccuicot, 
whether executory or executed." 

I am unable to see any justification in 
principle for not ajjplyiDg the proviso to 
all cases other tlian tliose in which there 
has been a perfected discharge by payment, 
T agree with Sadasiva Aiyar, J., on this 
question. On the second’ question I felt 
doubts whether S. 58 and the Chapter in 
which it appears should not be restricted 
to admissions in pleadings which do not 
contravene the express provisions as to 
the mode of proof contained in the other 
sectionsof the Evidence Act. Atthesame 
tinie, I realize the force of the learned 
Chief Justice’s observation that the langu • 
age of the section takes the facts admitted 
in the pleadings out of the category of 
proof altogether. The rule of law enunci¬ 
ated in Slattori v. Pooley (6), which accep- 
ted oral admissions of every kind as prov- 
ing documents, has no doubt been de¬ 
parted from in India: see S. 22, Evidence 
Act. and Ss. 59 and 65 (5). It is open to 
argument that admissions in pleadings are 
in the nature of secondary evidence and 
that the prohibitions in S. 22 applies 
equally to pleadings as well. Otherwise 
parties may compel a Court by statements 
in pleadings to pronounce judgment up. 
on evidence which is not legally admis- 
eible. There is the further fact that, 
notwithstanding the admission in the 
pleadings, the Court may call upon the 
party to prove a fact. In such cases the 
proof must be restricted to the modes 
mentioned in the Act. It is therefore 
with hesitation that I agree in the eon 
elusion arrived at by the learned Chief 
Justice on this point. 

S.N./r.K. Appeal dismissed. 

(5) 119041 27 Mad. 368. • 

(C) 11840] G M. & W. 504. 
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Oldpield and Sadasiva Aiyar, JJ. 

A. Nanu Nair and another—\ppeU 
lantB. 


V, 


9 

K. Al. Kundan Asthamurthy Nambu- 

dnpad—Petitioner—Kespondent 

Appeal No. 9J of 1917, Decided on 
8th March 1918, against appellate order 
of Temporary Sub-Judge, Palghat. in 
0 .8. No. 106 of 1917. 


(•) Malabar Compensation for Tenani.' 

Improvements Act (1900) S 3 I 2 ' "r- 

menf include. •redemplio?\ ‘ 

^ Thoword-ordmouf i-, R. .1 
rodemptioij or recovery of of tho 

Ivnd mortgaged. 

lb) Malabar Compensation for Tenlnts* 
Improvements Act (1900) S G * 

Hon between preli.in.J’ J 
IS unknown to decrees passed under S 6^ 
buch decrees are only decreei J,. . 

Court 

wuukoownto decrees passed under's 0 (ir 
Malivbar Umpensation for Teuanis’ ’ 

montsAct. The latter Act proviJ;, 

i'J ojecttnent though 

that decree IS li-able to be revised Uv ^, i 
passed by tbe executing Court uuderS.6(8)™ 

(c)M.Ub.r C„„pe„.a,i„„ 

Improvements Act (1900), S. 6(3 )-Tp«. » 
making improvement, after decree-Ap:i? 
cation for enhancement of Compensation- 
Application IS not for final decree-Order 
for re valuation can only be passed by exe^ 

-c'i':!. p° c.-s"'"''" '* “ 

An .-ippli -ation for eubancemcDt of the valn« 
ofimprovemonls owing to further improvements 
effected by the defendant after the date of ThP 

decree cannot be treated as an application for a 

final decree, nor can the order Ibereou hp 
deemed to be the final decree in tbo sn,t An 
order lor re-valuation of improvemenf- / 
only be passed by the cxecuting^Court: 

ora?to r“e”va“E'„n':; 

on tbo ground that no appeal lay: ^'‘’“^ssed 

//Wd: (1) that the applic.atioii of the decree 
bolder, tliongh styled as one for the pas/in, 
of a final decree, was in substance, one fJr hf 
execution of the decree .ilready passed ^ 

(2) that the Court should have o^dAr/>,^ «i 
amendment of the application .is one in exe 1' 
tiOD and pa.ssed its order thereon in 

case tlje order for re-valuation wcnld fall unier 
b. 47, Olvil P. C., and be appealable; 

(3) that the appellate Court could make th. 

l- f “T”'Appollaa“ “ ” 
potent. Aiyar-t,r Ees- 

SA(l&Biv& Aivar J —rrui« 
peal by two of the judgment-debto^' 
mortgagees and tenants under the Mala- 

mnn? Improve- 

ments Act, the respondent being the 

mortgagor landlord who bronght this 

suit for ejectment and obtained a decree. 

Under S, 3, Cl.(2j, Malabar Compensation 
lor lenants Improvements i Act (Madras 
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,Act 1 of 1900) “ejectment” includes 
‘i\;dQii)i;tioD'’or recovery of possession 
of the land niortsasad. The revised de¬ 
cree in the suit passed by the Subordi- 
fudge (the lower appellate Court) on 
; ith Vebruary 1913 was to the following 
•liXcct; that on plaintiff’s depositing 
into Court on or before 14th August 
1013 th.e amount shown above as due to 
varinu? defendants less the arrears of 
i ont and costs and future vent till the 
date of deposit, the defendants do sur- 
r»cdcr ti\e plaint properties with all 
iniprovonients thereon and if such pay- 
incnb is not made on or before the said 
lltU August 1913 the property shall bo 

sold. 

This decree scorns to have been 
-uhstantially confirmed by the High 
Court on 9th February 1915. The decree 
ospessly mentions the value of improve- 
inents due to the respective defendants 
as required by S. 6, Cl. (l). Malabar 
Compensation for Tenants' Improve¬ 
ments Act and does not order the taking 
of any accounts either as regards the 
amount which may be found due under 
the mortgage on the date 6xed for re¬ 
demption as in an ordinary mortgage de¬ 
cree or as regards improvements. The 
"Malabar Compensation for Tenants’ Im¬ 
provements Act was passed in 1900 
when the old Civil Procedure Code of 
L8S2wasin force. Under that Code (ac¬ 
cording to the law as ffnally settled In 
this Court) only one decree is passed in 
•in ordinary mortgage suit for redemp¬ 
tion in districts even other than the 
Malabar District: see Mallikarjunadii v. 
.hingamiirli Pantulu (1). The Malabar 
Compensation Act by S. 6,Cl.(1),treated 
a suit for redemption in Malabar as a 
suit in ejectment and provided for only 
one decree which, of course is a decree 
[in ejectment. As regards decrees in 
'ejectment there is no question of preli¬ 
minary decrees and final decrees. As 
('regards decrees for redemption passed in 
other districts under the Transfer of 
Property Act and the old Civil Procedure 
Code, there was only an order absolute 
for foreclosure or for sale provided for 
after the simple decree for redemption 
was passed. There was under these Acts 
no preliminary decree and no final de- 
cree as distinguished from the simple 
decree for redemption, which was dated 
on the day that the judgment was pro- 

(1) [1902] 25 Mad. 244 (F.B.) 


nounced in the suit. The Malabar Com. 
pensation Act however made departures 
from the Transfer of Property Act and 
the old Civil Procedure Code as regards 
the procedure in a suit for ejectment 
brought against tenants which term in¬ 
cludes mortgagees: see S. 3, Cl. (l), by 
(l) providing in sub-Ss. 3 and 4, S. 6, for 
the passing of an order as to re-valution 
of improvements even after decree and 
before ejectment by an order of Court 
executing the decree, (2) by providing for 
the varying of the decree (originally 
passed) in accordance with the said order 
of the Court executing the decree re- 
valuing the improvements (3) by pro- 
vidiog that the matters relating to re. 
valuation and to variation of the decree 


in accordance with such a re-valoation 
shall be deemed to be question relat¬ 
ing to the execution of the decree with- 
in the meaning of Cl. (l), S. 244, o( 
the old Civil P. C.. and (4) by not pro- 
viding for the passing of an order for 
sale either nisi or absolute in such suits, 
see repealed S. 88, 89 92 and 93, T.F 
Act. The new Civil Procedure Coderf 
1908 by 0. 34. R. 7: (see marginal note 
styled the only decree passed in a 
for redemption in other districts under 

the old Code as a preliminary 
provided newly by 0. 34, R- 8 
passing of a final decree in a rf 

suit instead of the order absoluteforsal 

provided for in the Transfer of 
Act, the provisions in which ^ 
decrees in mortgage suits ^ 
by the new Civil Procedure ^ -..o- 

new Civil Procedure 
makes no reference to the Maw , .-a 

pensation Act, S. 6, under whw 
in suits against mortgageesofM* ^ 
directed to.be passed in a two 

which makes no provision^ for , 

kinds of decrees, Code 

“final.” The new Civil Proceaote^oa 

S. 4, Cl. (1), says: . lo 

'Tn the absence of any 'Specific P ^ 

the contrary, nothing in this 
deemed to limit or otherwise aSect - j jnris- 
or local law now in force or any {otO 

diction or power conferred or any ty pjjjgr 
or procedure prescribed by or uud® 
law for the time being in force. 

It is thus clear that 
the passing of the new -aaiosl 

Code, as far as suits in ^ 
mortgagees are odnoerned, “ . ^ guit 

be only one decree pasMd 

under S. 6, Cl. (l). Malabar ComponS*' 
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for Tenants’ Improvemonlis Act, and not 
Itwo decrees, ‘’preliminary” and "final.” 
Provisions like directions for sale in de¬ 
fault, allowing timo to pay moneys de¬ 
clared as due and so on, not inconsistent 
with the Improvements Act and directed 
or allowed by the new Civil Procedure 
Code to be mentionod in decrees for re¬ 
demption or ejectment, can, of course, 
|be mentioned in decrees passed in suits 
falling under the Compensation Act 
also. I am therefore of opinion that the 
decree passed in the present suit though 
(Passed in 1913 after the new Civil Pro¬ 
cedure Code came into force, was not a 
preliminary decree under 0. 34 , R. 7, 
now Civil Procedure Code, to be followe<l 
by a final decree under P. 8, but that it 
is only the one decree which has to be 
passed under S.G, Cl. (l), Malabar Com. 
pensation Act, though this one decree 
is liable to be revised by orders passed 
by the executing Court under S. G, Cl. 3. 

I shall now proceed to set out the 
several irregularities which have been 
committed in this case. The plaintiff in 
ejectment (the decree holder), instead of 
treating this decree as the only decree in 
ejectment, treated it as a preliminary 
decree passed under the Civil Procedure 
Code and applied under 0. 34, E. 8, on 
3l8b July 1915, to the District Munsif 
for a final decreo for redemption. On 
27th .August 1915 the contesting defen¬ 
dants appeared and without objecting to 
the petition to pass a final decree as one 
not provided for by law contended that 
the value of improvements monticned in 
the decree should be enhanced before 
they are ejected, and then on lObh Sep- 
tember 1915 filed a statement showing 
the further improvements made by them 
between 1913 and 191G. It is clear from 
S. G, 01. 3 of the Act, that it is only the 
Court executing the decree that can re- 
,value the improvements. Unless the ap. 
(plication to pass a final decree is treated 
aa an execution application, the Court 

that application cannot be 
oalled a Court exeonting the decree” and 
hence had no jurisdiction to pass orders 
las regards the re-valuation of improve- 
'ments. 

The District Munsif, however, (neither 
party objecting) appointed a Commis- 
sionw to re-value the improvements, and 
the Commissioner’s report made in April 
1916 and the objections thereto were con¬ 
sidered by the District Munsif on 30th 


October Iblo. wlieu lie pronounced u 
partial judgmont dealing with most of 
tho matters argued l)oforo him in viov> 
to pass a final deocieo as prayed for by 
the plaintill. At tho end of 'that jud"'- 

menb of 30th October llUC., ho :i!lo'>cd 

tho plaintill' a week’.s time to doiiuMl the 
balance payable by liiuj for tho valuo O' 
tho excess improvements and adjoiunci' 
the matter for one week, tliat is. to f^tl. 
November 191G in order to complefo hi- 
judgment before passing tlio linal docrev 
in accordance with such iudgment. a- 
some minor questions (as to costs as to 
tho rights to gather the second crops oa 
some lands, the liability for payment of 
revonuo. etc.) had still to bo disposed of, 
Then on Gtb November 191G ho comple¬ 
ted his judgment by expressing his opi¬ 
nion on tlioso points also. In accordance 
with this judgment of 7th November 
a formal final decree, dated tlio same da\ 
Gth November 19l(i, seems to liavo been 
drawn up in the Munsifs Court. 

Against the order of the District 
Munsif of Gth November lOlG increasing 
the value of improvements, an appeal 
was filed to the Sub-Court at Palghat. 
The temporary Subordinate Judge dis¬ 
missed the appeal, on a preliminary 
objection taken by the respondent to tho 
en'eet tliat the appeal was misconceived, 
because the appeal was filed not against 
the final decree but against the order 
passed on an interlocutory petition made 
by the judgment debtor for the enhance¬ 
ment of tho value of improvements, 
though that interlocutory petition was 
made as an answer to tho decree-holdor’s 
petition for the passing of a final decree. 
The learned Subordinate Judge further 
held that an application for a final decree 
is not an application arising in execution 
of the decree and held therefore that no 
appeal lay under S. 47. Civil P. C. I 
think that no serious notice need be taken 
of another contention urged before us by 
Mr. Parameswara Aiyar for the respon- 
dent that the appeal ought to have been 
against the incomplete judgmont of 30th 

October 1916 (and not against the com¬ 
plete order of 6th November 1916). The 

U8 is against the order of 
the Subordinate Judge dismissing the ap¬ 
peal to him on the preliminary point 
above stated. I think that the order 
having been followed up by the drawing 
up of a final decree, the technical objec¬ 
tion upheld by the lower appellate Court 
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ibhat the appeal to it was made against 
'bhc order and not against the final decree 
and therefore incompetent is unsubstan¬ 
tial, the grounds urged in appeal against 
the order applying of course to the final 
decree. 

Further, on the view'whicli I have ex- 
ipressed above, there being no final decree 
contemplated by tlia Malabar Compensa- 
tion Act, the application of the decree- 
holder, though styled as one for the 
passing of the final decree, was in sub. 
istance one for execution of the decree 
jalready passed. As it was however nob 
in proper form, the learned District 
Munsif ought to have directed it to be 
amended by quoting the proper order 
and rule a[)plicablQ and then passed liis 
or<l6rs in execution. The order altering 
the compensation value, would, under 
the Comiiensation Act, fall within the 
description of an order passed by the 
executing Court in execution and would 
be deemed to have fallen under S. 244 
of the old Civil P. G. if that Code was in 
force and would, after the present Code 
came into force, fall under S. 47 thereof 
(see S. General Clauses Act). Hence 
an appeal lay against such an order. If 
the decree is altered in accordance with 
such order and if the order itself is set 
aside on appeal, the alteration of the 
decree is cancelled ipso facto, just as 
when a preliminary decree in the plain¬ 
tiff’s favour is set aside on appeal and 
the suit is dismissed, the final decree 
drawn up pending the appeal loses all its 
legal effect. 

This appeal and the mencorandum of 
objections have, therefore to be allowed 
and I would set aside the Sub Judge s 
order and remand the case to him with 
directions to him to order the plaintiff to 
amend his application for the passing of 
a final decree as an application in execu¬ 
tion (the amendment may be made by 
filing a separate paper in the proper form 
prescribed for an execution application), 
to treat, after such amendment is made, 
the order of the District Munsif of 6tb 
November 1916 as an order passed by the 
executing Court for re-valuing the im¬ 
provements, to treat the appeal and the 
memorandum of objections filed before 
him (the Subordinate Judge) as an ap. 
peal and as an objection memorandum 
against that order filed against an order 
passed under S. 47 and to dispose of them 
in due course according to law. The 


parties will bear their respective costs in 
this appeal. 

Oldfield, J. —I agree. 
s.N./r.K. Case remanded. 
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Seshagiri Aiyar and Napier, JJ. 

N arayanaswamy il/wdali—Plaintiff 
—Appellant. 

V. 

Gangadhara Mudali and another— 
Defendants—Respocdents. 

Second Appeal No. 1062 of 1917, Deci- 
cided on 22Dd April 1918, from decres of 
District Judge, Chinglepub, in Appeal 
Suits Nos. 553 and 5629 of 1915. 

(a) Limitation Act (1908), S. 19—Reference 
to arbitration—Agreement to be bound bf 
amount settled by award amounts onl; to 
conditional acknowledgment. 

A request to arbitratars to settle accaunb 
coupled with an uudertaking to be bound by 
whatever sum is fixed as payable by their a^vatd, 
amounts only to a conditional acknowladgoeat 
of liability which will not save limitation 
under S. i9, Limitation Act, if' the arbitration 
falls through and the reference does not ftwlijy 
into an award. 33 Cal. 1047 (P.C.), , 

Mad. 25^, Cons. 

(b) Limitation Act (1908), Art*. 106 
120-Suit for diseolulion of 
governed by Art. 120 and not byArl.l . 

A suit which is virtually foe dissolution oi » 
partnership, though in form one for ’ 
governed by Art. 120 and not by q jj 

Ramackandra Aiyar —for 

Anantkakrishna Aiyar—ior 
dents. ..a 

Judgment.—The suit in 
for dissolution of partoersliip- 
Courts below have come to the co 
sion that it is barred by 
plying Art. 106, Limitation 
points have been raised before a3 7 
learned vakil for the appellwf'- 
that in the reference to the ^ .g' 

there was a request to settle 
that is equivalent to an aoknowle 6 

of liability and that, consequent y. 

suit is not barred by liniitil'*®^* 
other is that to the suit as fra® . 
120 applies. As regards the Brat ° ^ 
points, the question is as *5° ^ t-ins 
Ex. D dated Ist December 1912 c 

an acknowledgment of the 

true that the document says 
account should be looked intOi ^ijg 
and profits between the parties s ^ 
ascertained and that the parbiM 
bound to take whatever may he 
by the arbitrators. But tb® q'nme of 
never fructified into an award, 
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tha arbitrators diod and as tho rosult tlio their Lordships did not roflird it as hav-i 
leterenoe cume to an end. Whether in ing any reference to aconditional acknow- 
these oiroumstanoes the letter to the ledgmont. In this view wo would have 
arbitrators could amount to an acknow- upheld the deeisionof t.lie District Tudge, 
ledgment depends upon the interpreta. but for the fact that wo do not a«ree 


tion to be placed on tho decision of the 
Judicial Committee in Maniram v. Seth 
Bupchandil). The Committee pointed out 
that there were three classes of 
acknowledgments: the first isau uncondi¬ 
tional undertaking to pay. the second is 
an unconditional acknowledgment of lia. 
bility, and the third is a conditional 
acknowledgment of liability. As re¬ 
gards the third class it is pointed out 
that if the condition is not fulfilled 
there will be no acknowledgment at all: 

' and the case of reference to arbitrators 
was specially regarded by the Judicial 
Committee as a case of conditional ack¬ 
nowledgments. This is what is stated 
iiy Sir Alfred Wills at p. 1058: 

I “There cao be no reason for giving a different 
meaning to an acknowledgmeot that there is a 
right to have the accounts settled, and no qua¬ 
lification of the natural inference that, whoever 
ie the creditor shall be paid, when the condi- 
I tion is performed by the ascertainment of a 
I balance in favour of claimant;" 

, thit is to say, until there is an ascertain¬ 
ment of the balance by the party to 
whom the accounts have been referred 
there will be no acknowledgment of lia¬ 
bility. Reliance is placed for this state¬ 
ment of law upon decision of Mellish, L. 
J.p in River Steamer Co , In re\ Mitchell 
Ex parte (2). In the present case, as 
we pointed out, the reference fell 
through and consequently the condition 
attaching to the enforcement of acknow- 
ledgment never was fulfilled. Bollapra. 
gada Ramamurthy v. Thammanda Oo- 
ppayya (3), two learned Judges of this 
Court have construed the case of Mani. 
ram v. Seth Rupchand (1) in the sense 
in which we interpreted it. Mr. Rama. 

• -Chandra Aiyar relies strongly upon the 
' decision of this Court in Silayya v. Ran- 
> yareddi (4). There was an award which 
I the Conrt set aside. But the learned 
t Judges referred to the reference itself as 
f oontaining an acknowledgment of liability. 

^ No doubt this casa is in favour of the 
( appellant, and although the Judicial 
Committee in tho case of Maniramy, 
j Seth Rupchand (l) referred to this case] 

i (1) 119061 33 Cal. 1047=3$ I. A. 166=3 N l' 

J R. 180. (P. C.) 

,i (3) UB711 6 Ob. 833. 

'i ^8) tl9l6J 40 Mad. 701=35 I. 0. 676 
^ , (4) [1087] 10 Mad. 259. 

5 


with him tliat .'\rt. lOfi, Limitation Act, 
applies to tiie present case. As we 
state! at the outset, the suit is in torins 
one for dissolution of partnershif) and 
under 0. 20, R. 15, it is the Court that^ 
has to fix tho time from which partner¬ 
ship shall cease to xist. Mr. Anantha- 
krisbna Aiyar has contended that tho 
parties all through understood tho plaint 
as having declared that the jmrtnership 
had been put an end to and containing a 
claim for an account of a dissolved part¬ 
nership. But in the face of the language 
of the plaint it is impossible to uphold! 
such a view. It may be that Mr. An- 
anthakrishna Aiyar is justified in saying 
that this is altogether a now case which 
was not considered by either of the 
Courts below; and wo cannot say that 
the point was clearly put in the grounds 
of second appeal here. In these oircum- 
stances, while we think that we cannot 
uphold the conclusion of the Courts 
below that Art. 106 is applicable, we 
must hold that Mr. Ananthakrishna 
Aiyar is entitled to his costs in this 
Conrt and that the question as to limita¬ 
tion should be tried in the light of our 
observation. We reverse the decree of 
the District Judge and remand the ap- 
peals to him for disposal according to 
law. The appellant must pay the costs 
of the respondent in this Court. Fur¬ 
ther costs will be provided for in the 
decrees of the Court below. 

S.n./R.K. Appeal allowed. 
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Sadasiva Aiyar and Napier, JJ. 

^balam Ibrahi and others —Accused 
—Petitioners. 

V. 

Bmp^ror—Opposite Party. 

OriminalRevn. No. 3l7of 1918, and 

Criminal Revn. Petn. No. 252 of 1918 
Decided on 20th August 1918, from judg’ 
ment of Sub-Divl. Magistrate., Ramnad, 
m Criminal Appeal No. 7 of 1918. 

Cnminaj P C. (5 of 1898), S. 654 (2) (c) 
—Criminal Rules of Prectiee, R. 188—Appli- 
colion for copy of judgment of Tabsilder 
Megisir»l«—Search fee cannot be levied. 

No BMreb fee can be levied along with an appli ■ 
catton for a copy for a judgment of a Tahslldar 
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0- 173 of the Standing Orders of 
iicard of Revenue does not apply to such an 
which is governed by R, 18B of the 
I liiiiin.il Rules of Practice framed by the High 
I i:rt vinder S. ou-i sub-S. 2 Cl. (c). [ 1’ 840 C 1] 

.S’. S7ua7ninadhan—{or Petitioners. 

C. Xarasimha Chariar — for the 
Crown. 

Order .—This must bo taken as a peti¬ 
tion of revision directed solely against 
the order of the Tahsildar Magistrate re¬ 
fusing to give a copy of the Magistrate’s 
judgment, the refusal having been based 
on the ground that the petitioner ought 
to pay eight-annas search fees along with 
his application for copy under the 
Board s Standing Order No. 173. Tlie 
application for copy was made to the 
cilieer as a Magistrate (a criminal Court) 
by an accused convicted by him and the 
;Board’s Standing Order has absolutely 
jQo relevancy to such an application. An 
lapplication of that kind is governed by 

R. 188 of the Criminal Rules of Practice 
framed by the Iligh Court under the 
powers vested in the High Court by 

S. oul sub-S. (2), Cl. (c), Criminal P. C. 

The Magistrate is, therefore directed 

to give the copy applied for without fur¬ 
ther delay. 

S. N./R-K. Order reversed. 


A 1. R. 1919 Madras 840 

Abdur Rahim and Oldfield, JJ. 

Kuppusomi /?/«;• and another —Appel¬ 
lants. 

V. 

K. Kuppusami Iyer and others —Res¬ 
pondents. 

Appeal No. 70 of 1916 and Civil Revn. 
Petn. No. 86C of 1916, Decided on 15bh 
August 1918, against decree of Dist. 
Judge., Tanjore, in Appeal Suit No. 751 
of 1914. 

(a) Civil P. C. (1908), S. 47 and 0. 21, 
Rr. 2 and 53 (6)—Adjustment after attach¬ 
ment does not bind attaching-creditor whe¬ 
ther or not notice of attachment is given 
to judgment-debtor—Ap.)lication hy decree- 
holder to record adjustment — Attaching 
creditor can ask to be brought on record— 
Order on application is appealable under 
S. 47. 

Where a decree, which is under attachment 
at the instaoce of the decree-holder's creditor, 
is adjusted after the attachment, the adjustmeut 
does not bind the attaching creditor, whether 
notice of the attaohment has been issued to 
the judgment-debtor or not under the provisions 
of 0. 21, R. 68 (6). Civil P. 0. [P 843 C 1, 2] 

In such a case, if an application is made by 
the decree-holder to record the adjustment, it 
would be open to the attaching creditor to come 
in and object to the entering of satisfaction and 


any order passed by the Court would be apjnl- 
able as one covered by S 47, Civil P. C. 

If the attachment was after the adjustment, 
the attaching creditur has no locus standi and 
and it would not be open to him to raise set 
question within the meaning of S. 47. IP841C1] 

(b) Civil P. C. (1908) O. 21, R. 53- 
Attaching creditor, 

Pqt Ahdur Rahim. J.—The 'ivords "eithrr 
through Court or otherwise” in 0. 21,R.53, refer 
to “payment or adjustment” and not to''notice" 
preceding it. 

The attachment of a decree is complete nitb- 
out notice to tbo judgment-debtor and the bolder 
of the decree has no right to deal with it after 
attachment. [P 843 Cl,2) 

Quare —Whether the Court could suo nolo 
make the attaebing creditor party to the salisftc- 
iiou or adjustment proceedings. IP 840C2] 


S. 1\ Srinivasa Gopalachariar—ior 
Appellants. 

Viswanalha Aiyar—lor RespoDdenU. 

Judgment. —The question we have 
got to determine is whether an appeal 
lay to the District Judge from the order 
of the District Munsif. The District 
Judge has held that there was no appeal 
as the order in question was net under 
S. 47 Civil P. G. It appears that them 
was a decree against a certain perW- 
and the decree-holder made an 
cation to the Court for recording 
faction of the decree which he held 


against the jadgment-debtor. Thatdecree 
was attached at the instance of two atta¬ 
ching creditors of the decree-holder an 
the question that arose was whethe^* ® 
attaching creditors had acquireda itS 
to the decree and therefore the 
of satisfaction was of no effect 

them. It appears that when the aPP 

cation was made for satisfactioi^ ® 
decree by tbo decree-holder, 

Munsif of his own accord, Bndiog 
the decree had been attached, 
notice to the attaebing creditors ^ 
them brought on the record. 
question which we have statw 
raised. It may be doubtd whether . 
District Munsif wasrighte in jjJ 

attaching creditors parties to this P J 
cation on his own naotion. Howeve 
may be the attaching creditors 

been made parties and jbe 

doubt that the question wbetner^^^ 
decree was properly satisfied is 0° 

affects their interest. R. 2, U. » . 
R. 1, 01. Civil P. 0.. does not pro^d 

any notice being given to the J b 
debtor of an application 
decree-holder for recording w 
and in fact the judgment-dsbfeor m 
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case was not made a party. No notice 
was issued to him and he was not on the 
record either in the Munsifs Court or 
before the District Judge or even before 
us. But all the same, the question that 
was raised was as to the satisfaction of 
the decree, and that is a question which 
arises between him as a party to the .suit 
and the attaching creditors who claim 
an interest in the decree. 0. 21 R 53 
_sub-R. (3), Civil P. C.. says that: 

‘the holder of a decree sought to be executed by 
the attachment of another decree of the nature 
specified in sub-R. (i) shall be deemed to be the 
representative of the holder of the attached decree 
and to be entitled to execute such att.'iched'decrco 
in any manner lawful for the holder thereof,” 

and sub-R, (6) lays down tliat: 

“on the application of a holder of a decree sought 

by tho attachment of another 
making an order of attachment 
under this rule shall give notice of such order 
10 the judgment-debtor bound by the decree 
attached ; and no payment or adjustment of the 
^t^acheddecrcomade by the judgment-debtor in 

of such order after receipt of 

If the attachment of the decree was 

doubt that the attaching creditor would 
Ibe justihed incoming in and objecting 

to the entering of satisfaction, thereby 
raising a question covorel by S. 47. Civil 
I. U On the other hand, if the attach, 
mont was after the adjustment, then he 
would have on locus standi and it would 

iwffb- Question 

,within themeamgofS. 47. None of the 
•lower Courts haverecorded anycloar Cnd- 
iing on this matter. Wo therefore call for a 

from 

the District Munsif whether the attach- 
Iment was before or after the adjustment 
and also whether the judgment-debtor 
had notice of the attachment, if it was 
before judgment. Two months will be 

ZoLt '“VS lor 

Finding. 

(U Whether the attachment of the 
‘Original Suit No. 343 of 190G 
on the file of this Court by the decree 
holder in Original Suit No. 5 of 1912 
on the file of the Kumbakonam Snb-Court 

hv fi?® k'?/" adinstment set up 

attached ■ and 
(ii) Whether the judgment, debtor un¬ 


der the docroo bad noticooftho attac.i 
nionb if it was before judgment’ 

I think their Lordships of the lliil. 
Court mean before adjustment." In ttit, 
order of reman i sent, bv the High C.-m - 

i.ssuo 2 is stated .as follows:-- 

betber the judgment.debtor ir'ori.i- 
nal Suit No. •') of lljli' on I lie Ido u; L.e 
Court of tlio ^^uboidinaLo -ludgo of lui,., 
bakonam had notice of tlio attacbmont :• 
it was before iudgment.' ' The judgmen: 
debtor in Original Suit No. o of i‘J.LJ 
Kumbakonam Sub.Courl, is the lioklc! 
of the attached decree and the qucstioi. 
wether he had or had not notice bofoi ' 
judgment in Original Suite No. 5 of 191- 
is immaterial. The real question is whe¬ 
ther the judgment-debtor in original Suit 
No. 313 of 1906, who is the person lialdo 
to pay the amount duo thereunder to the 
attaching creditor, had notice of the at- 
tachmentbeforebeeUected iho adjustiucn" 
with bis judgment-creditor? 

2. Turning to the first question, the 
alleged adjustment is evidenced by l’i:<. 
-A, which is dated 10th Octol>er 1913. 
There wore two attchments effected, 
by the decroe.holdor in Original Suit 
No. 5 of 1912, Kumbakonam Sub-Court, 
one before judgment in that suit and the 
other after judgment. The first of tliese 
attachments was of 2/3 Ncs. of the decree 
in Original Suit No. 343 of 1906 and that 
was applied for on 28th February 1912. 
The order to attacli seems to have been 
passed on the same day and the processs 
made returnable on 12th March 1912. 
Tiien after several adjournments the same 
attachment was made absolute on the 
IGth April 1912 (see Ex. 1). 

3. The decree in Original Suit No. 5 
of 1912, Kumbakonam Sub-Court, was 
passed on 31st March 1913. It was after¬ 
wards transferred to the Sub-Court, Ne- 
gapatam. onachange of jurisdiction. Then 
at the instance of the decreo-holder 
therein the whole decree in Original Suit 
No. 343 of 1906 was attached by that 
Court. This application was made on 2nd 
December 1913, the order was passed some 
days afterwards,and it wasrecieved by this 
Court on 17th December 1913 (sea Ex. lb). 

‘^®cr00.holder in Original Suit 
No. 343 of 1906 then applied to this 
Court to record satisfaction of it relying 
on the above-mentioned receipt, Ex. A. 

The petition was presented on 23rd De. 
cember 1913. This Court held that the 
Alloged adjustment was falseand dismissed- 
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the p'^tition. In tho appeal against the 
order tho District Tudge, Tanjore, held 
that no ai)p 0 :\llay. The same decree-holder 

thereupon filed C. S. A. No. 70of 1916 
in the High Court, and it is in connection 
with this second appeal tliat tho two issues 
above referred to have been sent down. 

5. The evidence on record does nob 
show that a formal notice of either of the 
above-mentioned attachments was given 
to the judgment-debtor in Original Suit 
No. 313 of 1903, but I think there is sudi- 
cient evidence to show that the adjust- 
menb under Ex. A was made after the 
second attachment by tlie Negapatam Sub- 
Court. X sum of Us. 1,600 is said to have 
been paid in cash on the date of Ex. A 
liy tho judgment-debtor to the decree- 
holder in Original Suit No. 343 of 1906, 
a portion of the balance being set off 
against a certain partnership amount said 
to he due to the same judgment-debtor 
and the other portion, viz Rs. 200, being 
rolinquisbed in his favour. It is admitted 
that the above sum of Rs. 1,600 was 
obtained by the decree-holder by a sale of 
his lands to one Muhamadali, and that 
the sale-deed in his favour was executed 
2 or 3 months after Ex. A (vide petition¬ 
er’s Isb witness Anantarama Iyer). If 
therefore the said sum of Rs, 1,600 was 
paid on the date of Ex. A, it is clear that 
Muhamadali must have paid the consi¬ 
deration for the sale prior to the execution 
of the sale-deed—an event which, in my 
opinion, is extremely improbable. The 
two or three months mentioned by the 
above witness take us to December 1913 
or January 1914. The sale-deed in quetion 
has nob been produced and Muhamadali 
has not been examined. It is there¬ 
fore probable that no money was paid 
to the decree-holder on lObh October 
1913, the date which is seen on Ex. A, 
and the receipt itself must have been 
•executed in January 1914, i,c., sometime 
after the attachment by the Negapatnm 
Sub-Court was effected. This view is 
supported by the evidence of witnesses 2 
and 3 on the side of the respondents, to 
the effect that the judgment-debtor 
Aoanbharam Iyer offered to sell the same 
properties to the son-in-law of witness 2 
and that the negotiations for the sale 
were carried on at Mannargudi in the 
month of Karthigai 1913, i. e., December 
1913. Witness 3 further states that 
Ananbharama Iyer wanted the sale to be 
-effected soon, as a certain decree had to 


be certified as satisfied before the CourU 
closed for the Christmas vacation that 
year. The negotiations fell through 
ultimately, but there is, in my opinion, 
no*reason'to discredit these witnesses. In 
these circumstances, I find that Ex. A 
was executed after the second attach- 
ment by the Negapatam Sub-Court and 
after also the present petition was put 
in to record satisfaction, 

6. The next question is whether Anan- 
tharama Iyer had notice of the two at¬ 
tachments mentioned above. I have al¬ 
ready stated that no formal notice ap¬ 
pears to have been given through Court, 
but the circumstances show that he was 
aware of them and that he entered into 
the transaction in question collusively 
and with a view to defeat the decree- 
holder in Original Suit No. 5 of 1919. 
Witness 1 on the side of the respondents, 
who is the eldest son of the said decree- 
holder, swears that he met Anantarain 
Iyer at the Mayavaram railway station 
in February or March 1913 and that the 
latter told him in the course of a wn- 
versation that the attachment^ before 
judgment effected by the witness fatM^ 
was a good thing for himself. The^i 
ness’ father, who obtained the 
Original Suit No. 5 of 1912 , and w 
effected the attachment before 
died on 3rd November 1913 (see hr. ^ 
and Anantarama Iyer went to the « 
ness’ house in December 1913 for P 


poses of condolence. 

Then there was a talk about di 
ing the decree in Original Smt 
1912, and Anantarama Iyer is s 
have asked for permission to ®®..o j 
hypobheca in Original Suit 
1906 and for a remission of -gijjgi 
amount due under the decree m . 
Suit No. 6 of 1912. _ The ggie 

consent to the remission or to ^ 
of thehypotheca in the way prop 
it was in his opinion worth 
than the price mentioned by n Ij, 
Iyer. The witness is a M. A. 
of the Madras University aod * ^ 
ing lawyer in Kumbakonam. ^ard 

Iyer is alive, but has nob come -jg*- 

to deny the fact of these two o 
tions. The second abtaobmen 
Negapatam Sub-Oourt was eu® 
about the time of this oondoloo 

ing, and I have already lands 

proposal to sell ^ns^°taran)ft ly . ^ 
to the respondents’ witness 2 so 
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also took plrtoe ab about tiie same time, 
aod that the sarije lands were sold to 
Muhamadali about a month afterwards. 
In these circumstances, I find that 
Anantaram Iyer had notice of both the 
attachments at the time whan the ad¬ 
justment in question was effected and 
that Ex. A was antedated purposely. 

[After the return of the fiudiug of the 
Court of Ist instance upon the issues 
referred by this Court for trial.] 

Appeal Against Appellate Order No. 70 

,0/1916. 

Abdur Rahim, J.—The case arises 
out of an application by a holder of a 
decree to enter satisfaction under the 
rules of the Civil Procedure Code. That 
decree was attached by certain judgment- 

creditors of the decree-holder and these 

attaching creditors have been made 
parties to the application by the District 
Munsif and they are on record. The ad. 
justmcnt or payment was made after the 
decree had been attached, but it appears 
ithat no notice of such attachment was 
issued to the judgment-debtor. The de- 
oreo-holder must have and. in fact did 
have notice of the attachment. The 
position taken up on behalf of the decree- 
holder is that until notice has been is¬ 
sued to the judgment-debtor upon an 
application made by the attaching ere- 
ditor, the judgment-dobtor is entitled to 
make any payment or adjustment he 
likes and vyhen once such payment or ad¬ 
justment is made, the Court is hound 
under 0. 21, R. 2, to record satisfaction 
whether the application therefor is made 
by the judgment-debtor or by the decree- 
holder and whatever the rights of attach¬ 
ing creditor may be. Reliance is placed 
in support of the argument on Cl. 6 of 

53, 0. 21. That clause says' 

cH adjustment of the alUchod de- 

creo made by tho judRoient-debtor in contraven- 
t on of 8uch order after receipt of notice thereof 
her through the Court or otherwise, shall be 
Mcogflizad by any Court to long as the attach¬ 
ment remains in force.” ^ 

and I am inolmed to think on the whole 

or 1th! ^^TOug\i the Court 

payment or ad- 
justment and not to notice.” It is 

contended thereupon that the adjustment , 
m this case must be held to be valid and 
effective. I do not think however that ^ 
this neooasarily follows. It jg not a case ‘ 
merely between a judgment-debtor and ‘ 
ieoree-holder bub tho attaching creditors 
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of the decroe-holdor have also been ma-lo 
parties. 1 ho (luestiun before us is nob 
merely whethor Iho Court sliall or shall 
not recoir] satisfaction uo lor 0. 21, U 9 
\y6 have got to decide upon the’light 
of the parties, liorotho ai.pollanfs de¬ 
cree was undcuhtodly attached and he 
had notice of it. He purioits to deal 
with that decree in sjdte of the attach, 
ment. Supposing instead of a decree, 
this case was of an ordinary property, 
moveable or immovable. The owner of 
it, after attachinenb, would liave no i i;^lits 
to deal with it and any such dealing 
would be invalid or ineffectiv e as against 
the attaching creditor. That is tlie 
general law and I do not find anything in 
E. 53, 0. 2l, which has necessarily tho 
effect of overridiug it. Tho notice to tho 
judgment-debtoi* is not necessary for the 
purpose of completing the attachment, 
ihe attachment is complete before anvi 
such notice is issued. The Court has to 
issue the notice if an application to that 
effect IS made by the decree.holder. but 
without notice, the attachment is un-! 
doubtedly complete. Then it is diffioultl 
to conceive that the decree-holder whose 
decree has been attached could by deal- 
iDg with it affect the rights of his own 
creditor m the attached decree. This an- 

Oldfield J,-I agree. I have some 
doubt regardmg the proper construotion 
of 0. 21, R. 5.3 (6), and I prefer to ex 
press no opinion in this case on the ques- 
tioD whether as between judgment, 
debtor and decree.holder, notice from 
Uie Court IS essential to support an ob¬ 
jection to tho recording of satisfaction. 

I however adopt unreservedly the broad 
ground of decision on which my learned 
brother s conclusion rests. 

^ TL Petition No. 866 of 1916. 

The civil revision petition is also dis. 
missed. There will be no separate costs, 

_ Qj^der accordingly. 

A. 1. R. 1919 Madras 843 
Bakewell and Phillips, JJ. 
X-ac/iaUawimaf—Appellant. 


V, 

Sokkaijya Respondent, 

becood Appeal No. 462 of 1917. Da. 
oided on 8th January 1918 

P«Ml cUir./r 5y in.t«lmenu- 

enh.„«d i„ter;.;:rde7«U 
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with enhanced interest—SuU held governed 
by Art 132 and not by Art. 75—Contract for 
instalments subsisted—Interest at enhanced 
rate could not be claimed—Contract Act 
187 2), S. 74, 

1 tc.An-lant executed ,i inortj;age-dcod lu favour 
■ f r'lniiitiif stipulating to repay tho amount ad- 
\aiiced thercuuder by monthly iustaimeut?. There 
was a icual clause biucling the mortgagor to pay 
tlie full amount at an enhanced rate of interest 
oil his failure to pay the first iustaimeut when- 
•;ver the mortgagee rc'iuircd. Aftor the second 
'ii'tahnent becamedue, the plaiutif! enforced the 
I'cual clause an l sued fer tho whole amount with 
nihauced iutoro.st. 

J/'l'J', il) that the suit was governed by Art. Ic2 
aid not by Art. 75, l2) that as the plainiifl failed 
to cxei'i'ise tho option to enforce the penal clause, 
‘he coiitraet for in.-talments subsisted, and (31 
that pi.iiuli!! %\as not entitled to claim enhanced 
iaterC't. LP844C1J 

U'lm'ichawlra hjer —for Appellant. 

.[. Sriuivasa Amangar —for Rospon- 
lents. 

Judgment. —The Subordinate Judge 
is mistaken in applying Art. 75. Lim. 
Act. The document sued on is a mort- 
gage and Art, 132 applies. It has not 
been shown that the appellant availed 
herself of the penal clause of the bond, 
which gives an option of requiring pay- 
ment of the whole amount of the mortgage 
imoney at an enhanced rate of interest 
upon tho failure of tho respondent to pay 
ithe first instalment. Her case in fact 
was that the first instalment had been 
paid. The words in the default clause 
“whenever you require” in our opinion 
give the appellant an option and since 
that option has nob been exercised, the 
contract (or payment by instalments sub¬ 
sists. The case is similar to Narna v. 
Ammani Amma (l). The appellant how. 
lever is nob entitled bo the enhanced in¬ 
terest, because she does nob appear to 
ihave made any demand until both instal¬ 
ments had become due and the option had 
thereafter expired. The case must be 
remanded to the lower appellate Court 
for disposal on the quistion of considera- 
tion. Costs to abide the result. 

s.n./R.K. _ Appeal alloived. 

“(TTUSlfi] 39 Mad. 931=35 I. C. 418. 

A. I.R. 1919 Madras 844 
Kdmabaswami Sastri, J. 

Virupakshi Gowd —Petitioner. 

V. 

Opposite Party. 

Civil Revn. No. 147 of 1918, Decided 
on Isb October 1918. 

Civil Procedure Code (1908), 0.9, R. 8 and 
O. 47—Disnistal of luifc for default—Appli* 


1919 

cation for review is maintainable where 
no petition for restoration is field. 

A plaiutiS can apply for review of judgmeot 
under 0. -17, when bis suit has been dismissed 
for default under 0. 9, R. 8 andi he has not 
applied under R. 9 of the Order to set aside the 
order: 33/. C.53, Dist.from. 

Where there is nothing in the Code to limit a 
party to one particular mode of procedure, the 
fact that be can get a longer period of limitation 
by adoption of a particular course is no gronnd 
fer refusing relief. [P844 C3) 

Koti Heddi’—ioi Petitioner. 

C. Veeraraghava iii/ar—for Oppoaite 
Party . 

Judgment.— The only question is whe. 
Lher a party can apply for a review of 
judgment under 0. 47, Civil P. C., when 
his suit has been dismissed for default 
under 0. 9, E. 8, anl he does not apply 
under E. 9 to set aside the order. 

There is so far as I can see nothing in 
0. 47 which prohibits a party from ap¬ 
plying for a review in casese where bn 
has another remedy provided for him in 
the Code. In Eaj Narain Purhil r. 
Ananga Mohan Bhandari (l) it was held 
that a plaintiff whose suit was distmssw 
under S. 102. Civil P. C.. was entitled (n 
apply for review without applying 
restoration under S. 103. In .. 
Narain Sialii v. Rampal Manjhi\A * 
was held that a defendant against j o 
an ex parte decree has been pnsse 
apply for review without proceedmgo' 

0. 9, R. 13, Civil P. c. I h.v. 5 

referred to Deodip Singh y. Gep^ 

(3), where a contrary ihat 

bub with all defence it to 

where there is nothing in 
limit the parties to one 
of procedure, the fact that J -aon 
a longer period of limitation by [qj 
of a paiticular course is no largcl 
refusing relief. Probably in ^ 
majority of cases a party whose _ 
been dismissed for default je- 

any of the grounds which the 
quires for granting a review, bu 
no reason for holding that an 
for review will nob lie in l ^side 
missal of a suit for default. -,jiid 

the order of tho lower Court ana 
the petition for disposal on to 

Costs of this civil revision P® 
abide and follow the result. 

Order set 


s.n./r.k. 


1) [1899 

2) U912‘ 

3) [191?; 


2G Cal. 598. 

15 I. 0. 554. • T n fiS 

1 P. L. J. 517=38 I. 0. 53. 
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Sadasiva Aivar and Napier. JJ. 

llamalingam Ayyar and othrys—De. 
ieodants—Appellants. 

V. 

•S'. Suhi'aicr —Plaintift’—Eespoodent. 
Second Appeal No. 821 of 1017, De- 
cided on 20bh March 1918, from decreo 
of Dist. Judge, Tinnevelly, in Appeal 
Suit No. GlSof 1915. 

Umiution Acl (1908), Ss. 4 and 14-Ex- 
piry or Limitation on holiday—Plaint pre- 
senled in wrong Court on succeeding day is 

barred-Civil P. C. (1908). S, 20 . 

Section 4, Lim. Act is a particular statutoxv 
provision not for tbc purpose of computing the 
penotl oMimitation proscribed as in 8.14, but 

allowing in certain circumstances the filing of 

suits after the period has expired. 

The section can be availed -of only if the suit 
appeal or application is filed iu the proper Court 

Sr 7 

holiday: 12 I. C. 68 Fyff. 

H, Liia. Act. only prescribes a cerl.ain 
I e to be observed in computing the period of 
liimtation prescribed for a suit, appeal or appli- 

Jfm-k *■ ®'' the number of days if 

by the sec- 

nZ.u - period that has 

nctiially expired. ^ fPsi<in o 7 

Where a plaintifi instituted a suit on the day 

oHimitation. the hst day bo¬ 
ng a holiday m a Court within whoso iurisdic- 

the 

Hv P^p «QdcrS.20(bl. 

tft for presentation 

done; subsEfjuently 

iU'M: that the plaint not l.aving been present¬ 
ed to a proper Court on the day after the last 
dav of limitation, the suit was barred. 

u proceeding in a Court with 

ihnJearrrof 

lant ■'‘‘‘"“'-fof Appol! 

Iiow~!or Uospondsnt. 
Facts Tho plamtilT presented his 
Rlaint in the Court of the District Mun- 
fiif, Amhasamudrann. as the first oxecu- 
tanfc of the hond rosidol there. The 
other executants resided indifferent juris. 

«(K 

».nt in tr«rCourt‘'’!n‘“c„‘‘‘“““ 

in'ulo Coar‘‘( T 
Xinnovol.,^ The Duitr 

Ambasamudram gave the following rea 

in hi/or^ 


SouiiAlEU (Najiior, .1.) 


Madras o4.; 


latter statoraent is not c|itiio correct a.s it wa- 
executed m a diiferenf place.! D. fondants 2 to 
4 aro nearer to Tinucvelly than .\!nl>as.aimidiani. 
. i be only reason all-ed for tiling the plaint in 

m\ Court 1 .S that d.J. ndinl l i;h..ro. I thiiil. 
Uiatthobahnco ofcoMvonioiKo io in fa\„ui- of 

tho plaint being presented to the ]*i.tri.-i Muii- 

>if ovcrci^ing iuri*.Iic(iori in Timiov. '.t v t.-.v ,i 
I dcclioctoglv.-ncrini-- i.ii, f-,i. Hiii iuh,.'fi'r-,i 
hero.” 

The suit was then lil.'d in the Tinne 
velly Munsifs Court. Defendant 1 was 
Head Olork of tlio Atrjbasaimidrgin Mun¬ 
sifs Court. 

Napier,_ J. {after statin- facts a> 
above) With legard to tho questioa who. 
ther tlio suit was bona fide hied in the' 
Court of the District Munsif of Amba- 

saraudram, I do not think that tho fact 

that he thought he would bo more likely 
to get his money paid by defendant !• 
if he sued him in tho Court of which he! 

was an oflicer shows want of bona Bdes' 
A man has a perfect right to endeavour 
to get the payment of his money, and J 
see nothing improper in suing his debtor 
where lie thought he would be more 

willing to discharge tho debt. But the 

real difticalty in tho way of the plaintiffl 
seems to me to -lie, in the language ofl 
the section, as follows; “In computing! 
tlie period of limitation proscribe! for‘ 
any suit.” that is to say, in reckoning! 
tho number of days to see iftimehasi 
expired you may deduct from tho period 

that has actually expired the period al- 

S. 14, namely: 

the time during which the plaintiff has been 
cSg‘’°''""'‘ Civil pro 

in a Court which is unable to entertain 

the suit. Bub tho right by which the 
plaintifi can file his suit the day after a 
holiday IS given by S. 4, which is: 
wboie the period of limitatiou prescribed for 

that IS to say. althougli the period of 
himtation has expired a suit may be filed 

5' £s;ri“rj‘ ?: .sj 

EiTn- 
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ffvonco to tli0 articles. If this plaint 
Ivirl l)OGn ijre>'jnte(l in a proper Court on 
t!i'- .lav that ou which tho lirnita- 

lion ei^pire'l, that ilay having been a holi- 
,:|av. tlien (ho plaintitT wouhl have been 
able to taka inlvantage of the specific 
jirovision in S. 4, l ut as he has not done 
so, in my opinion, he is not entitled to 
itake advantaga of that I'rovision. That 
seems to mo to be the view taken by 
Spencer, .1. in .Vtn/ Mohideen v. Nalla- 
perumal (l) and I agree with him in that 
view. I would tlierefove allow the ap¬ 
peal and dismiss the suit against defen¬ 
dants 5 to 7 also. There will bo no costs 
in anv Court, 

Sadasiva Aiyar, J.—I agree. 

s.N./u.K. App eal disinissed.__ 

(1) LRI13J 3G Mad. 131=12 I. G. 58. 
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Kumaraswamt Sastri, J. 

Gurumurthi Chetti — Accused—Peti¬ 
tioner, In re. 

Criminal Revn. No. 270 of 1913, and 
Ciiminal Pievn. Petn. No. 213 of 1918, 
Decided on 27th September 1918, from 
Judgment of Subdivisional Magistrate, 
Cuddalore, in Ciiminal Appeal No. 3 of 

^^(afExplosivcs Act (1884), S. 4 (1) and (2)— 

China crackers are explosive*. 

China crackers are explosives within the mean- 
iDR 0 fCls.(l)and (2). S. 4. IP 84G C 2] 

(b) Explosives Act (1884) - Rules under, 
3—Person in posiession of explosives 

must show that they are toy firework*. 

The onus is on the person in possession of ex¬ 
plosives to show that they are toy areworks 

under R. 3 of the (3'2l 

L C. Ull and 37 /. C. 491. Dtst. .P 84G C 2) 

(c) Explosives Act (1884)-Permit for pos¬ 
session of explosives granted 

quantity to be posse*«ed at specified period 
and particular place-Permiss.on to import 
larger quantity for longer period must be 
read as subject to quantity m possession be¬ 
ing exhausted or reduced below maximum 
for which possession is permitted 

The whole scheme of ilie rules framed under 
the Explosives Act is to requite a separate license 
for possession, at any ono time and place, of ex¬ 
plosives in addition to a license to import dur¬ 
ing a particular period. Where a permit for pos¬ 
session is granted limiting the quantity to be 
possessed at any specified period or at any parli- 
enlar place, the permission to import a large 
quantity during the longer period must bo read 
subiect. to the quantity in possession being ex¬ 
hausted or reduced below the maximum for 
which possession is permitted. IP 84 1 C 1] 

T. F. Qopalastoamy Mwdaliar — for 
Petitioner; 

public Prosecutoi —for the Crown. 


Order.—The petitioner obtained ie 
Appil 1917, a license Ex. 0 which 
licensed him to possess and sell fireworks. 
It limited the maximum quantity pos- 
sessed at any time to (fifty) 50 lbs. Id 
August 1917 ho obtained the permit Ex.B 
to possess fireworks not exceeding 1,000 
lbs. for a period of seven days from 7th 
November 1917 to 13th November 1917. 
In October 1917 lie got a license Ex. A 
to import 10,000 lbs. of fireworks, the 
license being valid till 31st December 
1917. He was charged and convicted 
for possessing 2,325 lbs. of China cri- 
ckers on 7th November 1917 andthns 
contravening the terms of the license 
Ex. B. His plea before the Magistrate 
was as follows: *I admit what I did is 
wrong I did so misunderstanding the 
rules, I am guilty.’ He was sentenced 
to pay a fine of Rs 100 which, onappeal, 
was reduced to Rs. 50. Two points are 
urged in revision. It is argued B) ^ 
China crackers are not explosives, and (3) 
that the license to import being lor 
10,000 lbs„ he is not guilty of any 


iffence. ^ n < rii 1 

As regards the first point, S. i, t/H- ' 

,nd 2, Explosives Act 4 of 1884, arewi», 
mough to include crackers and the oniyi 
[uestion is, whether the crackers m ’ 
jossession of the accused fall .. 

if the rules framed, which excla , 
ireworks from the operation of 
Phe onus is on the accused to sw f 
ihe fireworks in his possession ® 
n the description of 
s in all cases a question of ^ 
he present case. I do not that 

.bsence of any evidence I con ^ 
he crackers are toy fireworks, ggj 
vhen he took the trouble of 
or crackers on the footing t * 
ell under the Explosives Act. 
■.Rachapa Gurappa qb? 

Imperor v. Bansidhar (2) refer 

he petitioner’s ®itioQ 

lature of the fireworks in Q 
hose cases, and cannot g^rgas 
kuthorities to show that crac 
, rule to be excluded from the 

•f explosives. . ...tthepo*- 

The second objection is t -nners®^^ 
lession of the import license q j 
; he terms of the licensee Bxs. 
im unable to agree with this c ogsn 
ihe effect of which will be 

(1) U917] S7 I. 0. 49i.7”3r7o 911 

2) ri9l0l8P. B. l910 0r.=5R^' 


Rakga V. Narasimma 
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iinportor to ksep in his possession at one 
time and in one place quantities of fire¬ 
works moro than 1.000 lbs. R. 71 states 
that a permit may be granted to a holder 
of a license in forms A, B, C or D to pos¬ 
sess any quantity of manufactured fire¬ 
works not exceeding, 1,000 lbs., and 
R. 35 states that an explosive shall not 
be possessed except in accordance with 
the conditions of a license granted under 
the rules. An exception is made in cases 
,of permits granted under Rr. 68, 60, 70 
or 71. I am of opinion that the whole 
scheme of the rules is to require a separate 
license for possession, at any one time 
land place, of explosives in addition to a 
license to import during a particular 
period. Where permit for possession is 
granted limiting the quantity to bo pos- 
jsessed at any speci6ed period or at any 
|Particular place, the permission to import 
a larger quantity during thelonger period 
must be read subject to the quantity in 
possession being exhausted or reduced 
|below the maximum for which posses- 
Sion IS permitted. The permission to 
import a larger quantity is given for 
purposes of preventing a separate ap 
plication each time the stock is reduced 
or exhausted and it will be unreasonable 
to suppose that, while the rules framed 
under the Act fixed 1.000 lbs. as the 
maximum in the case of manufacturers or 
retail dealers, it left importers from 
any restrictions as to bho quantity they 
can keej) or store so long as they did not 
exceed the maximum quantity they were 
allowed to import during any year 
lublic safety was the reason for fixing 
the maximum quantity which a porso^ 
can possess and the public danger is the 
same whether the explosives are stocked 
hy an importer or retail dealer The 
rules framed are not quite clear but the 
construction placed by me seems to fol¬ 
low from the various provisions and safe¬ 
guards as to possession of explosives I 

s.n./b.k. Petition dismissed. 
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Criminal P.C{I898) S. 436-Magi,ir8i^ 
trying minor offence - Offence triable by 
beMiont Court disclosed during trial- 
leculion not pres.ing for framing charae 
under graver offence—Commitment to Sea- 
#ion« on graver offence it illegal 
Where ft Mafiiatrnto t.ikca oogni/uico of -l 
minor offence agninst an ntemed And iPr .jI 
oOenco trmhlo bvtho Sessions Court is aisclosrd 
eMdouco but the prosecution does not ercs-i for 
tho framing ofa charge in re.spect of such olio 

a communieut to the Sessions Court in rosl 

of tho gnaver ofTeuca is illoga!; 2J }[ad. mjLpi 

T. Richmond—iov Accused 
E. li. Oshor7ie~{ox the Crown 

extent, that where the ^osecuLn 
pressed (or the fra^infi oK 

higher ofteDce triable bv tliA 

Court, even if the SuhordLleMagira:: 

had original y taken eognizance only of a 
charge re ating to a lesser ofTence The 
refusal of the Magistrate to frara'e 
charge for the higher on'ence might L 
treated as an order ofdischarpfi.v ^ ^ ^ 
of that oflence and tIut S ,3 
P. G.. would in those ci?cumsL/o 
the District Magistrate Si' ’fr 
direct^ the Subordinate Magistrafo f° 

rv™‘o£'::gr"^‘“‘-Seefionstth: 

tempt‘lT,a7 

police charge sheet on which 

dinate Magistrate took cn<,n ^^®®^bor. 

case and the prosecutiL did noT? 
the framing by that MagistratT' 

that offence. The Sessiol T 
therefore justified in holding H 

oision in KrishnaReddiv 
could not not bo extended so asT”"'" 

this case, and we accordin«i 
reference. Quashing the ® '' 

direct the Snbcrdinl ™“,“'taentl 
Mettupalayam to i® ^f^S'strate of 

of the charges for ti ! 
framed by him against offences 

s.n,/rk accused. 

'WTiooITM Shda-sc"— 


? Madras 847 (1) 

Sadasiva Aitak and Nai'IEr, J.J 

Marappa aomdan. Petitioner, I„ re, 

Cr.mmal Miso Petn, No, 141 of 1918 

]Deo^d_e_d_on_8th July 1918, to quash eon.: NaraHv,„a M,Ln ' ' 

Dafendants-EetondenL. 


A I R. 1919 Madras 847(2) 

Phillips and Keishnan JJ 

i>r«ar-PiaiotiE-A;2„„, 


--— to quasn com¬ 
mitment of Accused, by Sess. .Judge 

Coimbatore. D/. 3rd April 1918 in <?!«’ 
flioDB Case No. 21 of 1918. ’ 


. Respondents. 

« I-...- 
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v^oi iRnf^o Slipulalion in mortgage to 
. (i< . m in any ChiUirai month at end of 10 
rs ' There was not implied personal 
. «\ r ciCknt. 

lAiilainoJ a stipulAtiou lliat 
ininoiit dim llmr.'iimler ho paid "at 

. iillivaliiiii i-oasi'n in llm luontli of < hiltirni 
.\'H‘tUc sli|*tiliilod poiiod of 10 Near; : 

Uifvl- Uioro \vii=; ho implied imrsomil 
,.cna'it lo pay at tlmond ol 10 yo:ir-, wlurli 
; mc>rU’a"<’i‘ < ould onfnrociitoiiro at llm expiry 
I th'11-Mm (Ml 

/'. , MAifi<iy -for Ai'pol- 

i-int. 

V. .S. l.'.nnalohlrn An/nr. -for Ucspon- 

J . 
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'•in, .. 


judgment, !t is conlomlod forap- 


' 'll nil 

l.hnt, 

•t will 

t vwt 

. iMiit; 

irai i 

• ri a\ o 

( 10 

•n;) It!. 

^ (111 

p\ .’Jil'* 


jitnin 

:in 


Miv OIIM - 

;ic t,o paymcni. is ono entirely for the 
iicnolit of tlio mortgagor, for it allows 
liim to ohooso his own time (or paymoiit 
if ho wishes to pay. To eonstruo this 
ns ;i personal covenant to pay at the 
(Mnl nf in years which the tnortgagoo 
conUl enforce at once would hn to des¬ 
troy the whole honolit of the stipulation 
s.) far as the mortgagor is eoncornod. 
We are not thoroforo prepared to road 
into the w’ords a covonant which would 
destroy the whole olTcct of the express 
arrangoniont hefcwoon the parties. Tiioro 
iiro no other recitals in the deed to sug- 
gest that there was any personal cove- 
nant and therefore wo agree with the 
Subordinate Judge’s finding that there 
none. As this is the only point argiiod 
the second appeal is disraissoa with 

•costs* . > 1 * J 

fl N /r.K. Appeal aismifisea. 
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Sadasiva Aiyah and Napikr, JJ. 
Vuhlic ProwtUor—Appellant. 

V. 

Settioi^^ Narayana lieddi and others 

—Accused”" Respondents. 

Criminal Appeals Nos. 146 to 181 of 
1918, Decided on 6th August 1918, against 
the acquittal o( the Accused by Court of 

Bench Masistrate, Tirnpati. 

Madrai DUtrict Mumcipalitiei Act (1884), 
Si. 207, 217 and 264 A—Non-compliance 
with notice under S. 207—Protecution—Con* 
atruction of latrine* by Municipal Council or 


notice to parly to provide moveable recepU- 
cles arc not condition* precedent*. 

Hofort' pi-osoouling n poraoR under 8. 2Cl A-for 
fnihiro In comply with a notice Ueued nodet 
S. 207, it ie not uoco<)sary tint the ^lualolpil 
Council fibould have called on him to provide 
niovcablo rocoptaclos under 8. 2)7 or Rhould 
have constructed the lalrlnon IhenuolvoR under 
S, 2C.1(1) [P848081 

The Puhlic. Prnseculo )—for Appellant, 
yl. Rami'handra for Roflpon- 

donts. 

Judgment.— Thonoticos so far as they 
roquiro persons having no baokynrds to 
thoir houses to provide lafcrinos in their 
non oxisting hackyards, aro clearly bad 
and wo dismiss tho appeals in which the 
rospoudonts aro owners of houses haviDg 
no hackyards. Criminal Appeal No. 17C 
of lOlH is also dismissed, tho respondent 
being dead. It appears that therospon* 
donts in tho 12 Appeals Nos. 168.164 to 
167. 171. 171, 176, 177, 181. 182 and 19* 
of 191H do own backyards to thoir houMi 
and could havo complied with fclionotiw 
issuod undor R. 207. District Manoi- 
palitios Act (I of 1884) to provMe 
lalrinos in thoir several baokyarde. W« 
aro unable to follow tho reasoning of W 
majority of tbo Bench that the Munidlji 
Council ought to havo called aponthe 
accused to provide moveable roc 0 pt«l« 
undor 8 . 217 of tho Act before proo^ihB 
to tako action undor S. 264 A. ® . 
also unable to accept the 
tho respondents' learned Vakil th 
Municipal Council ought to ^ 
Btruotod tho latrinos Let 

R. 204 (1) hoforo 

S. 264A for failure to oomplV .. .. 

notice under S. 207. Act 

find any such duty imposed iuiqd 
on tho Council #-.^.aeod- 

procodont to tlio institution o P 
tionBun,lerS,2MA. 

vict tho rospondentfl in these 1 H 

and impose a fino of ono rupee o 

them, dismissing tho other 

s.N./R.K. Order accordim 

A. 1. R. 1919 Madras 848 

AYIilNG AND SrSHAGIRI ' j^p- 
Ponnusami Pillai Defend 

pellant. 

,1 —-Plain^i 

Singaram Pillai others 

and Defendants— Respondents.^ 

Civil Appeal No. U9 ol 1917. ^ 

20th February 1918 against 
Sub Judge. Trichinopoly, m 

No. 74 of 191C. 
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VENKATARAiJAyYA V. Rambraiiman Madras 84!) 


(e) Evidence Act (1 of 1872), S. 33-Evi¬ 
dence recorded in another suit cannot be 
admitted except under S. 33—Consent of 
parties cannot make it admissible. 

Evidence recorded by a Court or by a person 
authorized by law to lako it cannot be treated as 
evidence in a subsequent judicial proceedings 
roerely because the parties consent to such a 
course, unless the case falls under S. 33, Evi¬ 
dence Act. The consent of parties cannot take 
the place of the statutory direction in S. 16i that 
judgnaeots must be based on facts declared by 
the Act to be relevant or duly proved: 21C. 
319, Dts* from. tP S49 C 21 

(b) Evidence Act (1 of 1872). S. 165-Evi¬ 
dence recorded by Sub-Registraradmitted by 
consent of parties—Judgment based on such 
evidence is void. 

Where, Iherelore the parties to a suit agreed to 
treat the evidence recorded by a Sub-Registrar 
in a proceeding before him as evidence in the 
case and the Court based its judgment on -ueb 
facts: 

Held, that the judgment was void under the 
provisions of S. Ib5. [P 819 C2l 

Swaminthan—loT Appellant. 

T. V. Muthukrishan Aiyar ani MiUk u- 
mami Aiyar—lot Respondents. 

Judgment.—Appellant in this ease 
takes the preliminary ground that the 
jnclgment cannot be supported in view of 
the provisions of S. 165, Evidence Act, 

The suit was brought under S. 77, 
Registration Act to enforce registration 
of a will which both the Sub Registrar 
and District Registrar had declined to 
register. The Subordinate .Judge gays 
fpara. 4 of his judgment): 


under S. Evidence .Vet, and the 
learned vakil for respondent is unable 
to suggest any other section under 
which they would he relevant. But 

S. 165, Evi lenco .\ct lays down (hat judg¬ 
ment must I'o l)asod upon facts declared! 
by this Act (ohe rolovantand duly proved; 
and the consent of the |)artios cannot 
take the place of a declaration of the 
Evidence Act. 

Our attention has boon drawn toadeci- 
sion of this Court in Sri llajnh Pral;<isn. 
rayanim Garu v. Venkata lino (l), in 
which it might appear that the consent 
of parties was held to be sufficient. But 
the attention of the learned .Judges dees 
nob seem to hav-' been drawn to the 
stringent provisions of S. 1H5, Evidence 
Act above quoted; with all respect, ue 
think we are justilied in declining to fol- 
low their decision. We must, llierofore 
set asMe the decree and judgment of the' 
lower Court and direct that the suit he' 
restored to file an I dispose! of according! 
to law. In view of the fact tliat appeU 
laot has raised this plea after consenting 
to the course adopted by the Subordi- 
nate JuIgc, we direct him to bear his 
own costs in this Court. Respondents' 
costs in this Court will be costs in case 
as well as ill osrs hithsrto incurred bv 
both sides in tbe lower Court. 

S.N./r.k. Appeal allowed. 


'The parties filed the evidence adduced before 
the registoriug authorities as evidence in this 
case by mutual consent. N.neofthem wanted 
any furtner evidence to be adduced in this Court 
They were content to argue the case on tbe evid¬ 
ence adduced before the registering authorities." 

The evidence in question on a consi- 
deration of which the case was decided 
inolurled the statements of 9 witnesses 
for plaintiff and 8 witnesses (or defen 
dant recorded by the Sab-Rogistrar’ 
These statements could duly become 
relevant evidence in the present case, if 
the conditions prescribed by S. 33, Evi- 
denoe Act were found by the Subordi- 
nate Judge to exist. There is nothing 
even to snggest, and it cannot be contend, 
ed, that the Subordinate Judge bas ap. 
plied his mind to the question deoid^ 
(for instance) that the presence of. the 
witnesses could not be obtained without 
unreasonable delay and expense; his jude 
menb shows that be proceeded solely on 
the ground of the consent cf parties. 
That is to say, the statements recorded 
by the Bub-Registrar were not relevant 
1919 M,a07A108 


(1) U913] 88 Mad. 1G0=21 I. C. 319. 


A. I. R 1919 Madras 849 
Ayling and Seshagiri Aiyar, JJ. 
Parvaianeni Venkataramayya and 
others Plamciffs—Appellants. 


v. 


• 9 

Lanka Rambrahman and others —De¬ 
fendants—Resuondents. 

Appeal^ Suit No. 161 of 1917, Decided 
on 20bh February 1918, against decree of 
Temporary Sub. .Judge. Masulipatam, in 
Unginal Suit No. 24 of 1916. 

P“«*‘*‘*'-S»** deedconUin- 
mg mdemn.ty cl.«e - Vendor agreeing to 
c e« di.pute. at hi. own coil - Tenant. 

righl.-Tenant’i claim 

I ^■''c^lling sale-deed and dama- 
£.r " ••continuingcovenant 

cause of action aroie when it was held 
that vendor bad no kudivaram rights and 

Art* uV*^"**^ Limitation Act (1906), 

OovenontH which provide for a oontlnuoUB ex- 
drciie Of oi>Hg4tion0 sboaid be regarded ee oou* 

tlOQtDg cov^-naottBO long »etb6iubjoot*iDdtter iu 
respect of ^bicb tbe duty is ceit sQoiis(s. Taere 
fore, though a cauie of actioo laa/ arise oa tU 
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Vknkatauamayya V. Kambraiimak 


191 » 


tliito of th'' covouiinl or as socu as thcrci'sa 
brc>'t-h tho iniun.’d person is not bound lo sue 
once and for all for present and prospective 
a imi"cs for the breach of the covenant. He is 
entitled 10 wait imtil he has exhausted all pos¬ 
sible means of obtaining reparation before he 
has recourse to the covenantor. He will then 
be entitled to sue for cousolidated damages 
caused to him bv the act of the inlcrvenoc aud 
for the expense he has been put to in attempting 
to vindicate his title against that parly. 

\ deed of sale of land contained the following 
clause; “Should disputes of any kind arise at 
-mv time touching the said land on the part oi 
•anyhodv. we will clear them all with our own 
funds and allow tliis sale to continue to you 
unintcrrupledlv without any kind of loss to you. 
On attempting to obtain possession, the vendee 
was resisted bv the Ifinanis, who asserted oc- 
eup.incv right.- iu the land. The vendee there¬ 
upon su^a ':hc ton itu--., who-'C claim was finallv 
uphold bv the High Court, Iu a suit by the 
vendee ag.iinst the vendor for cancelhtiou of 
^aie and damages brought more than six years 
after the date of the sale; 

;/(■!<?, (I) that thy provi.don in the sale-deed 
was an 'indemnity clause and should be constru¬ 
ed as a coutiuuiug covenant; 

(2) that the cause of action for the suit arose 
wbeu it was held that the plaintiff’s vendor had 
no luidivaram right in the property and tho suit 
w t-! ihercfore within time under Art. 115. 

LP §50 C 2] 

K. SrinivanaAiiiaudar, W.Chakrapani 
Aiainulit and B. Naraijanaswami Nayudu 
—fov Apiellants. 

P. Narayaiiamiirthi^ior Respondents, 

Judgment. — Defendant 1 sold the 
property in suit to the plaintiff on 8th 
December 1906. The document purports 
to convey both the melvaram and kudi. 
varam rights in the property. It is 
common ground that possession of one of 
the items namely, a house site was deli¬ 
vered to the plaiDtiff". Ho was unable 
to get physical possession of the rest of 
the property as the tenants asserted an 
occupancy right. Thereupon, he sued 
the tenants in the District Munsif’s 
Court. He obtained a decree in eject- 
mont on 30th December 1909. There 
was an appeal by the tenants. The lower 
appellate Court reversed the Munsif s 
decision and dismissed tho plaintiff s 
suit on 13th September 1910. The High 
Court confirmed that decree on 23rd 
August 1912. The present suit was in- 
sbituted on 22nd August 1915 for can- 
cellation of tho sale or for damages in 
the alternative. 

The Subordinate Judge has dismissed 
tho suit on the ground that the cause of 
aobion arose on the date of the sale and- 
that as the suit was filed more than 6. 
vears after that date, it was barred by 


limitation. In this Court, reliance wM 
mainly placed upon a clause in the dee^ 

of sale which is in these terms: 

“Should disputes of any kind arise at any 
timo touchiog the said laud on the part of any¬ 
body, wo will clear them all with our own funds 
aud allow this sale to continue to you uninlet- 
ruptcdly without any kind of loss to you." 

In our opinion this is an indemnity 
clause and should be construed as a con- 
tinuing covonant. As was pointed out 
by Stirling, J., in Jacob v. Down (l)j 
covenants which provide for a continn. 
ous exercise of obligations should be re. 
garded as continuing covenants so long 
as tho subject-matter in respect of which 
the duty is cast subsists. The instanc^ 
of covenants for repairs is cited for this] 
purpose. In our opinion, the clause it 
the deed which we have quoted is of the 
samo character as a clause providing for 
continuous ronairs: and consequently we! 
hold that it is a continuous covenants.’ 
Iu this view, although a cause of action 
may arise on the date of the covenant or 
as soon as there is a breach, the injured 
party is not bound to sue once and for 
all for present and prospective 
for the breach of the covenant. The, 
plaintiff is entitled to wait until hoM- 
hausts all possible means of obtaioingj 
reparation, before be has recourse to the 
covenantor. He will then be entifclw to 
sue for consolidated damages causw o 
him by the act of the intervener and or^ 
the expenses he has been put w ^ 
attempting to vindicate his . 

that party: we must, therefore, ho 
the suit will be in time if it . u 

within 6 years of the date on ^ ' 

was held by a Court of law ^ 

that neither he nor his vendor I 

kudivaram rights in the proper y- T 
language of Art. 115, bim. 
this view, See also Seoy. of Slat ^ 
marajuVenlfayya'Garu{v> , 

But there is one diflBculty m ^ 

to which apparently tb® Tlie in- 

Court below was nob In the 

demnity clause imposes the mjjgpn j®. 

first instance on ^efen- 

Do issue on the question . k« the 
dant 1 was aware of the oppo 
tenants and whether be , , jnibe 

carry out his promise 0°° ^ to 

covenant. If the plaintiff 
go to Court without itot? 

L,fant to tnlfil hi 8__nBgg^’ 

(1) [1900 2 Ch. 166. n. 254. 

(2) [1917] 40 Mad, 910—361. 
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1)0 that lie is not entifcloil toany rliimages 
^loroover tlio tiuostion as to when the 
defendants’ duty arose and whether 
there was an understanding that the 
plaintiff should wait until recourse to 
law was liad, are considerations which 
ouglit to he taken into account before 
deciding the question of limitation final¬ 
ly. For these reasons, we are unable to 
accept the conclusion of the Subordinate 
Judge; we would draw his attention to 
the decision in Hari Tiioari v. Ra(jhuualh 
Tiioari (3), whioii seems nearer to the 
present case than all the other decisions 
quoted by him. Having regard to the 
(act that the real points in dispute have 
not been adjudicated upon, we have in¬ 
dicated the general principles on which 
questions of this kind should bo tried. 
It may be necessary to recast the issues 
and to add additional issues in the view 
we have taken of the rights of the par¬ 
ties. The Subordinate Judge will hear 
applications in that behalf and pass the 
necessary orders. 

^yo must reverse thedeerf^e of the Sub- 
ordinate Judge and remand the suit to 
him for disposal in the liglit of the above 
observations. Costs in the appeal and in 
the memorandum of objections will abide. 
_^S^N./r.K. Appeal allowed, 

(3) [1888] 11 All. 27. 
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Kdmaraswami Sastri, j, 

^ P. J, Mellor — Complainant — Peti¬ 
tioner. 
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A. M. MulUah Accused—Oi 

posite Party. 

CrimiDal Bevn. Case No. 676 of 191 
and prirainal Kevn.Petn.No. 534 of 191 ' 
Decided on 6th June 1918, from order i 
Chief Presidency Magistrate, Eemor 
D/- Hth October 1917. 

<*) Criminal P. C. (1898), St. 253 and 43 

Revition against order of discharge—Hig 

n”*vi*^*^* “PPly ••me principles at are aj 
***1* J revialon against acquittal. 

Id doling wHb revision petitions aKsinstlorde 

*“^?**‘* P«f«>n8by Magistrate 
the High Contfc will apply the same principles i 
are applicable to cesesof petitioos to revise orde 
of acquittal. Id either case the High Court wl 
not interfere where there Is no clear error or di 
feet in the proceedings of the lower Courts wble 
has resulted in grave Injustice but the questio 
is merely one as to the appreciation of doubtfi 
evidence. tP058 Oli 

(b) Criminal P. C. (1898), S. 439 —Alie 
enemy trading under license is competent I 


complaint or move High Court in Revision- 
Internment of alien .subject after revision 
filed will not stay hands of High Court. 

It is compctL'iit (o ;in alien f-ii'.-hr, le^sidiiiKin 
British India by license of the Kiii” lo complain 
against crimes directed against his person or pro¬ 
perty .aud to apply iti revision to the lligh Court 
against any order of a Macislr.ito di.chiir{;iug 
the accused on the unitcrials placed before him, 

[P 852 C 2) 

The iutoniniont of an alien .suhjoct, after he 
has filed a revision petition, does not necessarily 
.stay the bauds of the Hij;h Court Verier v. 
Freudenbenj, (1015) 1 K. J). 8.57, Frpl. 

IPS52C2] 

(®) Criminal Trial — Confessions—Extra¬ 
judicial confessions by accused have very 
little evidencial value. 

Evidence as to e\tra-judicial confessions of 
his guilt by an accused person is by itself of 
very little importame, as such evidence is easv 
to adduce aod difficit to rebut. [P ss-i 0 1] 

T. liichmond —for Petitioner. 

Nufjenl Grant —for Opposite Party. 

Order.—This is an application to re¬ 
vise the order of the Chief Presidency 
Magistrate discharging the accused under 
S. 252, Criminal P. C. Both the com¬ 
plainant and the accused were diamond 
mercliants, the former carrying on busi- 
nass in Bombay and the latter in Madras. 
The case for the prosecution is that com- 
phiinant ueed to send on approval dia- 
monds to the accused in parcels bearing 
prices, weights in carats, and numbers, 
that accused used to commanicate his ac¬ 
ceptance of the price or make counter¬ 
offers, that in the event of tlie parties 
agreeing as to theprice the same was paid 
by the accused either in cash or by means 
of hundis according to the terms under 
which they carried on business, and that 
the accused got from the complainant 
four packets of diamonds marked 4690, 
4696, 4665 and 4666 which were sent to 
him at his request, which packets he 
pledged before any property in them 
passed to him without the knowledge or 
consent of the complainant. Jb is also 
alleged^ that the accused was in a hope¬ 
lessly insolvent condition when he asked 
for the diamonds and that be asked the 
wmplainant to send them to him, not 
for any bona fide purpose of his trade, 
but to raise money thereon for bis own 
benefit and that he was guilty both of 
oriminai breach of trust and of cheating. 
The Chief Presidency Magistrate was of 
opinion that no case had been made out 
which would justify his calling upon the 
accused to enter upon his defence and dis- 
charged him under S.263, Criminal P. 0. 
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lid bell that it had not been shown that 
' iifl accused was in insolvent civoum- 
'Jt.vnccs when lie asked the comidainant 
to scud him tlie diamonds and t’nat it had 
nob been proved that the diatnonds sent 
by the complainant had been pledged by 

the accused. . 

The learned Magistrate also was of 

opinion that the complainant knew that 
the ac->ii 5 ed was dealing with the dia¬ 
monds sent before prices had been settled 
and that the complainant, with a view to 
pushing on his trade, threw all caution 
to the winds. A preliminary ohjection 
has been taken that the complainant, 
who is an alien enemy now interned, has 
no right to invoke the ail of the Court 
and Uiat the criminal revision petition 
tiled by b.im ought to be dismissed. No 
objection was taken in the lower Court 
as to his competence to file the com¬ 
plaint, the objection being raised for the 
first time when the criminal revision 
petition was taken up by me for disposal. 
There is no dispute as to the facts. The 
complainant who is an enemy subject 
was carrying on business in Bombay 
under licence both when he filed the com¬ 
plaint in the Presidency Magistrate’s 
Court and ths revihon petition in the 
High Court. His license was cancelled 
by an order of Government dated 8th 
December 1917. and the business carried 
on by him was directed to he wound up. 
On 5th February l9l8 Mr. Mellor as 
custodian of enemy property applied to 
the High Court for permission to be 
brought on record and to continue pro- 
ceedings in the High Court, and perm.s- 
sion was granted by Bakewell. J., on 8ch 
Fehiuarv 1918. There is. so far as I can 
see nothing to warrant the view chat an 
alien enemy has no right to complain 
against crimes directed against his 
” on or property or that a subject 
of His Majesty the King-Emperor can 
with impunity violate the provisions 
of the Indian Penal Code simply because 
the offence is committed in respect of an 
alien enemy In criminal cases it is the 
King Emperor who prosecutes in vindi- 
cation of his peace and though the com- 
ulainant brings the facts to the cogniz¬ 
ance of those charged by the Crown to 
administer justice, it is the Crown that 
nrosecutes. Ido not think that Courts 
exercising criminal jurisdiction, whether 

original or appellate, can decline to exer- 
oise it simply because the offence is com- 
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mibted against the person or property of 
an alien enemy. 

So far as criminal revision petitions to 
the High Court are concerned, Ss. 437 
and S. 439, Criminal P. 0., empower the 
High Court to proceed either suo mota 
or on the facts being brought to its notice 
by any persons not necessarily the com- 
piainaot. There is therefore nothing to 
prevent the High Court from revising the 
order of the Chief Presidency Magistrate 
discharging the accused on the application 
of the custodian of enemy properties, 
where the offence is committed in respect 
of property which would in law vest in 
him. It is also clear that the complain¬ 
ant was living and carrying on business 
in India under a trading license both 
when he filed the complaint and the 
criminal revision petition. When aii alien 
enemv resides in the country by license 
of the King and under his protection. be| 
stands on the same footing as an alien 
friend or an ordinary subject so far as 
the right of maintaining actions is con. 
cerned, the right of suit being incidenW 
to the right of protection. 
Freudenlerg (l). Volkl v. Botufa H«. 
pital (2 Princes of Thurn and Taxii^ 
Moffitt (3) and Rexv. Vine Street M 

Superintendent (4) are authorities clwr y 
in point. The complaint and revise 
petition were therefore instituted y 
person legally competent to do so. 

As a criminal revision u 

in the nature of an appefJ, "'J 
the Code of Criminal jn the 

necessarily be filed by Govern- 

case of a conviction or by tbs ^ 
ment in the case of an acqui ' 
under Ss. 437 and 439 of tbe 

High Court can act in revision b 
facts are brought to its p^tyto 

person and nob necessarily^ Lmmentof 
the original proceeding, the m 
the complainant not nw®- 

criminal revision ^ TT;gh Court- 

ssarily stay the hands of ^ frt#* 

All that was decided in Porr ^jjy 

an alien enemy restoration 

should be suspended **^^ ^" ^3011 ^ho 

of peace. The position 0 J^j^ginessin 
was residing and tbfl 

f.hA Rountrv under ^aJicgS!^-— 

(ini9i5i 1 

(2) 119‘0 2 K. 543. 

■ (8) 119151 1 Ob. D. 58. 

(4) 11916] 1 K. B. 268. 
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Crown anti so entitled to tile a criminal 
appeal or revision hut whoso license has 
been revoked before the appeal or revision 
petition comes on for trial could not be 
worse. In any view the revision peti- 
tion cannot be dismissed as contended 
for by the Crown Prosecutor and Counsel 
for the accused. It can at the most only 
be ordered to lie over till the end of the 
wav. For the reasons already given. I am 
of opinion that it is open to tho High 
Court to dispose of the criminal revision 
petition against the order of discharge on 
the application of the custodian of enemy 
property. I overrule the preliminary 
objection and shall proceed to deal with 
the case on the merits. 

As the learned Chief Presidency Magis- 
trate heard all the evidence adduced by 
the prosecution and has written an order 
giving his reasons for not acting on the 
prosecution evidence, oral and document- 
ary the order though not technically an 
order of acquittal should in my opinion 
be dealt with on the same principles as 
would be applied to a case of acquittal. 
There is in my opinion very little differ¬ 
ence in substance between the case of a 
person who has been discharged after all 
the prosecution evidence has been taken 
and weighed by the Magistrate and that 
of a person who is acquitted after acharge 
has been framed. In the former case 
the Magistrate considers that the prose¬ 
cution evidence is so weak that there is 
nothing for the accused to meet and in the 
latter case the evidence, though sutiiciently 
strong to call upon the accused to meet 
it, has, in the opinion of the Magistrate, 
been met by the defence. There is no 
reason why different tests should be 
applied in revision or why an accused 
against whom the prosecution evidence is 
weak should be in a worse position 
than one against whom it is strong enough 
to warrant a charge being framed. Tho 
observations in Emperor v. Kiru (5) are 
in point. 

In tho case of revision petitions against 
orders of acquittal Courts have been 
either unwilling cr very reluctant to in- 
terfero in revision at the instance of pri¬ 
vate parties. Thandavan v. Perianna 
(6;, Heera Bai v. Frnmji Bhikaji (7), 
Sheikh Aminuddin, In the matter of (8). 
"WtlOlll 111 - CJ. 132(P. B.j. * 

(0) U6911 14 Mad. 868. 

(7) [1801] 15 Bom. 3i0. 

(8) [1002] 24 All. 340. 


Emperor v. M<ttliir llolhah (9) and Fauj 
dor Thiikiir V. Kdsi Chovdliuri (10). It 
is well set-lied that Courts will not in¬ 
terfere, when thci'P i.=« no clear error or 
defect in the proceedings (.f tho lower 
Courts which lias ri'?ulte<l in grave in¬ 
justice but tho question is merely one us! 
to appreciation of doiihtlul evidence. I| 
need only refer to Sn>nii Gounihn, In re 
(ll), Emperor v. Miidar lUihlmh (9), 
Favjdor Tiuikur v. Kmi Chnwlliun (lO), 
yialesd Padinjachi, lure (12), Emperor 
V. Lakshminarayana Aiyar 
had Muvicipalitjj v.Magaiilat Kushaldas. 
(l4) and VeUayanambalam v. Soldi 
Servai (15). I am of opinion that a rule^ 
equally strict should be applied to cases 
of revision against orders of discharge 
based on a consideration of all the pro¬ 
secution evidence, when no evidence has 
been shut out and there is no illegality 
or irregularity in tlio 'procedure adopted 
by the Court. 

Applying those considerations to the 
facts of the present case, 1 do not think 
I ought to interfere with the order of 
discharge. So far as the charge of cheat¬ 
ing is concerned, I do not think it has 
been satisfactorily established before the 
Magistrate that the accused, when he 
asked the complainant to send the dia¬ 
monds, was unable to pay for them. The 
arrangement between the parties was 
that he was to have credit for £7,000 
and that be was to pay Rs. 6,000 a week. 
The complainant admits that till Febru¬ 
ary 1917 the accused was making pay¬ 
ments regularly and tliat in February 
complainant raised accused’s credit to 
£7,000 and gave him additional facilities 
for payment. It is not alleged that when 
the accused asked the complainant to 
send him the parcels which formed the 
.subject-matter of the complaint, he had 
dishonoured any of the Hundis drawn on 
him by the complainant. The fact that 
he was in tinaooial difficulties in July 
would not necessarily show any dishonest 
intention in April, especially as the ac¬ 
cused to the knowledge of the complain¬ 
ant used to sell diamonds to other parties 


(9) [19021 25 All. 128. 

(10) [1915] 4 * Cal. G12=2? I. C. 186. 

(11) A. I. R. 1914 Mad. 628=88 Mad. 1028=23 
1. C. 188. 

(12) [1915) 29 I. 0. 830. 

(15) 5 Griml. Law Review 76. 

(14) [19071 9 Bom. L. R. 166. 

(16) [19161 89 Mad. 605=30 I; 0. 162. 



{ Madras 


1919 


Tayaramma V. SlVAYYA (FB) 


anti remil moneys out of the sale.pro- 
<;eeils whon the Ilundis fell due. 

As regartU tlie charge of criminal iiiis- 
.ppropriation in respect of parcels 4G95 
and 4690, these diamonds are melee or 
small diamonds. There is nothing parti¬ 
cular by \vhich they can he identified. 
It is diliicult from the complainant’s evi¬ 
dence or the documents filed by him to 
arrive at any date from which it can be 
reasonabh’ certain tliat the diamonds 
pledged by the accused are the diamonds 
which were sent hy tlio complainant in 
pack'ifes iixMii!) ered 1095 and 4G90. I 
attach ver\’ title importance to the evi¬ 
dence addiiccd by the complainant as to 
the accused having orally admitted his 
iiaviug pledged tho diamonds. Such evi¬ 
dence is easy to adduce and diliicult to 

* 

rebut. I agree with the Chief Piesidency 
Magistrate that no prima facie caso has 
been mado out as regards parcels 4095 
and 4090. 

Turning to parcels 4665 and 4()06 the 
learned Magistrate, though admitting that 
the case was somewhat stronger, was not 
])reparod to accept the evidence of the 
complainant that the parcels pledged with 
]?. W. 1 were the diamonds sent by liim. 
lie observes; 

"lu Court r. \V. Xo. 2 (tbe complainant) has 
hein put to several tests to see if he can identify 
I he stones uow before the Court as those dcs- 
'■ril)ed in his mixture book, but I am bound to 
say lliut though he has made a good bid for it, 
he has failed to satisfy me that he can with ab¬ 
solute certainly describe his own diamonds, and 
even the prosecution does not press this point in 
the identification of stones.” 

The Magistrate also believed that the 
letters of hypothecation were genuine 
and was of opinion that there was a dif¬ 
ference between the number and weight 
of tlie stones sent by tho complainant 
and those pledged by the accused. The 
case as regards those stones was fully 
argued by both sides, and giving it ray 
best consideration I cannot say that there 
is any such error or defect in this judg- 
ment of the Magistrate as would justify 
me in setting aside the discharge and send¬ 
ing tbe case back for inquiry. If I bad 
to try the case as an Original Court. I 
would probably have on the materials 
placed before me framed a charge and put 
the accused on his defence; but the ques¬ 
tion is whether, sitting in revision, I 
would be justified in setting aside the 
order of the trial Judge who had the ad¬ 
vantage of seeing the demeanour of the 


witnesses and who was not favourably 
impressed with the complainant’s evi¬ 
dence. As a civil suit will probably be 
tiled, T do not think it expedient to go 
into the facts in detail or give my opi- 
nion as to the various points that have 
been urged. It is sufficient for me to say 
that tho present case has not satisfied the 
requisites laid down by the cases above 
referred to and I do not think it proper 
to reopen the inquiry. 

I therefore dismiss the petition, The 
diamonds which are with tbe pledges 
will be kept by them on the sanie terms 
as at present till 15th July. 

S.N. R.K. JleiitJon dismissed, 

A I R. 1919 Madras 854 
Full Bench 

Wallis, C. J,, Oldfield and Sesha- 
GIRI Aiyar, .7J. 

Villa Tayariimina —Plainti0'~Appel- 
laut. 


V. 


T • 

[Ckatakondit] Sivayya and others- 
Defendants- Respondents. . 

Second Appeal No. 484 of 1917, Deci- 
led on 30tb July 1918. against deerw 
of Dist. Judge, Cuddapah, in Appeal bwt 
No. 196 of 1914. . _. ^ 

Hindu law - Succeision 
becoming Mahomedan and marrying 
medan forfeit* by 

inlerett in her first ‘ 

[Pet Wallis, C. J. and OldJxeU. 

Ahjar, J. contra) Hindu Widow » R«' - 
Act (i856), S. 2-C«.le Di.abilil.e* 

Act (1850). fiiAMd 

Held, per C. f AyflUo 

[Seslxagiri Avjar, and marries 

widow, who becomes a Mahomedan * 

a Mahomedan, forfeits, by the the 

interest in her first husband’s estate ^ 2 ] 
general principles of Hindu law. L c.,itoo»n 
Per ira«i5. C. J.,- Oldfield 
Aiyar, JJ., dissenting).—The [ iS66: 

entailed by reason of S. 2, Mt . 

1 Mad. 226, Foil: 44 I. C. 299. c 2] 

Per Wallis. C. J. -Act 21 
relieved the widow of a Hindu . Hindu* 

her widow’s estate on her abjuratio gjute, 
ism, did not enlarge tbe nature o ^jj^even* 
so as to relieve her from forfeiture 
of her renouncing her status ggo 0 2l 

marriage. ,, her rc- 

The words “any are ^*^0 

marriage,” in S. 2, Act 16 of of % 

enough to cover tbe case of a ) pjgrriag* 
Hindu re-matryiog, whether or n oQstomo* 

would otherwise be prohibited /Whether the 
interpretation of Hindu law member of 

re-marriage was to a Hindu o [p 860 0^1 

another religion. tiosg is notaPP^j 

Per OlifMd. J.-Aot .16 of ie» 

cable to oases of re-marriage .^son of the 

the forfeiture is entailed only by 
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iQCompatibilily hetweeu the renunoiatioo of a 
•.vidow’s status and the retention of a widow’s 
estate. [PfiG2Gl] 

For SesJid^iri Aiiiar. -f.—The rule of Hindu 
law that a widow, who rc-marrios and is thus 
not true to the bed of her deceased husband, can¬ 
not inherit to his estate can be applied only 
when she is within the pale of Hindu law. Her 
re-marriage after apostaey cannot divest her of 
the right to inherit which subsisted to her at the 
date of her conversion to another relicion. 

LPSC2 C 1] 

M. 0. Partliasarathy Aiyongar and 
M. 0. Tirumalachariar—ior .Appellants. 
T. V. Suhha Row—ior Respondonf s. 

Order of Reference. 

Phillips, J .—In this case the sole 
question for decision is whether a Hindu 
widow, who becomes a Mahomedan and 
is then married to a Mahomedan, forieits 
by -her re-marriage her right to iior first 
husband's estate. There is no reported 
decision of this Court directly in point 
and the views held by the Calcutta and 
Allahabad High Courts are conflicting. 
In Matunyini Gupta v. Bam Button Bey 
(1) a Bench of five Judges of the Calcutta 
High Court (one dissenting) answered 
tiie question in the affirmative, by reason 
of S. 2, Hindu Widow’s Re-marriage .Act 
(15 of 1856), whereas the decisions of 
the Allahabad High Court are to tlio 
contrary effect [vide Ahdul Aziz Khan v. 
Nirma (2)]. on the ground that S. 2, 
Act 15 of 1856 is applicable only to 
Hindu widows as such and is not ap¬ 
plicable to Hindu widows who have 
ceased to be Hindu. Tt has also been 
held in Allahabad that 8. 2, Act 15 
of 1856 does not apply to the re-marriage 
of Hindu widows, who are permitted by 
the rules of their caste to re-marry [in 
Gajadhar v. Kaunsilla (3) and in }[ula 
V. Partah (4)1. In the latter case the 
Judges had hesitation in accepting the 
view, but followed the uniform course of 
decisions in their Court, Upon this latter 
])oint, this Court has taken a different 
view, and so long ago as 1H77 it was held 
in Murugayi v. Viramnkali (5) that a 
widow of the Maraver caste, in which 
caste re-marriage is allowed, who lias re¬ 
married, has no claim to the property of 
her first husband. This decision was 
based not on S. 2, Act 15 of 1856, hut 
upon the general principles of Hindu 
Law, The principle relied on in that 
(1) 118921 iO Cal. 286 (F. B.). 

13) U9181 35 All. 460=20 I. C. 336. 

(3) U9091 31 All. 161=1 I. C. 761. 

U) [19101 32 All. 489=6 I. C. IIC, 

(5) [1876] 1 Mad. 226. 


case was tliat a widow takes tlio life- 
iutorost of her dcco.ise<1 husband U|)on 
the fiction tlcit. .slu' is a surviving portion 
of her luisliiuid. 'I'his decision was 
followed by Siitid:tr.i .\i\ar. J., in Dor-ii- 
sii'iiintf Uiernu. In lo (6), Imt- lie veliod 
upon Act 15 of iSnO, and tiie '.run- view 
was hold in /I'li.wi/ .felt-tn }}c<jitw \\ Bom 
Suniii Simih (7) and in 1///;/' v. 
Govindn (8). 

Ill a recent case in this Court (Second 
.\pjieal No. 510 of 1010), Knninvi Chon. 
d-i]i/ht V. Knrnam NortiMniiyno (9), Si.-^ba- 
giri Aiyar and Napier, JJ.. have bdlowed 
the decision in Ahdu! Ari? Klimi v. 
Nirmo (2) and declined to follow 
?\latU)Hiini Gupta v. Bam Button Boy 
(l), as licing opposed to the ruliug of the 
Privy Council in Moniram Kolitn v. 
Krri Koiilani (10) that i widow does 
not forfeit her est ifco by ix-ajon of -.ub. 
.sequent unebastity. If liowover the 
piinciplo •>( Hindu law lelied on iu 
Jiluruiioyi v. Viromcikali (5) is to bo 
applied, i. o., that a widow continues to 
be a surviving portion of ber husband, 
her re-marriage, by which she becomes 
a portion of her new husband, does far 
moro to remove the fiction than mere 
unchastity. The question of whether a 
widow, who had been degraded or out- 
casted on account of uuchastity, forfeits 
ber interest was left undecided. The 
decisions in Murugayi v. Viramahali (5) 
.and subsequent cases do not appear to 
have been referred to in Second Appeal 
No. 1510 of l9lG [Karnan Chowdapjya 
v. Kornam ^araaammn (9)], which was 
app.irently decided solely on the cons¬ 
truction of Act 15 of 1856, and therefore 
I think it is advisable that the general 
question before us should be referred to 
a Full Bench of this Court for decision. 

I would like to add with respect that it 
appears to mo that even under S. 2, 
.Act 15 of 1856 a Hindu widow who ro- 
marries as a Alahomedan loses her rights 
to her first husband’s property. Tbero 
is nothing in S. 2 which restricts its 
provisions to the re-marriagb of Hindu 
widows as such, and I can see no reason 
for importing these words into the 
section merely becau.se the Act as a 
whole deals with re-marriage of Hindu 

(6) [19121 151. C. 602. ■' 

(7) [18951 22 Cal. 589. 

(8) 18981 22 Bom. 321. 

(9) 19181 44 1.0.299. 

(10) 18801 5 Cal. 776=7 I. A. 115=4 Sar. 103 
=3 Suth. 7C5 (P. 0.). 




‘in Madras 


\m 


TAYARAMMA V. fitVAYYA (FB) 


v ilfiun;. While the Acb as n whole is 
:n:en<letl to legali =0 widow re-marriagos. 
S.'2si)ecilieally jirovides that re-marriage, 
•lumgh, legal, shall entail a certain dis- 

•liiility, and this disability is not in 
terms restricted to a re marriage con¬ 
tracted while still a Hindu. But lor the 
widow’s conversion to Mahomedanisiu, 
her ro-marriage would entail forfeiture 
and thero is nothing in the-Act to suggest 
tliat such conversion is to remove her 
disability. If it were not for the decision 
in Second Appeal No. lo\0 of 1916 
[Kornam Choti-fhippa v. Kuruavi Na/o- 
samina (9)’ I would, with all respect, 
follow the decision of the Calcutta High 
Cour^ hut in view of that decision of 
this Court, J would refer the following 
question to a Full Bench; 

"Does a Hindu widow, wbo becomes a Mabo- 
medan and marries a Mahomedan, by her re¬ 
marriage forfeit her interest in her first husband’s 
estate?” 

Krishnan, J.—In the suit from which 
this second appeal arises, plaintiff sued 
for a declaration of his title to a house 
and for tlio recovery of its possession. 
The house originally belonged to one 
Pullayya, a kapu by caste, and on his death 
his widow, defendant 5, inherited a 
wndow’s estate in it under the Hindu law. 
Some 10 years before suit she became a 
Mahomedan and soon after, married, 
a Mahomedan husband in the nikka 
form. It may be mentioned here that 
kapus do not allow re-marriage of widows 
in their caste; but defendant 5 
married a Mahomedan. Plaintiff’s title 
is based on a sale-deed executed to 
him by defendants 4 and 5. The 
defendant 4 was the sole next reversioner 
of Pullayya at the time of plaintiff’s 
sale, but at the time defendant 5 remar¬ 
ried, he and bis brother, the father of 
defendants 2 and 3, now deceased, were 
the next reversioners equally entitled. 
The contesting defendants claim under 
defendants 2 and 3. The question, there- 
fore arises whether by her re-marriage 
defendant o forfeited her rights in her 
first husband’s property; for if she did, 
the plaintiff has got only defendant 4’s 
half share in the property; otherwise he 
will be entitled to at least a life-estate 
in the whole property and his suit in 
ejectment must be decreed in full. The 
lower Courts held that defendant 5’s re¬ 
marriage had worked a forfeiture and 
gave a decree only for half the property; 


plaintiff has appealed to us and has con" 

tended that there was no such forfeiture' 

The point for decision is thus, as stated 

bv mv learned brother, 

• « 

■'whetber a Hindu widow who becomes a Maho- 
medaii aod contracts a valid marriage according 
to Mahomedan rites forfeits her tights in her 
Hindu husband’s estate?” 

ft is conceded that her conversion did 


not per se affect her rights injuriously as 

thev were saved bv Act 21 of 1850. But 
• « 

it is argued for the respondents that a 
forfeiture was caused either by S. 2, 
Act 15 of 1850 or if that did not apply, 
by the ordinary Hindu law. The appli¬ 
cability of S. 2 may bo considered first. 
In doing so, it must be borne in mind 
that there are two different classes of 
widows with reference to whom the 
question has been considered in the de¬ 
cided cases—the one class consisting of 
Hindu widows who belong to castp 
which permit re-marriage of widows in 
the caste itself, the other class consisting 


of widows who originally belonged to a 
caste which did not permit such re-mar- 
riage, but w ho subsequently obtained the 
right of ro-marriage by conversion to a 
different religion. The cases of thew 
two classes do not seem to be 
and diff erent considerations apply. The 
widows of the 2nd class could have re¬ 
married only under the Act so long 
they remained Hindus, but they couldno 
longer do so after their change o 
religion; whereas the widows of ^ 
1st class need not, and usually 
take advantage of the Act to justify “ ® 
re-marriage at any time though tn®’^® 
nothing to prevent them from doing so* 
Judicial opinion has differed as to w 
ther when the latter class re-marries un 
a caste custom, the Act and particn ar y 
S. 2 thereof apply to them at all, v 
Bar Saran Das v. Natidi (H). 
v. Badha Rani (12), Gafadhar 
silla (3) and Mula v. Partap 
that they do not apply 
Govinda (8) and Duraisawmy 
In re (6) to the contrary. This 
need not, however be decided m 
sent case as it is one of a widow o 
2nd class. The above authorities n 
thus no direct bearing on the oas® ® 
in so far as they construe the ang 

of S 2 

In the case before us we have ( 

sid er whetber S ^ «vpplies to tt_g——— 

“(ll [18891 11 All. 830. 

(12 [1898] 20 All. 476. 
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widows of the second class re-marrying 
according to their new religion and if so, 
whether we should adopt a strictly lite¬ 
ral construction of the section or a liini- 
ted one contining it to cases of re-mar- 
riage under the Act. The autliorities 
bearing on the point are (l) a Full Bench 
decision of the Calcutta Higli Court in 
Matiinfjini GupUi v. Ram RuUon Roy 
(l), where <a majority of .fudges held that 
S. 2 applied and the subsequent marriage 
caused a ferfeiture, (2) a decision of a 
Bench in Allahabad in AWw/ Am Khau 
V. Nirma {2)and(3)a decision of a JUench 
of our own Court in Second Appeal No. 
1510 of 1916 [Earnam Chou'daiipa 
V. Karnam Narasamma (9)1 (not yet re¬ 
ported), both of which held that S. 2 
did not apply. After a careful conside¬ 
ration I am inclined to follow the latter 
view. 

It seems to me that having regard 
to the scope and object of the Act as 
stated in the preamble and seeing that it 
is a purely enabling Act, its provisions 
should not be applied to affect the 
property of persons who do not and 
could not take advantage of it. 
Defendant 5 having remained as a 
Mahomedan had nothing to do with the 
Act. But it is argued that though this 
may be so, the language of S. 2 is wide 
enough to make it applicable independent 
of the Act itself. Ordinarily the provi¬ 
sions of an Act must be construed with 
reference to its scope and object. We 
must therefore see whether the language 
of S. 2 is clear enough to justify a de- 
parture from this rule. If we turn to 
the section it speaks of forfeiture on "re¬ 
marriage". Does it mean re-marriage in 

any form whatever or only re-roarriage 
under the Act? I am inclined to think 
it is the latter. It will be seen from its 
language that a strictly literal construc¬ 
tion of tlie section will make it appli- 
cable even to a Christian or Maliomedan 
or other non.Hindu widow who was 
never a Hindu at all, but who happened 
to inherit by virtue ol a will of ber bus- 
band or other testamentary disposition a 
liniited interest in his property, without an 
express permission from him to re-marry. 

I take it no one will contend that the 
section should be construed in this very 
wide manner to include persons who wore 
never Hindus at all. It is clear therefore 
that some limitation must bo placed on 
the words of the section and the only 


logical way to do it is scorns to mo, to 
tako tho scope and ol'iect .d l,lm Act and 
constrno tlio sertion acccidingly. Wo 
must look to (.ho scheme of tho .Vet geiio- 
rally tu see what its scopes and object 
arc—See .Maxuoll nri Intci pict ition (jf 
Statutes, I'kln. o. p. (i'J ot seci. It is clear, 
as alreadv stated, that the .Vet is an on- 
abliiig one intended to remove dis-ihilitif j 
of certain persons in (ho mattor of ro- 
marriage and to give them now rights 
regarding it. \ reference to tho various 
sections of tho Act shows that tho scheino 
of the .\ct is that after aiitliori/ing re- 
marriage under S. 1, it deals with the 
conditions and consequences of such re¬ 
marriage in the following sections. The 
word "re-marriage" in S. 2 should there¬ 
fore I think be reasonably read as refer- 

• 

ring only to a re-marriago under the Act 
and not to any re-marriage whatsoever. 
In the judgment of the Full Bench in 
MatWKjnii Gupta \'. Ram Button Roy {l), 
there is no discussion of tho question at 
all. The learned Chief .Justice merely 
says: 

"Scctiou 2 includes all widows who ace within 
the .-icope o( the Act, that is to say, all persons 
who being Hindus become widows." 

Though this case was followed in 
Rasul Jehan Began v. Ram Surun 
Singh (7), the learned .Judges there based 
the forfeiture on the Hindu law and not 
on the Act. The reasoning in the Full 
Bench case in Vithu v. Govinda (8) has 
no doubt, a bearing on this part of the case, 
though that case itself is one relating to 
the first class of widows. Ranade .T., says 
that S. 2 should be construed literally, 
because 

"so far as the section is concerned, the law has 
only declared wh.it was an universal practice, 
and this fact must bavo been present to the 
mind of the legislature and explains the omission 
of all qualifying words." 

With all deference I um unable to fol¬ 
low this method of interpretation, nor 
am I satished that the practice of widows 
forfeiting their right in their first hus- 
band's property on re-marriage is so 
universal in India as is stated. If there 
are castes which allow widows to re. 
marry and keep their estates at the same 
time, and 1 am not sure there are not 
any, I can see no reason to think that 
.the legislature in enacting Act 15 of 1856 
intended to interfere with the rights of 
such widows. If S. 2 is taken to cover 
such cases, we cannot escape tho conolu. 
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<ion that; such ri<;lits are abrogated. 1 
tl>ink clearer and more direct language 

-liould hs required before such an infer¬ 
ence c a I'l he dr?.\vn. W ifch all respect, I 
am unable tc hdopL the reasoning uf the 
learned Judge. As already stated, lain 
inclined to follow the ruling of our own 
High Court in Second Appeal No- lulO 
of Ihlh [/Cuojonii Chovuhii>pa wKarnovi 
Narasaynma aud of tho Allahabad 
Court in Ahdiil Azit Khan \- Nn-ma,{'2), 
in so far as they hold that S. 2 does not 
aiiply to a Hindu widow re-nvirrying 
after conversiun: hut wiliiall rc'^ipcct, I 
am not iivopired t" follow them wlien 
they hold lull her tiiat no forleituro at 
all w:is caused i)y tb.e re-uiarrjagc for I 
am inclined to think tliat a forfeiture is 
caused iiutlor the Hindu law. I s'lall 
now consider this question. 

My learned brothers in the aliove second 
appeal hold that the decision of the Privy 
Council in Monirayn Kalita v. Keri 
Kolitani (10) is conclusive on tho matter 
as they treat the widow's re-marriage as 
amounting at the highest only to "being 
false to the bed of hor hii.sband," and 
they decided that’no forfeiture was there- 
fore caused. With all rcsiiect I am iin- 
able to follow this view. The authorities 
cited to us are all against it and they have 
not been considered by my learned 
hrotliors. The case of Mu-nujaiji v. Vira- 
viaJcali (O) held on a consideration of the 
principles of the Hindu law that in the 
case of a Maraver widow re marrying, she 
forfeited her life estate, there being no 
custom to the contrary in the caste. This 
view wasfollowedby the referring Judges, 
Wilson andBanerji, JJ.. Matungini Gupta 
V. Earn Button Boy (l), who state their 
reasons for their view in full and I 
agree with them and need not re-stato 
those reasons. In fact S. 2 of the Act is 
based upon a recognition by Tiegishture 
the at a Hindu widow’s estate is ordi¬ 
narily forfeited under the Hindu law by 
her re-marriage. This view and tho Madras 
case v^ere both followed by another 
Bench in Calcutta in Rasul Jehan Begum 
y.Bam Simi,n Singh (7). Forsome reason 
not apparent, the Allahabad High Court 
has not considered this position at all. 
The Bombay decision in yithuv.Govinda 
(8), as already pointed out, expressly pro- 
ceeded on the footing that tho usual prac¬ 
tice among Hindus was to treat the 
widow’s estate as terminated by re¬ 
marriage. The authorities, except the 


second appeal above referred to are all in 
favour of the view I am taking. 

I shall now examine the reasons given 
in Second Appeal No. 1510 of 1916 £!ar- 
nam Chov:da2)pa v. Karnam Barasamma 
(9) for the view taken in it. The Privy 
Council case will no doubt be conclusive 
on the matter if the view that the widow’? 
re-marri '.ge amounts at the highest only 
to the adoption of a life of unchastity is 
correct. With all respect I am entirely 
unable to endorse this view of her posi¬ 
tion. I tliink it is wrong to treat the life 
of a re-iiiarriol woman as necessarily a life 
of unchastity and iiobhiug more. There 
is a clear and Inroad distinction between 
unchastity and ve-mavriage: the former 
is an unceii iin and changeable course of 
conduct while tiie latter is a de&nitelegal 
step !)>• wliich tho woman ceases to be 
any longer the widow of the deceased. 
This is pointed out by both Wilson and 
Banerji. JJ, in Matungini Gupta v. Bam 
Button Boy il). An obversation inGaga- 
dhar v. Kaunsilla (3) may also be refer¬ 
red to. ft was suggested that the effect 
of the re-marriage should be considered 
from the point of view of the Hindu law 
and as that law does not recogmzeor 
sanction the marriage of a Hindu widow 
with a Mahomedan. such marriage should 
be treated as having no effect in changing 
the widow’s status. It seems to me t 
this is an erroneous way of looking at 
question. The status of an 
to he decided with reference to bis P^ * 
sonal law at the time. There 

doubt that after her conversion 00 * 0 °^ 

5 was governed by the 
as to her carriage—See S. lb. 
Courts Act.—and therefore hei" 
marriage was a perfectly valid one. 
can therefore, no longer i-d 

widow. A woman cannot ^ ^ 
woman for certain purposes an 
for others. I am therefore of 
her widowhood was terminated to 
poses and she cannot be treate 
unchaste widow’ under the Hindu • 

On this view the ?rivy Counca^.J^ 
easily distinguishable, as their 
were not dealing in it with a ca 
marriage at all. All that was no 
sary condition for the continuan 
widow's estate after 
but it was not decided that 
ance of widowhood itself was 
sary. Eelymg on the observe 
Prinsep, J., in Matungini Gup 
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Button Roif (1), it wag next urgetl that as 
the determination of the widow’s estate 
under the Hindu law on re-marriage is 
based on the legal fiction that she takes 
her estate as the surviving half of her' 
husband's body and as conferring spiri¬ 
tual benefits on him by her acts and 
as this bction comes to an end on lier 
conversion, it can no longer be relied 
on to divest her estate. The answer 
to this seems to me to be that the 
Hindu widow's estate is bv its verv 
nature an estate subject to limitations, one 
of which is a liability to forfeiture on 
re-niiirriage or cessation of widowhood. 
The condition is inferred from the origin 
of the estate aud is one that attaches it¬ 
self to the estate from its very cotncrjeoce- 
ment. 1. nless therefore the condition is 
abrogated by some subsequent event it 
must continue to attach to tire estate in 
the widow’s hands always. Act 21 of 
1850 which saved the estate from forfei¬ 
ture on conversion had no oll'ect on tliis 

condition and nothing else has been shown 
as affecting it. It is therefore not neces¬ 
sary to apply the legal fiction at the time 
of the forfeiture. It is true as pointed 
out by Prinsep, .1., in the same case that 
there is an anomaly in a widow losing 
her estate by her remarriage when she 
does not do so by leading a uotoriously 
unchaste life. But this anomaly exists 
equally in the case of marriage under Act 
15 of looO and under the caste custom. 
The existence of the anomah does not 
seem to me to be an argument against for¬ 
feiture on re-marriage. Such a forfeiture 
is consistent with the notions of the 
Hindus generally. 

For the above reasons I am of opinion 
that defendant 5, the widow in this case, 
lost her rights in the plaint house on her 
marrying her Muhammadan husband, the 
forfeiture being caused under the Hindu 
law and nob by S. 2, Act 15 of 1850. 
The question is an important one on 
whicli there has been a considerahlediffo- 
rence of opinion, and in fact we are dilior. 
ing from the view in Second Appeal 
No. 1510 of 1916 Karnam Chow^tappa v. 
Kainam Narasamma (9) as to the final 
result. I therefore agree to the order of 
reference to the Full Beneli proposed by 
my learned brother. 

Opinion 

Wallis, C. J.—I agree with the con¬ 
clusion of Krishnan, J. in his Order of 
Beferenco that, independently of S. 2, 


A (FB) (Wallis, C. .1) .Madras 

.•\ct 15 of 18.5»1, tlie widow of a Hindu 
forfeits her husi'and's ostato on ro-mar- 
riage. This wa-? in tnv opinion, docidoiby 
this Cour*^ in .V/'r.-n/.f//; v. V/r.iin'ikr’i 
(5), a deei.sioii wiiich, as i shall 
i)e9n re|)eatedlY approved in 'li!' ar.l 
otlier High Coint.s. That, dv^-i-imi 1.1 
not, as was contcnlol )>(3lore u-, pr )i-t.’cIj 
on any proof of a custom of forfeiture ' ii 
re-marriago in the particular b'^t' 

on general principles of Hindu !jaw,| 
though in support of its conclu.'ion the 
Court referred, as the Bombay Court i; 1 
in a liter case, to the fact that the ox- 
tensive inquiry, tho results of ohicli ;.r3 
lecorded in Steele's Hindu ‘‘.stes showed 
that among the very numerou . lasses of 
Hindus who practised re-marriag in t!ie 
Devcan such a forfeiture uas an inva-i- 
able incident of ro marriage I'-.llowiag 
and relying on the 'leoisioii of thl: 'J'/.ivl:, 
Wilson anl l>anerji, -hJ.. [jiumn'ii n 
iltipt'i- v. Rim Ii'illaii ii-T'/! (i) jn tli'di' 
Orders of Kefeience, to which they a lhe:- 
ed in tlieir subsequent judgment?, ex¬ 
pressed the opinion that S. 2. .Act 15 of 
1850 was merely declaratory, and the 
same view was expressed in BoinlJehon 
Begum v. Ram Suran Singk (7) and by 
Hanade. -T.. delivering the judgment of 
the Full Bench of the Bombay Court in 
I’/thuv. GovinJa (8). In liar Saran 
Das v. Nan>H (11), which was followed 
in Ranjit v. Radha Rani (12), it was 
held that a widow, who according to the 
custom of her caste was entitled to re¬ 
marry, did not forfeit her husband’s es¬ 
tate on re-marriage .on the ground that 
the case was nob governed by S. 2 .Act 
15 of 1850. The contention that the 
estate was liable to forfeiture indepen¬ 
dently of the section was not raised in 
those cases. When it was raised by 
Pandit Sunder Bal in Gajadlvirv. Kuun. 
silla (3), Stanley. C. J., and Banerji, -T., 
were inclined to accept it bub for the 
earlier decisions, as to whicli tliey again 
expressed their doubts inMulav. Partah 
{\), ami Abdul Aziz Khan v. Nir^ma (2) 
only followed the earlier decisions with¬ 
out comment. The dicision in Murmjaiji 
V. Veeramakali (5) lias therefore been 
approved by the Calcutta and Bombay 
Courts, and would have been approved 
by Stanley, G. -T., and Banerji, -I., in AIl- 
aliabad hut for the earlier decisions of 
that Court. 

I think we should bo very slow to inter- 
, fore with a decision which has stood so 
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lor*” '11 1 ^upi'ortod liy so much autho- 

rjfv.with srenb lespect I caniiot 

:ureo with the conclusion of a Bench of 

tiii' Coui't in Second Appeal No. lolO of 

1916 Karnam Chowdappa v. KarnamNa- 

rinammn (9J that it must be considered 

tu have been overruled by the decision of 

the Privv Council in Moniram Kolita v. 

* 

Ken KoUtan/ (10) that a Hindu widow 
does not forfeit her widow’s estate by 
rea>oii oi unchastily committed after suc¬ 
ceeding ro the estate. In jdutunijini 
Gunta V. Bam liution R>ai (1) that con- 
tention was overruled liv Wilson and Ba- 
nerii fl,, with whom 1 respectfully 
agro. , Nu .[uostion of le-marriage was 
rai^>ed before the Privy Council and, as 
ol'-orved by W’ilson, J., there is a very 
broad distinction between misconduct on 
the part of a widow as a widow, and her 
ceasing to be a widow. In this state of 
the authorities I think the decision in 
Mnrugayi v. Veeramkali (5) ought not 
to be overruled by this Court. Consi¬ 
dering the question apartfrom authoiity, 
I am of the same opinion. In his prin¬ 
ciples of the Hindu Law, p. 173 (Edi¬ 
tion 1), Mr. Ghose cites a text of Manu, 9, 
191. 

"iJut it two (sous) begotteu by two (differeut 
men) contend for the property (in the bands) of 
their mother, each shall lake, to the exclusion 
of the other, what belonged to Ids father.” 

.\nd he also cites another text to the 
same effect attributed to Vishnu but not 
to be found in the recension that has come 
down to us. These texts can hardly re¬ 
fer to the estate which the widow took 
only in default of male issue. But what¬ 
ever may have been the rule in archaic 
times when re-marriage was permitted, I 
think, considering the ideas which in 
later Hinduism underlay the prohibition 
of widow re marriageas far as possible 
and the encouragement of Sati, that the 
retention by a widow of her deceased 
husband’s estate is altogether incompa¬ 
tible with her renunciation of her status 
as his widow; and I respectfully agree 
with the opinion of the Bombay High 
Court in Vithu v. Govitida (S) that the 
invariable rule among so many castes 
in the Deccan that re-marriage, when 
permitted entailed the forfeiture of 
the first husband’s estate, is merely an 
illustration of that essential incompa¬ 
tibility which was again recognized 
by the Legislature when it enacted 
Act 36 of 1856. As regards Act 21 of 


I'^oO I agree with the opinion of Wil¬ 
son, J., in Matungini Gupta v. Bam 
Hutton Roy (l) that though that Act' 
relieved the widow of a Hindu from for¬ 
feiture of her widow’s estate on her ab- 
juration of Hinduism it did not enlarg^ 
the nature of that estate, so as to relieve' 
her form forfeiture in the event of her' 
renouncing her status of widow by re-i 
marriage. 

The construction of S. 2, Act 15 of 
ls56 is not free from difficulty and has 
occasioned much difference of opinion 
but on the whole I hesitate to differ 
from the liberal construction put upon 
the section by the Full Benches of the 
Calcutta and the Bombay Courts. The 

words "any widow.upon her te-j 

marriage" in S. 2 are I am inclined to 
think wide enough to cover the case of 
any widow of a Hindu re-marrying whe¬ 
ther or not her marriage would other¬ 
wise be prohibited by any custom or in¬ 
terpretation of Hindu law and whether 
the re-marriage was to a Hindu or to a 
member of another religion. As observed! 
by Wilson, J., the Legislature was well 
aware of the existence of such re-marria¬ 
ges by the widows of Hindus, and mnst 
i think have considered that the case for 
enforcing the forfeiture on re-marriage 
was is in the first case as strong as and id 
the second case much stronger than in 
the case for enforcing it as regards the 
re-marriages which were 
S. 1. The words "any widow m o- 
are certainly wider than was necessary, 
if it was intended to confine the 
tion of the section to the last mention 
class of marriages only. Having 
to the generality of the language, 
fact that the section was in 
though not in form declaratory, 
incongruity which would result ro 
holding re-marriages by the 
Hindus to persons of another religio 
be outside its scope I think tho 
extensive and beneficial 
should be adopted. On both S''® . 
therefore I would answer the que 
in the affirmative. , ^ 

Oldfield, J.- We have been 
answer the question referred in t 0 
mative (l) with reference to S. 2, 
of 1856. and (2) with reference only 
Hindu law. I regret that I cannot coo^ 
cur in the judgment just deliver 
adopt the first of these grounds o ^ 
sion. The section is worded gon 
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as dealing with the rights and interests 
of any widow.” One construction of 
this expression that it includes widows 
of whatever nationality or creed, has 
not been pressed and is excluded alike by 
the language of the preamble of the Act 
to which I return and the incongruity 
of the results which it would involve. 
We have thoo to assume that the widows 
in question were originally Hindu willows 
and to choose between the contentions 
that the section relates only to those who 
re-rnarry as such or that it deals also 
with re.marriages after aposfcacy, solem- 
nisjed by the rites of other creeds. 

It would follow from the latter con¬ 
struction that the Legislature intended 
to deal in Act LO of 1856 with the |)ro- 
blem not only of Flindu wjilow re-inarvi- 
age but also of disability due to 'renun¬ 
ciation of or exclusion from the commu¬ 
nion of any religion” with which it had 
dealt recently in Act 21 of 1850. Yet 
the later Act contains no reference, ex- 
press or implied to the earlier although 
the former declares and the latter ex¬ 
empts from forfeiture and although re- 
marriage the event contemplated in tlie 
one would in many cases be connected 
closely with the renunciation or exclu- 
sion dealt with in the other. So also the 
preamble to Act 15 of 1856, which is full 
refers only to Hindu widow.s to the ad¬ 
visability of enabling Hindus who may 
be so mindel to adopt the custom of re¬ 
marriage and to the justice of relieving 
such Hindus and removing obstacles to 
the re-marriage of Hindu widows and 
the references to Hindus in Ss. I, 3 and 
6 are clear the last in which Hindu cere¬ 
monies are prescribed being particularly 
unambiguous. The wider construction 

for which plaintiff contends basin fact 

been based on no explicit extension of 
the subject-matter of the Act to widows 
in the other sections which no doubt in- 
elude S. 2 and only on the general refer¬ 
ences in them. In the circumstances, 
these references must in my opinion be 
leadas qualified by the contaxt. Thecon- 
joctureof Wilson. -T.. ioMalufigini Oupla 
v. Ham Hutton Hoy (l) that they were in- 
tended to apply to the class of widows 
who change their faith eeema to rno 
(with all respect) unwarranted, since, as 
the learned Tudge observes, the Legislature 
knew, not only of the existence of such 
widows, but also that they could alreily 
marry again without its assistance; and 
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there is no ioa^.)ii for tho as-Jumpliun 
that it intondoil to deal with tlioir jiosi- 
tion in an onactmorit passed state My to 
give such assislanco to widow.s, who re. 
quired ;t. I am, tlioreforo constrained to 
hold that tho Act is inap[)lic diio to tlio 
present case and to turn to i.he gcimr il 
law as a ground of decision. 

The Hindu Law is, as this and other 
High Courts have lioid since 
V. ViramaJ:,j/f (5). that a widow’s re¬ 
marriage entails fortoiture of her lius. 
Iiand s etsaf.e. And I respectfully agree 
with the leirnol Chief .Tustico that there 
is no reason for departure from tliis long 
current of authority. But those cases 
dealt with re-mirriage by the widow as 
a Hindu; and it isargued that re-marri- 
age, even after the widow's conversion, 
with the ceremonies of her new faith 


must bo regarde 1 , as it would be by Hindu 
Law. as no marriage and the widow's 
conduct as mere iiiicliastity. which with 
reference to .Vn/iirom Kolita v. Keri 
Kolitnni (lO) entails no forfeiture. Tin’s 
view has been taken lately by a Bench of 
this Court in Seiond Appe.al No 1510 of 
1916 [Kiirnam Cliowdappa v. Earnam 
Nara^amma (9)] and is regir.lef by 
Seshagiri Aiyar, .T, in his julgmenb, 
which I have had the advantage of read^ 
ing, as consistent with tho decision in 
Sufidan Letfini v. Pitamhuri Letani 
(Id). But with all respect. I cannot 
follow this application of the authorities. 
The last cited dealt with a case of real 
unchastity, since tlio person concerned 
was not a widow, but had gone through 
a Mihornelan ceremony of n}arria «0 
after being deserted, not divorce], by her 
Hindu husband, who was still alive. 
And in Moniram Kolita v. Keri Kolitanl 
( 10 ) there was no question of a re-marri- 
age, which could on any view be re- 
garded as legal, but only of a temporary 
illicit connection. The judgment is 
based on tho ancient texts and considera 
tions of convenience. But tho former 
wore not dealing, and in the state of 
contemporary society could have no 
occasion to deal, with non-Hindu re 
marriages, and the latter, based on the 
insecurity of titles created by the widow 
if they ooul.l be disturbed on proof of 
immorality, which is essentially secret 
and which the reversioners would be in 
terested to promote, are irrelovant. when 
the quoatmn is of a connection, contraofc 
(13) IJ'JOS) 3-2 Cal. 871. ■ ' - 
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1 :ti!a aiiMiorij'.e:' Ijv tliegener;'.! 

cU'ei- no general opinion at 


j vog'iviling tl'i6 etlect of the iiiaiii- 

of Hindu v\ith a uon-Iiindn woman 
c; Mm position of their issue. In the 
c.i'O heforo us, authority being wanting, 
it is 'suilicient for rue to express my 
respectful concurrence in the ground of 
decision proposed by the learned Chief 
.Justice, the incompatibility between re- 
n .-ncialion of a widow s ‘Status and reten¬ 
tion Cl a widow's estate; and I do so tbo 
more willingly, becaiiae I cun thus avoid 
the conclusion that a marriage invalid 
for ono purpose, although it is valid for 
all others. 

F woull answer the question in the 
aliii iii-itive. 

Seshagiri Aiyar, J.—I regret I am 
unahlo to agree with the conclusion of 
the learnod Chief Justice and OldBeld, J. 

1 do not wish to add much to the 
judgment of myself and of Napier, J. 
in Second Appeal No. 1510 of 1916 
[Karnam Chowtlappo v. Karnam Nara. 
mvwn ( 9 ) 1 , on the question whether 
s. 2 Act 15 of 1856 would deprive a 
Hindu widow, embracing Mahomeda- 
nism aud afterwards marrying a Ma- 
liomedan, of the estate which she 
inherited from her Hindu husband. I 
agree generally with Oldbeld, J.. on this 
question. The belief that a Hindu 
widow adds insult to the injury to the 
memory of her deceased husband by 
apostacy first and by subsequent marri. 
age with a person belonging to the differ¬ 
ent faith, is not a ground for reading 
into S. 2, Act 15 of 1856 words which 
jare not to be found there. The Act was 
lintended to give relief to a certain class 
of people and not to panalise others; and 
• Courts are not at liberty to supply a 
■defect of this kind by indirect legisla- 
^tion. I, therefore adhere to the view 
that I took in Second Appeal No. 1510 
of 1916 [Karnam Chotvdappa v. Karnavi 
Narasamma (9)] on this question. 

On the question of the applicability of 
Hindu law, I wish to make a few obser¬ 
vations in addition to what I stated in 
the second appeal already referred to. 
It is said that the Hindu law does not 
countenauca inheritance by a person \\ho 
has not been true to the bed of her de¬ 
ceased husband. I do not dissent from 
this view so long as it can be said that 
the party against whom this rule of Hindu 
law is to be applied is within the pale of 


that law. There is a great deal to be 
said for the position taken up by Banerji, 
J., in Gupta v.JRam Button 

lion (1) on the question of Hindu law. 
But it need scarcely be added that the 
Hindu widow who has embraced Maho- 
medanism and has married a Mahomedan 
is not subject to Hindu law. In Sundari 
Letani v Pitnmbari Leta7ii (U), the 
Court hatl to consider the case of a Hindu 
daughter who had become a Mahomedan 
and had subsequently married a Maho- 
raedan. The point was whether her 
children were legitimate and could in¬ 
herit to the estate of their Hindu grand- 
father: “The woman was abandoned but 
not divorced by her husband. Her 
position was thus stated by the learned 
Judges; “She is in the position of an 
unchaste daughter who could not inherit 
according to Hindu law.” I think the 
same principle is applicable to the widow 
in the present case. 

There are three incidents in the life of 
this woman. The first was when she 
inherited the estate of her husband after 

his death. In the Order of 
Krishnan, J., says that S. 2,^ Act 15 ol 
1856 is based upon a recognition by legis¬ 
lature that a Hindu widow’s eetatej 
ordinarily forfeited under t^® 

by her re-marriage. Even if I assenMe 

tlkview. I fail to see how this 
elusion touches a re-marnage while 
widow has become a Mahomedan 
It was contended that the 
Hindu widow to inherit her ^ ( 
property is dependent upon a 
Brahaspati to this effect; . 

“He who has left a widow suwving 

^The metaphor is 

que. But it would not be saf ® 

principles of law by parity J Granting 
from such a figure ^^witing to 

that the reason of a ference to 

her deceased husband m P ^.y « 
divided members of the oo-P ^^^ly 

based solely on this pnncip ’ . ^ 
apply to a state of thmgs 
into existence on the deattt jg^son 

band. At that moment eitbe 

of this figure of speech or ny 

the more prosaio whiob 

contained in Yagnyavalkya 

is to the following mother. 

“Wife (widow), ^anghter, fath«> fionilyh 

thers, their sons Gotra]a (of the 
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Baodbus, disciples and Brabmacliai'ins of tbo 
same school, each succeeding one heir in the 
abscnco of the persons immediately preceding 
him in the order of enumeration—this is tho law 
in respect of the inheritance to the property of a 
sonless deceased person of whatever casIo,” 

the widow inherifcod the estate. Tlie se¬ 
cond stage in her life was lier conversion 
to Mahomodanism which is found to 
have been subsequent to the death of her 
husband. If the Hindu law had not 
been legislated upon, there could liurdly 
bo any doubt that conversion to a dii'te- 
rent faith would have entailed forfeiture 
of the estate inherited by the woman. 
But Act 21of 18D0, which was’desigued to 
preserve tlie rights of persons who exer¬ 
cised their liberty of conscience in cnlor- 
ing the fold of another religion, main¬ 
tained the rights of the widow tocontinue 
in possession of her deceased husband’s 
property. S. 1 distinctly says; 

"So mucli of any law or usage ttitbm the tcrr>* 
torie^ of the Bast India Company as inflicts on 
any person forfeiture of rights or property or may 
bo held in any way to impair or atlect auy right 
of inbcritancG by reason of bis or her renouncing 
or Laving been e.xcluded from the communion of 
any religion ceases to be enforced as law in the 
Courts of the Bast India Company.” 

So under this Act the widow who had 
embraced Maliomedanism could not be 
deprived of the rights which she possessed 
prior to her conversion. Her inheritance 
subsisted. The third stage in her career 
was her marrying a Mahomedan. I fail 
to see how this step can deprive her of 
what she obtained under the Hindu law 
and what the legislature preserved to her 
under Act 21 of 1850. I am unable to find 
anything in the Hindu law or in Act 21 
of I860 which can have this effect. It 
is hardly necessary to refer to cases in 
which it has been held that under the 
Hindu law properties once vested in a 
male or a female cannot be divested by 
reason of the fact that if the subsequent 
state of life had existed at the time of 
the devolution of interest he or she would 
not have inherited the property. The 
well-known case of Moniram Kolita v. 
Keri Kolitani (10) laid down that prin¬ 
ciple in unequivocal terms. One sentence 
from the judgment may be quoted as 
bearing upon conversion: 

"The widow baa never been degraded or de¬ 
prived of caite. If she bad been, the case might 
have been diSereot, subject to the question as to 
(be construction of Act 21 of 1850; for upon de¬ 
gradation from caste, before tfaat Act, a Hindu, 
whether male or female, was considered as dead 
by the Hindu law. so much so that libations 


were directoil to bo offered lohis mane.A as tlioii”!i 
bo were iiatiinillv doad.” 

Following Hus decUioa :ill tho High 
Courts havo hold that property once ves¬ 
ted, under similar circumstaucos, cannot 
bo divested. In .l/;/7(f/./t lihiKjut v. Bliii- 
liii ii-i), wiiich was a case of a 

person becoming insane after iiilioritanco 
had vested in liiin. Chose. J., said that 
the principle of M<miram Kolitd v. Kt^ii 
Kolitani (iO) wasa|»plical>le to tliafc case. 
InSankii v. Puttnmma (15) tho same 
principle was followed. Deo Ki>ihen v. 
Buflh Prnkaah ilQ) is also to the same 
effect. Jt was a decision of five Judges 
and they affirm the proposition that un. 
(ler Hindu law subsequent conduct does 
not put an end to tho rights once pro¬ 
perly acquired. Mudi Singh v. Jai 
Singh (17) follows this ruling. Much 
reliance was place*! in tlie argument be¬ 
fore '13 on Miirniniiji v. I'lruinnhiJi (0). 
The judgment is based upon custom. U 
was the case of a person who was witiiiri 
the pale of Hinduism. I fail to see bow 
that case affects the present question. I 
may draw attention to the observations 
of Mr. Ghose in his book on Hindu law 
wherein he says that Manu does not lay 
down that re-marriage while still a 
Hindu would deprive a Hindu widow of 
the inheritance once vested in her. Al¬ 
though the principle of stare decisis must 
be respected, I am not satisfied that in 
the present case we would be violating 
the rule of law laid down in Murugayi 
v. Viramakali (5) by holding that the 
widow marrying a Mahomedan does not 
forfeit the estate which came to her from 
her Hindu husband. Moreover cases of 
this description are of rare occurrence, 
and when a very important principle re- 
lating to the applicability of Hindu law 
is debated, I fail to see how a decision 
passed 40 years ago on a different set of 
oiroumstances, can be regarded as binding 
authority with reference to facts of a 
totally different character. For all those 
reasons in my opinion the answer to the 
question must be in the negative. 

s.n./r.k. Answered in the 

affirmative. 

‘ 14)TT8961‘22 Cal. 8^7 

15) [18911 14 Mad. 289. 

1C) [1883] 6 All. 609. 

(17) [1908] 5 A L. J. 116. 
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run,T-Ii'R AND Kumaraswami 
Sasthi, IJ. 

inaiitha Bhatta — Plaintiff— Appel¬ 
lant. 

V. 

Jlavinamale Anantlta BJiultn and 
Pefondaiits- Hespondonts. 

S<^con'l Appeal No. 370 of 1917, Deci- 
dovl on Ith September 1918 against de¬ 
cree of Sub-Tudge. Soiitli Canara. m Ap¬ 
peal Suit No. 88 of 19l0' . 

Decree — Execution-Mulgeni tenant in 

South Canara -His claim to compensation 
for improvements cannot be attached and 

Tlio rUhis of Cl Aliilceui louaut in South Ca- 
niva >.uiie rt-the ni?,hLs of a tenant ia 

i-libir ;.:ui hiv cliim to compousalion for 
imnrovcni- 'it^. which is an iiichoata right and 
become^ P'rfected only at the time of eviction 

cannot b; attached ami sold m 

Bdlakrishiui Rolo a.ad Ramavath 

Suijir-iov Appellant. 

B. SAiinivia Bow~ior Respondents. 
JudgtTient —Tlie question is whether 
the right to improvements of a Mulgeni 
tenant can be attached and sold in exe- 
cution. It is conceded that bis rights 
are the same as the rights of a tenant in 
Malabar, and it has been hold by this 
CoMTtiuAchiUaw Kdli (D and Eressa 
Men07i V. Shamu Patter (2) that a right 
to compensation for improvements is 
merely an inchoate right svhich only be- 
comos pevfeotecl at eviction* It is a right 
to be enforced only at the time of evic- 
tion and the extent of the right is depen¬ 
dent on what may be the relations bet- 
• ween the landlord and tenant at that 

Ibime and also on the number and nature 

of the improvements in existence then. 

In the present case the lease, being per¬ 
manent, the right may never mature. 
Thie; being SO, ^ve musb hold that such a 
ri»ht cannot be attached. Whether in- 
dividual improvements can be attached 
and sold is a question which does not 
arise in this case and need nob be dis- 
cussed. The second appeal is dismissed 
with costs. 

S N /r.K. Appeal dtsmtssea. 


PUULIC rROSECL'TOR V. ShNNIMALAI 1919 

A. I. R. 1919 Madras 864 (2) 
Ayling and Keishnan JJ. 

Public Prosecutor —Appellant. 


V. 

Sennimalai Gounden —Accused. 

Criminal Appeal No. 503 of 1918, Cri¬ 
minal Revn. 235 of 1918 and Referred 
Cise No. 35 of 1918, Decided on 27th No- 
veniber 1918 against order of Sub-Divl. 
First Class Mag. Coimbatore, in Criminal 
.Appeal No. 15 of 1918. 

Penal Code {I860 ■, S. 225 (b)—Escape from 
custody is offence““Consent of custodian if 
immaterial 

All e.scapc from lawful custody is nonetheless 
na offenco uudor sections •225*B, because the es¬ 
cape was effected with consent of the custodian. 
For the purpo.ses of the section, the consent and 
U'i-glect of the custodian are placed on the same 
footing. IS Mad 401 and 31 Mad. 271 Foil, 7 
I. C S02.nof Appr. tP86iC2] 

Public ProseclUo) —for Appellant. 

Judgment.—We are bound by the 
(luthonty oi Queeu-Bmpress v. Miippo^i 
(l) and Public Prosecutor v Ramaswami 
Kouan ( 2 ), both of which place the con¬ 
sent and neglect of the custodian on the 
same footing- These rulings have bean 
distinguished by Kvishnaswami 
in Public Pros^cafor, In re (3), but wit 
all respect we do not think the groun o 
distinction is sound. We may refer o 
the wording of S. 221, I P. 0. as i n • 
trative of the meaning to be given to tne 

word “esepe” in P. 225 B., S 22 

of a public servant who jgi 

suffers such person to escape, 
strongly suggests that an escaped 
tbeless an escape, though , lUg 
the consent of the custodian, bn 
terms of the warrant in i'b'® to 

process server was only 
release the judgment-debtor on 
receipt of the decree araonot. . , . .1 
set aside the order of the Sub-Di 
Magistrate and restore the conv 
but we reduce the sentence to , 

of imprisonment ahead 5 ' undergo 
is, in our opinion, sufficient. 

s.n./r.k. Conviction restored 


(1) 118841 7 Mad. 545. 

(2) U8981 21 Mad. 138, 


(1 

(2 

(3 


U8951 18 Mad. 401. 
[19081 81 Mad 271. 
[1910] 7 I. 0. 392. 
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Sadasiva Aiyar and Napier. .T.T. 
Chinnaswomi Pillai and onolher — 
Plaintiffs—Appellants. 

V. 

Appasioami Pilhd and lUiother—De- 
I'endants—Respondents. 

Second Appeal No 31-15 of 1917, De¬ 
cided on 2fith July 1918, against decree 
of Dist. Judge, Trichinopolv, in A. S. 
No. 376 of 1916. 

Hindu Law—Widow—Surrender by widow 
and daughter in favour of next reversioner 
with reservation for maintenance is valid. 

A surrender by a Hindu widow and her 
‘laughter of tbcir life-interest in the property of 
;lie last male owner in favour of the next rever¬ 
sioner, with a condition tliat they should be 
•.iiaintained by the latter, is valid and operative 
iiid accelerates the inheritance of the reversioner 
making bim full owner of the propertv on that 
late, _ IP 865 0 21 

Per ti't h'-ii a ■Aimr, J. (A'apier, J. dtihii- 
.tnfc). -The prinrifil.) ihii oiierou-; ohi^aHons 
iltached to a 'iirr' iubr b-. a widow will invali- 
Jate the siirrendcr does not apply to the case of a 
laughter who inherits as next heir, '['be only 
ionditioD which can be impo-ecl on priuciplc upon 
iny female heir oMior than the widow is th.it 
•die surrender sb-juld be of the whole estate. The 
ict of a flauglitcr who. beiug the next heir, sur¬ 
renders the whole esUle, vest- llie absolute in¬ 
heritance in the next male heir, even if she 
.•eserves as con ^deration for her surrender the 
.ull enjoyment of the property duriug her lifc- 
-ime. [P%0C2] 

PerSada?tr'i Ai’/nr, J.—.K stipnUtioii for her 
jwu maintenance by the widow will not affect 
'.he legal result of the surrenders. A Hindu 
ieinalc who surrenders an estate docs not become 
civilly dead from the date of the surrender for 
any purpose, except for making the person in 
whose favour the surrender IS made heir to her 
husband’s estate. [P $66 C 1] 

Per A’opicr, J .—A surrender by a limited 
female owner need not necessarily be in favour 
■of the next heir if that heir agrees to be passed 
ever, and it is immaterial whether the next heir 
.sa party to tha deed of surrender or executes a 
Iced of surrender for herself or simply consents 
to being passed over. [P 867 C 1] 

Whore an arrangement made at the time of 
surrender, though retaining a benefit for the 
person surrendering or even conferring a benefit 
on some person not entitled, is an, obviously f.iir 
and Just arrangement for the maintonanco and 
benefit of the person surrendering, then the sur¬ 
render is not vitiated by the arrangement. 

[V 867 0 21 

T.R. Ramachandra Aiyar &aiT. li. 
Knihnu^toami Aiyar—hr Appellaota. 

P. Nagahkusanam—hT RespoDdeots. 

Sadafiiva, Aiyar J.— The plaintiffs 
are tlio appellants. On the date of the 
suit they wore the reversionary heirs of 
one Ghaniram IMlIai who died in about 
1890, leaving a widow as his next heir 
and a daughter as the next expectant 
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boil after tlio widow. A son was born 
to the (huishlur in 1^:13. When ho wa^ 
a Near old the widow imil tdio daiishlor 
executed tho .-urron lor doel i;--. i, dated 
2n(l April IHIf-l. in his favour, ho Imin- 
represented hy his fatiior and ^^uaidi.in, 
defendant 1. I'hat docuniont wh^j a cjiu- 
pletesurreu'lerof all the ri'..:htsof tli- tw( 
executants in tlioo>tatc of the U-a nule 
owner Ghandram i’illai. Ihil (hern i-s a 
provision in the do unient f.hal. defen¬ 
dant 1 as guardiau of his infant son ,ui: 
the infant himself after he attained 
majority, should protect the two cxe- 
cutants meaning evidently that they 
should be maintained. The infant died 
about two years afterwards, .say iu 1896. 
and the plaintiffs now sue for the re¬ 
covery of the properties from defendant 1 
the widow and the daughter haviim died. 
The question is, whether tlie deed of 
surrender. Ex. 1. accelerated the inherii- 
ance to Chandram i'illai’s o.Ntate of dc- 
fondent 1 s infant son and made him the 
full owner of the proiierty on that date. 

That a widow could surrender her 
liinitted interest in her husband’s estate 
to the next reversioner so as at once to vest 
the property in tlie next reversioner is 
DOW settled law. provided that the whole 
estate is surrendered. The point argued 
for the appellants is. that the present 
case is not a surrender by the widow to 
the next reversionary heir but it is a 
surrender hy the widow and the next 
reversionary heir, wlio is also a female, 
to the second reversionary heir. Even 
regards the <iuestioD I think there are 
observations inMuhoju Kotnyija w'Mandi. 
(jondaCIt'iii/b'imoicli S'l-itri (l) : see also 
Proiah Chunder Hoy Clmirdhry v. Sree- 
mutlij Joy Monee Dabee (2) which esba- 
blisbes the rule of law that a surrender 
by a widow with the consent of the next 
female heir to the secondary male heir 
can 1)0 treated as a joint surrender by 
both and that such a joint surrender 
might he treated as a surrender by the: 
widow to the next fonoale heir, which' 
vests the property in the next female' 
heir for a moment, and an immediate sur 
render of the property so vested fora' 
moment in the next female heir by the' 
latter to the next male heir, the result 
being to vest an absolute title in the 
seoomlary mak heir. Next, it is objeeted 
that If the widow reserves any benefit for 

(1) L1916J 36 1.0. 407. - 

(2) 11864] 1 W. R. 98, 
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w lion i!'alvin;4 the suvren'iev the 
snn cst'Ui i< ii-' t one made in flood in 

conS'.nai.ce wiLh };'.e iirincipie? ot Hindu 
3a\v and henca i5 invalid. In tbc pre¬ 
sent case tlie widow stiiiulated that the 
male revei'sionoi s guardian and the male 
reversioner after attaining majority 
should support himself and her daughter. 
Taking first the provision for her own 
iijaintenanee 1 do dot lliink that a stijui- 
lation for her own maintenance hy a 
widow can afleet the Ic-gal result of tl:e 
surreudor. The language of the judg¬ 
ment ill .':>nri'7nulu N<iiflu v. 

(3) suggests that if a widow making a 
suii'cnder imposes on the reversioner no- 
tilling niore onerous than the obligation to 
maintain the widow, such a surrender 
would he valid and would vest the title 
in the reversioner. This is also in confer 
mity with the ].rinci[)le3 of Hindu law 
a surrender being allowed by that law, 
as stated liv Seshagiri Aiyar, J.. in 
Naciti<‘i']'>‘ Gouiiden v. lidiujusovn 
Gotuiden (A),\n order to give relief to 
female lieirs (supposed to be incajjable 
of prudent management) in respect 
of the management of the propeity. 

The theory that a widow becomes civilly 
dead when she makes a surrender has no 
basis in any text of Hindu law. The 
loose expressions in some judgments as 
to a widow being civilly dead, when read 
with the context, can mean only that the 
next reversioner succeeds in such a case 
as if the widow died at the moment of 
surrender. She neither actually nor 
civilly dies then. This is also clear from 
the expression about civil death being 
followed in one of the judgments by the 
illustration based upon the widow’s re- 
marriage. A woman who surrenders is 
iclearly not civilly dead for any other 
purpose than for the purpose of bringing 
in the next reversioner as heir at once to 
her husbands’s estate. She continues^ to 
own her Stridhanarn and the obligation 
of all persons who takes her husband s 
estate to maintain her, which is an abso¬ 
lute obligation thrown by the Hindu law, 
cannot be destroyed by her surrender 
thereof. She does not become a Sanyasi, 
because she surrenders her husband’s 
estate. She is entitled to acquire pro¬ 
perties, to retain her Stridhanarn and to 
bring suits, and she remains competent to 

(3) tl907] 80 Mad. 145. 

(4) U9153 26 I. 0. 767 (P. B,). 


enter into contractual and other legal 
td'ligations. 

Then coming to the provision for the 
maintenance of the daughter, the daughter 
is not (like the widow) under the Hindu 
law obliged even as a moral obligation to 
starve and stint herself because her father 
is dead and she inherits her father’s pro¬ 
perty. The extension of the doctrine of 
the so called life-estate from the widow 
to the other female heirs is itself an uu- 
warrnted extension of the commeutators 
which however being the present law 
could uot be criticized to any useful 
purpose. When a daughter surrenders to 
tho next reversioner, it is arguable that 
even she should surrender the whola 
estate and sliould not retain any portion 
of the estate of the last male owner to 
herself in order to vest the full owner¬ 
ship in the next reversioner. But the 
principle on which it was held in Srira*j 
mnlu Naidu v. Andahimmal (l) that if 
tho widow imposes any onerous obliga¬ 
tions upon the surrenderee for her owdi 
benefit or for the benebt for her servants, 
or for charity, the surrender is not valid,) 
does not apply to the daughter who in¬ 
herits as heir. The only condition whicbj 
can he imposed on principle upon anVi 
female heir other than the widow is that 
the surrender should be of the wboIe[ 
estate, Whether therefore the case m 
Challa Subbiah Sastri v. 
bhiramayya (D), which *5, 

the decision in Sriramulu 
dalammal (3) and which held ® 
imposing of an obligation upon a 
sioner to convey back a «♦. 

property to the widow’s brother 
invalidate the surrender, can , 
ported or not—in parenthesis I ni 

state that that case and the case o 

Brahmanaihudu v. Kareti 
(6) have been followed even to 
tent by a very recent case: 
nayyax. Gangayya (?), decide 
Hahim and Srinivasa A^'anSar, • 
clear that the act of ^whole 
being next heir, ia 

estate, vests the absolute m g^ived 

the next male heir even if saf jbe 
consideration for her warren 
full enjoyment of the P^P ^ gg^^nd 
her lifetime. It follows t a 
appeal fails and isdU m^^^^^^ 

(5) 119083 31 Mad. 446. 

(6> 11913] 17I-C-4S7- 

(7) Appeal No. 878 of 1916.- 
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Napier, J—I a^ree that this secon.l 
apjieal fails. I havo had considcrahlo 
(lilliculty during tho hoaringof this appeal 
in ascertaining what are tho true limits 
[laid down in the cases to the right of 
surrender. I think that it is clear on tlie 
latest autlioritios that the surrender need 
nob he delinitely to the ne.xt heir if that 
next heir agrees to bo passed over. That 
has been decided in Muhuju Kolai/ya v. 
Mvdigonda Chandravioioli Sastri (1) and 
in Satijalakshmi Nara!/a7in v. Jagunna- 
dhatn (8j, and it seems to me to he im. 
material wlietlier the next heir is a i)arty 
to the deed of surrender or executes a 
deed of surrender for herself or simply 
consents to being passed over. The difli- 
culty I have found is on the question 
whether an agreement for maintenance 
by tho person who is passed over is sulli- 
cient to invalidate tho transaction. Now, 
it is perfectly clear that according to the 
school of thouglit which is to he found 
in the reasoning of Sankaran Nair, J.. 
in Ckalla SiibbioJi Sastri v. Palury r.U- 
tnbhiramayya (5), it is absolutely im- 
material what reservations are made at 
tho time of surrender by a widow or in. 
deed by any person surrendering. The 
view taken by him is that you have to 
treat the document of surrender by itself 
and when once tho estate is vested, it is 
immaterial wlietlier or not by a contem. 
poraneous agreement provision is made 
for returning even a greater portion of 
the estate to a person wlio may not even 
he in any way connected with theoriginal 
holder. Sankaran Nair, J., treats it as 
being analogous to an adoption with a 

contemporaneous agreement to transfer. 

Whether that analogy is sound.—and 
argumonta by analogy are frequently 
dangerous I cannot but view with alarm 
the proposition which comes to this, that 
a jierson holding a limited interest can 
enter into an arrangement with tho then 
existing next heir, who may bo in impe¬ 
cunious circumstances and prepared to 
lend himself to any arrangement for the 
sake of some ready money, by which tho 
greater part of tho property will he 
diverted from the person who at tho 
falling in of the estate would be entitled 
to the whole. 

As my learned brother hag pointed out, 
this view has been accepted in the cases 
reported as Karetli Drahmanaikudu v. 
^reli Mahalakshmi ( 6 ) and in Oopala 
11909] 4 I. C. 989. ‘ ‘ ' 


K) ishuoi/j/a V. (niiKiitjiuii ( 7 ). Speaking 
for myself, if siicli an invasion on tho 
whole (loctrim^ of surr.-n ier is !o receive 
tlio sanrtion of (ho Court.. I slumld like 
lo seo it so laid down by a I’ull IJonch of 
thi.s Court. There Imwover a inodiCied 
lulo to he siielb oaf: from these case-; 
whicli might ho that where tho arrange-' 
meat, although retaining a lienelit for 
the person surrendering or oven confer, 
ring a henefiton some person notentitic.l, 

r and just arraiigement 
for the nnintenince and benefit of tlie 
person surrondering, then the doctrine, 
that such a surrender is not vitiated by 
tho arrangement should he uphel.l. But 
that is not tlie view taken hy a very 
eminent Hindu Judge of this Court, Sub- 
ramania Aiyar. J., in Snramidii Naidii 
V. A}idalamiil i'i). Ho never considers 
this aspect of tho case at all anl he lavs 
down that if the sni render is rouplol 
with onerous conditions thrown on ilie 
person who.se estate is acechwMie,], li ibi- 
lilies which are nob such as would 
naturally levolve on him in connexion 
with persons to be benefited, that siir- 
render is bad. The cases he mentions 
are conlitions not only for the main- 
tenince of the transferor, who was in 

that case a widow, but also a condition 

to pay a sum of money to certain depen- 
dants and to maintain a charity for all 
time at a certain expense and on her 
death to make payments of different 
amounts aggregating to ooe-fourtlj of the 
estimated value of the properties. This, 
as far as I gather from the language used 
hy him in his judgment in Suhbiah 
Saslri V. Paluri/ Pattahhirfimaiiijii (5), 
would have been upheld hy Sankaran 
Nair, ,T., as a good surrender. Taking 
therefore this narrower vie.v of Subra"^ 
mania Aiyar, J., and applying it to this 
case as Nve are asked to do, do the fact? 
fall within the mischief of the doctrines 
My learned brother is of opinion that a 
surrender by a daughter reserving the 
right of maintenance woald be good 
although there is not the direct legal 
liability for the support of a daughter 
incumbent on the estate. 

I hesitate to express a definite opinion 
on that point. But the facts of this case 
being that the reservation was made by 
both the widow and the daughter in the 
dead of surrender and that it'was for the 
protection and maintenance of the mother 
of the infant child in whose favour the 
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,uiTcn'ler was ma'lc, I am inclined to 
'iiink tliat such a reservatiou is not 
Aithia the mischief of the doctrine laid 
down by Siibraniaoia Aiyar, J . and it 
•vould certainly be covered by the suj- 
i^estod modilicatioaof tae rule laid down 
in Challa Sii^fhiah Sostri v. Ptilnnj 
p.at'il'irmnninia {5). For these reasons 
I concur in bolding that the appeal 
should he dismissed with costs. 

s.N.;i!.K. Appeal dismissed. 

A. I. R 1919 Madras 868 (1) 

Ol.HFIl^LD, J. 

\'c)ikn tu^im/d, MalKilaldiviovma — 
Djfenlui!; -I’clitioner. 

V. 

Voihavniunnid/ llaj'imma and another 
-I’laintilt and Defendants — Opposite 
Parties. 

Civil Kovn. Petn. No. 178 of 1915, De- 
ci.led on 2nd March 1917, from order of 
Temporary. Sul) Judge, (nintur, in I A. 
No, 1115 of 1014. 

Civil P.C. (1938), 0. 20, R 12—Partition 
suit —Profits prior to plaint and subsequent 
toil —Howto be decreed stated — Inquiry 
ordered for later profits without notice to 
opposite party—High Court can interfere. 

loa paililion suit the award of profits prior 
to phiiut should -h' made in the decree which 
qives posssshoQ, that is. the final decree and the 
profitsaftor it in.ay ho the subject of a direction 
in tliat decree for an inquiry and of a separate 
lin.il decree after its conclusicn. ^Yhere an 
inquiry is ordered for later profits without notice 
to the opposite partv specifically, it is competent 
to the Hich Court to interfere under S. 115. 

^ LP 8C8 C 1, 2] 

P. Naghnhiishanom —for Petitioner. 

T. Prokafiavi—lor Opposite Parties. 

Judgment, — The preliminary and 
final decree passed by the lower Court 
seem to me to have been at least irregular 
in the provision they made respectively 
regarding profits before and after the 
beginning of Fasli 1317. Tlie suit was 
no doubt for partition. Bub it is not dis- 
puted that 0. 20, R. 12 applies. Under 
that rule the profits prior to plaint 
'should be decreed in the decree which 
gives possession, that is, in a parti¬ 
tion suit in the final decree ; and the 
profits after it may be the subject 
of a direction in that decree for an 
[inquiry and of a separate final decree 
after its conclusion. The lower Court 
icertainly erred in dealing with the ear- 
'lier profits in its prelimipary decree, 
though it may have been open to it to 
deal with the later profits either prior 
to or after the final decree. Two oon. 


sequences follow. Firstly no inference 
in favour of a conclusion that the later 
inofits had been refused should have been 
drasvn by i) 0 titioner from the irregular 
a.vanl of tlie ‘earlier. But secondly, on 
the view of the Court’s procedure most 
favoural)le to respondent, as it took one 
of two alternative courses in a\varding 
the later profits and that nob the one in. 
(Ucated by any issue already framed, it 
should have given petitioner clear notice 
of its inquiry. This it did not do. For 
the general notice relied on merely that 
which the parties had of the proceedings 
as pending in no way gave warning that 


the trial of an issue as to these profits 
was to take place at once and was not to 
be postponed until a direction for it bad 
been given in the final decree. The 
failure to give this notice seems to me a 
material irregularity, which justifies the 
application of S. 115, Civil P. C,^ 

It is srgued that this Court is asked 
to revise the lower Court’s order reject¬ 
ing petitioner’s application for an ameod' 
ment of the decree, nob the decree itself, 
and that the remedy of appeal was open 
to her. Bub owing to the lower Courts 
procedure she had no notice that the de¬ 
cree contained or was likely to contain 
anything siie could object bo. Her pe >- 
tion no doubt should have been ® 
and dealt with as for review of the de¬ 
cree, not an amendment. Bub it ooe 
tained all the allegations 
justify a review and they have been 
sidered by the lower Court. 

The result is that the lo^ei 
order is set aside and it is directed 
.amit I. A. No, 1115 of ,1914 tol 
with it as a review petition m tb 
of the foregoing with reference 
allegation that new and 
dence, which petitioner was no^t 
from adducing by any fault of e 
now available. Costs in this . 

the lower Court to date will be c 

the cause. ,, j 

s.n,/b.k, 


A 1,R, 1919 Madras 868 (2) 

Bake WELL, J- 
L. Abdul Sukur 

Secretary of Siai^’-Defendant- 
Original Civil Suit No. 326 o 
Decided on 10th January WAo* 
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(a) Income-tax Act (2 of 1866), S. 31 (3) as 
amended by Act (5 of 1916)—Effect of 
amendment is not only change in rate—It 
authorizes re-assessment. 

The chiiugc iulroduced by Act 5 of lUlO is not 
only of the rates of lax, but under the Aiiiendiug 
Act a re-assessinont of income may bo made. 

LP8G5) 0 1. 2] 

(b) Income-tax Act (2 of 1886), S. 31 (3)— 
Effect of Cl. 3 added by Act 5 of 1916 stated 
—Agreement subsists as to sums accrued due 
but not paid—Section is limited to sums not 
become payable. 

The effect of the now sub-S. 3, which was 
added to S 31, Income-tax Act (2 of 1880), is 
that a subsisting agreement for composition i^ 
put an end to on that date and any future agree¬ 
ment is put an end to when any further change 
of the rate of tax is made, The agreement still 
subsists as to sums which have become payable 
but have not been actually paid at the date of 
the change of rato. The words ‘as regards any 
tax not already due thereunder limit the opera¬ 
tion of the scctiou to sums which have not be¬ 
come actually payable. LP 809 C 2j 

L. A. Govinda Raghava Aigar and P. 
Tirumnlachnri —for Plaintiffs. 

Advocate General—ior Defendant. 

Judgment. —The question in this case 
{is what is the true construction of sub- 
,S. 3, S. 31, Income-tax Act of 1686 
.which was added to that section by Act 
j5 of 1910. The plaintilT entered into an 
'agreement for a composition of the tax 
payable by him prior to the amendment 
of the section and maintains that the ag- 
reement is still suhsisiintJ. at least to 
some extent, and that he is not liable to 
a rc-assesmont of his incotne. It Ins 
been argued that the amount of lax en¬ 
tered in the agreement was determined 
with regard to the vicissitudes of plain- 
tiff’s trade, which might yield less pro- 
Ota in one year than in another and that 
hardship is caused by exacting the tax 
for only a portion of the term 6xed by 
the agreement, which itself provides fora 
change of rate of tax, and that it must 
have been intended by the legislature 
only to alter the rate of lax and not to 
disturb the basis of the agreement, ’or in 
other words, not to reijuire a re-assessment 
of income. As pointed out by the learned 
.Advocate-General, the change made by 
|the Act of 1916 is not only of the rates 
pf tax but the new schedule prescribes 
DOW scales of taxation, so that the effect 
of the construction contended for would 
be to retder the new scales inapplicable. 
The subsection provides that 

“any agreemenl. . . shall be 'determined.by 

any change.in the rates at which the tax is 

Bsesfable." 

Uod the ordinary legal meaning of the 


word dcteiiiiiiu.'(r' is 'pi'l 
If tho argiimoiit of tho k-.arne l v.'-kil for! 
tho plaintill weio adtiprel tho wurd ‘ do • 
terminod mii't l-o real as "luodilied,” 
v.iried, ’ or limited'’ ami [ do noi Miiiik 
that auy reason has hec-n shown fur adop¬ 
ting sucli a construction. 


The object of the agreement of compru- 
miso is to avoid ro-ussesmeut in each year 
of the term mentioned in it, and tho tax 
is thus bxed for future years as well as' 
for tho year in wliich tho agreement 
is made, and tho iigrecment ascer¬ 
tains the tax payable in each ycarandj 
fixes tbo dale of payment, Tho tax 
therefore “becomes due” under tho agree¬ 
ment on a certain date. The Act of 1910 
came into force on Ist April 1916, and 
tho otVoct of’tho subsection is tint a 
subsisting agreement is put an end to on 
that date, and any futiiio agreeiiiet)t i.s 
imt an end to when any further charge of 
the rato of tax is made; hut Iho words' 
“as regards auy lax not already due 
thereunder,” i. o.. under the agreement, 
limit tho oiieration of tlie section to 
sums which have not hecomo actually 
payable, so that the agreement still sub- 
sists as to suras which have become pay¬ 
able but have not been actually [laid at 
the date of the change of rate. 13y tliis 
construction all tlie words of the section 
are given full effect, and the fact that 
hardship may bo caused to the plaintiff 
is DO reason for adopting a forced cons¬ 
truction. I answer issue o in tho 
affirmative. On this ruling it is unne- 
cessary to consider tho other issues in 
the case. The suit must bo dismissed 
with costs, lly agreement of tho par¬ 
ties Suits Nos. 32G. 33-1 and 333 of 1917 
are decided in accordance witii this judg¬ 
ment and they are also dismissed with 
costs. 


S.N./r.k Suits dismissed. 


A. 1. R. 1919 Madras 869 

Abdur Rahim, J. 

{Kamandur) KrisJinamachurlu—Veti- 
tioner. 

V- 

B. Danoji and others — Opposite 
Parties. 

Civil Revn. Petn. No. 1004 of 1917 Do 
oidedonl2th August 1918 to revise order 
tbo of Court of Dist. Munsif, Tirupati. 

(•)CivilP. c. (1908), O. 21. R. 91-C*n- 
eellstion of execution sale under R. 21 
without notice to persons in whose favour 



870 Madras CUNNIAH v. RAKGA3WAMI 


1919 


ratable distribution is tnade—High Court 
cannot interfere. 


Where an e:;ociitinD sale cnncollod under 
Iho cf 0. R. 01. vilbcut 

iiotieo to prisons having an order ia their favour 
t'-'i' late.ililo fii.^itributioa of the proreity, the 
(.'oiirt, iripa«siiis the order, craiiot be said to 
have faileil or declined to exercise a jurisdiction 
ve.'tod in it !)> law and the IliKh Court cannot 
interfere with the order in revi-ion. 

LP -^70 C d 1 


lb) Civil P C. < 19081), S. 15, Errorlninter- 
prelinr: section Is not failureof juri sdiction. 

A mere error in tlie interpretation of a section 
i< net a i.iiluro to exercise jurisdiction williin the 
meanitiL; of S, Ito. tL’S700 2i 

tc) Civil P. C. (1908). 0. 21. Rr. 92 and 93 
— Perso 1 i h a /i a ’ .I'c! ;e of' rateable distribu¬ 
tion — Order behind their back does not 
bind them for R. 93. 

•S' ,j i'7c. -Persous who have an order for rale- 
ihlo diiiri'nution in tiieir favour are persons 
affected hy an applic.ation to <et a^ide the sale 
v.itliin tlic meaning of 0. ?1, R. 92. and an order 
utado I'cbiud Ihoir backs cannot bind them for 
tlio purposes of 0. 21, U. 98. (P 870 C 21 

A. IhnntichanAra hjer—tor Potitioner. 
T. iV. Kri^ihuasivaini Mijar^hv Op- 


VJiito P.irty. 

Judgment. — This petition raises a 
somowliit dillioiilb (luesbion of law on tlie 
inlerprubioii of Rr. 92 and 93> 0. 21, 
Civil P. C. Tlie petibioDor before tho 
iligti Court bought certain jiroperties at 
an auction sale anl afbor.vards applied to 
have tho sale set aside under R. 91 of 
0. 21, Civil P. C. on tUegrouiul that tho 
judgniont-dchtor had no saleasble interest 
in the ]>rop3rtie8 sold, lie succeeded in 
iiis application, hut he didnob make par. 
ties to till proceeling the respondents 
before ino wlto had obtained orders for 
rateable distribution of tho sale pro- 
ceodsof the property of the judgniont-do 
tborbefore the application was made by the 
petitioner bo set aside the sale underU.'91 of 
0. 21, Civil P.C.,Th0 District Munsif held 
bliat under R. 92 , 0. 21, persons having 
an order ia their favour for rateable di- 
tribubion were entitled to notice as per¬ 
sons affected by tho application to set 
aside the sale and that therefore tlie re¬ 
spondents were nob bound by the order 
made in their absence on the application 
of the petitioner. 

It is argued before rae by tho learned 
vakil for the petitioner that once there 
Mas order made under R. 92, it binds all 


i>ersons alleebed thereby, although they 
■were nob made parties to the proceedings, 
and all that the Court has to do under 
R. 93,when it finds that such an order has 
J^een made, is to direct any person to 
whom the purchase-money has been paid 


to refund it. The question is not covered 
by any authority, and as I have already 
stated, is not free from diOicuUy. If it 
were necessary to express my viewoo 
this point. I should be inclined to hold 
that persons'who had obtained orders for 
rateable distribution are persons affected 
by an application to set aside the sale, 
within the meaning of R. 92, and an order 
made behind their backs cannot bind them 
for the purposes of B. 93. But Mr. T. 
M. Krishnaswarni Aiyar bas, I think, 
rightly pointed out that in any case this 
is nob a matter in which any question of 
jurisdiction arises so as to call for inter¬ 
ference of b)ns Court under S. 107, Govern¬ 
ment of India Act. The District Munsil 
was entitled, in deciding upon the rights 
of the parties, to deal with the question 
of law raised before him, and this is not 
a case in which it could be said, even if 
he erred in his interpretation of Rr. 92 
and 93, that he declined or failed to ex¬ 
ercise a juris liction vested in him by the 
law, Tho petition is therefore dismissed 
with costs. 

S.N n.K. Petition (Usmistel 


A. I. R. 1919 Madras 870 

Avling and Sr.siiAOtRi Aiyar, JJ. 

A. Cunnifth Mudaty — riaintiff'"Ap' 
pollant. 

V. 

A. luuiga^wami Mndali and others-^ 
Defendants—Respondents. 

Original Side Appeal No. 20ofl9l6, 
Decided on ^iSth January 191^ 

jndgment and revised decree of Bakewe , 

.I.,D, -22nd December 1915. 

Civil P. C. (1908), S 97 - Prelj®'?Vj 

decree revised or modified jubstanU* 7 . 
appeal—Final decree passed before reiu 
appeal is inoperative. , Q 07 h 

If a prelimioary decree passed nnaer - 
reversed or substantially modified m . 

final decree passed on the footing of P . 
minacy decree before the decision i r 
ceases to bo operative. • 

C. P. Iinviaswa7ni Aiyo.r and d* 
sami Aiyar —for Appellant. 

C. Padma7iabha Aiyangar-^to'^ R^sp 

dents. Li^Snn 

Judgment.—This is a suiffor par t _ 

Tho plaintiff and defendant 1 are f* g 
of one Cunniah Mudali and deteo ^qjen 
and 3 are the sons of defendant 1- ^ 
the suit first came on for g, 

learned Judge referred the 
garding the extent of the 
to a Commissioner. The Conuu 
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-sonti in his report; in April. Wallis, 
J., as he then was, ililfereil from the 
Commissioner on one point, namely, that 
the Eoyapettah garden wldch was held to 
belong to tho wife of defendant I by the 
Commissioner was family proi’erty. The 
learned •fuilgo passed a preliminary decree 
to tho oft’oet that the Royapettah garden 
should goto tho plaintiff on his paying 
Rs. 600 to dofendiints 1 to 0 and tint 
items 1 to 3 should go to defonlants, 1 to 
3 who wore ordered to pay to tho plain¬ 
tiff a sum of Rs.'ff.^^OO odd within ii 
month. There was a further direction, 
that if tho said sum of Rs. 3,800 odd 
was not paid in a tnontii, the plaintiff 
was to become absolute owner of items 
3. There was an appeal against this pre¬ 
liminary decree, which was nob decided 
until two yoars after. In tho meantime 
a tinal decree in pursuance of tho pre- 
Uminary decree was passed. As tho de¬ 
fendants 1 to 3 did nob pay tho money 
wiblun tho time stipulated, tlie [ilaintiff 
was pub in possession of items Nos. 1 to 
3 as absolute owner thereof. 

Tlio appeal against the preliminary 
•decree was disposed of on 9th Septem- 
bar 1912. The apiiellate decree varied 
the ))ieliminary decree by declaring that 
the Hoyapotbali garden was tlio property 
of defendant’s 1 wile and that it was not 
part of the family property. .Vs a result 
of this pronouncement, application was 
•made by defendant 1 for restitution of 
the garden to tho wife. Tiioroupon 
Bakewell, J., before whom tho a|)pli. 
cation was made came to the conclusion 
tliat the original final decree pvssel on 
the footing of the preliminary decree 
should be revised and that a fresh final 
decree should be passed. It is against 
this direction of the learned Judge that 
this appeal has been preferred. We think 
the course adopted by the learned Judge 
is right. S, .97, Civil P. C., makes it in- 
| 0 umbent upon the parties toappeal against 
ithe preliminary decree. Under what 
oircumsbances such an appeal should bo 
preferred has been pointed out by the 
•III licial Committee in Ahmed Musaji Sale, 
ji v. Ileshim Ebrahim Seleji (1). In tho 
,present case, by the passing of tho decree 
|in appeal, tho original partition has be- 
joomo iofructuous. The equalisation as 
to value was dependent upon the view 
that blio Royapettah garden belonged to 

‘ (1) A. I. R. iai5 P. 0. 110=42'C»r.“uli=28 I. 

0.110= 12 I. A. 91 (P.C.). 


the family. Wlmn that view was upset 
in appeal it bec'imo iiocos-avy that there 
sliouUl l o a fi'osli partition. Consequen¬ 
tly tho final decree pajsod hy Wallis 
J., can no longer retnain in force. It 
was [lointod out in L-ihlnui v. Mnrich'V^ 
(2) and in i’-w/j/c*'’ v. Vi^crd 
that if a [irelimin-'.iy dccroo is rover'od 
on afipeal, tlio final donee ins-sed on tiie 
footing of tint pridimin irv d’-^oreo corse 1 
to 1)0 operative. We think the same re¬ 
sult would follow in casGSof inodilicatiom 
of tho preliminary decree which imperil¬ 
led tho original final decree. In our oju- 
nion, tho result of the appeal was to im¬ 
peril tlio final decree based on the preli¬ 
minary decree. The principle of tho 
decisions of Icnkins, C. J.. and Mookerjee, 
J., in Xi'itjnnce D<ihee v. Jl'ii Mohan 
Bisiaai (4) and Aii'hil ■faiil v. Amar 
L'haud Paul (0) and of tho decision in 
Waliithinni^'i'i \ . Vi /> Mara in J'ersJinil (fl) 
are apidicablo to the ])resent case. Wo 
must therefore iiidiold the order of 
H.ikewoll. •!., Thero has been groat 
delay on the p-art of tho respon loots I to 

3. We do not think thev aro entitled to 

% 

their costs in this appeal. The otiior 
costs liave beon provided for l)y blie 
learned Judge and wo agree with his 
directions. Wo dismiss the appeal. 

S.N. 'n.K. Appeal dismissed. 

l >)A. I. U. i:)!.’) M;ul. 197=12 1.0.004=37 
Nt.vl. 29 

(:l)A. I. 19U 473=11 1.0.391=37 

M;ul. I V). 

(n liuiai 20 I. c. .070. 

(.5) immi 21 1. c. 510. 

(Ol [I'JHd 35 J. C. ST.!. 
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Wallis, C. J. and SKSti.winr Aivaii, I 

Ganagdhara Itamarao and another — 
Plaiotifl’s — Appellants. 

V. 

Venkata Kumara Kumara Mahipati 
Surf/a Rao and others — Defendants— 
Respondents. 

Civil Appeal No. 3G0 of 1917. Decided 
on 2 d 1 October 1918, against order of 
Sub.Judge, Cocanada. in 1. A. No. 474 of 
1917. 

(a) Civil P. C. (1908), S. 2 (2)-Order »trik- 
ing out defendant and diamUsing suit as 
against him is “decree". 

Ati order eteiking out .a defendant from tho 
ireord on the ground that tlicro is no cause of 
action a)j.iia9t him and diimissiug tho suitso far 
AS be iscoocoroed is a ''decree" within the mean* 
ing of S. 2 (2), and is appelablo. fP 872 0 1) 
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ib^ Specific Relief Act (1877), S. 42-£uil 
loi nitre declaralioii (or status as rever- 
'icner is not maintainable—Grant of relief 
is disciotionary. 

;l for a ineie (kclaiatioii of jlaintifl’s 

. 1 'a lever'-i'-uer (l.es not lie inider S.-J2. 
I'Lc fjraiit of relief vnider tliat section is disere- 
liouary uitb tl’C Cioit and tbeie is a settled 
rule of iniictice again.'t the grant of sucli relief 
v.btn the only question Jer JfcisicD is which of 
TWO fersons is t-ntiiled to the ebaraettr of next 
reversiiiijf r at the date cf tlic iustitution of the 
-pit: d. /. n. lt)r.) d/m/. 7'J3 and .-I. i. H. 1915 
Ma<l. 34K, F.xpl. tP &72 C 2] 

(c) Civil P. C. (1908), O, 1, R. 10, Cl. (2)- 
Rule relates to striking out of parties — 
Party's name «lriicic out and substantial re¬ 
lief ordered to be deleted—Adjudication of 
rights is conclusite. 

Ivr ill'll. J —Older 1, R. IC, Cl. 2, 

Ir.i- I <'L rdaU. ic the dciftion ol relic's but only 
0 Uio Oril.ing (Ui of yartiis. Coufiquenth 
wliiio a .'Ub'lamial liiht h.is been afljudicattd 
iifx n and wbcie a pail\’.<i name has been stiuc-k 
out on the ground that a suit against biru wculd 
net lie aid where a substantial relief c'ainicd in 
the -Hit has Lccti crdc-red to be deleted, the Court 
has ecL'clusivfly idiudicatrd the rights of the 
raitics with icgaid to the matter in controversy. 

tl*873C2] 

C. P. Jidviii’nciiwi -(///nr and A.Surya- 
uoriinnali — ior Appellants. 

.S. Siinira-sa Aii/iniiiar. K. N. Aii/ali 
and /•’. Narayaiiahrindii — for Eesjiou- 
dents. 

Wallis, C, J.— This is an appeal from 
.an order stiikintj out the name of defen- 
ilant 1 on a petition under 0 . 1 . R. 10 , 
for Iheauiendir.ent of the plaint. Nosepa- 
rate appeal is provided under the Code 
from orders passed under this rule, bub 
in tills case the Subordinate Judge deci¬ 
de 1 to strike out defendant I’s name on 
the ground that the plaint disclosed no 
cause of action against him and ordered 
the suit to he dismissed as against him. 
In these circumstances I think the order 
comes within the definition of a decree 
and is appealable as such. The facts are 
these: Defendant 4 is the widow of a 
junior member of the Pittapur family, 
and the Rajah of Pittapur, defendant 1 
has recently brought a suit as next rever. 
sioner of the propety in her enjoyment 
for a declaration that an adoption made 
by her is invalid. The widow, as one of 
her defences, contested the Rajah's claim 
to be the next reversioner and denied 
that he was related to her deceased hus¬ 
band, The present plaintifls, who also 
deny the Rajah’s relationship and claim 
to be themselves the next reversioners to 
the estate in the bands of the widow, 
sought unsuccessfully to be made parties 
to that suit for the purpose of establish • 


ing as against the Rajah that they are 
the next reversioners. Having failed in 
that attempt, they then instituted the 
present suit against the Rajah and the 
widow for a declaration that the Rajah, 
defendant 1 , is not the nearest rever- 
sicner, or a reversioner at all, of the 
husband of defendant 4 and for a further 
declaration that the adoption of defen¬ 
dant 2 by defendant 4 was invalid. De¬ 
fendants 2 and 4 in their written staler 
meuts have net challenged the plaintiffs' 
claim to be the next reversioners, and 
indeed, it is their case in the suit brought 
against them by the Rajah that the 
plaintiffs and not the Rajah are entitled 
to that character. In these circumstances 
it is clear that the Rajah is not a neces¬ 
sary I'jirty to the suit as between the 
plaintilfs and the widow and the adopted 
boy. and that the suit against him cannot 
be supported unless it be held as argued, 

that the plaintiffs are entitled to main¬ 
tain a separate suit against the Rajah 
lor a declaration that the plaintiffs and 
not the Rajah are the next reversioners- 
of tl;e deceased and that the latter is not 
entitled to usurp the character of nex*! 


iversionei’. . 

Mr. C. P. Ramaswami Aiyar arguw 
lat the plaintiffs are persons entitled to 
le lawful character of next reversioner? 
ithin the meaning of S. 42, Spwi ^ 
elief Act, and that they are 
ader that section to bring a declarator 
lit against defendant! who questions i- 
he granting of the relief under 
iction is discretionary with the uoii • 
id it appears to me that there is ' 

ittled rule of practice against the gr ^ 

; such relief when the only 
3 cision is which of two persons is 
tied to the character of next 
t the date of the institution of the su . 
decision which may sen-e w 

urpose, as both the jcy 

ead and a different person , 

jcceed when the succession * •’ 

pens. In the most recent case 

audagar Singh v. 
ingh (l)Lord 

elivering the int was 

lommittee, stated that the P 
imply whether under thepracti e P 
mt in India, such a declaration, 
declaration under S. 42, ong 

een made. In t he present 

‘(T) A. I. B. lyif R. ■ 

I. 0. 484=451. A. 21 (P. CJ.. 
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the Subordinate Judge was right in hold- 
ing that it ought not. Mr. Ramaswami 
Aiyar argued that the (act that the Rajah 
had brought a suit in the character of 
the next reversioner made a difference, 
but his client has refrained, no doubt 
advisedly from praying by way of con¬ 
sequential relief for an injunction res¬ 
training the Rajah from prosecuting the 
other suit. NYhatever grounds the plain¬ 
tiffs may have liad for asking to be made 
parties defendant in the other suit, a 
matter not now before us they ought not, 
in mj opinion, to be allowed either by 
reason of that failure or on any other 
ground, to maintain the present suit 
against the Rajah and the Subordinate 
Judge was right in dismissing it. The 
appeal fails and must bo dismissed \^ith 
costs. 

Seshagiri Aiyar. J.— I am of the same 
opinion. This appeal raises some in¬ 
teresting questions. The plaintiffs, who 
are the appellants, sued for a declaration 
that defendant 1 is not the nearest rever¬ 
sioner to the estate of one Raja Venkata 
Rao and that he is not entitled to conduct 
any proceedings in respect of the said 
estate and for a further declaration that 
adoption of defendant 2 made bydefendanb 
4 toher husband, the said Venkata Rao. is 
not valid. Tlie late Raja of Pittapur had 
a brother named Raja Venkata Rao. Tlie 
latter before his death, it is alleged gave 
his wife, defendant 4, autliority to ad jpt 
a son. She adopted the brother of tlie 
plaintiffs. Defendant 1 is tlie present 
owner of the Pittapur Zamindari. On 
the death of the last zamindar his status 
as Aurasa son of the zamindar was chal¬ 
lenged. The nigh Court and the Judicial 
Committee, without expressing any opi¬ 
nion on this question, hold that under 
the will of the previons zamindar defen¬ 
dant 1 was entitled to the estate as per¬ 
sona designaba. This was in 1912. In 
Original tSuib No. 55 of 1915 the present 
defondant 1 brought a suit for a declara¬ 
tion that present defendant 4 was not 
entitled to adopt a boy to her husband. 
The present plaintiff inteivened and tliey 
wanted to be made parties to that suit-. 
Their application was dismissed. In re¬ 
vision the High Court refused to inter¬ 
fere. That suit is now being tried. In 
substance the present plaintiff's conten¬ 
tion is that as defendant 1 is not the 
Aurasa son of tlie late zamindar he Is not 
the nearest reversioner to the estate of 
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Raja N’enkahi Uao an.} tliat consequently 
lie has no righr to bring a suit lo declare 
that the adoption by Raja \’enkata Rao’s 
widow is invalid. Tlio Subordinate 
Judge in acarofuilv wiil.tou judgment 
came to tlio conclusion tliat dofendunl I’s 
uame should be struck out and tliat the 
prayer against liim should bo dcloteil. 
Against tliat order this appeal has been 
preferred. 

A preliminary objection was taken by 
the learned Advocate General against the 
maintainability of the appeal. Ills con¬ 
tention is that the order of tho Subordi¬ 
nate Judge coraosunderO. I, R. 10, Cl. 2, 
Civil P. C.. and that no appeal is provid¬ 
ed against it under 0. 43. lu a way the 
conclusion of the Subordinate Judge mai, 
be said to come within 0. 1, R. 10. But 
what we have to see is tho substance of 
tlie order and not tho form of it. In liis 
order tdie Subordinate Judge examined 
tlie right of the plaintilf to bring a suit 
like tho present one and concluded, having 
regard to certain authorities which he has 
quoted, that such a suit would not lie. 
In my opinion this is an adjudication 
determining the rights of the plaintiffs 
to bring a suit of this nature; and his> 
order is a “decree” as defined in S, 2, 
Cl. 2, Civil P. C. There is one other 
answer to this preliminary objection. I 
am disposed to agree with Mr. C. P. Ra- 
maswami Aiyar, who appeared for the ap- 
pellauts, that unless the removal of the 
plaintiff or defendant leaves tho suit in¬ 
tact 0. 1, R. 10. Cl. 2, cannot apply. In 
this clause the words are. 

‘ Tbc Court m;iy order that tlic names of any 
party iiiiproperly joined wbolher as plaiolill or 
defcndiiut bo struck out." 

That istosiy, the impropriety Is in 
introducing a party who has no connec¬ 
tion with the reliefs claimed in the plaint. 
Moreover 0. 1, R. 10, Cl. 2, does not re¬ 
late to the deletion of reliefs, but only to 
the striking oubof parties. Consequently 
where a substantial right has been adju-' 
dicated upon and where the party’s name 
has been struck out on the ground that a 
suit against him would not lie and where 
a substantial relief claimed in the suit 
has been ordered to be deleted, I am of 
opinion that the Court has: 

“conclusively adjudicated the rights of the 
parlies with regard to a matter in controversy," 
and that therefore the order of the Sub¬ 
ordinate Judge is a decree. The prelimi¬ 
nary objection must therefore be over¬ 
rule. On the merits very elaborate argu- 
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!iion{H were :i1<lrc>?ol touson bobh sides. 
I;, is now mottled that a roversionar has 
no I'orson il right of action. If lie hap- 
to I'g t ho next rerorsionor or if he 
I' ahl ‘1 to prove tliat the next reversioner 
in.5 ne-dected his rights, he is given a 
right of av'ion as representing the entire 
•hody nf Mio reversioners. In other words, 
lie has no inlividiu! rights or in the 
laii-;in':o of S. Ig, Specihe Relief .\ct, “is 
not en' itIc 1 to any legal character in iiis 
own ri-ht," Tlicreforo the lirst of the 
ingro-lient-- nevos-.irv to etia!)le him to 
sue unrl'^r S -[■}, Specilic Relief Act, is 
wanting. 


Mr. Ihiiiiaswaiiii Aiyar referred to some 
Iceisioii' of this Court as supporting his 
"ontontion. In HM/ha Padmanahajudiiv. 
PiOl>li'. Piii'iiamniii {2) I pointed out that a 
suit i)v a reversioner for a declaration 
that his divided brother did not giro 
•lutiiority to adopt as alleged by his 
widow is maintainahle. My conclusion 
was in accordance witli the judgment 
of thO'Tudicial Coinmitteo whicii Itiuotod. 
1 do not think that any observation of 
mine in that julginont lends support to 
the niainbainahility of the present suit. 
Reference was also made to Gaiidlii 
Peihlti X'la-r.ixo V. Siranai'pa (d). 
wliorein 1 trace 1 the liistorv of actions 


under S. 42. Mr. Rainaswami Aiyar 
rofoi red to the head-note, {of 38 d/ad. 
Ilh2) whioli makes it appear as if the 
.suit was brought by a reversioner 
and contended that if a reversioner was 
allowed to sue for a declaration that 
a decree obtained by a third party against 
property in the hands of the widow is 
not binding on him, the present suit is 
•oqually maintainablo. In my judgment 
I pointed out that the suit was not really 
•one by a reversioner but by a person 
who had succeeded to the property on the 
death of the widow. 


Even in ray judgment the expression 
‘reversioner’' appears in one or two 
places. But the expression has not been 
■employed as referring to the rights of 
persons before succession opens to them, 
hut only as describing what their status 
was before the widow died. The decision 
therefore does not help the appellants. 
'On the other hand there is the decision 
■of the Judicial Committee in JanaJei 

(2) A.I.R. 1919 Mad. 79S=^i7 I. C. 702. 

(3) A.I.R. 1915 Mad. 313=26 I. C. 232. 


Rao (Sesbagiri Aiyar, J.) 
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Ammal v. Narayanasami Aiyar (4) 
which seems to be conclusive on the 
question now in dispute. In that ease 
the suit was brought by a reversioner 
for a declaration that the widow was 
wrongfully wasting and alienating the pro¬ 
perty. In the first Court the allegations 
of waste and alienation were found 
against, liut as thero'was an issue whether 
the plaintiti was a reversioner the first 
Court gave a decree embodying such a 
declaration. On appeal to the High Court 
this Court agreed with the lower Court 
that no acts of waste were proved and 
held that the declaration should remain. 
Before the Judicial Committee it was 
contended for the respondents that 

■‘as next reversijoee he was the proper person to 
sue for the protection of tho estate and therefore 
he had a “legal right as to property,” within the 
moaning of S. l i. Specific Relief .4ct” 

It is with reference to this contention 
that their Lordships say in p. 636 (of 39 
Mad: 

''And in their Lordships’ opinion the case 
must accordingly bo treated as if the suit had 
been directed simpliciter to a declaration of tbo 
plaintiff's individual right. In the view of the 
Bjard it is not legitimate to give a pBiu|i“| 
Under cover of a request for-‘'furtherrelU* 
after all the substantial heads of a claloh^® 
failed, greater right to obtain a declaration than 
he would have had if such a declaration ba 
been a«ked directly and nuacconipanied by other 
•and unfounded claims." 

Those observations are exactly inpoiD*- 
If the suit against defendant 1 is fo ® 
regarded simply as one for a 
that the plaintiffs are tlie reversioners 
and not defendant 1, the observation o 
the Judicial Committee leaves no room 

for doubt that such a suit would 
maintainable. Mv. Ramaswami 
sought to distinguish this case by argu'Oo , 
that this was nob a case in which there 
ware rival claimants to the nearest 
sionership. I do not think th*^ 
matters. In Janaki Ammal v. iV® 
yanasami Aiyar (4) there 
whether the plaintiff was the . 
reversioner. The fact that the 
reversionership was denied by the v ^ 

and nobby another reversioner 19 d 

ground for distinction. I have a r . 
pointed out that each 
an individual legal character. Mr* 
swami Aiyar referred to the 
Saudagar Shigk v. Pardip {jja 

Siiigh (l), where declaration 
status of the nearest reversion —^ 
TB A.f.R. 19l^.'crTr7=a9 Mad- 
43 I. A. 207=87 I. c. IGl 
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eiiibodiaA in tho docrao. fjord Parkor 
distiognishes tho case in Janaki 
V. NaraijanaKami Ainar (l) on the ground 
that the declaration in the case before 
the Board was only incidental to tho 
main relief given in tho case. It is 
stated in tho judgment: 

“It 13 quito true that it invol\'03 a fnuliitg that 
tho plaiutiff^ in this case .\re reversion.ary lu-ir<, 
but that must always ho the ca«ij whoro a ilocli- 
ration is made followiuj thi’ 111. (o) of tho section 
because it is only in victuo of tho persons claini' 
iug tbs decl.iration being rcver.sionary licir uiid 
thcreforo presumptively eiititied ih.at the decls- 
fation is made." 

In that ease tho substantial decl iralion 
was as to the validity of the document 
and therefore the declaration as to rever. 
sionership was really a part of tho main 
relief given in the case. I do net think 
this decision is any authority for tho 
proposition tliat a bare declaration of tiio 
status as a reversioner lies under S. I'J, 
Specitic lleliof Act. I do not think it 
necessary to examine tl\e other c.ises 
quoted at the Bar. 1 tiiink the decision 
of tho Subordinate Judge is right and 
this appeal should he dismissed with 
costs. 

.S.N./u.l\, Appcil tU-‘imis.’!ed. 

A. I. R. 1919 Madras 875 
Spknckii and Kiiishn.\n, JT. 

Pallikanth Kalha imraih M anil 
'another —riaintid's—Apiicdlants. 

V. 

Matanckeri .Variimu'/ —Deftmdant ^ 
Respondent. 

Second Appeal No. 347 of 1917, De¬ 
cided on 20bh August 1017, against de¬ 
cree of Sub-Judge, South Malabar, in Ap¬ 
peal Suit No. 59 of 1910. 

(a) Deed—Burden of proof—Suit bated on 
document—Onut liet on plaintiff to prove 
that it it genuine. 

In a suit based OD a documeut, the ouus lies 
on the pUintilT to prove that it is genuioe. Tbo 
fact that it was found hy tiic Registrar to bo 
genuine in a registration imiiiiry decs not affect 
the qucslloQ of onus in a civil suit: 1-5 Mnd. 

lPfe7aG2l 

(b) Mortgage—Suit on—Failurebyutufruc- 
tuary mortgagee to prove genuineneit of 
mortgage — Mortgagee cannot on appeal 
claim subrogation. 

usufructuary mortgagee who falls to prove 
tho genuineness of bis morlgago'deed in a suit 
for pos.<r;s.Mon cannot, in appeal, be allowed to 
claim n right of subrogation especially whero 
the mortgagor is in possession as lesreo of tho 
^rlor m jrtgagee. tP 875 G 2) 

K. R. iSii/jMmiinm Sasfri and K.P. 
Ramakrlshna [yer—tor Appellants. 
Kttnhiram in —for Rstp^ndjot. 
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Judgment. —I’hiiiiliir sued to recover 
tho two iloriis of |iio|nMtv in suit on llio 
strength of J'a. A, nn Ui^ufructuary nioit- 
gago-deed allognd lo Invo Irecn cxectiLcd 
by tho dofcnd.ant lo him. Tint docti- 
niont has been f .mn,] by tlio lower Cc-urt 
not to he I'luvod to hmo I con .uoniiim;. 
It is I'.rgned hvfom ns th it tlio liiii-l’m id 
proof has lieen w ronyly plncc"' I v tlui 
Suhordiirito .lu'lgo on tUo {liiijili!! ti 
provo tint llio document vvas 
because tiiat doeiimont u:is fonivi tn 
genuine hv tho District Rcgi.->fr:*r wlifn 
lie held an iii.|tiiry and ordure 1 the toni- 
pnUorv registration of it, even though 
the defendant denied its goiiuineiioss l:e- 
lore him. It is dillicult to see how this' 
ran he allowed to aiVect tho question, the 
liurden of proof I cing in the fir^t in 
stanco cn tho party setting up tho docu 
mctiL to prove its genuinen'.'-'. ft in\),| 
lie, as hold ill tho I'nll Bench case ol 
.Ur/(Oi/vn v.Giinij.iii'iii (I), blut tho Regis, 
trar was a Court under B. 105, Crimi¬ 
nal B. C., wimii lie hold tho enquiry, 
hub that viow cunuot alicct tho question 
of proof which is tho question here. We 
think that the Subordinate .Tudgo was 
right in putting the burden of proof on 
lli 0 plaiutilT to prove this dociunent 
when ho sued on it. 

Tiro next point taken is that, as |>Iain- 
tilT ha.s paid olT tho previous usufructuary 
mortgage on tho two items in favour of 
ono .Mi. pliintilV should have been given 
Ali’s’right under the doctrinoof subroga¬ 
tion and this suit sliould have been de- 
creed on that footing. PlaintilY’s suit is 
for po.'ies-^ion of I lie property. Assuming' 
without deciding tliat plaintilV was en-j 
titled to he subrogated to tiie rights ofi 
All he cannot recover [lessesaion in this' 
suit on that footing, as defendant was 
in possession of tho properties as lesseeof 
Ali even though the leases Exs. D and II 
have expired. The lease rights of defon- 
dant will have to be adjudicated upon 
before possession can be taken away from 
him. We canot well allow that to be 
done in this case, as plaintiff did not sot 
up his right of subrogation in any of the 
lower Courts and to do so now will com¬ 
plicate tho inquiry. Plaintiff can en¬ 
force his rights, if any, by way of sub¬ 
rogation in a fresh suit if so advised, 
when the question of the amount paid by 
plaintiff on defendant's behalf and tho 
riuestioo, what the arrangement between 
~U) llfc^lTs iladViStf. ” ... 


tT*' Madras 


KUl'l’IER V. PERlAKARUPrA 


I'liiiiUif an.l was. w hetlier to 

•.ive a h\put liecatioi: or an usufructuaiy 
;nii! t :;a‘;e, inav l o considered. Tliis suit 
:cr possession (ails even if plaintirt' has 
‘'u:h a right. Wo Ihiuk the decree of 
the Subordinate Judge is right and we 
dismiss this appeal with costs. 

S . N ., U. iv . A I) peal A i i sfe'i. 
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Ot,I)Fm;li) and Seshacdiu Aiyae. JJ. 

AIIij'll Kuppiei —Plaintiff—Appellant. 

V. 

PrinikoIIII'l’-i l\iii'nii'iiui —• Defendant 

— lle^ponden^. 

Soconil .\pi)cal Xo. 1270 of 191H, De¬ 
cided on dlst January 1919, against the 
decree of District Juiige, Madura, in Ap¬ 
peal Xo. 22(i of 1917. 

Transfer of Properly Act 1 18821. S. 68 (b) 

— Usufructuary mortgage — Attestation de¬ 
fective — Mortgagee dispossessed by third 
party—Suit by mortgagee for recovery of 
mortgage money held not to lie. 

The failure to got back lost possesdou Joes not 
fall within S, 6S (b). 

Defeodaut 1 executed a usufructuary muitqafee- 
deed in favour of the plaiutilf. which was uwt in 
proper form for want of attostaliou The mort¬ 
gagee, while in possession was dispossessed by a 
ihitd party with whom tbo mortgagor did not 
act iu collusion. The plainliif thereupon sued 
dofendaut 1 for recovery of the mortgage money: 

Jldd: that tlio suit did not lie. as (1) the 
mortgagor did uot take a* tive steps to deprive the 
moifgagce of his pc.'isessiou and (2) the mortgagor 
was iicl guilty of any default prior to deprivation 
as required by S. GS (b): A. I- li.'10\6 P, C, 119 
and 7 (. C. 251, Expl. and Di^t. 

also, that S. G8 (c) had no application 
as the mortgagor was uot called upon to furnish 
other security before suit. I.P 870 C 1, 2] 

C. S. Veukatachariuf —for Appellant. 

Judgment.—The undisputed facts are 
lhat defendant 1 executed a deed of mort¬ 
gage to the plaintiff, which was not in 
proper form osving to want of attestation. 
After the mortgage, the plaintiff was in 
possession for some time and then he 
was dispossessed by defendants 2 to 4 
who claimed the property by title para¬ 
mount. There is no allegation that de¬ 
fendant 1 aided or abetted these other 
defendants in depriving the plaintiff 
of his possession. Under these circum. 
Istances, plaintiff would not be entitled to 
sue for the mortgage money as such, even 
if the mortgage in proper form. 
Reliance was placed upon Bam Narayan 
Singh v. Adhindra Nath Mukherji (l) 
for the proposition that even though 

( 1 ) A. I. R, 1916 P. 6.119=44 Oal. 888=381.0- 
932=44 I. A. 87 (P. 0.). 
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plaintiff may not be able to assert hU 
claim as mortgagee, he can claim the 
money advanced by him on the footing 
that the mortgagor should refund it. Id 
the case before the Judicial Committee 
the mortgagor had taken active steps to 
deprive the mortgagee of his possession. 
To such a state of circumstances 01. (b) 
of S. 68, T. P. Act, would in termsapply 
provided the mortgage was otherwise 
enforceable; but the Judicial Committee 
held that even though the mortgage qua 
mortgage was nob valid, the mortgage 
money was recoverable. We are not pre¬ 
pared to extend the reasoning of that 
decision to a case where the mortgagor 
has done no act to deprive the mortgagee 
of possession. Then it was contended that 
tho case fell under Cl. fc), S. 88, inae- 
m.iich as the mortgagee was deprived of 
his security by a stranger. If thaj is, 
taken to be the Gnding, then before suing, 
the mortgagor for the money, the mort¬ 
gagee ought to have called upon the 
mortgagor to furnish some other security 
equivalent to the one which he was dis¬ 
possessed of. .. 

Tho last argument related to Cl. (1) 
and it was contended that as the mort¬ 
gagor did not, when called upon, defem 
his title against defendants 2 to 4 hemust 
be deemed to have been guilty of deiau .• 
which resulted in depriving the mortgaSo^ 
of his possession. But the default re er¬ 
red to in Cl. (b) must be anterior totoe 

deprivation. The failure to get hac « 

possession is not within the , 

Bkoln Nath v. Hara Mohan[‘l) theoe- 

fault was at the date of mortgage. 

are nob however to be understood a-s 
ciding that the failure to observe 
conditions mentioned in S. 68 wo 
amount to default on the part o 
mortgagor. We therefore agree wi 

lower Court’s conclusion, though ^ 

the reason given by eitherof them- 
circumstances of the case, we |... 

plaintiff to withdraw thesuibwit • 

to bring a fresh suit for the jn<» 

is otherwise entitled to it, on his P » 
all the costs of defendant 1 
to date within two months from n 


s,n./r,k. 


OrdiT accoT 


dinglf 


(2) U9103 7 I. C. 251. 
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Spenceh,j. 

Mamidi Appayija and others — Peti¬ 
tioners. 

V. 

Yedan Venkataswami and Op¬ 

posite Party. 

Civil Revo. Pefcns. Nos. 1394 and 1393 
o{ 1916, Decided on 18th February 1918, 
from order of Principal Dist. Munsif, 
Bezwada, in Civil Misc. Petn. No. 11*18 
of 1916, D/- 24th July 1916. 

la) Arbitration — Validity— Absence of 
some arbitrators at meetings— Award is in¬ 
valid. 

For a final award by arbitrators to be valid, it 
is essential that all the arbitrators sboul 1 have 
bscQ present at all the meetings including the 
last, that witnesses should have been examined 
in the presence of all and that all should have 
consulted together as to the form that their 
award should take. tP 877 C 1, 21 

(b) Civil P. C. (1908). Sch 2, Paras. 12 
and 14 — Period of ten days’ linnitation for 
applying to set aside award is not applicable 
to proceedings under paras. 12 or 14— Lim. 
Act 11908), Art. 158. 

The poriod of ten days’ limitation for applyinj; 
to set aside an award prescribsd under .\rt. 

Lim. .\ct. is not applicable to proceedings under 
para. 12 , psra. II, aud there is uo limitation for 
making au application to remit an award for re¬ 
consideration cf the arbitrators owing to some 
illegality being apparent on the face of it; 11) 
/. C. 4'JG, Poll, (.P 877 0 2j 

(c) Arbitration—Validity— Award signed 
by some only of several arbitrators— Award 
is illegal - Civil P. C. (1906), Sch. 2, Para. 
14. 

The fact that when an award is presented, it 
bears the signature of some only of Ibc arbitra¬ 
tors is an illegality on the face of the award 
which should lead the Court to remit it for re¬ 
consideration of the arbitrators. [P 877 C 2] 

T. Ramachandra Row — for Pefei. 
tionera. 

V. Ramado8s~ioT Opposite Party. 

^ Judgment. ^Tbese civil revision peti¬ 
tions arise out of a suit in which there 
was a reference made by consent of the 
parties to three arbitrators and a decree 
was passed by the Court on the award of 
two of them. The parties agreed to abide 
by the decision of the majority, but the 
petitioners seek to impugn the legality .of 
the award which two out of the throe 
arbitrators have signed bpcnse the arbi¬ 
trators did not all meet together and deli¬ 
berate upon the matter submitted to them, 
as appears from the third arbitrator's 
separate award or report and from de¬ 
fendant 2*8 aflliavit. It is a well estab- 
llished principle in regard to arbitration 
Itbat for the fioal award to be valid, it is 
jeiieotial that all the arbitrators should 


1)0 present at all tiio ino'^tiii'^s incUulinpl 
tlio last, that witnesso-; should ho oxa- 
minccl in the piusonce of nil, ami that all 
should considt to;(etlier as tu tlio form' 
that their awarl should l.alm ; \'\>]oNand 
Jiovi V. Falir Clinnd (l), 'I'liii >iimir<ij n v. 
Rdpiriiiu {^) iin'] M'li Jlnmi'l Zdhir Ala 
V. Golam Siinrar (3). .\lso IVumiji’s 
fjaw of .\rhitration ill India, I'.dti. 2, 

225 i. 

After tho District Munsif had passed a 

decree in the terms of tho award of ilie 

majority of the arbitrators, defendants 2, 

4 and 5 presented a review petition 

which was rejected without going into 

the question of the legality of the award, 

mainlv for the reason that the review 
% 

petition was put in nearly three months 
after the decree had been iiassel, while 
.Art. 158, Dim. Act, allows only ton days' 
time to apply to set aside an award from 
the date of its submission to tho Coiiri. 
Tho respondents su|)poi'b tho District 
Miinsif’s order declining (o review hi-; 
own judgment on the ground of limitii- 
tion, and further raise the same objection 
against the High Court's entertaining the 
present petition and quote Ghnlam Rhau 
V. Muhamviad Hossaiti (4) in support of 
their contention. It 'has however been 
held in this Court that the period of ten' 
days’ limitation for applying to set aside 
an award prescribed under Art. 158, Dim. 
Act, is not applicable to proceedings 
under S. 12 or S, 14, Sch. 2 of the jiresent 
Civil P. C., and that there is no limita- 
tion of time for making applications to 
remit an award for're-consideraticn of the 
arbitrators owing to some objection to the 
legality of the award being apparent on 
the face of it : see Jlijder Snhib v, Girio 
Chetttr (5). 

I think that the fact that the award,1 
when presented, bore the signatures of 
only two out of the throe arbitrators was 
an illegality on the face of the award : see 
Jiamesh Chandra Dhur v. Karu?iamoyi 
Dutt (6) and that this omission should 
have attracted the attention of the Court 
and should have led to consideration whe¬ 
ther the award should not be remitted 
under S. 14, 01. (o), Sch. 2, Civil P. C., 
for reco nsideratio n by the arbitrators.] 

(1) U8851 7 All. 523. 

<2,' (18891 12 Mad. 118. 

(3) (19171 401. C. 422. 

(4) (19021 29 Cal. 167=29 I. A. 51=8 Bar 
154 (P.C.). 

(6) (19181 19 I. C. 496. 

(6) U906] 83 Cal. 498. 
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I :i: 


‘U" u'r for (lefoKuants 2, -1 and o iilel 
. .' in v.l.ic'n he oxplainei Liri.t lie 
'I ' ido to tho awarl of the 

i (j .'.1 hitvatoia-; li2 t:iat tljo 

11 i (-f the Miird arbiirator, wiiich was 
favoiKa!)lc to his ciierts, was tho only 
award on the record. Tho District Mun- 


sif observes that the latter cannot strictly 
Ijc lenned an award and that the pleader 
Ind no ,anod reason for bcinj* misled and 
was negligent. He should have lost no 
time in liling objections and he shoald 
liavo been iircscnt at the hearing on 3rd 
February 11,'lb, ulien be would have 
hnou ti about tlie award of the two arbi¬ 
trators dated Otli January and bled on 
I'Jtli .lanuary. Jlobas not scrupled to 
snqccst that this award was subse(|iiently 
written and ante-dated, although the 
Couil stamp shows it to have been 
filed in Court on the 12th. Dut tlie men- 
lion in Llie Court’s B diarv of the receipt 
of only one award without an entry being 
niado when the third arbitrator’s report 
was received on tlie 17th has given occa¬ 
sion lor tlie pleader to siy tliat he only 
know of one award and he has thus taken 
advantage of the Court's omission to 
mention both awards. It would, in my 
opinion, have been unfair to the dofeii. 
dants to put them on terms owing to 
their pleader’s neglect to look into tho 
award and to give thsin another chance 
of objecting to tho award wliich was un¬ 
favourable to them, on condition of their 
paying tlie plaintift’s costs for the hear¬ 
ing on 3rd and 4th February. 

Accordingly I set aside the order and 
decree of the lower Court and direct that, 
the petitioners pay into Court such 
costs as the District Munsif may allow 
to the plaintiff for the bearings of 3rd 
and 1th February and if within ten days 
of the receipt of this order in that Court 
the defendants file objections to the award 
filed on 12th January, the District Mun¬ 
sif will consider those objections and if 
he finds them to be true and substantial 
objections to the legality of the award, 
will remit the award for reconsideration 
of the same three arbitrators. In case 
the arbitrators refuse to consider it, it 
will then be time for the lower Court to 
determine whether it will set aside the 
award under S. 15, Sch. 2, Civil P. C., 
and decide the case itself. Costs of Civil 
Bevi’sion Petition No. 1394 of 1916 will 
he costs in the cause and will abide and 
foUo>v the result. 


Ihese civil revision petitions having 
been posted to be spoken to this day, tbe 
Court delivered the following further. 

Judgment.—In the event of tbe peti- 
tioQCis failing to file objections and to 
deposit tbe plaintiff’s costs, as above 
mentioned, within the time allowed, these 
petitions will stand dismissed with costs 
of Civil Revision Petition No. 1394 of 
1916 as from that date. 

S.N. R.K. Case remanded. 
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Col'tts-Trottke and Kuu.akaswami 

Sastri, JJ. 

Uppara Chinngappa—AppQ\hnt. 

V. 

Gaddam Chinna Hanumanna—Vh\n- 
tiff—Respondent. 

Second Appeal No. 2051 of 1917. De¬ 
cided on 23rd October 1918, against de¬ 
cree of Sub.Judge, Cuddapah in Appeal 
Suit 30Sof 1910. 

Hindu Law —Joint family—Refrencee to 
arbitration by manager in good faith it bind¬ 
ing on other co-parceners. 

Where tbo manager of a Hindu family refers 
a dispute to arbitration in good faith and tbe 
ciicum-itances are such that there is no collu* 
sion, tlic result of the submission will be bind¬ 
ing on the other members of tbe family. 

1? 879 Cl] 

K. Kamanna for B. Somayya-^lox 
Appellants. 

V. S. Narsimhachar --(or Eespondent;. 

Judgment.—This is a suit to enforce 
the award of^an arbitrator. Wheth^j^' 
pened was that there was a dispute 
which ended in a criminal case, the Qi^ 
pute being about tbe dams alleged to 
have been put up on the defendants 
land which caused tbe flooding of the 
plaintiff’s land. The father and sons 
wero parties to the agreement, hot the 
reference to the arbitrator was rp^de y 
the father alone. The question is, w ®‘ 
ther this is binding on the sons ^ 
ther, as they now wish, they should 
allowed to re-open this probably trivi 
dispute. , .. 

There is no direct authority on 
point. The cases relied on by 
Subordinate Judge, viz., Jagan 
Mannu Lai (l) and we may /o) 

case Pitam Singh v. Ujagar 
and Chinna Poochiammal y* 
Naicker (3) and Balaji ^ 

1 L1894] 16 All 231. 

2 [1875-781 1 All. 651. 

3 [1899} 9 M. L. J. 34. 

(4) [1903] 27 Bom. 287. 
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sometimes speak of the authority of the 
manager anci sometimes of tho authority 
of the father to bind the other members 
of the family by an act, such as sub¬ 
mission to arbitration. Tliey do not 
show whether the principle is to be ap- 
plied to members of the family otlier 
than minors, and we think it looks in 
some of the cases as if the members who 
were held to be bound were iu fact 
minors. But the language used is per¬ 
fectly general and the proposition in its 
widest sense is accepted in the text hooks 
of the authority such as Mayno, and 
Banorji on the Baw of Arbitration in 
India. We therefore come to the con¬ 
clusion that it must bo regarded on the 
^authority of these cases as a principle 
that where the manager of a family refers 
a dispute to arbitration in good faith and 
the circumstances are such that there is 
no collusion, tho result of the submission 
will be binding ou the other members of 
the family. The appeal is dismissed with 
costs. 

S. N./r.K. Appeal dismissed. 

A. I. R. 1919 Madras 879(1) 
Phillips and Kdmaraswami 
Sastri, J.T. 

Arunachala Chettiai —Defendant—Ap¬ 
pellant. 

V. 

Muthu and oi/iers—Petitioners — Res¬ 
pondent. 

Second Appeal No. 1413 of 1917. De- 
cidedon 12th September 1918, against 
decree of Diet. Judge, Tanjore, in Appeal 
Suit No. 360 of 1915. 

Suceeuion Certificate Act (1889), S», 4 (Ij, 
16 and 18 — Suit by aiiignee of certificate 
bolder la maintainable. 

Ao ftSBignee of a person to whom a succession 
certificate has been granted is entitled to suo for 
a debt duo to tho assignor and to obtain a decree 
thereon without obtaining a certificate in hie 
own name : 31 I. C. 864, Appr .; 17 I. C. 486, 
Diss .from 

The certificate, until revoked, affords prolec- 
tion to tho assignee, though it was obtained by 
the assignor after tbojassignment. [P 879 C 2] 

T. V. Mutkukriskna Aiyar and If, 
Uuthumami i/yar—for Appellant. 

S, Muthia Mudaliar — for Respon- 
dents. 

Judgment.— Appellant's first conten¬ 
tion is that plaintiff, being only the as- 
signee of the person to whom succession 
certificate had been granted, is not enti. 
tied to a decree without obtaining a sue- 
cession certificate in his own name.. This 


contention is supported by Iho ruling in 
Afhihihiil hh.ii! V. Soul (l), hilt 

tliat decision ha-; Icrp. doiihtcd in Ji’innj 
Jjitl V. f/(il (d) and lias liton dip- 

?ented from by hutli (ho -ludgcs in lia- 
vut}i fjtilji Muhin-, IJ V. Jhni Vus (‘i). 
Ono of tho main grounds for the decision 
in Alluh'hid Kliiio v. Smil iSivi (i)is 
that S. 11), Succession Cortilicabo Act, 
affords protection only whon payment is 
made to the certificate holder, and not to 
his assignee. We respectfully legiet llmt 
we are uoahle to accept this argument,j 
for payment to the assignee is asi 
valid as payment to the assignor in the! 
absence of any restriction im))osod byj 
law. Further, S. 4 (i) of the Act only! 
requires tho production of a certificate' 
and not a certificate in the name of the! 
person suing. Agreeing with lUnnnn Lulji 
Muhiuiij Jinn Dun (li) we overiule 
this contention. 

Tlie next contention is that plaintitl's 
assignor obtained tlio succession corlili- 
cate after she had effected the transfer to 
plaintiff. This may or may not form a 
ground for revoking the certificate under 
8. 18, hut until revoked, tho certificato is! 
valid and affords protection and Lliis oh.l 
jectioD must also fail. The second appeal 
is dismissed with costs. 

S-N./r.K. Appeal dismi.ued. 

"TTf Liyia) 65 Aiirfisi? 1. C. i%. 

(2) Liyi^>l 94 I. c. 364. 

(3) A.I.R. 1914 All. 129=22 I. C. 349=36 All 
21 . 

A. I. R. 1919 Madras 879 (2) 

AiiDUR Rahim and Napier, JJ. 

Ktimarasami Clteihj— Complainant— 
Petitioner. 

V. 

Ku2>piisami Chellij&nA Accused 

—Opposite Parties. 

Criminal Revn. No. 613 of 1917, and 
Criminal Reyn. Pebn. No. 482 of 1917, 
Decided on 22nd January 1918, against 
the order of Sub-Divisional, Magistrate 
Usilampatti, in Criminal Appeal No. 66 
of 1917. 

(a) Criminal P. C. (1898). S. 345—S. 345 
deals only wilh lawful compounding of 
offences— Composition of offence— Com¬ 
plainant cannot retract. 

ScctioQ 845 deals only with tho lawful com- 
pounding of oflencea. The principles which ap¬ 
ply to tho offence slso apply to the exception, 
Tbe section is not limited to acts done in Court 
or to cases in which tbe parlies continue to be of 
tbe same mind until tbe case comes on for further 
beating before the Court. Once a composition 

has been. eSectad, (he matter Is at an end and 
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■ lie p'T'iMi injured cannot efTcctivcly resile from 
ihc aciccnteut. If be chooses to do so. it is for 
thcCi-iiri toenqiiire into the accu.«ed's allffra- 
lion that the oli'enco was compounded oiit of 
Court and to direct on acrjuif tal under the section 
i( it so finds; 31 Z. C. 819; 21 Cal. 10^^; and 3 
(;. il'. N. 3-22. Fall. tP 881 C 1] 

(b) Criminal P. C, (1898) S. 345-Com- 
position before filing of complaint is covered 
by S. 345. 

A composition made before the filing of a com¬ 
plaint in Court is covered by the provisions of 
d, 34.0, the oficuce being complete when the acts 
constituting it have been committed apart from 
whether any complaint or charge has been laid 
before the court or not, IP SSI C 1) 

(c) Criminal P. C. (1898), S. 345. para. 6— 
“Accused’ only describes character of ac¬ 
cused at time of trial. 

The word 'accused' in para, (\ of the section 
oiilv uoscrilies the character of the person accused 
of the olfence at tlic tin c of the trial when the 
luostiou of the effect of the composition is under 
consideration. IP 8Sl C 1) 

(d) Criminal P C (1898), S. 345-Com- 
pounding must be complete. 

To operate as an acquittal, the compounding 
must l;ave been lompleted and any complete 
agreement would not amount to an acquittal 
w'illiin the meaning of the law. I? 881 C 2] 

J!. L. 'Ihoruttni —for Petitionpr. 

K. N. Aiyo, K Saukora Svhha Aiiinr 
and A. Nttrana^iasiimi Aii/in —for Res¬ 
pondents. 

Public ProseciUof —for the Crown. 

Abdur Rahim, J.— This is an appli¬ 
cation to revise an order of acquittal 
passed by the Sub-Divisional Magistrate 
in appeal in a case in which the accused 
were convicted by a 2nd Class Magistrate 
of offences under Ss. 147, 355 and 323, 

I. P. C. The appellate Magistrate found 
that the charge of rioting could not be 
sustained upon the evidence and there¬ 
upon acquitted the accused of that offence. 
That acquittal must, in my’opinion stand 
as no sufficient reason has been made out 
for interference with that part of the 
order of the appellate Magistrate. He 
has acquitted the accused of charges un- 
der Ss. 323 and 355, on the ground that 
there had been a valid composition of 
those offences within the meaning of 
S. 345 Criminal P, C., before the comphin- 
ant laid the charge in Court. There are , 
two questions of law which arise in con¬ 
nexion with this matter. First of all a 
doubt has been expressed bp Oldfield, J,. 
who admitted this application, with re¬ 
gard to a decision of mine in Mahovied 
Kanni v. Pattani InayathuHaSahib (l), 
in which it was laid down that it was 
not necessary for S. 345, Criminal P. C , 


to operate that the complainant, after the 
composition has been arrived at, should 
still bo of the same mind and join the 
accused in asking the Court that the case 
should be dismissed as there has been a 
valid composition. Once there has been 
a composition of an offence compoundable 
under the Criminal P. C. the matter is at 
an end and the person injured cannot 
afterwards effectively resile from the 
agreement. If he chooses to do so, it 
is for the Court to enquire into the 
allegation of the accused that the offence 
was compounded out of Court and if 
it finds that it was so compounded, 
to acquit the accused under the pro¬ 
visions of S. 345. In holding this 
view I followed a ruling of the Calcutta 
High Court in Murray v. Queen-En- 
press ('i). There is also another ruling 
of the same Court, Kusum Bewa v. B«liu 
Bewa (3), which proceeds upon the same 
principle. Both the learned Public Pro¬ 
secutor and the learned counsel who ap¬ 
peared for the petitioner urged no argu¬ 
ments against the decision in Mahomed 

Kaiivi v. Pattani Inaythulla Sahihil), 

and on giving the question ray best con¬ 
sideration again, I do not find any suffi¬ 
cient reasons for taking a different view. 

Tlie next point of law that has been 
discussed relates to the question whether 
a composition, which takes place before 
any complaint has been laid in Court y 
the person injured, is covered by 
visions of S. 345. In its first M 
section says that the offences a 

in the table attached, 
by the persons mentioned in j .r.i 
table. Looking at Col. 3, we find 
the persons who can compound i 
offences are, generally speaking, th® 

SODS injured and ^ Person wnu 
already laid a charge in Court. ^ 
the person injured ' niete 

composition, that composition isco 

and para. 6 of the section . ig, 
what the effect of such a coroposi 
It says that; „ under U>h 

"The composition of these 
section shall have the effect of an 
the accused.” .. ^ords 

It is argued that the use of t 

‘offence’ and ‘accused’ shows th 
position which is contempla loinand 
rivedatatter a complaint ha® . 

there is an accused person befor 

caDnot_LcceptJh}S_ argument w ^ 

Oi) U894] 21 Cal. lO’S. 

(8) U899I8 0. W.N.322. 


fl) U916] 39 Mad. 946=311. C. 819. 
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sonnd. An offence is complete when the 
acta conatitubing it liave been committed, 
apart from whether any complain tor charge 
has been- laid before the Court or not. 
The allusion to “the accused” in para. 6, 
S. 345, only describes his character at the 
time of the trial when the question of the 
effect of the composition is under consi¬ 
deration, As regards certain classes of 
offences which may he compounded, the 
legislature provides that they may be com¬ 
pounded only with the permission of the 
Court. Inthosocases, tbeoperationoftlie 
composition is necessarily suspended un¬ 
til the Court sanctions it. Bub in the 
other oases, no such permission is needed 
and no reason is apparent to me or has 
been suggested why the legislatnre, hav- 
ing permitted certain classes of offences 
to be compounded by the parties them¬ 
selves without any reference to Court, 
should insist that that composition shonld 
be arrived at after the person alleged to 
have committed the offence has been 
brought before the Court. In the absence 
of clear languageshowing that that was the 
intention of the legislature. I should not 
be prepared to impute to it any such in- 
tention. I think it is quite clear upon 
the interpretation of S. 345 that the con- 
tention on behalf of the complainant on 
this point cannot be sustained. It is 
nnnecessary therefore to discuss the Eng¬ 
lish law on the subject to which some re¬ 
ference has been made at the Bar. But 
I may point out that so far as I have been 
^le to go into the matter, the case of 
A«r v. Leeman (4) supports the view 
which I have indicated as the one adop- 
ted m the Criminal Procedure Code 
rather than otherwise. This was a judg. 
raent of Ejord Denman, 0. J., and he after 
reviewing the cases at some length laid 
down the foUowiDg proposition on the 
flubjeot of compromise of offences ; 


We shall probably bo safe in laying Itdowg 
that Ibe law will permit a compromise of nil oflen 
cei, though madf the subject of a criminal pro 
seOTllon, for which offences the injured part' 
might sue and recover damages in an action. I 

redress. But if the offence is of a public natur 
no aBrcement can be valid that is founded on th' 
coosideraiion of stiffing a proiecntion for it.” 

The exact point we have to conside 
here was not before the learned Judges ii 
that case, bub the proposition reems t( 
pimply that a composition of an offence o 
a partionlar description would not be thi 

<4) 11644] 6 Q. B. 308=18 lTq7b.^8K)~' " 
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less valid because it took place before any 
complaint was laid in Cniirt. Then the 
exception to S. 211. l>enal Code, exempts 
from the provisions of Ss. 213 and 2H 
cases of compoundingolVencoe wbicii ma% 
com))oini(le(l. [f thy conton- 
tioD submitted on bebilfof the itosgc’;. 
tion in this case were sound, tlio coii.. 
pounding of iiarlieuiar offences dealt with 
under Ss. 21.1 and 214, I’enalCode, would 
be no offence if the compounding took 
place before the cliarge was laid, ft seems 
to me that this would be an untenable 
proposition. On the facts, however, of 
this case, I .am not satisfied that the Sub. 
divisional Magistrate “quite clearly rea¬ 
lized whether therewas a completedagree- 
rnent or composition” within the mean- 
iog of S. 345, Criminal P. C. It appears 
that there was an arbitration and the 
arbitrator decided after some parley that 
accused 1, was to pay to the complainant 
Rs. 300. It is argued on behalf of the 
complainant that he did not accept this 
composition and had not even agreed to 
the arbitration. The Subdivisional Ma¬ 
gistrate does not seem to have arrived as 
a clear conclusion on these points. A 
further question arises as to whether 
Ks. 300 was to be actually paid before 
there was any completed composition 
within the meaningof S. 345; orsvhethei 
the complainant was satisfied with the 
promise of the accused to pay that 
amount. 

The amount was not actually paid 
before the complaint was lodged in Court. 
Unless it ij found that the compounding 
was completed before the complaint 
was made, any incomplete agreement 
would not amount to an actual acquittal 
within the meaning of the law. I may 
say, speaking for myself, that I 
should ordinarily be very reluctant to 
interfere in a case of this nature. But 
there is no finding of the appellate 
Magistrate on the subject of the charges 
under Ss. 323 and 355. Penal Code, the 
acquittal of the accused of these charges 
hemg based merely on an alleged compo¬ 
sition. The facts found are not enough 
to show that the Subdivisional Magis. 
trate had in this connexion quite clear 
before his mind’s eye the elements which 
would be necessary for a complete and 
valid composition. I would therefor** 
set aside the order acquitting the accused 
of the charges under S. 323 and 366, 

I. P. C.. and remit the appeal to lie 
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in t -lisposol of by tho appel- 
l,uo Masislrate on these charges in the 
li^ht of tho above observations. 

Napier, J.—I agree and wish to add 
.aly a fe v words. With regain to the 
iocision reported as MaJiorned Kanni v. 
Pattaai In'Aijatlndla Sahib (l) which 
has been rcforrod to in the admission 
Cider, I desire to say that I am in entire 
'.coord with it. It lays down that tho 
eomi'osition referred to in S. 345, Cri¬ 
minal r. 0., is not limited to acts done 
in the Court to cises in which the part¬ 
ies continue to be of the same mind un- 
■il the case comes on for further hearing 
before the Court; that view seems to me 
-.0 1)0 entirely warranted by tho language 
ii tho section. The sole question to be 
Ascertained is whether there was a con- 
tract and once that has been ascertained, 
there is nothing on principle which al. 
lows a party to resile from his contract 
and lay a charge which he had agreed 
:or consideration not to lay. A further 
luestion has been argued whether such a 
composition can be made before any com- 
’ilaint has been made to a Magistrate or 
Any proceeding taken in Court. Consi¬ 
derable stress has been laid on the words 
"otfence” and “accused” in the section: 
and the learned Public Prosecutor has 
pointed out that it must be difficult to 
say whether a composition was lawful 
cr unloAvful unless the facts had been 
considered by the Court; the difficulty 
.vill arise however in the actual offence 
compounded. It is clear from the very 
earliest authorities that the offence of 
compounding a felony could be commit¬ 
ted before any charge had been laid. 
With reference to compounding theft, the 
language of Lord Coke is quoted in Reg 
V. Burgess (5), which language is repro¬ 
duced in Archibold’s ‘Pleading and Evi¬ 
dence in Criminal Cases’ in the section 
Sealing with compounding offences. The 
offence known as theft bote is commit* 

ted 

''where the owner not only knows of the felony 
bnt taketh of tho thief his goods again or am- 
onds for tho same to favour or maintain him, 
that is not to prosecute him to the intent that 
he may escape.” 

It is reproduced by Blackstone in his 

Commentaries as follows: 

“the o0onca of theft bote which is where the 
party robbed not only knows the felon but also 
takes his goods again or other amends upon 
ngreement not to I'losecute. 

(5) [1886] 16 Q. B. D. 141=55 L. J. fil. C. 97. 


This is tho language of the earliest 
authorities aud there cannot be tbs 
slightest doubt that the offence of illegal 
compounding is one that can be commit¬ 
ted in relation to a matter which has 
not been brought before the Court. Now 
the connexion between illegal compound¬ 
ing and legal compounding is very close, 
because in the Penal Code the exception 
to S. 214, says that 

"the provisions of Ss. 213 aud 214 do not extend 
to any case in which the offence may lawfalW 
be compounded.” 

Of course lawful compounding is thatj 
which is dealt with under S. 345, Cri¬ 
minal P. C. So the principles which 
apply bo the offence must necessarily ap¬ 
ply to the exception. I am therefore 
satisfied that a composition made to pre¬ 
vent a case going into a Court is just as 
much a composition under S. 346, a3 0 De| 
made after the case has come into Court. 
As my learned brother has pointed out. 
it will have no effect as a plea in bar ol 
conviction in cases covered by 01. (2) 
unless the Court has given its sanotion. 
But svhore a composition has been made 
out of Court and at a certain stage in the- 
proceedings the Court gives the sanction 
required by Cl. (2), then it is a goodj 
composition. On the facts ofthis caee.j 
it seems to me that the SnbdivisioM ^ 
Magistrate has entirely mieunderstooo 
the alleged position. He seems to baTO 

thought that because P-W. 

ing P. W. 1 agreed to abide 
sion of the arbitratorsand thera’^*®* , 
cision of a certain sort, that . 
necessarily to a contract not .u. 

Speaking for myself, I ^ 

evidence is perfectly clear on that P ' 

but I do not wish to decide this c 

a question of evidence, .^.-nit- 

sitting in revision of an order o 
ta,l. What the Sebdivisioeal 
trate should have done was to 
the evidence and see whether . ^ 

chayatdars decided sensed 

was to accept the promise of t ^ 
to pay or whether the 
punchayatdars was that if j 

did pay. no complaint sbonld be 

I agree with my .ufsnbdivi' 

this is a matter to which t 

sional Magistrate must "osed- 

tion. I agree with the order PW 

S.N./R.TC. Order eet 
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PhILLU'S and Krishnan. JJ. 

Bajabhai Naraia Dofen'laafc — Ap¬ 
pellant. 

V. 

.Karim Mahomed—VhintW—Resnon. 

dent. 

Second Appeal No. 92 of 1917, Decided 
on 26th February 1918, against decree of 
Disfe.Judge^ Soutli Malabar, in Appeal 

Suit No. 274 of 1916. 

(«) Civil P. C. (1908). S. 20--Cause of 
aclion meana whole bundle of material facta 
neceasary for plaintiff to allege and prove, 
ine term cause of action'* fvs u^ed iu S. 20, 
Civil P. Cj, means the whole .bundle of matoriai 
facts which it is necessary for a plainiifT to al¬ 
lege and prove in order to entitle him to succeed. 

ral average contribution - Suit brought in 
Court where cxceaa freight was collected- 

ihat Court held to have jurisdiction. 

Wnf ^ !?'■ average contribution can 

pleted and the vessel has reached its place of 
destination or some other port safely. If there 
are several general average acts during the same 
voyage the principle is to make each owner of a 
sacrificed interest contribute to all the sacrifices 
in whatever order of time they may bavooccur- 
red. The time of jettisoning cannot be taken as 
the time vvben tOe value of the goodsis to be as¬ 
certained because the whole adventure may after¬ 
wards be brought to an end by the total loss of 

ship and cargo when there can bo no conlribu- 
tion at ac all, 

A claim for general average may be laid at 
the place where the voyage has safolv ended. 

T>i • A « , IP C 1, 2 ] 

^ was to take 700 

Mndanll Calicut. 

Defendant 1 was a resident of Cutch where the 

charter party was entered into. The ship 
experienced rough weather on her wav from 
Basra 'to Calicut, in consequenerwhereof Z 

The jettiflon 1G6 bundles. 

The ship however reached Calicut in aaffltr 

The master refused to deliver to plaintiff any if 

was paid. Pliin- 
tiQ paid the freight under prjtest and sued the 

s,c'„rs:;. 'a* 

frieght was collected at Calicut; (2)lSt L CaU 

the Calicut Uurt had jurisdiction te entertain 

short-delivered 

go^s; (8) that as the voyage safely came to an 
end a Otllcut. plalntiffa cause of wtion for 
general average arose in Calicut. (p 884 C 2} 


— Municipal 

Court has jurisdiction over non reeid^^nt 
oreignerit cause ol action arises within its 
jurisdiction - Whether decree aeai,^.? k- 
can be enforced in foreign Slate is to be div 
posed of by Court of that Slate. 

A Municipal Court is cutitled to exorcise juiis- 
diction over a non-resiclont foreigner whore the 
cause of action arises within its jurisdiction The 
questiou wbolbcr its decree can be enforced 
a ainst him in the foreign state is a question 
for di.'pcsal for the Courts of that state. 

m T. r> * C 2] 

J-. li.hamachandrn Ayt/ar,A. ^ntidn 
p”Vr , ll.iy>^hnamamy Ayyar aod 
71 • Ayyar~ioT Appellant. 

i . hichmond—iot Respondent 


Krishnan. J. The QuestioD raised be- 

fore us 10 second appeal is one of jurisdic- 
tion. The facts necessary to bo stated for 
the decision are these; The plaintili char. 
tered a vessel named “Ganga Patharath” 

belonging to defondantl to sail from Cutch 

to Basra and there to take on board 700 
bundles of dates and to discharge the same 
at Calicut. The charter-party was en- 
tered into at Cutch,* defendant 1 being a 
resident of that place and a subject of tho 
State of Cutch. Defendant 2 is the 
tmdal or the master of the ship. The 
ship sailed to Basra and took on board 
651 bundles of date, but on her voyage to 
Caheut She met with rough weather in 

the Arabian Sea and to save her and the 

cargo the master had to jettison 165 bun- 

dies of dates. On her subsequent arrival 

m Oalicut the master refused delivery of 

any of the plaintiff’s goods till the freight 

for the whole consignment was paid and 

the plaintift thereupon paid it under pro 

test and took delivery of the remaining 

bundles. He has now sued in the Calicut 

Court for the return of the excess freight 

collected and for the price of tho bundles 

short-delivered or in the alternative, for 

what IB due to him on a "general average” 
account. ° 

objection as to jurisdiction was 
taken in the first Court but it was over 
ru ed and a decree was passed against 

Sran^r the excess 

freight and for money due as "general 

average contribution.” Defendant 1 ha] 

U9 this question of jurisdiction. The 

ll a’ combines 3 claims 

based on three different causes of action- 

the first, for the refund of freight, based 

on the fact that it was illegally collected 

from the plaintiff and this took place in 

Oalioj^ tlj^set^i^fQ^the Pfio^'pf ||opd 

\ Vakl) liinii t-oiii-l., 
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short .Kdivero<l which, aceonliug to the 
tr ie- in the charter-party, were to be 
l..!ivmel in Calicut and the third, ui the 
.)rG.naMve. aclaim for “general average 
;nheCnart found that the gaols were 
properly iettisoned. Thecau-o of action 
(or the first aroso wholly m Calicut and 
(or the seoool. in part in Calicut, as that 
was the pla.ce of performance. Tt is c ear 
that as vegirds these two causesof action 
the Calicut Court had iunsdiction but 
as to the cause of action for the drd claim, 
the learned pleader for the appellant had 
ar^u-'d that no part of it arose in Calicut. 

It” is therefore necessary to see what 
exactly is the plaiutitl’s cause of action for 
his claim for general average. It h now 

settled that the term cause of 
as used in S. 20. Civil P. C.. means the 
.whole bundle of material facts which it 
is necessary for a plaintiff to all^e and 
'•Drove to entitle him to succeed. To sus- 
tain the plaintiff’s claim in the Presen 
case it was necessary to establish that 
his goods were properly on board ship, 
that they were properly jettisoned to 
avert a danger which threatened the 
whole adventure and that, as a result, 
the ship and cargo against which contri¬ 
bution is claimed, were saved rom da- 

oiage or destruction. As laid down by 
Bovil, C. J.i 


"Tha whota law ou the .abject is on 

i.rinciulo that the loss to the lodividual 
wboi- soods are saotificed for the beaaSt of the 
roct to be conopensated acordmg to the loss 
susiained on the one band and tho benefit derived 
on the other”: see Fletcer v. Alexander (1). 


To decide the extent of such saendee 
and the amount of contribution properly 
claimable, the voyage must have been 
completed or must have been ^ednitely 
brought to an end at another port. See 
Carver on Oirriage by Sea, S. 4lo. Be¬ 
fore the claim for contribution can arise, 
the snip and cargo must have been 
broortht toasafety in port for as observed 
bv Bovil, C -T.. in the case above cited, 
p. 3H3 of (1868) 30. P.. the time of jet- 
tisoning cannot be taken as the time 

when the value of the goods is to be as¬ 
certained because the whole adventure 

may afterwards be brought bo an end by 

the total lose of the ship and cargo when 
.there can be no contribution at all. To 
loompleto therefore the cause of aotioo 

Ifor "general average" it is °e<ies^ary to 

iallt-ge that the voyage has ended and the 
U5G8] 3C. P. 375=37 L. J. G. P. 193. 
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ship or tlie goods against which it li 
claimed, had been brought to safety in 
part. In fact it was held in Whiteems 
IFihy Co. v. Savill (2) that a maritime 
adventure is not at an end till all the 
goods are delivered. At any rate it is 
clear that it cannot be ended till the ship 
reaches its destination or if the voyage 
be abandoned, some other place of safety. 
Appellant’s vakil relied on the observa¬ 
tions of the Privy Council in Stranj- 
Steel k Co. v. -4. Scoft k Go. (3), viz. 

‘ In jettison the eights of tho?e entitled tocon, 
tribution.andthe corresponding obligations o 
the contributors, have thevr origin m the fac oi 

uroperty of them all; and these rights and obli 
'gati^n/ are mutually perfected whenever 
goods of some of the shippers have been M 
visedly sacrificed and the property of the other? 
has been thereby preserved, 
and argued that as soon as the P»rtieula 
“eril which necessiwei the s.=rito 
'prssea ewey. the cause »' “foe ^ 
TOntrihution wae complete. But it 
to ore that it oaunot be preBcated th t 
the property of the others has been pK 

served till the maritime 

come to UP end. f,ie. 

vations are therefore not “Saieat 
I am taking. If there are ee'«»l 
ral average acts during t ^ 

the principle is to the 

sacrificed interest ^ time they 

sacrifices in °'fn„ver 3- 

may have occurred. See tol 

This can hardly sacrifice 

contribution regarding any ^ 

is to be taken to be comply 
the particular peril voy- 

fore of opinion that the fao ^ g|, 

age safely came tD an ena* 
plaintiff’s cause of action f 

average and as *^7 inr sdiction and« 
the Calicut Court had jnrie 

S. 20 . Civil p. a. to try ^ 

as it referred to general avera. 

The learned vakil for the 
raised a further objection J a 

on the ground that Q^toh and not 
foreign subject,residing vessel its®*^ 

in British India and that tb® 


in British J""-" ma^o. 

against which the daun . valid- 

foreign ship. 0 f® . toesef' 

as a Municipal Court is t 
cise jurisdiction over 
foreigner where the oau 

wibhiojtsjurisdm^^^--^^^ 

(2) L188 :1 8 Q B A. 2*0 (P- 

(3) L18901 17 Cal. 36i -a'' 
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'whether its decree could he enforced 
against him in tlie foreign State, is a (|ues- 
tion for disposal for thoCourtsof that State. 
If defendant did not wish to l.'e hound by 
the decree, he should not have appeared 
and pleaded to the cause and appealotl 
and filed a second appeal as he lias done: 
he has clearly submitted to tlie jiirisdic- 
tion of tho British Court. Thi« objec¬ 
tion must also he overruled. It inav ho 

• 

mentioned that the respondent urged 
that, under S. 21, Civil P. C. the objec¬ 
tion as to jurisdiction could not l e urged 
before us without showing tint there 
was a failure of justice. In tho view I 
am taking it is not necess a y to discuss 
the scope of this section. No objection 
has been urged on the merits. The se¬ 
cond appeal therefore fails and is dis¬ 
missed with costs. 

Phillips, J .—I agree. Plaintiff's cause 
of action against the ship owner with 
whom he contracted, is primarily the 
non-delivery of the goods contracte<l to 
be delivered, and it is only in order to 
meet tho defence of “jettison’ set up that 
he has to rely on the doctrine of “gene- 
ral average” according to which the ship¬ 
owner is still liable to contribute to the 
loss sustained although to a limited ex¬ 
tent. In this view at lea&t a part of 
plaintiff’s cause of action arose at Calicut 
and the suit was rightly tiled in the 
Court there. 

S.N. H.K. Aiifieiif il.'srni-vseil. 

A. 1. R, 1919 Madras 88‘; 
Kumabaswa.mi Sastiu. j. 

Penumetsa Thirumalrain and — 

Accused—Petitioners. 

V. 

J5mp«for—Opposite Patty. 

Criminal Revn. Nos. 270 and 2115 of 
1917, Decided on 15th November 1917, 
from the judgmrut of Sessions-Judge, 
Kistna in Criminal Api’oal Nu. 57 of 
1916. 

(a) Penal Code (1860). St. 96 and 97 — 
Failure to inform police doei not take away 
right of private defence. 

Tho right of privato defence against an act of 
treRpasH on ooo’i property ie not lost by reason 
of tho omission to send word to a police statiou 
Vihich is at some distance from the place of 
occurrence. (P gsft C 21 

(b) Penal Code (1860), Ss. 96, 97 and 141 
—Persons exceeding right of private defence 
in repelling attacks on their property do not 
constitute unlawful assembly. 

Persons who exercise their right of resisting 
an unlawfol trespass on their property do not 
become members of an unlaw fol assembly 


by rupolling mido on lliom or 1m 

exceeding Iboir right of private dvfcnco. 

b.«5 0 21 

(c) Criminal Trial —Judgment—Joint trial 

Evidence against each accused must be 
separately discussed. 

Where MWeral [icrs um aro charn d with an 
offence the jndgiueni of Miir Court slionld contain 
a diRcus>iou of tho ovidence .is agriin't eich 
accused. 

0. Vcubiliif.imiuh - fur Petitinnors. 

('. Xiiriisim}i<i.':liiin.u- fur Vahiu) Pro. 
seriUoi —for the Crown. 

Order.—The evidence shows that the 
bodi was irrigating the Ian Is of ac¬ 
cused 1 and that at least from ll-’Oi the 
lands of tho opposite party wore not 
irrigated by it. The Sessions Judge finds 
that the spout was only capableof irrigat¬ 
ing two acres, which is the extent of 
Geld No. 4lb! belonging to accused 1. 

The Deputy Magistrate in the counter- 
case Gnds that tho Kapus wont to the 
Geld of the accused in tim present erse 
with a spear and sticks to enforce their 
right and repair the hodi and ready to 
repel by force any obstruction to their 
interfering with the hodi. I have little 
doubt that the accused had the right tO| 
prevent the Kapus from entering upon 
their Gelds and interfering with the bodij 
on it. It is difficult to sec how they lost 
the right of private defence because they 
did not send word to the police station 
six miles off. By the time a person 
could have gone there and returned with 
police help, the Kapus would have tres¬ 
passed on the land of accused 1 and 
gainel all tliey would. Accused 1 and 
those on the land were justified in get¬ 
ting help and resisting tlie trespass 
attempted by the Kapus. 

Tho only question is whetlmr the ac- 
cused or any of bhoin exceeded tlieirright 
of private defence. In this connexion II 
may point out that persons c-xercisingi 
their right are not members of an unlaw.| 
ful assembly by repelling attacks made 
on them or by exceeding the right of pri- 
vato defence: see Kunja Bhuniija v.' 
Emperor (1). If any person exceeds his 
right of private defence ho will be in¬ 
dividually liable for any injury caused. 
So fur as tho accused 1 to 3 aor concerned, 
the Deputy Magistrate finds that they 
did not cause hurt to anybody and the 
Sessions Juilge did not differ from him.^ 
They were clearly within their right in’ 
resisting the attempt of the Kapus tol 
t^spass on their land and as they have' 

(1) li-na) 39 0»r. 896=16 I', o'. 481.' 
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not ex'jccdeil their right of private tie- 
fence, it is diflicult to see how they can 
1)0 ccnvietcJ of any offence. The learned 
Public Prococutor is unabla to support 
the conviction so far as they are con- 
cernec). As regards the other accused 
there is the finding that they exceeded 
the right of private defence. It would 
have heon more satisfactory if the Ses- 
isions -Tudgo had discussed the evidence as 
Against each accused; as lie was bound to 
'do: In Yc, Bamasaicmij Niiidu (2). But I 
think no useful purpose will he served 
;by seeding the case hack. I set aside the 
conviction and sentence against accused 1 
to d and confirm the conviction as against 
the other accuse!. The security bond 
executed hv accused 1 to d will he can- 

4 

celled. 

S.N. IMC. Conrictioii tKjiiinst ucemed 
_ Nos , i to 3 set a side . 

(2) [1015] ai I, C, 825 


A. 1. R. 1919 Madras 886 

Wallis, C. J., andSeshagiri Aiyar, J. 

C. Ve7ikatachariar~'B\a\nt{& —Appel¬ 
lant. 

V. 

Naraiimha Ayyangar and others —De¬ 
fendants - Respondents. 

Appeal Suit No. 92 of 1917, Decided 
on 23rd August 1918, against decree of 
Tempy, Sub-Judge, Salem, in Original 
Suit No. 13 of 1915. 

(a) Landlord and Tenant—Permanent ten* 
ancy — Expressions "Kayam,” and “Sas- 
watham" import ordinarily permanent ten* 
ancy. 

The expressions “kayam" and “saswatham" 
occurring in lease deeds ordinarily import a pec* 
manent tenancy. Even if literal effect is not 
given to these words so as to involve as a neces* 
sary inference a permanent tenancy, the ^ur* 
rounding circumstances may be looked at and a 
permanent tenancy may be inferred from the 
use of these words. [P 886 C 2] 

Where a deed of lease is a renewal of prior 
documents in respect of which a permanent ten* 
ancy was judicially upheld, the presumption may 
he made that a permanent tenure was intended 
to be conferred by the later document. 

(P 886 C 2] 

(b) Transfer of Property Act (1882), S. Ill 
(g)—Denial of landlord's title to lands not 
comprised in ejectment suit does not entail 
forfeiture. 

The denial of the landlord’s title in respect of 
lands not comprised in an ejectment suit will not 
entail forfeiture of the tenancy in respset of the 
suit lands under S. Ill: Doe d. Devis v. Evans, 
(1841) 9 M. &W. 48; Doe d. Calvert v. Frowd, 
(1828) 4 Bing. 651’, Doe d. Phillips v. Rollings, 
(1847)4 C. B. 188, Disf. [P 887 0 1] 


.4. Krishnasioami Aiyar—loi Appel, 
lani. 

A*. Srinivasa Aiyangar —for Eespon- 
dents. 

Judgment.— This is an appeal from 
the judgment of the Subordinate Judge 
of Salem in a suit brought by a mittadar 
to eject the defendants, who claim to hold 
under a permanent lease. Two questions 
have been argued before us: (1) whether 
the defendants hold on a permanent 
tenure; and (2) whether, if they did so 
bold, they have forfeited their tenure by 
renouncing their character as lessees by 
setting up a title in a third person, with¬ 
in tiie meaning of S. Ill (g), T. P. Act. 
As regards the first point we have been 
referred to the cases reported as Baja- 
roin V. Narosinga (l), Foulkesv. Muthu^ 
sami Gouiidan (2), Yenkataramanna v. 
Yenkatapaihi Nayani Yara (3) and 
Rama Iyengar v. Anga Gurnswami 
Chetti (4), in which the meaning of the 
words ' saswatham" and kayam" occur¬ 
ring in leases have been construed. We 
do not think it necessary again to discuss 
the meaning of these terms or the cor- 
rectness of the decision in Rajaram v. 
Narasinga (1), because it has been abun¬ 
dantly established in later cases that, 
even if literal effect is not to be given toi 
these words so as to involve as a neces-j 
sary inference a permanent tenancy, yfl“| 
the surrounding circumstances ^ 
looked at and a permanent tenancy ffl*5 
be inferred from the use of these 
In the present case, we find that t 
lease in the suit was a renewal ot 
ous documents, and that previously 
the execution of this instrument 
lessees had been held to hold on a pw 
manent tenure in the suit of i 

consideration, in our opinion, is 
to show that it was intended to con 
permanent tenure in favour ^ 

by virtue of Ex. J in this case, 
fore, on that ground, we agree wi 
learned Subordinate Judge. 

The next question is a somewhat int« 
esting one which has been 

argued by Mr. A. Kriahnaswami 

for the appellant, namely, whe 

denial by the present .ti^s 

title under which the mittada 
the whole mitta in a pj ;eyio_-— 

(1 [1892] 15 Mad. 199. 

(2 [1898] 21 Mad. 603. 

(3 [1915 29 1.0.188. 

(4 [1918] 46 I. 0. 62. 
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brought by tlio mittailar not in vospocb 
of the suit bind, but to rocovor jodi in 
respect of certain inam lands in the 
mitta which wore also held by the de¬ 
fendants. is a sutlicient setting up hv the 
lessees of a title in a third person to the 
suit lands. Mr. Krishuaswami Aiyar has 
argued that directly aud by necessary 
implication, tbe written statement in 
that suit Ex. G should 1)0 held to con. 
tain a setting up of the title in a third 
person to the suit lands. We asked him 
to cite the strongest cases \yhich ho could 
in support of that proposition and he re¬ 
ferred us to Do«/f. v. Ev(in< (o), 

Doe d. Calvert v. Froiod (fl); ])c-' -h 
Phillij)s V. RoUiiuju (7). 

In every one of these cases, the denial 
of title, whether it was direct or whether 
it was inferential, was in respect of lease¬ 
hold premises and there is no case in 
which a denial of the landlord’s title to 
some other lands lias been iield toojierate 
as a forfeiture of his title to the suit 
lands, merely because one thing would 
logically follow from the other. Mr. K. 
Srinivasa .Myangar for the respondents 
has contended that the denial by the 
defendants of the mibtadar’s right in the 
suit for the jodi of the inam lands is con¬ 
sistent with the plaintiff's having the 
rights of a lessor in respect of the suit 
lands which he might have acquired in 
other ways than by transfer of the mit- 
tadar’s title from the plaintiff’s [irode- 
cessor to the plaintiff. The doctrine of 
forfeiture, which is embodied in S. HI. 
|T. P. Act, is not ono to be extended, and 
we think we should be extending it if 
we wore to treat the denial in the written 
'statement Ex. G in this case as a setting 
jop of a title of a third person to the 
lands in this suit. Mr. Srinivasa Aiyangar 
for the respondents desired to take other 
objections, hub we do not think it neces- 
savy to hear them, because on tbo ground 
which we have stated, we think that tho 
appeal fails and must be dismissed with 
costs. 

S.N./r.k. Appeal (lismisaed. 


(5) U8411 9 M. A W. 48=11 L. J. Ex. 9. 
(G) 118281 4 Bing. 557=1 Moo. & P. 480. 
(7) (18471 1 C. B. 188=17 L. J. C. P, 2C8, 
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SESHAGIRf AlVAIt ANI> PlIILLIl'S, JT. 

Sarvothnmn /(’n»'“l)efondant—A|>i’3l- 
lant. 

V. 

ChinnoMtni Pilltii and others—Vh'm. 
fill's—Res{)ondent'5. 

“Second Appeal No. HO of 191H. Doci le^ 
on Oth DecoiTiher 191H. against decree of 
Sub.Judge, Tanjoro, in Apj'C-il Suit 
No. ffo of 1917. 

Limitation Act (9 of 1908), Art. 115- Pur¬ 
chaser from member of joint Hindu family 
obstructed possession by prior purchaser from 
Manager—Suit by former for possession dis¬ 
missed by High Court—Subsequent suit for 
sale price and litigation expenses is maintain¬ 
able—Limitation starts from date of decision 
by High Court. 

Piaintii! inirc)ia«ed ceit iin prfipurlie.-i from ,i 
junior membof of a joint llindn famik on l‘2tb 
JaMnar\ \Vh«ii lio attorapted to taka 

pos«e«'<ion bo \v;i? ohitriictcil by a prior pur- 
cb.isor of tiio properties from t!ic manager of the 
joint family, riaiiiiif: then brought a "suil for 
possession of tlio proportie-. He succeeded iu 
the first Court, Ijiit bis suit was dismissed on 
appeal, and the Higli Court eonfinnod tbo lower 
appellate Court’s decree in second appeal on IStb 
February lOl-.. An application for review of 
the judgment of tbe High Court was also un¬ 
successful, Within three years of the High 
Court’s decision plaintiff brought the present 
suit for rcturu of the sale price aud fori litiga¬ 
tion expenses incurred by him; 

Hell: (1) that the consideration for tho plain¬ 
tiff’s purchase should be deemed to have failed 
only oil the d.ile of the High Court’.s decision, 
and that tbe suit w.as therefore in time; 19 Cal 
I’VIP. C.). Ecpi. aud Bi?/. 

(-21 that llie plaintiff was entitled to his litiga¬ 
tion expenses, except the costs of his review 
reition to tho High Court. ■ (P S33 C 1, 2) 

P. S. Vitidiiaiuithii Aiiiay —for Aj- 
pollaij t. 

K. liojah Aiifar—lov Kesjionilents. 

Judgment .—The maDagiog member 
of a joint Hindu family, consisting of 
himself and bis brother, sold tho suit 
properties ton stranger on 22nd December 
1908. Tbe. younger lirother sold bis 
share alone to the plaintiff on 12th 
January 1909. There was also a mort¬ 
gage outstanding on the property. When 
the plaintiff attempted to take possession 
he was resisted by the purchaser from 
tbe manager. Thereupon lie sued for 
possession of tho half share sold to him. 
He succeeded in the first Court. The 
lower appellate Court hold that the sale 
by the manager was binding on the 
plaintifl’s vender and dismissed tho suit. 

In second appeal, this decree was con- 
firmed; an application to review the 
judgment also failed. The decision of 
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' ■ . Couit. ill tl.e seeouii appeal was 
- on February 1910. This suit 
'• . .cfiiiK.l of tlio sale i‘rice and for the 
.pensur; of the costs incurred in the un- 
- litisAtion was instituted with- 

• three years of thu judj’nient of the 
■ti^h Court. The Courts below have 
hold that tiu; .'ui: was not barred bv 


limitation. 

P.oforu us tl.c learned Vakii for the 
ijoieliant rcl'ed on Ilanuman Kiimaiv- 
/ianiividn M<i)i(hir yl) iov the proposi- 
'ion tliat the rause of actior- for the 
refund of the money arose when the 
plaintiiT was refusoil jiossession. In the 
( ,>e before Cbc I’rivy Council, bho 
..ina^iiu; inembev of a Mitbila laniily. 

A ho was only entitled to dispose of the 
-'lares of his brothers with their consent 
•.nd not, as under the Mitakshara Law, 

alienate family property for justifiable 
proposes, alienated the family property. 
\Vben tlio vendee sought to take posses- 
sion the other brothers resisted. The 
Judicial Committee pointed out that, as 
the alienation depended on consent and 
•’.= that consent was certainly refusetl 
•vhen the brother refused to give posses¬ 
sion, the cause of action arose on that 
date. In the present case, the plaintitf’s 
vendor was competent to dispose of his 
share and the manager had a light prima 
facie without consulting his brother to 
deal with the property for family pur¬ 
poses. It was ouly when it was finally 
determined that the sale by the plain, 
tiff's vendor could not take effect against 
the sale by the manager that the former 
sale became infructuous: consequently, it 
was only then that the consideration 
failed. This case is practically the 
second of the class of cases referred to in 
Suhbaraya Heddiar v. Rajagopaia Red- 
diar The decision in Parvataneni 
Venkaramayya v. Lanka Ramhrahman 
(3) also supports this view.* We think 
the suit is not barred bv limitation. 


It was next contended that the costs 
of the litigation should not be given to 
the plaintiff. He was bound to have 
sought the aid of the Court to vindicate 
the title of his vendor and the litigation 
expenses must be regarded as having 
been legitimately incurred. These dama¬ 
ges are not too remote as laid down in 

' " (1) UeW 19 Cal. 123=18 I. A TSS (P. 0.)“ 

(i) A. I. R. 1916 Mad. 708=38 Mad. 887=93 
I. C. 670. 

0) A. I. B. 1919 Mad. 849=47 I. C. 924. 


Krishnr,)i Nambiar v, Ka7inan(i) and 
in Digamber Das v. Nishibala Debi (5). 

We are however of opinion that thei 
plaintiff is not entitled to recover the! 
costs of his unsuccessful attempt to haver 
the decision of this Court reviewed. It' 
is a luxury he indulged in for which the 
defendant should not be held liable. The 
sum of Ks. 55-9-9 allowed under this 
head should he deducted from the decree. 
In other respects, we confirm the decree 
of the lower appellate Court. Parties 
will pay and receive proportionate costs 
throughout. 

S .N.fR .K. L)^ree sli(jhiin varied. 

(1) L1S081 21 Mad. 8. 

(.5) 119101 R i.C, 91. 
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Oldfielr and Bakewell, JJ. 

MallidiDociiyga —Defendant and Peti- 
ioner—.Appellant. 

V. 

Satt! V'e^r.i!///-' —Plaintiffand Counter- 

Petitioner—Respondent. 

Appeal No. 127 of 1916. Decided on 

Sbh October 1917, against the appellalo 

order of Temporary Sub-Judge. Cocanada. 

in Appeal Suit No. 47 of 1916- 
CiJil P. C. (5 of 1908), O. 21. Rr 43, 54 

and 55-Order against 

hearing all objection* to attachment i* 

"'where an order lor attachment 
meat-debtor’s property is debars* 

iiis objections, the order ts 
the judgment-debtor from racingotwro 
in the same proceedings: 8 Oal. &i '^Jpgggc^l 

G. Venkatramiah—loT . 

P. NarayaJimoorthy for Bespon 

Judgment.—^'Ve can the 

appeal on only one of the gfore 

appeal memo., the fifth, and ^ qijjg 

expre=s refusing to 

order under appeal u on o( 

raise the attachment of the P q{ 

the defendant-appetl^^t ‘n ex 

respondent’s decree- ^he appeal ^ 

been resisted on tho lAfehAaguat-' 

lant had notice to apP^^*^ °° . a^ach-l 
1915 and show cause agamst ^ 1 

ment and that he 
but. that the Court aE^®^ f 
contention, that the d® ^ ^ which, itj 

made an order for 

is contended, debars hi jbere is 
objection on any grou° ; . following* 

doubt regarding the fact • 

Mungul Pershad Diohti 
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Lahin (J), we must hold that, tlie order 
\vas couclueive. Argument to the con¬ 
trary has been based on fclie fact that tlie 
order was passed without ro/erence to the 
plea of limitation now relied on and in 
fact without its being submitted to tho 
Court. We do not think it necessary to 
go through tho authorities cited to show 
that, in such circumstances, the pro¬ 
priety of the order can he questioned hy 
a subsequent petition, because they all 
relate to attempts to question it in subse¬ 
quent distinct proceedings, suits or exe¬ 
cution petitions, not as here in the same 
proceeding at a later date. To allow ap¬ 
pellant’s contention would deprive the 
decision reached at any particular stage 
in an execution proceeding of finality and 
enable the judgment-debtor to protract 
that proceeding indefinitely. Law and 
convenience being against him, the appeal 
must fail. The respondent, liowever has 
succeeded on a point not taken in the 
lower Courts. W e therefore dismiss the 

appeal but in tlie circumstances without 
costs. 

-S.N^/p. K. ^ppeal (hsmissetl. 

U) u«82l 8 Cai.’6i=ii c. lTITATs^Ta 
12;^ (P. c.) 
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Aylinu and PhIDLII’S, JJ. 

Apijaji Iyer and others — Aceu.sed— 
Petitioner, 


9 » 

^m/Jeror—Opi)osite I'urtv. 

Criminal lievn. No. 55.'' of i‘Jl7 aod 
Criminal Kevn, Pebn, No. 43G of 1917. 
Decided on 8th January 1918, fiom ju(k’ 
ment of Sub-divisional Magistrate. Gopi- 

chettipalayam in Appeal No. 26 of 1917 

{») Madrai Town* Nuiiance Act (3 of 1889) 
S 3-Moncy to be leizeu •> u>ed for goming 
muit hove been actually displayed as stakes 

Money or coiob can be bhuI to be u?cd for the 
purpose of fiainiuR under S. U onlv if ibcv are 
actually staked. To justify their ■cfiiififcition 
the money or coins should have been actuallv 
u«d or displayed in tho act of gambling 

(b) Criminal P. C. (1898'. S. 517-Property 
that bas been actually used for commission 
of offence only can be confiscated—Property 
produced but in respect of which no offence 
IS committed is not in absolute disposition 
of Courts 


Section S17. Cl. 1, authoriafii ibc confiscation 
only of property which has been used for the 
oommiftAion of an olTonce. 

The words "may make eucb order as it thinks 
fit" in the section do not confer on a Court abso- 
Into power of disposition over property which is 
produced before it but regarding which no offence 


has born cciuinitlca and which has not hcon 
u.scd for the coinini.Jsioii of au oiTturo ; I /. f 

79. ho/ l;);,r. i p’sOOGli 

(cl Madras Towns Nui.sancr Act (3 of 1889), 
S. 3 —Sovereigns found tied up in waist cloth 
and in another accused s mouth seized — 

Those in mouth could bo said to be used in 
garning but not those in waist cloth - Confis- 
cation is illegal. 

Wbero 8onii: wdtc fiuuitl tipfl up lu 

the wai>t cloth of one accii^rd in.l voinit otlief^- 
concealed iu llanijoufh uf another accu eJ 
were convicted puder the Madras Towns Niii- 
sauce Act and the ^^agi'.trat'' ordered confiscatioii 
of the sovereigiK : 

Held : that the order .so f.ii' as it rclalrd (o tlir 
sovereigns found in the mouth of oue of the ac¬ 
cused was legal, as it could ha reasonablv inferred 
that Iboy were intentionally secreted’to avoid 
exposure but that the confiscation of the coins 
tied in the waist cloth was illeg.il. (1*890 0 2) 

(d) Criminal P. C. (1898), S. 517—Scope- 
Discretion must be judicially used — High 
Court not to interefere where discretion is 
used. 

Per I'hilh/.i, ./.—The po\\eis under S. 517, 
Criminal P. (J.. are very large and the Magi- 
ti.ato’s discictinii under it is wide, hut such diN- 
cretion must he cs^rcii-ed jiidiciallv and, if >o 
exercised, the High Court b-hould not interfere 
with it in revision. [P Q j] 

(e) Criminal P. C. (1898), S. 517-Money 
shown to be probably used in gaming—Its 
forfeitures can be ordered —No inquiry is 
necessary. 

If there arc circumstances from which an in¬ 
ference can be drawn that money has been used 
for gaming, a Magistrate can order its forfeiture 
aud it is not necessary that ho should bold au 

inquiry for that rurposc*. (p H 9 l C 2] 

J . C. Adam —foi* Petitioners. 

Nar>isimh<i Chariar for Piihlic 
Prosecutor—lot the Crown. 


Ayling J. -J 
interfering with 


can see no reason for 
the conviction in this 


case or with tho order ilirocling tho des- 
triiction of the <nr.ls. The real ililliculty 
is ill ilotcrfiiiuing whether tho ^^lkgistrato 
hail jurisdiction to pass tho order conlt>. 
eating the muue\' (12 .sovereigns) found 
on the person of accu.sed 2 and 3. The 
order admittedly cannot bo hroiiglit under 
the last paragraph of S. 3, Act 3 of 1889, 
inasmuch as tho conviction was not under 
Cl. 10 of the same section : and it can 
only he upheld if it is covered by S. 517 
Criminal V. C . Cl. 1 of which runs as' 
follow 8 : 


"When an inquirv or a trial in any criminal 
Court Is concluded, the Court may mako eucb 
order as it thinks (it for tho di-sposal of the pro¬ 
perly or document produced before it or in its 
custody or regarding which any offence appears 
to have been committed, or which has been used 
for the commission of any offence." 

Mr. C. Narasimha Chariar who a|i. 
peared for the Public Prosecutor has en¬ 
deavoured to support it on two grounds: 
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(l) Tii'ii the money was property "which 
has heen us<?n for llie commission of an 
oliem.'O, ' i.e.. gaming in a common gaming 
house H, 7 (Act 3 of IHBO) and ('2) that, 
even if it wore not, tho Court liad juris¬ 
diction to fli=pos 0 of it hy confiscation 
under the ecrlier part of the danse as 
l>ro!>erty ')roduced l^eforo it. 


J have no doubt that the section autho- 
ri/cs the coufiscation of projjsrty "which 
has been used for t!io commission of an 
.otleuc 0 ”[videiib'mr/\,/772/ Aiijar v. Yenhu- 
tcf-nmra .If/yt/r {l).j but are the sovereigns 
such propc'-i y ? The Suh.Magistrate who 
i)as?cJ I’lC order merely speaks of them 
as |])opeity ’ concerned in thecasc." The 
Subdivisioual Magistrate in upholding it 
calls them "sovereigns used for gaming;” 
ibut he does not refer to. much le.ss dis¬ 
cuss, the evidence to show that they were 
used for gaming, or consider the difference 
'between the sovereigns found in ac¬ 
cused 3’s mouth and the sovereigus found 
in accused d’s pocket. I take it the coins 
can only be said to have been used for 
gaming if they had been actually staked. 
Now, as regards the eight sovereigns found 
in accused 2’8 mouth I think this can be 
legitimately inferred from the evidence. 
The place of concealment tends to indi¬ 
cate a guilty knowledge and P. W. 1 
deposes that, when the police party en¬ 
tered seven or eight sovereigns were lying 
on the mat with the cards. This dis¬ 
appeared somehow and it may be fairly 
inferred that accused 3 who was one of 
the gamblers, snatched them np and put 
ithem in his mouth. I think the order of 
confiscation of the eight sovereigns found 
in accused 3’s mouth can be upheld on 
this ground. 

The other four were found, three tied 
in accused 3's waist cloth and one in ac¬ 
cused 2'5 pocket. There is nothing to 
indicate that these coins had been staked; 
,and it cannot be inferred from the fact 
jthey were found in the pocket or cloth of 
a person engaged in gambling. Emperor 
V. Wain ]ilussflji (2) and Emperor v. 
Tola (3) are cases in which orders for 
confiscation of money in similar circum- 
stances were set aside, because they were 
nob covered by the terms of the Gam. 
hling Acts in force; there was apparently 
no suggestion in either case that any 

“(1) L1918] 18 1.0.171. ^ 

(2) [19021 26 Bom. 641. 

(3) [1904] 26 All. 270. 


portion of S. 517, Criminal Pl C., could 
be invoked in aid of the order. 


Mr. Narasimha Chariar however seeks 
to fall back on the first portion of the 
section and argues that tho coins were 
produced before the Court, and that the 
Court is authorized to dispose of them 
as it thinks fit,” which words would, 
he says, include even confiscation, The 
section was altered in 1898 and its 
present wording is, no doubt, startlingly 
wide; but I cannot believe that it was in. 
tended thereby to confer on a Court the 
absolute power of disposition of proparty 
regardi.ng which no offence has been com¬ 
mitted and which has not been used for the 
commission of an offence. A reference to 
the draft !)ill which ended in the Co^e 
of 1898 shows that the origioal intention 
was to empower a Court to pass such order 
as it thought tit for the disposal of any 
property produced before it "the title to 
which is doubtful or in dispute,” which 
seems to indicate a provisional disposal 
of that property, leaving any party claim¬ 
ing an interest therein bo seek bis remedy 
through the usual channels against the 
holder. 


In the Select Committee the words 
‘the title to which is doubtful or in dis¬ 
pute” disappeared, an omission which is 
□ot explained in the Committee’s report, 
[f the intention had been to confer such 
wide punitive powers as are now 
(for confiscation implies nothing less/ji 
is difficult to believe that no explaQai'^o^ 
would have been offered. We have no 
been referred to any case in which the 
section has been construed in such a wide 
jense. The judgment in Bwssef Bihee'^' 
Ahmad jiloosajee (4) implies no more than 
:h 0 limited and provisional power above 
indicated. The two cases already 
ied, Emperor v. Willi Mussjai (2J 
Emperor v. Tota (3), are both indireo y 
igainst such a view; for in each case t 0 
)rder set aside could apparently hav 
oeen supported in view of the 
;ended for on behalf of the Court. ' * 
ihese may be read the order in 
'■atomy Pillay, In re (5), which is lo 
in authority to the contrary though 
loubt of an obiter nature and 
led by reasons. I may also refer to 
,'iew taken by the learned Judges in 


(4) [1907 34 Oftl. 347. 

(5) 1909] 11. 0. 79. 
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nash Chandra Battacharjee v. Emperor 
(6) regarding the proper interpretation 
of the earlier portion of the section, al- 
thoDgh I am unable to follow them as 
regards the limitation of foffeiture of 
property connected with an offence. I 
would set aside the order of confiscation 
of these four sovereigns as not warranted 
by S. 5l7, Criminal P.C., and direct their 
return to the persons from whom they 
were seized. 

Phillips, J .-“The first .point taken is 
that the finding that the house is a ga¬ 
ming house is based on the uncorrobora¬ 
ted testimony of an accomplice. In the 
first place P. \V. 2 is hardly an accoin. 
plice in the offence charged, althou.^h lie 
may have frequented the house for gimb- 
ling on previous occasions and secondly 
the evidence of P. W. No. 1 is corrobora¬ 
tive in that it shows that some nine 
persons of different castes were gambling 
togetlier. Our interference in tlie 
concurrent finding of the two Courts is 
not called for on this -ground. The se¬ 
cond point is that the order to confiscate 
the cards and sovereigns is not legal. The 
Sub.Magistrate does not state under what 
provision of law he passed the order, but 
inasmuch as the convictions were under 
Ss. 6 and 7 of Act 3 of 1889 the order 
cannot have been passed 'under S. 3 of 
that Act and the presumption being that 
the Sub-Magistrate acted according to 
law, the order must have been passed 
under S. 517, Criminal P. C , t!ie section 
relied on by the Subdivisional Magis- 
trate. The question then is wiiether the 
order is a legal order; and the cases quo¬ 
ted for petitioners, i.o., Emperor v. 
Wain Mussaji (2) and Emperor v. Tota 
(3) , are not very much to the point as they 
relate to the provisions of special Acts, 
and not to S. 517, Criminal P. C. The 
powers under the section are very large 
and the Magistrate’s discretion under it 
is wide, for he can make such order as 
he thinks fit" for tlie disposal of any pro¬ 
perty produced before him: vide Russel 
'Bihee v. Ahmad Moosajee (4). Such dis¬ 
cretion must, I take it, be exercised judi- 
cially and if it has been so exercised. I 
do not think that we should interfere in 
.revision, especially when the order has 
been confirmed by an appellate Court. In 
[the present case, P. W. 1 says that he 
tsaw sovereigns being used for gambling, 
and when accused 1 to 3 were arrested 

(8) tl907) 84 Cal. 980." ' " 


8 sovereigns were found in accused ‘I’s 
mouth, three in a towel or handkerchif 
tucked into his waist and c)ne in aocn^ed 
2’s pocket. 

Under S. 3 of Act 3 of l>(''9 nioiioy e:n- 
ployed or displayed for the puri-cse of 
gaming is liable to forfeiture, and :i'e- 
quently an order under S. 517. Crin-inil 
P. C. for the confiscation of money o:n- 
ployecl or displayed for the juupose of ga¬ 
ming would be a legal order, for it wouM 

be an order passed on the lines of a sta¬ 
tutory provision for similar cases, and 
could not be deemed to be an arbitrary 
exercise of discretion. In this case how. 
ever there is no definite proof tli.at these 
particular sovereigns were employed or 
displayed for the purpose of gaming, but 
in view of the fact that sovereigns !nd 
been used for gaming and had been -aen 
on the mat used by the gainl)lers, is 
not an unreasonable presumption tint the 
bovereigus found on accused 2 and 
were some of those sovereigns. The 8 
sovereigns in accused 3's mouth can hard¬ 
ly be said to have been carried by him in 
this way in the ordinary course of busi- 
ness; and a very natural inference would 
be that he had snatched up the coins from 
the mat and concealed them in liis mouth 
and the inference is all the stronger from 
this that he had three other sovereigns 
tied up in a cloth at his waist. The in¬ 
ference as to this latter and the one so¬ 
vereign found with accused 2 that they 
were being employed for gaming is much 
weaker, hut there is the cireutiistince 
that accuse 1 2 and 3 iiave not explained 
their possession un auy other liypothesis. 
The evidence of D. W. 1 is incroliblo ind 
if believed, would merely show that ic- 
cused 1 was going to give him the 12 so¬ 
vereigns the following day to convert into 
jewelry. In a case under the Madras 
City Police Act 3 of 1883, Queen-Empress 
V. Baskyam Chetti (7). it was held that- 
the Magistrate was not required to hold 
an inquiry as to whether the money' 
ordered to be forfeited had been used for! 
gaming, that it was sufficient that the| 
money etc., hid been seized by the Com-} 
missionor of Police under circumstances! 
of reasonable suspicion ontertaiood by 
him. If money were found in a gambler's 
purse and there were no circumstances to 
suggest that it had been employed for 
gaming, it would certainly be .unroason- 
a ble to o rder its confiscation, hnft in this^ 

(7) 11896] 19 Mad. 209. 
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theit. • uiicauisoances from whicli 
tlv itiloroi.cocjiri 1)0 (Irawn 'that the so- 
ver‘.i^uH liad been 'en-iployecl for gaming. 

ul then, the inteieuco ;s 
,:.t:ong: bill the inference as regards 
tlio utiior four is niuch weaker, and \viiile 
I am douljtfiil whether it can be said that 
the Magistrates have e^cercised their dis- 
cretioD in an arl itiarv mariner as regards 
these four sovereigns and tliat, I take, 
wonld !)o the only ground for iuterfe- 
ren^e by this Couit in a case of revision. 
I am not prepared to ditior irom my 
learno'l hrothei s opinion .in»i agree in 
tho ordoi projiosed. 

‘-i.N.hi.K, Order /jurt'n set aside. 
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Abduk Kahim and OLDFIEBI), -T.T. 

I'uhl.ic Prosecutor —Appellant. 

V. 

'.\laddi:n Mutaijaiu and anothet Ac- 
c u so 

Criminal Appeal Ku. 706 of 1917, De¬ 
cided on d4th April 191S, against acquittal 
by Hess, -fudge, Ganjam. in Criminal 

Appeals Nos. 25 and 36 of 1917. 

Ppnal Code (I860), Ss. 372 and 373“* 
Making over of minor girl, by hire or sale, 
is essential -Performance of “Kanyarikam' 
ceremony and having sexual intercourse 
for three days successively, does not bring 
case within these sections, if girl is still in 
possession of parents 

Uniler Ss. 37‘i and 37;-5. there must bo making 
ovoc of pussossiou of the minor girl either by sale 
or by biro or by sime similar arrangement in 
order that a caso may come within the mischief 
of the law : 1 Mad. 164 ; 5 .V. H. C. It. 415; 
18 I. G 257 : 15 Mad. and 12 /. C. 654, 
Dist. 

Where the only evidence against the accused 
was that he performed the kanyarikam cere¬ 
mony, i. e., the nuptials of a minor girl and bad 
sexual intercourse with her for three days succes¬ 
sively, but the girl continued to live with her 
parents who never parte 1 with possession of her 
to the accused : 

Held : these facts were uof hullicieut to 

support the conviction of the accused under 
S 373 and the conviction of the girl's parents 
under S. 372. IP 392 C 21 

T. Pra&asani —for Accused. 

R. Osborne —for fcho Crown. 

Judgment.—This is an appeal against 
the acquittal of two persons, the first of 
whom was charged with an offence under 
S. 372, I. P. C., and the other under 
S. 373,1. P. C. The first accused is the 
mother of a Hindu girl under 16 years 
of age and the 2nd accused is a Komattee. 
The latter kept the elder sister of the 
- girl until she died and on her death, the 
evidence is that a ceremony called Kan- 


yarikam was performed between the 2n(l 
accused and the girl with the help of the 
1st accused. The Kanyarikam ceremony,, 
according to the witnesses, has the effect 
of an arrangement by which a person has 
intercourse with a girl who has jast 
attained puberty for three days. P. 1 
says ; 

■‘The 2Dd accused Krisboamur^hy petfotmed 
the Kanyarikam ceremony which means her 
mii>tials.” 

T!i 0 man that performed the ceremony 
enjoys the girl’s bed for three days suc¬ 
cessively. They may afterwards con¬ 
tinue their friendship or may separate.^ 
The evidence however shows that the 
minor girl continued to live with berj 
parents, that is, the 1st accused and her, 
father in the same house as before. The 
house had been rented by tho 2Dd accused 
and he paid the rent while his former 
mistress, who was the sister of the girl 
concerned in this case, was living. The, 
same arrangement was continued. There 
is evidence to show that the parents of 
the girl in no way parted with the pos¬ 
session of her to the 2nd accused. There 
is no suggestion, except that 

mony of Kanyarikam was performed, that 
she was let to hire for any term. The 
question is, whether the performance 
of this ceremony and the above men¬ 
tioned facts bring the case witbm h. 60 . 
I. P. C., so far as the mother of thegi 
is concerned, and within S. 373,1- • " 
so far as the 2od accused is 
We may take it that the 2 nd accused ^ 
have intercourse with this girl V 
The main question in tho case is . 
what has taken place amounts to 6 
to hiro or otherwise disposing o 
minor within the meaning ‘. injJ 
I. P. C.. or hiring or otherwise obtain^®*^ 

possession within the meaning of • 

I. P. C. The first section aim^ 

the person who disposes Jithe 

of a minor for immoral purposes, a 

other section is directed against gjj[ 

who obtains possession of a mjo 
for such purposes. We think 
language of the two sections issu . 

clear to show that there must ® | 
over of possession of the minor g> . 
by sale or by heir or by some , 

arrangement in order that the ca 
come within the mischief o - j. q( 
This seems to us to be also ‘•b® g^g 

tho rulings. One of nu#c» 

in this Court is that reported as v 
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Mangayya V. Vfnkatahamanamuhtiw 


Shaik till (l). Th;ib is a ileoision of 
three .Tu'ij;es. It is pointed ovit by Scot¬ 
land. 0. J.. in iiis judsment in that case 
that bo bring a case witliin S. ‘173, 
I. P. C., there must bo evidence to show 
that complete possession and control of 
the minor’s person was obtained by buy¬ 
ing, hiring or ebherwise with the intent 
or knowledge speeihed in the section. It 
is further pointed out that 
“tb© provision seoms to exclude the supposition 
that ao obtaining of pos^ossion in the sen^e in 
which that expression is, no doubt, 'sometimes 
used, of m-^rclv having sexual connexion with a 
woman, could have been in the contemplation 
of the framers of the 8e:tion.’‘ 

Innes, J., says : 

I am of opinion that 'possession' in the section 
under which be is indicted means possession 
with a power of disposal, and in this sense there 
is no evidence that the prisoner had possession 
of the girl.” 

The same view of the law was taken in 
Queen-Empress v. Sukee Raur (2). That 
was a case under S. 373 and Pigot, J., 
held that S. 372,1. P. C., contemplates 
a case of letting or hiring or other similar 
transaotioD by which the possession of a 
girl is obtained with the intention of em¬ 
ploying her habitually for the purpose 
of indiscriminate sexual intercourse. 
Mr. Mayne in bis commentary on this 
section at p. 589, fourth edition, states 
the law to be that 

"the words refer to a makiDgover of a minor 
either in perpetuity or for a torm. and not 
mereU for the commission of isolated acts of 
scxu-il in'ercour-c.” 

We have on the other hand been re¬ 
ferred to a number of decisions with res¬ 
pect to the dedication of a minor girl to 
a temple or a god as a Dasi. We do not 
think that those cases have a very close 
bearing on the present question. Those 
are the class of cases reported as Retj. v. 
Aruntichellam (3), Pa'imavati, Ex parte 
(4). Puhlic Prosecutor v. Kannammal{5), 
Srinivasa v. (G) and Pubho 

Prosecutor v. liajammal (7). Wo hold 
that th« faefs prove 1 in the ctso are nob 
suflicient to support convictions under 
Ss. 37ii and 373. The order of acquittal 
will therefore stand. 

S.N./k.k. Appeal dismissed. 

(l) li86‘n 6 H. II C. R. 473 

(i!) IIM ’■*1 21 Gill 97 
(3) ilSTOl I Mid. lf>4. 

(1) ft II 0 R. 416. 

(5) Li'll 'IHI 0 257. 

(0) |K)2l 15 Mad. 323. 

(T) [iUlii li I. C. C51 
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.AYUNi: ANII Sl'HII ACIKI AlYAit. .}.) 
{Vii'Idipn rUn) MniKji'uiin I'ld i.iiothrr 
— I’obiliotiors 

V. 

{Vaddipirtlii) Venkiittiriimananiurthi 

anl of/icr.v—Ojiposito I’artios. 

Civil Misc. I’otn. Mo 1112 (jf JilH. 

Decided on lObli Au-'iist I!) 18 
fa) Civil P, C. (1908), S. 103 -Remand for 
retrial on merits—There is no final judg¬ 
ment. 

Where a High Court, on appeal, remand.-i ^ 
case for retrial by the lower Goiirt, tlpro in no 
final judgment against which the High Court 
can grant a certificUo to appeal to the Privv 
Oouncil under S. 109, Civil P. C. (.P 894 0 1) 
(b) Civil P. C (1908), S. 109-Everr issue 
found by appellate Court—Remand to give 
consequential relief—Judgment is final. 

Where every isauoof a fact hu.s beon found by 
the appellate Court aud the remand is directed 
solely with a view to give the consequeot reliefs 
dependent on the conclusions of the appellate 
Court, the judgment must be rcg.arded as final 
within the mnaning of that expression in S. 109 
{a),Civil P. C. (P 891 Cl) 

The mere fact that a judgment has not been 
given on a pre'iminar? point will not render it 
necessarily a final adjudication. The question 
in each case will be whether the pronouncement 
by the apoellate Court has given a final decision 
upon all the rights litigated. 17 All, !12 (P. C.). 
Expl. in Mad. 349: A. I. It. 1915 Mad. 423 and 
Z2I.C.m(P.B.). Poll. LP 894 C21 

(e) Civil P. C. (1908), S, 109-Judgment 
on merit on on* issue and remand on other 
issues—Judgment is not final. 

Whore a final decision is given on one of the 
issues on the merits and a retrial is ordered in 
respect of the other piiafs or issues, the judg* 
ment is not final uodcr S. 109 (a), and leave oan* 
not bo granted to appeal t) the Privy Gounoil in 
rispcct only of the adjudicalidn on the merits. 

IP 894 0 2] 

P. Narayanamurthi —for Petitioners. 

P. Somisundaram —OpiJosite Parties. 
Order.— We uphold the preliminary 
ohjoction that leave should not ho grant¬ 
ed in this case. The suit was for parti¬ 
tion. There are two sets of pr jporticB. 
As regards the first of them, the defence 
was that the defendants were the hold- 
ers of the service in respect of which the 
inam was granted, that they were enjoy¬ 
ing the property by doing the service, 
and that coQsoqiienbly plaintiff was nob 
entitled to claim his share in it. As 
regirds the second set of properties, it 
was contended that the parties h id be- 
come divided in respect of it iong ago 
and that it was not open to the plaintiff 
to claim a repartition. Issues 1 and 2 
relate respectively to the two sets of 
properties. The other ismos were gene, 
ral in their nature, and raise questions of 
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. lO- jiulicatu. The Sub- 
th;i': the first set of 
• ,:s n<': divisible, that fciie 
c pLiintilt was Ijarrcd by limi- 
ics I'.ulicatii aud dismissed the 


yave no specific finding on the 
£(.'■'^ 11 '! issuo. On ai'ipeal we differed from 
the ^'lihordinate Judge on the question of 
the livi-ihiiity of the inani lands and 
ovcr!ule.l h.iin on the questionsof limita- 
ti<'’! an 1 r.-^s judicata. In tliis view we 
re:r-.ii)de 1 the suit for disposal on the 
merits. The two outstanding questions 
on v.hic;: findings of fact had to be 
arr.vO'i at by the Subordinate Judge 
rchted to the re-partition of the second 
set id properiies and to the accountabi¬ 
lity ')f the detendants for the income of 
tlse first set of properties. 

This application has been made for 
leave to appeal against our judgment. It 
was opposed on the ground, among others, 
.tliat as we directed a retrial on remand, 
jthere is no final judgment against which 
•an apjieal can be preferred to the Privy 
'Council. W'q think this contention is 
right Mr. Narayanamurthi places strong 
reliance or the observations of the Judi¬ 
cial Committee in Saii/id Muzhor Hos- 
sein V. Mt. Bodhf Bxbi (l). It is true 
that, where every issue of fact has lieen 
found by the appellate Court and the 
remand is directed solely with a view to 
give the consequential reliefs dependent 
upen the conclusions of the appellate 
Court, the judgment must be regarded as 
final within the meaning of that expres- 
,sion in S. 109, Cl. (aj, Civil P. C. At the 
'same time we are unable to agree with 
the learned vakil that, unless the judg¬ 
ment of the appellate Court proceeds 
upon a preliminary point, it should be 
regarded as a final adjudication. For 
example, there may be reversal upon a 
question of adoption decided by the first 
Court and a consequent remand for the 
purpose of ascertaining the extent and 
nature of the properties to be decreed in 
favour of the plaintifi'. It Oiay be that, 
on remand notwithstanding the finding 
in favour of the plaintiff on the question 
of adoption, he may fail to obtain any 
relief whatsoever in the suit. Tinder such 
circumstances it would be futile to grant 
le.ive tc appeal to the Privy Council. The 
decision of this Court in Tirunaraijaita 
V. Cropalasami (2) supports the view we 

(11 U8951 ri All. 112^21. A. 1 (^C.T 

(2) [1830] 13 Mad. 349 (P. B.j. 


have taken. The question in each case 
will be whether the prcnouncement by 
the appellate Court has given a final deci¬ 
sion upon all the rights litigated. Nayari 
Venkataranfjd v. Venkatorama Nara. 

(3) quotes with approval the 
earlier Madras case and we see no reason 
to differ from these two decisions. The 
Allahabad High Court considered the 
matter very fully in a recent Full Bench 
decision in Nuri Mian v. Ganges Sugar 
IPor/.A, Ltd. (4) and our conclusions are 
in accordance with that decision. 

Mr. Narayanamurthi argued that as 
the judgment is final within the meaning 
of tho Judicial Committee in Saiyid 
Muzhar Hussein v. Mt. Bodka Bibi{il 
in respect of the first set of properties, he| 
is entitled to prefer an appeal in regard! 
to it. The result of upholding this con-t 
tention would be to split up a suit into a| 
number of claims and to give the partyi 
against whom a judgment has been given! 
upon one of them a right of appeal to the! 
Judicial Committee. Such a course would 
be obviously wrong. We have therefore 
come to the conclusion that the judgment 
appealed against, notwithstanding that it 
gave a decision on the merits in respect 
of one set of properties, is not a final 
judgment contemplated by S. 109 (a), 
Civil F. C., and that the leave asked for 
should be refused. No costs. 

S.N /r.K. _ Leave refused.^ 

(3) A. I. R. 1915 Mad. 423=38 Mad. 509=« 

I.C. 842. 

(4) [1916] 38 All. 150=32 I. C, 360(F. B.h 
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Spencer and Bakewell, 

Kuttiventi Venkataramanamurth'^ 

Defendant—Appellant. 


V. 


Macherla Siindara Ramiah^aA other 
—Plaintiffs—Respondents. . 

Second Appeal No. 1114 of 1916 , Poci- 
led on 22nd January 1918, from 6ecr» 
if Dist. Judge. Godaveri, in Appeal bun 

4o. 54 of 1915. « o S3 

Civil P. C. (1908), Ss. 36 and 0. 21. Kr- = 
3) and 93—Decree for maintenance c 
m immovable property—Sale of 
barged in execution—Sale »et a»ide 
n favour of purchaser for r*P*y“***.,®.u;na 
base money can be enforced by *..* 
laintenance decree and executing i 


a 


). 21. R. 53 (3). . 

There is nothing in 0. 34, R. 14 in 

aainteoance decree-holder from 
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Where a property charged with jiiainteimnoe 
is brought to sale, but the sale i is subsequently 
set aside, the purchaser is cotitled uodor 0. 21, 
R. 93, to an order for refund of the purchase- 
money with or without interest in the Court's 
discretion and to execute the order under S. 8G 
as if it were a decree, [P 89S C 21 

In such a case the purchaser can enforce pay¬ 
ment of the amount ordered to bo refunded to 
him by attaching the maintenance decree and 
executing it under 0. 21, R 53 {3). [P S9C C 1] 

/?. Appa liao—iov Appellant. 

P. Somasundaravi for P. yaraijaua- 
murthi —for Respondents. 

Judgment.—Defendant 1 obtained a 
decree for maintenance against defen. 
dants 2 to 5. By the decree a charge 
^^as created over certain immovable pro¬ 
perty concerned in the present suit. In 
executing the decree the property which 
was subject to the charge was attached 
and sold for Rs, 900. The plaintiff was 
the purciiaser. Ho paid tlie purchase 
money into Court, and defendant. 1 drew 
out Rs. 365-7.0 of it. On defendant .3's 
petition the sale was subsequently set 
aside on 14th September 1906. The 
plaintiff applied for a refund of his pur. 
chase, money and obtained an order on 
Ist December 190S that defendant 1 
should within one month deposit in Court 
the money drawn out by her with inter¬ 
est at 6 per cent. Subsequently in exe¬ 
cution of that order ho attached on 15th 
December 1908 defendant I’s mainten¬ 
ance decree. lie applied to sell the pro¬ 
perty charged under the maintenance 
decree but bis application was dismissed 
on 22nd April 1910, for what reason it 
is not clear, from the records before us. 
Finally he brought this suit in 1911 
against defendants 1 to 5 to recover the 
purchase-money. In the plaint there 
is a prayer for sale of the debt of Rs. 607 
due to defendant 1 from defendants 2 to 
6 . But the-Courts below have treated 
this as a suit by the holder of a decree 
to enforce a charge and have passed 
decrees in the form prescribed by 0. 34 
R. 4 (1). Civil P. C. 

The points argued in second appeal are: 
(1) whether the plaintiff's suit is main- 
tamable in its present form; (2) whether 
the plaintiff Is entitled to recover from 
defendants 2 to 6 the amount due to 
defendant 1 up to the date of bis attach, 
meut of the maintenance decree or the 
amount due to her on the date when this 
suit was instituted. In considering the 
maintainability of the present suit it is 
nooessary to keep distinct the plaintiff’s 


causo of action to recover from dofondiint 
1 the amount of piirchiiso-monoy taken 
out of Court to which he alone became 
entitled upon tlio ttaie being set aside, 
and his cause of action as against dofenl 
dants 2 to 5, wlio are the judgniont.deb. 
tors in the maintenance suit, to execute 

the decree attached by him as if ho were 
the original decrco-holder. As again.st 
defendant 1 the plainfilV as purchaser 
was entitled by 0. 21, R. 93. to an 
order for repayment of his purcltase- 
money with or without interest and to 
execute the order under S. 36, Civil P.C., 
as if it was a decree. He appears to have; 
followed this procedure when he obtained 
the order of 1st December 1908 and to 
have executed the order when he attached 
the maintenance decree. The interest the 
plaintiff is entitled to against defendant 

1 is interest up to the date of repayment 
of the purchase-money taken by her, 
Under 0. 21, R 93 it was discretionary 
with the Court to direct the payment of 
interest and the Court in its order of 
Ist December in fact fixed the interest at 
6 per cent up to the dale of payment. 
Having got this order it was unnecessary 
for the plaintiff to get a personal decree 
against this defendant; but in order that 
she might be bound by the order or 
decree to be obtained against defendants 

2 to 5, it might have been advisable to 
make her a party to any proceedings 
against the family property of defendants 
2 to 5. As between defendants 2 to 5 
and the plaintiff there is no privity of 
contract for the return of bis purchrao- 
money. He can only r?cover it by virtu© 
of his right to step into the shoes of the 
maintenance decree-holder and to execute 
her decree in any manner lawful to her 
[0. 21, R. 53 (3J]. 

It was held in Venkatasuhhamma v. 
Venkanna (l) that the maintenance 
decree-holder must institute a fresh suit 
and could net, in execution of his or her 
maintenance decree, bring to sale the 
properties made subject by that decree 
to a charge for maintenance. S. 99, T. P. 
Act. which was held to preclude the 
decree-holder from proceeding in execu- 
tion, has since been repealed, and it has 
recently been decided by this Court in 
Sowbayia Ammal v. Manika Mdali (a) 
that there is nothing in 0. 34. R. 14 
w^l^has taken the place of S. 99. T. P 

(1) 11907] 17 M.L.j. 217. " 

(2) 11917] 42 I. 0. 976. 
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Act. pie\enba maiutenauce decree- 
holder fiom proceeling in execution 
:i‘ 4 :iinsl; the properties charged under the 
nuunlen ince ducree. Tlie learned Judges 
who decided that case remarked that the 
position of a widow who. hy virtue of 
her maintenance decree, for the first time 
acquires a charge on specified immovable 
properties, is different from that of a 
holder of a charge under S. 100, T. P. 
Act (altliough S. 100 speaks of charges 
arising by operation of law as well as 
those created by act of parties), and that 
it does not fall witliin the scope of 0. H, 
R. 14. ^Ve are not prepared to dissent 
from their oi'inion. Accordingly it was 
open to the plaintiff as representative of 
tlie maintenance decree-holder under 
0 21, R. 53 to proceed to attach and 
.bring to sale the defendants’ immovable 
property. Instead of doing so he has 
launched this suit, alleging in his plaint 
that all the parties agreed that that was 
his only remedy. The question of estop¬ 
pel has been argued before us but it is 
unnecessary to go into it, as there was 
no issue raised on the point at the trial 
and as the plaintiff’s suit need not be 
dismissed simply on the ground that his 
proper remedy lay in execution, seeing 
fehatunderS. 47. Civil P.O.. it was al¬ 
ways open to the Court in which the suit 
was instituted to treat the suit as a pro¬ 
ceeding and deal with it accordingly. 

The objection to the suit is a good ob¬ 
jection. The plaintiff is not the holder 
of the charge nor the transferee of the 
maintenance decree-holder a interest. He 
has not as yet brought the maintenance 
decree to sale and purchased it himself. 
He has not done more than attach the 
decree, an act which gives him a right to 
execute the decree by virtue of 0. 21, 
R. 53 (3), but not a right to institute a 
suit as mortgagee for the sale of the 
mortgaged property, as that right ’■emains 
vested in the holder of the charge or 
mortgage, namely, defendant 1. As re¬ 
gards interest the plaintiff appears to be 
entitled to recover it up to the date of 
repayment of his purchase-money from 
defendants 2 to 5 to an extent not exceed¬ 
ing the past and future maintenance due 
to defendant 1 on the date of plaintiff’s 
instituting these proceedings. The ap¬ 
pellate Court has exonerated defendant 1 
rom interest and the plaintiff has not 
appealed. We allow defendant S’s appeal 
with costs here and in the Courts below, 


and we remand the plaintiff’s snit to the 
Court of the District Munsif for being 
disposed of as a proceeding in execution 
under S. 47 (2), Civil P.-.C, 
s.n./r.k. ■A'^peal allowed. 
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Kumaraswami Sastri, J. 
Kurichetti Venkatasubhayya — Petv 
tioner. 

V. 

Emperor —Opposite Party. 

Civil Revn. Petn. No. 280 of 1918 
Decided on 8th October 1918 from order 
of Dist. Munsif Ongole. D/-2ndMarch 
1918 in Small Cause Suit No. 440 of 
1916. 

(a) Criminal P, C. (1898\ S 476-Pow« 
to direct protecution i* not limited to officet 
diiposing of ca«e—Succe«»or c»n continue 

proc'edings. ^ , 

Se.nion 476 does nob limit the power to direct 
prosecution to the officer who disposed of a case. 
Hie" feuccessor-in office can contioue theprocw* 
iDCs:aud direct prosecution under the 'eoUoii- 
29Af<id 331; 14 J. C. 201 and 82 
ZiCal.55l{F.D),m'i'ippr. IP^TOl) 

(b) Criminal P, C ( 1898 ), S. 476-Pre 
ceedings under-Long pendency does not 
render .anction illegal-But party aggrie«d 
may prove that he waa prejudiced by delay. 

The long pendency of proceedings nuMr”® 
section or unreasonable delay in 1 ““'^ 
will not per se render the 'LSe that 

it is open to the party 
he was prejudiced by the delay and tha 

should be revoked on that 6‘^®’^®“',.p'cq7 0 i2] 
{F.B.\Expl. .. 1^®^' ’ 

P. Chenchiah—lor Petitioner. 

Public Pros«cuior—for the Crown. 

Order.-The plaintiff (P®tit'oner)f' 

& suit on a promissory note. He g 
ex parte decree which j fhe 

aid^ot proceed with ‘J-' 

District Munsif, on the ent 

dent that the endorsement 

was a forgery and On 

note was altered, dismissed t 
the date of dismissal, 5th Fe r 
the District Munsif ioatibuted proM 
under S. 476. Criminal ? 
evidence and reserved v the in* 

did not passany orders tboug^g^^ 

quiry was closed on 6th Sep ^j^ggoron 
He banded charge to bis 'passed 

1st February 1918 order j^jQ^er’s 

on 2nd March 1918 directing pet 

prosecution. .. hflun taken to 

Various objections have he 
the legality of the order. 
that the successor of do w- 

passed orders bad no ^ iminal Pr®' 
There is nothing m the 
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cedure Code limibinj* the power to direct 
poseoution under S. -i/G to theoflicor who 
disposes ot the case. As pointed out in 
R%inga Aijijar v. Emperor (l), where a 
similar objection was tilcon, the power to 
act under S. i7G is given to the Court 
and not to the individual olVicer presiding 
over it. In Rali Jha v. Emperor (2) it 
was held that a sanction granted by the 
succ0S3or-in.office of the Judge or Magis¬ 
trate before whom the offence was com¬ 
mitted was valid. Rsference lias been 
made by Mr. Cbenchiah to Bean Singh 
V. Emperor (3), where a Full Bench of 
the Calcutta High Court held that the 
powers conferred by S. 476 can only bo 
exercised by the Judge who tries thocase. 
This decision has been dissented from by 
the Bombay High Court in Lakshmidan 
Lalji In re (Uand is opposed to the 
ruling of the Madras High Court in 
Ttunga Ayyar v. Emperor {i), which I 
sitting as single Judge am bound to fol¬ 
low. It has been next contended that, 
as the Munsif who instituted proceedings 
under S. 476 closed the case without pass 
ing orders and as his successor re-opened 
proceedings by issuing fresh notices to the 
parties, the latter must be deemed to have 
instituted proceedings de novo in Fe¬ 
bruary 1918. Reliance has boon placed 
iQ Aiyakatniu Pillai v. Emperor {5) to 
show tliat the proceedings taken by the 
succeeding District Munsif are invalid. 
All that was decided in that case was that 
the powers conferred by S. 176 can l)e 
exercised by the Court 

"only ia the courso of the judicial pr.ooeeding or 
at its conclusion or so shortly ihore.aftoir .as to 
mako it realiv tho contiauatiou of the same pro¬ 
ceeding in the course of which the onoaco is 
committed.” 

It is no authority for the proposition 
that if proceedings are commenced so as 
,to satisfy tho above requirements, sanction 
will bo invalid if there is unreasonable 
delay in the passing of final orders. In 
the present case tho delay by the District 
Munsif who initiated proceedings is very 
great and, if I ntay say so, inexcusable 
but I do not see how the proceodiogs'ean 
iba void for that reason. It is, of courso, 
{open to the petitioner to prove that he 
ihas l)O0n prejudiced by the delay and that 
[sanction ought to be revoked on that 

TiTTiyocl ^^inud. asi. 

(2) (1912,33 0*1. 103=sl4 I. C. 201. 

(8) [1907] 84 Cal. 554 (P. B.) 

(4) [19081 32 Bom. 184. 

(8) [1909] 32 Mad. 49=11. C. 597 (F. B.). 
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ground, as it seoms to me a scandal that| 
lirocGolin:;s under .S. 176 .should have' 

4 

been ponding :ig;'.itHb |»otitionor from otlii 
Fobruary 1917 to 2nd March 191^. >fr. 
Clicncbiab states tint an iinportant wit. 
ness has Ijeen gained over by the ilofen- 
daiit and it a|)|)eirs from tho allilavit, of 
the pleader who a|)|)carsfcr thoiietitioner 
in the lower Conrttdrit this is.so. Having 
regard to the long delay f am of opinion 
that it is not in tiie intorest of justice 
that proceedings under S.-ITii shouM ho 
taken. I therefore set aside the order. 

S,N./R.K. Order set aside. 

A. I. R. 1919 Madras 897 

Apdur Rahim and Oldfield, JJ. 

C.Rama Iyengar —Appellant. 

V. 

Anga Gnrusami Clietti and ntJiers—'De- 
fendants —Respondents. 

First .\ppeal No. 161 of 1916, Decided 
on 29th January 1918 against decree oi 
Temporary Sub-Judge. Salem, in Original 
Suit No. 19 of 1915. 

(al Lease — Construction — Incidents of 
kayam saswatbam patta and test of its cha¬ 
racter are those laid down by P. C. in 12 
Cal. 117 as applicable to istimrarl mokurari 
pattas. 

The iacidents of a kayam saswatham pritta in 
the Madras Presidency and tho tests for deter- 
miniog its character are those laid down by Ike 
Privy Councif as applicable tolstimrari mokurari 
p.itl.as in Bengal ia 12 Cal. 117 (PC.). 

IP89SC2) 

(b) Lease—Construction — Terms such as 
including children or descendants’ or ‘from 
generation to generation' signify permanent 
grant — Terms circumstances and conduct 
help to determine whether it is permanent 
or for life. 

In construing these patt.ts the use of suck terms 
.as including children or descendants,’ from 
'gener.ation to gcner.ition' will signify grant of a 
permanent tenure, and theirabsonco would gene¬ 
rally import a life-interest.- The terms of the 
patta, tho circumstances under which it was 
made and the conduct of the parties may be 
t.akcQ into consideration in order to ascertain 
whether the grant was intended to bo porpotual. 

, . ^ [P 898 0 2 ] 

(c) Evidence Act (1 of 1872), S. 114—When 
can presumption of permanency of leote be 
drawn stated—Landlord and Tenant, per¬ 
manent tenancy. 

Where to the knowledge of tho lessor or hia 
heirs, the lessees under such grant have elTocted 
sales ot tho tenures -and there have been Court 
auctions of tho same for a considoration too 
largo to be paid merely for a tenancy from year 
to year and tbo tran.sfer3 have been recognized 
by the landlords who made no attempt to assert 
that the rights of the original grantees had 
ceased with their lives, the presumptian is that 
the grant wae permanent and heritable. 

[P 899 0 1] 
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id I Transfer of Property Act (4 of 1882), 
Ss 105 and 111 S. 111 applies to leases per¬ 
manent or otherwise -Act prejudicial to les¬ 
sor's title works forfeiture—What disclaimer 
amounts to forfeiture slated. 

Section 111. T- 1’. AlI, read alou" with S. 105, 
iipnlie.' t.o permanent le-ise- as well as to leases 
far short teini^ and the principles of the section 
^:o^■crn leases p.raDtod before the passm'' of the 
\ct. In every lease there is an implied condition 
that the lessee shall do nothing to prejudice the 
Ic'-sot’s title, for breach of which the lessor may 
re-enter; 27 3/n.Z. 20; A. i. U- 1915 Mai]. 85 
and til i. O’, E.rpl. and Di$t. [V 899 0 2] 

In order to make cither a written or verbal dis¬ 
claimer of the landlord's title sufficient to entail 
a lorfoiture. it must amount to a direct repu¬ 
diation of the relation of landlord and tenant, or 
to a distinct claim to hold possession of the estate 
upon a ground wholly inconsistent with the exis¬ 
tence of that r* latiou, which hy necessary impli¬ 
cation i" a rej-udiation of it. (.P 900 C 21 

(e) Transfer of Properly Act (4 of 1882), 
5. 111 —Honest inquiry about landlord’s title 
is not repudiation — Inquiry must be bona- 
fide and within limits-'-Nothing short of com¬ 
plete identification with adverse claimant 
will work forfeiture. 

A iciranthonestlv inquiring into the title of a 
claimant is not thereby guilty of disclaimer, nor 
will an omission to acknowledge the landlord by 
asking for further information be enough. It 
must depend on the language used by the tenant 
and his conduct in each case whether he has trans¬ 
gressed the limits of honest inquiry. Nothing 
short of his complete identification with an ad¬ 
verse claimant to the landlord will entail the 
uenalty of forfeiture. 300 C 2, P 901 C 1] 

(f) Transfer of Property Act (4 of 1882), 
S. Ill— Disclaimer of title even of heirs or 
assignees work forfeiture. 

Section 111 applies not only to disclaimer of 
the landlord’s title hut also to the title of his 
heirs transferees and assigns. [P 901 C 1, 2) 

(gV Transfer of Property Act (4 of 1882), 
S 111 —Denial of lessee’s claim to be tenant 
does not entail forfeiture—Denial must be of 
landlord’s title to land. 

The denial by the lessor of the rights of the 
will not take the case out of the rule re- 
carding forfeiture if the title of the landlord is 
denied. The disclaimer which dntails forfeiture 
is denial of the landlord's title to the laud and 
the denial of the claim of the lessee to be his 
JVnVut IP 902 0 2] 

^ (h) Transfer of Property Act (4 of 1882), 
g (g)—On denial of title suit for eject¬ 
ment amounts to termination of lease. 

In cases not governed by the Transfer of Pro- 
pertv Act the institution of a suit in ejectment 
is a "sufficient determination of the lease, where 
the lessee has forfeited the lease by denial of the 
landlord’s title. [P 902 C 2] 

V. C. Seshachariar and Krislinaswamy 

Zj/er—for Appellant. 

U. Eamachandra Iyer, T. B. 
Kri'shnaswamy Iyer and S. Venugopal 
Chetii'-ioT Respondents. 

Abdur Rahim, J.—The case of the 
appellant plaintiff in the suit was that 
the defendants -were tenants from year 


to year and that he was entitled to eject 
them after giving proper notice as re¬ 
quired by law. Should it however be 
held that they have a permanent lease¬ 
hold right the appellant claims that the 
respondents having denied his title have 
incurred forfeiture and on that ground 
also they are liable to be ejected. The 
defendants are transferees of the land 
from the original grantee under what is 
called a kayam saswatham patta. The 
original lessees died long since and the 
case of the appellant is that the heirs of 
the former were holding the land merely 
as tenants from year to year and that is 
all the rights which the defendants can 
claim. 


There have been several decisions of 
this Court with respect to kayam saswa- 
tham pattas, and we are bound by the 
principles regulating their construction 
as laid down in those cases. Those deci¬ 
sions applied to kayam saswatham pattas 
the well-known ruling of the Privy Coan- 
cil with reference to iscimrari mokuran 
pattas reported as TuUlii Pershad Singh 
v. Rajnnarahi Singh {l)i in which their 
Lordships held that though these words 
have a lexicographical significance of a 
permanent tenure, having regard however 
to the trend of the cases in which they 
have been interpreted in the Calcutta 
Courts they have when used without 
such phrases as "ba farzandarj" (includ^ 
children or descendants) or naslap m 
naslan” (generation after generatioD/, ^ 
customary meaning importing only ah®-' 
interest. The Privy Council also laifl 
down that in construing a pattSr 
other terms of the instrument* the c -j 
cumstances under which it has been m 
and the conduct of the parties muy 
taken into consideration in order 
certain wliether the grant was m j 
to be perpetual inasmuch as . -tfjjf 
are not inconsistent tl^erewitb tno a j 
they do not themselves import tb* , • 1 
ing. This decision was first app 
this Presidency in Bajaram v- 
sinoi^ (2)- Its effect was 
Foulkes V. Muthusami Gounda^ I / 
the learned Judges did not espr 
sent from Bajaram v. 

The point was again „ jMpdfH 

in Venkataramanna v. r 


1 ) 


[1886' 

1892 

[1898] 


12 Cal, 117=11! I. A. 20S IP'®''' 


15 Sfad. 199. 
21 Had. 503. 
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Nayaui Ihir?! (4) where his Lordships 
the Chief Justice and Coutts Trotter, J., 
though expressing doubts as to the appli¬ 
cability of tlie ruling in liamau Ntxir v. 
lasuih'Va Namhoodrijuxd (d) to saswa- 
tham deeds in this Presidency thouglit it 
was too late to go bade upon tlie 
decision in Eajaram v. Konixnja (2). 
As the Question related to the meaning 
of words of conveyancing, I agree with 
the learned Judges that having regard 
to the decisions in the above-mentioned 
and other cases, we must follow in 
this Presidency, with reference to kayam 
saswatham deeds, the principle of inter, 
pretation enunciated in Tulshi Pcishud 
Singh v. Bamnarain Singh (l) with 
reference to istimrari mokurari pattas. 
The saswatham deed itself is nob forth- 
coming in this case. It was executed as 
far back as lfS40. There is no evidence 
jto show the circumstances under which 
|tb 0 lease was granted. But the subse- 
iquent conduct of the parties leaves no 
doubt tliat the tenure contemplated was 
of permanent, heritable character. There 
have been sales of the tenure both by 
private treaty and at Court auction in 
some cases at least for a consideration 
too large to be likely to be paid merely 
for a tenancy from year to year and the 
transfers have been recognized by the 
landlords. After the original lessee's 
deatli, the leasehold interest was enjoyed 
by their heirs as of right, and no attempt 
appears to have been ever uiade to as¬ 
sert that the rights of the original gran¬ 
tees ceased with their lives. For about GO 
'years one uniform rate of rent has been 
jPaid. It was in fact only recently that 
an attempt has been made to question 
the permanent character of this estate. 
On this point, therefore I agree with the 
learned Bnbordinate Judge, 

The next contention of the appellant 
is that the respondents have incurred 
forfeiture by denying his title as land¬ 
lord. In answer it is first of all urged 
on behalf of the lessees that their estate 
being permanent and heritable the law 
regarding forfeiture has no application to 
it. The question was considered by 
Jenkins, J., in Rally Dass Ahiri v. 
Monmohini Dassee (6), where he nega. 
lived the lessee's plea, holding that even 
to a permanent lease the general rule 


relating to forfoifuro applied. Ho pointed 
out that S. 111, Transfer of Property 
Act, read along with the delinition of o 
lease in S. in.>, applies to jicrinanenti 
leases as well, ilo further held that 
sucli leases granted l;eforo tlm Act were 
also governed by tlie same princi[ile? 
regulating tho relation of landlord and 
tenant. Tlicso propositions wore ap. 
proved by Judicial Committee of the' 
Privy Council in Alltiravi 
Mohant v. Shyarna Cliaran Xandi (7). 
As stated in Halsbury’s Laws of England 
Vol. IS, p. 532, there is implied in everyj 
lease a condition that the lessee shall| 
not do anything that may prejudice the! 
title of the lessor; and that if this is 
done, tho lessor may re-enter for breach 
of tho implied condition. Reference was 
made at tlie Bar to Bnmnn Nair v. 

Nomloodri/md (0), but all 
that was laid down in that case hy Lod- 
damand Basliyam Iyengar, J.I., was that 
a kanomdar’s right as a mortgagee for a 
contractual term of years would not be 
affected by his denial of the mortgagor's 
title. Our attention was also drawn to 
the observations of Sadasiva Aiyar and 
Napier, JJ., in Ahbakka Shelthi v. Ses- 
hamma {S) and Sadasiva Aiyar, J., re¬ 
marks in Kolangorath Raman Nayur 
V. Kannoth (9) as to the caution re- 
quired in applying the doctrine of for- 
foiture by denial of landlord’s title in 

this country. I entirely agree as to the 

necessity for such caution and I shall 
presently state my reasons in support of 
it, but tliose decisions could nob be 
taken to weaken the authority of the 
Privy Council ruling in Abhti'am 
vami AUdnnil Shi/ama (.'haian 
di. (7). 

Then it is said that the lease in this 
case is nothing more than an agency to 
collect rents from the tenants on the 
land, and hence neither tho provisions of 
the Transfer of Property Act ncr the 
general law of landlord and tenant 
would be applicable to it. But it does 
come within the definition of a lease as 
given in 8. 105 and no authority has 
been cited to show that before the Act 
such a grant was not subject to tbe ordi¬ 
nary incidents of a lease. It is next 
argued by the respondents' vakil that 

(7) [19001 36 Cal. 1C08=26 I. A.14S=rirC 
449. (P. C.) 

(8U. I, R. 1916 Mad. 85=25 I. 0. 944. 

(9) [1916] 31 I. 0. 184. 


(4) [19161 291. C. 186. 
(6) [1004] 27 Mad. 26. 
(0) [1807] 24 Cal. 440, 
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‘uhci-e wa? uo such denial of the plaintiff 3 
title in this case as would entail f'U'fci- 
ture. On behalf of the appellant, re- 
fercncohas been made to the Kiv^li'h 
Law on the subject. It may l-.t pointed 
out that strictly speaking tiie term 
“forfeiture” is in English Law, u^?d only 
with respect to tenancies for a t^^rm 
of years, while in connexion with te¬ 
nancies from year to year or for “other 
period" the word disclaimer is applied, 
though the operation both of disclaimer 
and "forfeiture proceeds on similar gro¬ 
unds. Tho effect of a disclaimer is to 
do a\v;iy with tho necessity of a notice 
to (luit.' for as stated Ity Best, C. -T., in 
Doc'l Cnlvcrl V. Frowd (10) a 
“ notice to 'luit is only requisite where a ten¬ 
ancy is admitted on both sides, and if a defen¬ 
dant denies the tenancy, there can be no need to 
end that which be says has no existence.” 

The Transfer of Property Act requires 
that in every case whether the tenancy 
is from vear to year or for a term or is of 
a permanent character, the lessor should 
have done some act showing his intention 
to determine the lease. Whether the 
institution of a suit in ejectment is or is 
not sufficient will be considered soporate- 
ly. In English Law it is necessary for 
the application of “forfeiture” to a tenan¬ 
cy for a term of years that the denial of 
the landlord's title should have been made 
inw'riting, while “disclaimer" may be 
constituted by spoken words of the tenant 
or by his conduct. But the Transfer of 
Property Act, while importing tbegeneral 
doctrine of English Law, does not recog- 
nize the distinction which that law 
draws between tenancies from year to 
year and for a term of years and thus has 
done away with the safeguard which the 
English Statute of Frauds provides with 
respect to the more valuable class of 
leases. Under the Indian Act even a per¬ 
manent grant, such as the one in this suit 
is liable to be forfeited on account of any 
verbal expressions used by the lessee, if 
they can be construed as amounting to a 
repudiation of tho relation of landlord 
and tenant. This in itself dictates the 
necessity of guarding against a wide con- 
struction of S. Ill and of exercising cau- 
tion in applying English decisions relating 
to “disclaimer ’ to leases of a permanent 
and heritable nature. It may be menti¬ 
oned here that the rule of law regarding 
forfeiture for denial of the landlord’s title 
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is founded on feudal principles [see argu. 
mentsof Crossell and Crompton in Doe d. 
Ellerhroc.c v. Flynn (U)] 

It is further to be borne in mind in 
this connexion that the Indian legislatare, 
following the law of the country, has ex- 
pressly exempted one large class of leases, 
viz., agricultural leases, from thepro- 
visions of Ch. 5 of the Act. It is neces¬ 
sary to examine carefully the provisions 
of the Transfer of Property Act to as- 
certain the exact conditions under which 
permanent leasehold tenures which are 
unknown to English Law, have been 
made liable to forfeiture. So far as for- 
feiture depends on any express contract 
of the parties, we are not concerned with 
it in this case 01. (g){2), S. Ill lays down; 

“a lease of immovable property determines by 
forefeiture, in case tho lessee renounces hischara* 
cter as such by setting up a title in a third Per¬ 
son or by claiming title in himself, and in either 
case the lessor or his transferee does some act 
showing his intention to determine the lease. 

This language seems to have been 
borrowed from the judgment of Tindal, 
C. J., in Doe d. Williams v. Cooper {m 
where he says: ..»k* » 

“a disclaimer, as the word iinports, ® , 
renunciation by the party ofhischaracte 
ant, either by setting up title in another, or oy 

claiming title in himself." ,. • • 

It is the same principle 
pressed in Doe d. Gray v. Sfanioii U-JJ■ 

" in order to make either a verbalor 
difclaimer sufficient, it must fimonn 

repudiation of the relationof landlordanu»^^ 

or to a distinct claim to hold 

estate, upon a ground wholly occesaM?' 

the existence of that relation which by 

implication is a repudiation of it. Janidwi 
when, however, we come to e ® 
cases, in which the ^jrthtly 

doctrine has been ii^voked, it ‘ 
pointed out in Woodfall ou Ean 
Tenant, at p. 383, that it is ^1®* ” a 
impossible, to reconcile '. going 

purposewill, therefore, ija«tobe 

through them. Butit may 

a sound general proposition tn ^ 

honestly inquiring into the . 
claiment, is not thereby gm ijjjjaali 
claimer. for it is pointed J)ce 

G. J.. in the course of argu 
d. Williams v. Cooper J garoo 
are authorities to tb^ 0“ • 

Parke also in Poo d. Gray : jj^^iedge 
(13) says; “An omission ° io 

the landlord by askingJo^_Jl—^ 

137==*S;H.S-.S- 


(11) 11834 

(12) [1810 
(13) [1836: 


1 M. & W. 695=1 Tyr- 


(10) [1828] 4 Bing. 557=^1 JIoo. & P. 480. 
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Iformation will not be enougli.” It must 
depend on tbo language used by the 
tenant and his conduct in each case 
whether he has transgressed the limits 
io( honest inquiry. If ha has clearly 
jidentitied himself with the person claim- 
ling adversely to his landlord, so that his 
conduct amounts to renunciation of his 
character as tenant, forfeiture will fol¬ 
low. But nothing short of this will be 
sufficient. And further in this country, 
having regard to the inadequate character 
of legal advice available especially to the 
inofussil litigants, and the more or less 
primitive state of mofussil drafting, we 
should be justified in not placing too 
strict a construction on the exjnessions 
used by the tenat. In this case however 
there could be little doubt that the stale, 
menls in the written statement filed by 
defendants 1 and 2 in Original Suit 
No. 701 of 1906, as appearing from 
Ex. n, amounted to a clear denial of the 
plaintill’s title. They set up in no am¬ 
biguous words the title ot another person 
Kullappa Chetti, and alleged that the 
sale by Narasimha Naidu, under which 
the plaintiff derived his title, was frau¬ 
dulent and invalid. 

Then it is suggested that forfeiture 
by disclaimer of title does not extend 
to cases where the title is denied, not of 
a person who let the defendant into pos- 
'session or to whom tlie defendant at- 
torned by executing a lease in his favour 
or by paying him rent, but of the heir or 
assignee of such persons. The Transfer 
of Property Act in S. Ill,Cl. (g)(2), while 
speaking of the lessee renouncing his 
character as such, lais down the condi. 
jtion that the lessor or his transferee 
;mu6t do some act showing his intention 
ito determine the lease. That indicates 
that denial of the title of the lessor’s 
transferee would amount to forfeiture. 
S. 109 generally lays down that the 
transferee of the lessor shall possess all 
the rights and be subject to all tho lia¬ 
bilities of the latter. The right to deter¬ 
mine the lease and to re-enter upon the 
land is an incident of the ownership of 
the land and vests in every person in 
whom the title to the property has 
vested eiter by transfer or by operation 
of law. The English decisions all proceed 
on that assumption and I need only men¬ 
tion Doe 'Je. Davie$ v. Evans (14). There 
the defendant, a tenant from year to year 

(Til iiMiJ y 4 w. 4b=ii h. j7exT y. 
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had been paving rent to tiio tenant for 
life of the osiulc and on receiving notice 
from her to quit, wrote to hor that she 
liaj promised that he slrould continue on 
as tenant from year to year and that 
she could not turn him out of possession. 
It was held by Baron I’arkc and the re?t 
of the Court that this amounted to at¬ 
tornment to the tenant for life and dis¬ 
claimer of tho title of the trustees of the 
settlement, under which the tenant for 
life derived her title. So for as it ap. 
pears, tire defendant had never attorned 
to tho trustees. In Doe d. Cray v. Sta- 
nion (13) the argument for the plaintitl 
was that in order to create a disclaimer 
it was not requisite that a tenant should 
act mala fide or claim the property him¬ 
self. and the judgment in this case seemed 
to have proceeded on that basis. The 
Pleader for tho respondent has relied on 
a ruling of the Calcutta High Court re- 
l^orted as Dun.-i lio'.i v. Sree 

Jauoo (i.j), a decision of Markby 

.and (ilovor, J.J. There they hold that 
there was no authority for the proposi- 
tion that the statement hy the tenant 
that he had a good title as against the 
assignee of the original landlord, but to 
whom he had not attorned or acknow- 
ledged as his landlord, would give rise 
to forfeiture, The case does not seem to 
have been properly argued before them, 
at any rate there is considerable autho¬ 
rity in English law for tho position that 
a disclaimer by a tenant from year to 
year of the title of his landlord or of the 
person for the time being entitled to the 
immediato reversion as assignee, heir, 
dovisee. executor or administrator of the 
landlord will in effect determine the; 
tenancy at the election of the landlordi 
or other person so entitled (see Wood- 
fall’s Landlord and Tenant, p. 367). 

In connexion with the question of for¬ 
feiture the facts may be shortly stated. 
The lease for the defendant’s ancestors 
was granted more than sixty years ago 
by the then Mittadar. Tho Mitta com¬ 
prising the land in dispute became vested 
in one Venkatarama Naidu and it would 
seem that his eldest son Narasimham 
Naidu acted as managing member of the 
family with the consent of his father. 
This Narasimha Naidu sold the property 
to the plaintiff, it was alleged, for dis¬ 
charging some family debts. Venkata- 
r ama Naid u, on the other hand, executed 
(l6rU872]T6 W'. K, idU. 
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a (leal of sale in favour of Kullappa 
Chcbty alrca'ly mentioneil. The defen¬ 
dants in the lifcigxbioQ that ensued sup- 
portcl Kullappa Chetty against the plain¬ 
tiff and in fact it was alleged that KulL 
appa Chetty was their creature. The 
suit, Original Suit No. 104 of 1906, was 
brought by the plaintitf against the do- 
fendants and Kullappa Chetty to estab¬ 
lish his title, and the plaintiff also alleged 
in that suit that the lease irnder which 
the defendants held was not binding on 
him though he did' not seek any adjudi- 
cation on that point, ilo sought and 
obtained a decree for rent, the issue as 
to title being decided in liis favour. From 
that date forward the plaintiff has per- 
sisted in the allegation that the lease 
relied upon by the defendants is nob 
valid and binding, and in this very suit 
his contention has been that the defen¬ 
dants were merely tenants from year to 
year and held no permanent, heritable 
tenure as alleged by them. We have had 
the case argued on the following points: 
l(l) whether the appellants themselves 
having denied the respondent’s rights as 
llessees, the denial on the part of the 
|latfcer of the former’s title to the land 
[Would not take the case out of the rule 
•regarding forfeiture by denial of the 
landlord’s title. There is ho authority 
which recognizes such an exception, and 
on further consideration I ana not satis- 
tied that it can he well deduced from the 
Iprinciples w'hich govern the law on the 
•subject. That law which is founded on 
feudal notions is intended to protect the 
interests of the landlord and it may be 
that it does nob afford corresponding pro- 
tectioD to tenants against the landlords 
denying their rights but that is a matter 
for the legislature to consider. The dis¬ 
claimer which entails forfeiture is de. 
nial of the landlord’s title to the land, 
and not the denial of his claim that the 
defendant is his tenant. 

(2) Whether any act on the part of 
the landlord determining a lease apart 
from and before the institution of the 
suit was necessary. The Transfer of 
Property Act does not govern the case. 
It has been ruled in Padmanabai/a v. 
.Z’auf/d (l6), after a full consideration of 
jthe authorities that in cases not governed 
by the Transfer of Property Act ,the ins¬ 
titution of a suit in ejectment is a suffi¬ 
cient determination of the lease where 
(IG) [1910] 34 Mad. 161=6 I. 0, 447. 


the lessee forfeited the lease by denial of 
the landlord’s title, and no other pre¬ 
vious act determining the lease snob as a 
notice to quit is necessary for maintain¬ 
ing the action. The ’learned JudgesdU. 
tinguished Venkataramana Bhatta v, 
Gunclaraya (17), on the ground that that 
ruling proceeded ou the provisions of the 
Transfer of Property Act though the 
Act in fact did not govern the case. The 
proposition laid down in Padmanabaya 
v. Jiniujn (16) has been followedinZora- 
palu Idarayana (18), and I am satisfied 
on further consideration that it is correct 
and borne out by the authorities. The 
question whether the law is or is not 
otherwise under the Transfer of Property 
Act may require further consideration. 
I express no opinion on it. 

(3). The question of waiver of for¬ 
feiture, it is rightly pointed oat, was not 
raised in the lower Court and could not 
be considered for the first time in appeal. 
4. As regards defendants 5 and 6 their 

interest in the land can only be as mem¬ 
bers of the joint family along with the 
other defendants and they are bound by 
the consequences of the act of defendants 
1 to 3. 

In the result, the judgmentoftbe lower 
Court must be set aside and _ there wi 
be a decree for the plaintiffs in the ter®9 
of the prayer in the plaint and s 
amount of mesne profits will be do er* 
mined in execution. Under the circu®* 
stances, each party will bear his o 
costs throughout. 

Oldfield, J. —I agree. , 

S.N./R.K ._ippg.TU/fg* 

(17) [190^1 31 Mad. 40^ 

(13) [1913] 38 Mad. 445=20 I. 0- 
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Mannargkat Ramciniinni 
Second Appeals Nos. 1884 and W 
1915, Decided on 28 th Apnl 
linst decree of Uistricb j 

ilabar, in Appeal Suits Nos. 

I of 1910. 

a) 'Malabar CorapenJalion for ^ 
provementi Act (1900), S, 

liming compensalion inu«t . j. eon* 

gadded to value of holding and 
lent with object of hanom. ^jpeasati^ 
Ordinarily a tenant who 190® 

improvements under Madras 
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is bound to prove that ho has improved iho pro¬ 
perty and that ho bus spent mouey in making 
the improvements. He must show that ho has 
done work which has added to the value of the 
holding, that Ihnt work is suitable and that it 
is also consistent with the object with which h<* 
obtained tho Kanorn^ [P yOl C 2; V 905C I] 

(b) Malabar Compensation for Tenants’ 
Improvements Act (19001, S. 5 (1)—Eject¬ 
ment decree against tenant^He is entitled 
only to value of improvements either by 
diimself or his predocossor*in’tit]e. 

Under S 5 (1), Malabar Compensation for 
Tenants* Improvements Act the tenaut against 
whom a decree in ejectment is passed is onlv en¬ 
titled to tho value of the improvements mad*' 
either by himself or by his predecossor-in-title. 
Ho is not entitled to the value of the improve¬ 
ments effected by every person other than the 
landlord. 17 I.’C.-433, Duk. Frow. 

(c) Evidence Act (1672), S. SS^Admission. 

The Courts should not lightly ignore admis¬ 
sions made by parties to proceedings [P 90i 0 2) 

(d) Malabar Compensation for Tenants Im¬ 
provements Act (I 9 OO), S. 6 (3)-Ordinarily 
commissioner's report is to be supplemented 
by evidence given in the case—Order ap¬ 
pointing second Commissioner to assess 
compensation is not direction for re-valua- 
lion—Term re-valuation is to be confined to 
•cases under S. 6 (3). 

Tbe report of a Commissioner appointed by a 
Court is not equivalent to a judgment which is 
•binding on the parties. Ordinarily, the Com¬ 
missioner's report should be .supplemented by 
the evidence which he gives in the case. The 
Commissioner should not only embody the state¬ 
ments of the parties but should give his own 
opinion on their contentions. 

An order appointing a second Commissioner to 
assess the compensaliou should not be regarded 
as a direction for iw.alu.ation. Re-valuation is 
a imdinical lerin u-id should be confined to 
■cases mentioned in Cl. (1). S. G. 

Where a Commissioner h;(= ignored the evi¬ 
dence and sent in a report based Oil giies- work 
the direction to a now Commissioner to do that 
work properly is not a direction to re-value. 
Consequently the second Commissioner c.m only 
take Into account the value prevalent when the 
•first Commissioner made bis report, [P 905 C 21 

(elMalabar Compensation for Tenants, Im¬ 
provements Act (1900), S. 7—S. 7 deals only 
with contracts limiting right to make im¬ 
provement after contract. 

Section 7 deals only with contracts which 
limit the right of the tenant to make improve¬ 
ments after the dats of the contract, [p 90G C 2) 

(f) Malabar Compensation for Tenants' 
Improvements Act (1900), S. 7-Settlement 
as to compensation before date of contract 
—S. 7 does not take away effect of such set¬ 
tlement. 

Prima facie every person is entitled to enter 
into a contract settling the accounts between 
himself and another or settling tho differences 
Ix'twoen them. If this right of the freedom of 
contract is to be taken away, it must be bv ex¬ 
press and clear words, and there is notbiug in 
'R. 7 which takes away the effect of a sotUement 
as to compen.sation for improvement effected 
^fore the date of the contract. [P 90C C 2 ] 


.S. Sriu iiinKd Aiyaufiar, C. Madhavan 
Nair and P. Appu Nnii —for Appollanta. 

C. r. AijayillmhristJuta Aiyat and A. 
Sii'arama Meni^n —for K 09 |)on(l 0 nts. 
Judgment.—,S. .1. No. lysii o/l9M 

Tlie plaintiffs, a Stliane©, granted a 
kanom of tljc proporlic:; in di-:pnto for 
Hs. to defendant 1 in the yotr 

Ex. D. In 1^92 that kanom was 
renowo.l. the amount l^einS fixed at 
Ks. 3.3h3-0 9. Ex. is the countorpa''b 
exociite.l hy defendant 1 in that year, 
lie assigned Ex. .\ to defendants 2 and 3. 
The prc'^eut suit was brought for reJomp. 
tion. The main question related to the 
value of improvements. The Subordi¬ 
nate Judge awarded defendants 2 and 3 
Rs. 19.009-3 7 which was increased bv 
the District Judge in appeal to Rupees 
43,552-5-10. Doth partieshavepreferred 
second appeals. We shall first deal witli 
the plaintiff's appeal. In considering 
tlic questions argued before us the con¬ 
tention of Mr. .•\nanthak 1 i 5 l 1 na .\iyai, 
who appeared for the tenant, that what¬ 
ever may he tho value of the second 
appeal, our powers are governed by 
S. 100, Civil P. C., has to be borne in 
mind. Before dealing with the question 
of improvements, we may at once dis¬ 
pose of that portion of the appeal which 
complains against the finding that a 
portion of item No. 5 does not belong to 
tho plaintiff. The learned Advocate- 
General, while drawing our attention to 
certain flaws in the reasoning of the 
Court? below, rightly conceded that there 
is legU evirfenco to support the finding. 
Wo must, tlierefore dismiss the second 
appeal with costs so far as this item is 
concerned. 

The main contest centred upon the 
question, whether the defendants are en¬ 
titled to any compensation for improve¬ 
ments in respect of items Nos. 1 and 2, 
The Subordinate Judge very summarilv 
disposed of this question on the ground 
that, as items Nos. 1 and 2 were nilams 
and as there was no agreement in Ex. A 
and B to pay compensation for them, the 
defendants were not entitled to any. In 
appeal, the District .Judge, although he 
dealt witl: the question more fully, has, 
in our opinion, wrongly thrown the onus 
of proof upon the plaintiff. Ordi- 
narily, a tenant who claims compensa. 
tion for improvements is bound to prove 
that he has improved the property and 
that he has spent money in making the 



S04 Madras 


KuKauNNi V. Kamanukki 


1919 


impvovemesU?, Admittedly no account 
showiu.:^ I’ne aiuounts spent on the iru- 
ju-oveir.ent? has been produced. Mr. 
Auauthakrisluia Aiyar contended that if 
the tenant can show that t’ne income 
derivable from tlio demised property has 
increased since tlie date of the kanom, 
that would be enough to entitle the 
tenant to claim compensation for the 
improvements. It may be conceded that 
under the Malabar Compensation for Te¬ 
nants' Improvements Act the Jenini and 
the tenant are regarded as co-partners 
in respect of the additional value im- 
inirted Ic tlie land by the labour of or by 
the expenditure of money by the tenant. 
In this lespecb the Malabar tenant is 
placed in a moie advantageous po-ition 
than tenants elsewhere. Nevertheless, 
jirima facie, the tenant must prove cer¬ 
tain things, Under S. 3, Cl. 3 Act 1 of 
1900, improvement has been defined to 
be 

"aov work or product' of a work which adds to 
the value of the holding, is suitable lo it. and 
consistent with the purpose for which the hold¬ 
ing was lot, mortgaged, or occupied.” 

Consequently the tenant must show 
that he has done work which has added 
ito the value of the holding, that the said 
iwork is suitable and that it is also con¬ 
sistent with the object with which he 
obtained the kanom. As regards the 1st 
of these requirements there can be no 
doubt in this case. 

It is not suggested that the improve¬ 
ments made were not consistent with 
the kannm granted by the Jenmi. The 
tenant has still to prove that an addi¬ 
tional value has been imparted to the 
holding by bis work and that the work 
which he executed was suitable to the 
holding. If we turn bo S. 5, it is clear 
that the burden is upon the tenant to 
prove, before he claims compensation, 
that he has made the improvements or 
that his predecessor-in-interest has made 
them. The learned vakil for the tenant 
contended with reference to S. 5 that if 
there were improvements on the land 
the tenant in possession is entitled to 
their value at the time of ejectment, if 
any person other than the landlord had 
made the improvements, ^e are un 
able to agree with this conten¬ 
tion. Cl. (1) in S. 5 makes it clear that 
the tenant against whom the decree in 
ejectment is passed is only entitled to 
the improvements made either by 


by himself or by his predecessor-in-inter. 
est. The definition of the word tenaot 
in the Act is not against this view. If 
Thnpran v. Mahad Kasim (i) holds 
otherwise, we are unable to agree with 
it. In the present case there are very 
strong circumstances why the tenant 
should be called upon to establish his 
case. In Ex. A, the counterpart of the 
lo^se executed by defendant 1, he stated 
that; 


‘‘excepting items 1 and 2 which have been entered 
as uilams in the prior kanom deeds, as the value 
of reclamaiions of the properties which Ihavfr 
ifcliumed atmyexpei.se in respect of the other 
scliedule properties by converting them into 
double crop hands h.as not been now examined and 
estimated and settled, you have agrtedtogive 
mo, etc.” 

This clause in the agreement suggests 
on the facts of it that defendant 1 agreed 
in 1892 that he bad made no improve¬ 
ments in respect of items 1 and 2. It 
may be that this presumption against 
him may be rebutted, and that he may be 
able to show that since that time im¬ 
provements have been made by him. I*^ 
that view, the evidence given by him 

will have to be examined to find out o 

w liat extent he has improved the pro¬ 
perties and to what compensation ha is 

entitled in consequence of those improw 
ments. The District Judge has not 
dressed himself to this question. 
not realized the importance 
contained in Ex. A; the ° 

Judicial Committee in 
V. Chaudhri Narpai Singh (2/ s 
that the admissions of the as 

not be lightly ignored. It “tw 

pointed out by Mr. AnanthakrisbnaAiy 

that the word nilam in Ex. A 
necessarily show that it "’as a 
crop land. It certainly means 

land. As to whether ^ivert- 

expended money and fuftt is a 

ing it into double crop lana- • 
matter which must depend upon 
dence given in the case. As we 
fore, Mr. Anauthakrisbna Aiysr gj 

tion that whoever might have ^ 

the land although he be a ^gjy 

whom and defendant 1 there is wafore 
no connexion, still he is enti 
ejectment to claim the^ value o 
provements, is one which . 3nj.yof 

to accept. Therefore it was the du^y^ 


1) [19121 17 I.C. 433 27 (?.C*)' 

2J [19C7] 29 AU. 184=34 I. A- 27 \ 
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defendant 1 to have adduced evidence to 
prove his case. 

There is another circumstance which 
also throws the burden upondofeudant 1. 
In the written statement filed by liim.he 
stated that though in the demise of lti72 
items 1 and 2 wore entered as nilams, all 
such lands were left uncultivated, tliat 
some of the plaint lands were forest 
lands and were not frequented by people 
generally. Here again he seems to admit 
that a great portion of items 1 and 2 
were cultivable lands. Before the first 
Commissioner, tho statements made by 
him show that ho did not lay claim to 
having made considerable improvements 
upon these items. In Ex. 3-B he stated, 
as regards the major portion of item 1, 
that they were originally single crop 
lands and that they were dug and their 
level lowered and converted into double 
crop lands. As regards the other portions 
he contended that some of tlieiu were re¬ 
claimed from item 5 and others from item 
0. On the other hand, the plaintiff’s 
kariasthan contended that all of them 
were nilams. There seems to have been 
no suggestion before the Commissioner 
that the lands were waste and that they 
were converted into single or double 
crop lands by the exertion of defendant 1. 
As regards item 2, the contention before 
Commissioner 1 tended to negative any 
suggestion shat a major portion of tliat 
item was roclaimed by the defendant and 
converted into double crojt lands. Under 
thesecircumsfcances.it was the dulyof de¬ 
fendant 1 to have adduced sufficient and 
clear evidence to establish his right to 
compensation. The District Judge lays 
much stress upon the fact that the in- 
come at the time of the demise was only 
212 1/2 paras of paddy, whereas in a 
suit brought by the plaintiff for use and 
occupation he estimated the income at 
almost 10 limes that quantity. ^V6 
do not think that the increase in the 
income is any criterion of increased value 
having been imparted bo the lands by the 
tenant. It has to be remembered in the 
first place that Eomu Menon, defendant 1 
was a oonfidootial agent of the Stbanee 
and in all likelihood a favourable rent 
was fixed as against him by bis master. 

The increase in the net income might 
be due to anumberof otberciroumstances. 
The decision in Thiruvaliyil Vaitath v. 
Vishnu Barathikal (3), was quoted as 

(8) llOlflJ 28 1. 0. 889. 


showing that if an increase in the income 
is proved, tho presumption is that tho 
tenant has improved tho land. In our 
opinion the proposition has been too 
broadly statol. Tiio District .Tmlgo has 
drawn attention Uxs. and 21)0 as 
sliowing tliat sotiie improvemonts were 
made in a portion of item No. 1. In the 
first place, wo are nab satisfied that A is 
really a portion of item No. 1. llvoiii 
granting for argument’s sake that it s 
so, it doss not follow tliat bee luso on a 
portion of item No. 1 some improvements 
were made, that is any indication that 
the whole of that property has similarly 
been improved. A is less than 2 acres in 
extent. One other circumstance we must 
mention before passing away from items 
Nos. 1 and 2 and it is this; tlie Commis- 
sioners who inspected the place and sub¬ 
mitted their report have not given any 
relevant evidence in the case. There 
seems to be an im|ircssion in Malabar 
that a report of the Commissioner is equi- 
valent to a judgment wliich is binding 
upon the parties. Ordinarily tho Com¬ 
missioner’s report should be supplemented 
by the evidence which he gives in thel 
case. In the present instance, the Com-! 
missioner only embodies the statenientsi 
made by the parties and does not give his, 
own opinion on their contentions, Con¬ 
sequently it is practically of no use. On 
the whole, we have come to the conclu- 
sion that the procedure adopted by the, 
District Judge in throwing the onusupon 
tho plaintiff, in not taking into account, 
the admissions confcainel in Ex. A, ini 
attaching artificial importance to the in¬ 
crease in the net income and in not con¬ 
sidering the statements made before the 
first Commissioner vitiate tho judgment 
altogether. We have therefore resolved 
to set aside his judgment in so far as it 
awards compensation for items Nos. i and' 

2 and to remand the appeal to him fori 
fresh disposal. He will be at liberty toi 
examine the Commissioners who have' 
sent in their reports, with a view to as¬ 
certain whether any improvements were' 
made by defendant 1; be can also consider; 
any other evidence on tho record to which' 
his attention may be drawn by the i)ar* 
ties on this question. 

As regards item No. 3, we must dismiss 
the appeal with costs. There is no evi¬ 
dence connecting this item with the de¬ 
cree. Ez, 252, nor is there any evidence 
that compensation was estimated by thft 
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Gecrec or concluded by a contract between 
ihe parties. As regards items Nos. 4, 5 
and {), the Subordinate Judge fixed a par¬ 
ticular sum as the amount of compensa¬ 
tion payable to the tenant. The District 
Judge in appeal relied upon a notification 
published by the Government in Febru¬ 
ary 1910 regarding valuation. It is true 
that the decree in ejectment was passed 
in December 1909. Strictly speaking, 
the notification of the Government is rot 
ovidonce of the value of jiaddy in Decem¬ 
ber 1009. But there can be no question 
tliat lieforo tlie notification was issued in¬ 
quiries must have been instituted, and 
iv.rving regard to the nearness of time, we 
see no reason to differ from the conclusion 
of the District Judge that the value of 
paddy in December 1909 was the same as 
that contained in the notification of the 
Government in February 1910. We 
must dismiss the appeal so far as these 
items are concerned vsrith costs. 

As regards items Nos. 7 and8, the posi¬ 
tion is this: prior to 1872, one Muneappa 
was the tenant of the Jenmi in respect of 
these items. After the defendant 1, 
obtained the decree, he and the Jenmi 
sued Muneappa for redemption in 1882. 
A decree was passed directing the plain¬ 
tiffs to pay Muneappa Rs. 3.000 odd. 
At the time of the renewal in 1892, defen¬ 
dant- 1, was asked to pay this sum to 
Muneappa and to tack on that amount to 
his mortgage. - The learned Advocate- 
General contended that this contract 
comes within the proviso to S. 19, Act 1 
of 1900, as the amount due was settled 
by a contract in writing and regis¬ 
tered. Mr. Ananthakrishna Aiyar, on 
the other hand argued that it is S. 7 
of the Act of 1887 that applies’ to 
the contract. It is not necessary to 
decide whether S. 19, Act 1 of 1900 
is not really retrospective and conse- 
■quently as the improvements were 
•claimed under the new Act, whether the 
•question should net be decided with re¬ 
ference to that section. Even granting 
that S. 7 of the Act of 1887 applies, we 
-are unable to hold that the settlement as 
to compensation come to in 1892 is not 
binding on the parties. That contract 
does not take away or limit the right of 
a tenant. It only settles the amount due 
under the mortgage at the time of the 
renewal; We therefore failto see how this 
provision is obnoxious to S. 7. Further 
we are clear that that section deals only 


with contracts which limit the tight o! 
the tenant to make improvements after 
the date of the contract. Of coarse, we 
are bound by the decision of the Full' 
Bench 'in Kunhalloor Putina Veetil 
Eiitiarappa Atioti \\ Vathulcoilath Par- 
kum Piuniisseri Kelappa Kurupii) to 
read the word “ and ” as meaning “or’’ 
Even in that view what the legislature 
prohibits the tenant from binding him¬ 
self by are (a) contracts not to make aoy 
improvements, and (b) contracts settling 
tiie amount of the possible improvements 
in advance. The intention was not to 
prejudice the rights of the tenants by 
an a priori agreement without reference 
to the rights that may come into exist¬ 
ence by the tenants working the property 
in a husbandlike manner. To this excep¬ 


tion was added by the Act of 1900 by 
S. 19, whichl'enabled the parties to settle 
the amount of compensation by a docu¬ 
ment in writing and registered. 

The learned vakil for the respondent 
drew our attention to Uthunganakath 
Avuih'ila V. T/mr;mfkflrflyj7(5).Th0fcffO 
learned .fudges who composed that Bench 
took two different views of S.7. Sub- 
ramania Aiyar J., held that all contrac s 
whether it related to improvemeD s 
effected before the date of the 
after, were within the mischief of _ 
section. Davies, J., held that all im¬ 
provements which were effected a 
January 1386 were within the 
whether they were before or after 
contract. With all deference w8« 
unable to agree with either view, 
are not at liberty, as Sabraman. 
Aiyar, J.. did. to embark upon a cooj 

ture as to the policy of nlaio 

where the language of the section 

and unambiguous. Prima 

person is entitled to enter into a c 

settling the accounts 

another, or for settling the r.geJ 

between them. If 

dom of contract is to be taken ’ ; 

must be by express take^ 

and we find nothing in S. 7, w i 
away the effect of a settle^^^' 
compensation for improveme 
before the date of the coiffrac . 
gards the view taken by to 

do not find any by the 

justify the interpretation p 

learned Judge. _ 

"(4) 19171 40 Mad. 

15) [1897] 20 Mad. 435. 
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We must llioi'ofove reverse the decree 
of the District .Tudge ns regards the com¬ 
pensation payable for tlieso items. If 
any new improvements were made since 
1892 or if the tenant has done anything 
to guard maintain or improve t!ie im¬ 
provements existing on that date, ho will 
1)0 entitled to compensation in respect of 
them. Obiierwise the tenant is only 
entitled to tlie amount mentioned in 
Ex. A. The District Jud go must now 
assess anv fresli compensation that may 
he claimed in the light of the above ob¬ 
servations, This must be done hy the 
evidence on the record. Costs to bo pro¬ 
vided for in the revised decree. 

In S. A. No. 1884 of 1915. 

In this second appeal Mr. Anantha- 
trishna Aiyar argued that the valuation 
given by the appellate Court should be 
re-coDsiderod on three grounds : 

(a) In the first place, ho argued that 
tlie valuation of the paddy at the time 
vrlien the second Commissioner sent in 
Ilia report should bo taken into account. 
We do nob think the order apjiointing 
the second Commissioner to assess the 
compensation should he regarded as a 
direction for re-valuabion. That is a 
technical terra anl should be confined to 
cases mentioned in Cl. (3), S. 6. Where 
a Commissioner has ignored tha evidence 
and sent in a report based on guess work 
tlia direction to a new Commissioner to 
do that work properly is not a direction 
to ro-yaluo. Consef|uenbly t!io second 
Commissioner could only take into ac¬ 
count the value prevalent when the first 
Commissioner made his report. The 
language of S. 0 renders this clear. Tlie 
decision in T’e/d/iewr/jKf V. Puthumn (0) 

also support this view. See also A'u?;- 
hammaa KiUli v. Panchnra Allemea (7), 
The District Judge is tlierofore right on 
this rpiostion. (b) The second complaint 
is that tiie Di.strict Judge is wrong in 
regarding the supplemental report of the 
Commissioner as unauthorized. It is 
clear from the orders to whicli our at¬ 
tention was drawn that a fresh report 
was called for. The District Judge is 
hound to apply his mind to that report, 
(cl The third contention is also well 
founded. At the time of the renewed 
demise, the Jenmi was under a contract 
to supply water to the tenant at a fixed 
rate* On the faith of the contract, the 

■ (oj Liaiiirn I. C. 1.S1. - 

(7) [1016] 83 I. C. 748. 


defendant roolaimed the land in such a 
way as to make it capable of receiving 
the water. If the contract had nob ex¬ 
isted, lie might Ivive ini)irovod the land 
ill some other manner. Conseiiuently we 
tliink that under 8. 0 (l) tlie tenant’s 
im|)rovement has caused an increase in 
the value of Mio not produce of tlio hol¬ 
ding. ’ The Contention of tlic learned 
Advocate-Coneral that, as no second crop 
could Iravo boon cultivated in most of the 
lands if the Tonmi s water was not nti- 
lized and that therefore the tenant must 
he deemed not to have contrihuted to the 
increase in the income, does uot do 
justice to the language of the section, in 
estimating the net produce, the explana- 
tion to S. 9 shows tliat the tax payable 
for the water may be deducted as a cost 
of the cultivation. The method by which 
the income was estimated on the basis 
that no water was supplied is wrong. 

^^e must sot aside the decree of the 
District Judge and remand the appeal for 
disposal to him in the light of the above 
ohservatdons. No fresh evidence. Costs 
to aside. 

S.n./r.k. Ajtpeai'i allowed. 
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Sadasiva Aivar and NAini-ii, JJ. 

Crowu Prosecutor — Complainant — 
Petitioner. 


V. 

P'laguvathi —Accused—OppositeParty. 
Criminil Misc. Petu. No. 4l>3 of 191.S, 
Decided on 23rd August 19I8 to quasli 
committal order of Court of 3rd Presi. 
dency Magistrate, George Town, Madras 
D . 2Gth July lOl-S. 


■S', v-nminal t. e, (1838;, Ss 

is in no 


way 




ii 


346 and 347— S. 254 m no way Jimi- 
iation of right of Magistrate under S, 347 
to commit case — Magistrate having powe 
to sentence adequately may still commit on 
such grounds as complicated questions of 
law arising or case being fit one to be tried 
by Jury or with aid of assessors. 

Section 251 makes ii impcrativcon a ^racistfate 
only to frame a charge and not to complete the 
trial to conviction or acquitlnl. That section 
Simply lays down the procedure for the trial of 

warrant cases where the Magistrate considers it 
right and proper forhiraselfto go on with the 
trial and IS in no way a limitation of the right 
of a Magistrate given to him under S 317 tn 
commit a case for trial if ho thinks that h° 
should do ?0. fp no* r 01 

Sectma <D 7 dees not restrict the grounds on 
which a Magistrate should arrive at his opinion 
to comma a case to want of jurisdiction in him. 
eelf or to his inability in his own opinion to 
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,-eotoiKC tlio accused ade-iuitcly. Even wheve 
I can iui’ii t tlie maximum sentence for the 
' ;:t:uct be may Mill commit Ibe accused for 
iiial to the Court of Session or the High Court 
ru>ucb f,rouud> as complicated questions of law 
or tbe case being a fit one to be tried by 
jurv or with the aid of Assessors: 2-1 Cal. 429; 

1 M. L.T. Cl and 4 I. C. 812, Disappr, 

IP y03 C 2] 

Tor AV/;)jVr, J.—The powers of a Magistrate, 
who has taken a warrant case on bis file for 
tiial are as follows;— He may try it through him¬ 
self if he has jurisdiction he may if he thinks be 
cannot inflict a proper sentence, act under S. 3l0 
ct C19 and send it to a higher Magistrate, or he 
may if he thinks that it is a proper case for 
SiessioDs commit theacc'.r-el under S. 3-lV or if 
he has not power to commit send it to another 
Magistrate to conmit under S. 3lG. (P 910 C 1] 
Sijducn Smith — ioT Petitioner. 

1', ]']$n'oniit'ut Sdstri —for Opposite 
I'cU ty. 

Sadasiva Aiyar, J.—This is an ap- 
idicaiion by the Crown Prosecutor for 
ejuashing the commitment made by the 
yrd Presidency >.fagistrate, George Town 
Madras to the High Court Sessions of a 
case falling under Ss. 301 (a), I. P. C. 
l)UDishal)lo with 2 years imprisonment 
({ either descri})tion or fine (of unlimited 
amount) or both and triable by a Court 
of Session or a Presidency Magistrate or 
a Magistrate of the First Class. The 
ground on which wo are asked to quash 
the commitment is that under S. 254, 
Criminal P. C. a Magistrate ought to try 
a case himself till it ends either in a con¬ 
viction or acquittal before him (see 
S. 258), unless he thinks that the offence 
could not be adequately punished by him 
and that in this case it was impossible 
for the Magistrate to entertain such an 
opinion because be had powers under the 
Code to inflict imprisonment of either de- 
cription up to 2 years which is the max¬ 
imum punishment provided for the of¬ 
fence. This argument in tbe first place 
ignores the fact that the offence is also 
punishable with fine of unlimited extent 
whereas the Presidency Magistrate’s 
powers of fining are limted to the 
amount of Es. 1,000 see S. 32, Criminal 
P. 0. Cl. (a) and cases are conceivable 
where a rich man guilty under S. 304 (a) 
could more appropriately be senteno- 
ed to a fine of Es. 5,000 by a Sessions 
Court than by a Presidency Magistrate 
with imprisonment and afineof Es. 1000. 
However this is a minor point. 

The important question is whether 
S. 254 does make it imperative on the 
Magistrate if the offence could be ade¬ 


quately punished by him to try the cas^ 
till the end and whether it imperativelyi 
forbids him from committing the cas^ 
to the Sessions. So far as tbe words of! 
S. 254 go that section only directs the' 
Magistrate to frame a charge against the 
accused. What the Magistrate has tci 
do after framing the charge must depend 
upon the provisions contained in the 
succeeding sections of the Code dealingj 
with the further proceedings intbetriaW 
of warrant ca^es. In Ch. 24 containing: 
general i)rovisions as to inquiries andi 
trials we have gotlbhree sections—Ss. 3461 
347a nd 349—which we were invitedip,| 
the arguments to consider in this 
connexion. S. 346 relates to the pro¬ 
cedure of a Magistrate other than a Pre¬ 
sidency Magistrate in certain contin¬ 
gencies. That section may, therefore bej 
ruled out. As regards S. 349, it relates 
to the procedure of a Magistrate of a 
Second or a Third Class under certaini 
circumstances. That also has, therefore 
no material bearing in the consideration 
of the question before us. Then we hsvej 
got S. 347, which gives very wide powers! 
to a Magistrate. In any trial orprooe •: 

ing before him and at any stage he oan, 
even just before signing judgment, com¬ 
mit a case before him to a Conr I 

Session or the High Court . 

course, he is empowered to commit c 
to that Court) if it appears to him 
the case is one which ought to J 
by a Court of Session or the High 
It does not restrict the grounds on * ^ 

he should arrive at bis opinion . V-iitvi 
jurisdiction in himself or to 

in his own opinion to sentence the wo 

adequately. _ ^ » 

If he considers for instanc 

complicated question of 1^^ ‘aalready 
that some connected matter i 
before the Court of Session or ^ 

facts are such that trial with , ^ 
jury or with the aid of „ti- 

may be chosen from would 

cular matters involved in the 0 

be a more satisfactory proco ® 
nothing in S. 347, to preven a 
from committing the case . jjjg 

Session. S. 347 does not ^ooson 

Magistrate is bound to pu'' • iqq that! 
record for entertaining l-lj® Lg tried' 
the case is one which ongh gjgb 

by the Court of Session o . tbe, 
Court. No doubt the d ^ 

Bench in Queen-Empress v. 


I 


1919 


Crown Prosecutor y. Bhagavathi (Napior, J.) Madras 90;) 


Mandat (l) and the decisions of single 
Judges of the Allahabad High Court ro- 
ported as King Emperor v. Dharam 
Singh (2) and Emperor v. Jagmnhaii f3) 
do support the contention of the Crown 
Prosecutor that unless the Magistrite 
thinks that ho is ‘unablo to punish 
the accused adequately he ought not to 
commit the accused to the Court of Ses¬ 
sion. There are however two decisions, 
one in Empre.'is v. Kiuhuloollah (4) and 
the otlior (of a Full Bench of this Court) 
ChinnimarigadH, lathe matter of (5), 
where there are observations which, in 
opinion, indicate that the committal bv 
a competent Magistrate on the ground 
that in the Magistrate’s opinion the case 
is a fit one to be tried by a Court of 
Session, cannot be interfered with by the 
High Court. And I'think that the 24 
Calcutta case Queen-Empress v. Kayeni. 
ullah Mandat (1) and the two Allahabad 
cases King-Emperor V. Dharam Singh 
{2) find Emperor 7 . Jagmohan (3) have 
given much wider effect to the language 
of S. 254 than that language could pro- 
perly support. That section makes it 
imperative on the Magistrate only to 
frame a charge and not to complete the 
trial to conivetion or acquittal. I would 
therefore, dismiss this petition. 

Napier, J.—I entirely agree. Wo are 
asked to exercise our powers under 
S. 215, Criminal P. C. and quash % com- 
mitmont to tho High Court inado by the 
Presidency Magistrate. Wo can, of 
course, only do so on a point of law and 
we are, therefore not concerned with the 
reasons given by the Magistrate for 
making the commitment. 

Bub it has been argued before us by the 
Crown Prosecutor that.the commitment 
is bad in law in that the Magistrate has 
not certified that ho cannot adequately 
punish tho accused who is put up before 
him for trial and that even if he had 
done so, his reason would havo boon bad 
because he has In fact power to inflict 
tho maximum punishment, Tho offence 
for which the accused has'been committed 
is 8. 304 (a), I. P. C. Now offences 
under this section are specifically stated 
in Soh. 2 of the Code bo be triable by a 
Court of Session, a Presidency Magis. 

(ImsyTril CaiTl^ 

(2 119001 1 M. L. T. Cl, 

(3) (19091 4 I. 0 812. 

(4) [18771 3 Cal 495. 

(6) U87G] I Mad. 289. 


trabo or a Magi^trafco of tho First Class. 
Therefore at flio outest tliis sugqostion 
of tho Cro.vn Prosscutor loils to a .some¬ 
what cxbraordiniirv position, that a 
Court of Session which is specillcallv 
ompoworod unlor tho section cannot trv 
the case beciuso it ciiinot bo cominilto 1 
to it by a First Class ^^agist^lt■o. 

It is 3ugg95tel howevor by the Crown 
Prosecutor tliat Sch. 2, whero it speaks 
of a Court of Sossiou, had in mind tha‘ , 
although the commitment for olfencos is 
nob one of the ordinary powers of tho 
Magistrates of a Second and Third Clas^, 
still those Courts can ho empowered 
under S. 20d, and therefore that the trial 
by a Court of Session provided for in 
para. 8, Sch. 2 would arise in cases where 
the accused had been committed by a 
2nd or 3rd Class Magistrate ompowored 
in that behalf. It is a somewhat train¬ 
ed application of the ju-ovision. A more 
reasonable hypothesis scorns to me to bo 
that this allocation of this offence to the 
Court of Session as well as a Magistrate 
of the First Class is an indication that 
in some circumstances a Court of Session 
would be the proper tribunal to try tho 
case. 

Passing from that, wo have to con¬ 
sider what are the powers possessed by 
Magistrates with regard to warrant cases. 
The Crown Prosecutor has suggested to 
us and, indeed this is the basis of the 
whole of his argument, that S. 254, Cri¬ 
minal P. C., is exhaustive and that there 
is no power in a Magistrate to commit a 
case for trial where he is competent to 
try it and it can bo adequately punished 
by him. This is a somewhat startling 
proposition because, as my learned bro- 
tber has pointed out, it is a frequent 
practice of Magistrates in this country to 
commit cases for trial to the Court of 
Session for other reasons, namely, con¬ 
venience, complexity of facts or other 
matters. The Crown Prosecutor would 
havo us hold that the whole of this pro- 
ceduro is wrong. Now, the whole of this 
argument hinges on the word "shall” 
which is to he found in S. 254. The 
Crown prosecutor argues that the section 
requires that ho shall frame in writing a 
charge against tho accused and carries 
with it a further requirement that, hav¬ 
ing done so, he shall proceed under the 
remaining sections of that chapter. I 
should havo some difficulty in appreoiat. 
ing this argument were it not that it has 
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fr.un'l favour with a Beuch of the High 
Court 01 Calcutta in a case reported as 
I fUi’.j'i-Emi're.’is v. Kiiyt‘muHa!i Ma’ithil- 
(I). But with deference to the learned 
•Fudges, it seems to mo that, in that deci- 
sion, they ignore the very wide powers 
given by the Code to a Magistrate under 
S3. 20?'and 347. S. 207 provider the 
procedure on inquiry in cases which are 
exclusively triable by a Court of Session 
or tlie High Court, or in the opinion of 
the Magistrate, ought to bo tried by such 
Court. There are therefore a class of 
cases which are not triable exclusively 
by a Court of Session but which ought 
to be so tried. If we turn to S. 347, 
wliicli is in the chapter containing gene- 
ral provisions as to inquiries and trials, 
we find a wide and general power given 
r.o Magistrates svith regard to cases 
coming before them for trial. The words 
are : 

“If in anv inquiry before a ■^^aglstrate, or iu 
any trial before a Magistrate before signing 
judgment, it appears to him at any stage of the 
proceedings that the case is one which ought to 
be tried bv tbo Court of Session or High Court, 
Hud if be is einpoweted to commit for trial, ho 
shall stop further proceedings and commit the 
accused under the provisions hereinbefore cou- 
lained.” 

If he is not empowered to commit for 
trial, he should proceed under S. 346. 
That section says that if it appears to 
the Magistrate that the case is one which 
should 1)6 tried or committed for trial by 
some other Magistrate, he shall stay pro¬ 
ceedings and submit the case with a brief 
report to any Magistrate, to whom he is 
subordinate or to such other Magistrate 
having jurisdiction as the District Magis¬ 
trate directs. That is to say, whether 
the Magistrate has power to commit or 
not, if he thinks that the case is one 
which ought, in his opinion, to be tried 
by a Court of Session, he has absolute 
power to stop any further proceedings in 
the trial by himself. If he can commit, 
he may, if he cannot himself commit he 
may send to a Magistrate who will com¬ 
mit. It seems to me to be impossible to 
argue successfully that a specific provi¬ 
sion like this in S. 347, read together 
with S, 207 which lays down the pro- 
cedure in.inqairies in such cases, can be 
limited because S. 254 says that the Ma¬ 
gistrate trying a warrant case shall frame 
a charge. Even if those words which are 
to be found in S. 254 had been repeated 
in Ss. 255 and 256,1 should still be of 


opinion that they were no bat to the 
exerciso by a Magistrate of his power to 
commit a case. That section simply layj 
down the procedure for the trial of war- 
rent cases where the Magistrate con- 
siJers it proper and right for himself to 
go on with the trial, and is in no way a 
limitation of the right of a Magistrate 
given to him under S. 347 to commit a 
case for trial if he thinks that be should 
(10 so. 

The Crown Prosecutor has been nnable 
to refer us to any section authorizing a 
Magistrate to commit for trial where he 
cannot intlict a proper sentence which, 
according to him is the proper course, 
whereas there is a distinct provision for 
submission to a higher class Magistrate 
in such cases to be found in S. 349. Ian> 
at a loss therefore to comprehend why 
the wide words of S. 347 should be cur¬ 
tailed by reference to S. 254 when there 
is a specific section, namely, S. 349 which 
deals with circumstances referred tom 
S. 254. My learned brother has referred 

to one case of this Court, 

In the matter of (5). and it seems tome w 

he conclusive on the point, for it l&y 

down as axiomatic that it is 

to a Magistrate to say whether 

gravity of the matter or for any o 

sufficient reason the Sessions Coart 

proper tribunal for the disposal o nj 

case. To sum up. the powers of wjf 

Magistrate, who has 

case on his file for trial, are 

He may try it through bitnsen » i 

jurisdiction ; he may, if 

cannot inflict a propei^ senteDce.ee 

S. 346 or S. 349 and 

Magistrate, or he may, if he t ° ^ 

it is a proper case has 

the accused under S. 347 or ° 
power to commit send it Tbie 

gistrate to commit under o- •. 
being my view of the law, I ^ to 
mon that we have 
quash the committal in ®Ses* 
the trial before the Judge sitting 

sion must go on. 

s . n ./ e . k . Petition dismieeei- 
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A. I. R. 1919 Madras 911 
Full Bench 

Ayling, OlDI'IELD, Sadasiva Aivar, 
Coutts-Thotter, and Sesiiagcri 

Aiyar, JJ. 

Challa^jundla Varamma and ethers — 

Defendants—Appellants. 

V. 

Madala Gopaladasayya and another 
“Plaintitt* and Defendant—Respondents. 

Civil Appeal No. 317 of 1910. Decided 
on 8th March 1918, against decree of 
Temporary Sub. Judge, Guntur, in Ori- 
ginal Suit; No. 100 of 19ir>, D - 12th 
April 191G. 

^*(a) Limitation Act{9 of 1908). Art, 125 
—Suit by reversioner born before 12 years 
of alienation by widow for declaration 
against alienation being binding is barred. 

^ A suit by a Hindu reversioner for a declaration 

tnat ail alienation by tbe widow h uot biudinj 

on him. i.s barred under Art. 115 wlieto it is 
found that the plaintitf wa.s born more than 
12 years alter tlio date of the alienation {.Inth"- 
rtliesrevieice:},, [P 920 C 1; P021 C I, r023 Cl) 

(b) Hindu Law-Reversioner— Suit for con¬ 
servation of property is representative 

A reversioner appealing to the Court for the 
conservation of property dees so in a representa- 
tive character. 320 0 o] 

(c) Hindu Law—Reversioner—Suit—Cause 

of action — Invalid alienation raises only 
single cause of action for declaration of 
invalidity that has to be availed of by re¬ 
versioners in their orden— Immediate re¬ 
versioner not availing fresh cause does not 
aruetonext reversioner—Art. 125 applies 
— Same cause of action is to be availed of 
even by person bpcoming reversioners by ad¬ 
option or birth Limitation Act (1908), 
Art, 125. 

Per Undam-aAv/ar, J.—W'hcn a ilind'i wid ^w 
makes iiQ alienation voidable against iho ulti¬ 
mate reversionary heir at her death or rc m.trri- 
age. a siuRlo cause of action for a decl.iration of 

it-9 invalidity arises at once to bo availed of bv 
iho next presumplivo reversioner by brineinei 
hult on behalf of the whole body of succe8«ivo 
revers oners til] the opening of tho reversion 
and, n case the next presumptive reversioner 
by collusion or .some other act, precludes himself 
from availing liiiri'^elf of tli.at single cause of 
action, to bo availed of by the next ruvorsien.-r in 
order of succession and bo on, tho suit, whenever 
brought, being based on tho same single can.so of 
aolioD. tP920 C ll 

a/oKwid events. Ark. 126isthconlv 

Several cauios of actioo do not arise at diff¬ 
erent times to several reversioners wheneacb 
preceding reversioner has lost his right to brina 
aud conduct such a suit through collusion of 
Other bimjlar acts. [P920Crl 21 

Where a new reversioner comes intobeingfor 
be first time by natural birth or by adop- 
tion, a) who gets preference, by modern Hindu 
Law, In respect of the statns of presumptive re- 
vetiionetihlp over other persons who, till then 


Madras 911 


formed the body of reversionrr-; or (b) who be¬ 
comes eiititl.'d ti sue by roi^on of collusion bof- 
ween tho no ii'or r.^voi-^i ui.T .ind tho alionoc a 
fresh cau.'?'- of ai tion d )i s not. ari-e in tbo new* 
reversioner .so comiug into being a- nbovoeii- 
dlinghim tobnnga .nit f,.r a d.uUr,alien of 
the invaliintv of tb«' ^tlionation. ' !* r i oi 

fd) Civil P C, (1908), S. 
suit by immediate reversioner or claim bar- 
red by time affects other reversioners in 
suit for declaration of invalidity of widow's 
alienalion-38 Mad. 406 applies to suit for 
possession and not for declaration of invali¬ 
dity of alienation — Hindu Law, rever- 
sioner« 

lit Coulti-l rotter, J. —rupreseni.'itive re¬ 
versionary suit which enures for tho benefit of 
the whole class of reversioners equally ouiires to 
their detriment. If a reversioner who i.s com¬ 
petent to do so. challenges an alienation un- 
succe.ssfully or fails to challenge it within the 
period allowed by the Law of Limitation the re¬ 
sult is binding on his successors in the reversion. 

_ The mc.anmgof the observation of the Privv 
Gouncil in tho cas- J. I, vjis y. 

(/'. C.labove ili.‘right to rcli-f exitin'* iu the 

r^vcr.Moii.-r.s in ordcrof sucee«-iou. is tint «uch 

right exists where the cl.iim is to po.^.cssion 
Imt the right to a declaratory relief arises 
sicinllaneously and jointly iu favour of all the 
reversioner.? at the time of the alienation 

/ V u- j 1 t> ^20 C2 P on C 1] 
(e) Hindu Law-Rever«ioner — Suit by-- 

Righl to Auefor declaration of invalidity of 
widow * alienation u joint right and remote 
revertioner cannot lue vritbout impleadinr 
nearer ones, ® 

n «^.--Tbe observations of 

the I rivy Council m the case A. I It p r 

mfP.oMdonot mean that the suir^ de-* 
claratioD u not in respect of a right common t^o 
a body of persons. The reference to rights ex¬ 
iting severally may be explained as indicating 
that the remoter reversioners can themselves bl 
puiniifis: tho order of succession” only su<'- 
g.st.s tnat it is not everv remote rovcrsioiier who 
can com.' to Uourt without asking persons beforo 
him to nnrkTMhe the task of getting their com¬ 
mon right vio.iicuod. Th- said decision lavs 
down delinitely that tho reversioners as a bo.lv 
have a common interest and that the rieh'fc 

G’ 921 02P 922 C 1 T 

Mf) Limitation Act (1908). S. 7-Principle 

of S. 7 applies to suit* by reversioner, to de¬ 
clare widow • alienation not binding-Limt- 
Uhon once begun runt againat all rever- 
•lonert^Hmdu Law, revertioner, 

, Jr" m""?’ of law implied iu S 7 is 

applicable to tho case of rovorsion^rc 

principle being that, if there are Koma persons 

'^f^o could have 

liSlf f'gtts of themselves 

Md of others similarly situated, tho failure of tho 

r n*'" I?"® to litigate the right will 

selves but also against persons in similar circum- 

/Ti'- . [P 922 0 21 

‘S'.h"*'*.*''®" 1908), Arf*. 120 

and 125— Art. 120 does not apply to suit by 
remote reversioner. 

it is doubtful if the residuary Art. 120 Is ap¬ 
plicable to suite by remote reretsioners. Art. 125 
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tiiGucli aj'i’liciihl'' ill term? only to presumptive 
: • .’.pi'Ue'^>' remote 

I'.iv'!' r< whe hive the conduct of the litig^'- 
li’in for the lonefit r,f jorsoiis entitled to recover 
lio properiv when tlic succession opens. In 
Mictinc Art. 125 the legislature must be deemed 
VO have coiis’ciero'l it sufiicsent to give this ex- 
traordinarv reli*’? of di-davalion to persons alive 
on the date of the ilienation. [t 923 C ll 

r. nanuitloss—hv Appell.Ants. 

P. Nitraiiavnynurthi —for Respondents. 

Order of Reference 


Wallis. C. J.—This is an appeal from 
the decision of the Subordinate Judge of 
Guntur giving the plaintill a declaration 
that the sale deed executed by defen- 
(hint 2, the widow of the last male owner, 
in fin our of defendant 3 was void beyond 
the lifetime of defendant 2 and did not 
affect the reversionary rights of the 
plaintiff and defendant 1. The plaintitt, 
who is now one of the next reversioners, 
was not born until more than 12 years 
after the date of the alienation, and 
in these circumstances the Subordinate 
Judge has held that he was within time 
under Art. 120 read with S. 7, Lim. Act. 
as his right to sue accrued at the date of 
birth. The cases referred to by the Sub¬ 
ordinate Judge [Govinda Pillai v. 
Thayavimal (l), Ga-^nl Veerayija v. 
Gazzala GanamviO' (2) and Narayana 
Aiyar v. lUnna Aiyar (3)] are authori¬ 
ties for this view and have been followed 
quite recently in Venkata Bow v. Tulju- 
ravi lloio (1). On the other hand, 
Ahk i n e r i S ri ra m uln v. Midlapndi 
Raviayya (5) is to the contrary effect, as 
is also the opinion expressed by the 
Full Bench in Chiruvolu Punnamma v. 
Chiriivolu Purrazti (6), which has been 
followed in the subsequent cases of 
Krishnier v, Lakshmiammal (7), Guntu- 
palli Bamanna v. Gujitupalli Annamvia 
{Q)d.ndiSubbimma v. ModiBeddyid). The 
recent decisions of the Privy Council in 
Venkatanarayana Pillay v. Subbammal 
(lO) and inJanaki Ammal v. Naraijana- 
sami Aiyar (11), that the reversioner’s 
suit in thesecases is a representative suit 


(1)[19051 

1 28 Mad. 67, 

(2) 

19121 

1 36 Mad. 570=16 I. C. 839. 

(3) 

119131 

1 38 Mad. 396=20 I. C. 625. 

(4) 

11917' 

1 38 I. C. 270, 

(5) 

11902' 

1 25 Mad. 731. 

(6)1 

[19061 29 Mad, 390. 

(7)1 

[1903] 18 M. L. J. 275. 


(8) [19131 181. C. 710. 

(9) [19151 28 I. C. 632 

( 10 ) A. I. R. 1915P. C. 124=38 Mad. 406=29 

I. C. 298=421. A. 125 (P.O.). / 

(11) A.I.R. 1916 P. C. 117=39 Mad. 634=37 
I. C. 161=43 I. A. 207 (P.C. 


in which he represents not only himself, 
but the whole body of possible rever¬ 
sioners of whom the one who happens to 
be the nearest surviving on the death of 
the widow will succeed to the estate 
appears to necessitate a re-consideration 
of this question w'hich has occasioned so 
much disagreement in this Court with a 
view of finally setting it, if possible, in 
the light of their Lordships' recent deci- 
sion. 

As pointed out by the Full Bench in 
Chiruvolu Punnamma v. ChiruvoluFer- 
nfru{6), theview that the reversioner’s 
suit might be regarded as a representative 
one and the decision as binding on the 
other reversioners was put forward, bat 
without deciding it by Sir Barnes Peacock 
in Brojo Kishoree Dassee v. Sreenit 
Bose (12) and again by the same high 
authority in the Full Bench case decided 
about the same time in Nobind Chnnder 
Chuckerlmtty v. Issur Clmider Chmer- 
butty (13). in which he deals with the re- 
presentative charactsr ot the widow lo 
possession and holds that the next rever¬ 
sioners were not only bound by decreeaob- 
tained against her 

sion, but that in the Limitation .^cto ^ 

the words "cause of action .u 

to a new cause of auction 
reversionary heirs personally an ' .. 
dually, bub to the cause of action 
.coruod to the hei. as represo^' 
for the time being of the de^^ 

Jackson. J.. 

after the decision in Lae. 

case (of 9 binding 

orees against the widow ® aggible 
on the reversioners it ww 
to escape the position that, 
possession which express®^ 

also bar heirs. Phear, J., * ® r jnjitabion 
the opinion that under ,j ^oftbe 
Act of 1859. tbe cause of act 
reversionary heirs was the 

of the widow, and M* “/oul thit, «he« 
ourred merely pointiDo 0 ^ (rotn 

the widow had precluded 
suing for possession ^y.“®L-po33essioo 
reversioner s’eause of action ^ 

did nob arise until^ her e 
which is embodied in ' 

of 1871. . . ^nd 

Applying these P/'^'P^on, 
further discussi ng them_ _— 

(12) [18631 9 w. B- h- B- 

(13) [1868] 9 W. R. 505-B. 

1008. 
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tins Glover, J., held in Pcrsha(i 
Sinfih V. Chedcc Lall (14) that therevov- 
sioner’s cause of action for a declaration 
that the widow’s alienation was not 
binding on the estate accrued at the date 
of the alienation and was not revived in 
favour of the plaintiffs in tlie suit who 
had since been born and attained majority. 
The same view was held by tho Bombay 
High Court in Bhikuji Apaji v.Jnga. 
nalh Vithal (15), where it was held 
that the suit must be brought within 
six years from the date of the conveyance 
under S. 1. Cl. 16 of the Act of 1859. 
This decision was referred to with appro- 
val by the Privy Council in liani 
Anund Kunwar v. Court of Wards (l6) 
and the Bombay Court has adhered con¬ 
sistently to this view. It is next neces¬ 
sary to refer to certain subsequent dicta 
of the Privy Council which have some¬ 
times been relied on in this Court as 
rulings that decisions in suits by rever¬ 
sioners are not binding on other rever¬ 
sioners. With reference to a suit govern¬ 
ed by the Act of 1859, though instituted 
after tho coming into force of the Act of 
1871, Sir James Colvile delivering their 
Lordships’ judgment in Jumoona Dassya 
V. Bumasoondarij Dassya (17) reserved 
the question whether a decree in a suit 
by a next reversioner questioning an 
adoption would bind any reversioner 
except the plaintiff or hind the adopted 
son as between himself and anvhodv but 
the plaintiff. 

It was unnecessary to decide the point 
and tho ropresentativo character of tho 
reversioner’s suit was not considered 
In Doorga Pershad Singh v. Doorga 
Konwari (18) Sir Barnes Peacock de- 

. livering their Lordships’judgment found 

that tho plamtilT was not the next rever- 
sioner, and as one of the reasons for not 
giving liini a declaratory decreo observed 
that if the suit should bo decided in 
favour of Joy Munghul, tho alienee from 
the widow, it might not bo final in his 
favonr because the plaintiir might die in 
the lifetime of the widow and the estate 
might never come to him. 

This observation may ’have been made 
with reference to the dictum of Sir James 
Colvile, and. leaving regard to the view 

til) U“7il 15 W.R. 1. - 

(15) U'^73) 10 B.H. 0. R. 351 

n^p'oV*'* ^ 

|17) LH76i I C\\. 239=3 I. A. 72. (P.O ) 

,1B) [l8791 4 C*l. 190=6 I. A: 149. (P.o!). 

1919 M/116 & 116 


i: 


already roiVi red to which Sir Barnes 
Peaccck had expressed in India. I do not 
think ho intoiiiled to infinjalo any o\n- 
nion of his own that Lho decree would 
not .^0 binding. 'Ibis is conlirmcd by tlie 
fact that ho went on to point out that 
thero were in existence jiersors who 
might be able to piovo a pieforential title 
to the widow herself as well as the plain- 
till’ and who would not be bound by any 
decision in the suit to \s hicli t hey were 
no parties. A revei sioner may bo al- 
lowed to represent all l o.ssible rever¬ 
sioners who come after him, but there is 
not the same reason for allow ing him to 
represent persons who claim in priority 
to the widow as well as to himself. 
Lastly in I-sri Dutt Koer v. IJaiiduUi 
Koerain (19), a suit by the reversioner 
questioning an alienation by the widow, 
their Lordships referred to tho reason 
given by tho lower Court for refusing a 
declaratory decree, that the decision 
might after all not be binding on the ac¬ 
tual reversioners and observed; 

■•Ihe question of law is of such a nature that its 
decision, though not binding as res judicata bet¬ 
ween the widows and a new reveisioner, would 
be so strong an authority in point of law as pro¬ 
bably to deter cither party from disputing it.” 

I do not think these dicta amount to 
more than cautious reservations by their 
Lordships on a point which was not 
before them for decision. In any case 
they wore obiter and were made without 
reference to the representative character 
of tho reversioners' suit as now estab. 
lished, an aspect of tlie question which 
was not referred to. Tho ruling of their 
Lordships in (hand Kcur v. Partab 
Singh (iO), tliat when tho nearest rever¬ 
sioners sued and allowed tho suit to be 
dismissed for default tho decreo would 
not bar other reversioners from suing, 
does net appear to mo to involve the pro- 
sent question. Unfortunately tlio ques¬ 
tion never came directly before their 
Lordships for decision, and I think tho 
difliculties in this Court have been lar- 
gely occasioned by treating these dicta 
as authority for the proposition that tho 
decision in a reversioner’s suit question 
mg an alienation by the widow is not 
binding on subsequent roverpioners. Now 
that tho representative character of the 
reyorsioDor’s suit is established, I do not 
think these dicta preclude us from hold- 
mg that th e decision in a representative 

(19) tiBa4i 10 CjI. 824=101. aTisoTt^) ’ 

(20) 11889] 1C Cal. 98=15 I. A. 15G (P a ; 
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suit nui't 1‘0 bindiuS as betwr’cn the per¬ 
sons wiio are represented and the O|ipo. 
sift! p;uties in tlio suit. All the cases in 
this Com I on wliich the Subordinate 
.ludt’e has relied. Govinda Villai v. 
■nuiyammal (l), Gazzala Veeratma v. 
Giiz'^ola Ganamma (2), Narayuna Aiyar 
V. Hama Aiyar (3). Veiiluta How v. Tzil- 
inrnm J><>w (l). to which may be added 
AlaiiashChondra Mnrumdar v. llorinatk 
Shahai^l) which Govinda PiHai 

V. ThayuvmaHl). will be found to pro- 
coed upon the authority of tlie decision 
of the Full Bench of the Allahabad High 
Court in JiiKtywoita v. Sithhi (22). Jn 
that case, Stiachey, C. J-, rested his 
opinion on tlie ground that the rever¬ 
sioners in such a suit do not represent 
the whole body of reversioners. “If”, 
he observed: 

“the nearest reversioner could be held, as the 
Hindu widew has been held, to represent fully 
the whole estate, it would no doubt follow that 
the limitation which would bar that reversioner 
would bar other reversioners, just as a decree 
passed agains-t the nearest reversioner would in 
that caseoperale as res judicata against the more 
rcnu tc. liut. so fat as I know, that has never 
been held to be the relation in which one rever¬ 
sioner stands to another.” 


That is the relation in which the noa- 
rest reversioner stands to the others 
under the recent decision, and therefore 
the decision of the Full Bench in Bkay- 
wanta v. Siddii (22), and the cases which 
followed it can no longer be considered 
as of authority on this question. As I 
have already said, Bashvam Aiyangar and 
Moore, JJ., in Aldcineri Sreeramuluv. 
Mullapudi Hamayya, (5) held that a dec¬ 
laratory suit questiouing an alienation by 
the widow was finally barred unless 
brought within twelve years from the 
dato of tbs alienation (Art* 125). In A\j^ 
yadorai PiUcti v- Solai Ammal (23) Sub- 
ramania Aiyar and Davies, JJ., took the 
same view with regard to a reversioner’s 
suit during the widow’s lifetime to ques¬ 
tion an adoption, holding it finally barred 
unless brought within six years from the 
date of adoption. In Sakyahani Ingle 
Bao Sahib-v. Bhavani Bozi Sahib {2i) 
Subramania Aiyar and Boddam, JJ., in 
deference to the Privy Council dicta to 
which I have referred and also relying on 
Bhagwanta v. S«Wif (22). felt bound to 


(21) 11905) 82 Cal 62, 


22 

28 


L19C01 22 All. 33. 
[1901] 24 Mad. 406. 
[1904] 27 Mad. 588. 


(25) [1912] 87 Mad 4C6=15I. 0. 213. 


overrule the contention that in a suit by 
a presumptive reversioner questioniog 
an alienation he represents the whole 
body of possible reversioners, and that 
consequently on the death of the plain¬ 
tiff reversioner the right of continaing 
the suit survives to the next presump, 
live reversioner. This is one of the deci¬ 
sions expressly overruled by the Privy 
Council in Venkatanarayana Pillaii. 
Subhammal (10). 

In Bombay the representative char¬ 
acter of the reversioner’s suit has all 
along been recognized. In this Court the 
first attempt to assert it was made by 
Subramania Aiyar and SankaranNair, JJ., 
in their order of reference in Chiruvolu 
Bunnamma v. Chiruvolu Perrazu (6). 
The question was whether a decision io 
a suit by a reversioner questioning aa 
adoption was binding on another rever¬ 
sioner. A Full Bench of hveJudgesaD- 
swered it in the affirmative after oxamiu. 
ing the question with regard to limitation 
as well as to res judicata. They felt a 
difficulty, in the face of the Privy Coun¬ 
cil dicta to which I have already reforrod. 
in holding that the decision iDarerer- 
sioner’s suit to question an aliepatioo 
was binding on subsequent reversioners, 
but they laid down that insneh ^sms 
the next reversioner represents the o e 
reversioners (p. 401). On this J 
proceeded to refer at pp. 407 and 41 
the question of limitation as 
reversioner’s suit to question 
tion during the lifetime _ of the « 
and expressed the opinion that i 

barred if not brought CTaBjog 

from the date of the alienation. . 
regard to the fact that ah. 

Full Bench as to the ropreaeot^ 
actor of the reversioner’s suit . 

been confirmed by the chon 

think the opinion of K 

the question now before . j. gp. 
may be said to have been ooi i 
titled to great weight. v. 

In Kommeneni Chinna /ggj 

Kommeveni Lakshminarasamm^^^^^^ 
and Arunachellam Mai ^ ^as 

PiUay (26), tho Fall Bench 
not held to overrule the 
Sakyahani Ingle Bao Sahth • . gpit 

Bo.i Sahib (24) that a revere 
to question an alienation a ^ ^p. 
death of the plaintiff and ^ 

finnpd hv the other - 

(26) 11912J 16 I. 0. 461. 
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though that deoislou procuoded on the 
express ground that the suit was not a 
representative one. It was also held not 
to affect the present question in Gn::ala 
Veerdijija v. Gazzala Ganomma (2) and 
Naraijana Aiyar v. Rama Aiijcir (:l). fn 
this state of things a roversionor died 
while his suit questioning an adoption 
was pending in appeil before the Privy 
Council, and this Court reported that ac. 
cording to its decisions the surviving 
reversioner could not be allowed to con¬ 
tinue it. It thus becxme necessary for 
their Lordships to decide whether the 
reversioner’s suit was a representative 
suit or not. The Pull Beuch decision of 
this Court in Chiruvol Punnamynav. 
Chiruvolu Perrazii (h) was cited on the 
one side an I Sakyahani Ingle Rao 
Sahib V. Bhavani Bozi Sahib (24), 
Govindn PUlai v. Tkayammal (1). Kom- 
meneni Chinna Veerayyav. Kommeneni 
Laksiminarasamma (25) and Arana,:hel. 
lam PiUay v Vellaya Pillay (2d) wore 
referred toon the other. Their Lordships 
decided that in suits to question adoptions 
and alienations the reversioner sues in a 
representative capacity on behalf of him¬ 
self and other reversioners. 

Their Lordships observed that the res¬ 
pondents relieil on certain decisions of 
the Madras High Court which they con¬ 
tended established tlut adjudications in 
suits brought by next reversioners ques¬ 
tioning transactions by the widow dur. 
ing her lifetime were not res judicata as 
against contingent reversioners and tliat 
consequently 

On the death of the presumptive reversioner 
the others have each in order of succession a 
separate right of suit and cannot claim t> prose¬ 
cute an action brought by the deceased rever¬ 
sioner as they do not derive their right tbroueh 
him,’' ** 

This contention was rejected by their 
Lordships. They considered the repre. 
Bentative character of the reversioner’s 
suit, whether to question an alienation or 
an adoption, bo clear that the test of res 
judicata applied in some of the decisions 
of this Court could be treated as irrele. 
vant and they therefore abstained from 
any pronouncement on these decisions. 
If however the suit be a representative 
suit the idea that the decision may not 
be binding as between the parties repre. 
Bonted in the suit and their opponents 
appears to me almost to involve a con. 
tradiofcion in terms. I have sought to 


show that the decisions rofer-ed to pro¬ 
ceed on inforotic-js drawtt from certain 

observations in I’luvy Council ciics which 
woro rather in Iho mturo of resorva- 
tious on points not before tlio Court 
than of obiter dicta and that even consi¬ 
dered as dicta they do not e.xpiess 
the considered opinions of their Lord- 
ships with reference to the representa- 
tive character of these suits. Now that 

the representative character of the suit 

is established we must I think hold the 
decision binding on those who are repre- 
seabed in it wliother born or unborn. 
It also fellows I think that as pointed 
out by c'-eFull Bench the cause of ac. 
t:on ' f all the reversioners is the same 
and arises on the date of alienation and 
that the question dealt with in Rani 
Anund Kunwar v. Court of Wards (16) 
as to when a remoter reversioner is to 
be allowed to sue is merely a question 
as to which reversioners should h ive the 
conduct of the suit which is instituted 
on a cause of action common to all. 

In the opinion of the Full Bench 
though the point did not arise for deci¬ 
sion having regard to the fact that the 

presumptive reversioner sues not on his 

own behalf alone but on behalf of all 
other possible reversioners as well the 
language in which the suit is described 
in Col. (1), Art. 125, is large enough to 
include a suit in which owing to excep¬ 
tional circumstances a reversioner other 
than tlj 0 nearest reversioner is allowed 
to he the plaintifT and have the conduct 
of the suit and in this view the articlo 
applies to all suits by reversioners to 
question alienations during the widow's 
lifetime. If this be not so they were of 
opinion that Art. 120 must be applied 
and that as one cause of action arises to 
the whole ho ly of reversioners on the 
date of alienation, and they have no 
separate causes of action the r right to 
sue must be deemed to accrue within the 
moaning of Art. 120 on the date of the 
alienation. This would appear to be in 
accordance with the policy of the legisla¬ 
ture which might on the one hand have 
allowed the nearest reversioners to sue 
for declaratory relief at any time during 
the lifetime of the widow or on the 
other hand have prescribed that the 
adoption or alienation must be questioned, 
if at all withinafized period from the date 
of its taking place bub has taken a mid. 
die course and whilst allowing the rever. 
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sioners to wait if they choose until the 
widow’s death has permitted them to 
sue during her lifetime for declaratory 
relief within a presciibed period only. 
The oljject no doubt was to afford an in- 
ducement to bring these declaratory suits 
which are in the nature of suits to perpe¬ 
tuate testimony while the recollection 
of the facts is still fairly fresh and this 
object will he to a great estent defeated 
if each leversioner as he becomes the 
nearest is to have a fresh starting point 
of limitation. 

In this view the present suit is 
haiTod. liut as there are decisions the 
other way, at least one of which is 
suhseqnent to the decisions of the 
Privy Council in Vcuhntanarayana Pil- 
Jnyv. Sithhavwnil (10) and Janahi Am- 
vial\. Nnraynvdsnmi /l/yrfr (ll) I would 
refer to a Fall Beuch the question whether 
the present suit is barred by limitation, 

Kumaraswami Sastri, J. —I agree to 
the question being referred to the Full 
Bench. 

Opinion 

Sadasiva Aiyar, J. —The facts out of 
which the question of lawreferred to this 
Full Bench arises may be shortly stated 
thus; 

Butchayya, a Hindu, died in 1890. 
Defendant 2, his mother inherited his 
properties with the rights and powers of 
a female heir. She sold the plaint pro¬ 
perties in 1891 to defendant 3. The 

then presumptive reversioner P. W. 1, 
who was entitled at once to sue for a 
declaration on behalf of the whole body 
of successive presumptive reversioners 
(including defendant 3), failed to bring 
such a suit within the twelve years al¬ 
lowed to him by Art. 125, Lim. Act, that 
is within November 1903. Defendant 3 
who was beneBted by defendant 2’s alie- 
nation would of course, not bring any 
such suit. Meanwhile, the plaintiff and 
defendant 1, (minors even at the date of 
this suit), were born toButcbayya’s step¬ 
sisters and they on their birth became nea¬ 
rer presumptive reversioners than even 
P. W. 1. The plaintiff, having been born 
in July 1910i brought this suit to avoid 
the alienation in October 1915 within six 
years of his birth. The short question 
referred to the Full Bench is whether 
this suit is barred by'limitation. 

To enable us to solve this question, 
arguments were addressed to us on the 

following; 


Questions 1 (a) When a Hindu widow 
makes an alienation voidable against the 
ultimate reversionary heir at her death or 
re-marriage, does a single cause of action 
for a declaration of its invalidity arisel 
at once to be availed of by the next pre- 
sumptive reversioner by bringing a soit 
on behalf of the whole body of successive 
reversioners till the opening of the revet- 
sioD, and in case the next presumptive! 
reversioner by collusion or other act pre¬ 
cludes himself from availing himself of 
that single cause of action to be availed 
of by the next reversioner in the order| 
of succession and so on, the suit when¬ 
ever brought being based on the same: 
single cause of action ? 1 (b) Is Art. l^j 
the only article applicable to the soil; 
based on such single cause of action if 1; 

(a) is answered in the affirmative, or (2) 
do several causes of action arise at differ-; 
ent times to several reversioners wheuj 
each preceding reversioner has lost his 
right to bring and conduct such a sail 
through collusion or other similar acts. 
(I shall use the word “reversioner” for 
brevity as including a set of reversionorfl' 
standing on an equal footing as among! 
tboDjselves.) 3 (a) If each saccessiva 
reversioner gets a new cause^ of action, 
does that cause of action spring np °° 

only when the previous reversioner losea 

his right by collusion, 0tc.,”’po9il'iy® J® i 
but also when such right 
and consequent bar by limitation? I 
If (2) and 3 (a) are answered 
mative, what is the period of li®' . _ 
and what is the Article of the J, 
Act governing a suit by the j^| 
reversioner? 4. ^here a neff , J 
ner comes into being for the first ‘ J, 
natural birth or by adoption (a) w ^ , 

preference by modern Hindu la^' 
pect of the status of presumpti^® 
sionership over other pB^sons ^^ 
then formed the body of 

(b) who becomes entitled to so® J. 
son of collusion, etc. (seeque9‘^®° . ■ 
3 (a).) does a trosb osn^e of 
arise in the new reversioner , kpiogi 
into being as above 

a suit for declaration of the in 

the alienation ? 6. If (4) ol 

the affirmative, rever- 

limitation for the suit by the 
sioner and what is the kg seen- 

of the Limitation Act? (I“ 
from the facts of this case , 
under the heading four abov 
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only questions 4 and 5 directly arise in 
this case). 

My Lord Ihe Chief Justice in his well- 
considered Order of Eeference (if I may 
bo iiermitted to say so with resj)ect) ex¬ 
presses his strong inclination to answer 
questions 1 (a) and 1 (b) in the afijrma- 
tive, (that is. that there is only one cause 
of action arising on the date of the aliena¬ 
tion to be availed of on behalf of all the 
Ibody of reversioners in a single represen¬ 
tative suit and that that cause of action 
is governed hy Art. 125) and to answer 
questions 2 to 4 in the negative. I en¬ 
tirely agree with the said conclusions and 
the reasons given for such conclusions. 
I shall shortly consider the decisions of 
this Court from SaktjahatU hujic lino 
Sahib V. Bhuvani Bozi Sahib (24) down- 
w’ards in which observations inconsistent 
with the above conclusions occur. These 
decisions are Sakyahajii Ingle llao Sahib 
V. Bhavani Bozi Sahib (24), Govinda 
Pillai V Thayammal (1), Gazzala Veer- 
ayya ^.Gazzala Ganamma (2), Komme- 
neni Chinna Veerayya v. Kommeneni 
Lakshminarasamma (25), Arunachellam 
Piliay V. Vellaya Pillay (2t), Narayana 
Aiyar v. Hama Aiyar (3) and Venkata 
How V. Tuljaram How (4). 

As regards Sakyahani Ingle Rao Sahib 
V Bhava7ii Bozi Sahib (24), Arunachel¬ 
lam Pillay V. Vellaya Pillay (26) and 
Kommeneni Chinna Veerayya v. A’om- 
meneni Lakshminarasamma (25), the 
law laid down in those three cases to the 
effect that when the next presumptive 
reversioner who has brought a suit to set 
aside an alienation dies, the suit abates 
hnally and the next man entitled to 
stand as presumptive reversioner cannot 
carry it on but ought to bring a fresh 
cuit of his own has been directly over¬ 
ruled by the decision of their Lordships 
of the Privy ConnoW mV enkatanarayana 
Pillai V. Svbba'mmal (10), the dicta laid 
down in which have been conhrmed by 
their Lordships in Janaki Ammal v. 
Narayanazami Aiyar (11) and though 
the above throe cases of this Court wero 
quoted before their Lordships by the 
counsel for the respondents in the case 
of Venkalanarayana Pillai v. Subbam- 
ma/(10) to support his contentions, he 
was unsuccessful. 

In Govinda Pillai v. Thayammal (l) 
learned Judges answered the question 3 
(a) to the efftiot that even the loss of the 


riglit to suo by tlie liar of limitation 
through the laches of tn ovious sets of ro- 
vorsionois would vest a now caii^-o of ac¬ 
tion in a roversioner (.f asuccccding ehi'js 
that if the latter was not in oxistonco 
at tho date of alienation, a new oaudo of 
action vested in him at his hirth. (iiues- 
tion 4) that ho had six years umlor 
Art. 120 from when his c;tu>o of action 
arose and if the six years expired be¬ 
fore he attained majoiity, he was en¬ 
titled under S. 7, fjini. Act, to tlirce 
years from his attaining majority to 
bring his suit. T am convinced in my 
mind that the reasons given for tlie con- 
clusiCDS in Govinda Pillai v. Thaynm- 
mal (l) decided hy Davies and Benson, 
JJ.. are inconsistent with the reasons 
given in the unanimous and fully con¬ 
sidered opinion of the Full Bench of five 
Judges of this Court (including the same 
learned Judges, Davies and Benson, JT.) 
in Chiruvolu Pannmama v Chiruvolu 
Perruzu (G), Sir S Subrainania Aiyar as 
the Orticiatiag Chief Justice being a mem¬ 
ber of tiie Bench which made the re- 
ference to the Full Bench consisting of 
Sir Arnold White, C, J., Subraraania. 
Aiyar, Davies, Benson and Moore. J.L 
The Full Bench case of Chiruvolu Pun- 
namma v. Chiruvolu Perrazu (6) was no 
doubt a suit by a reversioner to set aside 
an adoption, while that of Govinda Pillai 
V. Thayammal (l) was one to set aside an 
alienation by the widow’, bat as pointed 
out in Chiruvolu Punnamma v. Chiru- 
volu Perrazu (6) (at pp. 400 and 410) and 
by thoir Lordships of the Privy Council 
in Venkalanarayana Pillai v. Subbam- 
mal (10) (at p. 412 of 38 Mad.), there is 
no distinction in principle between the 
two kinds of suits "as regards the posi- 
tion of the plaintiffs.” Both Sakyahani 
Ingle Hao Sahib v. Bhavani Bozi Sahib 
(24) and Govinda Pillai v. Thayammal 
(U are reterred to in the Full Bench de¬ 
cision in Chiruvolu Punnamma v. Chiru¬ 
volu Perrazui^) both in the arguments and 
in the judgment at pp. 399, 400 and 410 
and though it is not expressly said that 
they are dissented from, the whole rea¬ 
soning (see pp. 400 and 410) indicates in 
my opinion that they were not approved 
of. 

As regards Gnm/ft Veerayya v.Oaz- 
zala Ganamma (2), I agreed with Sun* 
dara Aiyar, J., in the judgment pro- 
Donneed by him that notwithstanding 
Chiruvolu Punnamma v. Chiruvolu Per- 
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razu (G), tlie dcci sions in Sdhyultfini 
Ingle lino ^ohih Uhavani Bozi Sahib 
(21) and Govnirla Pillai v. Tlunnimmal 
(1) wei'G still SooJ law becausG there 
were several dicta of the Privy Council 
to the etieci tliafc one reversioner did not 
claim through another as regards suits 
to set aside alienations. Wo thought that 
those dicta constrained us to decide cases 
of suits to set aside alienations dit'l'er- 
ently fronitlie way in which they ought 
to be decided if the principles enunciated 
in Chiruvolit Punnanima v. Chinivolu 
Perrazu (h) were logically applied. In 
Niiranava Aiyar v. lUmn Aiyar (3) 
there are certain ohiter observations by 
mo ai'proving of GazzaJa Vecrayya v 
Oazzala Gauunma (2), the decision itself 
in Narayaiia Aiyar v,. Jiama Aiyar (3) 
being one dismissing the suit on the 
ground that the plaintiff reversioner was 
estopped from questioning tlie alienations. 
In \ enhata, How v. Tuljarama How (4) 
there is again an obiter dictum (at p. 36 
of 1917 M. T7. lY.) that a minor not 
horn on the date of an alienation gets an 
independent cause of action from the 
date of his birth, notwithstanding that 
there were nearer reversioners who by 
collusion with the widow or by having 
allowed 12 years to elapse from when 
they were entitled to come in as plain¬ 
tiffs did not or could not attack the 
alienation. The suit in that case also 
was dismissed on a wholly independent 
ground, namely, that the Court had a 
discretion to grant the declaratory relief 
and that that case was not a proper one 
to grant such relief. 

As regards the dicta of the Privy Coun¬ 
cil, which ware relied on in several crises 
in the other High Courts (I shall not re¬ 
fer to those cases in detail) and in this 
Court even after the decision in Cliiru. 
volu Punnamma v. Chiruvolu Perrazu 
(6), I entirely agree with my Lord in his 
observatione about them in his Order of 
Reference; and as I am not likely to add 
to the cogency and the strength to the 
arguments found in the said observations 
by putting them in my own language, I 
shall certainly not attempt to do so. 
Considering the outstanding fact of "the 
identity of interest on the part of the 
general body of reversioners, near and re. 
mote, to get rid of the transaction which 
they regard as destructive of their rights 
Venkatanarayana Pillai v. Subbamml 
(10),” I think it is impossible to hold that 


several suits could legally be maintained 
founded oii such an identical interest and 
involving the same questions of law and 
fact, so far as the dispute about the vali. 
dity of an alienation is concerned. The 
inconveniences of holding otherwise have 
been cogently pointed out in the Full 
Bench decision in Chiravolu Punnamma 
v. Chiruvolu Perrazu (fi). The act com- 
jilained of is to the common detriment" 
of the body of reversioners as a whole,- 
just as the relief sought is intended for 
their common benefit; see Venlcatanara- 
yana Pillai v. Sulhammal (10). If 
several suits are allowed to be bronghk 
so that the matter once sued on with the 
then presumptive reversioner as plain- 
tiff could be litigated over and over again 

“to the detriment and injury of all parties, the 
position of aUaiis would become almost intoler¬ 
able" 

as when the adjudications in favour of or 
against a Karnavan as such were denied 
before Vasudevan v. Sankaran (27) to 
have a binding character with referenoe 
to the other members of the tarwad and 
led to such a position. The justice and 
expediency of making adjudications in 
such cases final as far as possible is mani- 
f;st, and if the whole existing body of 


reversioners, both near and remote, can 
be made parties (as has been now settled) 
and the conduct of the suit can be allow¬ 
ed by the Court to any of them on suffi¬ 
cient grounds (just as it was taken 
on appeal from the plaintiff and given 
other worshippers in the Mamudi tefflp*® 
case), there is no injustice whatever m 
applying Art. 125, so far as a suit for the 

declaration of the invalidity of an alie¬ 
nation by a female heir is conoeroed and 

in further holding that there shoum he 
only one representatine suit brought 'h 

the interest of all the reversioners, though 

the Court in its discretion will, as a ru e 
not allow a remoter reversioner toin- 
stitute and have the conduct of e 
suit except on sufficient grounds (such as 
collusion, acts amoanting to estopp® • 
gross laches, risk of the disappee^anoe 
necessary evidence, reasonable danger 
the right to sue becoming barred j 
limitation if the remoter reversioner 

not allowed to institute the suit and 
on). 

If such is not the rule, Art- 
dently intended to discourage belat — — 

(27) U897] 20 Mad, 129. 
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olaratory suits, might as well ho removed 
from the Statute of Limitations. If the 
second contingent reversioner can wait 
for nearly six years after the first pre¬ 
sumptive reversioner is barred, the third 
contingent reversioner again for nearly 
six years after the second is barred and 
80 on, and if newly born reversioners can 
wait till nearly three years after each 
attains majority to bring a suit, notwith¬ 
standing that living reversioners failed 
during 50 years after the alienation to 
bring such a suit or even failed in suits 
brought by them before the new plain¬ 
tiff was born, the object oJ Art. 125 is 
almost wholly defeated. The argument 
based on the supposed injustice of birring 
a man’s right of suit before he is even 
born does not impress me. If the un¬ 
born future members of a whole com¬ 
munity (say a Vadagalai community, as 
in the illustration suggested by my learn 
«d brother Oldfield, J., in the course of 
the argument) could be barred from the 
exercise of a vital mode of worship l>y 
limitation owing to the long established 
adverse acts of a rival community, I do 
not see why the failure of existing mem- 
bers of a body to bring a representative 
suit for the benefit of unborn members 
also should not bar suehunborn members: 
see also Muhammad Amir v, Sumilra 
Kuar (28). 

It must be remembered that even, the 
very first presumptive reveisioner has 
only a possibility of succoading or spes 
suocessionis: Bahadur Singh v. Mohar 
Singh (29) and Amril Narayan Singh v. 
Gaya Singh (30). In conceding a right 
of suit to persons possessing an interest 
of this defeasible character, the case-law 
provided a very exceptional remedy and 
(if I may be permitted to say so with 
respect) an anomalous remedy. It must 
also be rememberei that under the more 
ancient and liberal Hindu law, a wife 
as heir of her husband succeeding as his 
remaining half and a mother succeeding 
to her son who was her own flesh and 
blood had full and absolute rights of 
ownership and it is only mediaeval pious 
text interpolators and reactionary com¬ 
mentators with low views of women’s 

(29) A. I. H. lau All. 441=24 I. 0. 97=30 AU. 

424. 

(29) 119021 24 AU. 94=59 I. A. 1 (P. C.). 

(80) A. J. B. 1917 P. 0.95=48 Cal. 890=44 

I, 0. 408=45 L A. 85 (P. 0.) 


position aud morals that took advantago 
of texts intended for (lie chivalrous 
protection of the properties if women 
by men, a Vedic text about women be¬ 
ing Nirindryas (who'^o luorning w as twist¬ 
ed and i)ervorted beyond re-Cc!gnition), 
aud more moral precepts to widows 
as to the conduct of nolilo Si lliwces 
tliat had made a female heir almost a 
trustee for the future and unascertained 
reversioner w’ho might hapi^.n toitetlie 
heir of her husband or !ier soij at her 
death inste.id of making the inheritance 
pass to her own heirs. I confess that f 
have no sympathy whatever with tlicse 
problematical reversioners aud unless the 
law compels mo to do so, I am not in¬ 
clined to unduly favour them. It was 
argued that because the heir at tlie death 
of the widow is allowed under Art. I4I 
a period of 12 years from her death to 
recover possession of the alienated pro- 
perty, there is no harm inallow ing nume¬ 
rous declaratory suits also during her 
lifatiine to different persons without any 
reference to the lapse of time since the 
date of alienation. Apart from the dif¬ 
ference between a declaratory suit and a 
suit for possession, the alienee has in a 
suit for possession brought against him 
by the ultimate heirs after several years 
the advantage of the rulings of the Privy 
Council that the evidence of the neces¬ 
sity for and of the inquiries made about 
the necessity for a long standing aliena¬ 
tion should be considered indulgently 
in favour of the validity of the aliena- 
tion. 

Lastly it seems to me that it is a glar¬ 
ing anomaly that while an alienee from a 
mortgagee or even a trustee is protected 
after 12 years from the dale of the alie¬ 
nation under Art. 134, while an alienee 
even from a minor's guardian is protect¬ 
ed after three years from the data of the 
minor's attaining majority under Art. 44 
when even a son supposed to have equal 
rights with his father in the ancestral 
property if he is born after an alienation 
by his father cannot acquire by birth any 
right to attack that alienation, a rever- 
sioner with a spes successionis and not 
born till several years after an alienation 
by a female heir should have 12 years 
from the date of the death of the Hindu 
female heir (who has certainly greater 
rights of ownership than a guardian or a 
trustee) to sue for possession of a pro¬ 
perty alienated by her, say more than 69 
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ye^rs before bor tlGitb. I am wholly un- 
able to UQ'lerRfcand why the lej'islature 
sho'ilfl hiivG l)8en so very solicitious 
about such remotely contingent interests. 
Jf tlie legislature decides against a recent 
projiosal male in tho Local Tjsgislative 
Council to allow Courts to .grant sane 
tions to alienations by widows so as to 
mako the title of tho alienee thereafter 
unquestionable, I hope tlia.b Art. 141 
would atleist bo modified by the addition 
oi' a clause 

“ or ars from tbe elite cf the p.lioaatioa not 
clecliU’cd invalid by cIpcipc in .an appropriate suit 
•.vliielic-vcr term fir^t cN'dres.” 

The first column of tho article might 
also bn ni l lo clear by confining its ope¬ 
ration to Mahomedansgoverned by Hindu 
law thrcugli custom. In Chnihipati Pu- 
puranuihi v. Gnrikipati lUittamma (31) 
I stated : 

the very object of allowing a suit by a contin* 
gem reversioner has been unfortunately, if I 
maybe permitted lo say so, defeated to a very 
large extent by the decisions which are binding 
on us, to tlie elTect that a decree passed in favour 
of or against such a reversiouer is not binding on 
a remoter reversioner. I might-be permitted to 
hope that tbe legislature sliould see fit to enact 
that the decree in a suit bona fide brought and 
litigated by the then nearest reversioner is bind¬ 
ing on the remoter reversioners.” 

I am glad that tbe recent pronounce- 
ment of the Privy Council in Venkata- 
narayana Pillai v. Subbammal (lO) has 
the efloct ofoverrulingthedecisionslwhich 
I referred to in the above passage. But 
so far as suits for possession on the death 
of ths female heir are concerned, the 
assistance of the legislature is still neces¬ 
sary. In the result, I would answer the 
questions (la) and (lb) formulated by me 
in tbe affirmative, and questions (2) and 
(4) in the negative. Questions (3a), (3b) 
and (5) do not arise on these negative 
answers to the other questions. As re- 
gards tbe question directly referred to 
us, I agree with the answer in tbe affir- 
mative suggested in the judgment of my 
Lord. 

Coutls-Trotter, J. —The history of 
the case-law on the subject in this Presi¬ 
dency has been so exhaustively reviewed by 
learned Chief Justice in his Order of 
Reference that no useful purpose would 
be served by covering the same ground. 
The only point we have really to deter¬ 
mine is whether the decision of the 
Privy Council in Venkatanarayana Pillai 
T. Subbammal (lO) concludes the ques- 
(31) A. I. R. 1914 Mad. 422=17 1.0.503=87 
Mad. 275. 


tion referred to us. That decision was 
cited in a later decision of the Privy 
Council [Janaki Ammal v. Narayana. 
sami ifyer (ll)], as expounding the law 
on the subject and establishing the doc. 
trine that a reversionary heir appealing 
to the Court for the conservation of the 
proiierty does so in a representative 
capacity. luVenkatanarayana PillaiY. 
Subbammal {10} & reversioner brought a 
suit to set aside an adoption by a widow. 
Pending an appeal to His Majesty in 
Council he died. The Privy Council 
decided that his grandson might be 
brought on the record as appellant in bis 
place and that the appeal did not abate 
by reason of tho death of the original 
'appellant. The decision was based on 
the express ground that tbe suit, was a 
representative one and enured for the 
benefit of the whole class of reversioners. 
It seems to me impossible to escape from 
the logical conclusion that, if it enures 
for the benefit of all, it must equally 
enure to the detriment of all. As the 
learned Chief Justice says in his Order 
of Reference, to hold otherwise would 
almost be a contradiction in terms. One 
sentence in their Lordships' judgment 
was pressed upon us by Mr. Narayana- 
murthi as indicating that their Lord- 
ships did not mean to question the right 
of each reversioner, as he became nearest 
in succession, to litigate his own claims 
unhampered and unaffected by anythiog 
done or left undone by bis predecessors 
in the line of succession. The seDUo<* 
appears on p. 414 of tbe Indian 
Reporters 38 Madras [Venkaiano^(^0J^^ 
Pillai V. Subbammal (10)1 andisw®w«* 


as follows : , 

"The right to relief on tho “J'S. 
sioners exists severally in order of • 

and arises out of one and the s®*®, 
impugned as invalid and not binding *8 
them as a body.” . .i _ 

The right to relief in tbe sense ot 6^ 
right to obtain possession of tbe proper 
DO doubt exists in order of successi r 

but I take their Lordships’ ^ 

mean that the right to relief of s 

tory nature against tbe -Qjdtly 

pugned arises simultaneously end J . 
for all the reversioners at the m 
the aot is done. It follows 
ment that if a reversioner 
potent to do so challenges an a 

)r an adoption ansuoossfnlly ,. 

:o challenge it within the perio ^ 

)y the Law of Limitation, the 
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binding on his successors in the rever¬ 
sion. The nrgnmentum ab inconvenienti 
is pressed upon us, that so to decide 
^’ould open the doer to fiaudulent and 
collusive acfc’ons between the widow and 
the nearest reversioner harteiing away 
the rights of sulseiuent reversioners. 
I think the answer to be that proof of 
such fraud and collusion would at once 
invalidate the result which was sought 
to bo achieved. It appears to me tliat 
the hardship of allowing an alienee or 
an adopted son to be harassed by an 
endless series of suits by successive 
reversioners, each raising the same point 
and each more difficult to meet with I ho 
lapse of time, is infinitely greater. The 
result is that, in my opinion, the present 
suit is barred ; and that Govnula PiUai 
V. Thnyanimnl {\'^^Gn 2 zala Veeroyyn v. 
Gnzzfila Gan(tminn (2), PJaraynna Aiyar 
T. Rama Aiyar (3) and Venkata Row v. 
Tuljnrnm, Roic (4) are no longer law. 

^ Ayling, J. —I would answer the ques 
tion in the affirmative, and concur in the 
judgment of Courts-Trotter. J. 

Oldfield, J. I desire to express no 
opinion except on the question directly 
referred to us ; and I would answer it 
in the affirmative for the reasons given 
by Courts-Trotter. J.. in his judgment. 

Seshagiri Aiyar. J.— The case law is 
fully discussed in tlio Order of Reference 
made by the learned Chief Justice. I 
entirely agree with the conclusion he has 
come to. I shall only refer to two or 
three cases and to the limitation and the 
Spocific R6lief Acts to ninke my position 
clear. It is not denied that the object of 
a suit by a reversioner for a declaration 
either that the adoption is invalid or 
that^ the alienation is void beyond the 
lifetime of the alienor is to perpetuate 
testimony. The party suing gets no 
immediate benefit. It very often hap. 
pens that the ultimate benefit of the 
declaration is enjoyed by somebody else. 

It is clear therefore that the nature of 
the suit is to obtain a pronouncement not 
for the personal benefit of the plaintiff nor 
for obtaining any immediate relief to 
himself. The right of suit is given by 
S. 42, Specific Relief Act, which has been 
framed according to Mr. Collett, once a 
Judge of this Court and who has written 
a commentary upon the Act, upon the 
basis of the Scotch I^aw. According to 
the English Law a declaration of right 
was obtainable only as introductory to 


some other relief with the Chnneery 
Court proceeded to iiwnrd: see Rolert 
Fiaher Hi'i'.rcl.uy of Stale ]lut 

npraicntly nndei-the Scottish action of 
declaratcr. declaratory actions were on- 
lertaincd for n aklng a luatterclear wliich 
uas then doubtful alllirngh no imn edi- 
ato relief was expected or granted. Vtry 
likely it is this pi inciple of the Law of 
Scotland that has been accepteil l y the 
framers of the Indian Code. It is dear 
that the right of suit is given only uith 
a view of dispelling a cloud which may 
attach to the title when the lifecsiato 
ends The fact that in India widows in 
Jiossfssion of their husbands’ properties 
have been found to alienate them in 
favour of strangers to the prejudice of 
the possible claimants at tlie end of a 
long period of susj enso, might have in¬ 
duced the legislature to give to the 
reversioners a right of suit, while the 
evidence was still available and fresh, 
to contest the action of the widow, leav- 
ing it to the actual heir on the death of 
the widow to avail lnm?elf of that relief 
before taking possession of the property. 
Prima facie, therefore it may be taken 
that the right agitated is not an indivi¬ 
dual right but a corporate right. 

Mr. Narayanmurthi strongly relied 
upon the course of decisions beginning 
witli A'uwtuur v. Court of 

irurrf.9 (IG) for the proposition that the 
right possessed by each reversioner is a 
several or individual right and not a 
common right. In my opinion these 
decisions dc not help the learned vakil. 
Wliat was decided in these cases was that 
if the immediate or presumptive rever¬ 
sioner does not sue to peri'etuato tlie 
testimony, a remoter reversioner can. 
institute such a suit. It must be re¬ 
membered that in such suits the pre- 
surnptive reversioner is almost inva- 
nably impleaded as a defendant. The 
suit IS really one brought on behalf 
of the person who is unwilling to litigate- 

the matter. Wo are familiar with casea 
wherein a trustee of a temple does not 
take action when he should, hisco-trustee. 
or the beneficiary, as the case may be, 
brings a suit impleading the unwilling 
trustee as a defendant. In such cases it 
is not an individual right possessed by 
the CO trustee or the beneficiary that is 
being contested in Court; it is the right 
Mo.^eing to the trust itself tha t is really 
(8‘j) iisaa] aa Mad. 270 = 26 1. a. iclFc*) 
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, r v .1 r.^caa transaction which they'regard as destrnctWe of 

litu;ucii. In bnglana there are cases . •' ® 

wnere the cestui i]ue trusbent have been 
compelled to use the name of the trust 
in suits brought by the beneficiaries. 

Similarly a s^uit brought by a remoter 
reversioner, which ought to have been 
instituted hy the presumptive reversioner, 
is not an action wliich is special to him¬ 
self liut is one in which he is interested 
along with the defaulting reversioner. 

Tlioreforo I do not tihink tl'.at the cases 
from liOni Anund Kunirar v. Coiot of 
Wards (16) leading up to Jhandu v. 

Tar/f ( 3 : 1 ) are any authority for the pro¬ 
position that each reversioner lias a 
sojairate right. 

1 licre can be no doubt that the cause 
of action is one and the same. But 
what has strenuously argued was that 
the right of suit upon the single cause of 
action is different in the ease of each re¬ 
versioner. Reliance was placed for this 
proposition upon a sentence in the judg¬ 
ment of the .ludicial Committee in T>»- 
hitanara>i07ia Pillai v. Subhammal (10) 

At page 411 (of I. B. R. 38 Mad.) their 

Lordsliips observe: 

“The ripht to relief on the part of the rever¬ 
sioners exists severally in order of success’on, 
and arises out of one and the same trADsjictioii 
impugned as iuvalid aud not binding aqainst 
them as a body.” 

I do not understand this sentence to 
lay down that the suit for declaration is 
nob in res[)ect of a right common to a 
body of persons. The reference to rights 
existing severally may be explained as 
indicating that the remoter reversioners 
can themselves be plaintiffs; the order 
of succession” only suggests that it is 
not every remote reversioner that can 
come to Court without asking persons 
before him to underbake the task of gst- 
ting their common right vindicated. 

I do not think that this sentence can be 
construed in the way the learned vakil 
contended for. The decision of the com¬ 
mittee on the other hand lays down defi¬ 
nitely that the reversioners as a body 
have a common interest and that the 
right litigated is a joint right. It is stated 
-on p. 412 (of 38 Mad.): 

“It is the common injury to the reversionary 
lights which entitles the reversioners to sue.” 

And again at the top of p. 413 (of 33 
Mad.) it is stated: 

‘‘Thero remains the outstanding fact of identity 
•of interest on the part of the general body of re¬ 
versioners, near and remote, to g et rid of the 
(SS) aTI. R. 1914 P. C, 34=37 All. 45=27 
I. C. 892 (P. C.) 


The next point for consideration is, 
granted it is a joint right and that any 
conclusion ceme to in a suit brought by 
one of the reversioners will be binding 
upon the others also, does it follow that 
the failure to institute a suit by the re- 
verisoners precludes others from suing for 
such a relief ? S. 11, Expl. 6 , Civil P. 0,, 
enunciates the principle of res judiftata 
where action ha? been brought to vindi¬ 
cate a right common to the plaintiff and 
to others. Notwithstanding the state- 
ment in the judgment of the Privy Coun¬ 
cil in Pillai V. Stib- 

hamvial (lO) that a consideration of the 
question of res judicata is irrelevant, I 
hold with the learned Chief Justice that 
it is impossible to resist the conclneion 
that if the right litigated is a commen 
right and if that litigation has been 
honestly conducted, the other reversio¬ 
ners are affected by bhebar olresjudicaW- 
Tbis is a logical result of the decision 0 
the Judicial Committee; the next step 
may be reached by the application of 
principle contained in S. 7, him. • 
The principle of that section is twi 
there are some persons in existence 
are adults who could have 

common rights of themselves and 0 0 

similarly situated, the ts-ilnreof j” 
sons who are sui juris to litigate 
will start the cause of action °° 
against themselves but al.so 
sons in similar circumstances. In ® .. J 
nion the general principle of lav^ i A 
in this section is applicable to 6 
cf reversioners, ^ 

The last argument of of 

murthi related to the constin 
Art. 125, Lim. Act. In terms, that 
applies only to the presumP ^ 
sioner. I was rather inclined 
that the suggestion contained in 
Bench decision in Chiruvol^ 

V. Chiruvolu Perrazui^j at 
p. 409 that the words Sindu • ■ 

if the female died,” -^^oses of 

would comprehend, for the P 

the article, a remote -onjewhat 

by law to sue in his stead, 'w 
far-fetched; but it seems to m 
Iher consideration that ® 1 tjjg fiti- 

versioner has only the wn jjgbalf 
gation not for himself but 
the body of reversioners ...^3 to r*- 
nefit of the person who is 0 
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cover when the succession opens, there is 
nothing wrong in holding that the article 
is applicable not only to the presumptive 
reversioner but also to the remote rever¬ 
sioner as well. If my suggestion that the 
remote reversioner is really suing in the 
name of the presumptive reversioner is 
right, the article is clearly applicable. 
The proper way to look at tliese suits is 
to regard the plaintiB' reversioner as be¬ 
ing entrusted with the conduct of litiga- 
bion on behalf of a body of persons; ordi- 
Q'jrily, the nearest reversioner is the per¬ 
son riiosb competent to conduct it: he has 
the right of preference; bub circumstances 
rnay show that the position of doininus 
litis should be taken away from his hands 
and should be entrusted to another. That, 
in my opinion, is the true principle un¬ 
derlying suits by remote reversioners. At 
present I am rather doubtful whether the 
residuary Art. 120 is applicable to suits 
|by remote reversioners. There is an oh- 
Mrvation about it in Venkata Row v. 
^uljaramRowii), but as that decision 
has gone up to the Privy Council, it is 
not necessary to discuss the question any 
further. 

^ Mr. Narayanamurthi then argued that 
even supposing Art. 125 applied to re- 
niote reversioners, it cannot apply to a 
person who was not in existence on the 
date of the alienation. I am inclined to 
agree with bira in this contention. The 
articles in the Limitation Act must be 
construed reasonably, and if a cause of 
action accrues at a time when a person 
was not born, he must not be alVected by 
H. But I do not think that that conclu¬ 
sion really affects the matter. The law 
must be taken to have intended to pro¬ 
vide for oases of persons who were only 
in existence on the date of the alienation 
cr adoption. As I stated at the outset, 
the main object is to perpetuate testi¬ 
mony and that object can be gained ordi¬ 
narily by persons who were alive at 
the date of the alienation and who were 
capable of bringing before the Court cir- 

cumstances showing that the alienation 

Js not binding. The rights of the actual 
heir sre not jeopardised. It looks by the 
language of Art. 125 as if the legislature 
considered it Bulfioient to give this extra¬ 
ordinary relief of declaration only to per¬ 
sons alive on the date of the alienation. 
The decision in Oazsala Veeraya v. Gaz. 
tala Qanamma (2) is exactly in pointand 
I think that it was rightly decided. The 


obiter dicta contained in tho judgments 

of the .lu.licial Coinmitteo in the various 
cases refoned lo by Mr. Xarayanamurtlii 
lia \0 been explained away by tho learned 
Chief Justice. an<l I do not wisli to add 
anything to that ili^cussion. J would, 
for the reasons given, answer iho (jues- 
tion in the allirnuitive. 

R.N./R.K. Reference oiisu-creil in 

tlic I'ffirmnlive. 

A. I. R. 1919 Madras 923 
SADASIVA AIYAR and Sl'ENCEl). .1.1. 
Prayaga Doss Jee T’nJVi—-Appellant, 

V. 

Veukama NaiJu and others— Defen- 
dants—llespondents. 

Second Appeals Nos. 1126 and 1437 to 
1439 of 1914, Decided on 16th October 
1917, against decrees of Dist. Judge, 
North Arcot, in Appeal Suits Nos. 792* 
f>70, 718 and 719 of 1913. 

{«) Landlord and Tenant—Tenancy—Inci* 
denU—Malhiri Kasavu and Sadalwar are 
inctdentai charges payable by raiyat with 
rent. 

Matbiri kasavu (straw real) and sadalwar ate 
charges iocideutal to a raiyai's bolding and are 
payable with tbo rent: 27 1. C. C8S; Foil. 

aw Ji j 1P924C2] 

(b) Landlord and Tenant—Rent — Rate- 

Garden rate j. payable when based on con¬ 
tract or custom. 

A landlord is entitled to charge garden rates 
for crops grown with the aid of water from wells 
sunk by a raiyat if they are based on any con¬ 
tract. express or implied, with the raivat or any 

p IP 925 C 2) 

Estates Land Act (1908), S. 13 
(3)—Scope—It does not preserve distinction 
between rents payable by custom or con¬ 
tract as m S n, Act 8 of 1865- Enhanced 
rent claimed on basis of custom—Court can 
inquire whether the custom is based on con- 

* IA Cl. 

the dJS inction between local usage and contracts 

let 8 s n 

is enhanced*' rent 

wifh expressly in the plaint on a contract 

with tbo raiyat, express orimplied, but on custom 
t IS comi|etont for the Court to go into thS que“ 

i”ueT“ '*“’“**' xtHcUy col." 

Pleadings in the Mofussil Courts, which are 
losely drawn up and so do not contain exhaus¬ 
tive sUleraents as to tbo basis of claims and 
defenMs. describing in accurate legal language 
the ftltcrDatiTe and dUtioctivo ways of founding 
Mddisctioiiig the rights put forward therein 
should not be taken too literally and the sub- 
iUace of tbo aformeots should bo looked into 

IP 926 C a] 
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(ej Evidence Act (1872), S 114—Presump¬ 
tion of a;:r(en".ent and cf consideration for 
it can be cli awn from fact of long payable of 
enbaneed rent. 

\Vl;frc fnlaiH til vent kas been paid by tenants 
for a lonp pi-iiiu t f lime, ji-.tonly can the exis¬ 
tence of an agneiiiint lo pay rent aisnchiate 
)'c {ic-unud t ill the consideration foe the same 
can ul-o iio picsiuncd. Both presumptions are 
prcMuiii tiors . f fuct. [I’9'-5 C 2) 

(f,i Madras Estates Land Act (1908), S. 13 
(3)-Scope- U dots not operate retrospec¬ 
tively to aflect contract# to pay enhanced 
rent for improvements made before Act. 

Sccti-u !•' (3), Madras Estate? Lund Act 
wt'ulfl not fiftuci the liability of raiyats to p.ry 
d rents, if the irnprovuneuts were made 
bct-.i.. the Act and if tl.cre had beeu a contract 
btl\vtcni!e landlord and the tcnaiit eniercd 
into teler<-the passing of the Act to pay rent 
at such rates. IP 0-24 0 21 

(g) Madras Estates Land Act (1908), S. 13 
(3)— Not charging rent for site for well 
would amount to consideration for contract 
to pay enhanced rent. 

Where wells are sunk by a raiyat iu estate 
poramboke the mere abstCDtion of the larad- 
holiler from charging rent on the sites occupied 
by the wellsmight amount in law lo aconsidera- 
ti:n for a contract to pay enhanced rates. 

(P 924 0 2j 

(h) Madros Estates Land Act (1908), S. 13 
(Sj—Advantage of those improvements made 
without consent of landlord and prejudi¬ 
cially affecting his other land cannot be 
claimed. 

An improvement made by a raiyat which pre- 
judically atTecls another land of the landholder, 
if made wiihout bis consent in writing would 
not be an iinprovernent of which the raiyat could 
claim the advantage provided by S. 13 (3) of the 
Act. IP 924 C 2] 

S. Srinivasa Iyengar, S. Gopalasami 
Iyengar and K. Srinivasa Iyengar— for 
Appellant. 

Judgment.— In all these second ap¬ 
peals the appellant is the Mahant of 
Tirupati and the respondents are the 
raiyats of Karvetnagar Instate. In all 
of them the question arises whether the 
landholder was entitled to charge garden 
rates for crops grown with the aid of 
well water. In Second Appeals Nos. 
1437 to 1439 and 1440 to 1447 there is 
a question whether the landholder was 
entitled to charge for a second crop culti- 
vated on dry land with the aid of well 
water. In Second Appeals Nos. 1440 to 
1447 there is a further question whether 
the District Judge was right in dis¬ 
allowing the charge for mathiri kasuvu 
(straw rent), and in Second Appeals Nos. 
1437 to i439 whether he was right 
in disallowing the charge for sadalwar 
(stationery) which he allowed in the 
/ermer batch. 


In Venkata Ferumal v. Uanudv, (l) 
mathiri kasuvu and sadalwar were treated 
as charges incidental to the tenure ol 
the land and payable with the rent, 
Following that decision we allow the 
appeals io this respect. 0a the question 
common to all these appeals, the lower 
Courts are uuanimous in finding that 
the wells were sunk at the cost oi the 
raiyats without any assistance from the 
landholder, bub they have not decided 
whether they were sunk before or alter 
the introduction of the Madras Estates 


Land Act, nor has the District Judge re¬ 
corded any finding as to the length of 
time that these garden rates have been 
in force, although the Sub.Collector 
stated in his judgment that it was ad- 
mibted that these rates had been ac¬ 
cepted in all faslis from 1243 onwards. 
There is evidence that a number of wells 
are outside the holdings which they 
irrigate and are either in poramboke 
or in the patta land of other raiyats. 
The District Judge was of opinion that 
it was immaterial whether the well was 
actually situated in the plaint lands or 
not. We cannot accept this view. Id 
certain conditions it would be very 

material. An improvement wbioh pw- 

judicially affected another land of tw 
landholder, if made without his conae“ 
in writing, would not be an 
ment of wliich the raiyats could cai I 

the advantage provided by 
the Act: vide the definition of 


nenb in S. 3 (4). , ivj 

In a similar case, coming 
ame district, this Court in Govind m 
. Gurram Chinnappa2^aidu%^^^ J 

vibh the case of wells sunk 
oramboke, held that the 
ion of the landholder to 
n the sites occupied by the we ^ 

mount in law to a consideration 
onbract to pay enhanced 

In Govind Doss v. 

Hidu (2) and q 13 ( 3 ) 

lamudu (l) it was decided that ^ 

/ould not affect the liability j^ye. 
0 pay enhanced rents if "h® jf 

oents were made before tbe jbe 

here had been a contract 
indlord and the tenant en 
lefore the passing of the Ac P 
uch rates. It was 
hvi nd Doss 

1 11915 89 Mad. 84=27 L 0.683. 

2 L1915] 27 I, 0. 869. 
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Naidu{2) aqA ia Arimugayn Chetti v. 
Rajii Jagaveera Hama Venkati'.voara 
Ettappa (3) fchafc an itupliG>i contract to 
pay increase! rent might be presumed 
from a continued payment for a number 
of years at such rates. We do not follow 
the learned Judges who decided Arana- 
ckclum Chettij v. Syyad Ahamed Am- 
balam (4) that only the existence of 
agreements can be presumed by such 
payments spread over a long period of 
time but that consideration for such 
agreements cannot be presumed. Both 
presumptions are presumptions of fact. 
There is no principle by which Courts 
are to be enabled to make the one pre- 
sumption and disabled from making the 
other. In Armugam Chetty v. Jagaveera 
Rama Venkateswara (5) this is re¬ 
cognized by one of the learned Judges 
who decided Aruyiachelum Clietty v. 
Syyad Ahamed Ambalam (4). For he 
says there: 

Of course the consideration ma? be of the 
«ame implied nature as the covenant to pay." 

In Arumugam Chetty v. Raja Jagaveera 
Rama Venkatesivara Ettap 2 )a (3) Sub- 
braraania Aiyar, J.. declared that a pre- 
sumption of consideration might be jusbi- 
fied on the lost grant principle, on the 
ground that after a great many years it 
would he uofiir to compel the land¬ 
holder to prove consideration: hut he 
declined bo presume consideration on the 
facts of bha ciso, for the raison tint 
there would^ be no diiticulty in the land- 
holder proving what the consi loraticn 
was if paymimts had been mile at a 
higher rate for short periols rangin'’ 
only from 1 to 18 years. It was con! 
tended that as the plaintiff did nob claim 
the enhanced rate on the basis of a con 
tract supported by the consideration 
proceeding from him in the shape of an 
undertaking nob to charge rent for the 
well— poramboke sites on which the 
tenants had sunk wells, and as ho did 
nob even setup an implied contract to 
be presumed from vary long continued 
payments of higher rents, this Court 
could not in second appeal allow him 

to raise for the fixst time the nues- 

tion of the right of enhancement based 
on contract. Kslianca ia placeUor this 
contention cn the decision in Arana 
ohelum Chelli _v^S>/yad Ahamed Am¬ 
in) titfoa) 2** Mid, 441.- 

(1) tl'JlSl 31 I. U. &39. 

(6) L19101 35 Mad. 134=8 I. C. 330 


balam (l), already quotod. But the dis¬ 
tinction between contract rates and 
customary rates is a very subtlo one as 
between landlords and tenants. No 
doubt S. 11, Act K of makes somo 
distinctions botwoon local usigo and con.| 
tracts for rents, express or implied, but 
S. 13 (3), Milrvs Act I of IdOS, does' 
nob preserve this distinction. It is ini-' 
possible to expect to finl in thopleadings 
in Mofussil Courts exhaustive statomenb 
as to basis of claims and defencosexpiaj-^s-! 
ing in accurate legal language the aUerna.| 
tive and distinctive ways of founding and 
describing the rights put forward in the 
pleadings. The facts and the evidence 
to prove a contract, where the contract 
is a very old one, are almost the same as 
those on which a custom to pay enhanced 
rents has to be proved if such a custom 
is valid. In the cases of Govivd Doii v. 
Gurram Chinnappi Maidn (2) aal Ven¬ 
kata Perumal V, liamudii U) the claim 
pub forward to enhanced rant was based 
on usage and the question whether the 
usage might have been the result of a 
valid contract was gone into by this 
Court without objection. .\s the learned 
Judges in the case reported as Aruna- 
ckelumCheUy v. Syyad Ahamed Am¬ 
balam (4) refused to allow the claim to 
enhancement to be based on a contract 
owing to their construction of the Ian®, 
uage of Sir Subramania Aiyar’s judgment 
m Arumugam Chetti v. Raja Jagaveera 
Rama Venkateswara Ettappa (3) (as 
regards whether consideration can be 
presumed from'the evidence of long usage 
bo pay higher rent) and as we ditfer from 
that construction, we do not feel ourselves 
bound by that decision to decline to 
make a remand so as to have a finding 
from the lower appellate Court on the 
question of express or impliel contract. 

^ We must tlierefore.call for fresh find- 

ings from the District Judge on the fol¬ 
lowing questions : (DIq which of those 
appeals are the wells which irrigate the 
raiyabs boiling situated in land for the 
occupation of which the landlord might 
legally but ha3 not in fact, charged any 
ad-J.tiooal rent ? (21 In moh of tlicso 
cases wore the wells consbructel before 

J.!; ^7. “any years in each 

case have the raiyats been paying these 

increased garden rates without protest ? 

The findings should be returned within 

two months from this date. Fresh evi 
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6onco may be adclucs'^. Ten days are 
j'.iloAed for objaclious. 

rinclings.—I am direeted to submit 
findings on three new issues as specified 
in Llio judgment of the High Court. In 
Appeal Suits Nos. 364 to 371 of 1913 
corresponding to Second Appeals Nos. 
1440 to 1447 of 1914 on the file of the 
High Court the parties have entered into 
a compromise that the rates of rent 
claimed in Fasli 1319 are to be considered 
as the proper rates payahlo hy the 
raivats and thaftho suits should be dis- 
missel accordingly each party bearing bis 
own costs tliroughout. Findings are 
tliorefore unnecessary in these suits. As 
regar.ls the other four suits the defen¬ 
dant in A[ipeal Suit No. 792 of 1913 and 
the plaintilTs in Appeal Suits Nos. 670, 
71S and 719 of 1913 are ex parte. The 
appellant called the Village Monegar who 
is also a raiyat owning lands there. He 
says he knows the lands of the plaintiffs 
in Appeal Saits Nos. 670, 718 and 719 of 
1913 (Second Appeals Nos. 1437, 1438 
and 1439 of 1914), but he does not know 
the defendant in Appeal Suit No. 792 of 
1913 (Second Appeal No. 1126 of 1914). 
No now wells have been dug in tlie last 
10 or 12 years, and all wells have been 
in existence as long as he can remember 
(he is now agod 30). When crop-war 
rent is charged the sites of the wells are 
allowed free of rent. No rents other 
than crop-war have ever been paid. The 
plaintiff in Appeal Suit No. 718 of 1913 
was examined as P. W. 1 in the lower 
Court and he then alleged that be had 
dug a well three years previously and 
bought another one, and he had never 
previously raised wet crops. He how¬ 
ever accepted a patba in the usual general 
terms. On the other hand P. W. 4, 
plaintiff in one of the compromised suits 
stated that the rates now entered in the 
pattas bad been entered in pattas as long 
as ho oould remember that is for more 
than 50 years, and that such rates had 
been collected. V. W. 3 plaintiff in 
Appeal Suit No. 719 of 1913, stated in 
the original trial that he irrigated his 
crops with water from wells dug by him 
but he has nob now appeared to say when 
he dug his wells. 

As regards Appeal Suit No. 792 of 
1913 (Summary Suit No. 434 of 1912) 
the karnam stated in the original trial 
that no well had been sunk daring his 
time, but he does not seem to have had 


knowledge of the village prior to Fasli 
1319. The raiyat’s witness stated that 
wells had been sunk 10 years previously 
and he admitted that the rates of rent 
claimed had been in force to his know, 
ledge for 20 or 25 years. As regards the 
issues now remanded by the High Court 
I must find that : (l) in no case has the 
landlord charged rent for the sites of 
wells though he might legally have done 
so; (2) the wells concerned in these sdits 
were constructed before the passing of 
Madras Act 1 of 1903 and (3) the raiyats 
have been paying these rates without 
protesbf rom time immemiorial. With 
reference to the new issue 3,1 might 
perhaps remark that these suits relate 
to lands in the Karvetnagar zamindari, 
in which it has been the immemorial 
custom to issue pattas based upon the 
original .crop sharing principle. These 
pattas provided rates for all crops and it 
a raiyat grow an inferior crop he paid 
less rent, bub if he grew a superior crop 
he paid more vent irrespective of the 
source of irrigation. The coutract is the 
original and ancient one, though olauses 
or rates relating to superior wet crops 
may not come into operation, unless or 
until water is available for irrigation. 
One consideration for paying higher rates 
when superior crops are raised is lo® 
understanding that lower rates or no 
rent at all shall be paid wheQ_ infei*^ 
crops are raised or the lands Ho 
from unavoidable circumstances. 1 ® 

system is in accordance with the 
of the country to adjust the damw'l.' 
accordance with the ability of the in¬ 
dividual to pay. - 

Judgment.— Second Appt<i^ , 

of 1914. The findings are 
The result is that the second 
allowed and the decree of the -xl 

pellate Court is varied accordingly 
costs in this Court to be paid to the 

pellant by the respondent. 

Second Appeals Nos. 1437 to 
1914, The findings are accepted jna o 
suits are dismissed with costs t 
out of the appellant. Vakils fee ^ 
case is Ks. 12. (Second Appear 

1440 'to 1447 of 1914 W 

one week to enable the parties to . ^ 
perly stamped petitions of compr 


s.k./r.k. 


Appeals allMii' 
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Sadasiva Aiyar and Spencer, .T.I. 

Jampana Scwcidu—Defendant— Ap. 
pellant. 

V. 

Venkata Ramnya Appa Row ami an¬ 
other —PlaintitTs—r{esiion(lent«i. 

Second Appeal No. 1-569 of 1917, De¬ 
cided on 31st Octolier 1918, a^fiinst de¬ 
cree of Deputy Collector, Kistna, in Ap¬ 
peal Suit No. 134 of 1915, D/- iSth Sep- 
tember 1916 

(a) Madras Estates Land Act(1908), S. 153 
—S. 153 as anaended by Madras Estates 
Land Amendment Act (1909), S. 8—Lease to 
non-occupancy raiyat for more than 5 years 
granted before Act“-Tenant holding over 
—Suit for eviction in Revenue Court is com¬ 
petent. 

Section 153, Madras Estates Land Act. as 
amended by S. 8, Madras Act 4 of 1009, gives 
ample power to a landholder to sue in a Revenue 
Court to evict a non-occupancy raiyat occupying 
land in his estate under a lease lor more than 
five years granted before tbo commencement of 
the Act and holding over after the expiry of tbo 
term: 19 I. C. 225, not Appr. Per Sadasiva 
Avjar, J .—The Amendment Act of 1909 was in¬ 
tended to add one more independent ground to 
tho grounds (a) to (e) in S. 163 of the Act of 1908 
on which the tenant was liable under unamended 
section to be ejected at the suit of tho landlord. 

IP 928 C 2; P 028 C 21 

(b) Civil P.C. (1908), 0.8, Rr. 3 and 5—Al- 
.legations in plaint not traversed in written 
statement cannot be denied afterwards. 

Where the land from which it is sought to 
eject a tenant is alleged to be “old wa-te" and 
this is not traversed in the written statement, 
the defi.-nd.ant cannot, under 0 8, Rr. .3 and 5 
afterwards plead that the laud is not 'old waste" 

/ . s* J ^ . IP 927 C 21 

(c) Madras Estates Land Act (1908), S. 45 

Mesne profits can be awarded. 

It is competent to a Revenue Court to award 
mesne profits. [p 928 C 1] 

P. Nagahushanam—ht Appellant. 

T. liamachandra Rao-lor Respon¬ 
dents. 

Spencer. J. This suit was brought 
by the Court of Wards Manager of the 
estate of Mirzapurarn on behalf of the 
minor zamindar, who is a landholder 
under the Madras Estates Land Act 
1 of 1908), to evict the defendants on 
the expiry of their lease in Fasli 1322. 
In second appeal, three questions were 
argued: first, whether the land in suit is 

old waste," secondly, whether the ten¬ 
ants of old waste' oan be ejected, and 
thirdly, whether mesne profits can be 
decreed by a Revenue Court. It was as¬ 
serted in para. 3 of the plaint that the 
lands in the schedule of the plaint were 
“old waste." and in the written statement 


tliere is no specific denial of tliis fact. 
Thereloro applyins Rs. 3 and 5, 0. 8 , 
Civil P. C. (.Oof Dos), tho dofond’ 
ants must he laK'cn to have admitfod the 
fact that tlie hind in suit v\as “old v.jiste" 
and it is not open to them now (o set up 
a contention to tho contrary. Tho do-’ 
fondants held on a leaj^e for ]() yoiirs 
from i’aslis 1313 to 1322 under a re.^is. 
tered Muchilika, dated 21th April 
S. 153, Cl. (e). Madras instates I>and Act 
provides for the ejectment hy suit of a 
uon-occupancy raiyaton the ground th.afc 
the term of this Io.tsh has e.spircd in 

cases whore iie has heou admitted to oc¬ 
cupation under a registered lease for a 
term exceeding C years. To this section 
a provision .s added by S. 8, Madras 
Act 4 of lUOl) (Madras Estates Laud 
Amendment Act) whicli runs thus: 

Nothing in Ibi^ section shall iilTrct tbo liabili¬ 
ty of any person who i> a noiiocciipiiiu''y rdviit 
according to the provisions of this Act to'bo 
ej.jcled on the ground of expiry of the t.-rtii of 
lease granted before the coniiuencomcnt of fin.* 
Act." 

It has been held that this addition to 
Act 1 of 1908, not lieiog worded as a pro¬ 
viso, furnishes an additional groan] of 
ejectment (see the rjotes at page 107 of 
Mr. Kriahnamachariar’s Madras Estates 
Land Act). Whether this view is corroct' 
or whether the words thus added were in- 
tended merely to amplify and explain tho 
preceding section, it is clear that the sec 

tion as It now stands gives ample power 
to a landholder to sue in a Revenue Court 
to evict a non occupancy raiyat occupying 
land in his estate «nder a lease for moref 
than five years granted before the com-i 
mencement of the Act and holding overj 
after the term has expired. Where the! 
words of tho section are so plain, it is 
impossible for the defendants to contend 
that the Act does not provide for their 
being ejected after the term of ’their lease 
has expired. The only authority in their 
favour is that in Chaganli Atekaparaju 
y. Kristna Yachandrulavaru (l), where 

it was held that raiyat of “old waste" 
could not be ejected on the ground of ex- 
piry of a term of lease contained in a 
contract entered into before tho Act came 
into force. But this decision overlooked 
Cl. (e), S 153, in so far as it contained 
an observation in two places that S. 153 
did not make the expiry of the lease a 
ground for ejectment. This was pointed 
Mt hy ro e in Ponnu swamy Padayachi y 

(1) U913) 88 Mad. 68s=19 I. 0. 226. 
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KiirnpU'J'ni.ni (2). where the correctness 
of th;U, decision was doubted and Po7inu- 
swa^nii Pi'./h'.fjiii'hi v. Knrupud<nj(in (2) 
has'iince been followed by Oldfield, J., 
in president, Dirtrict Board, Tatijore v. 
Kaiinu^wnvvi Thoyithnann (3). It is 
suggestol that tho defendants, who are 
raiyats of “old waste," are not necessarily 
non-occupancy raiyats within the mean- 
ing of the proviso to S. 153, But this 
contention is inconsistent with S. G, 
Cl. (3) of the Act. and in Mr. Ramadoss’s 
Commentary on the Estates Band Act 
at 1 '. 256 and in Mr. Kiishnamachaviar’s 
book at i>- 195 a category of non-occupan- 
cy raivats is given which includes raiyats 
of “old waste." 

Krom tho dofinition in S. 3,Cl. (7) and 
{12), it is clear that a “raiyat" is the 
iortn used in the Act for a tenant of ‘‘rai- 
yati" land and thab^land maybe “old 
waste" and yet be raiyati land," the 
term “old waste' merely denoting that 
it 1j \s not been occupied for 10 years by 
anyone with a right of occupancy. The 
ilast question is whether mesne profits 
can bo decreed by a Revenue Court. On 
ithis point, I think that S. 45 authorizes 
ja Revenue Court to award this form of 
'rent. In Kamidammal v. Athikari San- 
fjali SMa Pillai (4) it was held that a 
Revenue Court has this power against any 
per.sons, even trespassers, in unlawful 
possession of raiyati laud. Another ques¬ 
tion that was referred to in the District 
Court bub not taken in second appeal, is 
that of the jurisdiction of the Revenue 
Conrts to try a suit of*6hisnature. Sacha 
contention could nob be raised with any 
chance of success, in view of S. 153, read 
with Art. 10 of part A of the Schedule to 
the Act, and in view of the recent deci¬ 
sion in Yelikeyalli Venkaifo, v. Venkata- 
taramayya Apparao (5). It is not ne¬ 
cessary to do more than to point out for 
the District Judge’s information that he 
was mistaken in supposing that the case 
in Ponnuswamy Padayachi v. liarupu- 
dayan (2) would support an objection on 
the score of jurisdiction of the Revenue 
•Court in this case, seeing that the lease 
on which the defendants occupied the 
plaint land and held over on its expiry 
was one for a term exceeding 5 years, for 
which Cl. (e), S. 153, expressly provideed 

(2) A. I. R. 1915 Mid. 705=38 Mad. 843. 

(3) L19161 35 1.0. 121. 

(4) 119191 48 I. 0. G15. 

•{6) [1918] 431.0. 711. 


and that Ponnuswamy Padayachi v. Ta. 
rupudayan (2) dealt only with leases for 
a period of less than 6 years whioh ter. 
minated before the Act came into force, 
for which there is no express provision ia 
S. 153, and thus no jurisdiction is cod. 
ferred upon the CoPector by Art. 19 of 
part A to the Schedule which applies to 
suits for eviction under this section only 
(see column 2) and the words “before .the 
Collector" in S. 153. As the oontentioni 
raised by the appellant’s vakil havi 
failed, the second appeal must be dismis. 
Bed with costs. 

Sadasiva Aiyar, J. —I wish to add 
only a few words on the additional prori- 
sion enacted in 1909 and added to S.153, 
Estates Land Act. The body of the section 
enacts that a non-occupancy raiyat (in¬ 
cluding a non-occupanoy raiyat in posses¬ 
sion of “old waste") shall be liable te 
ojecbinenb on one or more of the gronndi 
(a) to (e) mentioned therein and not 
otherwise." Then this addition of 1909 

by the Legislature enacted that 
“nothing in this section shall aSect the liabUily 
of any person who is a non-occupanoy raiyi 
according to the provisions 
ejected on the ground of the expiry often Mr 
of a lease granted before the commenceraen 
this Act. , 

I find it impossible to hold that this ad-j 

dition was nob intended to add one 

independent ground to the grounds WJ 

(e) on which the tenant was 

the unamended section to be eject / 

the suit of tho landlord. The 

argument of Mr. Nagabhosbana® ^ 

this addition out down the 

the plain language of Cl. (e) so as „ 

fine the expression “a 

found in that clause bo a to 

after the Act came into force ejeented 

exclude a registered lease deeu 

before the Act came into 

interest me at all as valid- 1^ 

to believe that the LegislaJ® • . ^ 

granting the right term » 

eject on the expiry of the |e 
tenant of “old waste” to ^jpg five 

tered lease deed for a term pjg into 
years was granted after the Ao 
force, intended to refuse the s 
to eject bo the landlord if -porau^ 
whose term was expired bad ® 

before the Act. As regards 

points dealt with in the ^ ooncor* 
learned brother, .1 express my 

and I have nothing to ^d. . 


rence 


s.n./r.k. 
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Sl’KNCEU AND KrISIINAN, JJ. 

Thangi Shetlithi— PlaintilV —Appel¬ 
lant. 

y- 

Duja Shetti and olhers —Defendants— 
Respondents. 

Second Misc. Appeal No. 26 of 1917, 
Decided on 16tli July 1918, against order 
of Dist. Judge., South Canara, in Appeal 
Suit No. 100 of 1916. 

Limitation Act (1908i, Art, 182(5)- 
Morlgage decree—Application for payment 
«ut of money deposited as security for costs 

15 step-in-aid of execution 

An application by a decree-holder for payment 
oat of money deposited in Court to be credited to¬ 
wards the decree amount is an .ipplicalion for a 
step-in-aid of execution” within the meaning 
of Cl. (5), Art. 162. Scb. 1 Lim. Act. [P 930 U 1] 

.1 forliori is this the case where the deposit was 
made only assecuiity and an order of Court is 
necessary to make it available for pavmout to¬ 
wards the decree amount. 8 Cal 80; 10 Cal 640; 
11 Cnl 227 and 23 i ni 196. Di^t ; 2 Ma.l. 174; 

16 Mad. 452; 17 Mad. IGS-; 22 Dom. 3l0 and 0 

All ZOO. Foil U'^r.oci) 

Plaintiff obtained a raortgago decree against 
defendant for sale of their family property luort* 
waged to her. Defendant G. against whom the 
decree was ex parte, applied to set it aside. Ilis 
application was grant'd and a re trial was 
ordered on his di’posiling Rs. 500 a? security for 
costs. The amount was paid and the Court 
again p.as^ed a decree for sale in favour of plain¬ 
tiff. Plaintiff appliol for payment out of the 
said sum of Rs. 600 to her towards her decree 
amount and the payment was ordcrel The 
plaintiff filed the present applic-ation in execution 
more than three years after the date of the re¬ 
vised decree. after giving credit for the Rs. 500 
recovered in the previous application: 

Held: that the previous .applic.ation was an ap¬ 
plication fora '‘step-in-aid of execution” witliin 
the meaning of Art. 18-2, and that therefore the 
present application, which was made within 
three years of the former was not birred. 

^ IP 930 C 2] 

B. Sitarama 7?om>— for Appellaufc. 

K. P. Lakshmana Eao~hr Respon- 
(lonts. 

Judgment —The question that arises 
for decision in thiscase U whether plain, 
tiff’s application for the execution of t!;o 
revised mortgage decree for sale in Origi. 
oal Suit No. 57 of 1909 is barred by limi- 
tation or not. The application was made 
more than throe years from the date of 
that decree but plaintiff relies on his 
Execution Petition No. 17 of 1914 as giv. 
ing him a fresh starting point under Cl. 5, 
Art. 182, Lim. Act. The lower Courts 
have differed in their view on the ques¬ 
tion whether that petition can be treated 
as one made in accordance with law for 
■execution or to take some step-in-aid of 
1919 M/U7 & 118 


execution, the Subordinate Judge hold- 
ing in the afiiniiative and the District 
Judge in the negative. The docree-holder 
is the appellant before us. To understand 
the nature of his contention it is neces¬ 
sary to state the circumstances in which 
Execution Petition No. 17 of 1911 came 
to 1)0 put in. Plaintiff sued the dofond- 
ants, who are momhors of an Aliyasau- 
thaoa family, for the recovery oI her 
mortgage money bysaloof the defendants’ 
family property mortgaged to her and 
obtained a decree for sale. That decree 
was an ex parte one against defendant G. 
He applied to set it aside and the Court 
granted his application on his furnishing 
security for costs. He accordingly deposi¬ 
ted in Court a sumof Rs. 500 as security. 
The case was re tried, but the Court again 
passed adecree in plaintiff’s favour. That 
is the revised decree which is sought to be 
executed now. That provided that the 
mortgaged property should be sold and the 
sale proceeds, after defraying the expenses 
of the sale, ho applied in paying plaintiff 
her mortg.ago amount, interest and costs 
Es, 5, SiO 4A aocl the balance, if any be 
paid to defendants and that if any balance 
still be due to the plaintiff it bo paid by 
defendant 1 as ejarnan of the family; it 
a so directed defendant to pay Rs 22 for 
plaintiff’s costs in the ro-trial. In 1914 
plaintiff applied against all the defend, 
ants to execute the above decree, praying 
tint the sum of Rs. 500 paid into Court by 
defendant G be jiaid out to her towards 
the decree amount. That application is 
the hxecutiou Petition No. 17 of 1914 
referred to above. Notice was ordered to 
all the defendants: defendant 6 appear- 
ed and opposed but it is nob clear from 
the record before us whether the other 
defendants appeared or not. The Court 
after hearing arguments directed that the 
Ks. 500 be paid to the plaintiff on ac¬ 
count of costs and towards the partial 
satisfaction of the decree amount due to 
her It may be mentionel that the 

costs includei in the amount for which 
the property was ordered to be sold are 
more than Rs. 500. This money wag 
subsequontly paid out to plaintiff by 
Court on hor application. Plaintiff’s pro 
sent application gives credit for it fco- 
wards the decree amount. 

The District Judge holds that Execu 
tion Petition No. 17 of 1914. though iq 

form an execution petition is in substance 
only an application for payment to tha- 
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clccreG-holder of a sum of mony dopo^i- 
ted in Court by onG of the judginont. deb¬ 
tors and us such is not an application to 
trkoany steps-in-aid of execution. lie 
rolins ontlie rulings of the Calcutta High 
Court in IJem Chunder Chowdhry v. 
JJrojo Sooiiduni Dehee (l), FazahJmam 
V. Mill'' ^iiioh (2). Guuga Pershdrl 
Bhoomicl: v. Drhi Sundari Dabea (3) and 
A-’unidd MolitinTiOij v.HiiraSunddri (4) 
in support of his view distinguishing the 
Madras decisions cited to him vi?:.. Ven- 
l-atiiraijolu v. NarnsiimJut (0), Kerala 
Varma VciHi/a Uajah Shauyaram {P*) 
nu'] KoorTnajiija v. Krislmamma Naidit 

(7), on the ground that the money in the 
present case was not realized by any ex¬ 
ecution process. That does not seem to 
^be a valid distinction. The District 
l.Tudge overlooks the fact that as the 
money was deposited only as security, 
an Older of the Court was necessary to 
make it available for payment towards 
tbo decree amount. Atj application to 
tho Court for such a purpose and for 
payment out of the money is thus 
clearly necessary, and such an applica- 
tion is one in execution of the decree it¬ 
self. 

In the Calcutta case Hem Chunder 
Chov'dhry v. Brojo Sootidury Dehee (l), 
which is followed in the subsequent cases 
money was deposited towards the decree 
amount and no order of Court was neces¬ 
sary to make it available for the decree- 
holder’s application being merely for 
payment out. In the present case an 
order of Court was required to make 
the money available for the decree and 
getting such an order is a step in aid of 
execution. The Calcutta cases may there, 
fore be distinguished. It may however 
be pointed out that even on the question 
as to whether an application for pay¬ 
ment out of money in Coui't in execution 
is or is not an application for a step-in 
aid of execution there is a clear diflference 
of opinion between the Calcutta High 
Court and this Court, We must adhere 
to our view as there is no proper reason 
to depart from it. That view has been 
accepted by the Bombay and the Allaha¬ 
bad Co urts, vide: Bapiichand Jethiram 

( 1 ) [18821 8 Cal. 89. 

(2) 118841 10 Cal. 549. 

(3) 118851 11 Cal. 227. 

(i) 1896 23 Cal. 196. 

(6) [1878*801 2 Mad. 174. 

(6) 118931 16 Mad. 452. 

(7) 11894] 17 Mad. 165. 


Oujar V. ^vgiitrao (8) and Paran Singh 
V. Jawahir Siingh (9). As pointed out 
by Farran, C. J., in the Bombay case 
execution is not fully completed till the 
money has been actually paid by the Court 
to the judgment-creditor or to someone on 
his account: seep. 344. The jadgment 
of the District Judge on the point cannot 
therefore be supported. 

Mr. Lakshmana Rao for the respon. 
dents has however tried to support the 
order of the lower appellate Court on 
another ground. He contended that 
under the decree in question as it U 
worded no application for payment of 
money could have been made except for 
Rs. 22, costs of the re-trial and there¬ 
fore Execution Petition No. 17 of 19U, 
so far as it prayed for the payment of 
tho decree amount in general was not 
in accordance with law as it asked fora 


relief not granted by the decree and in 
so far as it asked for the payment of 
Rs. 22 by defendant 6 it was of no avail 
to savo limitation against the contending 
defendants 1 and 4 as that part of the 
decree was not a joint decree under 
Expl. 1. Art. 182. Lim. Act. • He relied 
on the case reported as Rarnulfrishna 
Kadirvelusami v. Eastern Development 
Corporation (10) for the first part of bia 
argument. We need not however consi¬ 
der whether we should follow thisre 
for in the paesent case the plaintiffB»P' 

plication to which the defendants 

all made parties, was actually 


by the Court and her prayer to 
money paid towards the decree . 


was granted. So long as Lg«jd 

in force the defendants cannot W 
to say that the pliintiff’sapphj® 
not in accordance with law. 1| 
was vitiated by any irregularity 
dants should have applied . o| 

they have not done so. should 

this contention of therespondeu 

hfl overruled and the second p 


need not be considered. District 

In the result the order of t ® 

Judge must be reversed and t 
Subordinate Judge restored ppjica- 
this and the lower Courts. 1 . to 
tion for execution will be * jpr 
the Court of the Subordinate 


urther disposal. 

S n./r K. __ 

(8) 118981 22 Bom. 340, 

(9) [188 0 6 All. 366. 

(10) 11918J 43 I. 0. 537 . 
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Coutts-Trotter. J. 

Clan Line Steamers Lid.—Plaintiffs. 


Madras 


V. 


Municipal Council of Cocfl7iaf7(j—De¬ 
fendants. 


mcnt, but is n,.t tho contnid of aflroiRhlmont 

U’U 2. 1* y:!0 (j ij 

D. (.hamid' anl for Kino 

an-l Parlriiliie -for Plaintiffs. 

Venkalasu'lHi Low an.l !:.ulh.,knsh. 
nayija~[ov Dvjfenclants. 


Civil Suit No. 219 of 1917. Decided on 
2Dd November 1910. 

(a) Madras District Municipalities Act, 
(1884), S. 53—Company having chief office 
at one place executing shipping orders 
through that office at another port—It is not 
liable to pay profession lax at latter place. 

VVhere a Company which has a head otlice at 
oue place, whore it pays professiou t.tx, also 
Cariies on subsidiary business in another Muni* 
cipal town through an agent who dots not how¬ 
ever act indepcQd<.-ntly and exespt under in- 
Btructions from tho bead olhee, the Company is 
not liable to be assessed to profession tax at the 
latter place. LP 930 C 2] 

Plaintiffs, a shipping Company regi-tered in 
Glasgow, owned a line of steamers plying bet¬ 
ween English ports and the E.i4 Toeir chief 
office in India was in Madras, where tbev were 
^presented bv Messrs. Gordon Wcodrodo and 
Co, and where they paid profession tax. Th y 
wore also represented at Cocanada by Messrs, 
ppley and Co., whose functions were to dis¬ 
burse the plaintifls’ steamers at Cocanada, nego- 
lute with shippers for shipment of their cargo 

recaive payment by com- 
mtssjon. The arrangements for shipping were 
made by Ripley and Co. through Gordon Wood- 
rofle and Co. at Madras, the booking space was 
made by order of Gordon Woodroffe and Co. and 
bills ofkdiog were signed by Ripley and Co.: 

ibat lookiag to the subslaoce of the 
matter the business of niaking contracts on be¬ 
half of the plaintiff Compaav was carried on 
and controlled in Madras ana'lLat the activities 
of the Cocanada agouts did not constitute a car¬ 
rying on of business there by the f laintilT Com¬ 
pany so as to render them liable for payment 
of profession tax to the defendants. tbe’ 0 oC 4 - 
nada Municipality. ip r oi 

(1884), S. 53 — Person merely soliciting 
orders at particular place cannot be .aid to 
be carrying on his trade there-Courl must 
look at the question broadly and in sub- 
stance, 

A merchant does not exercise his trade or cal¬ 
ling in every place whore he has customers. If 
all that a merchant does in any particular place 

Is to solicit orders ho cannot be said to exerci o 

ot osrry on bis trade in that place, what is done 
there being only ancillary to the exercise of that 

til‘L^V“'V-‘ at^Zqce's! 

tion broad y and m substance rather thso fix on 
Bome small Incident in the conduct of the busi¬ 
ness and say that because there is a feature of 
business which involves the Oompany enteriog 
nto some contract within a particular jurisdic- 
tton, It carries on business the^e. [P {>34 C 11 
(OBill of lading- Bill of lading Ue,i! 
dence of contract of affreightment, net con¬ 
tract itself. 

A bill of lading Is evidence and somelimes 

conolQsive evidence of the contract of affreight- 


Judgment.-This is a oaso ot consi. 
derable general inij>ort;uice and, accord¬ 
ingly. alfchoui^h ttio sum of money in¬ 
volved is not largo it has boon brought 

as a tost case to this Court. Tho phihi. 

tiffs, tho Clan Lino Steamers Ltd., aro a 
Company incorporated under t)io Kng- 
Iish Companies’ Act having their regis. 
tered office and their head place of busi¬ 
ness in Glasgow. They own a line of 
steamers which ply between English 
ports and the east calling, among other 
places, at ports in Southern India, among 
them Madras and Cocanada on the Coro* 
mau.lel coast in Go lavari District. Tlie 
defendants are a District ^^unicipality 
coustitutod under the Mi Iras District 
Municipalities Act of 1884, and they 
h:iva deraanied a profession tax from 
the plaintiff Company. The tax has been 
paid by the plaintiff Company under pro- 
test and they now sue to recover it. The 
claim is for three iostalments, but I need 
only concern myself with the third 
which was demanded on 18th January 
lasfc and paid on 30fch, tho othor two bo 
ing time-barred. The tax is leviable 
under S. 53 of the Statute on every per¬ 
son who. within the Municipality, exor' 
cisos any one or more of the arts, pro. 
fessions, trades, or callings specified in 
Sch. A. Sjh. A, Cl. 1, will cover the 
plaintiff Company either under (i) as 
can yirig on business as a Com[iaoy or 
under (ii) as shipown'rs. if they can be 
said to carry on business within tho 
Manicipality at all. 

The question is ultimately one of fact 
but the facts must be examined in the 
light of their legal significance, and this 
has been discussed in a number of cases 
m England. I need not ooDcern myself 
with tho few Indian cases that were 
cited, because they do not profess to add 
anything to the principles derivable 
from the English authorities. Before 
going to those authorities I will state the 
broal outlines of the facts of this case. 

I shall have to go into them in greater 
detail hereafter. The agents for the Clan 
Line in Malras are Messrs. Gordon 
Wood offe and Co. It is not disputed 
that the Clan Line carry on business in 
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■\faf1raR an:! they in fact pay profession 
l ax to the Ma<lras Corporation. Tt is 
sai'l that they also carry on business in 
C'canacta through a firm of Messrs. 
iJipley and Co. Ripley and Co., area 
lirm of merchants at Cocanada, and for 
the past eleven years they have had an 
arrangement with Gordon Woodrofl'e and 
Co., as representing the Clan Line, whore- 
liy tliey disburse the Clan Steamers at 
Cocanada, negotiate with the shippers 
for shipment of their cargo on Clan boats 
and receive payment Ity commission. The 
(luostion is wbotbor their activities at 
Cocanada to use a non-committal phrase, 
constitute a carrying cn of business there 
by tlio Clan Tiine within the meaning of 
the authorities. 

These authorities fall into two classes, 
w hich I may call for the sake of brevity 
the tax cases and the jurisdiction cases. 
As pointed out by Cotton,L.-T., in Erichsen 
V. Lnat (l), there is a clear distinction 
between the two classes of cases, a dis¬ 
tinction which I shall endeavour not to 
lose sight of, but I do not think that the 
jurisdiction cases must be wholly re¬ 
jected. It seems to me that they contain 
enunciations of principle which can he 
applied at least mutatis mutandis to the 
other class of cas?s The first case is 
Erichsen v. Last (l) itself. The question 
there was, whether a foreign telegraph 
company established at Copenhagen was 
liable for income-tax in the United 
Kingdom as exercising a trade within 
the United Kingdom. The company had 
cables with terminals at Newbiggin and 
Peterhead worked by employees of the 
company at Newcastle and Aberdeen re¬ 
spectively. It had a London oEGce where 
messages were received for transmission 
via D3nmark to various places abroad. 
It was held that they carried on a busi¬ 
ness in the United Kingdom, and I think 
the gist of the decision is contained in 
the following passage from the judgment 
of Brett, L. J.: 

“I should say that wherever profitable con¬ 
tracts are habitually made in Euglaud, by or for 
foreicjners, with persons in Eneland because they 
are in England, to do something for or supply 
somethiog to those persons, such foreigners are 
exercising a profitable trade in Eoglaad, even 
though everything to be done by them in order 
to fulfil the contracts is done abroad.” 

The next case is Werle v. Colquhoun 
(2). Werle and Co. were a French firm 

1) Llf'S.i 8 Q. B. D. 414=51 L J, Q. B. 86. 

2) U8883 20 Q. B. D. 763=67 L. J. Q. B. 823. 
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of wine merchants, in fact the pro. 
prietors of Veuve Clicquot Champagne, 
and the question was whether they 
carried on business in England throngh 
their agents Fenwick Parrot and Co. in 
I'renchurch street. The ground of the 
decision was clearly this: that contracts 
for the purchase of wine were made by 
Fenwick Parrot and Co. in England 
though they were transmitted to Werle 
and Co. to be executed from Franoe. 

Lord Esher, M. R., says thus at p. 760: 

"Upon the authority of that case [rii., 
Erichsen V. Last (1)), if authority is required, 
but certaiuly on the facts of the present case, 
1 have not a doubt that here there was atcadi 
carried on in England where the contraeti 
were made. The making of contracts in 
such a case as the present is the whole substanes 
and essence of tbo trade, and so the appellauU 
exercised a business in England.” 

Fry, L. J., at p 761 says: 

‘‘They do not make merely an occasional MB’ 
tract through these agents, but they areintha 
habit of making contracts through them. Thtea 
contracts are so made in England. Now, pansiog 
there, it appears to me that a most imporlsal 
part, perhaps the most essential part, 
business of a champagne merchant wasew^*®* 
hv the appellants through the intervention o 
their agents within the United Kingdom. 

There was a distinct finding in th»t 
case that the agents did not merely O"® 
themselves the channel for the trans¬ 
mission of orders which could only 
accepted by the principals in Franw. 
actually concluded contracts ^ 

the principal This is clear Irom^ 
Lord Esher says on p. 758: . 

‘‘The agent is, if ho can, to obtain 
the purchase of the wine at the J’aTrttelw 
suggested that he had no co^ild do 

these orders ns contracts, but that all “ 
was to forward them to Kheims 
there. It seems to me that ttfl > 
irresistible to the contrary. nn(3) 

The next case is Grant °"tion 

That was a jurisdiction case, ^ jjjgta 
in which was whether a writ *6 
Scottish firm could be served 
London agent. In it appear® c 

distinction between ^ 1.0 to b® 

the jurisdiction cases, which V to 
broadly this: that a person i® 
be taxed if he carries on 
the jurisdiction hue he can on y 
if he can be said to have a P 

business within it. At , (jourt 

the Judges both in the in- 

and in the Court of App®®-* , ^ gjato 

timate that, in their amount 

of things in that case did n 
e ven to carrying on hnsi ngg^---^^^ 

(3) [1892] 1 Q. B. 103-61 L. LQ- • 
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apart from the question of having a place 
of business there. There the defemlauts 
had an agent named MoCallum with a 
Fjondon office. lie obtained orders for 
them in London which he transmitted 
to Scotland to his principals to accept 
or not as they chose. Lord I’lsher says 
at p. 116; 

‘Tf be gets ao order which (hey accept, 
he gets a commission, but if they do not 
accept it, ho gets no commi.sHon. When 
he gets an order ho has no power himself to ac¬ 
cept it; all he has to do is to send it on to 
Scotland, that the defendants may say whether 
they will accept it or not, and in most cases, 
if they do accept it, they deal directly with the 
person giving the order." 

A little later he says: “His business is 
to obtain orders which are in law and in 
fact mere proposals.” Gntimjer A Sons 
T. Gough (4) was another caseofaFrench 
champagne raorcliant, in this instance 
Boederer and Sons. This was a tax case. 
The decision again went on tlie broad 
ground as to whether contracts were 
made for the sale of Boederer’s wine in 
IvDgland. See Lord llerschell at p. -134 
and Lord Watson at p. 340, and specially 
the observations ol Lord Hersohell at 
p. 335: 

"in the first pUcc, I think there is a broad 
distinction between trading with a country and 
carrying on trade within a country. Ifany 
merchants and manufacturers export their goods 
to all parts of the world, yet 1 do not suppose 
auy one would dream of saying that they exer¬ 
cise or carry on their trade in every country in 
which tlieif goods find customers. When it is 

Said, thoD, that in the present c.i>=c Eugliitid is 
the bjsis of the business, that the wine was to 
be consumed here, and that the business done 
would remain undone but for the existence of 
the customers in England. I cannot accept this 

as proof that M. Roedoror catties on bis trade 
in this country. It would equally prove that 
every merchant carries on business in every 

oonntry to which his goods are exported. 

.... How does a wine merchant exercise bis 
trade? I take it, by msking or buying wine and 
selling it again, with a view to profit. If all 
that a merchant does in any particular country 
is to solicit orders, I do not think he can reason¬ 
ably bs said to exorcise or carry on his trade in 
that country. What is done there is only ancil¬ 
lary to the exercise of bis trade in the country 

where he buys cr makes, store?, and sells bis 
goods.” 

The La "Bourgogne' (5) was a juris- 
diction case, bat inasmuch as it decided 
that the defendants had a place of busi- 
ness in England, It is obviously a case 
that can he relied upon by the present 
defendants for the less wide proposition 
t hat the business was ca rried on within 

^4) [189C1 A. 0. 826=65 L. J. Q. B. 410. 

(fi) 11899] A. 0. 4^1=68 L. J. P. 0. 104. 


tho juris liction. if tho facts are truly 
analogous to tlio facts of tlio prosontciiso. 
A French Stoimsliip Coniiiany wero 
lessees of an ollico in London of which 
they paid tho rent, whoro they estab¬ 
lished a certain Fanet with tho title of 
Agent Genoral. In that cajmeity lio 
secured freight and passage engagoinoiits. 
collected freight and transmitted it to 
the Conipany, paid duos and forwarded 
and delivered goods carried ly tho Com- 
pany. It was hold that the busincs.s 
that was carried cn by him wa.s tho 
business of the Compiny. Dunlop Pneu¬ 
matic Ti/re Co. v. Adieu Ocsclhehaft 
Fur Motor &c, & Co. (6) was a very 
peculiar case and was a jurisdiction case. 
A foreign firm took a stand at the Cry¬ 
stal Palace cycle show and installed in 
charge of it an agent to exhibit its goods 
and take orders for them. It was held 
that, during the show, the Cou)pany had 
a place of business in England. Again 
the chief test applied was whether or no 
contracts were concluded binding upon 
the Company at the stand. Id Lovell 
and Christmas v. Commissioner of Taxes 
(7) the appellants carried on a business 
of provision commission agents, having 
produce consigned to them from New 
Zealand, which they sold on commission. 
They made advances through Now Zea¬ 
land. Banks to the consignors of the 
produce against the security of the ship, 
ping documents. They kept a salaried 
servant in New Zealand, who made an 
arrangement with the shippers as to the 
produce they would send and fixed the 
amount of the advance that was to be 
made. It was hold that tho business 
was not carried on in New Zealand but 
that the business was the selling on 
commission in the London market. 

This is a strong case, because the 
appellants actnally kept a salaried 
servant devoting his whole time to 
their affairs in the country where tho 
tax was sought to be levied. The rea. 
son for the decision I conceive to be 
that Messrs. Lovell and Christmas were 
nob themselves purchasers of the goods 
but only agents to sell on commission, It 
is difficult to see how it could be argued 
that there was not a making of contracts 
by the Company in New Zealand. There 
were at least the contracts involved in 
the advances made against the shipping 

(6r[19b2)TK.“B78T2=’71 JTj'. K."B. 2877 
(7) 11908] A. C. 40=77 L. J. B.C. 81. 
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(locnments. ^hicli must hare entailed on 
t!ie Now Ze.iland shif-pers the obligation 
to repay any sum by which the price re¬ 
alized by the produce in London might 
fall short of the advance made against it. 

I take it that their Lordships must have 
held that the transactions regarding the 
advances were so subsidiary and ancillary 
to the main business of sale in London 
that it was right to regard the Company 
as substantially carrying on their busi- 
nest in London and nowhere else. I regard 
the decision as a clear indication that it 
is tho duty of a Court to look at the nues- 
tion broadly and in substance rather than 
fix on .sonio small incident in the conduct 
•of the business and say, 

‘ here is a feature of voiir business which in- 
voices your enteriup into sorao contracts within 
this jurisdiction, therefore you carry on business 
here.” S'Xcchftnn Corpnralion v. C/icHiisc/ic Fab¬ 
ric von Hojdcon Actien'jc^clUchaJt ( 8 ) 

does not assist mo not merely because it 
is a jurisdiction case but because, as is 
apparent from the judgment of the Lords 
Justices, it turned entirely on the weight 
to bo attached to different parts of the 
evidence in tho case. One impoitant fea¬ 
ture of it was that the agent apparently 
had in his possession and control a stock 
of his principals'goods of which ho could 
dispose without consulting them. Akties- 
selshabet Dampslih "Hercules" w Grand 
Trunk Pacific lUiihran (9) only decided, 
that if the directors of a Company transact 
their financial business within the juris- 
diction it does not avail them that their 
railway underaking is situated and car- 
ried on outside it. O'Kura v. Forshacka 
Jernverks Akiiebolag {lO) is a jurisdiction 
case, but there is one passage in the judg¬ 
ment of Buckley, L. J., which, I think, 
has an important bearing on the present 
case. In that ease the defendants were a 
Swedish Corporation who employed in 
London as agents the firm of C, & J. Svad- 
burg. C. & J. Svedburg were the London 
branch of 0. & J. Svedburg at Stockholm 
in Sweden. At page 720 the learned Lord 
Justice says: 

"Whenever they (i. e., 0. and -I. Svedburg) sell 
the defendants' steel they do so expressly as 
agents and after submitting the inquiry to their 
Stockholm bouse, who in turn obtain from the 
defendants tho price and terms upon which they 
are prepared to sell. When the agents in London 
have obtained the price and terms they submit 
thorn to the buyers, and if the buyers accept them, 
t hey then sign the contra ct as agents fo r the 

(8) L1911) -2 K. B. 516=80 L, J. K. B. 1117, 

(y) L19121 1 K. B. 222=81 L. J. K. B. 189. 

(10) [1914] 1 li- B. 715=83 L. J. K. B. 661, 


defendants. The agents have never sold any slee* 
manufactured by the defendants except as agents 
and in the manner indicated. They have no 
control over the way in which the defendants 
do their business and have no general anthority 
from them with regard to making contracts." 

It is clear that the learned Lord Justice 
was not considering the question as to 
wliether they had a place of business mere¬ 
ly but as to whether they werecarryingon 
a business, for he says at page 718: 

"If the acts relied on in this case amount to a 
carrying on of a business, there is no doubt tbnt 
those acts were done at a fixed place of business." 

Therefore the sole question for deter- 
mination was whether that which took 
place amounted to a carrying onofa b.osi- 
ness in London and the decision of the 
Court of Appeal was that it did not. In 
Thames and Jersey Marine Insuram 
Co. Y. Societa di Navigazione a Vaport 
del Lloyd Austriaco (ll) the decision was 
adverse to the foreign firm on very strong 
facts. Tho following observations of Buck- 
ley, L. J., seem to me to have some bear¬ 
ing on the present question: 

"The test in each case is to find the answer k 
the following question, does the ageutio canying 
on the foreign Corporation’s business make» 
contract for the foreign Corporation or does lb* 
agent in carrying on tbo ag nt’s own 
sell a contract with tho foreign Corporation' 

These being the principles by which 1 
am to be guided the facts of the prcjcc 
case must be examined. I had before®® 
two witnesses, Mr. Strouts, the 
of the Shipping Department of 
Woodroffe and Co., and Mr. Sunte^ 
partner in the firm of Eipley •'] 
who is in charge of their Cocanw* 


ness . 

They have placed the whole o^ 
relevant facts and doenments 
Court, and their evidence, 
expect, is not challenged iuaoy 1 
I do not think any question 
regard to cargo discharged at 
As a matter of fact hardly 
discha-ged at Cocanada, as it 

exclusively an exporting jg dis- 

chance, any cargo does go thef® * g, 
charged from the ship into lip“ . 
vided by the holders of the buU , 
ing and it is not handled ^ ^ ^Hy 
Bipley and Co. They may 
collect freight and transmit it 
Woodroffe and Co., ^ bav® 

is in evidence that they 
done so. and Mr. Venkatasobba 
not invite me to draw nl»fl® 

hi s favour from anything tha-- ' 

111) .U9U] 111 L. T, 97=80 T. B. B- 
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in regard to cargo discharged at Coca¬ 
nada. The whole discussion ranged 
round the course of business with regard 
to cargo shipped at Cocanada, Ripley and 
Co. made the arrangement to act for the 
Clan Line Steamers with Gordon Wood- 
rofl'e and Co. some ten years ago, and the 
letters evidencing that arrangement have 
been put in. They are themselves fairly 
large shippers. They get commission on 
their own shipments and a smaller com¬ 
mission on other people’s shipments. In 
the important matter of booking space in 
outgoing ships for cargo to be embarked 
at Cocanada it is abundantly clear that 
they have no controlling voice whatever. 
Most of the arrangements for shipments 
are made by the Cocanada merchants 
with Gordon Woodroffo and Co. in 
Madras either directly or through ship¬ 
ping brokers in Madras. Sometimes the 
Cocanada shippers apply to Ripley and 
Co. to get them space on a Clan Line 
Steamer. Ripley and Co. have no autho¬ 
rity to give space even for a box of cigars 
without the previous authorization of 
Gordon Woodroffe and Co. If applica¬ 
tion is made to them for cargo room they 
forward it to Gordon WoodroEfe and Co. 
at Madras, and Gordon Woodroffe and 
Co. generally send what is called an 
engagement form to tlm intending 8hi|)- 
per. If time is short, Gordon Woodroffe 
an 1 Co. telegraph to Ripley and Co. in¬ 
structions as to what atnount of room is 
available for the proposed shipper. The 
course of business is clearly sceti from a 
specimen letter dated 30th August 1010 
relating to S3. Maclaohlan. On receiving 
authorization from Gordon WoodrolTo 
and Co., Ripley and Co. issue a shipping 
order to the shipper. Armed with this 
he takes his goods to the ship, obtains 
the mate's receipt and in due course the 
bill of lading. The bill of lading is 
signed by Ripley and Co,, for the Master. 
Occasionally it happens that goods are 
pat on board in a slightly damaged con- 
■dition. The shippers are, of course, an¬ 
xious to obtain clean hilts of lading and 
can only do so on signing indemnity 
forms. These are addressed to Ripley 
and Co., and a specimen was put in of a 
firm of Vavasseur and Co. Ltd., dated 
2nil May 1917. They also collect freight 
and disburse the ship. Most of the course 
■of business is clear from tho specimen 
account dated 15bh September 1917 
relating to the voyage of the Clan Stuart. 
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Witli regard to tho disbursoiiionts a largo 
portion of them consist'? in imymunts for 
stores su(ipIio>l to tho ship. 

Tho Qvidouco regarding I hcso stores is 
that contracts are inado by Gordon Wood, 
roffe anil Co. with the suppliers at Coca¬ 
nada for certain rates for oacli article in 
the schedule. Ripioy and Co. li ive no¬ 
thing to do with tho fonnation of thoso 
contracts. When the sifp arrives off 
Cocanada, the Capt ti specilies what 
quantity he \\ ants (-( ;li article. Tho 
goods are put on hoard hy tlie coni iMotor 
and Ripley aud Co. pay the bill according 
to the scheduled rates in the contract. 

Three points have been taken for the 
defendants. The first is with regard to 
the hooking of cargo space. It is said 
that in those cases where the shipper 
applies at Cocanada to Ripley aud Co. for 
cargo space and ultimately gets from 
them a shipping order, that constitutes a 
making of a contract hy the CUn [jine at 
Cocanada. It is said that tho fact that 
Ripioy and Co. cannot make tho contract 
without the express authority of Gordon 
Woodroffe and Co. is not t<- the point, 
and Ih ii tho fact remains that they do 
make the contract. Tho contention seems 
to <10 disposed of by the observations of 
Buckley, L. T.. in O’Kra v. Forahacka 
Jeniverks Aktieholag (lO) which I have 
already cited. Even apart from that, I 
think the course of business here shows 
clearly that in the vast majority of cases 
the real contract is made direct with 
Gordon Wuodrolfe and Co. at Madras by 
means of the engagement form and that 
tlio sliip[iing order is a mere piece of 
oliice niachinerv to c irrv out the con- 
tract contained in the engagement form, 
In tho occasional case where the sliipper 
applies so late as to necessitate telegra- 
phic communication to Madras, I think 
that Ripley and Co. are and are recogni- 
sed to be mere conduit pipes to obtain 
the assent of Gordon Woodroffe and Co, 
bo the proposal of the shipper; and I do 
nob think that Ripley and Go. can in any 
real sense be said to make a contract 
with tho shipper. 

The next point relied upon was that 
Ripley and Co. signed the bill of laling 
and it is said that, as they signed the 
contract of affreightment, that is con¬ 
clusive of the matter. The bill of lading 
is no doubt evidence of the contract of 
affreightment and in most oases it is 
practically conclusive evidence of it; but 
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it is never perhaps, and certainly very 
frequently not, the contract of att’reight- 
nicnl itself; see per Lord Braniwell in 
Sewell V. (12) and Scrutton on 

(Jliarlerparties and Bills of Lading, Arti¬ 
cle ‘S. It is not the contract of alTreight- 
merit where there is a charterpaity; nor 
[ think where there is any antecedent 
document undertaking the carriage of the 
goods. In this case it is clear that the 
real contract of affreightment is con- 
tained in the engagement form or in the 
telegram of authorization in the excep¬ 
tional cases where there is no time to 
send an engagement foi ni. T am there¬ 
fore of opinion that tlrere is nothing in 
the fact that Ripley and Co. sign the 
hills of lading to warrant the deduction 
that the Clan Lino carry on business at 
Cocanada. The modern practice of having 
hills of lading signed by the local agents 
rather than by the captain is one of 
commercial convenience, it having be¬ 
come evident that the commercial side 
of (he ship’s business can be better trans¬ 
acted in an office with a proper clerical 
staff than by the master. But suppose 
that this case had arisen in the old days 
when the bills of lading were signed by 
the master who is unquestionably the 
agent of the shipowners, if the conten¬ 
tion on this point for the Municipal 
Council w ere sound, it would follow that 
the Shipping Company transacted busi¬ 
ness within the meaning of the taxing 
Statutes at every port of call at which 
the master of the ship gives bills of 
lading. Such a conclusion to my mind 

is commerciallv too absurd to be ac- 

% 

cepted. 

The last contention on behalf of the 
Municipal Council is a highly technical 
one and is based on that unfortunate 
S. 5, Contract Act. The argument is 
this: Suppose an intending shipper to 
forward through Ripley and Co. a re¬ 
quest for cargo space to Gordon Wcod- 
roffe and Co. at Madras; Gordon Wood- 
roffe and Co. send an engagement form to 
Bipley and Co. at Cocanada, to hand on 
to the shipper. That form contains the 
acceptance and completes the contract. 
And it is argued that as the contract 
only becomes complete when the accept¬ 
ance reaches the shipper, the contract is 
finally made at Cocanada, because Gordon 
Woodroffe and Co., could recall that at 
any moment before it reached the ship- 

(12; L1S85] 10 A. C. 74=54 L. J. Q. B. 126“ 


per: Ripley and Co. acted entirely under 
their orders, and therefore the posting of 
the engagement form at Madras to Ripley 
and Co. was not an irrevocable accept¬ 
ance of the offer. The first thing I 
have to say about this is that there is- 
no evidence that that has ever actually 
been done. Mr. Strouts says that the 
regular thing is to post the engagement 
form to the shipper direct and he knows 
of no instance w here in fact it was sent 
through Ripley and Co. Mr. Ranter says 
that he can recall no actual instance- 
cither, but he says quite frankly that ho 
is not prepared to say that it never hap¬ 
pened and that if Gordon Woodroffeand 
Co. did send an engagement form filled 
in with the name of a particular shipper 
at Cocanada he would, as a matter of 
course, hand it over to the shipper. 
Apart from that question of fact I thinfc 
the argument though superficially ingeni¬ 
ous is really unsound. If such a transac-j 
tion took place I think the only possihk 
inference is that the shipper, who knowK 
that Ripley and Co. have no authority lo[ 
accept or reject until they hear from! 
Gordon Woedroffe and Co., must betakecj 
to liand Ripley and Co. his request to be; 
forwarded to Madras for acceptance or' 
rejection there and nob for aeceptance or^ 
rejection at Cocanada. I think he oay- 
be regarded as selecting Ripley and 
as a mere chancel for ascertaining wM-,, 
ther or no Gordon Woodroffe and 
have accepted his offer in MadrM* 
any case I think that even if this . 
did occasionally happen once ^ Vi 
and did amount, in odd instances, o^ 

contract being technically in ' 

eluded in Cocanada, I ought to 
broader view in obedience to th® , 
thorities and look to see 
stance the business of making con r® 
of the Clan Line was carried , g 
controlled. That was clearly iu ^ ' 

and I must hold that the 
not carry on the business of snip 
in Cocanada. That conclusion ^ 

affected by the fact that their 

put the name of the Clan Liu® on ^ 
office paper and describe thenise 
its agents. More than one case 

that this is an immaterial ni-jQ. 

There must be judgment for tn P 

tiff's for Rs. 50 and taxed ruling 

certify for two counsel and costs 
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Wallis, C. J. and Spencer, J. 

Suhbaraija Gouuilan and others — De¬ 
fendants— Appellants. 

V. 

Muthdijanimal and others — Plainlitf 
and Defendants—Respondents. 

Appeal Suit No. cl 1917, Decided 
on 14th February 1918, against decree of 
Dist. Judge, Trichinopoly, in original 
Suit No. 26 of 1916. 

Will—Devise of share in property in which 
testator had mortgagee's interest and spes* 
succetsionis — Mortgagee's interest passes 
to beneficiary. 

lu a partition betnoen the plaiotiS’s husband 
and his brother a certain Mitta fell tj the share 
of the latter wlio died subsequently. His widow 
mortgaged it to tho plaintifi's husband and his 
three sons, As tlie latter also were the widow's 
reversioners, the plainlid, bis three sons and his 
brother s widow entered into an agreciucnt th.at 
on the widow's death the ^litta was to be divi¬ 
ded into four shares of which tho plaintiJI's hus¬ 
band and his three sons were each to take a 
share. The plaintid's husband who predeceased 
his brother’s widow, devised his one-fourth iliure 
in the Mitta to tho plaintiff ; 

(1) Ilfld : that though the agreementns a'mero 
Hpes sucecssionis was inoperative the devise of 
the mortgage interest of the testator passed by 
his will to bis widow. Lr937U 2,1‘938 C 1] 

(2) That it was a question of the testator's in¬ 
tention as to what be intended to convev. 

IP'9.37 C 21 

M. 0. Parlhasaralhi .in/a)i<jar and 
M. 0. Tinmalaohariai — for Appellants. 

T. li. Venkntaravia Sastri and R. 
Satijamurthi Aii/ai — for Respondents. 

Judgment.—The pliintitT's huahand 
by bis will devised to her his one-fourth 
share in a Mitta, which had fallen on 
partition to his brother and had been 
mortgaged by the brother’s widow to the 
plaintiff’s husband and to his three divi¬ 
ded sons. A further agreement. Ex. C, 
to which the widow, the plaintiff’s hus¬ 
band and his three sons were parties, 
provided that on her death tho Mitta 
should be divided into four shares, of 
which tho plaintiff’s husband and his 
three sons should each take one share. 
The plaintiff’s husband was tlio next re¬ 
versioner and his sons were remoter re¬ 
versioners and they were none ol them 
competent to transfer their reversionary 
interests. Consequently the agreement 
Ex. C was so far void and all that the 
plaintiff's husband had at the time of his 
death was a one-fourth share in the 
mortgage executed by the widow in fa- 
vour of himself and his sons, as he pre> 
deceased the widow. It has been con- 
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tended before us that in tliose circuin- 
stances the tostator'.s mortgage interest 
in tlie Mitta ilifl not [)a3S to his widow, 
the plaintill, under liis doviso of ouo- 
fourth of the Mitta. Tho 1 ’iiiglish cases 
show that in this as in other cases it is 
a (question of tho testator s intention. 
Jarman. Vol, 1. Gh. 12, states it to ho 
clear that a leasehold estate will pass 
under the description of freehold, citing 
Dennad Wilkins v. Kemeys (l). In 
England as pointed out hy Jarman. 
Ch. 21, devise of lands does nob prima 
facie include the beneficial interest in a 
mortgage on the lands because though 
the legal estate is in tho mortgagee and 
passes to his heir or tho devisee under 
his will the heir or devisee is treated as 
merely a trustee for the person entitled 
to the mortgage debt, either as legatee 
under the will,or as a porsonal represen¬ 
tative of the deceased, if it is otherwise 
undisposed of. .Account has to ho taken 
of these considerations in construing 
English wills, and therefore Mr. Jarman 
states that in his opinion it is 

■'not uaivers.illy true that an expies.'? devise of 
land.s, or {wbicb seems to be tho same in effect) 
a devise of all the testator's lands iu a particu¬ 
lar place he baviog no other than mortgaged 
lands there will carry the beneficial interest to 
the devisee, though tbe affirmative has been 
sometimes laid down in very unqualified terms.” 

A recent unqualified statement of this- 
kind is to be found in Halsbury's Laws 
of England. Vol. 28, p. 702, S. 1324., 

In Wooilhouse v. Meredith (2) it was held 
that there was enough to show that it 
did whereas mBmrenw liarlon (Z) it 
was lield that it did not. In India, 
whero tho legal interest is divided bet¬ 
ween mortgagor and mortgagee just as it 
is between lessor and lessee and where 
there is no distinction between realty 
and personalty as to descent the question 
of ascertaining the testator’s intention 
from the terms of the will is loss com¬ 
plicated. In the present case it is ap.[ 
parent from a perusal of the will fchati 
the testator regarded himself as already 
entitled to dispose of the one-fourth of 
the Mitta under the terms of Ex. C and 
intended to do so. It is true that this 
agreement, Ex. C, as to a mere spas suc- 
cessionis was it is now settled inopera¬ 
tive but tbe testator is not likely to have| 
^eep a^re'^qf this. He clearly io teoded 
(1) 11808)'9 EaVt.’sde-lOS E. fi.6l'2. 

(2 11816] 1 Mer. 460=85 E. R. 739. 

(8) 11878] 8 Ch. 171=42 L. J. Ch. 82. 
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{to clispo^o of any interest lie bad in fa¬ 
vour of his widow. The decision of the 
Subordinate Judge was right and the ap- 
peal is dismissed with costs. Time for 
redemption three months from this date. 

S. N./e.k. Appeal ilismissed. 
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Abdur Rahim and Oldfield, JJ. 

K. A. Suhharayaht Nayudii — Appel¬ 
lant . 

V. 

Sundararaja Nayudu and others —De¬ 
fendants. 

Civil Appeal No. 53 of 1917, Decided 
on 5Lh November 1917, against order of 
Sub Judge, Mayavaram, D/- 17th Octo¬ 
ber 191(-). 

Limitation Act (1908), Art. 181—Mortgage 
suit—Appeal against preliminary decree— 
Decree confirmed—Application for decree 
for sale—Limitation commences from date of 

appellate decree—Civil P. C. (1908), O. 34, 
R. 5(2). 

The right to apply for a final decree for sale in 
a mortgage suit arises on the expiration of the 
time fixed for pajment by the original decree 
and the limitation applicable is that contained 
in Art. 181. [P 938 C 2] 

Wbero however an appeal is preferred against 
the preliminary decree, the right to apply fora 
final decree accrues from the date of the appel¬ 
late decree, even though it merely confirms the 
decree of the first Court; 12 I. C. 93 and 41 I. C. 
268, Foil. : .1. I. R. 1915 All. 336, not Foil .; 
16 I. C. 799 ; 31 Mad. 28 aud 15 Mad. 170, Dist. 
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T. V. MiUhukrishna Aiyar for K. S. 
Jarjarama Aiyar —for Appellaot. 

T. Uangachariar, P. S. Vaidhinadha 
Aiyar and 3/. S. Venkatarama Aiyar for 
Respondents. 

Judgment.—The question involved in 
this appeal is one of limitation. The ap¬ 
pellant’s assignor obtained a preliminary 
decree on a mortgage which allowed six 
months for payment of the mortgage 
amount, in default of payment, the pro¬ 
perty was to be sold. The decree was 
passed on 4th August 1910 and the six 
months’ time would expire on 4th Febru¬ 
ary 1911. In the meantime, an appeal 
had been preferred against the prelimi¬ 
nary decree, and the appellate Court in 
the result upheld the decree of the first 
Court on 11th April 1913. The present 
application for a final decree under 0. 34, 
R. 6, Civil P. C., was made on 26th Janu¬ 
ary 1916, that is, within three years from 
the date of the appellate decree but more 
than three years after the expiration of 
the six months from the date of the 


decree of the first Court. The Sobordi. 
nate Judge has held that the application 
is barred reckoning time from 4thFebni. 
ary 1911, the date on which the nix 
months allowed by the original decree 
expired. He seems to have proceeded 
upon a ruling of a Division Bench of the 
Allahabad High Court in Madho Bamv. 
Nihal Singh (l), but that decision hu 
been overruled by a later Foil Benoh 
decision of that Court In.GajadhaT Singh 
V. Kishen Jiwan Lai. (2). There is also 
a decision of this Court to the same effect 
in Nimmala Maha7ikali v. Kallahn 
Subba i?ao’(3). We are inclined to sc- 
cept this view of the law. Thera is d 0 | 
doubt that Art. IBl, Lira. Act applies. 
That article says that every application,! 
for which no period of limitation is pro¬ 
vided elsewhere in Sch. 1, is to be 
within three years from the date 
the right to apply accrues. The qoes-'. 
tioD before us then is, when did the right 
to apply fora final decree accrue to tha 
appellant. No doubt, if there bad 
no appeal preferred against the prolioi- 
nary decree, bis right to apply would 
arise on the expiration of six montoj 
from the date of the original decree. ^ 
there having been an appeal and a deorM 
of the appellate Court, it is that dec 
which is to be enforced. , 

The appellate decree, ordinarily 9^ 

ing, must be taken to supersede thedec 
of the first Court. Farther, 
out by the Allahabad High ^ 

contention of the respondents 
aceepted, there would be more ^ ® ^ 
final decree, which, we do .i« 
could have been within the con 
fion of the legislature. 'i, 5 has 

chariar appearing for ^^enob 

argued that the decision of tw 
of the Allahabad High Court _ 

Court already referred to a" 
and. in support of 
referred us to the case of 
nabha Chetty v. 

(4) , Bamaswami Bone v. -ppaje). 

(5) and Manavikraman v. 

But those cases do not seem to 

any application to the where 

all those cages, the questi^ — 

(1) A. I. R. 1915 All. 336=38 AIL 3 - 


19171 39 All. 641=42 I- C. M- 


19171 411. 0. 260. 
’19121 16 I. 0.799. 

. (51 U90S1 31 Mad. 28. 
(6) U892I L5 Mad. 170. 
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tho origiDal decree lays down a certain 
period of time for the performance of 
certain conditions and that time has ex¬ 
pired whether by reason of the mere fact 
that there has been an appeal and the 
appellate Court has confirmed the decree 
of the lower Court without extending the 
time fixed by the first Court for the per. 
formance of the condition, the time laid 
down by the first Court is to be imported 
into the decree of the appellate Court. 
All that those decisions lay down is that 
in such cases, the time fixed by the first 
Court could not be made part of the 
decree of the appellate Court without 
the appellate Court having expressly 
made it so. We have no hesitation in 
accepting that proposition, but in this 
case the decree-holder has not to perform 
any act for which any period of time was 
fixed by the first Court and therefore it 
is difficult to say how the principle 
underlying tlio decisions relied on by 
Mr. T. Ringacbariar can apply to the 
present case. It was contended that here 
also there was six months’ time given 
for the payment of money by fcho mort¬ 
gagor as a condition precedent and the 
properties could not be sold before tliis 
time expired. Hence it is argue 1 that 
the right to apply under Art. 181, Ijirn. 
Act must be taken to arise after the expi¬ 
ration of thesix months. But this over- 
looks the fact that an appeal had been 
preferred from the decree of tlie first 
Court. Although the appellate Court 
confirmed the decree of tlic first Court 
ultimately the right to apply for a final 
jdecrea must, in our opinion, be taken to 
,accrue from the date of the appellate 
decree, which is the binding decree in 
the matter. 

NVe reverse the judgment of the Sub- 
ordinate Judge ; the petition will be re¬ 
manded to the lower Court for disposal 
according to law. Costa will abide the 
result. 

S.N./r.K. Appeal allowed. 

A. I. R. 1919 Madras 939 
Wallis, C. J. and Spencer, .J. 

Chiravuri Paltaliramaraju — Dofen- 
dant—Appellant. 

V. 

Kallapalli and others— 

Plaintiff and Defendants—Respondents. 

Civil Appeal No. 131 of 1017, De¬ 
cided on 11th April 1918. 
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Hindu Law—Adoption ““Widow adopting 
without bona fide attempt to obtain advice 
of sapindas—Consent of remoter reversioner 
interested in adoption obtained—Adoption 
is invalid. 

An adoptiou imulc by rv Hindu widow without 
a bona fido altemi't to obtain the advico of lior 
hu9hand^s sapind«a>;, ignoring a nearer rever¬ 
sioner and securing the of one more 

remote, is invalid. [l^ 910 C 1/2] 

A Hindu widow made no attempt to adopt a 
son for 15 years after her hu;>band*s doatb but 
on her death-bed adopted her sisier's daughter's 
son with the consent of a remote rever^^ioner who 
was interested iu the adopted boy after sending 
a threatening letter to the nearer reversioner 
that if he did not give bis consent within 21 
hours, she would adopt: 

Hehl: that the adoption was invalid. 

IP9U C 1] 

P. Naraijanaynurthi and P. Raja- 
(jopalan —for Appellant. 

P. Narasimha Row and T. Ranga- 
chnria) —for Respondents. 

Judgment.—The suit was brought to 
establish the plaintiff’s title, as nearest 
reversioner, to succeed to certain im¬ 
movable properties on the death of his 
eldest brother's widow Chinna Achayya 
and to recover possession of the said 
properties together with mesne profits 
and costs. The suit was opposed by de¬ 
fendant 1 a minor alleged to have been 
adopted by the widow with the consent 
of her husband's sapindas three days 
boforo her death. The plaintiff further 
based his claim upon a deed of surrender 
alleged to have been executed in his 
favour by the widow three days before 
tlie alopliou. When the Sub-Registrar 
came to the village on being sent for to 
register this deed, Cliinna Achayya do. 
nied having executed lb and consequently 
it was not registered. It has however 
become unnecessary to decide any ques¬ 
tions as to the genuineness and validity 
of the surrender deed as the plaintiff is 
undoubtedly entitled to succeed upon 
his relationship alone if it be found that 
no valid adoption was made. The case 
both at the original trial and at the 
hearing of the appeal preferred by defen- 
dant 1 who was unsuccessful in opposing 
the suit in the Temporary Sub.Judge’s 
Court, turned upon the second issue, 
whothor Achayya bad authority from her 
husband to adopt, and if nob, whether 
she obtained the assent of the sapindas 
and whether such assent was sufficient 
to validate the adoption. 

There is no evidence that Achayya 
was authorized by her husband to adept 
a son after his death. The only oral 
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cvi.lence cu the point is to be found in 
fiiosUtenients of D. W’s. 5 and G and 
tliat is against tho theory that she had 
her husband’s authority. The adoption 
deed (Ex. l)only mentions that she had 
the assent of one of the Sapindas aod 
the notice to the plainbitY (Ex. 3) con. 

tains a mere assertion that her husband 

at the Mine of his death requested the 
plaintiff to see that an adoption of a boy 
to be selected by his wife was made, not 
that be then and there autborizel her 
to adopt. We may therefore proceed to 
consider the second part of this issue. 

The circumstances under which the 
sapindas were consulted are most im¬ 
portant for arriving at a just conclusion. 

.Achnvva 3 husband died about the year 

1900. lor 15 years she made no attempt 
to adopt a son in order that she might 
perpetuate her husband’s lineage and 
enable him to attain beatitude. Wdieu 
siie was on her death-bed she was taken 
to the liouse of Somaraju, the son of 
another brother of her husband, pro¬ 
bably as the Sub-.Judge observes, to re- 
move her from the plaintiff’s influence. 
While there she was given a written autho- 
nty(Ex. 2)to adopt by Somaraju who isa 
inore remote reversioner than the plain 
ti^BT, and she issued a notice (Ex. 3) to 
the plaintiff threatening that, unless he 
Rave her the necessary authority within 
M hours, she would adopt a son on the 
Btrength of the authority of the more 
remote reversioner. These two docu¬ 
ments purport to have been written on 
the same day (18th December 1915) as 
the surrender deed in the plaintiff’s 
favour is alleged to have been executed 
and it is probable that Somaraju gave hia 

X. 2) even before 
the notice (Ex. 3) reached the plaintiff 
seeing that the plaintiff deposed that he 
did nob get it till late at night. They 
suggest that the widow when dying, was 
very much under the influence of her 
relations, who were squabbling as to who 
should get her property. Finally on 21st 
December she adopted her own sister’s 
daughter s sou, an infant one year old, 
who, as we understand, was not within 
jthe gotra of her deceased husband. There 
lis no question that this child (defen. 
jdant l) was in fact adopted, bub we think 
that the learned Subordinate Judge was 
right in holding that the adoption was 
invalid because there was no bona fide 
jeffort on the part of the widow to take 


1919 

tbs way 


the opinion of the sapindas in 
that the law requires. 

.^n adoption made without such bona 
fide effort is invalid: viAeVeeraBm 
voniju v.Balasuri/a Prasadarao{\). To 
apply the test laid down by the Jodiciar 
Committee in Vellanki Venkata Krishna 
Baa V. Venkata Rama Lakskmi (2), caa 

It be said m this case that there is such 

proof of asssent on the part of the sapin- 
das as should be sufficient to support the’ 
inference that the adoption was made' 
by the widow, not from capricious or 
corrupt motives or in order to defeat the 
interest of this or that sapinda, but upon 
a fair consideration, by what may be 
called a family council, of the expedienoy 
of substituting an heir by adoption to 
the deceased husband. The answer must 
under the above stated circumstances, be 
in the negative. For 15 years, Chinoa 
.Achayya did not take the trouble to do 
anything towards making an adoption. 
In her last illness she seems to have 
made up her mind, or rather in all pro¬ 
bability it was made up for her by her 
sister's daughter’s husband Bangarraja, 
the father of defendant 1, to adopt s 
child out of the family of her own rela¬ 
tion, and do so at all costs. Instead of 
consulting the advice of the nearest 
sapinda beforehand it is clear, to adopt 
the words of Bashyam Aiyangar, J., ii* 
Sulrahnuini/am v. Venkamma{S) 

that she was determined to ignore him 
not care for bis advice or even give 
portunity to advise her." 

The evidence of D. Ws, 7 and 8 tbat 
prior to Ex. 3 Chinna Achayya orally 
asked the plaiobitf for his 
adoption, was righfcJv^ disbelw^®^ by 
Subordinate Judge, as D. 
proved to have been gained over and to 
be an untrustworthy witness and as 
D. AY. 8 was highly interested, being 
the natural father of the adpoted boy. 
Ex. 3 contains a threat of an intention 
to act on the authority of Somarajn, the 
remoter sapinda, in preference to the 
plaintiff if he would not consent 
24 hours, it assumes that the plaintiff 
will not give his consent and that he le 
actuated by the improper motive of 
ting the whole property for himself- As 
the learned Sub-Judge observes, this 
document shows that Ch inna Achayyf > 

(1 A. I. R. 1915 Mad. 316=251- 0-8- _. 

(2 [1876-781 1 Mad. 174=4 I. A. 1 (P- ^-1* 

(3 11903J 26 Mad. 627. 
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^vheo she gave the Dofcioe, had made up 
lier mind to adopt and that she had no 
idea of consulting the plaintitf in the 
matter. The object of getting the con¬ 
sent of sapindas to adoption has been 
declared In Vetiknmmo v. Subrinnonidm 

(4), which was followed in Veukaturnniii 
Raju V. Bapavma (5) to be to get an 
independent judgment on the expediency 
of the proposed adoption, but as observed 
by Seshagiri Aiyar, J., in Adusmnalli 
Krishnaijya v. AAusiunoIli Lukshmipathi 
( 6 ), the widow has no right to assume 
that it would be useless to consult the 
nearest reversioners, who are the natural 
advisers and protectors of the widow. 
There is not much of bona fide consulta¬ 
tion about a threatening letter couched 
in the terms of I2x. 3. We are tlierefore 
jolearly of opinion that in this case there 
,was an absence of any bona fide attempt 
to ol)tain the advice of the deceased hus¬ 
band s sapindas before the adoption was 
made, and it follows that the adoption of 
Idefendant 1 was in consequence not a 

valid adoption. This appeal is dismissed 
with costs. 

S.N./r k . _ Appea l (lismiftaed. 

u) L190713b'>ud73d=3rrT"2nircT 

(5) A. I. u. 1915 Mad. 759=26 I. C. 888=39 
Mad. 77. 

(6) [1913] 82 I. 0. 253. 
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A, Subbu B£io~Plaintiff — Petitionei 

V. 

Parasurama Pattar — Respondent. 

Civil Revn. Petn. No. 1096 of 191( 

Decided on 12 th October 1917, from d( 

cree of Sub.Judge, South Malabar 8 

Palghat, D/. 20ch July 1916 in Sma 

Cause Suit No.363 of 1916. 

LirniUlion Act {9 of 1908). S. 19-Acl 

nowledgment may be exprcM or implied- 

What amounts to acknowledgment illustrt 
xto. 

An acknowledgement of liability which opei 
atesto save limitation under 8.19. Limitatio 

Act.inaybeexpro88aswelU8implied. [POll 02 

a subscriber to a chit fuo 
of the fund asking for pay 
amount due to bi^^ 

dwd of assign 

ment under which you makethedalm. PortL 
1 have baon Issued an injunction order prohibit 
|ng mo from psying the amount to anybody . 
third party named Snndara Bow has sent me 

notice that the amount was due to bjm...you ar 
informed that you must send me the amount a 
Bubicription and I cannot give you credit fo 
•nytbing:' 


Uehl\ that the letter ninonnled to an nc* 
knowledfimenl of liahililv; 'i.") Cnl. HM (/>. r.) 
and 20/. (7.27. .Ij*/'/: 0 M<vl 1 h->: 90 Mn<l. 239 
and 12 I. C. 37M./h'7. [P012C1] 

K. Govimfa Menoii —for Appellant. 
T.P. Raviar.haniirii A/i/iir and .S'/i'rt- 
mma Meuoii —for Ke.'J|)on(l('nt. 

Judgment. — Tho plaintitT's suit was 
dismissed by the Sulionlinate Judge on 
the ground that it was barred by limita¬ 
tion. He held tliat Mx. B did dot con¬ 
tain an acknowledgment of liability. I 
am unable to agree with him. It isnecss- 
sary to state the facts wliich lei to tho 
writing of Ex. B. before deciding who- 
ther it contains an acknowledgment of 
liability. The plaintiff was a subscriber 
to a chit fund of which the defendent 
was tho manager. The assignor of the 
plaintiff was entitled to some money 
from this defendant and the plaintilf’s 
case js that that money was assigned to 
him. Thereupon ho wrote to the defen¬ 
dant a letter asking him to credit to¬ 
wards the chit tho amount due under the 
assignment deed in liis favour and to pay 
him the balance of the subscription 
amount. In reply to that Ex. B was 
written. Ex. B contains these state¬ 
ments; 

'i ou have not shown me tiio dc<’d of assign* 
raent utrfet which you make tho claim. Further 
I have been issued an injunction order prohibit¬ 
ing me from piying the amount to anybody. 

A third pirty named Sundara Row has sent me 
a notice that the amount is due to him.” 

After making these statements, the 
letter goes on to say: 

"The position of aflairs is this. Therefore you 
are informed that you must send me the amount 
of subscription and I cannot give vou credit for 
anything ” 

The question now is whether these 
statements amount to an acknowledg¬ 
ment of liability. Mr. Sivarama Menon 
did not seriously contest the proposition 
that an acknowledgment may be implied 
V express. The judgment of the 

Judicial Committee in Sukhamoni Chow, 
ahrant v. Ishan Chunder Roy {1} s&ys 
that we can spell out such an ao- 
knowledgment provided the liability is 
shown to be subsisting. There is also a 
decision of the Allahabad High Court in 
MeghRaj 7 . Mathura Das (2), where 
the learned Judges point out that a 
liberal construction should be placed 
upon documents purporting to be ac¬ 
knowledgments. My .construction of 
D i s that the writer aoknowled. 

0) C>898'j 25 Oal. 844=26 I. A. 96. 

[3) 11918] 35 AU. 187=201. 0, 27. 
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thiit tho amount mentioned in the 
a'5sif:ntnc-rit l»ond is due and owing, but 
tliat hois unable to pay because no as¬ 
signment deed was shown to him and 
also because there weroeounter-claiinants 
\\ lio claimed the amount for themselves. 
In my opinion Kx. B does contain an ac¬ 
knowledgment of liability. The learned 
vakil for the counter-ijetitioner has 
drawn my attention to several authori¬ 
ties of this Court, but as I read them, 
they do not affect the present question. 
In Venkataramanayi/a v. Bau 

(3). a debtor wrote to say that he had a 
mulgeni right, and it was sought to infer 
from that that a geuoral tenancy was ac¬ 
knowledged, and that therefore achalgeni 
tenancy could be implied, though there 
was certainly no acknowledgment of the 
particular right claimed by the creditor, 
in Periavenkan Udaija Tevarv. Subra- 
maniau Chetty (4) there was no acknow- 
ledgment of any subsisting liability. In 
Andiappa Chetty v. Devarajulu Naidoo 
(5) the debtor wanted to look into the 
accounts and then say whether anything 
was due. 

These and the other authorities quoted 
do not help me in coming to a conclusion 
one way or the other. As I said before, 
Sukhamoni Chowdhrani v. Ishan Chun, 
der Roy (l) is the only case which comes 
near the present one, and in that case 
tho Judicial Committee implied an ac¬ 
knowledgment from the language used. 
In my opinion, Ex. B does impliedly say 
that the debt is due, but that the defendant 
is unable to pay it because of the circum¬ 
stances mentioned by him in that letter. 
In this view I think I must reverse the 
decision of the Subordinate Judge and 
direct him to dispose of the case on the 
merits. Costs to abide the result. 

S.N./r.k. Case remanded. 


(3 

(4 

(5 


[18831 6 Mad. 182. 

[1897] 20 Mad. 239. 

[1911] 36 Mad. 68=12 I. C. 378 
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Sadasiva Aiyar and Napier. JJ. 

Pafrac;iariar—Defendant—Appellant. 

V. 

T.R. if. S. Ramaswami Chettiar and 
an.other —Plaintiffs—Eespondents. 

Second Appeal No. 69 of 1918, Deci¬ 
ded on 25th September 1918, against de- 
cree of Dist. Judge, Trichinopolv’ in An 
peal Suit No. 73 of 1917. 


^ Civil P. C (1908),S. 66 (11-Sail agaiort 

certified purchaser by person alleging tW 

purchase was for his benefit when rmaintain- 
able stated, 

A suit lies to eject a certi6ed purchaser at^ 
Court sale bv a person alleging that the purebue 
was really eOected for bis benefit, if therelielis 
not sought on the ground that the certified pu- 
chaser was only a name-lender for the plaintiff, 
but on certain facts which establish certain 
other kinds of legal relations between the parties 
which entitle the plaintiff to rely on them u 
involving and creating effectual legal claims in 
his favour. [P 943 0 2} 

S. Rangachariar—(or Appellants. 

S. T. Srinivasa Qopalackariar—ioi 
Respondeots. 

Sadasiva Aiyar, J.—Defendant 1 is 
the appellant. The facts found ate that 
he was the paid agent of the plaintiff 
Ramaswami Chetty in the year 1911, 


that the plaintiff obtained a decree 
against the judgment-debtor to whom 
the plaint house belonged, and that in 
execution of that decree the plaint bonse 
was sold and purchased by defendant 1 
with his master's money in his hands 
and for the beneBt of his master (the 
plaintiff) though without the knowledge 
of his master, The sale certifeate was 
issued to defendant 1 and he got delivery 
for his master in 1912. The plaintiff 
afterwards dismissed defendant 1 fio® 
his service. Till such dismissal defen¬ 
dant I’s intention was to hold poss^ 
sion of the house for his master and the 
master adopted and retained thepmeb^- 
On bis dismissal he refused to vaeaW®^ 
the first time and then this s®** 
brought to eject him. The legal 
set up by defendant 1 (appellant. ? 
us) ks that S. 66 (1), Civil P. 0., >8 ® . 
to the suit. That section no 
very widely worded. It says: . 

“No suit shall be maintaibed ^8*'® ..tjfied 
person claimiug title under aporchase 
by the Court in such a manner ae 
scribed on the ground that of 

made on behalf of the plaintiff 
some one through whom the plaintiff cl > 

If the section has to be 
an absolutely literal ^ of 

is very great force in the oonteo i 

the appellant, because on such 
tion, the plaintiff cannot pur¬ 

suit except on the ground that t 
chase by defendant 1 was ro»a® 
on behalf of the plaintiff *®^*jpgto 
agent. The question however s 
be concluded by authority. 

SingkDoodhooriav.GwieKhnnat 

their Lordships of the Friw 

(1) [1873] 19 AV. a. 366=12 B. ' 
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to consider the meaninf* of the correspond¬ 
ing S. 260 of Act 8 of 1859, which pro¬ 
vided that: 

"any suit brought against the certified purchaser 
on the ground that the purchase was made on 
behalf of another person not the certified pur* 
obasor, though by agre ement the name cf the 
certified purchaser was used, shall be dismissed 
with costs.” 

It must be admitted that the section 
of Act 8 of 1859 just now quoted con¬ 
tains the words "though by agreement 
the name of the certified purchaser was 
used,” which do not appear in S. 317, 
Civil P. C , of 1882 or in S. GO of the 
present Code. In construing the provi¬ 
sions of S, 2G0of Act 8 of 1859. their 
Lordships say: 

"They were designed to check the practice of 
making what arc known as becami purchases at 
execuDiou sales, i. e., transactions in which .1 se¬ 
cretly purchases on bis own account in the 
name ot B. Their Lordships think that they 
cannot be taken to aflect the lights of iiiembTs 
of a joint Hindu family, who by the operation of 
law, and not by virtue of anv private apreo- 
mentor understanding, are entitled to treat as 
part of their common property an acquisition 
howsoever made by a member of the family in his 
sole name, if made by the use of the family 
funds.” ^ 


Then we have a recent decision of the 
Privy Council reported Ganga Sahai 
V. Kesri (2). That was decided in a suit 
brought when S. 317 of Act of 1882 was 
m force, and in that ease also their 
Lordships state at p.554 of(/. L.J7. 37 
All.): 


In their Lordships' opinion the provisions o 
that section (S. 317), have no application to tb 
present case. They were designed to create somi 
cheek on the practise of making what are calln 
benami purchases at execution sales for the be 
nefit of judgment-debtors, and in no way aficc 

Isiiid - 


It ia obvious therefore that their Lor 
ships did not consider the omission 

185J (and which I have already referr 
to) from S 317 of the Act of 1882 as m 

Sri- construction of the latt 

Motion. Their Lordships expressly ref 

Voodhooria v. Guneskekunder Sen (] 

decided by the Board in 1873, that oa 

neing also reported in 12 Bengal Law B 
ports 317, The same view of the prot 
Bions of 8. 317, has been taken by tb 
Court in Sankunni Nayar v. Narayanc 
^amludri (3) and Kumhalinga Ptllai 

V 1 : P- 0. 81=87 All. 546= 

0-265=42 All. 177(P.O.). 

(8) 11894] 17 Mad. 282. 


Ariapulra VatJInchi {\). The result of the 
decisions seems to he tiiat if the plaintill 
does not seek n liof merely on the ground 
that the certifiod jmrciiaser was a name- 
lender. but relies upon a certain state 
of facts as establishing certain other 
kinds of legal relations between himself 
and the certified purchaser which enti¬ 
tle him to rely on thoso relations as in- 
yolving and creating olfectual legal claims 
in favour of the plaintill' over the pro-i 
perty purchased, ho could roly on suchi 
facts and circumstances in support of his' 
legal claims. I think especially that the 
facts of the ca.3e in Kumhalinga Ptllai 
v. Ariainilra Padiachi (i) are in princi. 
pie on all fours with this case, and fol* 
lowing tiiat decision, I would dismiss the 
second appeal with costs. 

Napier, J.—r .agree tint the point is 
settled by authority which binds us. 

_S.N.yn.K. .iiypcnl di.tmixsf'ij. 

(1) 13 .Mud. 43r>. ■ 
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Wallis, C. J. and SEsn.aGiui 
Aiyar. J. 

Garuda Defendant—Ap¬ 

pellant. 

V. 

Nerella Muthemma and ef/im—Plain¬ 
tiff and Defendants—Respondents. 

Civil Appeal No. -330 of 1917, Decided 
on 3lst -luly 1918 against decree of Dist. 
Judge, Vizagapatam, in Original Suit No. 
2 of I91d. 

(a) Hindu Law—Debts—Father—Misappro¬ 
priation of trust funds by trustee — Son is 
liable. 

Uuder Iliodu Law lha Bon of a trustco of a 
public eburily is liable for the fiiuds of tho trust 
misappropriated by liis f.ithcr. Tlio fact that the 
father was guilty of a criminal ofiouce dcoa not 
affect tho liability of tb> son. [.F llli C 2] 

(b) Hindu Law—Debts—Father—Avyavaba- 
rika explained. 

An Avyavabarika debt only means a debt not 
opposed togo d morals : 12 /. C. GOJ, Appr.; 32 
Bom. 348, Diss. from. lP-944 0 2] 

(c) Truits—Accounts—Period of accounta¬ 
bility. 

The Courts have a discretion in limiting the 
period for which accounts should be rendered by 
a trustee of public charity. (P 944 0 2 ] 

(d) Civil P. C. (1908), S. 92-Scheme in 
respect of choultry — "Interested” meaning 
explained. 

Id a suit for settling the scheme of a public 
choultry, the residents of the locality where the 
choultry is situate and who are also members of 
the commuuiiy for whose benefit the charity was 
founded, are persons having an "interest” in the 
charity within the meaning of 8. 92 , Civil P, 0 . 

[P 944 011 
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p, X-n.fyiniarnHrthii—ioY Appellant, 
r. h'<ivies'im —for llespondents. 

Judgment. — This is a suit for the 
removal of defendant 1 from trusteeship 
ill a certain charity and for settling a 
scheme of management. The District 
Judge directed his removal and framed 
a scheme. In appeal to this Court a 
large number of questions were argued. 
Wo agree in the main with the conclu¬ 
sions on facts come to l)y the learned 
District Judge. W'e hold that there was 
a dedication of the choultry to charity 
under Ex. E. We see no vagueness in 
the trust deed and we further agree with 
the District Judge that the whole of the 
choultry, not simply a portion of it, was 
dedicated to the charity. 

Mr. Narayanamurthy argued two ques¬ 
tions of law, on which it is necessary to 
jsay a few words. We do not agree with 
[him that the plaintiffs are not entitled 
|to institute the suit under S. 92, Civil 
’P. C. They are residents of the locality 
|in which llie choultry is situated and are 
imemhers of the community for whose 
Ibenefit the charity was founded. In our 
•opinion, these facts give them sufficient 
jinterest to institute the suit. The second 
question rel.ites to the liability of defen¬ 
dant 1 for the applicition of the funds of 
the charity by his grandfather and father. 
It was strenuously argued before us that 
defendant 1 is not liable because his 
father and grandfather must be deemed 
to have criminally misappropriated the 
funds. The facts are, the grandfather 
or some time conducted the charity. 
Later in bis life, he neglected it and 
appropriated the income to his own use. 
The father, who was under the deed of 
trust entitled to the office of the trustee, 
never applied the income for purposes of 
charity. In our opinion the exceptions 
contained in the text of Dsanas quoted 
by Vijnaneswara do not cover the present 
case. 

After enumerating in the same language 
as the other Rishis the categories of 
lather's debts for which the sons are not 
liable, Usanas and Yyasa add a supple, 
mentary category of debts which are 
Avyavaharika and Vijnaneswara follows 
them in this. There has been much 
difference of opinion as to the meaning to 
be given to this word. Literally it means 
not usual or business like, but having 
regard to the context and to the fact that 
this category was introduced by these 


two Rishis alone as supplementary to the 
categories given by the majority of the 
Rishis, most of which relate to debtsol 
an objectionable character, we agree with 
Mookerjee, J., in Chakouri Maklon v. 
Ganga Proshad (l) in preferring Cola 
brook's translation “not opposed to good 
morals.” The decision in Durbar Kkacm 
v. Khachar Harsur (2), strongly relied 
upon by the learned vakil for theappel. 
lant, seems to have been doubted io 
Pamkrishna Trimhak v. Narayan Shiv, 
rao Aras (y) and has not been accepted as 
good law in Chakouri Jilahton v. Ganga 
Proshad (l) and in Sumer Singh v. Lila, 
dhar (4) and Venugojyal Paidu v. Bama- 
nadhan ChetUj (5). We prefer to follow 
these latter decisions. At the same time 
we are not prepared to say with Sadasiva 
Aiyer, J., in the latter case that every 
obligation; 

'■ which is supportable as valid by legal arpi- 
ments and on which a right could ba esUbliahel 
in the creditor's favour in a Court of justice" 
will be binding on the son. It was t^ 
duty of the trustees to collect the income 
and their subsequent misappropriation ol 
it does not affect the liability to account 
which they incurred by reason^ of the 
collection. The fact that the misappro¬ 
priation amounted to a criminal offencj 
appears to us to be irrelevant, inooj 
opinion the son is accountable for thej 
misappropriation of the trust 
his father and grandfather. The su e 
distinction drawn between 
and debts by Mr, Narayanamarti/"O" 
not commend itself to us. 
question is whether defendant 1 ® 
be held liable for all the coUeotw®® » 
accounted for by his predeo®**®^ 
succeeded to the office of 
years before the suit. Hit 
oeeded to the trusteeship in 
the manager of the family and 
charity until 1914. In our (.y 

fendant 1 should be made , jt 

collections during the last 13 y®*,.' g. 
is not denied that Courts l .j, 

tion in fixing the period for 
counts should he rendered. In gjy 
General v. Exeter, Mayor oj 
Thomas Plumer, Master of 
sftid* 

’ 19121 39C*I 062=121. <^609. 

;i908l 92Bom. W8 ^ - -qi 

,19161 40 Bom. 126=3^ I* 

119111 S3 All. 472=9 I. 0. 62^ q Y()5-:Sl 
A I. R. 1914 arad.654 srULO-<'«' 

Had. 458. 

(6) [1822] Jaoob 448. 


1 ) 

2 ) 

s: 
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“It has, I think, beeo properly stated on both 
sides that tliero is no fixed limit of tiiuciadirect* 
iogau account against a trustee of a charity. 
Notwithstaudina the case which h.as been cited 
from a very inaccurate book, the statute of limi¬ 
tations is not the rule .... It does not however 
follow that relief will be given aftorngrc.itlcngth 
of time, it being the constant cour-c of Courts of 
Equity to discouragestale dcmaud>;cvcQ iu cases 
of fraud, in which, if recent, there would have 
been no doubt, lapse of time has induced the 
Courts to refuse their interference. In cases of 
charities this priuciple has often been acted on. 
When there has been a long period, during which 
a party has, under an inu-cont mistake, misap¬ 
plied a fund, from the laches and neglect of 
others, that is .from no one of the public setting 
him right, and when the accounts have iu con* 
soiuence become entangled, the Court, under its 
general discretion, consideriug tho euorraous 
expense of the inquiries, the great hardship of 
calling uoon reprcsiniativos to refund wliat 
families have spout, acting on the noiioucfits 
being their property, has been in the habit, 
while giving the relief, of fixing a period to the 
account " 

Iq tli6 present casoOofentlant Is grand¬ 
father and father had been left in the 
sole enjoyment of the charity properties 
without being called upon to ac 3 ount for 
their administration. Defendant 1 him- 
self has not been sliown to have been 
benefited by their conduct. In these 
circumstances wo have decided to fix 12 
years as the limit of time for which ac. 
counts should be rendered by defendant 1. 
Subject to this modification the appeal 
will be dismissed with costs of the plain- 
tiffs to come out of the charity. We 
may mention Hut in the framing of the 
Bclierna, delen lant I mav be nominated, 
U otherwise not disqualified, to be one of 

ths trQstd 63 of tlie chariby., 

S.n./r.k, Decree modified. 

A. I. R. 1919 Madras 945 

Abdur Rahim and Napier JJ. 

Mappillai Kadir Eowther-?Qi[t.ioner. 

Emperor—Opposite Party. 

/"I ' * I T, — of 1917 and 

Criminal Revn. Petn. No. G51of 1917, 

Decided on 26th February 1918, from 
order of Sess. Judge, Mvlara, in Criminal 
K 18 C. Pe-tn. No. 49 of 1917. 

Criminal P. C (5 of 1898), S. 499 - Bail 
bond not mentioning date of eppeerance in 
portion filled in eurety but mentioned in 
portion signed by acoused— Bail bond must 
be read as a whole and is not invalid on that 
account. 

Ad accused persoa» who was committed to take 
bis trial at toe Sessioos Oouri, was released oq 
bail. The bail b^od wss in form No, 42, Ori« 
miaal P. O., the accused bindiag bimeelf to ap* 
pearattae Sessions O^urfr on a specified date. 

1919 M/119 & 120 


Below his signature was tlio undertaking by tlm 
surety that ho shall cause tho acciised’n appear¬ 
ance at the Sessions Court for tho lrj,il, and that 
iu cas3 of the accused making default, ho shall 
be liable to forfeit tho amount of the security. 
The latter declaration did not however mention 
the d.ilc for accused’s appearance. The accused 
hiving mido dolnult, the security was forfeited. 

JJeld: that tho bail bond should be read ns 
one document aud tho undertaking by tiio surely 
should be roid a^ referring to the date menli med 
in the portion of tho bond signed by tho accused 
and that ihereforo the bond was rightly for¬ 
feited for accusca’s default of appearance. 

[P04GC 1) 

T. M. Krishnasami Aii/ar — for Pefci- 
tioaer. 

P. li. Narai/anasayni Aiija }—for tho 
Crown. 

Order.—The petitioner stood bail for 
a person charged with an offence under 
S. 395, I. P. C., in the sum of Rs. 0,000. 
The bond is in form No. I’J, which is in 
accordance with S. 199, Criminal P. C. 
llio hond was taken when tho case was 
commictoJ to tho Sessions, and tho part 
of the hond signed by the accused states 
that ho undertook to appear on Isb No- 
vomber 1917 at the Court of Session at 
Madura to answer a charge again«5t him. 
The part which is signed by the petitioner 
is in these words : 

“We jjiiitly and severally herebv declare our¬ 
selves .and cacli of us sur-itios for the said Al.ag- 
appa Tov.iq that bo shall attend Court every day 
of the pr' limioary i'jquirv, and as the case has 
been seotfor trial to toe Sessions Court, Malura 
that he shall apr>ear b;>ore tho said Sessions 
Court, to answer t>ie chargj against him (tbe 
words in the printed book “should the case bo 
sent" bei.ig a mistranslation) and in case of bis 
making default th-Tvin, we bind ourselves to for¬ 
feit to IIis Majestv the King-Emperor of India 
tho sum of R-s. 1,000.’’ 

By some oversight apparently, the 
words in the form as given in the Code 
“that be shall attend Court every day of tho 
preliminary inquiry” 

were left standing though the case had 
already been committed. But the nest 
passage makes it clear that the case had 
been committed to the Sessions Court. 
Tbe result would be that as the prelimi- 
nary inquiry was over, the undertaking 
that the accused shall attend Court dur- 
ing the preliminary inquiry must be trea¬ 
ted as surplusage, but tho undertaking 
that tho accused shall appear before the 
Sessions Court to answer tbe charge 
against him still remained. The data 
when the accused was to ^ppeai*at tha 
Sessions Court is given in that part of 
the bond which is signed, by tbe accused. 
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The argument before us of the learned 
])lei.der for tho lictitionor is that we must 
neat the portion signed by the accused 
and llie portion signed by the petitioner 
as two separate bonds quite independent 
of each other, and must be read one with¬ 
out reference to the other. That is not 
a sound ccutention. The bond is in ac¬ 
cordance with the form given in S. 5, 
Criminal P. C., and it is clear that it is 
to be regarded as one document. That 
that was the intention of the legislature 
is to be gathered from the terms of 
S. 499. for it speaks only of one bond to 
1)0 signed by the accused, and if he is re¬ 
leased on bail, to be signed by the sure¬ 
ties. No doubt the word is "and" not 
"also,’’ but the moaning is perfectly 
plain. That being so, the surety who 
stands bail must bo taken to know the 
date on which the accused has under¬ 
taken to appear, and if the accused does 
not appear, tho surety bond is liable to 
be forfeited. 

Tire case in which the question arises 
was fixed for trial at the Sessions Court 
on 1st November 1917. But the accused 
did not appear on that date and the case 
in which other persons were also impli- 
cated had to be proceeded with in tho ab¬ 
sence of the accused for whom the peti. 
tioner bad stood bail. The petitioner 
however produced the accused on 6th 
November, but his undertaking was that 
the accused should appear on the first, 
and as he failed to do that, the bond was 
rightly forfeited. Wo have been asked 
to reduce further the amount forfeited : 
but, the Sessions Judge taking into consi¬ 
deration that the case had to be tried 
over again and evidence of the witnesses 
recorded, some of whom had to come 
from distant parts, thought that the peti. 
tioner should forfeit at least half the 
amount of the bail. We are not prepared 
to say that he has not exercised his dis- 
crebion properly. The petition must be 
dismissed. 

S.N./fi.K. Petitioji dismissed. 

A. I. R. 1919 Madras 946 
Seshagihi Aiyar and Phillips, JJ. 
Sujir Banhunathaiya — Defendant— 
Appellant. 

V. 

Sobina SaWanJia—Plaintiff—Respon¬ 
dent. * 

Second Appeal No. 489 of 1918, Deci¬ 
ded on 6th December 1918. 


(a) Mortgage—Moveablea — Conlracl de¬ 
barring redemption — Mortgage can be re¬ 
deemed—Principles embodied in Traniferof 
Property Act are applicable — Tranifer of 
Property Act (1882), S. 60. 

In India though there is no express law with 
reference to moveables, the principles embodied 
in the Transfer of Property Act are generally ip- 
plicable to them. fP 917 C i) 

A mortgage of moveables can, notwithstanding 
terms debarring redemption, be redeemed if the 
transaction was in its inception a mortgage: 13 
JU. I. 500, Expl. LP947C11 

(b) Deed—Construction. 

In construing documents Courts should be 
guided in the first instance by the language of 
the document and by the facts of the particular 
case. [P 946 02] 

B. Sitarama Row a.Ti^ Ramanath Sujir 
—for Appellant. 

K. Y. Adjga —for Respondent. 

Judgment.—Although a large number 
of decisions were quoted before us, we 
think that on a question of constraotion 
we should be guided in the first iaJtsDoe 
by the language of the instrument andby 
the facts of the particular case. There 
are circumstances in this case which jus¬ 
tify the view taken by the Courts below. 
In the first place, the conveyance is not 
an absolute one. The document b^ine 
and ends by saying that itisaconditiocal 
sale; secondly, there is a provision for 
payment of interest and the loan is spoken 
of as principal. Thirdly, the mortgagor 
is asked to pay the premia. Further 
there is no provision for recopyeyance 
even and lastly there is a provision tot 
obtaining a receipt on payment « 
loan. All these ciroumstanoes -bJ 
that there is the relationship of , • 
and debtor and also that of .v. 
lity between the parties. We p * 
Courts below held rightly that tn® 

was a mortgage. . a «inte- 

Mr. Sitarama Rao then rawed a 
resting question on which bbere 
much authority in India. He argu 
the Judicial Committee enunciate 

Patttabhiramier v. tc 

ken (l) a general principle of 

all Indian mortgages, whether t Y 

realty or of personalty, given 

tract between the parties should Mgi 

effect to and that the rule y 

gage” ought not to be ° 

But in T:\ambusawmy Moodetiy • 
sain Bowthen ( 2 ) this jnaf ™ J i( 
modified to the extent of goce 

parties had contracted, 

(1) [1869-70] 13 M. I. A. 660—15 

(2) [isVe'-TS] 1 Mad. 1=3 I. A. tlH 
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the Madras course of decisions, Pattahhi- 
ramiery. Vcncatrow Naickcn {l) would 
not govern those transaction?. The Board 
further intimated that the legislature 
should settle the law. The legislature 
did enact the Transfer of Property Act in 
1882, but the provisions were limited to 
immovable property. The learned vakil 
argued that as no express law was passed 
relating to the pledge of moveables, Pat- 
iabhiraviier v. Vciicatroiv Naicken (l) 
should govern the transaction. It must 
be remembered that the above case rela¬ 
ted to immovable property. There is no 
ground for .presuming that the Judicial 
Committee intended to enunciate a rule 
applicable to moveable properties also by 
that judgment. Again, the rule in England 
seems quite settled that in the case of a 
pledge of moveables the right of redemp¬ 
tion would subsist notwithstanding any 
contract to the contrary. This was for. 
cibly illustrated in the case of the mort¬ 
gage of policies in Salt V. Marque-'i of 
Northampton^). There it was held that 
notwithstanding a construction that after 
the death of the mortgagor his legal re- 
presentatives should have no right of re¬ 
demption, the clause was held to be in- 
[operative. In India, although there is no 
{express law with reference to moveables, 
jthe principles embodied in the Transfer 
of Property Act have generally been ap¬ 
plied to them: vide ^ahamaya Deli v. 
Uaridas Haidar (4). Therefore if we are 
to invoke the aid of justice, equity and 
good conscience in dealing with such 
cases, whether we apply the English law 
or accept the analogy of the Indian law 
relating to immovables, the result is that, 
notwithstanding terms debarring redemp.! 
tion, the mortgage can be redeemed if the 
■transaction in its inception was a mort- 
'gage. We think it is undesirable to place 
moveables on a different footing fromim. 
movables on a matter like this- For all 
these reasons we condrm the decree of 
the District Judge and dismiss the secood 
appeal with costs. 

s.n./r.k. Appeal dismissed. 

(8) 118921 A. C. 1=61 Lrj.'chTig! ' 

(4) A. I. B. 1915 Csl, 161=42 Cal. 465=27 
I. C, 400» 
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Sl’ENCl l; AM) KI.-ISIINaN, .TJ. 
Chavadi Hmiiasamia J’illai —Poti 
tioDOi—Apiiellant. 


V. 

^ enkatef^wara Ai!/>ir and oUn-rs — 
Respondents. 

Civil Misc. Ap)ie.ah aos. 197, etc., of 
1917. Decided on 2;Jni .Juiy IDls. against 
orders of Dist. Judge. Tinnevelh , I) . 
22nd January 101/ in Original Petns 
Nos. 628. 026. G30 and 633 of lOKi. 

(a) Provincial Iniolvency Act (1907) Ss 22 
26 (2} and 46 (4)-Appeal-DQte of order 
and last day should he excluded. 

In compuiiQg the pariod limited for appc<ils 
under the Act, tbo principles ofSs, 9HudI0 
(^eucral Clauses Act should be applied i e the 
date on which the act appleacd agaiu.st is done 
and the last day, if dies non, should be excluded. 


(b) Provincial Insolvency Act (18971, Ss. 
22 and 26 (2)—Applications under S, 26 (2) 
are not governed by S. 22. 

Ari^licalion^ Under S. *20 il>) are i 5 ot gevt i ned 
b} too rule of Jiiiiitalion coiUainod in S 

p ■ 4- 

1. M. inJumswawt Aiyaj —for Appel¬ 
lant. 


C. V. Ananthakrishna Aiyar, K.P. 

Gurusami Aiyar, A. Subbarama Aiyar 

and K. S. Sankara Aiyar—hr Resnon- 
dents. 

Judgment.— It is argued that these 
appeals are barred by limitation on the 
a L r * that, as the general provisions of 
the Limitation Act have been held not to 
apply to appeals under S. 46, ProvI, 
Jusol. Act, the date upon which the order 
appealed against was made and the Sun¬ 
day upon which the ninety days allowed 
by S. 46, expired, cannot he excluded. 

46. Cl. (4) merely declares that 
ninety days shall be the period of limita- 
tion for appeals to the High Court with, 
out specifying the method of computing 
that period. S. 9, General Clauses Act 
does not directly apply to this section in 
which the words from” and "to” do 
not occur. Nevertheless we think it was, 
intended that the computation should be' 
done as It is usually done in appeals 
under other Acts, seeing that no other 
method IS prescribed, that is. that ninety 
days should be reckoned from the date 
of the order appealed against. We must 
therefore apply the general prinoiplft 
contained in S. 9 under which the day 
on which the act appealed against is done 
18 to be excluded. 

Farther under S. 10, General Clauses 
Act, 22nd April which was a dies non, 
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riiu-fe }ic cxcluilel. and ib is unnecessary 
r-sort to S. 4. Lim. Act, for this i-ur- 
poso. It was also argued that the ap¬ 
plication to the District Court itself was 
barrel by limitation under the twenty- 
oue (lays' rule in S. 22, Provl. Insol. Act. 
■But wo observe that tlio application to 
ithe District Court was not an appeal 
lagainsb any order passed by the Otlisial 
|Uecsiver bub was one to the Court to take 
action under S 26, Cl. (2). On the merits 
wo are of opinion that there was sufficient 
causa for the petitioner’s vaki! failing to 
attend on the date of hearing, if the facts 
stated in his affidavit which have nob 
been controverted are true. The peti¬ 
tioner could not he expected to proceed 
with his application, which involved 
certain complicated matters of lavv and 
fact, unaidec. 1 , and he might have been 
reasonably given some time to engage a 
fresh vakil. We think that when the 


Chcttiar v. Krishna Vathiyar (]) does 

not apply, as the agreement before decree 

in that case was to the efifect that a 
decree was to be passed but the decree 
so obtained was not to be executed. 
The question, whether there was ao 
agreement which prevented a decree 
itself being passed in the suit, cannot be 
gone into in execution. The former 
decree, however as against the respon. 
dents 4 to 7 (defendants 5 to 8 } has been 
set aside by the decree in a fresh suit. 
On this ground this appeal is dismissed 
against them. As regards respondent 3 
{(defendant 4) the appeal is adjourned 
till the disposal of the Second Appeal 
No. 101 of 1917. 

S.n./r.k. Order accordingly. 

(1) [1917] lOJIad. 2 33 =37 1. 0. 836. 

A. I.R. 1919 Madras 948 (2) 


•facts became known on the petitioner's 
application to the District Court to res¬ 
tore his petition to tile, the District 
.Tudge should have allowed his applici- 
tion on such terms as to costs, etc., as 
bo thought proper. We set aside the 
Judge’s order of 22nd January dismissing 
the appellant’s petition and direct the 
Ju(ige bo bake it again on his file and dis- 
^jose of it according to law. The appel¬ 
lant will boar his own costs and the 
xosponclonts' costs in the District Court 
up to date. Costs in this Court will 
abide and follow the result. 

S.n /r.IC. Appeal allowed. 

A. I. R. 1919 Madras 948 (1) 

Sadasiva Aiyar and Napier, JJ. 

Doraisami Moopan —Appellant. 

V. 

Subhalakshmi Palayee Ammal and 
oifiers—Respondents. 

Appeal No. 26 of 1915, Decided on 
17th December 1917, against the Appel- 
late order of Dist. Judge, Tanjore, in 
Appeal Suit No. 156 of 1911. 

Execution—Decree binding—Executing 

Courtcannot go behind decree. 

A Couili caaaob, in execution of a decree, 
enquire into the existence of a prior alleged 
agreement between the parties that no decree 
should ba passed in the suit: 87 /. C. 836 Dist, 

[P 948 G A] 

Judgment.—The agreement in ques¬ 
tion was not to further prosecute the 
«uit, that is, not to obtain a decree m 
the suit. The decision in Chidambaram 


Phillips and Kumaraswami 
Sastri, JJ. 

A. Th i aga raj a A i yar—Defendant" 
Appallaut. 


G. Kamaswami Aiyar and others-" 
Plaintiff and Defendants—Respondeote. 

Second Appeal No. 1648 of 1917. Dfl- 

cided 00 14th August 1918, against tb® 
decree of Dist. Judge, Tanjore, in Appc" 
Suit No. 495 of 1916. 

(a) Transfer of Property Act ( 1882 ],S. W 
—Mortgage suit—Deposit made •ft**' 
tution of suit is invalid. 

A deposit under S. 83 is invalid if ® J. 
the institution of a suit by the 
exception to the rule is made in bt 

ing a mortcagor to deposit the ^-.ntion. 

receives notice of the suit but after R* n ii 

[P 948 0 2; P 945 ^ 

(b) Transfer of Property Act 

—Suit instituted—Mortgage money 
costs of suit. . 

Obifer—Where a suit on a mortgage n 
instituted, the mortgage amount wil 
the costs of the suit and even if a 
be made after suit, it must include q u 

Ramachandra Aiyar for S. 

Aiyar and P. N. Nageswara Aiy^ 

Appellant. , . ugg. 

A. V. Visioanatha Sastn 

pondents. ^ „ Vaf* 

Judgment.-In ' be\i 

singa Mahapatro (1) it p 
that a deposit under S. 83, 
was invalid if rnade In ^' 

(1) U911J 33 ilad. 209=10 L 0- 


1919 


Rama Row v. Sivanauayaka Madras 9lr» 


after the institution of a suit hy the 
mortgagee in ancthor Court, and the 
Judges who decided that case were of 
opinion that the same principle would 
apply in the case of such a deposit in the 
Court where the suit had been instituted 
and that tlie deposit sliould be made 
under 0. 26, Civil P. C. ^Ye respectfully 
agree with the reasoning in that case 
and can see no reason for making any 
exception in favour of allowing a mort- 
gagor to deposit the money before he 
receives notice of the suit but after its 
institution. When once a suit has been 
instituted, the amount due on the mort. 
gage cannot be ascertained until the 
decree is passed providing for interest, 
costs, etc., for we think that costs must 
also bo included in the amount remain¬ 
ing due on tho mortgage within the 
meaning S. 83, T. P. Act. and we are 
supjiorted in this view by the decision of 
this Court in v, Komaudur 

Narasimha Charlu (2), which interpret¬ 
ed similar words in tho repealed S. 90. 
to include costs. This is an additional 
argument in favour of holding that a 
deposit under S. 83 T. P. Act is invalid 
if made after institution of a suit by the 
mortgagee. Even if such a deposit could 
1)0 made the amount deposited did not 
include costs and consequently there was 
no deposit of the amount due on the 
mortgage, which would he effectual to 
stop the running of interest. The effect 
of the deposit on the running of interest 
has been the only point argued in this 
second appeal which must be dismissed 
with costs. 

S.N./r.Kj__ Appeal dismixsed. 

{• 1 } lia071 30 Mad. 404. ~ 
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Spencer and Kri.shnan, JJ. 

Mnjidavilli Rama Petitioner- 

Appellant. 

v. 

Sivanarayana and of/jers—Counter' 

Petitioners—Respondents. 

Appeal No. 54 of 1917, Decided on 
2Gth July 1918, against order of Sub- 
Judge, Cocanada, in Execution Appeal 
No. 805 of 1916 in Original Suit No. 43 
of 1914. 

Civil P, C. (1908), S». 47 and 151-Exe¬ 
cution of decreet—Diapute between auction- 
purebatert under different decreet—Applica¬ 
tion bj purebater of fractional share to 
restrain purebater of whole property from 
taking potteation ia not one under S 47— 


Inherent powers under S. 151 cannot be 
exercised Remedy is lo bring suit for 
partition—Proctice - Revision. 

Tbo purcli:i-i'r i'( ;i friictificil sli.arc of property 
in (xcentif n of ;i il-cico api lied to r<s(r:iin tlio 
I iiicliiisrr of the eiilii'o pn-i'orfy iTuder a’jtither 
(lit'fL’o ffiiii lakiii't |a.--(S'ioij of tl'o wlirdc pro¬ 
perty iiii.itr S>. .j; and lil. ThoCoiiit gMiiltd 
tbo pru I f. On app tiI: 

lli'hl: (1) tli.-it as llio jarl.ie< wrro alictioii-piif- 
cbai-er.s ntder drfierenl drciio,-, ilio petilion rlid 
not lie under S. 47: lliat tl.e (J..nrl liad lu- 

ini crent jnrisdivnion lo ]a" lli.- ruler undi r 
S. 151; {; 1 llmt tbe petiiioner’s rtmedy wa- tc 
bring a suit for p.-iriilion and delivery of tl.c 
fractional share purchased by him; IfO }hiu. i'.c 
aud UO I. C. 1170, Foil, f.j^ no appeal lay 
agaiu^t the order is S. 47 did not .ippiv. 

[P 949 C 

The High Court liowevcr in tho interests of 
justice coiiverlcd the appeal into a petiliou for 
revision and set aside tlie order. [P 050 C 1] 

T.Iiamachandraliao and M. Punisho- 
Uiama Kaidu —for Appellant. 

li. Naraximha ]\ao and C. Savihaxira 
for Responlents. 

Judgment.—Petitioners in tho lower 
Court were auction.purchasers of an un- 
defined one-third share In items 2 to 5 
iu question here. The counter-petitioners 
purchased the whole of these properties. 
Petitioners asked that the counter, 
petitioners should he restrained from 
taking possession of the whole of the 
properties and should he allowed to take 
joint'jiossessionof only a two-thirds share 
on the ground that one-third had already 
been sold to them. The application was! 
made under Ss. 47 and 151, Civil P. C.. 
Such an application clearly decs not lie 
under S. 47, as the petitioners and 
counter, petitioners arc not parties to thcl 
same suit or represental ives of such' 
parties. They are auction-purchasers inj 
Court auction under two ilifforentdecrees. 

We do not think S. 151 applies either.' 

It is not shown that tho Court had any 
inherent power in this matter. Peti-r 
tioners remedy was to bring a suit for 
j)artition and delivery of their one third 
share; see Yelumalai Chettij v. Sri. 
nivasa Chettij (l) and llaxxaii Ammai 
Ribi V. Ismail Moideeii Rowthar (2). 
There is no allegation that petitioners 
have already obtained joint possession of 
their share, If they had, they oan re¬ 
main in possession till an attempt is 
made to remove them. There is no legal 
provision under which the lower Court's 
order could be justified at this stage I 
On our view that S. 47, Civil P. C. doesi 

ID 119061 29 Mad. 294. 

(2) (1915] 29 I. 0. 976. 
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not aiiply, no appeal lies to this Court, 
but we have decided to treat the appeal 
petition as one for revision under S. 115, 
as we thinic this is a fit case for inter, 
ference under that section. The order 
of the lower Court must be sot aside and 
the petition dismissed with costs in the 
lower Court. Each party will bear his 
own costs here. 

S.N./p.K. Onler set aside. 


A. I. R. 1919 Madras 950 

AYLiNTr and CoUTTS-TROTTI-n, JJ. 
anamatti Satteraju —Plaintiff—Ap¬ 
pellant. 

V. 

Vsollapratjada Pallamraju, and others 
—Defendants—Respondents. 

Second Appeal No. 931 of 1917, Deci¬ 
ded on 20th March 1918, from decree of 
Sub-.Tudge, Cocanada, in Appeal Suit 
No. 92 of 1916. 

Contract Act (1872), S. 239—Vessel used 
to earn freight—Co-owners of vessel are 
partners. 

Co-ownei.s of a vessel are not, as such, part¬ 
ners, but only tenauts-in-common, but if the 
vessel is put to use to earn freight, the co-owners 
become partners in the employment. [P 9-50 C 2] 

.1. Knshnaswami Aiijai —for Apnel- 
lant. 

P. Naraijanamurthi — for Respon- 
dents. 

Judgment. —In this case the plaintiff 
sued for a decree for the dissolution of 
his partnership with the defendants and 
the learned Sub-Judge dismissed the 
plaintiff's suit on a point taken for the 
first time in his Court, namely, that the 
suit was not maintainable as, assuming 
the facts alleged in the plaint to be true, 
there was, in law, no partnership. 

These facts were contained in paras. 3, 
4 and 5. Fara. 3 says that the plaintiff 
and defendant 1 entered into an arrange¬ 
ment in or about December 1907 to con- 
struct at their joint expense a boat and 
another smaller boat attached to it, the 
plaintiff making certain advances towards 
it, among certain other stipulations 
which need not be gone into in detail, 
and agreeing that the licenses, when the 
boat was completed, should be taken in 
the name of defendant 1, that the boats 
should be plied for hire, that defendant 1 
should keep the accounts and that net 
profits and losses derived from the user 
of the boats should be shared equally 
between the plaintiff and the defendants. 
Para, 4 sets out the amount advanced by 


the plaintiff towards the capital aod 
para. 5 states that defendant 1 had been 
letting the boat for hire and managing 
the whole business and had earned large 
sums of money by way of profit from her 
use, for which he had not accounted to 
the plaintiff. 

Now, the learned Subordinate lodge, 
having perused a section in Lord Lindley 
on Partnership on this extremely difficult 
subject, apparently has come to the con¬ 
clusion that people who own a ship in 
common in no circumstances are part- 
nors. The law of England no doubt ie 
that a mere part ownership of a ship 
does not constitute the relation of a 
partner. That is clearly stated in all 
the books and in- all the cases. And there 
is no doubt that S. 239, (Contract Act, has 
tended to import into the law of this 
country some of the very fine distinctions 
derived from the law of England, where 
special reasons of public policy led to 
the making of these close distioctiona 
between mere co-ownership and co-part¬ 
nership in regard to the vessels. Although 
it is quite true that the co-ownership ie 
a vessel does not constitute the relation 
of partners but merely that of 
common, yet when the ship begins to « 
put to use, to earn freight, a very diffe¬ 
rent state of things exists. Abbott on 
Merchant Shipping, Part 1, Oh. 3, P- ^ 
Edn. 14, says this; ^ 

“Firstly, co-owners are, as sach, 
eoinmon of their ship: and, seconol/i 
employ their ship in earning freight 
wise as a money making machine, tMT 
joint adventurers or partners ic the e r 


Vrim 

and for that proposition -nf 

(l) is cited. That is a very locy^^® 
of Wigram, V.C.. and he cites 
v. Shackels (2) and says this: -p 

“The Court distinguished hetwMC 
itself and her earnings; and held 
that although part owners were tenaow 
mon of the ship, they were j®i“tly 
the use and employment of the ship, 
the law as to earnings mast follow to 

Th. E. (3) the Vies- 

Chancellor said : that 

“There is no lien on the ship hecao 

aot joint property, bub the u. (o the 

would have been joint ocooli*^ 

joint creditors, not from any aoett 
io the earnings of a ship, of 

principles applicable to the 
jverv partnership. If, io this oase^__ - 

iTirrUb. 823:=6 Harems. 


(1 

(2 

(3 


L18481 17 I,. J. un. aai)=;» “"Yo- gi. 
[18281 8 B. & C. 612=3 5^0. * 

[1815] 1 Mad. 61=56 E. B.<24 
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had been employed on a whaling vovago, and 
tho money now at the Bank represented the 
cargo, no dispute could have arisen. Then is 
freight, qua earnings, distinguisliablo from other 
earnings of a ship, for tho purpeso under consi¬ 
deration? In tho absenco of authority cstahlish- 
iugsuch distinction, or a clear principle requiring 
me to adopt it, I will not admit it.’* 

In Younci, Ex parte (4), one of the 
cases relied on by the resiwndents' vakil, 
in which Lord Eldon's mind was dis¬ 
tinctly called to the distinction between 
the ship and her oarninRS, ho said: 

"I have no doubt that freight is liable to the 
joint demand. As to the ship, it stands upon 
the nk'8 distinction of a tenancy-iQ-common,” 

.\nd I notice that Lord Lindley points 
out there are two cases under the Eng¬ 
lish law of employment of a ship, one is 
where she is employed by some only of 
the total co-owners, which, in English 
law, can be done against tho will of the 
rest. For reasons of public policy it has 
been held that the majority of the co¬ 
owners of tho ship who wish to employ 
her may forcethehands of others. There¬ 
fore one sees that, if a ship is employed 
under these conditions, it may very well 
be right that the law should guard the 
unwilling co owners from being made 
co-adventurers in an employment which 
they did not approve of. With regard 
to the second case what Lord Lindley 
says at p. 37 is this: 

“Where a ship is employed by all the p-irk- 
owners, or by some of them, but not against 
the will of the olber', they all share her gross 
earnings, and conlrihuto to the expenses in¬ 
curred in obtaining them and in such a case 
there is little, if any, diflercnce beiv.eeu tho 
account which is taken between tlie part owners 
and that which would be taken if they were 
actually partners," 

And similarly Abbott lays it down 
quite plainly at p. 133 that: 

"each part-owner, who does not before the 
commencement of an adventure effectually 
withdraw authority from bis co-owners to sail 
the ship on his behalf, is liable as a partner for 
tho whole of the expenses of that adventure." 

Wo therefore hold tliat, so far as tho 
earnings of the ship go as regards the 
freight thab.sha earns, on the allegations 
in the plaint there exists a partnership 
between the plaintiff and thodefendants, 
and the plaintiff, if he can prove these 
allegations, will be entitled to a dissolu¬ 
tion of partnership and taking of accounts 
as regards freight. But ha is nob a part- 
ner bub only a co-owner in respect of 
the actual hull of the ship and he will 
not be entitled, in any event, to have his 
"(4711818) "2 V. &'B.1f*2^^rRT3rr 
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prayer grantor) as regards tho sale of 
tho boat or boats tnod by tho partner¬ 
ship. The proliminary objection on 
which tho learned Subordinate -Indgo 
dismissed the case was duo to a mis¬ 
apprehension and it must be remanded 
to him for disposal upon the merits. 
The appellant will have tho costs in tlii.H 
Court. Tho costs in tho Courts bolow 
will bo costs in the causo. 

S. N./r.K. Appeal alhweil. 

A. I. R. 1919 Madras 951 
Ayling and Krisiinan, J.I. 
Veeraratjhaca Aitfangai —Appellant. 

v. 

Sauri Aiyanoa )—Respondent. 

Letters Patent Appeal No. 25 of 1918 
Decided on 13th August 1918, against 
judgment of Bakewell, .T , 1)/- 2Gth Feb¬ 
ruary 1918, in Civil Revision Petition 
No. 250 of 1917. 

Evidence Act (1872\ S. 73— Scope, 

Section 73 is not limited, in its scope, to docu¬ 
ments which arc signed or contain some intrinsic 
statement of the identity of the writer. -As 
under English Uw, all that is necessary to ren¬ 
der proof by comparison admissible is a dispute 
as to the writing: 15 j. C. 61'J, Eiif/.; 7 I. C. 
359. nof Foil. LP95L C 2] 

M. K. Rangachariar —for Appellant. 

T. Narasiviha Aiyaugar—iov Respon¬ 
dent. 

Judgment. —This case turns solely on 
the meaning to be given to the word 
purports" in S. 73, Evidence Act. Dif¬ 
ferent views have been taken by Jenkins, 
C. .T., in Barindra Kumar v. Em. 
peror (l), and by Chandavarkar and 
Batchelor. JJ.. in Eviperor v. Ganpat 
Balkrishna (2). We are inclined to 
agree with the latter. We do not discern 
any object in limiting tho scope of the 
section to documents which are signed or 
contain some intrinsic statement of the‘ 
identity of the writer: and apparently in 
English law all that is necessary to render 
proof by comparison admissible is a dis¬ 
pute as to the writing (vide Stephen’s 
Digest on the Law of Evidence, Art. 52, 
Taylor’s law of Evidence, Edn. 10, 
p. 1340, and Phipson. Edn. 5, pp. 93 and 
94). In the second portion of the section 
under^coDStruction the word used is "al¬ 
leged, and as from the context it is clear 
that no contradiction between the two 
words could have been intended, the im- 
pre ssion left o n the mind is that the two 

(1) (1910) 87 Cal. 467=7 I. 0. 869. ~ 

(2) 11912] 15 I. C. 649. 
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niu:^t have been use.l to express the same 
idea. In oil r opinion, t!ie Subordinate Judge 
\\a:s entitled, in the circumstances, to 
compate the handwriting of Exs. Hand D 
and that being so, tliere was no ground 
for interfering with liis decree. We 
must, therefore set aside the order of the 
learned Judge and restore the decree of 
the Small Cause Court. Appellant will 
get his costs throughout. 

S.N./inic. Appeol allowed. 

A. I. R. 1919 Madras S52 
Apiu'i; Rattim and Oldfield, JJ. 
M'Ulhmh CJieliiiir and othera —Plaint¬ 
iffs—Appellants. 

V. 

Kutt'iifan Chi’ltn — Defendent — Res¬ 
pondent. 

Second Appeal No. 919 of 191G, De¬ 
cided on Ist October 1917, against decree 
of Dist. Judge., Madura, in Appeal Snit 
No. 40 of 1015. 

(a) Limitation Act (1908), Ss. l9, 20 — 
Nattukottai Chetties — Custom of — Name 
written at top of letters is sufficient “signa¬ 
ture.” 

It is the custom and practice among N.allu- 
Ivottni Clietlies not to sign their names at tho 
foot of ttieir letters but to begin them by saving 
that the letters are from such and such a firm. 
The name so written at the fop i.s a suBicient 
’signature’within the meaning cfS. 10, Limi¬ 
tation Act: 1 All. G83 aud 0 Cuf. 340, /■'o//. 

, LP952C2] 

(b) Limitation Act (1908). S 19. Expl. 2— 
Letter written to debtor’s dictation, contain¬ 
ing name of firm is sufficient. 

A letter written to the debtor’s dictation which 
ooutains the name of his firm satisfies the re¬ 
quirements of S. I'J, Expl. 2 : 6 Cal. 240. Foil. 

C P 9£2 C 2 1 

(c) Limitation Act (1908), S. 20—Part pay¬ 
ment must be shown to be payment towards 
specified debt—It must appear in payee's 
handwriting. 

A part payment, that is relied on as saving 
limitation under S. 20, must be shown to be a 
payment towards a specified debt, and this mutt 
appear in the payee’s handwriting. It is not 
enough that the amount paid bv the debtor is 
placed to bis credit generally : OMad. 271, Foil. 
6 Mad. 281, not Foil. [p 953 C 1 ] 

C. V. Ananthakrishna Aiyar — for 
Appellants. 

C. S. Venkatachariar —for Respon¬ 
dent. 

Judgment. —The plaintiffs-appellants 
instituted the suit to recover a certain 
sum of raoney alleged to be due on a 
hundi, dated ?th March 1903, and the 
question in the second appeal relates to 
limitation. The suit was instituted on 
13th November 1909, and therefore it is 
conceded by Mr. Ananthakrishna Aiyar 


for the appellant that unless he succeed^ 
ed in establishing acknowledgment or 
jiarb payment within the meaning of the 
law under Exs. B and C -B being dated 
29th September 1G05, and 0 19th July 
1907~the suit will be barred. Asregards 
B, which purports to be a letter written 
by the defendant, the first question that 
arises is whether there was any signa¬ 
ture to it of defendant 1 within the 
meaning of S. 19, Limitation Act. The 
parties are Nattukkottai Chetties and de- 
fendant 1 wrote to the plaintiffs giving 
tho name of his firm at the top of letter, 
but no signature was put at the foot o! 
it. ^Y 0 have been referred to a number 
of cases and it seems to us that the deci¬ 
sions reported as Mathura Das v. 'Bahu 
Dal ( 1 ) and Mohesh Lai v. Bmunl 
Kimaree ( 2 ) bear out the contention of 
the appellant that, according to thej 
custom and practice of Nattukottai Chet-j 
ties who do not sign their letters at the| 
foot, but begin by saying that the letterj 
is from such and such a firm, the name 
so written at the top is a sufficient signa-j 
turo within the meaning of S. 19, Liroi-' 
taticn Act. Our attention has also been 


draw’n to a decision reported as Chidatn- 
baram Chetli v. Bamaswami 
(3). In that case it appears that the 
name cf the family deity was put at tho 
bottom of the letter and Sankaran 
and Spencer, JJ., taking that along 
the name given at the top of the 
held that that was sufficient aigDaforo 
within the meaning of the Act. 
inclined to hold that the law laid 
in Mathura Dasv.Babu 
2£ohesh Lai v. Busunt Kumarff 
correct and the ruling in 
Chetti V. Ramaswami 
be said in any way to be opposad to J • 
Then, with reference to Es. B, aoot er 
question alio arises, namely, 
it was not written by defendant 1 
was written to bis dictation, 
that would be sufficient to satisfy the r ^ 
quireraents of S. 19. Tbis has been an-i 
swerod in the affirmative in Mohesh 
V. Busunt Kumaree (2), and wa t >n 
that the language of the section itse 
clear on the point. Expl. 2, S. 19 say 


“for the purposes of this section, 
signed either’ personally or by an 


authorised in this behalf. 


(1) [1875-781 1 All. 683. 

(2) [18811 6 Cal. 340. 

(3) A. I. B. 1916 Mad. 


606=261. 0- 9^^* 


1919 


Gurvanna Gowd V. Govindapi'A Madras 90H 


So if defondant 1 dictated the name of 
his firm as authenticating the terms of 
Expl. 2. We may take it, therefore that 
so far as Ex, B is concerned tlio conten¬ 
tion of the appellant is made out. But 
that is not sufiicient for his purposes, 
because Ex. B was written more tlian 
three years before the institution of tlio 
suit. Coming to Ex. C it only shows 
that the payment of Rs. 250 was made 
by means of a hundl and that amount has 
been credited. But the document, as we 
road it, does not contain any acknovvledg- 
ment of the defendant's liability for the 
rest of the amount. Then Ex. C is sought 
to be used as evidence of part payment 
within the meaning of S. 20. It' being 
conceded tliat the payment was made to¬ 
wards the principal, the proviso to S. 20. 
Cl. 1, requires tliat in the case of part 
payment of the principal of a debt, the 
fact of payment must appear in the hand¬ 
writing of the person making the same. 
On this point, there is a decision of this 
High Court, reported as Mock(i 7 i 2 ie v. 
Tiruvengadathan (4). of Mutbusami 
Aiyar and Brandt, conferring tho 
judgment of Parker. J., to the effect that 
the writing must show that the payment 
was made towards the debt in question 
and this seems to us to be the interpreta¬ 
tion warranted by the language of the 
proviso, which speaks of the payment 

referring apparently to part payment of 

the principal of the debt ; that is to say, 
there must appear in tho payee s writing 
an endorsement that the payment was in 
the nature of and intended to be part 
payment of the principal. There is, 
however, an earlier decision of this Court, 
reported as Jada Ankammav. Nadim- 
palle Rama Sastrulii (5). which does 
nob appear to have been noticed in 
Mackamie v. Thiriivengadaihan ( 4 ). 
and which is to the contrary effect. It 
is a decision of Innes and Kernan, JJ., 
and undoubtedly commands our respect, 
bub we find that the case was not at all 
argued at the Bar and therefore it cannot 
be said to have the same authority as 
the case in JfacAan^j'e v. Tiruvengada. 
than (4). So far as we have been told, 
the ruling in Mackamie v. Truvengada^ 
Ihati (4) has not been dissented from in 
any later decisions and as we have 
stated, it is in accordance with the langu¬ 
age of the section. 

’(7) UBfl6)'9 Msdrm." ■ 

(5) LlBdS] 6 Mad. 2S1. 


Mr. .'Vnantli.'ikrishn.a Aiyar then afc- 
tempte<l to make t.ub that ns a matter of 
fact, in llio luindi itself lliero was a. 
statement that fho payment wag mndo 
towards tho dol-L. Tho liiindi, it appears, 
hail lieen paid hy tlio perstai on whom it 
was drawn. It may he also taiccii for 
granted that thoro was a subsequent 
settlement of account hctwcon that per- 
sou and the defendant, (ho drawer of tho 
hundi. Bub before secomlary ovideimo 
was given, it was the duty of tho plain¬ 
tiff to make out the conditions under 
which alone secondary evidence could he 
admitted hy the law. The evidence re¬ 
garding the contents of the hundi was 
objected to by the Pleader of thedefendant 
and the plaintill does not appear to have 
given any evidence to show that he liad 
called upon either the defendant or tho 
drawee of tho hundi to produce tho 
hun<li. Besides we may say that none 
of the Courts below placed any relianc© 
upon this evidence regarding the contents 
of the hundi and liaving regard to the 
fact that the P. W. 2, was giving evi¬ 
dence at least seven years after he 
last saw the hundi, it would ho ex¬ 
tremely unsafe to say that he remem- 
bered all that he professes to rememW. 
At any rate, the plaintiff’s failed to lay a 
proper foundation for the production of 
secondary evidence, the reception of 
which was objected to by the defendant's 
Pleader. On these grounds, we are of 
opinion tliat the suit was barred and 
tli 0 second appeal must be dismissed 
witli costs. 

s.N./it.K. Appeal dismissed. 

A. I. R. 1919 Madras 953 
Spencer, J. 

Gurvanna Gowd and others —Accused 
—Petitioners. 

V. 

Govindappa — Counter-Petitioner — 
Opposite Party. 

Criminal Revn. No. 170 of 1917 and 
Criminal Revn. Petn. No. 1S9 of 1917. 
Decided on 17th August 1917. from order 
of Sub-divl. Magistrate,Bollary, in Mieo. 
Civil Suit No. 9 of 1915. 

Criminal P. C. (1898), S. 146-AUacbmenl 
continues till adjudication by civil Court— 
Magistrate cannot decide question by fur¬ 
ther inquiry and terminate attaefament. 

An order for attachment passed under 
S. 14C (]j, must be kept in force (iff the adjudi¬ 
cation of the rights of the parties by a comceteot 
civil Court. 


954 Madras 


In re, NarASIMHa (Spencer, J.) 



A no iiir'i^diction to cancel tbe 

attachment as a result of further inquiry and 
acljiiflication by him as to the right to pos¬ 
session: 2G MnA. 410, FoU. (.P 951 C 1] 

Order. —As stated in para. 6 of the 
Deputy Magistrate's Order of Bth Sep¬ 
tember 1915, the question for considera. 
tion in these proceedings under Chap. 12 
was who w-as in possession of theTakrar 
land on 1st Tuly 1915. No doubt the 
Divisional Officer’s Court, which deter¬ 
mined that Paita should be registered in 
the name of ^ enkamma, was a competent 
Court to decide the question of registry, 
and it appears from the records that it 
was this question of registry which was 
the principal cause of the dispute as to 
I'ossession. Nevertheless, the Divisional 
Officer’s Court was notaeompeteufeCourt 
for deciding a question as to the person 
entitled to possession of the land in dis- 
jpute. This question can only be finally 
jdecided in the civil Court and the Magis- 
Itrate having passed the order of attach- 
Iment, not as an interim order under 
!S. 145 (4), Prov. 2, Criminal P. C., but 
'as an order under S. 146 (l) made at the 
conclusion of his inquiry after hearing 
'the parties and taking evidence, was 
jbound to continue the attachment until a 
jcompetent civil Court adjudicated on the 
rights of the parties. Vide Rajah of Ven- 
katagiri v. Isakapalli Suhbiah (l). 

I must set aside his order of 26th 
February 1917, as made without juris¬ 
diction and restore the order of attach¬ 
ment and the appointment of a Receiver 
made on 8th September 1915. Each 
party will bear his or their own costs in 
this Court. 

S.n./r.k. _ Order set aside. 

(1) [1903] 26 Mad. 410. 

A. I. R. 1919 Madras 954 
Spencer, J. 

MantripragadaMattapalli Narasimha 
Bao In re—Accused—Petitioner. 

Criminal Revn. No. 531 of 1917 and 
Oriminal Revn. Petn. No, 416 of 1917, 
Decided on 3rd December 1917, from 
judgment of Joint Magistrate, Bezwada, 
in Criminal Appeal No. 92 of 1916. 

(a) Penal Code (1860), S». 44, 323,341 
■and 385—Accuted suspecting smuggling of 
liquor by complainant stopped him on way 
detained liquor jar and threatened to report 
unless some amount was paid — Accused 
charged under Ss. 323, 341 and 385—S. 385 
did not apply as no personal injury was 
threatened—S. 341 did not apply as there 
w as no restraint to person -S. 323 being 


non-cognizable trial under it with other 
charges under police challan was improper 
as prejudice was caused. 

Accused, who was the proprietor of a certain 
estate, stopped complaioant, a cooly, whom he 
suspected of smuggling Arrack from tbe Nizam's 
Dominions into British-Territory, on the way, 
took and kept bis liquor jar for the night and 
threatened to report tho matter to the police un¬ 
less he paid something. He was charged with 
wrongful restraint, threat of injury to commit 
extortion and causing simple hurt in tbe course 
of the attempted extortion and was sentenced to 
a single fine of Rs. 100 for tbe three oSeuces: 

Held', (I) that tbe conviction under S, 385 was 
cad, as complainant was not put in featofany 
injury within the meaning of S. 44,1. P. 0. and 
tbe accused only threatened to do what he was 
bound by law to do; (2) that tbe conviction under 
S. 341 was bad, as there was no physical restraint 
of complainant’s person; (3) that the charge cl 
voluntarily causinghurt, which waanon-cognis- 
ablcandfor which there was no complaintto 
a Magistrate, should not havo been tried on the 
police charge sheet with the other charges and 
that this irregularity prejudiced tbe accused, u 
the evidence of hurt was not considered except 
as combined with tbe evidence on the other police 
charges. [P 954 C 2; P 955 C11 

(bj Penal Code (45 of 1860). S. 385 - 
Term “Injury” implies injury to perioni 
mind, body, reputation or properly.’ 

For the purpose of S. 385 it is necessary that 
the accused should have put some person in fear 
of injury in order to extort some property from 
him. “Injury” includes only such harm as may 
be caused illegally to a person’s mind, 
putation or property. (P955C1J 

B. Narasimha Bao —for Petitioner. 

A. Narasimha Ayyar^ioi: thePnW’® 
Prosecutor. 


Order.— The offences of whicb 
accused has been found guilty 
ful restraint, hurt, and putting» 
in fear of injury in order to coro®' 
extortion. A single sentence oi 
been imposed for the three 

bined. The convictions for the firs a 

the last of these offences, viz.t 3 

Ss. 341 and 385, I. P.C., will not sUna 

because it has not been found that 
physical restraint was put on theP® 

ofP. W 1 . If he remained for the 

in Lingagiri because the accused, ® P 
prietor of that place, told him to 
there was no offence within o- , 
Again the threat that the aocosea i 
leged to have used towards the 
who was discovered transporting 
from the Nizam's Dominions \ ha 
Territory, was’ to the effect t a 
would report him to British PoUo®* , 
the purpose of S. 385 it is necessary 6 
the accused should have put sora 
son in fear of injury in order to 
some property from him. -in® “ 
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jof "injary” in S. 44, I. P. C., shows that 
jit embraces only such harm to body, 
;mind, reputation or property as may be 
caused illegally. There wouid have been 
nothing illegal in a landed proprietor 
asking the police to investigate a sus. 
pected case of smuggling liquor. It 
would, on the contrary, bo his duty to 
give information. The oiTonco of hurt is 
a non-cognizable one. It consisted here 
in the accused giving tlio cooly a stroke 
on his hands with his walking stick when 
he persisted in asking permission to bo 
allowed to go on his way. There was ap¬ 
parently no complaint by P. W. 1 to 
the Magistrate, and, in all probability, 
the charge of hurt would never have 
come into Court if the police lud not 
taken up the other charges. I think the 
accused has been prejudiced by being 
tried for this ofl'ence along witbthe other 
cognizable offences, as the evidence has 
nob been oonsidered separately. 

I set aside the conviction and direct 
the fine to be refunded. 

S.N./n.K. Conviction quashed. 

A. I. R. 1919 Madras 955 
Wallis. C. J. and Oldfield, J. 

Ga7itasala Kuppiah Chcttij —Defen¬ 
dant—Appellant. 

V. 

2/. Gunavathiamma and others —Plain¬ 
tiffs—Respondents. 

Original Side Appeal No. 02 01 1910, 
Decided on 19fch .luly 1917, from judg. 
ment of Coutts-Trotter, J., D/- 15th 
September 1916, 

Madras High Court Fee's Rules. R. 40- 
Wnal Is special ground for awarding fees on 
nigh scale stated—Reprehensible or fraudu* 
Jeot conduct is not such ground. 

Tho ‘special grounds’ which would justify an 
award of fees to a party on the higher scale under 
R, 40 aro limited to cases where tho special 
grounds are such as to aScct the costs of the litl* 
gaticn The reprehensible or fraudulent conduct 
of a party is not such a ‘special ground' as would 
justify such au award: Assels Development Com¬ 
pany Ltd. Y. Close, (1900) 2 Ch. 717, Cons. 

IP 955 C 21 

Venhatasubha Rau and Radhakrish- 
nayya —for Appellant. 

.i.Tirunarayanacharri & P. Kanda. 
sami'—fot Respondents, 

Wallis, C. J.—(After discussing the 

facts) ♦ * # » gjjJy [gnjgjQg 

ono other question. The learned Judge, 
in view of the conduct of defendant 1 of 
which ho takes a very unfavourable view, 
granted plaintiffs' costs on the higher 


scale 11. lO, High Court-fees Rules pro¬ 
vides 

‘'on special gmnnds the Court mnv. 

order that tho fco^s^'t forth iu the coliiinn bc.ad* 
ed higher scale, shall bo allowed. " 

This rule is adopted from 0. 65, R. 9, 
of the Rules of the Supreme Court, which 
sets forth tliat fees on tho higher scale 
mny be allowed 

“if on special grounds arising out of tho natiiri' 
aud importance, or the ditiiculty nr urgency of 
tbecase the Court of a Judge <hall...... so 

order." 

Some difficulty was experienced by tho 
Courts in England in interpreting tho 
words which I have read as to what was 
meant by “nature and importance or tho 
difficulty or urgency of the case.” Stand, 
ing by themselves it might have seemed 
at first sight that they were wide enough 
to authorize tho Court to grant costs ou 
the higher scalo whore it thought that 
the conduct of one of the parties to tlio 
suit had been particularly reprehcnsihle, 
or to cover a case in wlrich an unfounded 
charge of fraud had been made, That 
was the case in .-Issefs Development Co. 
Lid. V. Close (l), where nob only was an 
unfounded charge of fraud made, but also 
the facts required a great deal of investi¬ 
gation and a lengthy trial. Itwas.how- 
ever held by Buckley. J., in accordance 
with the previous decisions that these 
facts were nob enough to justify a grant 
of costs on tho higher scale. The learned 
.Judge says’ 

"I thiok the meaning of the rule is th.it it i.s 

to apply where the nature and importance or 
dillicuUy or urgency of the cajo ncccisitates the 
evpendiUire of more money," 

that it is to say, that the special grounds 
must affect the costs of the litigation. 

I do not think that the omission of the 
words, to which I have called attention, 
in our reproduction of the rule affords; 
any ground for disregarding the restricted 
construction which was put upon therule 
by English Courts, and I think that we 
should do well to follow the example of 
the English Courts in limiting the rule 
as to the power of .the Court to award 
costs on tho higher scale on special 
grounds to cases in which the special 
grounds aro such as to affect tho costs of 
the litigation, and I do not think that 
that is so in this case. We must there¬ 
fore vary the order of the learned Judge 
to that extent by redocing the costs to 

~il) L1900] 2 Ch. 717=69 L. J. Ch. 11 ^ -- 


I 
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costs on (]',G orilinarv scale ^vhile other- 
wise flicini'sint' the appeal with costs. 

Oldfield, J.—1 entirely agree. 

S N. IMC, Order varied. 

A. I. R. 1919 Madras 956 
Wallis, C. .T. and Oldfield, J. 

Kan niammal —Plaintiff—Appellant. 

V. 

Sanha Kri.dinamurthff — Defendant— 
Respondent. 

Original Side Appeal No. 35 of 1915, 
Deciiied on ilOth April 1017, from Tudg- 
inent of rakewell, .1., D - 15th P'ehru- 
f.ry ]!)15. 

lal Specific Relief Act (1877). S 42. pro¬ 
viso— Scope of proviso does not extend to 
cases when plaintiff is not entitled to fur¬ 
ther relief unless he docs something further 
which he is not bound to do. 

Tho ineanin" of the provi<?o to S. 42, Specific 
Relief Act is that a mere declaration should not 
be granted where, as things stand at the time 
when the suit is brought, the plaintid is en¬ 
titled to further relief which he omits to claim 
either because he does not want to pay the 
stamp duty or for anv other reason. The pro¬ 
viso docs not extend to cases where the plaintiff 
is not entitled to the further relief unless bo 
does something further which he is not 
hound to do and which he may not be in a posi¬ 
tion to do. [P 95f. C 21 

(b) Specific Relief Act (1877), S. 42, pro¬ 
viso—Suit for declaration that mortgage de¬ 
cree is not binding on plaintiff—Omission of 
prayer for redemption—Suit should not be 
dismissed. 

A suit for a declaration that a mortgage-decree 
passed against the plaintif! is not binding on 
him should not be dismissed merely for the 
omission of a prayer for redemption of the 
mortgage as a consequential relief. [P 956 0 2l 

(c) Specific Relief Act (1877), S. 42, pro¬ 
viso—"Further relief”—Meaning of. 

Per OlJfifiUl, <7.—The further relief contem¬ 
plated bv the proviso means further relief ari- 
aing from tho cause of action on which the 
plaintifl’s suit for declaration is based.[P 957 Cl] 

A. Ramchandra 7//ar—for Appellant. 

V. V. Srinivasa Iyengar —for Res¬ 
pondent. 

Wallis. C, J .— This is an appeal from 
the judgment of Bakewell, .T., dis¬ 
missing a suit brought by the minor 
plaintiff for a declaration that the mort¬ 
gage decree passed against her father-in- 
law, brother-in-law and herself, as re- 
presentives of her deceased husband, is 
not bin ding on her on the ground that 
she was sued and the decree obtained 
against her as a major. The plaintiff 
also asked for an injunction restraining 
the defendant from executing the decree 
against her interest in the mortgaged pro- 
perty. The learmd Jndge has dismissed 


the suit on the ground that the plaintiff 
is debarred from bringing this suit fora 
declaratory decree by the proviso to 
S. 42. SpeciBc Relief Act that 

'No Court shall make any such declaration 
whore tho pUiutiQ, being able to seek further 
relief than a mere declaration of title, omits to 
do ?o,” 

Tho learned Judge observes that the 
plaintiff is now entitled to redeem the 
mortgaged property and holds, therefore 
that sl)e is not entitled to the declara- 
tion prayed for. as she has not sued for| 
redemption. With great respect, we are 
unable to agree with this conclusion. 
There is on the records of the Court, a 
decree binding the interest of the plain- 
tiff and if that decree isnot binding upon 
her we think that she is entitled toa 
declaration to that effect and to cancel¬ 
lation of so much of the decree. With 
reference to the language of the proviso 
to S. 42, Specific Relief Act that no such 
suit is to be brought 

"wbera the plaintifl, being able to seek further 

relief than a mere declaration of title, omit! to 
do sw,” 

wo think that the meaning of the pro-j 

viso is that as things stand at the time; 

when the suit is brought the plaintiff' 
should be entitled to further relief, which 
she omits to claim, either because she, 
does not want to pay the stamp duty or 
for any other reason, and that the pW’ 
viso does not extend to cases where tbj) 
plaintiff is not entitled to the 
relief, unless she does something 
which she is not bound to do and ^hic 

she may not be in a position to do &s' 
this instance, to find the mortgagecQODey-, 

She has by the Limitation Act» * 

long time to find the mortgage ®on 
and in our opinion, she cannot be reqn 
ed to do so at once on pain of • u 
right to a declaration that a • a 

is on the record of the Court is no® 

ing upon her and for cancellation o 

much of the decree on the records o 
Court as purports wrongly to bind • 
We have not been referred to any l 
rity which deals directly with th*® P 
of the case and we think it wo^ld 

I 

undue extension of the proviso 
that the plaintiff was to hs 
from bringing a suit for 
the ground that she is not in a PO 
to find the mortgage money ^p. 

quently to ask for redemption, 
peal must be allowed aod the suit« 

manded. Costs will abide. 


to hold 

debarred 
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Oldfield, J.—The proviso to S. 42, 
Specific Relief Act is to the olToct tint 
no declaration should ho nude, 

‘‘Whtre tbo plaintiff, b^iDf* able to scok furtlicr 
relief than a mere dccliualiou of liile omits to 
do so.” 

It seems to me that the further relief 
jcontemplabod means further relief aris- 
ling from tlie cause of action on which 
jtho plaintill’s suit for declaration is 
based. Here the cause of action was the 
existence of a decree alleged to have been 
illegitimately obtained, by wliich the 
plaintiff was required to redeem a mort- 
gage within a specified time. The cause 
of action for a redemption suit will be 
independent of the existence of that de¬ 
cree; it will simply be the fact that the 
property has been mortgaged. In these 
circumstances I do not think that the 
proviso is applicable to the present case. 

1 agree with my Lord the Chief Justice. 

S. N./ll.K. Appeal alloiced. 

A, I. R. 1919 Madras 957 

Oldfield and Sadasiva Aiyaii. JJ. 

y.i?.-V. Ramasami Naidu —Defen¬ 
dant-Appellant. 

V. 

T. M. Muthiisamia Pif/ai—Plaintiff 
—Respondent. 

Second Appeal No. 422 of 1917, Decided 
on Idth March 1918 against decree of 
Disb. Judge, Tinncvelly in Appeal Suit 
No. 405 of 191(i. 

(a) Provincial Insolvency Act (1907), S. 16 
—Defendants 2 to 4 and H being partners - 
li adjudicated insolvent—Whole debt due to 
partnership sold by Receiver instead of only 
/rsone fourth ihare—Defendant J. bona fide 
purchasing—Plaintiff who held personal de¬ 
cree against defendants 2 to 4, attaching 
their share-Before attachment defendants 

2 to 4, adjudicated and Receiver appointed 
—Receiver suing for recovering shares of 
defendants 2 to 4 as money had and received 
by defendant 1—Suit held unsustainable 
attachment by plaintiff being void. 

DefendaDts 2 So 4 aod ooo li were p.'irtners R 
was adjudicated an iosolvcat. The oulstandings 
due to the partnership wcrosold in public auction 
by the Official Receiver instead of H'.i share 
aiooe, which was a fourth and were purchased 
by defendant 1. Defendant 1 believing bona 
fide that he bad purchased the whole debt due 
to the partnerabip collected the debt. Phintifl 
who hold a decree against defendants 2 to 4 
attached the lattcr'a shares in the debt. Before 
tbo attachment defendants 2 and 3 were adjudi¬ 
cated insolvents. The plaintifi who was appoin¬ 
ted Receiver in the suit in which the shares of 
defoadinls 2 to 4 were attached brought the 

present suit for recovery of ihrea-fourtbs of the 

amount recovered by the defendant 1 , from 
the partnership debtor as mousy hid and recei¬ 


ved by llio def.m.lant 1 fer the use of defendants 
2 to 1. 


III ihat ll.- ro being no privilv l.ftwoon 
the pliiintiif an-i it,i [ <,r li-twirii di:f<-ii- 

<Jiills2to-l aii-1 d'd.'ii.iani, I, n,,, 
uiisn-itaiiiaiili-; l.,i’ v. .i/.n .'m; iy (■;_ li 

dl l; V. II (/I'l iiii .• I I'l .',1 (i 7' 

V. J i-r.,,, 1^:;; i v’ 

Milhr ([Suj, r, .1 t\ l\ ;'ii; 

1 IH.jti) 1 //.A A’. '.i /;. /,. j; j. 

1 i. C. lUd; 1 C‘tl. .W-i/,- v. Jl / j 

G Ur. 3I'J and Hull v. J-.hj i is.y:) i /, 7 . IH. 7'JO- 
Dint. 

^ (*2) tlKit tljc iiUachmiMjl l•lLrU<l bv llir^ phhi- 
till was void and of noctb'ct as Mio sb.ir.sof 
defendants 2 to 1 had bv tlieir adjudication ij... 
come vested in Oflicial Receiver: ;ll [. C. r,(jj, 

„ U’God Cl’] 

( 0 ) Insolvency—Receiver—Insolvent's pro¬ 
perties become divisible among creditors 
from dale of adjudication which relates 
back to date of petition. 

Por Olcl/ii’lil, J,—Whether there is or is not :i 
distinct order vesting an insolvent’s properties in 
the Oflicial Receiver tiioy becoinedivisibleaimn'' 
the creditors from thcdite of the adjudical ion 
in insolvency, whicli reluts bad: to tlie p-iition. 

, 11' li.os c 2) 

(c) Principal and Agent —Power of allorney 
only to collect debts—Agent cannot sell 
them. 


Per OlJ/lcl-/, 7.—An agent authorized bv a 
power of attorney only to collect debt.s has no 
authority to realize their value or any part of it 
by selling them. iI'95JCli 

(d) Insolvency-Decree sought against firm 

It IS permissible to sue only solvent mem- 
—Partnership, 

Per OlJ/iel<l, J —It may be permissible in 
India as in EogUnd to sue only the sclvent 
niemb’rs of a firm when a decree is sought 
agimst the firm. LP‘J59 C 1] 

(e) Contract-Right to enforce—Action for 
money had and received can be regarded as 
based on implied contract, but such promise 
cannot be deduced from acquum et bnnum. 

Per (>l’lfii't‘l, J. —The action for money bad 
and rcciv-J is still ti be reg-irded, as it was 
origin.illy as biscd on an implied or fictional 
promise. Tho aiitboricUs however negative tbo 
possibility of such a promise b»ing deduced from 
aeipium el bonum,:i% it may .appeal to the sym¬ 
pathy of the Court in the particular ea-o or from 
circumstances in which the de/oudant having 
no privity with the plainti/T when the money 
was received need not be supposed to have givon 
and had no duty to give any promise. [P 900 C2) 

(f) Contract—Right to enforce—Although 

privity of contract is not necessary for action 

for money had and received still there 

must be some privity of legally recognizable 
nature. 


Per Sadnsit;/! Aiyar, /.-While privity of 
contract between tho parties is not necessary to 
sustain an action for money bad and received, 
there must be what might be called some privity 
of a «gsUy recognizable nature, such as some 
KDowI age of particular f«cw ia the maa who 
received the money and somo mistake or Igno¬ 
rance of fact on the part of the Q)aQ who paid 
the money or some relation of trust or confidence 
between the person who received tho mooov and 
the person claiming the money ora portion 
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thereof on \vhich tbc Court could fasten as 
rrr.ii;!:-- tiio I'clition of priucipil and agent 
itliongli i)V fiction) bslwceu the plaiolifi and the 
(.eiondaiit. IP 9C-1 C ll 

( 5 ) Co-sharers—Person ignorantly purchas¬ 
ing from co-sharer whole claim of ail co- 
sharers, is not-in position of confidence. 

Per iJaddNica Ai.'/ar, J .—A co-sharor may by 
a stretch of language, be treated as standing in 
a posiliou of confidence towards bis co-sharcts, 
but a person who ignorantly purchases from a 
co sharer the whole of the claim of all the co- 
^harers cannot be said to be in such a position. 

[P UGl G 21 

.V. D. Dev<-'’do<<s —for Appellant. 

A. Kn skua '■f '-ami Anjiir — ior Kespon- 
dent. 

Oldfield, J.—Tho main facts of this 
case can he staled shortly. Plaintiff 
obtained a decree a'^ainsb defendants 2, 3 
and 4, and after attaching money, alleged 
to belong to them and to he in defendant 
I’s possession was appointed receiver in 
his own execution and in that capacity 
is now attempting to recover from defen¬ 
dant 1, the other defendants being im. 
pleaded as persons interested. The defence 
of defendant 1, the appellant before us 
is that ( 1 ) the money is a sum due to 
defendants 2, 3 and 4, and one Rajappa 
Mudali, the right to collect which he 
aenuired in a legal manner (2) if his own 
title is bad some at least of the money 
has vested in persons other than plaintitf 
those who are administering defendants 
2 and 3’s estates in insolvency. The 
lower Appellate Court’s judgment is 
mainly occupied with the second of these 
contentions. Thefacts relied on are that 
defendant 2 on 13th March 1911 and 
defendant 3 on 7th October 1911 became 
insolvents the one in Tinnevelly and the 
other in Madura and their assets there¬ 
fore vested for the benefit of all their 
creditors before plaintiff attached this 
portion of them on 15th July 1914. The 
District Munsif’s finding that this was 
so in the case of defendant 2 has not 
ibeen attacked. He and the lower appel- 
:late Court found otherwise in the case of 
defendant 3, because be was adjudicated 
insolvent bythe Official Receiver, Madura 
and no distinct vesting order such as 
Official Receiver of TricUnovoly v. 
Somasandaram Chettiar (l) requires 
having been passed the debtor’s estate 
h still available to satisfy individual 
iClaims. But this is unsustainable. 

The authority cited may entail that 
the est ate did not in the absence of a 

(1) U916] 84 I. 0 . 602. 


distinct order vest in the Official Recei. 
ver. The fact which the lower Oonrks 
overlooked remains that in any case ik 
vested under S. 16 (l), Prov. losol. Act, 
in the Court and became divisible among 
the creditors from the date of the peki- 
tion and that under S. 16(2) after khej 
date of the adjudication which rehtedi 
back to that of the petition no creditor' 
had any remedy against it. The cases 0 ! 
defendants 2 and 3, are therefore similar. 
Plaintiff can execute his decree only by 
proving in their insolvencies and on this 
ground at least his claim to what is 
alleged to be in part their money in 
defendant I’s hands must fail. The 
lower appellate Court has next held 
against defendant I’s right to that money 
on the special ground that be obtained it 
in proceedings which could not bind 
them or defendant 4. It consists in a 
debt which he has collected in virkne 


of his purchase at a sale held bythe 
Official Receiver, Tinnevelly, in the 
administration of the estate of Rajappa 
Mudali above referred toand of an assign¬ 
ment to him, Ex.l by defendant 2. That 
sale is represented by defendant 1 aj 
being of the debts due to a firm composed 
of Rajappa and defendants’ 2, 3 and 4- 
But. as Ex. B. the auction list, shows, 


what was sold was only . , 

‘‘the right to arrears due to j® ’w-w 

solvent petitioner, as due under the day 
and ledger of R. M. shop,” « 

R. M. N. being the firm above re/ww 

to. Ex. K. the sale.d09dbytheoffi«a» 

receiver to defendant 1, is no 

“the debts due to the joint shop conduct 
the style of R. M. by Rajappa Mudali. 

But the insolvency was, it is o®* , 

puted, that of Rajappa, not the J 
it is sufficiently clear that only his * » 

not defendants’ 2, 3 and 4, pnrp^‘® 
be or could have been sold. Hoj^ 
Official Receiver could sell one pw 
share of the debts due to the ^ 
steid of following tlye normal course 
selling his share in its assets, as _ 
be ascertained, is not clear; bat 
gularity appears to have gone , _ 
until the hearing in this .qjj. 

the view I take would not affect ^ 
elusion. The sale in those ciroumssan 
giving no title to any portion of t A 
except Eajappa’s, defendant 1, has 
also on Ex. 1, the assignment of ^ ^ 

3 rd defendants’ shares, which ... 
shortly after. It is, I agree 
lower Court, ineffectual as regard 
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(lant 3's share because Ex. A, his power 
of attorney in defendant 2’s favour, 
authorised the latter only to collect debts 
due to the shop, not to realize their value 
or any part of it by soiling them. The 
result so far is that defendant I’s right 
to the debts has been established only in 
respect of defendant 2’s and Rajajipa’s 
shares, but that, as already found, plain¬ 
tiff cannot be heard to deny it in respect 
!of tlie former’s. The question is next of 
the general objection, whicii has been 
made to his claim to the sliare of defen¬ 
dant 4. That objection would, it may be 
observed, be available against bis claim 
to the other shares also. 

Before referring to this objection. I 
observe that plaintiff’s decree, which has 
been shown us during the hearing, was 
obtained agiinsfc defendants 2, 3 and 4, 
Rajappa not being a party. It may be 
permissible in India, as it is in England, 
\?laivkins v. liamsbottom (2)] to sue only 
jthe solvent members of a firm, when a 
decree is sought against it. But there is 
nothing in the decree, except the use of 
the Vilasam R. 51. N. before each defen- 
dant’s name, and that is insuQicient, to 
indicate that relief was sought or given 
against the firm’s assets, not the defen- 
dants individually, and on such a decree 
plaintiff’s proper course was after ex- 
hausting their separate property to pro. 
cead against their shares in those assets 
after they had been ascertained in proper 
dissolution proceedings, if necessary at 
Ilia instance in defendants' insolvencies 
or otherwise. Again, however tijis point 
has nob been taken at any stage and. I, 
therefore turn to the general argument 
already referred to. 

It may for the present purpose be con¬ 
sidered only as regards defendant 4 and 
it is that the suit will not lie. because 
plaintiff cannot recover from defendant 1 
money which he received owing to a mis- 
take from the debtors of defendant 4, 
plaintiff’s debtor. Certainly defendant 1 
no right to receive the money. But 
there is no finding that in doing so, he 
acted otherwise than honestly and in 
bona fide mistake as to his right. When 
or how he became aware of the invalidity 
of bis title, as based on his purchase at 
the Official Receiver’s sale or his assign, 
ment (in the case of defendant 3), if he 
did become aware before collecting the 
inonov. has not been ascertained; but. 

(2) [1816] 6 Taunt 179. 
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the plaint containing no suggestion of 
fraud or collusion between him and the 
OiLcial Receiver or any person concerned, 
no jirosiimption can be made against him’ 
And then, asplaintilfs i-.sition can ho 
no bettor than that of his debtors, the 
question simplilied is, wbctlier defen. 
dant 4 or either of the orliors could re 
cover from defendant 1 what lio In.s le 
ceived mistakenly as duo to them. 

This question in terms of English 
law is, whether in the circumstances 
an action would lie against defendant 1 
for money had and received for thoir 
use; that is. for the use of plaintiff, 
ibe scope of this form of action and 
the considerations which led to its o.x. 
tension are discussed fully in Sin. 
Clair v. hrougham (3), althougb it is 
possible that the former has never been 
defined exhaustively. Plaintiff’s argu¬ 
ment has accordingly been that it com. 

prebends all claims .arising, in the words 
of Blackstono's definition (Comm. 3, 1G2), 
cx aequo et hono and “the justice of the 


case. 


Defendant 1 contends, and I shall 
hold, that one test of its api)licabilifcy to 
such facts, as those before us, is afforded 
by the existence of privity between tbo 
plaintiff and defendant, a test which 
those facts do not satisfy. For it is not 
suggested that plaintiff or defendants 2 
3 and 4 bad any knowledge of or con’ 
nexion with the payment to defendant 1. 
*No doubt there are, as is to be expected 
in the circumstances referred to in Sin. 
chir V. Brougham (3), decisions, in which 
this test was not applied clearly. But, 

so far as they cannot be distinguished’ 

they must bo regarded as discredited bv 
the mass of cases, in which the general 
rule was enunciated. To refer to cases 
in which the question arose, as it arises 
here, m connexion with the recovery of 
payments mistakenly made to the defen- 
dant, not by the plaintiff directly, but by 
a third person alleged to be liable to the 
plaintiff and m which there was no direct 
or obvious fiduciary relation between the 
par les. reliance has been placed first on 

• (4) and it is certainly 

in plaintiff s favour. But, although the 
objection taken by the defendant was 
that money had and received would not 
lie, the judgments (which are laconic) 
indicate th at the action was treated as 

(3) [1914] A. C, 3937 “ 

(4) [1880 ;8 C. B. 814, 
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founded on fraud, of which there is no 
(jiie^tion in the case before us. In Little- 
icood V. M'lllioms (j) the point of privity 
was nut dealt with distinctly, but would 
appear to liave been decided in the plain- 
tilY's favour on the ground of their pre¬ 
vious relation with the defendants and 
their servant and his, from whom he 
received the money, the conclusion being 
that it was the plaintitif’s money in his 
hands. Tliese English cases, therefore 
the strongest on plaintiff’s side, in no 
way detract from the insistence on the 
necessity for evidence of privity in 
others, to which I turn. In Bogers v. 
Kelhi ((') the defendant received money 
due on plaintitl’s bill from his bankers 
owing to a clerk confusing a bill which 
had been provided for with one which 
had not been: and the action was dis¬ 
missed on the ground that whatever 
plaintiff’s position as against his bankers 
or theirs against defendant, there was no 
privity between the parties before the 
Court. And so also in Chambers v. Miller 
{7} and Aiken v. Short (8) in which it 
was regarded as material that the mis¬ 
take owing to which the defendant re¬ 
ceived the money was one, with which 
he had nothing to do, since it was bet. 
ween the person who paid him, and the 
plaintiff. In these cases defendant was 
no doubt entitled to the money, though 
not from that person. Bub that was nob 
so in Rogers v. Ingham (9) a suit between 
two persons claiming to be legatees of 
whom the defendant had been paid by 
the executor’s mistake; and, though the 
action for money had and received was 
nob in question, the principle now under 
discussion was applied, James, L. J., ob¬ 
serving that relief against mistake had 
never been given in the case of a simple 
money demand between the parties, there 
being no fiduciary relation between them 
and no equity to supervene by reason of 
the conduct of either. 

So also in Mackersy v. Ramsays (10), 
wh^re it was held that, because privity 
existed between plaintiff and defendant, 
his banker who had undertaken to collect 
the amount of his bill and bad agreed to 
credit him with the amount received, the 
latt er was liable to him and that, heoause 

(5) 18151 6 Taunt. 277. 

(6) U8091 2 Camp. 128. 

(7) 18621 82 Ij. j. 0. P. 30. 

(8 [18561 1 H. & N. 210, 

(9 18761 3 Oh. D. 351. 

(10 [1843] 9 Clark & Finnally 618, 


privity did not exist between him and the 
banker’s agents, whose insolvency canBed 
loss of the money, those agents were not 
And in Prince v. Oriental Bank Corpora. 
ti07l (11). in which Mackersy v. Bamays 
(10) was approved, the absenceof privity 
again afforded a ground of decision. Itia 
to be observed that the language in Sin- 
clia r V. Broucf/ium (3j,on which plaintiffs 
claim to a liberal view of the action lor 
money had and received mainly rests, was 
used rather of its early development than 
of its scope as settled at the present time 
by authority. It is no doubt still to be 
regarded, as it was originally, as based on 
an implied or fictional promise (seethe 
judgments of Lords Haldane and Dunedin). 
But Sinclarv. Brougham{Z) iscomplete- 
ly in accordance with the great body ol 
other authority in negativing the possibi¬ 
lity of such a promise being deduced, ss 
plaintiff here would deduce it from thfl 
aequum et honam, as it may appeal totlii| 
sympathy of the Court in theparticuln 
case, or from circumstances, in which tbs 
defendant having no privity with tbq 
plaintiff, when the money was received, 
need not be supposed to have given and 
had no duty to give any promise. Here 
defendant 1 was clearly under no snch 
duty. For he collected the debts doe to 
defendant 4 and others without referenc® 
to them and was not enabled to do so by 


reason of any fiduciary relation with tbeffl 
or in consequence of any fact indepaw® 
of the willingness of their debtor® 
pay him. , 

The conditions, on whioha pWintiB 
can sue for money received to ’ 
have been discussed in ° J 

with reference to the appH®*®"' ^J 
Art. 62. Sch. 1, Lim. Act, than to tn 

existence of a right of action; ^ -g 
the latter has been in question, bb®* 
of privity has seldom arisen orbeeow 
The cases, therefore, are of little a® 
tance. Plaintiff, however,reheao^ 

Lootf Ali Khan v. Musammai 
nissa Begum (12) and Tellis v. Sa 

(13) , the latter being expl®° ,. 
Vaidyanath Aiyar v. Aiyasn^Jf 

(14) . But in all these the 

in the relation of joint tenant® 

owners and the principle of 
Act, was gppHftahlfl, the de—. 


(11) [18781 3A. 0. 325. 

(12) [18711 9 B. L. B. 348. 

(13) [1887 10 Mad. 69. , - 

(14) [19091 32 Mad. 191=1 !• 0.40«' 
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having in each case receivoil the money 
sued for as representing the plaintiU's 
and themselves: and a fiduciary relation 
was. therefore, in question. Sankunni 
-}^eno7i v. Govhidan Me»on fl5) was no 
doubt decided with reference to Black, 
stone s definition of the action and a very 
general statement that the defendant's 
Obligation arose ex aequo et hono. But the 
suit was to recover money, for which no 
doubt defendant a member of a tarwad 
and plaintift had given a pro-note, ap- 
parently by way of acknowledgment, to 
the karuavan; and, when the money was 
retmned from the Government deposit, 
lor which defendant originally received 
It, his receipt of it was aparently re- 
garded as part of the transaction, into 
which he had entered with the karnavan’s 
concurrence for the tarwad’s benefit, 
i he decision, therefore, might, it would 
seem, have been based on a ground 
narrower than the one adopted and con- 
sistent with the conelusion already rea- 
chad on English authority. 

7 made to Mahomed 

Wahibw Mahomed Ameer [\^l a case, 
in which the fiduciary relation between 
the parties, co-sharers, was clear and in 
which therefore, nothing turned on the 
re erence itcontains ioLUtw. Martindale 
4;. already cited, as an action for money 
had and received. This reference in fact 
merely reproduced that made in another 
case relied on by plaintitl', Jiarjhumoni 
Audhikar!, v, Nilmoni Sni,jk Deoill), in 
which Marlnidale (-i), Neate v. 

Harding (l8). and Holt v. Ely (lOJ were 
referred to. But the claim in the two 
last mentioned eases was for money taken 
wrongfully from the plaintiff, directly 
in the one and from his agent in the 
other; and the question of privity was 
therefore, not raised in them. It has been 
pointed out that it was not discussed in 
the first mentioned: and in Haghumoni 
Audhikary v. Nilmoni Singh Deo (17) 
the claim being for money obtained 
fraudulently by the defendant from the 
Collector, who received it as plaintiff’s 
deposit and apparently was holding it for 
him. It would probably have been useless 
to rai se i t. Op the other hand, in 

\V \ ^^2=14 I. 0. 2 ^^ 

(16) U905] 32 Cal. S27 

(17) L1876] 2 Cal 893 

(18) 11861) 6 Ex. 349 

(19) U863) 1 El.iBl. 795 
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Immasuunni Aiynr v. Kanthayyan (20) 
also a case of withdrawal of money froni 
a collectorato Imt not ono in whicli it was 
held as a deposit or withdrawn by fraud 
although tho relevancy of tlio roferonco 
to Kendal v. IIW (21) is not clear, tho 
suit was held nnsnstairiahlo, on tlio 
ground that the [•ayment Ijy the Collec¬ 
tor and tlio receipt tiy defendants wore 
bona fide and without notice of jdaintill' s 
proferential right and llanhar Mi,.,,]- 
V. Syed Mohammad wasaciso, in 
which evidence of privity was insisLod 
on and tho suit was hold to be go- 
verned by Art. G2 only because that evi- 
denc was sunicient. There is accordingly 
no reason for liolding that the principle 
accepted in England has been rejected 
ID this country. Wo must therefore 
decide that plaintiff's suit does not lie 
for any of the money claimed. 

This conclusicn renders it unn0co3.?ary 
to deal witti the argument of Mr. A. 
Krishnaswamy .Uyar for plaintiff relating 
to defendant i's share of tho amount 
received by defendant 1 and based on 
Bindley on Partnership. Edn. 6, p. 692, 
or with the memorandum of objections 
Tho result is that the appeal is allowed 
and the suit dismissed, plaintiff to pay 
defendant I’s costs throughout. Tho 
other defendants have not been made 
parties to the appeal. Tlie memorandum 
of objections is dismissed with costs. 

Sadasiva Aiyar, J.—The material 
facts may bo shortly stated thus:—The 
Official Receiver of the Tinnevelly Dis- 

trictsold by publicauctionthodebtsdueto 

a partnership of four persons who carried 
on business in Tuticorin. The principal 
partner, Rajappa Madali, was adjudicated 
an insolvent with effect from 5th Docom- 
ber 1908. The partnership business it¬ 
self had been closed in February 1908 
(800 Ex, l). I think it may be taken that 
the partnership had become dissolved 
between February 1908 when the busi- 
ness was closed in December 1908 when 
Rajappa was declared insolvent, except, 
of course, that the rights and obligation 
of tho partners continued in all things 
necoBsary for winding up the business 
partnership. (S. 263, Contract 
Act.) When Rajappa Mudali was ad¬ 
judicated an insolvent, he was entitled 
only to ith share in the assets of the 

(20) [18991 9 M. L. J. 67 

(21) [18711 6 Ex. 243, 

(22) 11917]1 p. L. J. 874=s37 I. C. SO 
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partnership, which assets principally 
consisted of the outstandings due to the 
partnership hy its debtors. The Olheial 
Receiver seems to have put up for auc¬ 
tion sale the whole of the outstandings 
due to the partnership and defendant 1 
became the purchaser thereof in October 
1910 (see Ex. K) for Rs. 200. I think 
it is clear that defendant 1 {the appel¬ 
lant before us) never intended to pur- 
thsLSQ only Rajappa Mudali’s lt\\ share 
in the outstandings and it follows that ha 
never considered himself as a cc-sharer 
with the other three partners of Rajappa 
Muclali, (namely, the defendants 2, 3 and 
•l) of the right to recover those outstand¬ 
ings. Ho never recognized defendant 4 
as having been a partner ac all, and 
defendant 4 himself always repudiated 
that he was a partner, though the finding 
of the lower Courts (which is binding on 
us in second appeal) is that he was a 
partner. 

Defendant 2 in November 1910 (with- 
in three weeks of defendant I’s purchase) 
admitted in Ex. 1 that the whole of the 
outstandings belonged to defendant 1 by 
his purchase at the Receiver's sale, and 
on receipt of a consideration released all 
his (defendant 2’s) right in, or connexion 
with, the outstandings in favour of de¬ 
fendant 1. Thus defendant 1 became 
legally entitled at least to half share in 
those outstandings, whether bis claim 
to the whole of the outstandings was 
well founded or not. 

The plaintiff got a decree for money 
against defendants 2 to 4 in a Small Cause 
Suit of 1910. Defendant 1 persnaded 
a debtor of the firm to agree to pay 
abont Rs. 1,650 to him in compromise 
of a suit brought by him against that 
debtor and afterwards received Rs. 450 
more then three years before this 
suit and again Rs. 1,200 in 1912 with, 
in three years before this suit from that 
debtor. The plaintiff, in execution of 
his Small Cause decree against defen¬ 
dants 2 to 4. attached fths of this 
amount of Bs. 1,650 in July 1914, though 
meanwhile defendant 2 had relinquished 
his rights to defendant 1 in Novem¬ 
ber 1910 and had even been declared 
insolvent in the Madura District Court 
with effect from March 1911. Defen¬ 
dant 3 also had been adjudicated insol¬ 
vent in the same Court with effect from 
October 1911. Thus it is clear that the 
plaintiff’s attachment in 1914 (assuming 


that defendants 2 and 3 continued b 
have each l/4th share in the outstandbgg 
of the firm notwithstanding the Tinne. 
velly Receiver’s auction sale of the whole 
to defendant 1 in October 1910) was 
wholly ineffectual so far as defendants 2 
and 3’s shares were concerned, as the 
said shares had become vested in defen. 
danb 1 and the Official Receiver respec- 
tivelyorin the Official^Receiver of Madura 
alone before the attachment of July 1914. 

The plaintiff brought the present suit 
in April 1915 for recovery of 3/4th8 of 
Rs. 1.650 (Rs. 1,237-8.0) recovered by 
defendant 1 in 1911-12 from the partner¬ 
ship-debtor. (The plaintiff had beenap- 
pointed receiver in the suit in which the 
shares of defendants 2 to 4 were attached 
in 1914.) The suit was brought on the 
allegation that 3/4th3 share of the money 
so recovered by defendant 1 was money 
had and received by defendant 1 for the 
use of defendants 2 to 4. The lower 
Courts have given a decree in favour cl 
the plaintiff for half of Rs. 1,200 (th» 
is. Rs. 600) which defendant 1 collected 
from the partnership-debtor in 19W 
within three years of the suit, treating 
that Rs. 600 as the half share of defeU' 
dants 3 and 4 received by defendant Itoi 
the use of defendants 3 and 4. s 
at once dispose of one of the pom 8 
arise in the case by stating that the P 
tiff’s attachment of defendant 3 s « 

l/4th share in the Rs. 1,200 M ^ 
ineffective as that share, ^ssuDw ^ 
have existed in 1911, had who 

in the official receiver of 
was not a party to the ggcond 

tion proceedings of ^ {q any 

appeal has therefore to be 
event to the extent of ball >* , 
dflnreed in Dlaintiff’s(r0spond6n5»i 


by the lower Courts. - ramainin^ 
The only question therefore 

is whether defendant tj- i200) 

being the l/4th share (of bbe j 
due to defendant 4, for the os 
dant 4 and whether defendan 
fore liable to pay over tl^ot '.ugnlsJO' 

interest from 23rd April 1915 o 

tiff'. The question of law diffi* 

be admitted to be one of • !_* crodl* 
oulty. Suppose A and B are Jo ^ 

tors of C, who owes them • ^ Ifguj 
stranger, purchases the trao^ 

A, believiug that A was p. ^ 

fer the whole debt of Bs- . 
then is paid by C, the debtori 
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tho Es. 100. Can B, the co-creditor, 
Rs. 50 of the Rs. 100 as having 
been received by D for B'a use and sue to 
recover it from D? (It will be seen that 
I have tried in tho above illustration to 
eliminate as far as possible unnecessary 
incidents appearing in the facts of the 
present case but not bearing on the ques¬ 
tion of law.) Now it is clear that if A 
himself received the whole of the Rs. 100 
from the debtor C, R, his co.creditor, 
could treat Rs. 50 as money had and re¬ 
ceived by A for B and sue A for it. The 
question is whether when D got the 
transfer of the debt from A, believing 
that D got the title to it free from any 
claim to any portion of it on the part of 
anybody else, and when D recovered tlie 
whole of the money from the debtor C 
on that footing, D could he treated as 
having received half of it on behalf of B. 
In Sinclair V. Brougham (.3) (FIou.se of 
Lords), Lord Chancellor Haldane. Lord 
Dunedin and Lord Sumner have consider¬ 
ed the nature of the action fox monoy 
bad and received. The Lord Chancellor 
says (see pp. 415 to 417 of 1914 A. C.) : 
“Broadly speakiuR, ?o far as proceedings in per¬ 
sonam are concerned, the eomraoD law of Eng¬ 
land recognizes only actions of two classes, those 
founded on contract and those founded on tort. 
When it speaks of actions arising ei cou- 
fracfji. it refers merely to a class of actions in 
theory based on a contract which is imputed to 
the defendant by a fiction of law , , , , Tho action 
(for money Imd and received) was in principle 
one which rested ou a promise to pay, either 
actual or imputed by law ... Lord NUusfiold 
explained .... ‘If the defendant be under an 
obligation, from the ties of natural justice, to 
refund, the law implies a debt, and gives this 
action founded on the equity of the plainlifl's 
case, as it were upon a contract’ .... The form 
of the common indebitatus asumpsit count 
was a form of a claim which bad been very 
gradually evolved. The researches of recent 
writers appear to me to have placed its origin in 
Us true light. Tho basis of actions of this kind 
was originally tori, a writ having been framed 
In cousimili casu under tho provisions of 
Cb. 24 of the Statute of We-lminster (13 Edw. 1 ) 
By degrees, out of this action on the case and 
as one of its forms, a new form which was seen 
to diverge wholly form tort, the action of as¬ 
sumpsit arose.Holt, C. J., is reported to 

have said: That the notion of promises in law 
was a metapbjsical notion for tho law makes 
no promise, but where there is a promise of the 
party.’ Yet the observation of Holt, C. J Dot- 
withstanding. a little later on this ’meUpbysi- 
cal notion’ bteame firmly established. For it 
was just the fiction of attributing a promise in 
a multitude of cases where in reality there was 
none, which finally gave tho action its com¬ 
prehensive range and made it available even 
where no fact importing or implying privity of 
contract conld be proved. The history of the 


.action of tlic* h.is been described bv a 

writer to wlxmi l.iwyers ami hi.storians alike owe 
much, the lat« Frof'^jor Ames of Il.arvard Uni¬ 
versity. in language which sliows hov e.isily tho 
fiction of a promise grew into part of the law. 
Speaking of tlje .action of assumpsit generally 
ho says: In its orii^in an actiou of tort, it was 
soon transformed into an actiou of contract 
becoming afterwards a romedv where there was 
neither tort nor contract. Ba'ed at first onlv 
upon an express promise, it was afterwards sup¬ 
ported upon an implied promise, aud even upon 
n fictitious promise. Introduced as a special 
manifestation of the action on the case, it soon 
acquired tho dignity of a distinct form of action, 
which superseded debt, became coocurreat with 
account, with case upon a bailment, a warranty 
and bills of exchange, and competed with equity 
in the case of the essentially equitable quasi 
contracts growing out of the principle of unjust 
enrichment.” 

Lor.l Dunedin say3 afc pp. 431 to 433 
(o/]9l4 .1 C.); 

“The familiar ca<e is the paying of money by 
.1 to/i under the mistaken impression in fact 
that a debt was due, when in truth there was 
no debt due. It was to fit cases of this sort that 
the common law evolved the action for money 
bad and received, I think one cannot help feel¬ 
ing that this action was truly the putting of 
an equitable doctrine under a legal form. lata 
using the word equitable in a non technical 
sense, for I am not suggesting for a moment 
that tho action was borrowed from technical 
equity. My noble aud learned friend Lord 
Sumner in his opinion,-which I have had the 
advantage of seeing, has conclusively shown 
that it wa.s not. But being a legal form, it does 
not admit in spite of Lord Mansfield’s dictum 
that such an action was very beneficial and 
to be encouraged, of being stretched beyond 

its capacity.My Lords. I confess that for 

a person not bred to the common law to express 
an opinion as to the true meaning aud extent of 
coniinoa law actions is to handle pericuhsae 
plenum onus aUae.” 

lionl Sumner, says at; pp. 453 to 45G 
{of 1914 .4. 6’.); 

"J'bo action for money had and received can¬ 
not now be extended beyond the principles illu¬ 
strated in the decided cases, aud although it is 
hard to reduce to one common formula the 
conditions under which the law will imply a 

promise to repay money received to the plain- 
tifi’s use, I think it is clear that no authoritv 
extends them far enough to help tho appellants 

DOW.” 

Tlion the noble Lord referred to the 
argument invoking Lord Mansfield’s au¬ 
thority that; 

“Whenever it is e* aequo et bono for A to 
repay money which he has received from B and 
would be against conscience for A to keep it, 

then B has an equity to have A decreed to repay 
It,” ' 

and proceeded: 

‘My Lords, I cannot but think that Lord 
Mansfield’s tangnage has boon completely mis¬ 
understood . . , . Even the decision in S^osts v. 
Macfer lin (23). which has since been dis' 

(23) U760] 2 Burr. 1005. 
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sentod from, for some time unsettled the law 
[see Smitli’s Loading Cases. ^Jotes to ^larriot 
V. [24 n, and this last mentioned case 

is one which illustrates the proposition that 
money is not thus recovoteble In all cases where 
ii i< uneonscientious for the defendant to retain 
it. for no one could doubt that Hampton’s reten¬ 
tion of the money in that case was very like 
sharp practice .... With whatever complacency 
the Court of King's Bench might regard the 
views expressed in Closes v. jl/ac/erfflu (23), 
protests were very early made against it in the 
Common Pleas [Johnsoyi v. Johmon (25)1, and in 
Miller v. Atlcc (26) Pollock, C. B., bluntly de¬ 
clared the notion that the action for money had 
and received was an equitable action to be ‘ex¬ 
ploded’ and Parke. B., sitting by him. did not 
sav him nay. This episode is reported only in 
13 Jurist, but it smaks of truth. ... There is 
now no ground for suggesting as a recognizable 
‘equity’ the right to recover money in personam 
nicrclv because it would be the right and fair 
thing that it should be refunded to the payer.” 

1 havQ quoted thus at a length, which 
may be called wearisome, to show how 
dangerous it would be for an Indian 
Judge like myself to deal in my own 
language with the nature, scope and ox. 
tent of the action for money had and 
received or to classify accurately and ex¬ 
haustively the circumstances which 
would entitle a person to bring an action 
for money bad and received against an¬ 
other, especially when Latin phrases like 
aequo et bono have to be freely used by 
Judges and counsel to explain themselves 
fully. Lord Sumner at p. 458 {of 1914 
A. C.) says: “Of equitable principles I 
hesitate to speak confidently.” Lord 
Dunedin has in a passage which I have 
already quoted expressed himself even 
still more diffidently as a person not 
bred to the common law” about his abi¬ 
lity to express an opinion as to the true 
meaning and extent of common law ac¬ 
tions. In Sankunni Menon v. Govindan 
Menon (15) Benson. J.. and myself did 
quote Blackstone to indicate the wide 
nature of the common law action for 
money had and received in the olden 
days. But the scope of that action ought 
not to be extended beyond what would 
be covered by the principles governing 
the numerous decisions which have laid 
down what kinds of actions do come 
within it and what kinds of actions do 
not. In the case in Sankunni Menon 
V. Govindan Menon (15) the defendant 
who received the money knew from the 
beginning that the money belonged to 
bis tarwad and not to himself and the 

(24) [17971 7T. R. 269. 

(25) [1802] S Bos. & Pul. 162. 

(26) [1849] 8 Ex. 799. 


person who paid it did not know it, 
While privity of contract between the 
parties is, of course, not necessary to 
sustain such an action, I think there must 
be what might be called some privity ol 
a legally recognizable nature, such as 
some knowledge of particular facts in 
the man who received the money, and 
some mistake or ignorance of fact on the 
part of the man who paid the money, 
or some relation of trust and confidence 
between the person who received the 
money and the person claiming the money 
or a portion thereof, on which the Court 
could fasten as creating the relation oQ 
principal and agent (though by fiction) 
between the plaintiff and the defendant. 

I shall try to illustrate what I mean by 
a simple example: B owes money to i.i 
dies. There is a dispute between ChB, 
each claiming to be the sole heir of i. 
B pays the money to C. Can V sostsin 
an action for money had and received 
against C even if he establishes against C 
that he is the rightful heir and notC? 
I am clearly of opinion that he could not 
do so, his only remedy being against tbs 
debtor B. In the present case, it ifl n®* 
shown that when the partnership-debtor 
paid money to defendant 1 , defendant 
knew that he had not a right to t e 
whole of the money paid to him and i 
is also nob shown that he was 
position of trust or confidence , 
defendant 4 and it is also not 
the debtor had any fraudulew , 

in paying the whole money ^ 
dant 1. A co-sharer may by 
language, be treated as go,i 

position of confidence -L^nuitly 

sharers, but a person ^ole of 

purchases from a cosharer vo . ^ 
the claim of all the cosharets c 
said to be in such a pos^bioo- 
fore agree that the plaintiff has 
of action against defendant! an 
in the order proposed by my 
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Civil P C. (1908), 0.9, R. 13—Mortgage 
Decree—Final decree patted ex parte^ 
Application to »et it aside is maintainable. 

A Anai decree passed ex parte ia a mortgage 
suit is a decree" within the meaning of 0. 9, 
B. 18, and an application to set it aside is 
therefore maintainable nnder the rule. 

IP 965 C 2] 

T,R. Venkatarama Sastri and S. 7<s- 
vanatha Aiyar~for Petitioner. 

S. Muthiah Mudaliar for G. S. Rama- 
cltandra Ahjar —for Respondents. 

Judgment.—Tbe petitioner obtained 
a preliminary mortgage decree for the 
sale of certain property and an applica¬ 
tion was then made for the passing of 
the final decree. At the hearing of this 
application the respondent did not ap¬ 
pear and the final decree was passed in 
his absence. Subsequently he made an 
application under 0. 9, R. 13, Civil P.C. 
to set aside the final decree, which he 
alleged was passed ex parte. Tbe Dis¬ 
trict Munsif acceded to that application 
and the petitioner now has applied to us 
in revision to set aside the order firstly 
on the ground that it is not a case to 
which 0. 9. R. 13. applies. 

The point raised seems to be one of 
first impression and its decision depends 
on the interpretation of 0. 9, R. 13. 
It says: 

In any case in which a decree is passed ex 
parte against a defendant, be may apply to the 
Court by which the decree was passed for an 
order to set it aside.” 

Now there is nothing in the language 
of that rule which compels us to limit 
the word “decree” to the preliminary 
decree in a case where the law contem- 
plates preliminary and final decrees. It 
cannot be denied that a final decree is as 
much a decree within the meaning of 
the law as a preliminary decree. The 
Code provides certain procedure to be 
followed in the proceedings for a final 
decree; an application has to be made by 
the preliminary decree-holder and notice 
has to be given to the judgment.debtor 
to show cause why such a decree should 
not be passed. We do not see any good 
ground, nor has any been saggested to us 
why a final decree like this should not 
be treated as a “decree" within the 
meaning of 0. 9, R. 13, if it has been 
passed ox parte within the meaning of 
the law. In such cases, the proceedings 
Qommencing from the preliminary decree 
must be treated as separate proceedings 
and if those proceedings are terminated 
by a decree which has been passed ex 


parte we do not see, so far as the langu¬ 
age of the rule or of any other provisions 
of the Code that have been brought to 
our notice are concerned, why the proce- 
dure set down for setting aside ex parte 
decrees should not ap|)ly. Our attention 
has been drawn to the fact that R. 13, 
contemplates cases in which the summons 
has not been duly served, and the con¬ 
tention is that in proceedings for final 
decree in a mortgage suit what is served 
is not a summons but a notice. We do 
not think that there is really any sub- 
stantial distinction to be based on a 
ground like this, and we are of opinion 
that the ends of justice require that we 
should not unduly narrow the scope of 
R. 13, 0. 9. It is of importance that 
the proceedings for a final decree should 
be had with due regard to tbe procedure 
laid down for the purpose and that if a 
final decree is passed ex parte in the 
absence of the defendant, he should be 
given an opportunity of having that 
decree set aside by a proper application 
if he was prevented from appearing for 
sufficient cause. 

The next contention raised is that the 
application was made after the time 
limited had expired, but that is not a 
question of jurisdiction in which we can 
interfere with the order in revision. 
The petition therefore fails and is dis¬ 
missed with costs. 

S.N./r.K. Petition dismissed. 
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Full Bench 

Wallis, C. J., Oldfield, Sadasiva 

Aiyar, Spencer and Bakewell, JJ. 

Vasireddi Venkata Lakshmi Nara 
samma—Plaintiff—Appellont. 

Secretary of State —Respondent. 

Second Appeal No. 1824 of 1916, Deoi- 
ded on 17th April 1918, from decree of 
Temporary Sub-Judge, Guntur, in Appeal 
Suit No 187 of 1915. 

^ Grant — Construction — Grant of land 
bounded by non-navigable river—Onus of 
■bowing that grant did not include bed of 
river is on grantor. 

Where a grant is made of land which is 
bounded on one side by a noD*navigable river 
the onus of showing that tbe grant did not 
cover the bed of tbe river ad medium Jilum 
^uae is on tbe grantor. The presomptlon may 
be strong or weak according to the circum¬ 
stances of the particular case, and the amount 
of evidence required to rebut it will vary iC’ 
cordingly. [p ggg q i] 
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T. V. Ven’katarama Aiyar and R. Baja- 
(jopala Aiyar —for Appellant. 

V. Bo,mesam —for the Crown. 

Order of Reference. 

Seshagiri Aiyar and Napier, JJ.— 

This is a suit by the trustee of a tem¬ 
ple for a declaration that the lands belong 

to him and that the Secretary of State is 

% 

not entitled to put up the grass thereon 
to auction or to interfere in any manner 
with the right of the plaintiff. The 
plaint, as originally instituted, contained 
the statement that the inam granted to the 
temple comprised lands on both sides of 
the Tungahhadra river and that conse¬ 
quently the entire bed of the river be¬ 
longed to the temple. It has been found 
by the Subordinate Judge, and we see 
no reason for not accepting that finding, 
that the boundary of the inam village is 
the river itself and that no lands on the 
other side of the river were granted to 
the temple. On this finding it has been 
argued before us that the plaint temple 
is enticlod to half the bed of the river. 
The learned Government Pleader took 
exception to this change of case on the 
part of the plaintiff; but we think that 
in the circumstances of the case the 
plaintiff should not be refused relief be¬ 
cause he put his case too high. 

The point for consideration therefore 
,is whore a grant is made fixing one of the 
boundarise of the lands granted as a 
river, whether the grantee is entitled to 
half the bed of that river. The decisions 
of the English Courts seem to be uniform 
in this respect. Lord v. Commissioners 
for the City of Sydney (l) and Maclaren 
V. Aitoyney-General for Quebec (2) and 
other cases referred to in these two de¬ 
cisions have accented the principle that 
where the lands are bounded by a river, 
the grantee is entitled to lands ad 
medium filum aquae. In City of Lon¬ 
don Land Tax Commissioners v. Central 
London By. (3) the House of Lords ap¬ 
plied this principle to the case of high¬ 
ways. All the learned Lords who took 
part in the decision affirm that it is an 
established principle of law that the 
“ owcersbip of frontages on either side of the 
street extended ad medium filum viae, just as, 
had the division or boundary between two sub¬ 
jects been a stream, the ownership of the ripa¬ 
rian proprietors would have extended ad me- 
diam filum fiaminis.*' 

(1) 1868-69] 12 Moore P. C. 473=7 W.B. 267. 

(2 1914] A. C, 258=83 L. J. P. 0. 201. 

(3) [1918] A. 0. 364=82 L. J. Ch. 274. 


In Whitmores {Edenhridge) Lim. v. 
Stanford {^) this rule was extended to 
artificial channels. In this country, 
Balbir Sinqh v. Secy, o/State (5) accepts 
the principle of the English decisions. 
Powell V. Powell (6) is to the same 
effect. In Secy, of State v. Kadiri. 
kutti (7), the learned Judges say that 
the rule that riparian proprietors ate 
entitled to the bed of the river ad- 


medium flum is not applicable to navig¬ 
able rivers. That is an indication that 
if it is a Don-navigable river, the prin¬ 
ciple of English Law would be applied 
in this country. In Sundaram Ayyar 
V. Municipal Council of Madura (8), 
Justice Bashyam Aiyangar extended the 
doctrine to highways. The matter was 
recently discussed by three Judges of 
thia Court in Secy, of State v. Jau- 
kiramayya (9). Oldfield, J. seems to 
doubt whether the principle referredto 
is applicable to India. Sadasiva Aiyar, J. 
on the other hand apparently sees no 
objection to the applicability of that 
doctrine to India. Bakewell, J. expressed 
no opinion on that question. The lear¬ 
ned Government Pleader referred us to 
two cases decided by the Judicial Com¬ 
mittee as throwing some doubt upon the 
applicability of a similar principle to 
Indian conditions. In Sri Balusu Ba- 
malakshmamma v. Collector of 
dvari District (10), the decision tonied 
upon the fact that the ownership ot 
the bed of the river was not 
tion raised for decision in the hour 
below. In rejecting the 
which was put forward for the 
time before the Board, Lord Hobnou 


nade use of these observations: 

“ The result is that their 
»rave doubts whether the nvetfl 

jle to little English rivers applies to 
iuch as the Godavari, would a 

nuch more about the river io quesb 

node in which it has been ^pahottal.” 
ieciding as to the presumption or its , ^ 

In a more recent case 
Haja Srinath Roy v. 

ll), in which the question related 

ight of fisb*y possessed by a 
Droprietor, Lord Sumner m d 
he judgment of the Jndioia LQ^S-- 
(4 1909] 1 Oh. 427=78 L. J- Cb- I”’ 

(5 [1900] 22 All. 96. 

6 [1916] 36 I. 0. 567. 

(7 1890] 13 Mad. 869. 

(8 1902] 26 Mad. 635. 


(9) [1916] 801, 0.609. ^ . ,07 (P. Cj- 

(loj [1899] 22 «4=26 I, ^(p.fl 

(11) A, I. R. 1914 P.O. 48=42 OaJ. 


£ 
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says at p. 531 (of I. L. E. 42 Cal.) after 
reviewing at considerable length the Eng¬ 
lish and American law on the subject; 

“ In proposing to apply the juristic rules of a 
distant time or country to the conditions of a 
particular place at the present day, regard must 
be bad to tbc physical, social and historical 
conditions to ^vhic)1 that rule is to be adapted." 

Having regard to the observations of 
the Judicial Committee and to the differ¬ 
ence in opinion between two learned 
Judges of this Court, we do not think it 
desirable that we should hnally dispose 
of this matter. The question is of very 
great importance to the Government as 
well as to private proprietors, and we 
think it desirable that the opinion of the 
Full Bench should be invited on the sub¬ 
ject. We therefore propose the following 
questions for the opinion of the Full 
Bench: Whether when Government makes 
a grant in India of a village which is des¬ 
cribed as bounded by a non-navigable 
river, the right of the grantee extends to 
half the bed of the river, and whe¬ 
ther the onus of proving that the grant 
did not cover the bed of the river is on 
the grantee or on the grantor. This last 
question has become necessary having re¬ 
gard to the observations of Lord Hob- 
house in-Srt Balusa Ramalakshmamma 
V. Collector of the Godavari District (10), 
wherein he says the question of presump¬ 
tion or its rebuttal in a country like India 
would depend upon considerations diffe¬ 
rent from those whicli obtain in England. 
Opinion.—In Bon. Regn. 11 of 1825, the 
legislature, acting, as recited in the pre¬ 
amble, on reports from the law officers 
as to the provisions of the Mahomedan 
and Hindu laws and on a consideration 
of the decisions of the Sudder Adalut, 
proceeded in S. 4 to make a distinction 
as to the ownership of churs in navigable 
and non-navigable rivers, which in the 
opinion of Sir M, R, Westropp, C. J., in 
Baban .Vayac^ia v. NaguShravucha (12) 
raised an inference, though not conclusive 
that the beds of non-navigable rivers are 
generally private property. The obser- 
vation of the Judicial Committee in John 
Doe V. East India Company (13), ap¬ 
pears to proceed upon the same view. 
The law was laid down in the same way 
in Eajah Neelanand Singh v. Rajah 
Teknarain Singh (14). and by the Cal¬ 
cutta High Court in Hunooman Doss v. 

(12) [1877*78) 2 Bom. 19.. 

(13) [1884-57) 6 W. I. A. 267 (P.C.). 

(14) [1662) Oal. B. D. A. B. 160. 


Shamchuni Bhidla (15) and Bhageeruttee 
Dabea v. Grecsli i'hunder CJiowdhri/ (lO), 
where the Court hold that: 

by tbe common l:i\v of ihi-; country the right 
to the aoil of tbc bed river when llowing wilbia 
the e.statcs of difTerent ]>roprietor^, i)o]ong3 to tlie 
riparian owners, ail vu<liu»i fihiw aguai'." 


Tn this Presidency the decisions of the 
Sudder Court in Srev Rojnh OopnliipoUj 
Jogee Jaganadheruze v. S'lO'-CoUcc.inr of 
Rajahmundrii (17), and of the Ilighi 
Court in Suhhaija v. Yorlagndda (IS) 
were to thg same effect. It is only in 
the case of navigable rivers that the j)re- 
sumption has been laid down the othe)’ 
way by the Judicial Committee in Ec. 
koirri Singh v, Heeraloll Seal (19): Felix 
Lopez V. Mudhun Mohiin Thakoor (20) 
and Xogender Chuiider Ghose v. Maha- 
med Esnff (*21), while in Forhes v. Meer 
Mahomed ^22), it appears to he 

assumed that in the case of non-navigable 
rivers the ownership of the hod is in the 
riparian owners. The decision of the 
Judicial Committee in Kali Eis.'^eu Ta¬ 
gore V. Jodoo L''l Mullick (23) and Kha- 
geudra Narain Chaivdhry v. Matangini 
Debi (24), appears to proceed on the same 
basis. In Sri Balusa Ramalakshmamma 
y. Collector of the Godavari District (10), 
where the appellant before them sought 
to base her title to the laoka in question 
on the presumption arising from the 
fact that she was the owner of both banks 
of the river, their Lordships ’observed 
that such a claim was not made by the 
pleadings or by the issues, and was one 
about which much evidence might and 
probably would have been given if it bad 
been raised; and they accordingly dec¬ 
lined to discuss the question because it 
was not relevant to the case made by the 
plaintiff, and merely observed that, hav¬ 
ing grave doubts whether the presump¬ 
tion applicable to little English rivers 
applies to great rivers such as the Goda¬ 
vari, they would require to know much 
more about the rivers in question before 
deciding as to the presumption orits rebut¬ 
tal. This reservation in'a case in which the 
question in their Lordships’ opinion did 


(15) 

(16) 
(17) 

18) 

(19) 

( 20 ) 
(21 
;22 

23 

24 


1 Hay 426. 

2 Hay 541. 

[1858) S. D. A. 180. 

[1862*631 1 M. H. 0. R. 255. 

[18691 2 B. L. R. 4=12 M. I. A. 136 (P.C,). 
L1870 5 B. L. R. 621 (P.O.). 

[1873 10 B. L. B. 406=18 W. R. 113, 
[1874 12 B. L. R 210=20 W. R. 44. 

[1880] 6 0. L. R. 97=6 I. A. 190 (P.C.). 
[1890) 17. Cal. 814=17 I. A. 62 (P.C.). 
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not arise and in which the authorities 
above referred to were apprrentiy not 
cited, cannot be taken as a ruling that the 
presumption is generally inapplicable in 
the case of non-navigable rivers in this 
part of India. Certain dicta as to the 
ownership of river-beds were also cited 
from recent cases in this Court, but they 
are farfromuniform and in none of these 
cases was the present question considered 
in the light of the authorities. We 
therefore consider it unnecessary to 
refer to them. The result of the autho¬ 
rities in our opinion is that, as regards a 
grant of land in India described as bound¬ 
ed by a iion-navigablo river, the onus of 
showing that the grant did not cover the 
bed ad medium filum aquae is on the 
grantor. The presumption may be strong 
or weak according to the circumstances 
of the particular case, and the amount of 
evidence required to rebut it will vary 
accordingly. We do not think it desir¬ 
able to attempt to lay down any more 
definite rule. Reference has been made 
to the Madras Land Encroachment Act, 
Act 3 of 1905, but that Act cannot affect 
the pre-existing rights, if any of the 
grantee in this case. 

S.N./r.K. l^cjerence answered. 

A. I-R. 1919 Madras 968 

Phillips and Napier, JJ. 

P. Varadarajulu Naidu In re— Ac- 
cused-Petitioner. 

Criminal Revn. No. 596 of 1918 and 
(Criminal Eevn. Petn. No. 482 of 1918) 

Decided on 15th October 1918. 

(a) Criminal P. C.(1898), S. 196—Actual 
words of complaint need not be sanctioned. 

Under S. 196 it is not necessary that the actual 
words of the complaint should be sanctioned. 1 
I. G. 22 & 36, Foil. [P 968 C 2] 

(b) Criminal P. C. (1898), S. 196—Sanction 
by Government—Specific authority held suf¬ 
ficient. 

The Government authorized the District Magis¬ 
trate by telegram to prosecute the accused under 
S. 124,1. P. C. after consultation with the Public 
Prosecutor and directed the District Magistrate to 
submit the complaint prepared ‘for issue of sup¬ 
plemental sanction: 

Held: (l)that the last clause cf the telegram 
should be read apart from the rest of the order 
and that it was not intended to refer back to 
the first portion of the telegram or to limit the 
authority given; (2) that the telegram contained 
sufficient sanction under S. 196, 7 I. C. 359; 
Diss from', 16 Mad. 468; Diet. [P 968 C 2] 

(c) Criminal P. C. (1898), S. 196-S. 196 
is disenabling and must be construed strictly. 

Per Napier, J.—Senotion 196, Criminal P. 0., 
is not an enabling section. It is a disenabling 
section and must be read simply as requiring 
the specific authority of Government for institu¬ 


tion of the proceeding and nothing more. 

[P 969 C 2] 

K. Srinivasa AiyangarmAA. Krishna, 
sivami Aiyar, —for Petitioner. 

E. B. Osborne —(or the Crown. 

Phillips, J .—The only point argaed 
before U9| among the many objections 
taken in the revision petition, is thatthe 
complaint was filed without the authority 
of Government. A telegram was sent by 
Government to the District Magistrate 
(Ex..A)andit expressly authorized the 
Public Prosecutor to file a complaint ag¬ 
ainst Varadarajulu Naidu under S»124.A, 
I. P. C., It further authorises him, to 
act immediately if the District Magistrate 
thinks it advisable after consulting him. 
and this consultation does not refer, as 


suggested by Mr. Srinivasa Ayyangar, to 
the actual filing of the coiuplainb. The! 
last sentence of the telegram enjoins the 
District Magistrate to submit the con- 

plaint prepared “for issue of supplemental 
sanction.” It is contended that these 
words modify the previous portion of jha 
order and render the authority invalid. I 
however agree with the Sub-divisional 
Magistrate that this last sentence most 
be read apart from the rest of the order, 
and does not intend to refer back to the 
first-portion of the telegram or tolimit 
authority given. The words issne or 
strengthen me in this view for 
raent intended that no action shooio 
taken until the complaint had 

tioned, those unnecessary words 

not have been inserted in the 
Subramania Siva, In re; Chidanbiram 
Pillai, In re (l) is authority for the pi • 
position that actual words ' 

plaint need not be authorized by wve • 
ment. I have therefore no doubt bo 
the authority given by Goveni®®^ 
Ex.-A was a perfectly valid authority. ^ 

view of the above, it is unnecessary o 
with the two cases cited, i. o** 

Kumar Ghose v. Emperor (2) and ««« 
Empress v. Samavier (3), 
which decided a point which “ 
arise here and the latter a question 

S. 197, Criminal P. C.. the 
which is entirely different 
I would therefore dismiss this pe * .. 

Napier. J.-I agree. 
add a few more words on what * , « 

to be the scope of S. 196, out 

Mr. K. Srinivasa Ayyang_^ .iSlHl-- 

(1) [1909] 32 Mad. 3.=11* 0* ® 

(2) ri910l 87 Oal. 467=7 1.0- OO!#* 

(3) [1898116 Mad. 468. 
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attentioD to the language used by the 
learned Judges in a case reported as 
Bo-Tindta KumuT Qhofie v. Emperot (2). 
It appears to me that they treated S. 196 
as an enabling section. With the greatest 
deference I entirely differ. S. 196 is not 
an enabling section.lt isadisenabling sec¬ 
tion. The enabling section is S. 190. 
S. 190 provides that a Magistrate may 
take cognizance of any offence (a) upon 
receiving a complaint of facts which con. 
stibute such offence: (b) upon a Police re¬ 
port of such facts; and (o) upon informa- 
tion received otherwise or from his own 
knowledge. Then there are Ss. 195, 196 
and 197 which limit the power of aMagis- 
trate to take cognisance in this general 
manner. What the Code does is to pro¬ 
vide that any person who has knowledge 
of an offenco being committed can set the 
Criminal Court in motion; but that with 
regard to matters dealt with in S. 196, 
the Criminal Court shall not be set in 
motion without a complaint. This pro¬ 
vision eliminate^ 01. 2 and 3 of S. 190 
and further provides that the complaint 
shall be either by order of or under 
authority from the Governor-General in 
Council or the Local Government. There- 
fore in my opinion, the questions whe- 
ther this section should be read in the 
interest of the accused or to wliat extent 
discretion is allowed or to what extent 
Government is to be guide! by questions 
of policy, have, with deference to the 
learned Judges, no bearing on the ques. 
tion at all. All that ib requires is that 
whereas ordinarily anybody can give in¬ 
formation of an offence and the pro 
ceedings tlien go on in the name of the 
Grown against the accused person, in this 
particular case only the Government can 
set the Court in motion. 

And it is, I think, in view of the 
generality of the language In this section 
that this Court and the High Court of 
Bombay have given a wide interpretation 
to the section. This Court in the case re¬ 
ported as Suhramania Siva, In re- Chi 
dambaram Ptllai, In re (1)expressly ap. 
proved of the language used in Queen. 
Empress v. Bal Qangadkar Tilak (4) 
and that language seems to me to indicate 
the true manner in whioh the construe- 
tion of this section should beapproached 
It IB as follows; 


“Now, as to the question of jurisdictloi 
are all of opinion without doubt that this 

[1898] 22 Bom. 112. -- 


?ecution w.ic iiHlifnlPti under llio aiithoritv o/ 
Govoramant, !md lha!. (ouso tlio word of the 
present Code (Act 10 of IHH-i). this comrhiint 
was made by order of or under (ho aiithoritv 
of Governmont.' There is no speci.il mode laid 
down in the C:;de''wherohv the order of sanc¬ 
tion of Governmont is to ho conveyed to the 
ofticer who puts the law in motion. In this 
case the prosecution wascondiictod bv (heflovern- 
mont solicitor, it was instituted by ' tho Ori< iital 
Translator to Government and ho produced the 
written order of Govorumenl to institute tlie 
complaint. Now. tbougli the complaint must 
undoubtedly contain the article complained of to 
give information to the accused of the chari;e 
against him, there is nothing inltbc Code to show 
that the written order to make the complaint, if 
written order is required, must specify the exact 
article in respect of which the complaint is to 
be made.” 

That appears to have been the view 
taken in Suhramania Siva, In re; Chi. 
dambaram Pillai, In re (l) because in 
that case we find the language of the 
order is: 

"The Madras Government authorises the in¬ 
stitution of criminal proceedings against Chidam¬ 
baram Pillai, Subr.-nnauiaSiva and Padmanabba 
Iyengar under Ss. 124-A, 153 A and 505, I. P. 
C., in respect of speeches dtliverod by them 
at Tuticoriu nod Tiuuevelly in the months of 
February and March 1908.” 

So, the only thing definite in the order 
is the persons, the sections, and thedates 
within which the speeches were made. 
These two cases seem to me clearly to 
indicate that this section must not be 
construed with the strictness of an en¬ 
abling section, but as being a disenabling 
section must be read simply as requiring 
the si'.ecific authority of Government for 
institution of the pvoceedingsand nothing 
more. 

S N., P.K. Petition dismissed. 

A. 1. R. 1919 Madras 969 
Sadasiva Aiyar and Spencer, JJ. 

Ramasami Appellant. 




Sokappa Reddi & another —Reapdts 

Appeal No. 95 of 1916 Decided on 17th 
April 1918. 

CivJI^P.C.(l908) O. 34. R. 5-Morlgage 
Suit--pecree pa.,ed under T. F. Acl.-Ap- 
phcation for final decree under Civil PC 
u not mainlainabJe - Decree-holder’s re¬ 
medy U to apply for order abioIule-Matler 
lag^overnedby Art. 182 and not by Art. 181 

^ 90-Limitation Act 

A preliminary decree for Bale was passed in a 
mortg^e suit under the provisions of the Trans- 
fec of Property Act The new Oivll Procedure 
^de, Act 6 of 1908, having come into force be¬ 
fore the expiry of the time fixed in the prelimi¬ 
nary decree for payment of the mortgage amount 

applied for a final decree under 
0. 84, R. 5. Civil P. C. 
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Jlcll, (1) that a final and executable decree 
va? pi?<cd iu the caso under the Transfer of 
I'fopertv Act, notwithstanding that the direction 
in the decree for the sale of the property was 
made conditional on default of payment of the 
amount found due to the plaintifl bv a certain 
date. IP 970 011 

(21 that the decree-holder’s remedy was to 
apply for an order absolute 

(3) that the matter was governed by Art. 182 
and not bv Art. 181, Limitation Act. 411- G. 
2C8. Diss. from. tP970 C2l 

Per Sadanva Aiyar, -/.—The repeal of the pro¬ 
visions of the Transfer of Property Act regarding 
mortgage decrees could not. having regard to 
S. 6, Cl. (c) from General Clauses Act. deprive the 
holder of a mortgage decree passed under it of 
bi.s remedy by way of getting an order absolute 
in respect of his right under the decree so as to 
malcc it oxcciitaldo in the strict sen.se.'[P 970 C 2] 

K. r. Sesha Aujangar —for Appellant. 

C. V. Seshagiri Saatri and K. V. Kri- 
shyia^wamij Aiya) —for Respondents, 

Facts—On 16th July 1908 the Court 
passed a mortgage decree in favour of 
plaintiff, which directed that the decree 
amount should be paid within six months 
Before the time expired, the new Code 
of Civil Procedure, Act V of 1908, came 
into force. In May 1911 the decree- 
holder applied for an order for sale under 
0. 34, R. 5. Civil P. C. A second ap¬ 
plication was made in 1914 praying for a 
final decree. The Court having returned 
it for presentation on the execution side, 
it was so presented. It was contended 
that the application was hatred under 
Art. 181. This was overruled and the 
application was allowed. On appeal 
this decision was upheld. A second 
appeal to the High Court was dismissed 
by Justices Spencer and Srinivasa Aiyan- 
gar. The appellant applied for a re¬ 
view of the order having regard to a de¬ 
cision of another Divisional Bench in the 
case reported as Nimmala Mahankali v. 
Kallakuri Subba Bao (l). 

Spencer, J —On further consideration 
I am not satisfied that the decision, 
dated 20th.March 1917, of Srinivasa Aiya 
Bgar, J,. and myself in Appeal against Ap¬ 
pellate Order No. 95 of 1916 was wrong. 
It is argued on the strength of the sub¬ 
sequent decision by another Benoh in 
Nimmala Mahankali v. Kallakuri 
Subba Bao (1) that the fact that in this 
case the date for payment was the date 
after the Code of 1908 came into force is 
enough to distinguish this case from the 
cases in Balaji Bao v. Earirama Chetty 
(2), Singaravelu Billai v. Santhana 

■ (1) L19171 411. 0. 26^ 

I (2) [1916] 321. 0. 39 


Krishna Mudaliar (3), MahammadEu- 
sain V. Abdul Kareemii) and Natm 
Udayan v. Annasami Udayan (5) which 
we followed. I think that a final and 
executable decree was passed in this case 
under the Transfer of Property Act, not- 
withstanding that the direction in the 
decree for sale of property was made 
conditional on default of payment oithe 
amount found due to the plaintiff by s> 
certain date. With due respect to the 
learned Judges who decided Nimmala 
Mahankali v. Kallakuri Subba Rao{l), 

I am of opinion that the introduction of 
the new Code did not give rise to any 
new right under Art. 181, Limitation Act 
to have a fresh final decree passed in 
consequence of the provisions of the 
Transfer of Property Act, under which 
these proceedings commenced, being 
superseded (see S. 6, General Clauses 
Act). In other words, if Art. 182 go-| 
verned the proceedings on 16th July 1908 
when the decree was passed, theint^odIl^ 
tion of the new Civil Procedure Code on 
1st January 1909 did not have the effeot | 
of making it incumbent on the decree, 
holder to apply under Art. 181 for a fin" 
decree nnder 0. 34, R. 5.iThe second ap¬ 
peal must be again dismissed with costs. 


Sadasiva Aiyar. J.-I fully cone"! 

in the opinion just now pronounced y 
my learned brother. The 
whether Art. 181 (old Art. 

Art. 182 (old Art. 179) of ^ 

Act is applicable to an p-o. 

order absolute under the Transfer o 
perty Act procedure is of 

tance as, whether the former or the 
article applied to the initial '‘j? ^ 

order absolute or for pro* 

strict sense, will be governed by 

visions of 01. 5, Art. 182, whio . . 
3 years’ period from the fr®S“ L.tion, 
point created by the initial ^or, 

which is an application for exeoQ 
at least, an application to takers 
aid of execution. See however 
Majid V. Jawahir Lai (6) „ A.tj. 

that Art. 182 (old Art. 179) jnitUl, 
cle really applicable even to tbe^ . J 

application. I am further Aoti 

having regard to the ^^*^^_:oion8 

S. 6, Cl. (o), the repeal of the pro^^ 


3) [1915] 31.0. 9. - 

4) [X915] 89 Mad. 644=s29I.O. 38’- 

5) [1916] 34 I, 0. 766. /p. C.)- 

6) A. I. R. 1914 P. 0. 66=36 AU. 360 [r 
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of the Transfer of Property Act could not 
deprive the bolder of a mortgage decree 
passed under it of his "remedy” by way 
of getting an order absolute "in respect 
of” his right under the decree so as to 
make it executable in the strict sense. 
I therefore dissent respectfully from the 
obiter dicta in Nimala Makankali v. 
Kallakuri Suhha Rao (1) on which the 
petitioner relies and agree that the se- 
cond appeal should be dismissed with 
ccsts, 

S.N./b.K. Appeal dismissed. 


A. I. R. 1919 Madras 971(1) 

Ayling and Phillips, XT. 

C. Suhramania Iyer and of/irrs—Pla¬ 
intiffs—Appellants. 

V. 

Muthu Vaithilinga Mndaliar and 
Defendants—Respondents. 

Second Appeal No. 5b4 of 1916, Deci¬ 
ded on 28th November 1917 

Civil P.C. (1908), 0.22, Rr. 3 and 5- 
Queation of rightful legal representative 
must be decided by Court—Decision by Ap¬ 
pellate Court even is equally final. 

When a questton arises as to who are the re¬ 
presentatives of a deceased patty to a suit oc 
proceeding, it is obligatory on the Court to 
decide it. [P q 

An order passed by an Appellate Court decid¬ 
ing the question is as final as a similar order 
passed by the Court of first instance and its pro¬ 
priety cannot be questioned in an appeal on the 
merits from the final decree. [1' 971 C 1 2] 

T R. Venkatarama Sastri~lot Ap¬ 
pellant. 

A. Sambamurthi Iyer, K. Bhashyam 
Iyengar B-nd N. Kunjithapadham Iyer — 
for Respondents. 

Judgment.—In the First Court, on 
the death of the original plaintiff, the 
QueBbioD arose whether Subramania Iyer 
(referred to as plaintiff 2) alone should 
be recognized as his legal representative 
01 whether certain other persons (refer- 
red to as plaintiffs 3 to 12} should also be 
recognized along with him as legal repre¬ 
sentatives of the original plaintiff. 

This is a question which under 0. 22, 
R* 6, Civil P. 0. it was obligatory on 
the Court to decide: bub it is clear from 
the order recorded and the Munsif’s re- 
marks in his finding dated 15bh October 
1915 that he did nob determine the ques¬ 
tion, but simply added all the claimants 

(plaintiffs 2 to 12)a8 legal representatives 

without inquiry or hearing plaintiff 2*8 
objections and proceeded with the case. 

When the case came up on appeal, the 
ower Appellate Court called foi a find. 


ing as to wlio were tlio proper persons to 
be added as legal roiiresontatives of the 
original plaintiir, and passed an order 
adding plaintiff 2 alone. 

In our opinion, this order has the 
effect of removing i)laintiHs to 12 from 
the suit (except as regards tlioir liability 
for costs) just as would havo been tlie 

result of a similar order jiassed hv the 

Original Court at the jiropor stage. .\n 

order under 0. 22, R. .5, is not appeal- 

able and we do not think it is open to 

plaintiffs 3 to 12 to question it by way 

of appeal against the decree passed by 

the lower Appellate Court in favour 

of plaintiff 2 against thedefendaub. which' 

decree is not sought to be altered so far 

as defendant is concerned. The present 

appeal does not lie and is dismissed witli 
costs. 

S.N./R.K, Appeal disnii'.si:!. 

A. I.R, 1919 Madras 971 f2j 

Auddr Rahim and Napii-r, .T.I. 

A. F. Cuffly Accused—Petitioner. 

V. 

Muhamadali Mahomed Ihrahm Sahib 

Counter-Petitioner—Opposite Party 

Onnoioal Rovn. No. 705 of 1917. and 

Decided 

OD 18th January 1918. 

. Act (9 of 1890). S 120-Term 

person includes railway official-S. 120 ap- 
plies to railway officials also-Guard re¬ 
moving Gosha ladies from l,t class com- 

!!ldeT*S 120^^^ occupied is guilty of offence 

Tbe word >rsoQ- in S. 120 includes railway 

officials. The section applies to ac ts mentioned 

therein, oven if they are committed by railway 
servants. Where a Railway guard removed two 
gosha ladies from a first class compartment in 
which they were entitled to travel and forced them 
to occupy another compartment; 

Held-, that be was guilty of an offence under 
b. 120. CP 972 0 1,21 

Satyamurthi Ayyar—tor Petitioner. 

C. Narasimha Chariar—lor Public 
prosecutor. 

Order.—The Magistrate in this case 
found that the accused, who was a rail¬ 
way guard, made two Mahomedan gosha 
ladies who were travelling in a first 
class compartment in which there were 
two European ladies get out of that com¬ 
partment and get into a coupe compart¬ 
ment at Arkonam. He also found that 
the ladies did not consent to changing 
their compartment. It would appear 
that the two European passengers or at 

least one of them objected to the gosha 
ladies travelling in the same ooraparb* 
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menr aivl that was the reason why the 
fiuard ijiterferedand made the gosha ladies 
go into another compartment against 
their will. This he had no right to do, 
as the gosha ladies had agreed to pay 
the excess fare which was chargeable for 
the difference between the second class 
ticket which they possessed and the first 
class fare. The station master and the 
guard himself had given them this ac¬ 
commodation in consideration of the ex¬ 
cess fare which they had promised to pay 
and which was actually paid at Arkonam. 
The action of the guard was not justified 
by the law and it necessarily interfered 
with the comfort of these gosha ladies 
who were entitled, upon the facts found, 
to travel in the compartment in which 
they w’ere. 

The learned Sessions Judge has gone 
elaborately into the evidence and has 
come to the conclusion that the prosecu¬ 
tion had exaggerated the facts. But he 
was not entitled to reconsider the case 
on the evidence and to come to a diffe¬ 
rent finding from that arrived at by the 
Magistrate. There was no appeal to him 
and he was acting in exercise of the 
powers of revision. He also holds that 
the action of the accused did not amount 
to an otlence under S.120, Railways Act, 
on the ground that the section does not 
apply to a railway guard or other railway 
employees. But the section itself is in 
general terms. It says: 

If a person in any railway carriage or upon 
any part of a railway .... wilfully and without 
lawful excuse interferes with the comfort of any 
passenger or extinguishes any lamp, he shall be 
punished, etc. 

It also covers the case of any such per¬ 
son being in a state of intoxication or 
committing any nuisance or act of in¬ 
decency or using obscene or abusive lang¬ 
uage. There is no apparent reason why, 
if a railway employee or railway guard 
commits any of these acts, he should be 
exempted from the punishment provided 
by the section. The word used in S. 120 
is person,’ and there is nothing in the 
section to indicate that a railway guard 
or other railway officials are intended to 
be excluded from the purview of the sec¬ 
tion. It is perfectly true that there are 
special classes of offences dealt with in 
the Act which may be committed by rail- 
way servants. But that does not at all 
lead to the inference that the other of. 
fences dealt with in the Act may not be 
committed by railway servants, where 


the offence is defined in general terms. 
It may also be pointed out that there 
are a number of sections which deal with 
offences by passengers travelling in a rail- 
way train. But in all these sections, the 
word ‘passenger” is specifically used. 
Contrary to that, the word used in S.190 
is ‘ person,” and not “passenger.” We 
think that S. 120 applies to an act men¬ 
tioned in that section, if committed by a 
railway servant. The conviction of the 
accused was therefore, justified and there! 
is no reason to interfere with the sen¬ 
tence. This is the answer which will 
be returned to the Sessions Jadge’s re¬ 
ference. 

S.N./r.k. Reference answered: 


A. I. R. 1919 Madras 972 
Full Bench 

Wallis, C. J. Aeddr Rahim, Coutts- 
Trotter, Seseagiri Aiyar and 
Srinivasa Aiyangar. JJ. 

Uulla Vital Seeti Kutti and others— 
Defendants —Appellants. 

V. 

E. M. K. Kunhi Pathumma others 

—Plaintiff and Defendants—Respdte. 


Second Appeal No. 2558 of 1912. Ds’ 
cided on 23rd April 1917. 

^ ^ (a) Limitation Act (1908}, Art. I’j* 

Possession not taken by transferee—Art. 1 
docs not apply—Art. 134 appHe* where 
session is obtained subsequently to trsoi e . 

Btj the Full Bench — [Wallis, C. A 
Couits Trotter, J., dissenting) — Art, 
not apply to a transfer from a trusts# W 
gagee where possession is not taken by tW . 
feree : Attorney-General v. 

Hare 147 ; Peire v. Prfec,(1853) 

Foil, Lgjg 

The article, however, applies to 
possession is obtained subsequently to * ^ 

fet; and where possession is take® . 
after the date of the transaction .ang 

transfer the right to take possession.» 

against the person suing bv the 

the date when possession is actually ta* 
transferee. ^ i*.# J — 

Per Wallis, C.J.,\audi Coutts rrof^* ‘ 
Art. 134, Limitation Act 'applies posses* 

from a trustee or mortgagee under wbi )r 
sion is not taken by the transferee. ^ jjje 

Where possession is taken snbseqnen 
transfer, time runs from the date of -rtn wa# 
itself and not from the date when poe^ j 29 
taken by the transferee : 23 How. fl 

All. 471, Diss. From, ^ ^...•redhT 

(b) Limitation Act ( 1908 )—Cai«* £ ^0 

Article-It is not premUsible to depart 

article itself. . covero^ 

Per Wallis, C, J, - Where »^^rLitatioo 
by the language of an Article of tn 
Act, it is not permissible to prt' 

Article itself or from the starting P” 
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scubed tbetein on grounds of real or fancied 
hardship. g 7 .j 2 ) 

(c) Limitation Act(1908).Arl. 134-fnlen* 
tion of legislature is not to make provision 
in favour of cestui que trust or mortgagor 

and iwe him further period-intention is 
Clearly reilrictive. 

Per 11 allis C, J .—It cannot be held that tho 
intention of the Indian legislature in enacting 
Art. 1134 was to make a provision in;favour of the 

cestui quo trust or mortgagor and give him a 

further period than be would otherwise have had. 
n,the contrary, the intentiou was clearly reetric- 
ive. The Indian legistature must have been 
per ectl\ well aware that in the case of sales 
and mortgage.? alike, possession is rarelv given 
on the date of the transfer ; and if it had in* 
ended the date of taking possession under 
the sale or mortgage to be the starting point, 
nothing would have been easier than to sav so. 
it has not done so and it is not open to the 
ludiciary to effect this by taking out of the 

article nearly all the cases which would other¬ 
wise fall within it:2G Mad. 780 Dint. 

Taking the starting point to be the date of tho 
instrument of transfer, there is no rule of con- 

etructiOD under which time can be considered 

not to run until the transferee gets into nosses- 

‘ of Egremont, (1844) 7 

Beau. 2O0 ; 35 Caf. 209 ; In re Metropms and' 

nm? *7 J Investmeyil Building Socich, 
(1911), 1 Ch. C98; Expl and Disl. t? 979 C 1] 

(d) Limitation Act (1908). Art. 134 — Ap- 
plicability of. 

PerAicfur/fafim,/._Art,134 is meant to 
apply not merely to purchases but also 'to other 
transfers made by a trsutco or mortgagee 

, ^ . ILP9S9C2] 

(e) Limitation Act(1908), Col*. 1 and 3 — 

ihould be read together. 

Per Abdur Rahim, J^h is a well known rule 
for construioR the Indian Statutes of limitation 
that Cols. 1 and 3 should bi; read together. Col. 
1, Art. 134, defines the scope of the article as 
applying to suits for tho recovery of posse sion 
of immovable property which has been trans¬ 
ferred by a trustee or mortgagee. Tho date from 
which time is to be calculated is given “as the 
date of the transfer." From tho very moment 
Of tho trsnsfor, the transferee should be capable 
of being sued for recovery of possession, and this 
implies that the transfer must be a transfer with 
possession. The result would be that, unless the 
transferee bad been in possession for 12 years 
the suit against him would not bo barred under 
Art. 134. If the transferee, did not obtain 
possession in pursuance of the transfer the 
* would not apply at all. [P 080 C ll 

the Schedules of the Limitation Act should be 

read togetherand the words appearing in one of 

ini"*”?!" ^ meaning 

AS in the other column, f^P98lC2] 

if) LimiUtlon Act (1908), Art. 134 - Ap¬ 
plicability of-Art 134 only.pplie.totr.n?- 

Iraniferor'* power. 
Per Abdur Rahim. J -Article 184 does not ap-‘ 
ply to cases where a trustee or a mottgagL 
makM a transfer id pursuance of the power* 
vested In him m such cases, the transferee 
comes'merely an assignee of the trust or mon- 
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gngp aixl cannot cliiim am higher posili 'k. 'I’h^ 
articleapplic.; only to tran-fer iiiadn in . xcesq 
0 f the franpfcri'r's powers. ir:sn{J 0 l 

^ (g) Limitntion Act (1908), Art, 134 1- 
“Transfer" cannot br construed as meaninB 
transfer with possession. 

VcrCou//.rn.//rr.r/,-Tho word 1 1 an in 
Art. p4 cannot beconslrncd lueuiiMC ‘‘trun^* 
fer with possession", as that woiihl aiu' imt (o a 
bodily interpolation into the oi wnrd's 

that are not there. [p (.(j 

(h) Limitation Act (J908). An 134 — 

Arl. 134 lain nature of exeeption to Art 148 

—Ita object ia to afford protection to person 
in poaseision. 

Per SheshgiriAijiar, J.-Articlo 13{ is in ihc 
nature of au exception to Art. 148 aud its object 
Pfotection to person in po,^ses.^ion. 
rhe protection is -of the same kind as that con¬ 
tained by implication in S. 28 of the .\ct bv 
which a-prescriptive right (limited or unlimited 
as thts case may be is secured as against the 
person who has the legal ownership in him. The 
article should, therefore be construed liberailvhn 

favour of the legal owner and strictir against 
the transferee. ^ 

ft) Limitation Act (1908). Art. 134 - 
transfer doe* not mean mere poper con- 

veyance. but transfer of possession. 

The word “teansfer" in Cols. 1 and -3 Art 134 
dws not simply mean a paper conveyance' but 
the transfer of possession. In this view time 
does not begin to run until tho transferee has 
taken possession of tho property. A ti.msferee 

from a mortgagee prescribes only from the dato 

iduary article must be applied, 

Wherever both Cols. 1 and 8 of an ArtiMa 
are not applicable to a case tho residuary article 
must bo applied, its function being to ^provide 
for cases which could not be covered by the 
exact words used in both the columns oi an 
article. Even if transfer does not mean “trans¬ 
fer with possession," if at the date of the trans- 
traDsferce had not taken posse.ssioa. 
Art. 131 would have no application and Art. 144 
would apply as against the person who claims 

(k) Limitation Act (1908) - Construction- 
Article should uot be construed, if languaee 
admit* of It. in such way a* to bar action 
before cause of act on aritea—II»yl. 7 “®" 
should not be laid on c" 1 

Per Srinivasa Aiyangar, J. — No r,or\^A t 

r“rar„ ti'r oTIl, 

undue stresfl should not be laid on Col 1 wht.h 
describes the natureof the suits so as to ^ 
all suits of that class to be governed bv 
article., although the starting point 
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C.il, a. 1.'t ic applied at all or cannot be 
ari'ii' <l '■'itl'niit working injustice. [F 9P4 C -2] 
(I) Limitation Act (1908). Art. 134 — 
Arlil34 does not apply unless transferee 
had possession on dale of transfer—Posses¬ 
sion need not be physical, 

Art’> Ic F:^4 cannot apply unless the transferee 
bad pi 'session on the date of the transfer. The 
possession need not be physical or actual pos¬ 
session. The article is intended to protect a 
person in possession for over 12 years and the 
article assumes that the plaintiff is in a posi¬ 
tion -UG for recovery of possession from the 
transferee on to datcof the transfer. (P 98^ C Ij 
im) Limitation Act (1908). Art. 134 — 
"Transfer"—Meaning of, explained. 

The word ■ transfer" in the article means 
transfer cf title and not transfer of possession. 

[P 987 C 2] 

K. -V. Menou —for Appollants. 

A. Snndaram —for Hespondents. 

Order of Reference 

Tyabji, J,—The facts and questions 
involved in this appeal rcay be very 
shortly stated. When I refer to the 
parties I include their predecessors in 
title. All the mortgages mentioned 
below are usufructuary, 

in the plaintiff mortgaged items 
2 and 3 for Bs. 1,000 to defendants 1—4. 
(Ex. A): defendants 1—4 took possession, 
In 18 h 2 defendants 1—4 purported to 
mortgage item 2 for Ks. 125 in favour 
of one Haji (Ex . 15), who vras sub¬ 
sequently redeemed by defendants 5 and 
8 . In 1893 defendants 1—4 purported 
to mortgage item 3 to defendant 13 for 
Rs. 75 (Ex 2G). 

In 1894 defendants 1—4 purported to 
mortgage items 2 and 3 to defendants 5 
and 8 for Rs. 9,000 (Ex. 18) possession of 
item 2 was taken by defendants 6 and 8 
in 1900 (Ex. 20); possession of item 3 has 
been taken after the suit was instituted. 
Defendants 1—4 on each of the occa¬ 
sions when they purported to mortgage 
the properties, purported to mortgage 
them as if they were full owners, and 
not msrely as mortgagees. 

The plaintiff has sued to redeem his 
original mortgage of 1862, (Ex. A) and the 
contention of defendants 5 and 8 is that 
as their transfer from the mortgagees 
■was more than 12 years prior to the suit 
the original mortgagor is barred from 
suing for possession without redeeming 
them ; Art. 134, Limitation Act. Both 
the lower Courts have held on the autho¬ 
rity of BamChandraVithalRajadkiksh 
V. Sheikh Mohidin (l) that the title of 
defendants 5 and 8 could become inde¬ 


feasible only 12 years after possession 
and as defendants 5 and 8 have not had 
possession for the said period prior to 
suit, the claim has not become perfected 
by adverse poseession. It ia argued 
before us that Bamackandra Vithal 
Bajadhiksh v. Sheikh Mohidin (1) was 
wrongly decided and that on the wording 
of the article no question as to possession 
arises. The Article provides that: 

A suit to recover possession of im¬ 
movable property, (l) conveyed or be¬ 
queathed in trust or (2) mortgaged: and 
afterwards transferred from the trustee 
or mortgagee for valuable consideration; 
shall bo barred after 12 years from the 
date of the transfer. The difficulties in 
reading the article as contended for by 
the appellants are two fold. In thehrst 
place, in accordance with it, a suit for 
possession may be barred though the de¬ 
fendants may not have taken possession 
and consequently there may have never 
accrued a cause of action against him for 
obtaining possession. That is not a mere 
academic difficulty. In regard to item o 
of property the difficulty arises in thjs 
very appeal; for it is contended that in 
regard to that property the present soi 
could not lie against defendants 5®°“ 
as they were not in possession at 
date of the suit; they have taken pos 
sion since the suit was instituted an^ 
now a fresh suit were instituted ag^ 
them, the defence would be 
is barred under Art. 134 as ® 
w’ould be 12 years after the transte. 

Thus according to the j not 

tention, a mortgagee can 
merely his own rights but the 
the mortgagor, and can pass 
title than he himself to 

simple device of deferring P°?®, ^ort- 
the transferee for 12 years and ^ 
gagor can do nothing to proven . 

ing done. Secondly, if a then, 
read as the appellants con 
though the transfer by the o 
may be only of a limited titbit 

an interest which does not teal 

the right of possession, onabla 

owner of the property would o 

to obtain possession after mort- 

transfer: so that not only owner- 

gagee (a personinot entitled to J^^gyghip, 
ship) enabled to transfer fol W 

but the full ownership IS 

the transferee whether article 

to be transferred or not. Tha 


(1) [1899] 28 Bom. 614. 
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should not be read literally on this se¬ 
cond point was decided in ^adhanath 
Doss V. Gisborne & Co. (2). Tlie diffi- 
oulty on the other hand in reading the 
article as read in Bamchandra Withal 
Bajadhiksh v. Sheikh JJohidin '(l) is 
that the words in Col. 3 of the article 
are “from the date of the transfer” and 
not ‘from the date of possession.” It 
seems to me that Bamchandra Withal 
Bajadhiksh v. Sheikh Mohidin (l) can 
be supported on the basis (l) that the 
law of limitation implies that the suit in 
question could have been instituted dur¬ 
ing the period allowed or, as expressed 
in Peria Aiya Ambalam v. Shun7nn{ja‘ 
sundaram (3): 

‘‘limitation cannot run against liiin when there 
is no remedy open to him to recover possession 
of bis property" 

and (2) that the transfer referrel to in 
Col. 1 of the article must by necessary 
implication be a transfer which gives the 
right to possession and whiclt is not 
complete unless possession is actually 
transferred. I do not express any opi¬ 
nion on the question whether the article 
can be so restricted beyond referring to 
the remarks of Lord Cairns in Badha. 
nath Doss v. Gisborne and Co. (2), ap- 
proved in Juggernaih Sahoo v. Synd 
Shah Mahomed Hossein (4). to the effect 
th^ the article must be stringently read. 

Bamchandra Vithal Bajadhiksh v. 
Sheikh Mokidin {l) ga.v6 oSect to a pre¬ 
vious decision of the Bombay High Court 
in which Farran. C. J., delivered the 

judgment of himself and Fulton. J.. and 

said that until the defendants hold pos¬ 
session under their mortgage for the full 
period of 12 years, the plaintiff could 
have disregarded it and recovered posses- 
sion and that it was only after the de- 
lendants had held possession for 12 years 
that Art. 134 coupled with S. 28, Lim 
Act. pvo legal validity to their mort’ 
gage, barring the plaintiff from recover- 
mg possession without redeeming them 
It has been argued before us that the re¬ 
ference to possession was merely obiter 
^ut It seems to me to be more likely that 
Judg^e of so much experience as Sir Char- 

the second of the 
two difficulties which I have mentioned- 
unless the transfer by the mortgagee was 
onejvhich entitl ed th e transferee to nos. 

(2) 11870-72] 14 M. I. A. 1=513 W. R, Ulfc) 

(8) A. I. R. 19U Mad. 384=22 I. 0 616=88 
Mad. 903. 

(4) 11!574-76J 2 I. A. 48=23 W. R. 99. (p C ) 


aossion, it is iliflicult to give any effect to 
the x\rticlo: and if that concession has to 
he made the stop taken in Bovichnudra 
Vithal Bajadhiksh v. Sheikh Mnhidi 7 i 
(1) seems justilialdo. 

There are, however some other cases 
both of this and the other High Courts 
which make it desirable in iny opinion 
that the matter should be settled by a 
Full Bench of this Court. The point 
that was referred in Mnnarikrnvian 
Ettan Tnmburan v. Am7nu f.j) to the 
Full Bench was whether a person who 
had taken a sub-mortgage could be said 
to have ‘‘purchased” within the terms of 
the Article of the Act of 1877; ifc was qo 
doubt assumed that if he could be styled 
a purchaser the article applied. On 
the point referred the article h.as been 
amended and made quite clear. On the 
other hand in the analogous case, where 
a usufructuary mortgagee is ousted by a 
trespasser, a Full Bench of this Court 
held on general principles, and noton 
any express words in any article, that 
limitation does not run against the mort¬ 
gagor until there has been an assertion of 
adverse title to the knowledge of the 
mortgagor. Peria Aiya AnihaJam v. 
Shunmugasundaram (3). The same 
principles were again enunciated in ela- 
borate judgment of the Full Bench in 
Viyafuriv. Sonamma Boi Ammani{Q). 
The question in the last case was whe- 
• ther the possession of a trespasser who 
has dispossessed a simple mortgagor is 
adverse to the simple mortgagee. These 
decisions of the Full Bench are based on 
general principles which are applicable 
to the present case, unless it is held that 
the language of the article precludes any 
other construction but that which is pub 
forward by the appellant. I would there, 
fore refer the following questions to the 
Full Bench: 

(l) Does Art. 134, Lim. Act apply to 
a transfer from the trustee or mortgagee 
under which possession is not taken by 
the transferee? (2) Where possession is 
taken under the transfer but at some time 
after the date of the transaction purport¬ 
ing to transfer the right to take posses¬ 
sion, does time begin to run from the 
date when possession is taken or from the 
date of the transaction? (3) Where the 
mortgage is usufructuery and the mort- 
gagor has no right to obtain posses sioc 

15) [19011 24 Mad. 471, 

(6) [1916] 89 Mad. 811=311. C. 412. 
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from tlie mortf 5 a«ee at the time of the 
transfer, does time run against the mort¬ 
gagor under Art. 134, (a) from the time 
of the transfer, or (b) from the time 
when the mortgagor's right to sue for 
possession accrues under the original 
mortgage, or (c) from the time when the 
transferee enters into possession, or 
(d) from the time when the transferee 
enters into possession and asserts an 
adverse title to the knowledge of the 
mortgagee. 

Some other questions were argued before 
us %vith which I shall now deal, (l) With 
reference to the riglit of the appellant 
under Exs. 15 and 20 and in regard to 
item 3 the opinion of the Full Bench 
must 1)0 awaited. (2) The contention 
that the lower Courts erred in giving a 
decree for purapad for more than three 
or six years prior to suit, is opposed to 
Parasiiravia Pattar v. VenkatacUalam 
Pattar (7), where it was laid down that 
purapad is one of those payments which 
the mortgagee has to make under the 
mortgage and that the mortgagor need 
not sue for it until he sues for redemp¬ 
tion, at which time the mortgagee is 
bound to give credit to the mortgagor for 
all payments that the mortgagee was 
bound to make. I would follow that de¬ 
cision; and the only other point then is 
(3) Whether the appellants should have 
been made liable for purapad only from 
1894, the date of the assignment of the 
mortgage to them. Bub the appellants* 
by the assignment could not get higher 
rights than the original mortgagee, their 
assignor who as I have already held, was 
bound to give credit to the mortgagors 
for the payments due from himself. This 
contention, therefore cannot be accep¬ 
ted. 

The question whether the appellant has 
under Art. 134 acquired an indefeasible 
right as mortgagee of item 2 for Ks. 125 
(Ex, 16) may in some of its aspects de¬ 
pend upon the decision of the Full Bench. 
This point will therefore be dealt with 
when the case comes back for final deci¬ 
sion. 

Ayling, J.—I agree to the reference 
proposed; and also in the conclusions 
arrived at by my learned brother on the 
other points argued before us. 

Opinions 

Wallis. C. J .—Our rules only provide 
for a reference to a Full Bench where 
(7) A. I. R. 1914 Mad. 061=211. C. 70. 


both the learned Judges constituting the 
Bench agree that the question of law to 
be referred is involved in the detetmina. 
tion of the case. There are weighty and 
obvious reasons for this limitation, and it 
is therefore desirable that we should con¬ 
fine ourselves to the questions which 
actually arise in the present case. The 
suit is to redeem a mortgage of the year 
1862 and is within time as against the 
mortgagees, having been brought within 
sixty years from the date of the mortgage 
Art. 148. The question is whether it i^ 
also within time as against transferee^ 
from the mortgagees, or is barred unde 
Art. 134, as having been brought mor^ 
than twelve years from the date of tho 
transfer. The plaintiff’s mortgagees acts 
ing as full owners executed several usu¬ 
fructuary mortgages of items 2 and 3, 
under which they have been out of pos¬ 
session of these items since 1886 aud 
1894 respectively. The most recent 
mortgages of both these items were more 
than 12 years before suits, but the pre¬ 
sent mortgagees did not get possession 
under these mortgages from the prior 
mortgagees as regards item 2 until 1900 
and as regards item 3 until after thi 
institution of the present suit-^ 

As regards both items the suit is cow¬ 
ed by the language of Art. 134 taken m 
its natural sense, but it is said tbs »< 
the plaintiff had no occasion to ® 
present transferees by wayofmo*'^ 
from the original mortgagees ddw 
took possession as regards ,• 

and as regards item 3 after thew^ti 
of this suit, the article does no'* ^ 
With regard to the last case it 
remembered that possessions*®®®- ^ 
the mortgagees but with priortwos 

from them, so that for over 
the mortgagors, if they wisheV^^^^jQli 
possession of the suit propertis*- 
have had to sue transferees fro 
mortgagees. This W- 

be arrived at in three ways: 
ing the date of transfer in the tnir 
of the article as meaning trans ® 
possession; (2) by holding that fc o 
only applies to cases where pos*® , rt) 
given on the date of the transfer a 
by holding that time did not 
the article until the transferee 
mortgagees took possesMon.^ oAmiiiW®* 
nion none of these solutions is ^ ^ ou 

Art. 134, as is well known, 

S. 25, Eeal Property Limitetio" ^ 
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1834, which, after providing generally in 
S. 24, that suits in equity shall be barred 
in the same way as actions at law, went 
on to provide in S. 25, that when land is 
vested in a trustee the right of the cestui 
quo trust to bring an action for the re- 
oovery of the land shall be deemed to 
have first accrued when the land shall 
have been conveyed to a purchaser for 
valuable consideration and shall be deem- 
ed to have accrued only as against such 
purchaser and any person claiming 
through him. 


This was an exception in favour of the 
cestui que trust, as it prevented time 
Tunning against him until there had been 
a conveyance by the trustees to a pur¬ 
chaser for valuable consideration. Now. 
as to the first suggestion it has never 
been doubted, so far as I know, that 
when the section applies, time begins to 
run from the date of the conveyance, and 
jUot from the date when possession is 
taken under the conveyance. The very 
object of the Statute was to got rid of 
the question as to when possession be¬ 
came adverse, which was the starting 
point under the Act of James I as con¬ 
strued by the Courts, and to fix a definite 
period at which the right to re-enter or 
bring the action for recovery should be 

deemed to have accrued. To come uow 
to the Indian enactments, there is in ray 
opinion, equally little ground for holding 
that the date of the purchase” in the 

S. 16 (5). Limitation Act 

Acts of 
^ate of transfer” 
m Art 134 of the present Act meantrans. 

M 0* the Act 

?Ka p r u S. 25 of 

made applicable 
to purohaaes from mortgages as well as from 

the trustees, and there ia nothing in the 
section to justify ua in reading purchase 
or now transfer, as purchase or transfer 
with poseeasion. The word "purchase” 

substituted for "convey. 

oS\?ve r 1“ i n 'Ik'*!" 

»eot Art ole apphe, „e,y 
1919 M/123 & 124 


sion is taken on (ho date of the transfer, 
as this is inserting words which aro not 
there and wouhl iiracticilly oxcludo nearly 
all the oases whicli would otliorwiso coino 
within the article, as possession ia nirelr 
taken by the transferee on (ho date of 
the transfer. Lvon supposing 25, 
English Act of 1S.34, to he .suaceptihio of 
such a construction, Ido not think (hat 
would affect the present question. 

Mr. Lewin points out that a strict 
construction of S 2o would liar revor- 
siooery heirs whose right to sue might 
not arise until long after the date of the 
conveyance, and he founds an argument 
on the fact that S. 25 is in form a pro¬ 
viso on S. 24, which imposes the same 
limitation upon suits in equity as upon 
actions at law, and a proviso fcho general 
effect of which is to extend rather than 
to limit the right of suit. As observed 
in Darby and Bosanquet. Kdn. 2. p. 41V, 
its effect is to prevent time running in 
favour of a trustee against a cestui qua 
trust upon an express trust or those 
claiming through him until a conveyance 
for value has been made by such trustee 
or some one claiming through him and 
that the right of the cestui que trust is 
to be deemed to accrue at the date of 
such conveyance. "Now it is obvious.” 
the learned authors remark, 

'that unles this is construed as only a proviso 
on S. 24 (t,hd italics arc mine) it might instead of 
extending the time wherein the cestui que trust 
might bring his remedy actually take it awav 
before bis right accrued." 

Accordingly they agree with Mr. Le¬ 
win that the section may be read as ap¬ 
plicable only to cases where it extends, 
and not to cases where it restricts the 
right of the suit which the mortgages 
might otherwise have. It cannot I think 
be said that this construction has ever 
been adopted in any decided case and 
Mr. Godefroi. in bis work on Trusts, 
Edn. 4, p. 600, refers to it as probable 
bu(; doubtful. On the other hand it would 
appear that in the cases to which the 
article has been held applicable, the date 
of the conveyance has always been takeu 
as the starting point. In Attorncy-Qene- 
ra^ v. (8) one of the trustees of a 

charitable land who was also the owner 
of adjoining lands, incorporated a build, 
ing standing on the charity land with a 
building standing on his own land and 
afterwards sold the whole building in 
1817. A conveyance p ur suant t o the sale 
(8) 11844] 4 Hare 147=67 B. R. 697i ' 
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- oxoirutetl bv hi'' exocutors some vears 

* • 

} • tor. iin-l ifc %vas holfl that the suit was 
.-.o* l);!.ired as if- was brought within 
•_'0 vi':\vc fiom the (late of the convoy- 
fu Pctrc V. PeLre (9) it was held 
■ :'ao theie was no e.xpress trust to bring 
Ene case within S. 25, but that even if 
there were, the suit was barred as having 
been lirought more than 20 years after 
the date of a deed by the trustee convey¬ 
ing the property to the trustees of his 
nurriago settlement. In a somewhat 
similar Irish case, Smith \. SmUli (iO), 
the tiusteo was held to have ctnveyed 
the proj'crty to the trustees of his mar. 
riage under a settlement which was not 
iortlicoming at the date of the suit and 
to I’lavc enjoyed it during his lifetime. 
\nd it was held that a suit against his 
iO'A who took under tlie sottloment after 
ais death was barred by S. 25. The 
decision was reversed on the ground that 
the terms of the settlement were not 
proved, Smith v. S?nith (ll), but it 
'.vould appear from the observations of 
Darby and Bosanquet, p. 444, that the 
appellate Court agreed with the lower 
Court that the suit would have been 
barred under S. 25 if the settlement 
had been proved. Smith v. Smith (ll) 
only decides that there is no disposses¬ 
sion until some one else takes possession. 
In Si. Mari/ Maf/clalcn Oxford v. At- 
tornci.i-Gcneral (12) there is nothing in 
their Lordships’ judgments to recognize 
the contention raised for the respondent, 
::nd assuming however that this is the 
correct construction of S. 25 of the Eng¬ 
lish Act, S. 16 (5) of the Indian Act of 
1859, was not appended as a proviso to 
any previous section, but was wholly 
self-contained, and in the language of 
their Lordships in SoniRamv.Kanhaiya 
Lai (13) as regards other Articles of the 
English and Indian Statutes, I think that 
S. 16 (5)of the Actof 1859, was essentially 
different in its language and intention 
from S. 25 of 3 and 4 Will, 4, c. 27, and 
the same observation applies to Art. 134 
of the present Act. 

With reference to purchases frommort- 
gagees S. 16 (5) of the Act of 1859 ex¬ 
pressly provided that the period of limi- 
tatioD should be the same as in the case 

<9) ll8bS] 1 Drewry 371=61 E. R. 49^ 

(10) 118761 Ir. R- 10 Eq. 373. 

(11 118761 1 L. R. Ir. 206. 

(12 118573 6 H. L. C. 189=26 L. J. Ch. 620. 

(13 U9131 35 All. 227=19 I. C. 291=40 L A 
74 (P. 0.). 


of suits against the mortgagee himself 
under S. 1 (15), but this provision, which 
would have met the present case, was- 
not reproduced in Art. 134, Act 9 of 
1871, which shows clearly the intention 
of the legislature to further restrict the 
time in the case of purchases from mort. 
gigees. Art. 134, Act 15 of 1877, omit- 
ted the words in ‘'good faith” from the 
first part of the article, while the present 
Act of 1908 substituted the words trans- 
for or purchase thronghout the article 
with consequential variations, In these 
circumstances it cannot, I think, beheld] 
that the intention of the Indian Legisla-' 
ture in this article was to make a provi-[ 
sion in favour of the cestuique trustor' 
mortgagor and give him a further period 
than lie would otherwise have had. Oni 
the contrary, the intention was clearly 
restrictive, and it seems to me therefore 
that even if the construction of S. 25 ol 
the English Act suggested by Lewin and 
Darby and Bosanquet be accepted, that 

afi’ords no warrant for introducing sucbi 

a construction here. The Indian legis¬ 
lature must have been perfectly well 
aware that in the case of sales and roort-J 
gages alike possession is rarely given off 
the date of the transfer; and if it bed 
intended the date of taking possession 
under the sale or mortgage to ^ ® 
starting point, nothing ° 

easier than to say so. It bas not 
so, and it is not open to us to 
by taking out of the I’jU 

the cases which would other*” 
within it. The decision of ths , 

Council in Sofw/-Bcj/am ^a 
Khan (14) is no authority 


That was a suit for pv0-®®P*! . joints- 
which under Art. 10. the starting 
are either taking physical poss 
the registration of the instrurnsn 
There had been no such 
the suit property which admit 

tain shares in an estate 3i 
of physical possession being C” .. 
by means of a partition suit 
not been brought. Neither of 
ing points prescribed cir* 

to be found in the case, and m the 
cumstances their Lordships®? ^ 

residuary article. Here , transfsr 

the date of the iostrament ® j^od 

which is, as I read it, t Alltl^** 
itarting poi nt under 
(14) U902] 24 All. 17=281^^*®' * 
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was decided in Jiumjiah Goumlen A’ Co. 
V. Nanjappa How (15) was that a decree 
directin !5 the sale of mortgaged property 
in default of payment of the mortgaged 
debt on or before the date fixed in tire 
decree was not a decree directing pay¬ 
ment of the amount to be made at a 
certain date within the meaning of 
Art. 179, Col. 3, para G, (which I should 
have thought it obviously was not) and 
that consequently the application did 
not come within the article and must 
be governed by Art. 178. This, in my 
opinion, is no authority for giving the 
go-by to the starting point prescribed by 
Art. 131 for this particular class of suits 
by refusing to apply the article to the 
bulk of the suits falling under it and 
.treating them as governed by some other 
article. I may add that I do not think 
any argument can be founded on the 
fact that the articles are printed in three 
columns. 

Taking this to be the article to be ap. 
plicable ani the starting point to he the 
date of the instrument of transfer, we 
have next to consider whether there is 
any rule of construction under which 
time can be considered not to run until 
the transferee from the mortgagee gets 
into possession. In Soni Ram v. TTun- 
liaii/a Lai (13) their Lordships laid down 
that under the Indian .Act. once time 
begins to run it could not be suspended 
except under the provisions of the Act, 
and explained the decision in v. 

Eorl of Eijremonl as proceeding on 
the construction of the peculiar language 
|Of S. 4() of the Engliah Statute, and I do 
not think their Lordships intended to 
depart from that principle in their re- 
MQt decision: see i^rituamoni Dasii v 
Lakhnt Chunder Sen (17) affirming the 
neoision in Lakhan Chunder Sen v. Ma. 
(ilitmidau Sen (18) for the reasons given 
by the learned Judges of that Court. 
That decision can be supported on the 
ground that the ease was covered by 
•S.14 liberally construed, and I do not 

proposition 

that under our Limitation Act we are at 
,liberty to allow periods of suspension not 
provided for m the Act. That would be 
iN^lly opposed to the line of reasoning 

( 16 ) ' 190:^1 26 --^ 

(10) (18441 7 Beav. 205s=i3 E, J Oh 9fW 

(18} (1908195 Oil. 209. 


in Soui R.ivi V. Kanfuiiaa Ln/(Li) as 
well as to itvogniKo l principles of statu¬ 
tory constniution. ft is. I oqually 

inadmissible nt.dor the statute to say. 
not that the running of time shall be 
suspended, hut that it shall not begin to 
run from the time limited in the article 
except under ^omo express provision of 
the statute: see aUo the judgment of 
Neville.,!., in .Mrtropoh^ and Counlie-i 
Permaneiil hn'cdmrnt Ihi/ldiiuj Socielf/, 
In re (19). For this imson I am unable 
with great respect to follow the decision 
in Ramachaudra VUhal Rajadhiksh v. 
Sheikh Mohidin (i; and the obiter dicta 
in nii<:antiKhannmv Iliisnni Khan (20). 

Briefly my answer is ihat. when, as 
here, the case is covered by the language 
of the article, it is not permissible to 
depart from the article itself or from 
the starting point prescribed therein on 
grounds of real or fancied hardship 
Darby and Bosanquethave a final chapter 
on the construction of Statutes of Limi¬ 
tation, hut they do not refer to any such 
propositions such as are now suggesteti 
In my opinion, they are destitute^of <au- 
thonty and all the limitations which 
have been placed in modern times on the 
operation of the statutes of limitation 
have been based on a construction of the 
language of the particular sections and 
not on any such general principles. J 
may add that I see no great hardship in 
the present case. The mortgagees in this 
case had parted with poseession to trans ' 
ferees rnore than thirty years before suit 
and had never re-taken it. and the mort 
gagors might at any time have ascertain¬ 
ed the extent of the encumbrances thev 

had created by reference to the registra- 
tion office of the Dieti-ict. My answer is 

h^rS. 

Abdur Rahim, J.— The questions re 
ferrerl to the Pull Bench relate to the 
construetioD of Art. 134, Lira, .4ct, which 

B>tthe,: woS: ''-cussion. 

To recover possession of immovahln » 

=Xss-ss.;;. T.,; sS 

The article embodies certain alterations 

of the similar provisions of the previous 
Limitation Acts. In the first place, itf 
19 t^^t _jo apply not merely to nur- 

^ 698 =80 L. J. Oh. 387“ 

(20) 11907) 29 All. 471. • 
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chases but also to other transfers made 
i,v a tiusree or a mortgagee. This altera- 
tiou ^\as due, apparently, to the doubts 
ithat arose as to whether the word "\mv- 
chasev" covered the case of transferees 
like lessees and mortgagees; see Mana- 
vikramaii FAten Tamhuran v. Ammu {6} 
and the dissentient judgment of Davies, 
J., and Rom Kanai Ghose v. Raja Sri 
Sri Sri Ilari Raraiia7i Singh Deo Baha^ 
dur (2l). 

The main question raised by the refer¬ 
ence depends, in my opinion, on what 
kinds of transfer are referred to in the 
“Article” or, in other words’ whether 
the word '‘transfer’’ means merely the 
execution of an instrument of transfer, 
such as a deed of sale, lease or mortgage, 
or the passing of property or of an in¬ 
terest in property along with possession. 
It is a well known rule for construing 
the Indian Statute of Limitation that we 
must read the first and the third columns 
together. The first column of Art. 13^ 
defines the scope of the Article as apply- 
ling to suits for the recovery of possession 
!of immovable property which has been 
1 “transferred” by a trustee or a mort¬ 
gagee: the date from which time is to be 
calculated is given as ‘ the date of the 
transfer.” Now, from the very moment 
of the transfer the transferee should be 
capable of being sued for recovery of 
possession and this implies that the 
transfer must be a transfer with posses¬ 
sion. The result would be that unless 
the transferee has been in possession for 12 
years, the suit against him would not be 
barred under Art. 134. If the transferee 
did nob obtain possession in pursuance 
of the transfer, Art. 134, in ray opinion, 
would not apply at all. Reading the 
article therefore in that light, I agree 
in the decision of Bamchandra Vithal 
Bajadhiksh Sheikh i¥ofetdtu(U and 
Busaini Khanam v. Husain Khan (20), 
although some parts of the reasoning in 
those oases might be open to criticism. 
This is also the view suggested in Muthu 
V. Kambalinga (22) which it may be 
mentioned, was overruled on another 
point by the Full Bench in *Ahamed 
Kutti V. Raman Namhudri (23), and in 
all the cases which have been brought 
to onr notice bearing on the interpreta¬ 
tion of Art. 134. the purchaser or other 

(21) L19051 C. L. J. 546. 

(22) [18891 12 Mad. 316. 

(23) 119021 25 Mad. 99. 


transferee who was held to be protected 
by this article had been in possession for 
12 years. That also seems to be the 
eO'eeb of the English rulings as stated in 
Lewin on Trusts at p. 1125; 

“No possession by a purchaser for Tilasble con¬ 
sideration short of the statutory period will be 
a bat.” 

I should therefore answer the first 
question in the negative. As regards thej 
second question, I would answer it by 
saying that time will run from the da 
when the transfer is completed byth 
transfree being given possession. 

The third question assumes the posi¬ 
tion that the mortgagor was not entitled 
to obtain possession from the mortgagee 
at the time of the transfer. It was 
strongly suggested in the course of the 
argument that in such a case Art. 134 
will not apply and that time will not run 
at all until the mortgagor’s right to. 
obtain possession from the mortgagee hu 
accrued. Art. 134, as has been poinW 
out in more than one decision, does n 
apply to cases where a trustee or a 
mortgagee makes the transfer 1”^' 
suance of the power vested m niD 
such cases the transferee becomes merei 
an assignee of the trust or mortgage a 
cannot claim-any 
Vythilingam Pillai v. 

Nair (24) and Ram Kanat Ghoth v.fl ; 
Sri Sri Sri Bari ^^arayan StngH , 
Bahadur (21)1; it applies only to ^ 
fers made in excess of th 0 _ 
powers. Now a mortgagee m 
is prohibited from doing any . • 
is destructive or perraaneDtly ' 
to the property mortgaged: 8 
T. P. Act. If he 
for instance, to sell the be 

third person the mortgagor 
entitled, although the term ot teot 
gage may nob have expiredi 
his own interests by a proper 
a transfer is only 
obtain an injunction, and inv gjgoto 
been made he can ask fnr po 
be delivered to the mortgagee* 
however necessary to answer 

{£,5 

peeb to my brothers Jadg«8 

Seshagiri Aiyar and the 

ho decided BamacAanara t' ^ ^ 

dhiksh V. Sleiik . ewM 

unable bo construe transfer g 

‘transfer with rossessiog 

(24) [190»3 29 Mad. 501. 
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lis really what it comes to; that seems to 
me to amount to a bodily importation 
into the statute of words that are not 
there. But I am impressed with 
the argument that Col. 3 of the 
Schedule is meant to fix the time 
which the plaintiff’s cause of action is to 
be deemed to accrue. How can a cause of 
action be deemed to accrue at a time 
when circumstances precluded it from 
existing? It is very tempting to hold 
that the article cannot apply to a plain, 
tiff whose cause of action did not exist 
at the time when limitation is said to 
begin to run, Such a general principle 
would be intelligible and verv likely 
salutary bub I do not find it' in tlio 
statute or in any decision that is binding 
upon this Court, and I do not see how 
I can import a general principle into a 
codifying statute. It is no doubt a start¬ 
ling result to say that a man’s cause of 
action can be barred before it has ac¬ 
crued; but if the plain words of the 
jenactmonb involve that, wo cannot re¬ 
write it. I agree respectfully with my 
jLord that the words here are too plain 
to evade; and I question whether judicial 
attempts to mitigate the hardsni[)s of the 
obvious interpretation of statutes do not 
do more barm than good. If tlio words 
of the statute work injustice unless a 
violent strain is put upon them, the 
legislature alone can cure the evil. My 
auswor therefore to the first question is 

yes; to the second, from the date of the 
transaction. 

Seshagiri Aiyar, J.— Although a large 
number of questions were submitted for 
the consideration of the Full Bench tlie 
arguments related only to two points: 
(a) whether the plaintiffs are bound to 
pay a sum of Rs. 9.000 to defendants 5 
and 8 before redeeming the mortgage; 
(bj wliethor they are bound to pay them 
a further sum of Rs 125. The facts 
which raise these two questions are 
briefly these: The plaintiffs are the 
owners of the property. They mortgaged 
Items 2 and 3 for Rs. 1.000 to defen- 
dants 1 to 4 in the year 1862. It was a 
usufructuary mortgage, and defendants 1 
to 4 took possession under the mortgage 
In the year 1862. those defendants not^ 
witlistanding they are onlv mortgagees 
dealt with the property as if they wore 
full owners thereof and gave a mortgage 
of item 2 to one Poker; in 1886 one Uaji 
redeemed Poker. Defendant 5 redeemed 


Haji and got possession in 1900. From 
the year 1886 to 1900 li.iji held posses¬ 
sion under a mortgage for Rs. 125. 
CoDsequently. he aoitiiiroil a riglit to bo 
redeemed on the payment of that amount. 
Defendant 5, who has stopped into the 
shoes of Uaji, is entitled to claim that 
right. Mr. Sundaram who aiqiearoil for 
the plaintiff did not dispute the liability 
of his client to pay the sum of Rs. 125 
before redemption. That disposes of the 
second question. 

The first question is more difficult. It 
wasonlyin the year 1900 that defendant 5 
got possession of the property, although 
the mortgage for Rs. 9.000 was in the 
year 1R94. The suit for redempti m was 
brought in the year 1909. Tt li-nitation 
commenced to run from I.R94. the date 
of the mortgage, the plaintiff couM nob 
maintain the suit in its jiresent form. 
If, on the other hand, limitation began 
to run only from 1900 wlion possession 
was obtained by defendant o, the suit is 
in time. I have come to the conclusion 
that the suites in time. In piy opinion, 
Cols, fi) and (3) of the Schedule should 
be read together and the words appearing 
in one of the columns should he given the 
same meaning as in the other column. 

I also consider that the canon of con- 
^ruction suggested by Benson and 
Bbashyam Aiyangar. .T.T., in liungiak 
Gouiiflen k Co., v. Nanjappa Row (15), 
namely; 

if the various starting points fixel in Col. 3 
of any .4itic?c from which the period of 
limitation is to be reckoned do not coverall 
cases falling within the class of suits or 
applications described in Col. 1 it will be 
impossible to hold that the Article in question is 
exhaustive of the class,” 

is the right one. Before examining! 
the language of Art. 134, I may 
premise by observing that it is in 
the nature of an exception to Art. 148,' 
w ic 1 provides (or ordinary cases of] 
redemption. It ig also clear from' 
Jts place that its object is to afford’ 
protection to the person in possession, 
further the protection is of the same 
kind as that coutained by implication in 
• u??/- proscriptive 

right (limited or unlimited, as the case 

may bej is secured as against the person 
whohasthelegalownership inhim. Con¬ 
sequently one may safely assert that the 
Article should be construed liberally in 
favour of the legal owner, as it cuts down 
the remaining period for enforcing his 
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righta uf redemption, and strictly against 
the transferee, as he is permitted to ac- 
'iuiro a right which in strictness he is 
not entitled to. and which secures to him 
an advantage only under special circum- 
stances. 

An analysis of Cl. 1 Art. 134, 
Lim. Act, shows (a) that the suit must 
be to recover possession: (b) that the 
properties sought to be recovered must 
have been first mortgaged and (c) that 
it should have been transferred by the 
mortgagee for valuable consideration. I 
have omitted the words relating to con- 
veyance and trust in this analysis. The 
question then is, what is the meaning to 
he attributed to the word "transfer” in 
the first column;’ If the suit is to re¬ 
cover possession, it would not prima 
facie lie against a transferee who has nob 
obtained possession. It follows there¬ 
fore that it is a pre-requisite of a suit 
under this Article that the transferee 
from the mortgagee must have obtained 
possession. The word ‘ transfer” in this 
oolumn does, not simply moan a paper 
conveyance but the transfer of posses¬ 
sion. If the berm "transfer” is used in 
Col. (1) in that sense, it necessarily 
follows that the word "transfer” in 
Col. (3) has the same meaning. The 
legislature in speaking of the date of the 
transfer in Col. 3 must have had in mind 
the transfer with the attributes which 
that term possesses in Col. (1). In this view 
time does not begin to run until the trans¬ 
feree has taken possession of the pro¬ 
perty. If we turn back toS. 28, Lim. Act, 
the right which is extinguished and 
which confers upon the opposite party 
a title by prescription is traceable to loss 
of possession. That is the policy of the 
law, and I fail to see why the legislature 
should be taken to have meant in Art. 134 
that anything short of deprivation of 
possession should bar a person entitled 
to possession or confer upon the party 
not taking possession a prescriptive title 
as if he had been in possession from the 
date of the paper transfer. The essence 
of the title lost and of the title acquired 
both under 8. 28, Lim. Act, and under 
Art. 134 is that one party should have 
lost possession and the other party should 
have acquired that possession. I am 
therefore apart from the authorities, of 
opinion that under Art. 134 a transferee 
from a mortgagee prescribes only from 
the date that he takes possession of the 


property transferred to him. EeferencB 
may he made in this connexion to the 
observations of Mookerjee, J., in Pro- 
inotha Nath Roy v. Eishoretal Saha 
25) and in Priya Sakai Debi v. Biresh- 
war Samanta (26). Muthusami Aiyar, J., 
understood the word "purchase” in‘Col.39, 
Art. 134, before it was amended as re- 
fating to possession under the purchase. 
There is the direct authority of Paw- 
chandra Vithal Rajadkiksh v. Sheikh 
Mohidiv (l) in favour of the view I have 
indicated. Tiusaini Ehanam v. Husain 
A7m;^ (20) also is to the same effect. 
Nothing that has been urged in the 
course of the argument in this case has 
led me to depart from the position so 
uniformly maintained. 

I do not propose to discuss at length 
the case-law bearing on 3 and 4 Will.4, 
c. 27, from which admittedly Art. 134 
has been borrowed. The Indian Article 
is far wider in its application than the 
English section. Nonetheless, the princi¬ 
ple which was held to underlie 3 and 4 
Will. 4. c. 27, has a bearing upon the 
present case. In Trustees and Ager^H 
Compa ny v. Short (27) Sir Horace Da^ey 
(afterwards Davey, L. J.,) contend 

Under 3 and 4 Will 4, c. 27, ‘he title of ^ 
rightful owner to land is not defeated 
some other person or successive persons 
have been ip possession thereof for a cot 
period of 20 years.” . 

Lord Maenaghten accepted 
fcion and held that where a 
was in possession for less than * ^ 
years and then relinquished 

the law presumed that tbn 
owner was in possession 
ly after. In answer bo the wg 
that when once time had begun u 

nothing can stop it, his Lordship s 

“There is not, in their Lordships 
any analogy between the case suPP^®®.a in the 
case of successive disabilities to too" 

Statute. There the Statute “cootinnw^ 
because there is a person in possessio 
favour it is runing." . V. 

Parke Baron’s observation in 
Lloyd (28) to the effect . suw** 

“We are clearly of opinion by 

applies, not to want of actual posse^ of, 

plaintiff, but to cases where he has tiffi«- 

and another in, possession for the . by tb* 
There must be both absence of , doss^*®? 
person who has the right, and ac j. 
bylauothor, whether adverseor not, 


25) 1 

1917 

26) 1 

1917' 

27) i 

1888 


88 I. 0. 547. - 

44 Cal. 426=37 I. 0. 277. 

37 w. 


(28) [18541 9 Ex. 562 
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^0 bring tbe case within tho Statute, We entire* 
ly concur in the judgment of Bhekburno, C. J., 
in iVc’DonHr/ v. .Vc’A’iHfi/(29) and the princi¬ 
ple on wliich it is founded," 

were accepted by the Judicial Committee 
asgood law. The argument of counsel in df- 
■torney.GeneralwB'lint (S) seems to have 
proceeded on this assumption, although 
the question of possession did not directly 
arise for consideration in that case. If we 
bear in mind tbe further principle that 
there can be no presumption of posses¬ 
sion in favour of a wrong-doer, it becomes 
clear that the rightful owner is not affected 
by anything short of actual possession 
taken against him. Compare S^enetnrif of 
State V. Erishuamoni Gupta{30}. In this 
view, although defendant 5 obtained 
mortgage in 1894 lor Rs. 9,000, as lie did 
not take possession under it until 1900 
and as tlie suit was brought within twelve 
years of the Iraldng of possession, tlie 
plaintiff is not bound to pay the sum of 
Rs. 9,000 before redeeming the mortgage. 

There is another way of looking at this 
question, which I do not propose to exa- 
mine at any considerable length; but 
liaving regard to the fact that that point 
of view has found favour with one of my 
learned colleagues, I wish bo say a word 
on that question. In this connexion I am 
assuming that the word ‘ transfer” in 
Art. 134 does nob mean ‘‘transfer with 

possession.” In that view, if at the date 

of the transfer, the transferee had not 
taken possession. Art. 134 would have no 
application. If the Article does not apply, 
then the residuary Art. 144 would apply 
as against the person who claims to have 
acquired a limited prescriptive right to 
be redeemed. Under that Article time 
beings to run only when the possession of 
the defendant becomes adverse to the 
plaintiff. 

In my opinion, wherever both Cols. 

1 and 3 of an .\rticle are not ap- 
plioable to a case, we must apply the 

residuary Articles. The function of the 

residjury Article is to provide for cases 
which could not be covered by tho exact 
words used in both tho columns of an 
Article. After all. no Legislature and the 
ingenuity of no draftsman can provide in 
tormsagainsb all possible contingencies, 
and that is the reason why residuary 
Articles are inserted in the Limitation 
Act. In this view also the suit is in time 
Therefore my view is that the claim of 

(29) 10 Ir- L. R. 614. -- 

(30) [1902] 29 Oal 618; 29 I. A. 104. (PC) 


defouilaiit ■» that ho should ho redoornoil 

ouly on piiynioiil. of K-v. n.OOO to him is 

unsustainiildo. In tho light of tlie ahovo 
observations nn miswer to tho llrst quo.', 
tion is No, Tho answer to tho second 
question is tint time lioiiiL;-: i-o lun only 
after tlie dato of po«sci-jion. I do not 
think it ueco-ssaiy ro yivo an to 

tho third question, as it doos not ari-jy (or 
consideration in this easy. 

Srinivasa Aiyangar, J.—, Article i:U 
of the Ijiniitation .\ct has not lioon easv 


to construe, iior is it easy !o ippL in 
concrete cases. Soon after tlie 
in IS,7 of the wurds in good laith ' 
wliich qualiliod tho woi-l ' |nnclia?or'' in 
the Limibathm .Act of 1871, a i|iiestion 
arose wliich U not yet settled beyond 
controversy, whether a liansferoe with 
actual know ledge of tho limited title of 
his transferor was entitled to the proteo- 
tion of tho .Article, especially whyu 
such transloror hail under no circum¬ 
stances power to transfer a large interest 
than ho iiad. There was no apparent 
reason for treating liim differently from 
his transferor hut yet the language of the 
.Article was plain. It may be that the 
Legislature desired in the case of trans¬ 
ferees for value to provent an inquistion 
into circumstances attending the transfer 
or the state of knowledge of the trans¬ 
feree after twelve years from the date 
of the transfer. Ayling J. and myself 
had to consider the question in a recent 
case of Suhhniiia Pandaram v. Moha¬ 
mad Muslaplia Mnracaynr (3l). but 
that is not the point here. 

The questions referred to us are as to 
the applicability of the Article bo suits 
whore the morbgagoi- had no right to sue 
for possession on the date of the transfer 
or where the transferee does not or can¬ 
not take possession on the date of the 
transfer; that is one question; and the 
other, as to the starting point of limita¬ 
tion to suits to which the Article applies. 
The suits contemplated by tbe Article 
arc suits for possession, presumably by a 
mortgagor, or his representative (we are 
concerned only with mortgages here) and 
against the transferee or bis reprosenta- 
tive. Though there was some discussion 
at the Bar about it, there can be no doubt 
that the suits governed by the Article are 
suits against the transferees or their re¬ 
presentatives. S. 6 of the Act of 1859 

the provision was firai; 

(31) [1917] 401.0. 60. -- 
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t)naot 0 cl is conclusive of this ques¬ 
tion, fov it says "in suit for re- 
covery from the purchaser or any 
]ierson claiming under him.’ Further 
the Article cannot, I think, apply to suits 
where at the time of the transfer the 
mortgagor was not entitled to sue for 
possession: otherwise he may be barred 
before be has a right of action. The 
mortgagor, for instance, may not be en¬ 
titled to redeem till after the expiry of 
over twelve years from the date of the 
mortgage and if soon after the date of 
the mortgage the mortgagee alienates the 
mortgaged property and places the 
alienee in possession, the mortgagor would 
bo left wholly without a remedy if 
Article 131 aptilied, in so far as the 
recovery of possession of his land is con¬ 
cerned, a manifestly unjust result. When 
we remember that mortgages for long 
terms are quite common in this country 
and in Malabar the common and the 
usual mortgage (the kanom) is irredeem¬ 
able for twelve years, we would not be 
justified in construing Article 134 in such 
a way as to indirectly take away the 
right of redemption of the mortgagor, 
while that right has been the subject of 
anxious protection in law; so much so 
that an impediment to the fair exercise 
of the right even by a contract of the 
parties at the time of the transaction, 
i. 0 ., a clog on the equity of redemption 
is not recognized The Indian Legisla¬ 
ture in S. 60, T. P. Act, as has b^n 
pointed out, has omitted the words, ‘ in 
the absence of a contract to the con¬ 
trary,’’ with a view to prevent the mort¬ 
gagor from contracting himself out of 
his right of redemption at the time of 
mortgage. 

Whatever doubts there may have been 
prior to the decision of the Privy Council 
in Bakhtaioar Begam v. Husaini Khan- 
am (32) as to whether the mortgagor was 
at liberty to redeem before the time 
limited for payment, now there can be 
no question that he cannot do so unless 
be reserves such a right by the mortgage 
contract. No doubt it may be said that 
a mortgagor should not bind himself not 
to redeem for a long period, but a Limi¬ 
tation Act should not be construed as 
fetteriog or affecting a substantive right. 
It may also be said that he may have an 
action for damages against the mortgage e 

(33) A. I. R. 1914 P. 0. 36 = 36 All. 195=28 
1.0. 355=41 I. A. 84 (P. 0.). 


on his covenant to place him in posses¬ 
sion or redemption, but that would be 
a poor substitute for his laud. As on 
principle, no period of limitation oao 
being to run till there is a cause ofactioQ 
(Col. 3 of the elaborate Schedules ia 
the Limitation Acts of 1871 and 1877 
onwards is based on this principle and 
the terminus a quo as far as possible is 
made to coincide with the earliest time 
at which an action could be brought) wej 
ought not to construe the Article, if the 
language admits of it, in such a way asj 
to bar the action before the cause of 
action arose or even to cut short 
the period so as to give varying pw- 
iods of time for the same suiti 
varying according to the time which 
elapsed between the date of the transfer 
and the accrual of the cause of ^ 
tion. In construing these Articles of th^ 
Lim. Act we should not lay 
stress on Col. 1 of the Article which 
describes the nature of the suits, as 
hold that all suits of that class mast 
be governed by that Article, though t « 
starting point fixed in Col. 3 
be applied at all or cannot be apP* 


without working injustice. 

On this principle in Rangiali Goutat^ 

& Co. V. Nanjappa Bow (15) it 
that an application for executiM 
mortgage decree, which cannot be « 
outed till after the time fixed for 
raent (usually six months), is 
ned by Art. 179 of the Act of loll 
by Art. 178 of that Act. It is t®**. ^ 
served that one of the starting P® 
specified in Col. 3 of Art. is 
date of the decree and there 
culty in counting the period 
from that date, and it is as easy to 
Art. 179 to that case as Art. 134 o 
For other illustrations of the sam P , 
ciple I may refer to the 
this Court in Palaniandi 
V. Vadamalai Odayan (33) 
kamPillaiv. ThanikachalamP*^ 
where it was held that unless t 
a person in existence may 

there can be no limitation, -t 
no doubt be cases wiiere on 
public policy or owing to the 
in fixing precisely^ the ^ 
cause of action arises, a lino* --or Is®* 
may be fixed beginning from pjpje a 
arbitrary starting poiut8^or___ 

(38) [1916]28I. 0.966. 

(34) [1916] 34 I. 0. 945. 
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suit to recover moveable property from 
a depositary or pawnee must under 
Art. 145, Lim. Act be brought within 
thirty years from the date of the deposit 
or pawn, though there mav beacon-’ 
tract between the parties fixing a time 
before which the depositor or pawnor 
wuld not recover the property from the 
bailee. Such contracts are likely to be 
rare, and it is obviously convenient that 
questions of title to moveable property 
which IS capable of transfer by mere 
delivery of possession should be settled 
as soon as possible. 

It is noteworthy that though under 

b. 1 of the Act of 1859 the 
be,,inDiDg of the period of limitation was 
the date of the transaction in suits to 
recover n:,oveable and immovable pro- 
party alike, irrespective of the time fixed 

provision was re-enac- 
ted in 1871. m the Act of 1877 the start- 

of actin^ ® ° 

gacPs to redeem mort- 

wl?! FI property. Again, 

Arc passed, in 

boL m 'titered 

llZ nf T the 

cause of action and Cl. 2 was added to 

fiislature to prevent any injustice bv 

t'erson who was 
rniVAr: At the same time it is to 
in rosne ^ was made 

isjz 

S5SH'£=S 

"■“'■elide pro- 
'diffiou|ti“n Ipp°y‘'“‘ ‘®™^' is no 

' r; 

l(3%*pe^r Brtr'' 

WPjr.BlAekhurj^ .] Ip 3 

(85) fl««6] I Q. B. ^=7 B. & 8 . 7^ “■ 


4 Will. 4 c. 27. s. 2H. which was aftor- 

wards repealed and ro enacted as S. 7, 
Keal Property liimitation Act of 1874* 
merely reducing the period of limitation 
from twenty years to twolvo. provided. 

tL.at when a mort-ayt'o slult havo ohUir.ed 
i.o possession or rm-ipt of the profit, of anv 

shannoTK""'^’" tbe morlRa'’oi- 

^al not bring an action or suit to redoom tbe 

mortgage but witbin twelve jears next after tl.e 

time when the mortgagee obtained such posses- 

Both before the enactment (when 

m^Vied the provisions 
of the Statutes of limitation, which 
in terms did not apyly to equity suits, in 
•analogy to actions at law ). and after, 

It appears to have been under¬ 
stood that (he provisions of the statute 

and similar provisions in the earlier sta. 
tutes did not bar redempticn even after 
twenty years from the date of the mort- 
gageo takiDg possession, if the mortgagee 
as such u entitled to remain in posses- 
9100 till his mortgage wa.s satisfied, i e 

''•here as in the case of a Welsh mort¬ 
gage which closely resembles a usufruc 
tuary mortgage as defined in the Transfer 
of Property Act. there is no question of 
default or forfeiture or right of foreclo- 

(38). Fenwick v. 
Feed (37)]. In Alderson v. Wkite (.38) 

there was a sale and a covenant to re-sell 
on payment of the purchase money at or 
upon „jth March m any year. The suit 
was to redeem long after twenty yearo 
after the jmrehaser had taken possession, 
ihe Lord Chancellor in appeal lield that 
tho transaction was not a mortgage and 
that concluded the case. Bub roferrin-. 
to the plea of tho statute lie-said- 

to think that tho statute cun- 

yearfi.- ^ ^ extending beyond twenty 

It appears to me therefore that the 

sfcungeot provisions of Art 134 

out do„„ M,o long period of sfxiy “r 
which A mortgagor has after his fgh^ to 

s irinThU'■ 

or as nivTna 

• g ing him a lesser period than 

after the date of the transfer but before' 

-?P'3y_9^ttwelve years more especially 

/aa V « ^ ^ ^ ' 


f 87 ) R.018. 
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a tr;ui>fev 0 e need not be a transferee 
in faitli. This question however 

doL’s nut really arise in this case and it is 
therefore unnecessary to answer the third 
ijiiostion in the reference. As regards 
the first and second questions I think 
that unless the transferee had possession 
on the date of the transfer, the Article 
cannot apply. The possession need not 
be physical or actual possession. As I 
have said already, the suit must be one 
for possession against the transferee. The 
Article is obviously intended to protect a 
person in possession for over twelve years 
and the Article assumes that the plain- 
tiff is in a position to sue for recovery of 
possession from the transferee on the 
date of the transfer. If. on the other 
liand, the Article is so construed is to 
apply to cases where the transferee has 
not possession or cannot,or is not entitled 
to get possession on the date of the trans¬ 
fer, there is no reason to confine it to 
cases in which the transferee takes pos¬ 
session within twelve years from the 
'late of the transfer, and not to apply it 
to cases where he takes possession long 
after twelve years from the date of the 
transfer. 

Tn the latter;- case the mortgagor’s 
right to redeem or recover posses* 
sion would cease, retrospectively as it 
were the moment the transferee obtains 
possession even if be gets it by the vo* 
luntary surrender of the mortgagee or his 
representative. To take a case which 
is of ordinary occurrence in Malabar, A 
is the jenmi and grants a kanom on 1st 
January 1900 to B, This is not redeem¬ 
able within twelve years, and is often 
not redeemecf for a much longer time. B 
sub-mortgages bis mortgage interest on 
kanom to C a year after, i. e., on 1st Ja¬ 
nuary 1904, and places C in possession 
and immediately after, say, on 1st Feb¬ 
ruary 1904 sells the property to D abso¬ 
lutely or gives a melcharth purporting 
to act as the jenmi. D will have to re- 
deem C before he obtains possession which 
he may not be entitled to do till after 
twelve years from 1st January 1901, i. e., 
till January 1913 as C might claim to 
hold possession as kanomdar against his 
mortgagor B and bis transferee Z), though 
not against the jenmi A. The amount due 
to C is never an easily ascertainable sum, 
owing to his right to compensation for 
improvements which is often not settled 
till after a prolonged inquiry in Courts. 
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Many years may elapse, even twelve 
years, before the rights of D and C inter 
s 0 are settled and D beconaes entitled to 
or gets possessioD through Court. In 
the ease supposed A cannot sue anybody 
for possession t’ll after 1st January 1913 
and would have sixty years to redeem B 
and recover possession from C.D is not enti¬ 
tled toredeem CtilIJanuaryl913,andmay 
not get or even be entitled to get posses¬ 
sion till some time after. Twelve years 
from the date of the transfer would ex¬ 
pire in February 1913, and A has prac- 
tically no time to bring a suit for posses¬ 
sion from D, the transferes, even under 
the most favourable circumstances. Hot 
D may not take possession, for many a 
melcharth holder is unable or unwilling 
to pay for redemption immediately he 
obtains a transfer, more especially as be 
generally stipulates for twelve years’ en¬ 
joyment after he obtains possession. The 
real owner then may be barred the very 
instart he is able to sue the transferee 
for possession. In this very case one of 
the transferees got possession after the 

institution of the suit for redemption- 
It must be remembered that there can “ 
oral sales in places where the Transfers 
Property Act is not in force and sneb 

sales would have been valid in all 
vinces before the passing of that Act aw 
when the Limitation Act, 
enacted. The language of Art. 
that Act, so far as concerns the 
matter was exactly the same w 
the later Act of 1908 It is 
how the mortgagor can in suoheas®!^^ 
sibly know that his are being ® 

cted to his prejudice, assunoing that 

is some sort of a duty to 

ters to find out if his mortgagee ba 
been fraudulently dealing 
party in violation of the mortgag 

tract. , rjnji. 

It is true that bhe Law 
tatioD may bar a person s ngo® 
he may not know that his rights ^ 
ing infringed, bub where he has -p. 
to believe that his rights are . 
fringed by the act of those who ^ 

to protect it, it appears to 1^9 

sary to rostriob or i^berfer® Statflta 
right unless the language of ^ ^3 

is plain. A mortgagor can no oo- 

soon as the mortgage money hec 

able, sue to redeem the of bis 

plead in that suit the trans ® noss**' 
mortgagee, but if his mortgftge®*^”* ^ 
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sioD on bis own behalf the suit would be 
governed by Art. HS.and not by Art. 134. 
If after the institution of such asuit the 
transferee obtaijis possession, as has liap- 
penedin this very case should the suit ho 
dismissed as barred by Art, 134. thoup.li 
it was not barred at its institution? It 
must be remembered that the doctrine 
of lis pendens cannot apply, as the trans¬ 
feree obtained possession by virtue of a 
right created antecedent to the institu' 
tion of the suit. The fact that in this 
case the original mortgagee had created 
mortgages and placed the mortgagees in 
possession is also immaterial, for they 
had been redeemed by the last transferee 
from whom possession is sought: the last 
transfeiee does not claim as assignee of 
the previous mortgagees whom he liad 
redeemed, but as a mortgagee from the 
original mortgagee. 

It was not suggested that suits lor re- 
■covery of possession in Art. 134 do not 
include suits to recover possession on 
payment of whatever may he found due 
to the mortgagee i, e., suits for redemp¬ 
tion, and no such limitation can be placed 
| 0 n the Article. The conclusion, then I 
arrive at is that unless the mortgagor or 
his representative can sue for recovery of 
possession from the tramfreeon the date of 
'^e transfer, the Article does not apply. 
This construction gives sufficient protec¬ 
tion to these who are entitled topiotection, 
namely persons who take a transfer from 
naortgagees who rightly or wrongly, they 
may believe have the power to transfer 
an absolute title, as a mortgagee hv con- 
ditionalsale atfer condition broken, an 
Lnghsh mortgagee after the period fixed 
for redemption, or a mortgagee with a 

J the exer¬ 
cise of the power has arrived; as by lapse 

of time they may be prevented from pJo 

ZhllTif which-would 

enable them to keep their purchase. That 

ArH.I. ^ '“it*'" in the 

Drovei; ‘ '■» “Wn to 

‘i"'® though 

the onu89.on undoubtedly mey enabhTn 
ran,reree with notice to obtain thf, o 
Chon ol the Article. Even tranafere:; 
from ordinary usufiuotuary mortgigees 

may be entitled to protection arsuch 

Tranff d m which the 

lav Act is not in force, 

may be effected by delivery of possession 
and a transferee from a person who has 


long boeii in pciS'O.-.sicin m.iy nut l«e itj a 
position fo lind .mf, whether -ucli pusse-i- 
sor is an absolnlt nwrun' m i j.iiiro lu -''.. 
gageo, ju»t ill the -anie wav a- if; n.av iio 
difficult to a^cerlainif a per., „ 

Sion of moveal.lo paopeitv i.> a,-, j... |.,to 
owner or bailee. iUit (hero i.. ik : v,--,! 
to extend the piofcetion .n f , 
iiU\ atlect the siihstinfivo ei 

owners who are not m i pc.-itiui: t ) .i;- 
tect their interests. 

If however the Article i. to l-o i| plio 1 
It IS difficult to fix any other date thin 
the date of the transfer, i. o,. the tran-. 
|er of title, as the starting poiut. That 

transfer in this Article means the t. ins- 
ler of title and not, transfer’of po^.es- 
siOD IS clear, for the word “tranter’ was 
substituted for the word ' purchase'-to 
settle the conflict of deci'^ions on tlie in- 
terpretation of the latter word in the Act 
ol'iN/ r. In in re yiHroi.oln an-1 r ucs 

Iurc4me>U Biai^nuj 
(191 Neville, J.. held that time for le- 
demption of a common mortgage in Eug- 
land commenced from the data of the 
mortgagee taking possession as i)rovided 

«-?;* ”■ Pi'operty Limitation Act of 
1^574 and observed that the statement in 
r isher s Book that: 

imie will not run in tbe c.ise of ;i coiamon 
inortgaRc until the day of redemption has arri* 

ved; for the mortgagor cannot redeem lefore that 

day: 

must be accepted with caution: heap, 
parently dissented from the dictum of 
\\aIton.T.. to the contary in a previous 
case. It is to he observe 1 that there was 
no qiiestion in that c.ise that S. 7 of the 
Statute applied to the .suits for redinnp- 
tion of common mortgage?, in which or. 
dinarily the mortgage money becomes 
payable in six months: there are also 
generally provisions in these mortgages 
for the mortgagor being in possession till 
default. There can therefore he no hard- 
ship in applying the provisions of the 
section. Hardship or no hardshi|). if 
the language of the Statute is ;]uite plain 
as it is in this case, we are not entitled 
to take liberties with it under the guise 
of construing it. I am therefore with all 
respect unable to agree with the decision 
in Husaini Khunotn v. Husain Khan 
(20), Ramchandru Vithal Rajadhiksh v. 
Sheikh Mohidin (l), as I read it only de¬ 
cided that Art 134 does not apply except 
to cases of transferees with possession. 

My answer then to the questions I and 3 
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Lliut Art. 134 does nob apply at all to 
the cases mentioned therein. 

< N ''r.K. Order accordingly. 
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Apdur Rahim and Seshagiri 
Aiyar, JJ. 

V( iikata lieddi and other .‘>—Defendants 
—A ppellants. 

V. 

Kappa lieddi and another —Plaintiffs 
Respondents. 

Appeal Suit No. 291 of 1917, Decided 
on 25t[i April i9l8, against decree of Sub. 
dudge. Coimbatore, in Original Suit 
No. 32 of 1016. 

la) Hindu Law—Partition—Idea of extra 
share to eldest member is obsolete. 

The old idea ol giving jestabagaiu or an extra 
share to the eldest member of a Hindu family 
has become obsolete and the allotment of such a 
share at a partition will not be binding on the 
other shares. (.P 9P9 C 2] 

(b) Hindu Law—Partition—Members living 
together after partition and incurring mar* 
riage expenses indiscriminately—Re-union is 
not proved. 

The fact tliat after partition, the members 
lived iu commensality, incurring marriage ex¬ 
penses indiscriminately will not, under Hindu 
law, amount to a reunion : 30Cuf. 231 (i’-C.) 
and.'tOCfTf. 725 (P.r.), Foil. 

Even the throwing in of an extra share by the 
eldest members into hotchpot will not have the 
effect of converting separate proiwrty into com¬ 
mon property. The extra share cannot he given 
up except by a document duly registered ; 32 
J.C. 9.^5, CuHi. LP 989 Cl. 2] 

.1. Krishnaswamy Aiyai —for Appel¬ 
lants. 

T. R. Ramachandra .4/f/ar—for Res¬ 
pondents. 

Seshagiri Aiyar, J. — One Kuppa 
Reddi had four sons. The eldest was 
Bamasami Eeddi the father of defen¬ 
dants 1 to 3. He died in 1914. The last 
was one Muthu Eeddi, who died fifteen 
years ago, and the plaintiffs are his sons. 
There were two other sons. In July 1906 
there was a partition among the brothsrs 
evidenced hy Ex. U. The family pro¬ 
perties were divided into two schedules. 
Sch. B, was allotted to the second and to 
third brothers and Sch. A was given to 
the first and the sons of the fourth bro¬ 
ther. These latter were represented by 
their mother as guardian. The document 
also says that : 

"as No. 1 out of us has beeo mauagingthe affairs 
as the head of the family, one share in addition 
is inclnded." 

The present suit is for a half share in 
the properties which were taken by the 


first and the fourth brothers. Thedefen- 
dants' case is that the plaintiffs are en. 
titled only to a third share, and that the 
plaintiff can have no light to the eldest 
brother’s extra share. The Sabordinate 
Judge came to the conclusion that Sch A, 
properties, which fell to the first and 
fourth branches, should be sbaredeqaally 
by the two branches. He found that, 
since the partition, the two branches 
lived in commensality, kept no accounts 
and enjoyed the properties as if they were 
members of an undivided family. This 
conclusion on facts is not seriously die- 


puted in appeal. 

The real question argued before us was 
whether Ex. U effected a division in 
status between the first and the fourth 
branches of the family, and whether since 
1906 their properties were enjoyed by the 
two branches as tenants*in-comtnon or ss 
co-parceners. There can be no question 
of reunion because, on the dateofthepsr* 
tition, the plaintiffs were minors. TW 
is now settled by the decisiou 
Judicial Committee in Raw 
Smgh V. Lakhpati J^oer (1) i 
Balabitx v. Bukhmabai ( 2 ). Thereat* 
some outstanding facts which incline in* 
to hold that the first and the fou^ 
branches of the family became 

inter se. In the first place, if then ^ 

was to send away the second .. 
third branches, there was no n . 
for the members of the 
being represented by their ® x 
guardian. Under the Hindu 
the mother may be the natural ^ 
as long as the family remains un ^ 
she has no right of representation 
pect of the family property. 

Another circumstance is .1^0 eldest 

share was in terms given fco* 
member who was the manager ^ 
family. This, in my opinion, P^.jyjded 
the fact that the properties i 

into five shares, that each brot . 
share and an extra share . gj. IJ 
the eldest member. The fact 
does not say that the prop®^ jjjy 
divided into five shares, does no • 
opinion, negative this view. li^ 

of the four brothers under the 
are well ascertained and th® ganon^^ 
speaks of an extra share. I ^ 
mean that an additional fifth ® ijliij 
given to the noanaging^jn^]^_^J.^ ^ 

(1) [19033 30 Oal. 281=301* A. J^Vo.)* 

(2) [1903] 80 Cal. 725=30 I. A- ' 
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view of mine is strengthened by the 
oral evidence given in the case. Three 
of plaintiff’s own witnesses speak to the 
properties having been divided into five 
shares and one extra share having been 
given to the managing member. P. Ws. 3, 
10 and 32 give definite evidence on this 
question. D. W. 1 says that the pro- 

divided into five shares. 
U. W. 3 who is a paternal uncle of plain¬ 
tiffs and of defendants says that there 
was a division into five shares and an 
extra, share wa.s given to the managing 
member, D. W. 7 also gives similar 
evidence. It may be said that D. W. 12 
IS an interested witness. Apart from bis 
evidence, the evidence I have referred to 
19 so clear and consistent and fits in so 
wel with the probabilities of the case 
that 1 am not prepared to reject this 
evidence as contended for by Mr. Rama- 
Chandra Aiyar. I have therefore come 
0 the conclusion that in the partition of 
190b the shares of the brothers were 
ascertained and that an extra share was 
given to the senior brother. In that view 
there can bo nodoubbthat the A schedule 
properties were held by the two branches 
as tenants in-coramon. The decision of 
the Judicial Committee in Balkisken Das 
V Ram Narain Sahu (3) and Ram Per. 
shad Stnrjh V. Lakhpati Koer (l) are 

practically on all fours with the present 
case. 

The next question is whether the joint 
living, the failure to keep accounts and 
the fact that marriage e.xpouses were 

incurred indiscriminately without refer- 

ence to the shares belonging to the two 
branchea and the fact that acquisitions 

first branch to throw its oYffo ^ • 

ho.ci.pot. z 

iha a gift of a 

acd rogi,tZd‘°“u ““h" 
analoffv fn ”8i8cerefl. it can bear no 

bya™embarof 

'Phmlamhnl ^ ^Iiioted the decision in 

that, even when mi ^ k Buggestod 

in order are undivided. 
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one of thoMi may hecoiue joint family 
proporty thoro mu.sb bo u document 
winch tiio law W(jii!,| lecogtii/o ;is a ja-Q. 
pel conveyance. It i.s not necessary in 
this case to go that length. Irmivopi. 
Dion, the giving up of the extra shaio by 
the senior branch can only bo by a dulv' 
excubed regieterod doemnent and a.s that! 
has not been done. 1 must hold tliat that’ 
share has not become Mm common pro-' 
perty of the two branches of the farnily. 
Of course the plaintiffs are entitled to an 
account of the income due to their share 
from Ramasami Reddi. the mauagin" 
member and his sons. Whether Art, 44 
or Art. 144, Lim. Act applies to the case 
it IS not necessary to decide at this stage. 

The Question as to whether more than 
three years have elapsed since plaintiff' 1 
attained majority, has not been put in 
issue. If the suit was brought within 
three years of his attaining majority, the 
question as to whether Art. 44 applies 
need nob be cousidered. Tiiere can be no 
question that the act of the mother in 
consenting to give an extra share to the 
managing member, is not binding on the 

plaintiffs. The old idea of .TeshUbagam; 

has now become obsolete and conso ' 
quently the consent of the mother tot 
Ramasami Reddi taking an extra share 
could not prejudicially affect the plain- 
tiffs. If there is no bar of limitation,' 
the plaintiffs will bo entitled to a fourth' 
of the extra share given to the first 
branch. On the question of acoountabi- 
lit\, Mr. Kri.shnasami Aiyar suggested 
that Art. 02, Lim. .\ct appli?d. Here 
again it is not necessary to express an 

opinion until the question of the ago of 
plaintiff 1 is settled. The furblier ques- 
tion as to whether plaintiff I can he 
regarded as competent to give discharge 
in respect of the rights of his brother 
who is still a minor, will also have to be 
dealt with only if plaintiff 1 is found to 
have been more than 21 years of ago on 
the date of the suit. The decree of the 
Subordinate Judge must be reversed in so 
far as it gives to the plaintiffs an equal 
share with the defendants in A schedule 
properties. In lieu of that, there will he 
a declaration that the idaintiffs are en¬ 
titled to one-third of the properties and 
to a fourth in the extra share provided 
that claim is not barred by limitation. 
There must be a further declaration that 
the plaintiffs are entitled to an.account 
of the income from the dofoudants pro. 
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\ I >• is not baiiad ny limita- 

ti' 

.-ec'-i' ls the memorandum of objec- 
ti • Mr- T. K. Kamcbandra Aiyar 
'nia argument to live items 
diaall'i.ve^l hy the Suhordinate Judge. As 
regards item 6S we think the conclusion 
of the Sul;ordinate Judge cannot be sup- 
pcrtel. r. W. 19 gives definite evidence 
that ihe money which he borrowed, was 
from Kamaswami Reddi and that, at the 
reiuest defendant 3, he executed a ]>ro. 
missory note for the amount of the 
consideration to Narayanswami Reddi, 
tl^e brother-in-law of the defendant. De- 
fen lant 3 in the witness-box in a non- 
committing way says that he did not 
collect but he does not say that the debt 
did not exist. We think that the plain- 
tilts are entitled to their share in item 
68. As regards items 23, 65 and 71 we 
see no reason to differ from tho Subordi- 
Date Judge. The original document has 
not been produced and there is not 
sutlicient evidence to connect the items 
with moneys belonging to the family. As 
regards item 35, theevidenoe of P. W. 25 
is very definite and clear. Defendant 3 
in this deposition says that he collected 
item 35. There is no reason for not 
giving the plaintiffs decree for the balance 
of Rs. 410 in respect of this item. We 
must modify the decree of the Subordi¬ 
nate Judge in this behalf. As regards 
items 50 and 69 Mr. Ramchandra Aiyar 
finally admitted that they are not in. 
eluded in the valuation of this memoran¬ 
dum of objections. We must therefore 
confirm the judgment of the Subordinate 
Judge as regards these items. As a result 
iD addition to the declaration already 
indicated, the decree of the Subordinate 
Judge must be modified by the giving the 
plaintiffs their share in items 63 and 35. 
The costs of all the parties here and in 
the Court below will be provided for in 

the final decree. 

Abdur Rahim, J. —I agree. 

s.N./r.K. Appeal partly allowed. 
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Sakasiva Aiyab and Spencer, JJ. 

Sivannpandia Thevar and others — 
Plaintiffs—Appellants. 

V. 


Zemindar of fjrfcarf—Defendant—Res- 

^°SMond Appeals Nos. 1074 to 1034 of 
1916, Decided on7th March 1917. 


(a) Madras Estates Land Act (190g) 

S. 40 (3) (a)—Commutation of rent—Princl-'^ 
pies applicable stated. 

Id making a determination as to coinmnU' 
lion of rent under S. 40, Cl- (3j (a), ths Collec¬ 
tor should have regard to the average valoe of 
the rent actually accrued dne to the land'hol' 
der during the 10 years preceding the year of 
the determination of such commuted rent, and 
not during the 10 years preceding the instUD* 
tioD of the suit. 

The Collector is at liberty also to take other 
facts into consideration where the citcam- 
stances are peculiar, as where some of the 19 
years are extraordinary years. [P 991C1) 

(b) Madras Estates Land Act (1906), 
S. 40 (3) {a)-“Year” in S. 40 (3) (a) meane 
year of lease. 

The term “year” in S. 40, Cl. (3) doM iwl 
mean either the calendar year or the fasli y 0 Wr 
but the vear fir which the landlord accordiogt® 
custom or contract is entitled to claim rent, 
in other words, the year of the lease though id 
some cases it may happen to be the fssli jest 
also. [P 9910 81 

(c) Madras Estates Land Act (1908). 

S. {3)(11) (a)—‘ Swamibogam’Mi ‘rent w 

S. 3(11). ^ 

The term “swamibogam” means and itnpu* 
that it is the landlord’s perquisites as ownsr oj 

the land, and falls within the J 

••renf’inS. 3, Cl. (11). [P991C8I 

fd) Words and pl**"®***”^*!!*®,^ oao P 11 

The term “pattam” means rent. 

(e) Madras Estates Land Act (1®®®^' 
-Definite grain pattam fixed 
ties-Court cannot allow any dedacboD 
time of commutation from palU® 

ascertain real grain rent. fl-aJutb* 

Where a definite grain pattam is m ” 
result of a contract between the 
permissible to Courts to allow 'any fl 
the time of commutation from theps _ 
in order to ascertain what r® 
real grain rent which is commntea 
even where the pattam teat jp 599 C ll 

legally recoverable. ^ . . . b!r R«»e«"® 

(f) Appeal—Forum—Decision* W 

Officers refusing commutation to 
registered as pattadars— Appe®* 
lector and not to Diitricl Jud^* (jonrtf 

.Appeals from the decisions of not 

refusing commutation to tenants w (j-Hecior 

been registered as pattadars He to t 993 0 ll 
and not to the District Judge. *■ 

(g) Civil P.C (1908), S- 
should not interfere with disc 
ciied by Revenue Courts in cose* 
commutation of rent except on 

grounds. _ rviiiftsbo®^ 

Per Sadastra Aiyar,/.—The Hig 
not in second appeal interfere wi 
tion exercised by Revenue _ ^erycl®^ 

iog to commutation of rent js-q is 

grounds, as the question of 5 ! 

tended by the legislature to be g eq®***^ 
experience of Revenue officer and 
considerations, some of a ; 

racter, permitting the use of ‘®*^^p 993 CH 
and practical sense. j 
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T. B. Venkatarama Sastri and S. 
Baimswami Aiyai —for Appellants, 

V. Raviesam and S. K. Partha.-iarathi 
Aiyangar—iox Respondents. 

Sadasiva Aiyar, J. —These eleven 
second appeals have arisen out of suits 
brought by the tenants of the Urkad 
estate to have tlieir rents, which had 
been mostly paid in grain and partially 
in cash, consolidated snd commuted to a 
definite money rent under S. 40, Cl. 1, 
^ladras Estates Land Act. One or more 
or all of the following six questions arise 
for desision in these second appeals. 
Firstly, whether the lower Courts were 
right in construing S. 40. Cl. 3 (a). 
Estates Land Act to mean that the Col¬ 
lector in making the determination as to 
the proper money rent should have re- 
gard to the average value of the rent 
actually accrued due to the land-holder 
during the ten years preceding the year 
of the determination of such commuted 
rent, or whether the true meaning of 
tliat section is that the Collector should 
have regard to the average value of the 
rent during the ten years preceding the 
institution of the suit. I am clear that 
according to the true construction of the 
language of the section, it means the ten 

years preceding the year when the Col¬ 
lector determined the amount of the 
commuted rent by his decision in the 
suit. I think that it is unreasonabla to 
held that an average rent of ten preced- 
ing years was intended (ordinarily) to 
come into force not immediately after 
the ten years but with a break or inter¬ 
val occupied by the period during which 
the suit was pending, Mr. Venkabrama 
Sastriar montiooed soroo iDCODy 6 pi 9 DC 8 s 
which would be felt by the Courts (ori. 
gmal and appellate) in the trial of such 
Busts, if his interpretation of the section 
(namely, theten years preceding the in¬ 
stitution of the suit) was'not accepted. I 
0 not think that those inconveniences are 
^ ^ serious nature as to override 

w ^ I consider to be the plain meaning 
0 the clause. It has further to be re- 
imombered that this avarage of ten years 
18 only to form one of the considerations 

of the commuted rent, that 
the Court is at liberty to take other 
facts also into consideration where the 
circumstances are peculiar (such as 
where some of the ten years are extra¬ 
ordinary years). I think that in the 
decision of these cases relating to com. 


mutation of leut, second appeal, we 
ought not bo inteiforo with the discro- 
fcion of the lower Courts except on very 
clear ground^, as the whole qtie.stion of 
commutation [•ormits of and is intended 
by the legislature to I>‘j governed by the 
experience of Rovetiuo Ollicors and hv 
equitable considerations (some of a rough 
and realy character) r'onnitting of the 
use of largo discretion and practice! 
sense. 

Then the second contention of |||(3 ap. 
pellaots is, that the year ineotionod in 
the clause moans the calendar year begin- 
ing with 1st January and nob the fasli 
year as taken by the lower Court. [ am 
unable to find that this contention was 
raised In the lower Courts, and t do not 
think that it is raised even in the grounds 
of the second appeal to this Court. 
However, 1 may shortly state that 
neither the calendar year nor the fasli 
year as such is intended by this clause, 
but the year for which the landlord, 
according to custom or contract, is en¬ 
titled to claim rent, in other words, the 
year cf the lease. S. 3. Cl. 59, General' 
Clauses Act (10 of 1897) aprdies only; asi 
stated in the beginning of the seebion’it-' 
self, "where there is nothing repugnant 
in the subject or context.” I think it 
is very clear from the subject and con¬ 
text of S. 40, Madras Estates Land Act 
that the year mentioned therein means 
the yearly period for which rent is 
claimable as between the landlord and 
tenant, and not the calendar year which 
would break up the year of the lease 
into two. fn the present suits, the year 
of the lease happens to be the fasli 
year. 

Then the third question argued related 
to the point whether the landlord is en¬ 
titled to claim a small cash swamibogam 
rent of 7 fanoms per kottah of lands. The 
word ‘swamibogam’itself implies that it 
is the landlord’s perquisites as owner of 
the land (in other words, profits which 
he is entitled to get from the tenant who 
occupies his land) and it clearly comes 
within the definition of rent found in 
S. 3, Cl. 2. I do not think it is open to 
us to indulge in mere speculation and to 
infer that because the landlord gets half 
the net grain profits (after making cer¬ 
tain deductions) as grain rent, the cash 
rent or swamibogam cannot also form 
part of the rent bub it is a "case” hav. 
ing nothing to do with rent. 
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Tho fourth question that we have to 
consider is really the most important 
luesfdon in these cases, namely, whether 
when a fixed grain pattam had been 
agreed upon between the landlord and 
the tenant in respect of the lands (in 
one case seven years before suit and in 
other eases twenty years before suits), 
the lower Courts ought to have made a 
deduction from that pattam rent in order 
to ascertain what mav be called the real 
grain rent which is commuted under 
IS. 40. This deduction is claimed by the 
■appellants on the ground that the pattam 
iSO agreed upon include! some cesses and 
dues declared to be illegal in the case of 
waram lands I think that the very 
word "pattam” clearly means "rent” 
and even though the pattam might have 
'been fixed after considering the claims of 
the landlord to certain dues which are 
not legally recoverable, we must treat 
the transaction under which the pattam 
was so fixed as due to an arrangement or 
compromise between the landlord and 
the tenant, by which both parties gave 
up their respective claims to insist upon 
the actual measurement of the gross 
produce each year, by which the land¬ 
lord gave up his claim, whether enfor¬ 
ceable or not to recover certain cesses 
and by which both parties finally agreed 
that the vent shall be such and such a 
consolidated quantity of grain there¬ 
after. In such a case, I think it is not 
only very inconvenient but it is also not 
permissible to allow either party to go be¬ 
hind that arrangement and re-open it by 
contending that the rent ought to be higher 
or lower than the rent then fixed. I 
think I am fortified in this view by the 
case of Jeeatoollah Paratnanick v. Jugo- 
dindro Narain Roy (l), where Ainslie, J. 
says at p. 13 ; 

“ The attempt which is now made to break up 
the total rent into its elements and take excep¬ 
tion to some nf them on the ground that they 
are illegal cannot be permitted. ” 

The present case is stronger than the 
one reported as Jeeatoollah Paratnanick 
V. Jugodindro Narain Roy (l), as the 
deatils by which the total fixed rent was 
made up seem to have been specified in 
thecontraot in that, case whereas we have 
had no such details in writing before us. 
It is complained that the Deputy Col¬ 
lector did not allow such details to be 
brought up in the evidence of wit- 

(1) [1874] 22 W. R. 12! ■ 


nesses. So far as I could see, it se^iss 
to have been allowed by the Deputv 
Cellector to be brought out in the e?i. 
denceof P. W. 11, who prepared a state- 
menb showing those cesses so far as the 
waram lands are concerued. As regards 
D. W. 1 he said in answer to Court: 

“ In fixing the grain rent whether all Item! 
such as 'kaval, kankanam, pichai, bhaiuri 

which are set apart either for the landlord or the 

raiyats or for common expenses when prodaceii 
divided, were taken into consideration or d(^ 
I do not know. I was not present when IIm 
grain rent was fixed. ” 


Hecould not th&reforehave givenany 
evidence as to whether the grain pattaui 
was fixed with reference to them admis- 
sible cesses also or nob. I think therefore 
that DO importance could be attached to 
the Deputy Collector's not having allowed 
questions to be put to the witness about 
these details. The next (fifth) contentiou 
in those appeals relates to the commuta¬ 


tion price fixed by the lower Courts at 
Bs. 9 per kottah. That price was based 
on the taluk office reports. The objec¬ 
tion to that price is based on the ground 
that the price of grain prevailing at the 
zamindar's village granary was the price 
which ought to be considered. The 
lower Courts adopted taluk office prices 
as the plaintiffs did not prove that they 
were higher than the village prices, the 
taluk office prices being based on the 
bazar prices. Having regard to theen- 
dence which shows that about fonranoM 

per kottah might be required to trawj^ 

the grain bo the bazar from the n 
and also considering that ith 

understood that the price at the w *8 

of the parties is in variably law than 
price prevailing in the basat of 
nexresb town. I think that a dea^W^ 
from the bazar prices of at Mt 
annas per kottah ought to ^ 

I would therefore allow such a dec®® 


as regards the price. 


■f 


Then the last point 1 j 5 

ther the lower Courts 
refusing to commute the rent 
some of the lands involved (..j. 

Appeals Nos. 1077 and 1083 of 1^ 

the ground that the teoanteo 
lands had not themselves 

pattadars by the landlord and ben 

lands could not be said 
holdings, having regard to the 
" holding ” in S. 3, 01. 3, 

Land Act (S. 40 allows.the raiyw 
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for commutation only in respect of lands 
in his lioldinj^ ) Mr. Rimaswa?ni for the 
respondent took a preliminary ohjection to 
our considering this point. Tint objection 
is that when the Revenue Court has re. 
•fused commutation, an appeal lies to the 
Collector [see Col. G (a). Sch. A. Madras 
Estates Eand Act, against serial No. 4] 
and that therefore the appeals filed to the 
District Court on that point and the 
second appeals filed to this Court against 
the District Judge's decision on that 
same point are both incompetent. I think 
r must accept the validity of this pre¬ 
liminary objection and therefore express 
no opinion on the soundness of this sixth 
ioootention. In the result subject to the 
modification as regards the price of grain 
these second appeals must stand dis¬ 
missed with costs. 

Spencer. J. I agree. On the first 
point I would aid that I think that if 
the legislature had intended tint the 
years to be taken as a basis for the cal- 
culation of rent should be the ten years 
preceding the institution of the suit it 
would have said so in S. 40 as it did' in 
Ss. 31 and 37 and that in the absence 
of such words the lower Courts were 
not wrong in considering what was the 
rent in the years next preceding the 
determinaMon of the rent. Ou the other 
points, I Inve nothing to add. as I on. 
tirely agreel with the view taken by my 
learned brother. 

3-N./Jt.K. Apiienl f/jsm/vse/f. 

A. I, R. 1919 Madras 993 

Sadasiva Aiyab and 8pi:nci:i{, .1.1 
ChidamharamPillai^uii ox/iers—De¬ 
fendants—Appellants 

V. 

Veetappa Chettiar —Respondent 

Second Appeal No. 73 of 1916, Decided 
on Idth July 1017, against decree of 
Dist. Judge. Tanjore. in Appeal Suit 
No. 432 of 1914. 

(•) Will — Conttruction — Power given to 
e*ecutor to min«{te properly till minon at- 

•Vr,. note executed by 

executor de.cr.bing bim.eH •• executor 

under will, m renewal of interest due on 
prior promissory note-Suit on promlssorj 
note-Estate of testator held not liable- 

ta t s a ft w a ea £ va constitute 

him gusrdian of minors—Executor held to 

have no power to acknowledge debt even as 

guardian-Guardian and Ward-Limitation 

A, by his list will and trstamoot, appointed 
F ashuexieulof tj manage bis properties (ill 

1919 M/125 & 125 
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inajoritv. 

1 C.xec.ite.1 .i,,-oui.--.ors uol- i„ f.ivour of ildn- 
till wlior.'iu li.. hiniv.lf e\;c-ctii„r 

unaorthowillof .^ in ......w.I of .loj 

on ,i prior pntni.; tv note ii, ,i oti 

J ^ h 2 fill i 1 .U i7. IT i'\ II * 

fmc. Inn I lo iinnt-. tl,o nsfi-n di.i rini, ,> 
t^uto l.imgu.ird,niof il,o ,ni.,.,.v au.l buttle 
pronii.-.-;ory nolo m:i 1J i|r,t }.. d-j.in j (.i.,! 
boen oxecut d b- C a. ^ 

J;\I3.V./ \.'20J(r.C.}::VJton, -O', u j V, 

= 

(d) that I . even as giurduo, had no now, 
to acknowledge debts due under the prior pro- 

^ [P90CC1) 

b. 104-Person expressly executing promis- 

so7an7 “ P®*- 

Per 5'id7jirzJ„,TF./,_\vbenaman express!, 

execute? .a proini<?orv note as executor hoin^ 

PT=on.a!ly and the creditor 
who lend> on such a iToims-iorv notealvi i-tends 
on y to gut the l.-uedt of tho ex-cut^’? per?o.iU 
liability under the promissory not*, [p :).)5 ij 

Ic) Will-Conslruclion-Mcre direction to 
executor to manage properly till minors at- 
Uin majority does not constitute him guar- 

A mere direction to an executor annoint.id 

uoJer» „i|| .fc, pronorly niT “o 

tuto him fjuardiio of tba miuor$. [p 9 J 5 q jj 

"“t 'en¬ 
tiled to dispose of ancestral property bv 

will cannot appoint guardian to manage pro^ 

perly (or minors succeeding by survivorship. 

.UcHator whociariot di-po^c ofancestrd pro- 

porty by will ennot appoint agiurdiau to ina- 
n i«.? lha» prop^rlr lor minor owners who ob¬ 
tain it hv survivorship after hi. death' ( I P 

I'Jl-i B‘>n. :i00. Di'ii. LDl).)5Ci 2] 

(e) Guardian and Ward-Acknowledgment 

of debt -Guardian cannot acknowledge debt 
unless for benefit of ward and unless ex- 

pryjly empowered-Limitation Act (1908). 

A guardian has no right to renew or acknow¬ 
ledge debts unless it is fortbo benefit of hi, 
ward or unless the document appointing him 
guardian expressly gives him euch poiver 

(f) Hindu Lnw-Will-Fnlker 

C6p(ionttl Cfttcs ftppoirit bv will m j* 
undivided ...... j 

cunero ®«hichm„d!!‘?"heTraaJ° S°iy°aud 

miuo,,., when the.u i, .d„„ 

r\-, [I-'WO 21 

U Krtshnamjok'iriar-hr Aopellaofcs. 
y. Anantkakrishna Aii/ar — for 
Respondent. « 
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Sadasiva Aiyar. J.—Dc-foQdants 1 to 
4 are {he api'elb.nt?. The ?uit ^\ns 
I'rfiLiiiht upon two promissory notes, 
My.'. !■> and B. executed by one Venkata- 
challam I’illai on 9th October 1905 for 
Rs. 1.400, and on 3rd October 1908 for 
Rs. 7:25 respectively. This Venkata- 
challam Piliai was defendants in the 
case His legal representatives (defen¬ 
dants 6 to 9 were brought on the record 
but they were exonerated by the judg¬ 
ment of the Court of first instance. Tliey 
wore not made parties either in thelower 
appellate Coil it or in the second appeal 
to this Court. The liability of the exe¬ 
cutant. Venkutacball.am Piliai, and his 
heirs need not therefore be directly dealt 
with in this second appeal. The only 
question remaining in the suit is there- 
fore whether defendants 1 to 4 are liable 
on those two promis'-ory notes, Exs. D 
and B, executed by Venkatachallam 
Piliai. The second promissory note, 
Ex. E. was executed mainly for the inter¬ 
est due for three years on the first pro. 
missory note, Ex. D. On calculation I 
find that of the Rs. 725 mentioned in 
tliis promissory no^e Ex. E, nearly 
Rs. 630 is the amount of interest on 
Ex. D, and the balance of Rs. 95 seems 
to have been borrowed for some purpose 
not disclosed. 

Venkatachallam Piliai in executing the 
main pronote Ex. D describes himself 
in the body as the son of so and so and 
as the executor of the deceased Appukut- 
tia Pillai’s family under the will executed 
by the said Appukuttia Piliai. Re also 
signs the promissory note as ‘ Venkata- 
challam Piliai, executor of Appukuttia 
Pillai’s family,” and in Ex. E describes 
himself similarly in the body of the docu¬ 
ment and signs merely as “executor Ven- 
katachalam Piliai.” In the plaint there 
is not a word ‘mentioned that this exe¬ 
cutor of the will of Appukuttia Piliai 
has got any right of indemnity against the 
estate of Appukuttia Piliai or the estate 
of the family or that the plaintiff is en¬ 
titled to be subrogated to any such right 
of indemnity of Venkatachalam Piliai. 
IThe plaintiff seems to have felt that on a 
promissory note executed by an executor 
under a will, the executor and bis heirs 
alone are liable 'and that the estate of 
which be is the executor cannot be made 
directly liable. The law has been, in my 
opinion, finally settled to the above effect 
by the recent judgment of my learned 


brother and Abdur Hahim, .1., in 
natha Aiyar v. Srinivasa Aiyar (l), where 
they refer to the English and Indian 
cases on this point, including the casein 

Srimath Daivasikamani Pandarasanni- 
dhi V. Noor Mahomed Bcuthan (2) tn 
w'hiclvthe late Chief Justice was a partji 
The plaintiff, thus feeling the weakness 
of his claim against defendants Ho 4(who 
belong to Appukuttia Piliai undivided 
family) states in para. 10 of the plaini 
as follows: 

“If for acy reason, defendants 1,2, 3 and! 
should contend that they are not bound tops; 
any amount defendant 5 is bound to pay tbit 
amount.” 

No doubt the first Court decided that 
defendant 5 and bis heirs are not bound 


and dismissed the plaintiff’s suit as 
against them, but if the plaintiff, who 
put himself in the plaint on the safe side 
wanted to continue to be on the sale 
side, he ought to have appealed against 
the judgment of the first Court exoneral- 
ing defendant 5 and his heirs or shonidst 
least have applied to the lower appelht® 
Court to have defeodant S’s heirs made 

party respondents to the appeal, sothst 
the appellate Court might passadecree 
against them if defendants 1 
exonerated. The lower appellate Coorj 
also seems to have felt the difficulty 
making defendants 1 to 4 (of whom e- 
fendants 2 to 4 are minors) liable on 
missory notes executed 
capacity as executor of the will of ApPJ““ 
tia Piliai (the father of defendtft* . 

3 and the paternal uncle of 

But it gets over the diflBculty hytf®' 

Venkatachallam Piliai, 

appointed by Appukuttia ^*****j^ill 

after the estate disposed of 

of Appukuttia Piliai, but ^V-^'klhis 

appointed by Appukuttia 

will for his three undivided sons ^ 

undivided nephew. The lower r 

Court then considered that 

ment as guardian by will 

that the promissory note Ex Di 
to discharge the debt of R®; B 
under Appukuttia Pillai’s pnof P 
sory note Ex. C, was also valid 
ing on the minors. It also con 
that, though the claim 
prima facie barred, the longby 

of liability made in Bx- E jAI 
Venkatachallam Piliai as exeon o 
be treated as an aoknowledgSS—— ^ 

(1) [1917 381. 0.172. 

(2) [19081 81 Mad. 47. 
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fujtlier heM thaf. such ^^eknov^ lerlsment 

nouVred. ™ 

I am rajvsonably dear that there hoi,,.. 
not a W0,'d in either of the |.ro,„ijs„r; 

notes Exs D and E, to indicate that 
Venlutaohellara Pillai executed them as 
guardian of the defendants, the lower 
Courts were not entitled to treat sucl, notes 
as executoa by Venkatachalliiin Pillai, not 
in his capacity as executor under a will 
but as the lawful guardian of the delen ’ 
dants^ In fact no reference to the minor 
aelendants appears in either note. When 
a man expressly executes a promissory 
uote asexecutor. hointendstohind himself 
personally and the ore litor who lends 1 
-uch a promissory note also intends only 
.togetthe henetit of the executors per! 
>ona .ability under the promissory note. 
On this short ground I would set aside 
Uie judgments of the lower Courts and dio. 
miiS the suit as against defendants 1 to 4 

also tat under the circumstances without 

[would have stopped this judgment 
With the above paragraph butthat several 
Interesting and complicated legal ouod. 
tions were strenuously argued bv the res 
pondents learned vakii. on the basis tha; 
those promissory notes were executed by 
VeDkatachallam Pillai as guardian of the 
defendanta. Assuming that heisonti- 
tied to raise such contentions, I would 
deal with them very shortly fpremisin" 
however that even in the will Exhibit F 
executed by Appukuttia Pillai there is 
nothing said about Venkataohellam P Ita 
leaving been appointed as testamentarv 
iguardiao of Appukuttia PiUai's sorsa„^ 

^ “”»ble to agree 
with the lower appellate Court thaUhe 

ihrection in the will to the executor to 

manage the property till the minors 
Jattain age constituted him as the guardian 

ihad 'no wAppukuttia Pillai 

"o” settled, the properties with which he 
professed to deal by will being undMed 
family properties which passed by suryT 

vorship at h.s death to his sons and to 
biB nephew. On principle I find it diffi 

cult to hold that a man who ci^ot deal 
with a particular species of p^orty by 

manaftanianfc -.f ^ SntS 
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i»i«, ,1, J, 

puwor. of allowing oil ,ms fo mrma->.. it 

'01 his minor hoirt< uho (nkn bv ini^ • 

tance or under jhe ujljnfk ' i- 
In 1/ , " r lijs ( e.aih 

In A/a.juppa v Van,,n ' 

Amm,n,gar (3) deeded ' '"i' 

5fo»re, ,J., (who as District .Judge . .cii ej 

( J decdel by tlie present Bench, that- 

p«v„„ .hed7r'!;'.j Se'it'ru'-r 

'■0 pow.r to ap,„int a siurJiac. ' ^ 

The case in v,,,] .i, , 

Pon„usum> Mn>hluir U U \ 'r V 
■owed also in AVrd/,„.r i 'f/’V'''- 

^tdihr™,r‘"oit.: 1^' 

testa,,.entar'’yg,“ardi:„'““’^^ » 

lawVhA i"""'"” nnderthe Bengal 
aw ti e son has no interest by birth in 
hishtliors properties ” 

Sards the deeishm in /f„, /"- 

V. Go’a.nl aun.i-r 

on m Malwl,le,liwai- Kri,l,,„„,a v Zam 

-'r' 

during his liletimean I gilingthe ‘*‘V''“ 

fio.al interest during their NfeM “ 
also only until his min '''©time bub 

majority. The testamenLry ° gifl“1"''‘! 

(3) Li:u« 40 

(*) fioiai 21 r c S49 I- 
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vali l a; 4 uiist reversioner, the minor sons 


iiivin ;4 (lied during the widow's life- 
' 111 ) 0 . There is nothing said in the de¬ 
cision uliout the guardianship of these 
!uinor sons or about the power of a per¬ 
son to appoint a guardian for theancestral 
property of his minor sons who take such 
property by survivorship and not by 
succession. I think I ought to follow our 
own decisions on this point and to res¬ 
pectfully dissent from Mahabhshicar 
Kri.Khn a pti v. UavichaniJra Manqesh Kid- 
hanii (8) wliich relies on Soof)fl/i Pirthee 
Lai Jha v. Soohuh Doorcjah Lai Jah (6), 
and Raj Lukhoe Dabeav.Gohool Chunder 
Chowdlmj (7), which cases, however as 
I have already pointed out have noth¬ 
ing to do with the ancestral property 
obtained by minor sons by survivorship. 
T!he QdiSQ in Ramchaiidra v. Krishnarao 
(y) is irrelevant in this connexion as it 
deals only with the power of the Court 
to appoint a guardian for minors forming 
a Hindu family group when there is no 
adult male in that family group. To sum 
up (a) the promissory notes cannot be 
treated as executed by the guardian of 
the defendants (b) the will, Ex. F, does 
not appoint Yenkatachallam Pillai as 
guardian and (c) Appukuttia Pillai can¬ 
not legally appoint a guardian for his 
minor sons and nephews by will. 

Assuming further however that there 
is a valid appointment of Venkatachallara 
Pillai as guardian of the defendant’s pro¬ 
perties a guardian has surely no right to 
ronevv or to acknowledge debts unless it 
is for the benefit of the minors or unless 
the document appointing him as guardian 
gives him such power. The will Ex. F, 
does nob give any such power to Ven- 
kabachallam Pillai bo renew or to^ ac¬ 
knowledge debts and it makes him ‘‘ex¬ 
ecutor” only for managing the proper¬ 
ties and to sell them for discharging the 
debts. See Alagappa Chettiar v, Sub- 
ramania Pandia Thevan (10) decided by 
■Wallis, J., (as he then was) and myself, 
where we have held that a direction or 
power to discharge a debt does not make 
the dbnee of the power an agent author¬ 
ized to make payment of interest as such 
BO as to .keep alive the debt. See Linaell 
V. Bonsor (ll). The facts found in this 
case hy the lower Courts make it abun¬ 
dantly clear that the renewal under 

9) 119081 32 Bom 259. 

10) A. I. R. 1914 Mad. 881=:23 I. 0. 810. 

11) [1935] 2 Bing. (q. a.) 241=132 B. R, 95. 
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Ex. D was nob for the benefit of the 
minors. The old debt under Ex. C car¬ 
ried interest only at 12 per cent which 
was enhauced bo 15 per cent under Ex. D. 
Again the document Ex. E provides 
compound interest on the interest under 
Ex. D at the same 15 per cent, and adds 
Rs. 95 further to the old debt. Not a 
word appears on the record as to the 
necessity for these renewals and acknow¬ 
ledgments. 

Id the result viewed in any light the 
lower Court’s decrees against defeo. 
dants 1 to 4 cannot be sustained. 

Spencer, J.— The principal questions 
for our decision are whether Yenkat- 
challam Pillai who was appointed under 
Appukuttia Pillai’s will to manage bis 
family estate until his minor children 
attained majority, could give a valid ac¬ 
knowledgment of debts so 88 to extend 
the period of limitation for the payment 
of tnese debts secured upon two promi^ 
sory notes and whether the creditor can 
now recover the amounts out of the est¬ 
ate. In the will Ex. F, VeDkataoballain 
Pillai is described as an executor. The 
lower Courts have treated hi® ^ 
guardian of minors. The learned 18 - 
tricb Judge cites the opinion of Sale, j 
in In the mattei of Srish Chunder 
(12) to the effect that if executors 
given the care and managenient o 
property during an infants 
they are thereby constituted ^ ^ 

within the meaning of 
and Wards Act. From the 14“®^ - 

will it is evidence that Yenkatw 
Pillai’s office was nob to 
as poon as the debts could j?' -itions 
assets collected, and similar 
of the testator executed but -jq. 

to continue to look after the ja 
perty till the minors came 
doubtedly there was an kind 

mind of the testator bo create ,|pjj gf 
of trust for the benefit and pro 

his children and nephews and 

management of the estate into 
of a 

"trustworthy person capable of ” Lt of 
having an interest in the impro 

family property.” co-par*®“®^ 

as there was no adult male peces* 

available to oultivat'e lease g con* 
eary to sell the lands ^ehfc. 

duct the suits and pay °° 
is argued for the apnella^ —-- 

(12) [1894] 21 Oal. 206. 
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fcia rillai had no power to appoint a 

J?uarflian of the property of the minors 

where the property concerned was Hindu 
joint family property. 

In Gkahbullah v. EkahikSiiujh (13) the 
invy Council observed that ic was set. 

tied law in India that a jjuardian could 
nob properly be appointed for the 
undivided share of an infant co-para- 
cener in Mitaksbara family. Tlie rea¬ 
son 15 obvious. A guardian of pro. 
perty m such a case would liave no right 
fco divest the manager or the karia of 
his management of the joint family 
property and the appointmeutofguardian 
would thus in effect bo a sinecure. Uu. 
less there was separate or self-acjiiired 
property to which the minor was entitled, 
here would he nothing for the guardian 
to manage. In that sense the appoint, 
menb would he improper. But hevond 
saying that such an appointment of guar¬ 
dians by Courts would be improper, the 
rnvy Council have not committed them- 

selves to the opinion that under no cir. 
cumstances would an appointment of a 

k Mitakshara 

hiinily.to be valid. The Bombay High 

Gourb has taken the view in liindajiy. 
Mulhurahai (ll) that a different princi¬ 
ple must be applied to a case where all 
the co.parceners are minors and guardian 
01 the property is appointed for the whole 

group _ ^5lr rnwronce.Icnkins suggested 
that the order of appointment should 
reserve liberty to any minor of the joint 
family to apply on attaining majority to 
have the guarthan removed or his powers 
restricted. The same High Court took a 
Bunilar view when the question came up 
a^ain as to the competency of a guardian 

property of minor co.parceners 
whether the guardian’s status was based 
on a muktiarnama of a deceased adult 

male as in MahaUeahwnr Knshnapa v 
Hamchandra Mangesh KiUkurni{i^) or 
on an order of Court as in linmchandra 
V. Krt^inarao (9). In the more recent 
case they justihed the arrangement on 

convenience to 
avoid quarrels in a family consisting only 
o minors and widows. There the mothers 
of the nephews acquiesced in the arrange- 
ment, and in the case with whicli we are 
ooncernod it does not appear that the 
mothers of Appukutfia PiUai’s sons or 
nephews took any objection to Venkata- 

y ^ ^ k 
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flrS) [lUOIr 25 All. 407=30 I A lC*i /P P 8 
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chalhani I'illai’s managemonf, at least he- 
fore the pro-^ent case c:v„,o inlo Court. 
In the earlier caM.s the -lud.cs consido- 
red that the ginnliau's appointment unly 
bocome iiioperiMvo when one of the 
minor co-parceners came of ngo and thev 
rtstiieted the application of the 
pnneiplo onunciite] in Vn-ui j,un 

(l >J lo that extent. 

On the contrary this Court has decla. 

red \n K,i,nih,s.il.ai Mudniior v. Po>n,u. 
•9nmi Muda/iar (4)and Ahgnppu J„o>u,ar 
V. Maiujntki Ammanijar{%) in Second 
Appeal No. IGfiO of 19U, that a Hindu 
father has no right or power to appoint 

a guardian for the property of his minor 

sons, when the property is joint famiiv 

property of the father and the sons I 

was a party to the first and the last of 

these decisions and I have no doubt that 
they were rightly decided. The first was 
a case where tlie Court was asked to re- 
move a person appointed under a will as 
guardian for the ancestral property of a 
minor and it was hold that the Court 
Q ^0 interfere. Neither 

k\ and Wards 

Act could be suitably invoked to give 
jurisdiction to the Court. The last de- 
cision dealt with the application of Art. 44 
Him. Act to the case of an alienation 
of property hy a managing member who 
happened also to be described as a guar- 
dian of the minor member. T am not 
however prepared to sav that Ram. 
(■hiindra v. Knahnarao (9) and Maka. 
hafedxwar Knshuapa v. Ramchandra 
.innfjr.di hnlk'irni (8) were wronglv de¬ 
cide!, or t!iat there may not be excep. 
tional cases in which a Hindu father 

may validly and with propriety appoint 
ny will a guardian to manage his undivi 
ded sons estate during their minority 

when there IS no adult co-parcener to do 

90. Trevelyan on Minors, pp. 83, llfi 

autthority for say.' 
ns that he can. There is no interferen«l 

he 1 tho, porver of the manager when 
there is in fact no manager living or 
when the guardian and the manager a?e 
identical. Such a provision would be a 

Hindu father dying without grown up 
sons or agnates. Altliough, as pointed 
out in Budhilal v. Morarji (16), S 47 
buccession Act has not been made ap’ 
pneabje by Hindu Wills Act to the Will 


(15) llfitisi I'J Bain. 30:) (F. uX 
(1(3) [1007] 31 Bom. 413. 
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of a lliiil'-i, this Court lias decideJ in 
1 >-'re:hl v. flithee Jellamma (17) that a 
itinlu fathor is cntitls.l to appoint hy 
'■'■ill a guardian of the person of his 
ninior uhiH to the exclusion of its mother 
and this rlooisiou was followed in Alaga. 
ppa lyongnr v. Mangathi Avimangar {'S). 

Be this power of appointment of 
guardians for the property of Hindu 
minors whit it mp,y, the fact remains 
that neither was Venkabachallam Pillai 
expresMydacUral !)y the Will to he a 
guardi'i.n of the minor? n<>r did lie sign 
tii3 [iro nissoi v n.^tos ( Bxs. D and E) bv 
whi-di Mmita'ion is sought to bo extended 
as guir-lian, but as executor. I am satis- 
fie i that if h'3 was a. more executor or 
trustee, llie crelitor who accepted his 
personal security for the loan of money 
had no right thereby to obtain a decree 
for execution directly against the trust 
estate, as though a charge had been crea¬ 
ted on the fimily property. VideSwa- 
mniatha A'njar v. Srinivasa Aiyar (l) 
to wliich I was a iJartv, and also Williams 
on the (jaws of Executors and Admini¬ 
strators, }^,d. 10, Vol. 2, [)p 1555-6 and 
16-34-G and the cases of Farhall v. 
Pnrhall (18) and In re Evans, Evans v. 
Evans (id). The respondent has now 
lost his right of recovering the debts 
from tlie deceased Venkataehallam Pillai 
or his legal representatives and they are 
not parties to this appeal. I therefore 

agree with my learned brother that the 
second appeal must be allowed. 

S.N\/R.K. Appeal allowed. 

(H) Ui^l‘21 lil. c:453.' 

(1«!) II.S721 7 Ch. App. 123=41 L. J. Ch. 146. 
(1!)) tlSfiv.l .34 Oh. D, 507=56 L. T. 768. 
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Ayling a-nd Krishnak, JJ. 
Gulusam Siv/—Defendant—Appellant. 

V, 

Ahmadsa Eoivther and oifiers—Plain, 
tiffs—Kespondents. 

Second Appeal No. 588 of 1917 Deci¬ 
ded on 17th Octol)er 1918, against decree 
of Dist, Judge, Taniore, in Appeal Suit 
No. 16 of 1916, 

Civil P. c.. (1908), O. 20, Rr. 12 and 18— 
Partition suit—Preliminary decree omitting 
direction for future mesne profits—Such di¬ 
rections cannot be given in final decree— 
Partition. 

lu a partition suit directions for the ascertain¬ 
ment of and inquiry into mesue profits should 
bs embodied in the preliminary decree. Whore 
the preliminary decree is silent as to them, such 
directions cannot bs given in the final decree: 
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1 - Appeal against 0 ra*f 

iNo. 277 of 1917, (unreported), Dist ; 42 I. C. 929 

[P 999 011 

Per Ayling, J.—The principle of 0.20 R 19 
Civil P. C.. should be applied to preliminwy and 
nnal decrees m partition suits under R. 18. 

[p 999 0 r 

The final decree in a partition suit should bs 
passed as in the cases specifically dealt ^lith bv 
R. 12. 0. 20, Civil P. C., The further directioni 
m R. IS of the Code must be understood as re- 
latins to the further inquiry which is foand 
ncct.ssary and the final decree, conteuiplated, 
tliough not specifically referred to in R. 18. 
should be restricted in exactly the same waj 
as the final decree referred to in R. 12. 

IP 999 C11 

Per Krishnan, J.—The words 'further direo* 
tions’ in 0. 20, R. 18, Civil P.C.,are wideenongb 
to include a directiitn for inquiry into mesc# 
profits, but under the rule the direction should 
bo in the preliminary decree. It is not neces- 
sary to pray in aid R. 12, which dees not pro¬ 
perly apply, by its own force, to a partition 
suit. However in making an inquiry into pro¬ 
fits ordered under R. 18 the provisions of R. U 
(1), CIs. |b) and (c), and Cl. (2) will be kept in 
view as guiding the Court in such an inquiry. 

(P 100001 ] 

Where the preliminary decree is silent as to 
mesne profits, the proper remedy for the part? 
aggrieved is tofile a suit. IP 1001C 3) 

T. Narasimha Aiyangar and X. 5. 
Eangasawmi Aiyangar — for Appellant. 

G. r. Ananthakrishna Aiyar 
Siibramayma Aiyar—tor Respondents. 

Ayling, J.—This appeal relates to ap¬ 
pellant’s claim to future mesne profit* 
on the property awarded to her by tbs 
decree in a partition suit in which fib* 
was defendant 10. The prelinjj*^ 
decree in the suit is silent on 
of future mesne profits on .* 

share and the question is whether she'* 
entitled to ask that they should be deter¬ 
mined and included in the final decree- 

In my opinion she is not. 
now concerned with the deoisionol 
Full Bench in Doraisami ' 

ramania Aiyar (1) that where 
in a suit for possession leaves . 

mesne profits undecided, a 
the mesne profits will lie. What w® 
to determine is the extent to wbic 
final decree in a partition suit ^ 

vide for matters which are not sett 
directed to be inquired into by lb® P 
liminary decree. The relevant • 1 , 
of law are Rr. 12 and 18, 0- * 

have to be read together, %Mit- 

opinion th’eir effect is against jgg 

A simple suit for possession of sl^ 

immovablo property, ygrned 

any _questi on o' pa r tition, — 

U) L1917] 41 Mad. 188=421. 0. 929. 
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ally by E. 12, an.l it seems clear 

;Oould only provide for mesne profits past 
or futura where an enquiry into tho samo 

haJ beau directed by tlie prelirainarv 

decree If either iotentionaliv or in 
advortontlv. the Court had omitted to 
|direcfc such an eDquiry. the a.ai^rioved 
P< rty must get ttie proliminarv decree 
.amended; no application for mesne pro- 
fs not provided for in the preliminary 

thoT entertained in framing 

■toe fma docr,e This was not in fact! 

contested by the learned vakil for appeU 
|bint. I fail to see why the same ).rin. 

iCiple should not he applied to pro ini 

but MW”'" '°K '■* 

|but 11,0 law obviously iuteuJs that a 

jfanal decree s'JouU bo passed as in the 

iCases specifieiliy dealt with bv R ig. 
pud tbmk the ‘'farther directiw’ 
.must be understool as relating to the 
iurthor enquiry” which is found neces 

‘locroe. contom 
'to bVn I "n ■•eforreJ 


-- to be 

We are roferro l to an unreported case 
.V.'mof/AV,, 

pfi'^nist Order No. 277 of 
dl.; wbichtho loariml Judges re- 
'irked that unlo.^s thoro was an aljudi. 

cation on plainMirsrighU to proUts be- 

loio the prclmiiiiary decree w.is passed 

time was no re.son uliy the Court 

should not provide in its tinaI,Krt.tion do. 

crae for an inquiry regarding it. N-dther 
this decision nor that of the single Judge 
n \iJ?ikamamun MahalaUamonima v. 

^ otknmnnu.Ji lUjamma (2) is. of course, 
bmdmg on us. but I may remark that 
the circumstances of tho unreported case 
'vore.iuiredilforent. In that case iv party 
was endeavouring to attack in execution 

t ie terms of a linal decree which had 
alrea iy been pas.sed. an 1 Ivv 1 conclusively 
dotormmod the right to tho mesne prodts 

in question. Kvon if tho juig^^ent had 

nAAn 1. . . .4 


ictly the same v.ay as the final d-cree 
roferrodtomK. 12 . With all re.pecT 
lam unable to agree with the view ov’ 

MakalaUmanmu v. Vcnl:or>f>mnh L'n. 
';a?nma (2) that a direction for enquiry 
■ regarding future mesne profits shouM be 
.made in the final decree and they should 
|bo the subject of a separate final decrL 
after its conclusion. This involves th^e 

distinct stages of decree; whereas as ir 

seems to me. the law expressed in the 
rules above quoted contemplates only two 
(see nhartendu v. YaquO Husain (3) and 
Aammi Debt y. Promotho Nath Mukerji 
('!)]. I respectfully agree in this con 
nexioD with my Lord the Chief 

DoraU.,ni AiJt fj' 

manta Aiyar (l); 

"Thoebange iatr:duMd by tbo now rule \s 
that tjc award of m^suo p.-ofiu in all cases is to 

bo by prehm,nary decree and that when aieVr" 

^^tboy are to be embodied in a final decree, 

2) tlOlfi) 4fi I. C. 458. 
y)U918] .15 All 15y=18I. C. 701 
•1) A 1. tt. 1915 Cal. 5j72=is7 1. C. 317 


I • . .v.s vtiu ju i,i;rrif5nu aai 

been directed to be rojmrtel, the remarks 
aoove quoted would he of art “obitor’' 
nature m so far as they went bovond the 
fiictsof thecase. I would dismiss the 
appeal with costs of defeolaQls rospoa* 
dents* 

Knshnan, J. -I agree with my learned 
brother that this secon,! appeal fails. 
Defendant 10, who is the appellant be- 
fmeu,-.. clurned pasi and future profits 
along with her share in the property in 
her written statement Rut the prelimi- 
nary decree, which was passed so long 
ngo as ihOO.sail nothing about future 
jiro :Ls while refusing the past profits, 
thou.eli it lecognised her claim to a sh ire 
ID the property. She !’.jtp“alod against 
the decree and ag.ain clMined future pro- 
fats but the appellate Court also did not 

deal with them or grant them. Though 
shefiled a second appeal shodid not again 
renew her claim for such profits, The 
final decree was passed in 1915. in which 
defendant 10 was given her share in the 
property. She again appealed to tho 
District Court and there claimed future 
rnesne profits once again. Apparently 

Bhe did not claim them in tho first Court! 
when it was passing its final decree, as 
there is no reference to them in its judg. 
ment. Ilio District Judge refused to 
allow the matter to be re-opened before 
hirn and I think be was right in doing so 
—case. 

(6j A..O. No. 277 oTidivi -- 
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Tl'.c h ainca JiuKiC mny be ^vronfi in 
sayin-:th;it tlie ap| ell.uit’sclain'. to future 
jirol'.t' has 1 k’p:i "'lulinilely, tliuuj^h not 
ex]-lici‘]y decided against her", and it 
may ho that it is still open to licr to sue 
for them if so advisc-cl under the ruling of 
the Full Bench in Dontisnmi Aiyar v. 
S7ibrnm<inia Aiyar (i). I do not however 


think that that is any reason why the 
final decree should he any longer delayed 
by directing a fjesh enquiiy into n:esne 
profits even if it is competent to the 
Court to do so now. Admittedly the 
claim for future mesne profits in a suit 
for ) ossts-sii n of irnniovalde property'is 
not one which a party can, as a matter of 
right, insist upon being adjudicated upon 
in the suit. 1 think therefore the Judge 
was right in refusing to consider the 
question of future pr6fits in the appeal 
before him. As the question when exactly 
the order directing an erquiry into mesne 
profits should be made in a partition suit 
has l;een argued at some length before us, 
F think it proper to state my view 
regarding it. I agree with my learned 
jbrctlier that tlie order should be passed 
.at the time ol the preliminary decree 
[itself. It is R. IS, Cl. (l^), * 0. 20, 
;Sch. I, Civil I'. C., that provides for 
|the passing of tlie preliminary decree 
in a j)artition suit. That rule gives 
power to the Court when passing such a 
decree to "give such further directions as 
may be required.” These words I think 
a-^e wide enough th include a direction for 
an enquiry into mesne profits; bub under 
the rule the direction should be in the 
preliminary decree. It is not necessary 
to pray in aid R. 12. 

The wording of R. 12, 0. 20 is not 
such as would properly apply to a parti- 
bion suit for, it contemplates a suit for 
possession in which a decree for posses¬ 
sion can be passed at the very first stage; 
whereas in a suit for partition, though 
finally a decree for possession of specific 
immovable property may be passed, it is 
not always convenient to do so without a 
preliminary decree and a further en- 
quiry; and it may also happen that in 
such a suit directions as to several other 
matters sucli as payment of debts and 
colleebion of outstandings may become 
necessary. The rule does not therefore 
m my opinion properly apply, by its own 
force, to a partition suit. No doubt in 
making an enquiry into profits ordered 
under E. 18 the provisions of R. 12 (ij, 


Cls. (b) and (c), and GI. (2) will ba kept 
in view as guiding the Court in such an 
enquiry. But even if we assume that we 
should read R. ]8, Cl. 2 with R. 12(1), 
Cls. (b) and (c), and Cl. (2) to grant 
mesne profits in partition suits, I am of 
opinion that the preliminary decree which 
each rule contemplates is one and the 
same and it is not necessary to'have 
two different preliminary decrees and 
two different final decrees at different 
stages. Neither rule contemplates more 
than one preliminary decree and one final 
decree in one suit. In fact the Code 


nowhere contemplates more than one 
preliminary decree and one final decree 
in one suit. To have two final decrees 
and to call the first one a “final” decree 
will he really a misnomer, as it will not 
be final. To hold the view taken in 
Venkamaviidi Mahalakshnamma v. Ven- 
kamnmiAi liajamma (2) and Mainod 
Iioivllierv. Doraisami Naicker (5), Appeel 


against Order No. 277 of 1917, is it seems 
to me with all respect to the learned 
•Fudges, to unnecessarily lengthen oot 
l)roceedings with a possibility of appeal* 
and second appeals from at least three 
different decrees in the same suit. 

Assuming that R. 12 should be read 
with R. IS to give mesne profit® 
partition suit, is there anything in ta® 
former rule that compels theConrtte 
wait till the passing of the final dWf** 
in partition, before it can 
quiry into mesne profits? j „ 

there is because the rule „ 

ing adecree for possession in .u 
directing enquiry into profits nuoflf 
following clauses and it is argued tw 
a partition suit the decree For P 08 ^| 
is the final decree. In considena^ 
wording of R. 12, as already 
it must he borne in mind that it *• 
plates suit where a decree for po*®®® 
can be passed at the very first 
applying that rule to a case 
a decree cannot be passed as in * P® . 
tion suit, we are, I think, not 
reading it too strictly but 
make the necessary allowance ^ « 

unnecessary multiplicity of 
especially when Cl. (a) does not P jjg, 
apply to such a suit- I into 

cuity in holding that an 
mesne profits should, if the Oour 
fit to order it, be directed in 
nary decree itself and that! ® jjjg 
in accordance with theprevaihnS 1 



1919 


SUIIBATTA V. VfnkatbamaYYA fAInlnr Ionium. J.) Madras 1001 


of the Courts. I therefore consider th.it 
Avbeo defendant 10 applied for profils 
oefore the preliminary decree was passed, 
she acted properly hut when they were 
not granted to her. Iier remedy, if any 
was hy a separate suit. It was too iato 
for her to ask for them in the present 
appeal. T agree the second appeal should 
he dismissed with costs of defendants 
r63ponflen{;s. 

s.N./ h.K. ^ ppgaj y 

A. 1. R. 1919 Madras 1001 
Aiidur Rahim and Oldpield, .TJ. 
.Wandnr Subbaijya and Defon- 

dants Appellanfcs. 

V. 

VaiUtramayya Apparao and (mother 
I faintifis— Kes))ondeDts. 

Appeal No 87 of Decided on 

2f>th September 1917. against appellate 
order of Sub-Judge. Bezwada. in Appeal 

Suit No 29 of 1916 

Jit Act (1908). Art. 182-Appli- 

calion by decree-holder purchaser for pos- 

Arr “PPh’cation for execullon- 

O 21 R 95 *’ " P C. (198), 

Fci- Curi'tm -An application by a decree- 
holder purcl.a?or for possession of the propertv 
purchased by bim is not an application /or exe- 

fr me.-minji of 

Art, I 8 i, Lim. Act and is not tlioieforc t-overned 
by that article (Pionorn 

lb) Civil P. C. (1908), O. 21 , R. 95-Ordei 
for delivery not carried out due to default 
of purchaser m tahioR.deli very-Subsequent 
application IS continuation of previous pro¬ 
ceeding—(Per AMitr Opificl.l 7_ 

'Disscoting)* * ' 

Per AMur nahm,J. (0/,//,>/,/. y., d;,,.,,,. 

ling).-Whero an order for delivcrv of po^seWon 
baa not been carried out owing to the default of 
the purchaser in being present on the premises 
to take delivery, a sub.serjuont apnlicaticii W 
possession must be deemed to be only a ciaS 
uuatiOD or a revival of the proceedings under the 
prior petition. (Pinn'ii- ii 

(c) Limitation Act (1908). Arts, Jj 
181-Order fo/ delivery of Possession-Pur¬ 
pose of Art. 180 IS satisfied- Carrylng out of 
order IS governed by Art 181-Civil Proc* 

dure Code (1908). O. 21, R. 95 

hv?h«®r " possession is made 

by too Court, tbo purpose of Art 190 T 5 m a * 

is satisfied and th/ c/rrying out of tbaf'“dcM 
no longer governed by that article Art ifti 
would apply to such a case. rp iAJ, 

(d) Limitation Ac. (1908). Ar.i.^^ 
181-Appl.cat.ons for execution-Conduct of 
application should not be taken a. criterion 
f^^dec.ding whether application, are i„ 

Articles IPO and Ifil. Lim. Act make no re- 
ference to the conduct of the applicant, which 
ehould not bo taken as the criterion for deciding 
whether applications are in time, though the 
fact whether the suspension of execution was duo 


to any di‘fault or negligence of (lio decrco-holdor 
or toci.-c.iin.^t,me c-v.-r uhivl. ho had no con¬ 
trol has swuelini.s hnn fal.vn inio cnnsiclmtiun 
mn?cert;.,«,n.:v.!nl -..s inU.ml.dhv ihc nrd.-r 
(lHmi.s.s,ng or Mi-.king olT .a jetiunn for om)- 

iriai;:ci3 

(e Decree--t.xecut.on - Order in. should 
not be cancelled without giving parly con¬ 
cerned opportunity of being heard 
A Court, should not oi.ucrl an order made in 
execution or oUiorwisc- in favoiii of a |ai lv with¬ 
out giving him :iu oM'oMunitj .,f being heard. 

.rw . . II'10U-.1C2} 

If) Limitation Act (19081, Arts. 180 and 

181-Appl,cation for delivery of possession 
by purchaser consequent on striking o( f prior 
petition ordering delivery, owing,to his default 
in carrying it out i$ governed by Art 180 
and not by Art. 181. 

ier chljiehl, J.—An application for delivery 
of possession by a pnrcha>er, consequent on the 
■'•Irikiiig off of his prior petition ordering delivery 
owing to his default or hobos in carrying it out 
IS governod by Art. 180 and not bv Art 181 . and 
the later application cannot be (kemod to be a 
continuation of the prior proc^diugs which hava 
already terminated. 11 - imi r n 

tgi Civil P 0^,1908,. O. 21, R. 95 Order 

under O. 21. R. 95 cannot be treated as 
general order. 

.An order obtained under 0. 21, R. 91. Civil 
I.C,, cannot bo treated as a general order to 
be worked out in .sub-equont cx-culion or as 
including constructively both such a gonerai 
order and an order executing it: 28 ilad 50 and 

IP1C0.^C2] 

th) Decree-Execulion-To ascertain whe¬ 
ther proceedings are pending, fact that order 
has been worded as one of dismissal >s not 
decisive-It may be suspensory order-Limi- 
t.tion Act (1908). Sch. I. Arts'. 180 and 1?! 
lo ascertain whether proceedings are peuding 

the lact that the order in them has at aiiv stage 
been worked as one of disink-al is not deeisivt 
Such an order will bo treated as merely suspen¬ 
sory. if the circumstances of the case justify tho 
pre.-umption that such was the Court’s real 
intention, U’1003 0 2 ] 

(I) Decree—Execution — Continuation of 
execution proceedings-Proceedings can be 
held to be continued only when interruption 
to them ba$ not been occa^joned by fault of 
J ^1908), Arts. 180 

A decree-holder's proceedings can only be hold 
0 be legally continued when the interruption to 
them was not occassioned by any .fault of his 
S’ successful objection of a 

obstacle mterprsed by tho Court. They arc not 

continued where the only obstacle is the decree- 
holaer 8 own default [p iqqj q 

s « * J- The decree-holder 

having purchased the property in dispute 
at an execution sale, which was confirmed 
on Ifith January 1911, applied for deli- 
'ery of possession bv a petition presen¬ 
ted on I6th April 1915. If nothing fur- 
fclter had happened, there could he no 
doubt that hjs application was out of 
time, applying to it Art. 180 which was for 
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thf5 fir>c t irae enacted in the new Tjimi. 
tation Act and I'i\3 down a periol of 
\ cirs f^Jr an application by a pur- 
(di'iser of immova'nle property at a sale 
’n execution of a decree for delivery of 
po=:''e5'ion, reciionint? time from the date 
when tho sale hecoraos absolute. Pro 
viously however to the present applica¬ 
tion tiie vespon lent lial male a similar 
■Application first on 9tli November lhl2 
an ! another on 4th Docomber 1912, and 
both thoi 0 petitions were dismissed liy 
one order on lOth December 1912, on the 
^ronn 1 that the purchaser was unable to 
ilon’ify ttie land. A third application 
was put in on 4th July l‘U3. On that an 
order was passed, “Deliver," that is, 
deliver poS3e3.5ion of the land,” on 7th 
July 1913. Then I take it that tho order 
of the Court to deliver possession was 
entrusted to the amin or some otbei pro- 
per officer of the Court to give effect to 
it On 30th fuly 1913 _ the order passed 
on the jietition was: "No one to take 
delivery. V. M's report. Petition dis¬ 
missed.’’ The contention oftherespon- 
♦lents is that having obtained an order 
from tiio Court for delivery of posse.ssion 
on '/th July 1913, thev are entitled either 
under Art. 1H2 oi Art! 181 to come with¬ 
in three years of that crcler and to ask 
that it bo given effect to. 

There can be no doubt that it must be 
taken as settled, so far as this Court is 
concerned. on the authority of Sultan 
Sahib Marakayar v. Chidambaram Chet, 
tiar (l), which has been follosved in 
Rama&wami Aiyar v. Abdul Aziz Sahib 
(2) by Sadasiva Aiyar and Moore, JJ., 
that an application by a decree-holder 
purchaser for possession of the property 
bought by him is not an application for 
execution of the decree within the mean¬ 
ing of Art. 182 and that that article does 
not apply to such cases. Art. 181 will 
(apply if Art. 180 does not. Art 180 will 
certainly apply, unless it can be held that 
the order of Court directing delivery of 
possession dated 7th July 1913, on the 
petition of 4th July 1913 still stands. 
If it does there would be no meaning in 
the Court making a further order for 
delivery of possession and all that would 
remain to be done would be the carrying 
out of theorder by an officer of the Court. 
In my opinion this would be no refine¬ 
ment of construction; on the other hand 

“fl) Ll909r^Mad. 136=11. C. 99S^ 

(2) L1916] 32 I. 0. 993. 


I should think it will be quite in conso 
nance with what must often happen 
namely, that the Court when an applk 
cation 15 made to it under Art. 180, makes 
an order directing delivery of Dossegeion 
but the giving effect to that order is left 
to an officer of the Court and the order 
may not be carried out untildoug alter- 
wards through no default of purchaser. 
Once an order for delivery of posseesioo 
is macio by the Court in my opinion 
the purpose of Art. 180 is satisfied and 
the carrying out of that order would no 
longer be governed by that Article. The 
question to be determined therefore is 
whether the order of Court, dated 7lh 
July 1913, still holds good or must be 
taken to ha cancelled by the order of the 
30th July 1913. 

It will be no use to review the cases as 
to the effect of an order of dismissal or 


striking off an application, which are 
numerous on the question as to whether 
such an order puts an end to an attach- 
naent or not. The question is, as stated 
in Subha Chariar v. Muthuveeram 
(3), one of intention to be determuied 

upon the circumstances of each case. Id 
the present case there is nothing to show 
that the purchaser was heard on ^Olb 
July 1913 or that he had any opportnni^ 
of showing cause why the order I®*" J®?* 
very of possession, dated 7th Jdy 
should not be dismissed. TheCoar^y 
nob cancel an order made 
otherwise in favour of a party 

giving him an opportunity to be 

I should, therefore, infer that the 

petition dismissed. 30th July I 
was meant for statistical purposes- 
that view of the facts, the present 
cation would merely be a contiD® ^ 
the proceedings on the petition o 
July 1913. The present pebI“on. 
is made under 0. 21, B ^ 5 , no don 
not say in so many words that , j 
sought is tlie carrying out of the o 
7th July 1913, but simply asks for 
very of possession; but there can 
doubt that we are required 
substance of the proceedings and n 
decide upon the mere form of too P 

Od^tion. ^ fKfl 

Much stress has been laid o° . 
that the purchaser was lUapro- 

being present to take delivery of 
party when the officer of the Oon 
there between 7th July anj ,,!^ 

(3) U9123 36 Had. 563-U I. 0- 
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1913 for the purpose of ascertaining 
which article of the limitation applies. 

Art. IHO or Art. 181 1 do not find that these 
I'lrticles make any reference to the conduct 
jof the applicant. Nor can it he said that 
ithe decided cases lay this dovvuaa tho 
criterion, though undouhtedlv the fact 
whether the suspension of execution was 
;due to any default or negligence of the 
decreo-holder or to circumstances over 
which he liad no control has been some, 
times tAkenmtoconsiderationin ascertain¬ 
ing \vliat was intended by the or.ier dis- 
missing or striking oil a petition for exo- 
iCUtioQ. In this case, even assuming that 
16 was a default on the part of the pur- 
chaser ID not being present when thoamin 
|Went there to carry out t!ie order of the 
lOourt though he seems to have encounter- 

'-d (lifhculties in identifying the properties 

'Old to him owing to a change in the sur. 
vey numbers. I do not feolobliged to infer 
from ibis single fact that the Court, on 
j30th July 1913 intended to rescind its 
;o«n order of 7th July 1913 without even 
jMVing an opportunity to the purchaser of 
jhcing heard. Ido not think that there 
IS any question involved of anv discipli- 
nary ineasure and I agree with the lower 
appellate Court thnt the present appli. 
cation IS m continuation of, or a revival 
0 the proceeding under the petition of 
1th July 1913. For the^o reasons, I am 
'Joahle to a,gree wit!, tho judgment of mv 
learned brother whid. T have !nd the ad- 
vantage of reading and 1 would di = nu\s 
the appeal with costs. 

Oldfield J.— The facts in tl.i.s appeal 
he in a small compass. The rc^poudonls 
are purd.asora at Court »uoticu, whose 
right to possesaioo of the property pur. 
obaaed accrual on : 6 th .lanuary 1911 
When the sale was confirmed. They an* 
Jd^i for delivery on 9th November 1912 
hfch December 1912 and 4th July 19l3‘ 
but their applications were disposed of 
withouttheir obtaining it. On IGth April 
lyiv thy applied agiin in theapplication 

and the question, 
which the lyver Appellate Court answer, 
ed in the afTirmative. is whether it is in 
time. Prima facie it U not. For. as is 
cunyded here. Art. 180, Sch. 1 . Act 9 of 
1908. Inapplicable, and it allows a period 
of only three years from the date when 
the sale becomes absolute. Theconten 
tion relied on is that the present appli. 
cation IS either a coctiouation of those 
already made or is subsidiary or inci- 
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cuMou' o/h’" f'™' 'O'- 

cutioi of tho general order for delivery 

wiri''’""'*'- ‘'--'"-.'viihinti,:;: 
with reference to .\ii;. imi 

thocontentiou annot ho 
su^Uino i in either form unions .some pro- 

coding initiated by one orothur of the pio 
vmus application,, i, still pending, 'io.' 

l^f theio IS no pending proceeding, thcro is 
nothing which the prsent npjdi.-ation can 
continue or to wl,icb it cm puhsidhu v 

cLdln-i l.etl.cr pm- 

ydor in them has at any stage been 
'orded as ono of dismissal is not decisive 
For tmu order will be treated as elv 

hf^' ; I»e 3 nmptioD that such 
as the Court s real intention, Thakur 

l/l fi V. Muthuveei-am Pillar (3) 
He.o the record shows, and it is not dis 

Seril dismissal were 

or idU and dth Decoinber 1912, because 

ideVST*^^ ^ tleliverod could not be 
identihod, and on the petition of 4th July 

thi n 1 0 " ‘behalf of 

the purchasers to take delivery; and it is 

?or n' T has h^en shown 

ion that the Court proceeded regularly 
, - adjourned 

0 ! alter notice. 

There was no question on anv of these 
ST r-’ Srant of 

relio hovon-l respondents’ control or of 

anyihing except thoir default: and the 

those in Jit 

J/e/V. relied on hv 

the lespondents, whore the obstacle to 
execution was the evasion of the judg. 

creehoM^^'* that tho de- 

ton "®®P«“3ibility forthecossa- 

Bu?thl is immaterial. 

Bu the only case cited in support of this 

i->al ( 6 ), 13 really against it. For we are 
pot conceruol with the findiug, reached 
“'Jo^m-taDcea other than those before 
tion h / 7 'i^'-ee-holder then io ques. 

th the Court s treatment as material 
of the fact that t^^eriai 

consideration was in 

to roll". r" “.V-'l'"’ ‘’’'"“‘if" 

"TTi —« pondiaa oxecu- 

f-i) LlJOl] 23 Ail 13 .- 

(6 fl89!)] 21 All. l.W. 

(C) L19053 27 All. 33l.=32 I. A. 102 (P C ) 
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!'.■ii, sn-i rmledl-y no act or default of the de- 
I !OD-hoUlor/' 

On tho other hantl it has been re- 
coi^ni^.e'l in a loni* scries of cases [Thakur 
Prafiiid V. Abdul Hawaii (4), already re- 
ferrel to] that 

I ' a decree-holder’<! proceedit!"^ can only be 
held to be k-Ciilly continued when the interrup¬ 
tion to tUcin was not occasioned by any fault 
of his own, but either by the successful objootion 
of a jiidgrnent-debtor, or a third party or by 
'some obstacle interposed by the Court.” 

This distinction having been dr awn lately 
|in this presidency in Yellampalle Vertkn. 
tappa V. Mntam Naujappn (7). No siicli 
objection or olistacle and nothing ex¬ 
cept tho ilccree-holder’s default is in ques¬ 
tion in tlie present case, and [ therefore 
hold that the order on each of their first 
tliree applications in each case terminated 
the proceedings and tliat the present ap- 
^plication cannot be regarded as a con- 
itinuation of, or subsidiary or incidental 
to. any of the previous ones. 

To do justice however to respondents’ 
contention in its second form it must be 
stated more fully, ft is that the first or 
in fact any one of their first three ap. 
))lication9 should be regarded as generally 
tor delivery and tlio order on it generally 
as granting it; and that Art. 180 applies 
only to such an application, not to sub. 
sequent applications such as that now 
before us, which are. it is contended, 
made for execution of tlie general order 
already obtained and are covered by 
Art. IHl. liuppa licddiar v. 

Animal (8) and Suhba Chariar v. Muthu- 
neeram Pillai (3). The objection to this 
is that an application made like those of 
respondents under 0. 21, R. 9o, is not in 
fact of that character and does not re¬ 
sult, except by a refinement of construc¬ 
tion, which can serve no purpose except 
to authorip^e protraction of proceedings, 
in a general order such as that alleged, 
requiring further execution before relief 
ican be given. No authority has been 
shown for treating the order obtainable 
under 0. 21, R. 95, as a general order to 
be worked out in subsequent execution or 
as including constructively both such a 
general order and also, on the assumption 
(a gratuitous one) that execution of that 
order has been applied for simultaneously, 
an order executing it: and the form 
provided for orders under the Rule 
Form No. 39, Appendix E, Sch. 1, 
Civil P. C., expresses either of these 

( 7 ) 11917 ) 351 . 0 . 694 . 

(8) (1905) 28 Mad. 50. 


views of tlie proceedings. In these cir¬ 
cumstances I dissent from them. 

The result is that respondents’applica- 
tion is. in my opinion, out of time; and I 
have the less difficulty in holding that it 
is so, because the contrary conclasion 
would, if the purchaser’s right could be 
kept alive by applications under Art. 181, 
entail an unlimited extension of the time 
within which it could be asserted. Such 
extension would be anomalous in any 
case; and its necessity in that of a stran- 
ger purchaser, who can enforce his right 
by suit for 12 years after his purchase 
with reference to Art. 138, Sch. 1, is not 
apparent, whilst in that of a decree- 
holder purchaser, such as respondents, 
who will ordinarily be acquainted with 
the property and the title to it before 
the sale, the period of three years should 
be sufficient. I would allow the appeal 
and dismiss the petition with costs 
throughout. 

By the Court, —In the result the ap¬ 
peal is dismissed with costs, 

S.N., R.K. Appeal dismissed. 
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SADASIVA AIYAR and PHILLirS.JJ. 

S, S. Veukataramana Aii/tH"" 
tioner. 

V. 

Emperor— Opposite Party. 

Criminal Revn. No. 575 of 
Criminal Revn. Petn. No. 450of 1 ’ 
Decided on 2i3t September 1917 ho® 
order of 1st Class Sub-Divl. ’ 

Erode. D/- 1st September 1917 in 
Case No. 3G of 1917. . 

(a) Criminal P. C. (1898). S. 
order under—When remedie* ^ ;-i«- 
aggrieved party, H'Sh Court will 
fere-CriminaJ P. C. (1898), S. 439- ^ 

The High Court would rarely ._.i P 0. 
vision with an order under S. 144, Criro> -|g»- 
when the other remedies are open to w® j, 
ed party, especially because the ».fes- 

loath to reject the opinion of the 
ponsible for tho peace of his locality t ^ 
is an emergency which justified fpjQ 07 0ll 
order. ^ Y :..i P C. 

Per Phillips, /.—Under S- _144, Cr^ 
it is not necessary for a Magistrate » 
his order his reasons for considering t 
to be one of emergency, ^ 

Per SaJflsiwe . 4 iy(ir,/.-;-In 
orders under S. 144, Criminal P. _j-»p8ceof 
of the Magistrate should disclose the . 
emergency which called for serr® 

or that there was not sufficient ” » » 
notice on the party affected,thereby. I'nngCJl 

Foil, ti* 
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(b) Criminal P.C. (1898). S, 144-Exparte 

' m‘, lo prevent breach of peace 

under 

Sr fi,'. • ’ 1‘arte 

shosvinp wbv iho :\[;|(.is- 
rate was temporarily unable to prevent a broach 
of the I'cace by intending pcaco-breakcrs. 

The Hying of Ifomc Rule flag i'^T^iStctU- 
suMorrin MaeiWateto 

\ 1 Pf'^sible. If un- 

tho ‘0 breach of 

a ca 7 f ’ ^1^8'^trate ought not to treat it as 

a cas,e of emergency, unless through temoorarv 
cjrcums„,ees the Magistrate has^no sX"nl 
I olice or other.) force at bis command to prevent 
an immediate breach of the peace and unless he 
is further unable to find out the persons threa- 
tening to commit a breach of the peace so as to 

bind them over to L^ep the pcucj. (P ICOG C 1 2J 

(c) Criminal P.C. (1898). S. 144-Exparte 

be ","""8e-, .h„„ld 
Magistrates should romemb rthat there i« a re- 

visional authontv over them and should indicate 
Witu reasonable fulness the materials on which 
they conclude that thtre was au emergenev to 

ir^rk^*"**”5 ex parte orders aiTectino 
the liberty of persons. [ 1 * io(j 7 (. j'j 

L. A.Oovindaraghava Aii/ar —for Pofci 

tiooer. 


buvruliy o,„|,loye,l is only ono of sovoral 
aitonntivojiroiin.ls uifiiitiono.l in S Mj 

U. l.amj fcliy pi-oveiKion of rlisturhaneo 
(otiiopuhii. fiamiuillity orofitnotor 
•i lruy IS 8u().cient to .support (,t,o order 
t-if tt does not meiiLion anv fiets t„ sun 
port the opinion that it \v,i8 "a .-aao of 

eniorgency. As i have doalf wifi, (ho 
mej-ulanties (ij and f.3) whiijmentiunin-; 
them thoro remain cnly the irrc-mlari. 
ties (2) and ( 4 ) for con'^iderat ion. 


PuhJic Prosecutor-tor the Crown. 
Sadasiva Aiyar, J.-Thi, j, .. ti. 
t.on or revision of the onler of the Divi. 
Blonal Magistrate of Erorle, ilateil 1st Sep. 
teraher 1917, passed under S. 144 Crimi 
nal V C prehibiting the petit ioner, who 
IS a llish Court Valcil at Ilrodo, from 
flving a Home llulo flag and directing him 
to remove tl.e sai.l flag immediatelv. 
The order says, as this is a cise of emer¬ 
gency, this order is parsed ex parte ” 
It was serve! on the petitioner at;; p. m 
on Ist September 1917. 

The order is defective prima facie in 
the following matters: (l) it dees not say 
whore the flag was being flown by the 
petitioner, but this seems to he immater¬ 
ial as the petitioner knew where it was 
being flown, that is. over his residence- 
Unt does not sot out what were the 

materials on which the Magistratoarrived 

at he opinion that^the flying of the Home 
Rule flag was (a) causing annoyance to 
thepQbhc and was (b) "likely to cause 
disturbance of the public tranquillity.” 

^ loa'l to a rioter 
allray: (3) it does not state that anno 
yance was being cause! to any person or 
persons lawfully employed, the words 
lawfully employed being found in 3. 144 
Cl 1; but this also seems to be an im.’ 
material defect as annoyance to persons 


Sir S. Subramania Aiyar in Cliiuuappu. 

the matter of (l). in respect of 
the annl.ygous provisions in S. 14 o flri 

imna, P. 0 (.MC, express); 

kround.s of Ins being satisfied” while 
I . lit. requires only the statement of the 
material facts of the case”) that the 
omission to state m the preliminar\ order 
thegromids on which the Magistrate was 
sati.hed of the existence of a dispute 
likely to cause a breach of the peace was 
only an irregularity and did not affect the 
jurisdiction of the Magistrate and did 
no make his order void. It is again ad- 

mitted m the petitioner'sclerk’saffidavit 

paras. 10 and 11. that the Circle Inspec-’ 
tor of I ol,CO and the Village Munsif of 
Lrodo submitted e.ach report to the Sub- 
DiM.ional Magistrate and that these re- 
ports formed the materials on which the 
ex parte order was issued. I think there¬ 
fore this defect No. (2) also is not a suffi¬ 
cient ground for intorfercnce with the 
order. 

The fourth and the remaining defect is 
that the order does not mention any facts 
to support the Magistrate’s opinion that 
It was a case of emergency. The conten- 
tion based on this defect deserves serious 
notice on account of its importance. In 
Snndram Chetti v. Queen (2) it was held 
a^s regards the corresponding S. 548, old 
Criminal P. C., of 1872 that: 

“Although the lawpurmits the issueofanordpr 
exparte. it intcods that ordioarily this courso 
should not be pursued so that each party may 
have a fair heariug.” * 

InOovindachetti v. Perumal Cheltu 
(3). r expressed the opinion (and it was 
concurred .□ by Sir L. Miller. .I,} that ex 
P-irta orders should be passed only to 
meet temporary emergencies In .l/a/m- 

(1) 110071 30 Mad. 518. ---- 

• (21 IIS831 G Mad. 203. 

(3J L1913) 211. 0. 381. 
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<h V, Empress (-1) the follow¬ 
ing-^ occur; 

'■'Di’j I'fpui:' MaL->-trato ba« submitted an ox- 
plan ui''';; but there jj; nothinc on the record, or 
in the exj'l ..naciou to sliow thit there v.as anv 
pneb einori’cfjcy in the matter which required 
him to take Action mul<ir Sub-S. 2, 3 li4. Crimi¬ 
nal r C., as bo has done. It is only in cases 
coming under Sub-3. 2, that the law declares 
that the order ir.av be made ex parte; and as we 
have already pointed cut; there is nothing on the 
record, or in the explanation, to show that the 
matter was of such a nature that the circum¬ 
stances did not admit of the .service in due time 
of the notice upon the person against whom the 
order is directed. Tire law provides that ordi¬ 
narily in proceedings undoc S. 144, Criminal 
P. 0., notice should issue upon the person 
against whom tho order was directed. It is 
only in casc.s coming under Sub-3. 2 that 
Rcrvice of notice is dispensed wtih. Under such 
circatnst.'vu;oi we sjt asile order etc.” 


In Chandra Kanla Kanjilal v. 
Emperor (5) the foUowin;* observations 
occur at p. 983; (of 20 C. TE. N.) 

"The order as made under S, 144. Criminal 
P. C. by the Subdivisional Officer on 9th De¬ 
cember 1915, ought never to have be-’n made. A 
servant of the first party presented a petition 
to the Subdivisional Officer in which he com¬ 
plained . . that if tho‘opposite party did cer¬ 
tain acts,’ there would bo a likelihood of a 
serious breach of the peace. Tlie M<gi»trafo 
took no evidonco and had nothing before him 
in which to make the necessary record of the 
material facts of the case but on that petition 
alone he passed an injunction against the second 
party under S. 144, Criminal P. C. This appears 
to us to be wholly irregular. The threat of a 
breach of the peace was from the 6tst party and 
the Magistrate might well have on that petition 
said to the person who presented it that he would 
hind him down under S. 107. Tho proceedings 
were pushed through with great haste. The 
order is said to have been served at 9 p. m. oo 
that day. . . We think that the whole proceed- 
iugs were irregular. The rule must be made ab¬ 
solute. The order under S. 144, Criminal P. C. has 
expired but it is set aside as being the foanda- 
tioD for the proceedings under S. 188, I. P. 0. 
which are also quashed.*’ 

I rausb here remark as has been re¬ 
marked in several cases including Sund. 
ram Chetti v. Queen (2) and Govinda^ 
ehetti v. Perumal Chetty (3) that it is 
the duty of the Magistrate to support 
lawful acts as far as possible. The fly. 
log of a Home Buie flag is a perfectly 
legal act and if unreasonable people thre. 
atoned to commit a breach of the peace 
the Magistrate ought not to treat it as a 
case of emergency unless through tempor¬ 
ary circumstances the Magistrate had no 
sufficient police or other force at his 
command to prevent an immediate 


breach of the peace and unless he U nnl 
able to find out the person threatening 
to commit a breach of the peace or at 
least the leaders of such persons (if they 
are unmerous) so as to bind them over 
to keep the peace. I am clearly of opi- 
nion that “tho material facts” tobeeet 
out under S. 144, Criminal P. C.. in a 
6 as 0 like the present do include when an 
ex parte order is purported to be passei 
the circumstances showing why the 
Magistrate was temporarily unable to 
prevent a breach of the peace by intend¬ 
ing peac^hreakers. In Venkatroya Gowa. 


den v. Very Rev. N. Rondy ( 6 ), the judl- 
meat (of Munro and Abdur Rahim, JJ.), 
which is a short one is as follows: 

"The order of the Head Assistant MagUtnl 
dated 14th May 1910 was passed ex parte. Soi 
an order can only be passed in cases of ea)erg<>i 
or when there is no time to serve notice. Vk 
S. 144 (2), Criminal P. 0. The order of ll» 
Hi'ad Assistant Magistrate does not disclose 
existen'je of such emergency or thit there wi 
not sufficient time to servo notice. The Tahiil- 
dar himself in bis letter of the 12tb Jane re 
commanded that befire any orders were issuede»ij 
dence should be formally recorded and tbeieoordj 
does not in our opiuion disclose anv such eoeri 
g^nev as called for an ex parte order. WetherB-( 
fore set aside the order of the Head Assistant 
Magistrate." 

If I may say so with respect I entirely 
agree with this decision. In the present 
case the petitioner is a High Court vekij 
residing in Erode itself and known wen 
to the Deputy Magistrate and henoe n 
cannot at all be said that the oiroD®* 
stances did not admit of the 
notice upon a person against 
order is directed and it seems to» 
ther improbable speaking priinafMi®*^ 
the emergency of a raiyat oran wr 7 

could not brook a delay of even 12 boo 
between 9 p. m. on the Ist 
when the order was i 

on the following day (even ifi^ ^ 
Sunday) when the vakil might havfl 
asked to show cause. To 
language of the judgment in *l- 

Gownden v. Very Rev. N- Bondy 1°'. ^ 
record in this case even if yon 
consideration the Police 
port (which is not mentioned in Jn®® . 
of the Deputy Magistrate). j,- 

in my opinion, disclose any 8 ®®“ 
gency as called for an ex parte 

There is however this 
ween the ease of Venkatroyy^ 

V. Very Rev. N, Rondy (6) (tb® L)aijd 
papers in which ware perused by- 

(6) [1910] 7 I. C. .843. 


(4) [1898] 2 0. W. N. 747. 
(6) [1916] 86 I. 0.144. 
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iho present ciee namoly tliafc in that 
case, the Mapistmto in lus or Icr neither 
niontionecl the oxiston. o of an emeri'oncy 
Dor that tlioro was not sullioient time 
to servo notice.” whoreis in the present 
case the Sragistrato mentions in hisorder 
the existence of one of the two altorna. 
tiv;o oonJitions justifying the ex parto 
order namely emergency,” I uooi not 
say that this Court, while it has got 
‘^mple powers to interfere in revision 
I'lth even orders under S. 1J4. Criminal 
. h/.. IS naturally very loath to reject 
the opinion of tho Migistrate responsible 
tor tho peace of his locality that there 
was an emergency which justified his ex 
parto order. But Magistrates alsi should, 
|on their part, remember that thoro is a 
irevisional authority over them and should 
indicate with reasonable fullness, when 

passing such ex parte orders, tho mato- 

als on which they come to the con- 
elusion that there was an emergency 
which justified their proceeding to pass 

orders ex parte affecting the liberty of a 

person before giving him an oj.portunity 
to show cause against such orders. Other¬ 
wise, tho rovisional nulhority finds a' 
most nothing in the record \o go upon 

naturally 

tempted to attack tho order ontheground 
that thy ague mention of “emergency” 
is merely intended to bolster up an arbft- 
rary exercise of magisterial authority. 

I am free to state that I have, while con¬ 
sidering this case, during two days past, 
felt often inclined to admit this petition 

f- "^"terial facts 

ndicatmg the emergency are not set out 
in the order of the Deputy Magistrate 
The omission is no doubt only an ir’ 
regularity (though a grave one) With 
calling for an explanation from the 
Magistrate however it is not possible for 

havyeenany materials before him to 
justify hiB opinion that there was such 
an emergency. 

liave been 

looked upon as a grievance hy the net? 

tioner till 3rd September 19J7, because 
P ras 14anTlir- 

paras. 14 and 16) ,3 chat several hours 
before the order was served on him at 
9 p. m. (on Ist September), he had on 
the morning of 3lst August itself re 

petitioner) 

had hoist^ some weeks before that date 
•nd that he bod so removed it in defer. 


ence tn the uisi.rs of the Snl, Divi.sioml 

have been m..v. 

«ng t 1 then o„ .,n,(o 

"It . thopolitioTiw. Tho cr.lcr in short 
couhl not at all alloot tho t.otition,^ 
tl.ore was no lla^ of hi,/ 11 ^ i„. , , 

tno j.etitioner s casi oi,,., .. ’ 

now , flao hoistcl hv hi^ I'utr o/;;: 
^J\ 6 njng of 3lst August ]yi 7 uhi/i 

«»»L, "l;, 

-■vi! «”n.S5;,r 

=a'Kr.5s;:;; ^ 

thin? ?• T to 'l?a 

thing which ho lu -1 already done i * 
tako an orJer with a |.ro, nrtrwh o ,1 
not helong ,0 hint /„ Ct!'it was 

that the petition «as nLd'“//hTr 

.n^s taken by the Divisional Ma^istmtA 
vho has .ssued notice to the pot tio„ . 
to show oanse why sanction shoi.M not 
he giantej to prosecute him for havino 

a.eobe> eUhe ex parte order now in n e/ 

Ld not h ‘ ■' 

fflmh commenced on 3rd Sen 

tyher, the petitioner would nor bn 
thought of attacking the ..roc 
^'hich (according to him) was base^^n 
an enMie misconception of the Da„nU 
Magistrate as to the person wk 
hokted the flag then flying ovt ',‘he 

It might be admitted that even the 

mos eunnent and conscientious Judgl 

are Iiahle (.eng only human) to have 
their judgments unconsciously hiasscA 

and indirectly, have L k ® ? remotely 

them I might instance 

nected with the meaning 7 the „ 

sions of the Workmen’s^ nl 

•K.!. w,. t 
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|irop-?v iiolvivior.r =uch as conspiracies to 
tnfk’tin,!:' or to manufacture evi¬ 
dence a^ 4 ainst i>er>cns whose political ojn- 
nions arc Pii])i:o5efi (rightly or wrongly) 
t') i)o vie-\ei with disfavour hy high 
K?:ecirive Othcers. But I agree with my 
learned brother (whose judgment I have 
had the advantoge of perusing) that al¬ 
legations against the honesty of the con¬ 
duct anii of the intentions of responsible 
olficials like a District Magistrate or first 
class Deputy Magistrate ought not to be 
made in an allidavit without adequate 
and strong materials being indicated in 
the affidavit itself in support of such 
ailegations. I therefore fully share in 
his surprise at some of the allegations 
made in t!ie allidavit of the petitioner's 
clerk (see especially paras. 10, 11 and 16 
of the allidavit), which are not based on 
the deponent’s own knowledge, bub which 
he says, he was informed of and believes 
to be true. The source of the informa¬ 
tion when such serious allegations at¬ 
tacking the honesty of a Magistrate are 
male ought to be mentioned and in the 
absence of such mention, the statements 
on intormation become almost valueless. 
Where executive and judicial functions 
are combined in the same officer, it might 
be (human nature being such as it is) 
that a Magistrate honestly mistakes the 
exient of liis legal powers in his execu¬ 
tive zeal: see Govindachetti v. PerumaU 
clietli (3), hub this should not be made 
the basis of unjustifiable attacks on his 
intellectual or olficial honesty. 

As,I have said already, this is not a 
case which could be decided without our 
calling upon the Subdivisional Magistrate 
to state the reasons which led him to his 
opinion that it was a case of emergency 
and I was half inclined to call upon the 
Magistrate for a statement as bo how he 
considered it to be a case of' emergency. 
But as pointed out by my learned bro¬ 
ther, this Court rarely interferes in revi- 
sion till other remedies open to a peti¬ 
tioner in the lower Courts have been re¬ 
sorted to unsuccessfully, and there is 
more than one such remedy which has 
nob been availed of by the petitioner in 
this case. So after anxious considera¬ 
tion, I think it better, having regard to 
the fact that the petitioner has really nob 
been aggrieved by the order itself and 
that we cannot presume without stronger 
materials before us that the Magistrate 
who passed the order has seriously lost 


his judicial balance, to leave ittotbe 
Subdivisional Magistrate himself to deal 
with the merits of his ex parte order, 
when such merits are discussed before 
him and have to be considered by him 
in connexion with any other proceedioga 
arising out of that order which the peti- 
tioner might be advised to initiate or 
which the petitiorjer is or might be in¬ 
volved in. I am therefore glad that I 
am not obliged to dissent from the opi¬ 
nion of ray learned brother that it is 
not necessary to exercise our revisional 
powers in this case, at least at this stage, 
Phillips, J .—Petitioner has been served 
with an ex parte order under S. 144, 
Criminal P. C., directing him to remove 
a flag called the Horae Rule flag from bis 

house, as its display was likely to caose 
a breach of the peace. The order pur¬ 
ports to have been passed ex parte m the 
case was one of emergency. Petitioner 
now asks us to set aside that order m 
revision. The order being passed exparle 
it Nvas open to the petitioner to apply ^ 
the Subdivisional Magistrate to hswit 
set aside and if as he contends, the ora« 


is really an illegal order, we must 
surae that the Subdivisional MagietratA 
on being shown the law on the subjeo 
and the true facts of the case, won 
have acted according bo law and ^0“ 
have cancelled his order. Even i 
Subdivisional Magistrate failed tospp 
the law correctly, it was 
tioner to apply to the 
to set aside the order of the 
Magistrate. Instead of taking this ' 
which is allowed by law ondw • ’ 

Criminal P, C., petitioner 
ask us to interfere in revisioOi 
also alleges that it would • -j 
futile to apply to the 
Magistrate and the District 
because they hold views vj®... 
prevent them from dealing with 

in a judicial spirit and aoeordiDg 

This is a most serious 
the judiciary and is not in any 
fled by the very voluminous an 
affidavit before us, nor 
been mentioned in support of * ^18 

upon the honesty of two jj,|jit 
Magistrates, and I am surpri 
should have been made at a 
facts to support it. ® joaino*' 

lutely no ground shown for . «p. 

tions made, petitioner 
plied in the first instance • 
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Magistrate before coming to this Court 
to apply for revision. In the circum¬ 
stances a very strong case would have to 
be made out to justify the interference of 
this Court at this stage. The order how. 
ever compbined of seems to mo to be on 
the face of it a legal order in accord ince 
with S. 114, Criminal P. C., for I regret 
jthat I cannot agree with ray learned bro- 
ither’s view that under S. 141. Criminal 
P. C., it is necessary for a Magistrate to 
record in his order his reasons for con- 
jsidering the occasion to be one of emer¬ 
gency. No hardship is caused to pefci- 
having to live for a short time 
without a Hag flying above his house. I 
would therefore dismiss this petition, as 
the case for intervention at this stage is 
extraordinarily weak. 

S.N./R.K. Petition dismifised. 
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Kumaraswami Sastri, -J. 

R. RiTHdchcindt'ci Naidu and otJiefs — 
Plaintiffs. 

V. 

Malaitg Hijath TJatcha Saib and others 
—Defendants. 

Original Civil Suit No. 224 of 191G 
Decided on 27th March 1917. 

(a) Partnership-Good will-Meaning of 

staled. * ’ 

The 'good will" of a firm or partnership ni"anf? 
the wlole advaotago. wli itcver it may bp, of 
tbo reput,'ition and coiinoxhn of ihe firm which 
may Lave been built up bv voars of honest work 
or gamed by lavish expenditure of monov. 

(b) Partnership—Good will is part of'part^ 
nership asset, and heirs of deceased partner 
can claim share in value of good will. 

In the case of an ordinary partnership, good 
will is part of the partnership assets in the nro- 
coeds of which the heirs of a deceased partner 
are entitled to a share. In the eventof a dis¬ 
solution of the firm, and in the absence of an 
agreement to Ihocontrary. tbo good will must 
be sold for the benefit of nil tbo partners, if any 

of them wish for such a sale, and even in the 
event of a dissolution by death of a partner the 
good will does not go to the survivor or survivors. 

(c) Partnership- South India — wiJklni 
partner cannot claim share in value of good 

iTallg 

In the typo of partnorahios common in Sou¬ 
thern India, where the ejman or proprietor takes 
in a person, often a capable clerk or gumaatah 
oa a working partner and gives him, either in 
addition to or in lieu of his salary, a share in the 
profits and retains the power to dispense with 
his services the working partner cannot claim a 
share in the good will of tbo business. The pre¬ 
sumption Is tbit be has no interest In tbo good 

1919 M;i27ikl28 


\v:ll and it Ls for tho working partner to show 
thiit by ;v .speciiil arraugemcnl. ho is ontill.-d to 
a share mu. IP 101-2 C 2] 

lu cases however ofordinarv parlndsi.irs 
whore the tcim. are .-mbodiod in docurnontV 
which purport to follow tl.. ordinarv iaws“o- 
vormng the relation, between the partner, every 
partner IS prana facie outitied to au int.r 4 n 
tbo good will. 

(d) Contract Act ll872).Ss. 239 and iss- 
He.rs of deceased partner claiming share in 

profits award interest in lieu of 

Where the representatives of a dccea,.ed p.artiicr 
claim h,s share of the profits aceriied dui to the 
firm after bis death m respect of his capitra find 
where an enquiry into tho same would liad lo an 
examination of coinplic.ited accounts, tho Couit 
has a di-crcticn to allow reasonable interest in 
Rcu of profits: 37 /. C. 728, LV,//. [P til C 1} 

O. F. Jinmaswami Aiijaranil S. Dnrai 
sicami An/ar—lor 

W. Barton and Nugent Grant—(or; Da 
fendants. 

J«dgment.-Thi^ is iv suit file] by 
the heira of ono Tirunialasarni Naidii 
for taking partnershiji accounts. By a 

1901 (Ex. Q). dofeodant 1 , Tirurnalasami 
Naidu (whose hoirs the plaintiffs claim 
to be) thelato ^ruthustvami Naidu, the 

^ 11 »ft J * ♦ yN 1 and ono 

Kothandaramiah Chetti entered into a 

partnership agreement for carrying on 

business for five years from 1 st January 

IJUl. On tlie expiry of that period 

Kothandaramiah Chetti left the partner- 

ship and a fresh deed of partnership 

\Lx. H, dated 29th January 1906) was 

entered into between defendant i the 

doceasorl Tirurnalasami Naidu and ’ the 

^^u(luHami Naidu whoroby thov 
agreerl to carry on business under the 

naino and style of M. A. Jlyath Batcha 

Sahib and Co., for a further period of 
five years from IstJanuuy 1906 with 
the option to continue tho partnershin 
thereafter on the same terras. Kothan 
daramiah Chetti, who was a partner^ 
the business previous to 29th January 

1906, executed a release deed (Ex 3 

3m January ISOG) i„ favour 'o t 

Other partners The partnership Ider 
FebruarTJgn t 23rd 

ueoruaryun the parties to Ex R 

tored^ ,nto a (reah deed of parinfrsMp 

flI.nnM terms were that they 

should carry on tho business for five 

years from Ist January 1911 under th« 
name, stylo and firm of M A rTv.H 
Batcha Sahib & Co., that the ctiUl o? 
the partnership should in the first in. 
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stiinc 0 1)0 i\s. 3 lQ,khs find bs laid out by 
Malang Abdul Eahiman Sahib and 
Malang Hyafch Batcha Sahib, that the 
other two partners should have the 'op- 
tionof layiugoufc capital, that the capital 
laid out by them and the other two part- 
ners should carry interest at 9 per cent, 
per annum, that the profits of the firm 
should be divided into 18 shares, nine of 
which should he paid to Abdul Rahiman 
and Hyath Batcha, five shares to Muthu- 
sami Naidu and four shares to Tirumala- 
sami Naidu, that the accounts of the part¬ 
nership should bo made up at the end of 
every year and the losses borne by the 
partners in the proportion of profits to 
which they are entitled, that the busi- 
ness should be carried under the manage 
ment of Eyath Batcha Sahib, Muthu- 
sami Naidu and Tirumalasami Naidu and 
that in case of difference of opinion the 
decision should rest with the majority. 
The business went on under this deed of 
partnership. In 1913 Abdul Eahiman 
bahib (one of the partners) died leaving 
him surviving defendant 2 his son, de¬ 
fendant 3 his widow and defendant 5 his 
daughter as his legal representatives and 
the other partners continued to carry on 
the business under the same conditions 
as before. Tirumalasami Naidu died in 
November 1915 leaving plaintiff 1 his 
brother and defendants 2 to 6 his sons, 
and Muthusami Naidu died in February 
1916 leaving defendant 4, his son and 
legal representative. 

The case for the plaintiffs is that the 

plaintiff 1 is the undivided brother and 
plaintills 2 to 6 are the undivided sons 
of the late Tirumalasami Naidu and that 
they are entitled to an account of the 
partnership and to payment of what is 
due to Tirumalasami Naidu. It is al- 
leged in the plaint that the three part¬ 
nerships referred to above are really one 
partnership, the business under each 
deed being only a continuation of the 
business done under the preceding docu¬ 
ment, that a sum of a lakh of rupees, de¬ 
posited with Graham and Go. as security 
is a partnership asset, that Es. 25,000 
kept as a sinking fund in suspense ac- 
count is to be brought into the partner¬ 
ship account, that the periodical taking 
of accounts for the ascertainment of 
profits and losses not having been com¬ 
plete, the plaintiffs are entitled to an ac' 
count from the commencement, that the 
good will of the business is a partner¬ 


ship asset in which the plaintiffs are 
interested and entitled to a share and 
that the defendants have not comnlied 
with the plaintiffs’ demand for aSac- 

count and for payment of what, is dne 

Defendant 1 filed a written statement 
admitting the deeds of partnership re 
ferred to m the plaint but pleading that 
lirumalasami Naidu was only a working 
partner who had no interest in the good 
will, that the interests of plaintiff 1 and 
the other plaintiffs are adverse, tbit 
plaintiff 1 has no claim to the amonnt 
due to Tirumalasami Naidu, that the ac. 
counts of the partnership were, accord- 
ing to the practice of the firm, settled 
every year, the last settlement being of 
31st December 1915. that the plaintiffs 
are not entitled tore-open the acconnts 
which were taken and the correctness of 
which has been admitted by Tirumala. 
sami Naidu, that, as regards the onelabb 
of rupees with Graham & Co., the same 
has been credited and brought into ac¬ 
count in the annual taking of profits and 
losses, that as regards ihe sinking fund 
it was a reserve against bad debts, that 
once in three or four years at settlement 
of accounts the sinking fund was set off 
against bad debts and thus the same was 
reduced, that the amount standing to tbe 
credit of the reserve fund on Slsfc Decem¬ 
ber 1914 was Rs. 20.312-7-11 witbont 
making allowance for depreciation of 
book and other debts and that tbedef®®* 
dants are not liable to account 
footing of wilful default nor sbonJ^ w- 
oounts betaken from 1901 

the plaint. Defendant 1 admits tbftt the 
amount due to Tirumalasami Naid® ^ 
about Rs. 71,717-11-9 on 31st December 
1915 and states that he was unable w 
pay the amount of anybody as one 
Govindarajulu Naidu (another brother ot 
Tirumalasami Naidu) objected to 
ment being made and claimed 
on the moneys himself. Defendant 
filed a written statement adoptinfi"** 
of defendant 1. Defendants 3, 
filed no written statements and d»d n 
appear at the settlement of 
trial. The following issues were sett 
1. Is plaintiff 1 a member 
divided joint Hindu family with the 1 
Tirumalasami Naidu ? 2. Was not^,. 
deceased entitled to a share of tb® ^ 
will for the reasons stated in par** . 
the written statement? 3, Are the p . 
tiffs barred from claiming any 
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Mie good will of the business by reason of 
the settlement referred to in the written 
statement of defendant 1 ? 1, Are the 
plaintiffs entitled to account as and from 
1901 or only from Ist January 1915? 5. 
Are plaintiff's entitled to a valuation be. 
ing made of the stock-in-trade and of the 
good will or of the former only? 6. Are 
the plaintiffs entitled to any share in the 
sum of one lakh of rupees referred to in 
para. 14 of the plaint? 7. To what relief 
are the plaintiffs entitled ? 

First Issue .—After some evidence was 
let in on this issue, it was agree! bet¬ 
ween the parties that the money which 
may bo found due in respect of the share 
of the late Tirumalasami Naidu in the 
partnership business should be paid into 
Court and that it sliould remain in Court 
to the credit of this suit, and not he paid 

out to any of the plaintiff's until all the 

plaintiffs attain majority and agree as to 
their rights or till the rights of the 
plaintiffs inter so to the mouey are deci¬ 
ded by a regular suit between them. It 
was also agreed that the question as to 
whether plaintiff 1 is entitled to any 
share as a member of an undivided joint 
Hindu family which the late Tirumala- 
sami Naidu or whether the other plain, 
tiffs are solely entitled to the moneyas 
the sons of Tirumalasami Naidu should 
be left open for determination as between 
the plaintiffs either by a suit or other¬ 
wise. Leave was also given to the plain¬ 
tiffs to apply for investment of the 
moneys paid into Court. It is therefore 
unnecessary for mo to decide the question 
raised by this issue. 

Issue 2.~Th0 plaintiffs claim that the 
late Tirumalasami Naidu who was a part¬ 
ner in the firm is entitled to a share in 
the valuation of the good will. Tirumala. 
sami Naidu was originally a broker and 
was for the ffrsfc time taken into the part¬ 
nership under the partnership deed of 
(1901 Ex, Q). The deed is between defen¬ 
dant 1, the deceased Abdul Rahiraan 
Sahib, Muthusami Naidu. Kothanda- 
raraiah Ohetby and Tirumalasami Naidu. 
It recites that the said five persons are 
desirous of carrying on business in part¬ 
nership as merchants and commission 
agents and that they agree to tho carry, 
leg on of business in partnership for five 
years under tho name, style and firm of 
M. A. Hyath Batcha Sahib fc Co. (M. 
standing for Malang, A. for Abdul RabU 
man Sahib and Hyath Batcha Sahib tho 


name of the other partner, defendant 1.) 
This deed was renewed in 1909 by Ex. R, 
the only change in tho porsonnol being 
fcliat Kothandaramiali Chofty dropped out 
after executing the deed of reloasoOlx. Ij) 
in favour of tho other partners. Tho deed 
recites that it is to have elToct from 
1st January 190<‘, leaving the continuing 
partners to carry on tho businos.s under 
the name, stylo and linn of M. A. Hyath 

Batcha Sahib A Go. In lOU cn tho o.v:- 

piry of tho period raentionod in Ex. Jl a 
fresh deed (Ex. S) was oxocute.l and it 
was under this deed that the partnership 
wont on till it was dissolved by thodoath 
of Tirumalasami Naidu and two other 
partners (Abdul Eahiman Sahib and 
Muthusami Naidu). Tho defendants re. 
sist the claim of tho plaintiffs to a share 
in the gool will on tho ground that Tim- 
raalasrmi Naidu was onlv a working 
partner. This is what defendant 1 states 
in para. 9 of his written statement: 




. , t .. ■ * ;.o aci itccounc 

takea of tie p^irtncrsffjp assets audof thomonevs 
standing to Tirtinnlasami N.aidu’fl credit in tho 
firm, but ho denies that .my of the rartners 
other than himeelf and the late .Vbdul R-ihinian 
Sahib are entitled to any share in the good will 
ID fact the name under which the firm was car¬ 
ried on had been m existence long before Tiru- 
malasami Naidu was admitted into partnership 
and when G. Kothandaram.! Chetti retired from 
the bu'iness ho made no claim for, and ho was 

not allowed any share in the good will therp^f 

This defendant further states\h.at, amongst The 
class of traders to which the parties belong 
working partners who arc remunerated bv a 
ehareof profits are not entitled to a share in'the 
good will of tile firm or to claim that the name 
under which tho firm is enried on shall bo treat* 
cci as u )Mrtner«!iip a.ssct/' * 

Mr. Rama'iwumi Aiyar argues that the 
above plea is no defence to the plaintiff's’ 

^ I and that even 

assuming that all tho facts stated in it 
are correct, the late Tirumalasami Naidu 
who under the terms of the deeds o 
par nersh.p (Exs. Q. R and S) was a 
partner in the real sense of tho term, 
bomg ®“titled to a share of the profits 
and liable for the loss, was not a “work¬ 
ing partner within the meaning of the 
para 9 of defendant I's written stato- 
meot. Having regard to the pleadings 
and frame of the issues, I do not think 
1 can dispose of the matter on this short 

technical point; defendants do not anv 

where admit that their liability to share 
losses would make any difference so long 
as a person is a working partner. ” The 
question is whether on the evidence on 
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record fclie defendants have shown that 
Tinniialasami Naidu is nob entitled to 
sliare in the c^ood will. Good will has 
been dofined hv Lord Macnaghten in 
Trego v. [hint (l) as: 

“ the whole advant;tae whatever it may be of 
tlic rcputatioEi and connexion of the firm which 
(may have been built up by years of honest work 
'or gained by lavish expenditure of money,” 

and a similar view was taken inllillW. Fea. 
ris (2) {sec judgment of Warrington,.!.). 
Although at one time it was thought that 
good will jiassed by survivorship [Han- 
monelDoiiejla^ {'d)], it has now beenset- 
!(,lod that in the cventof the dissolution of 
i firm and in the absence of an agreement 
jto 1 lie contrary the good will must bo sold 
to the banerib of all the partners if any 
of them wish for sucli a sale and that 
even in the event of a dissolution by 
deati\ the good will does not go to the 
jsuvvivcr. [David Mathews In re (4). 
'See also Pawsey v. Armstrong (5) and 
Lindley on Partnership pp. 506, 507,511 
and 517]. 

There c.an be little doubt that under 
the English law in the case of an ordi- 
jnary partnership good will is part of the 
partnership assets in the proceeds of 
which the heirs of a deceased partner 
are entitled to a share. The question, 
however, is how far the English law can 
bo applied to partneships in this part of 
the country where the system prevails 
of taking in what are called "working 
partners.” It is well-known that in this 
Presidency there are peculiar kinds of 
partnerships where the ejraan or the 
proprietor of the firm takes in what are 
called working partners for the purpose 
of helping him in the business. Very 
often these persons are old gumastahs 
who having begun as gumastahs and done 
good work are rewarded by a share of 
the profits either in addition to or in 
lieu of their salary. These partnerships 
consist of three classes of persons. The 
first, ejmans or proprietors, the second, 
modalalis, or persons who*pub in money 
to be used as capital and who get a share 
of the profits instead of interest in re¬ 
turn, and the third, the working partners 
who are known as kashtak kubtalagal 
(working partners) who ordinarily begin 
hv nutting in no capital, but who as the 
"71) [1896 A. 0. 7=66 L. J. Oh. 1. 

(2) [19051 1. Oh. 466=74 L. J. Oh. 237. 

(8) [1800 SVes.Jun. 539=81 E.R. 726, 

(4) [18991 1 Oh. 378=63 L. J. Oh. 185. 

(5) 18811 18 Oh. D. 698=50 L. J. Oh. 683. 


business goes on pub in the profibseatned 
in the business itself as part of the 
capital and receive interest on the money 
so put in. Although every person asso- 
dated in the business is called either 
raudalali (one who supplies capital) or 
working ijartner, the person who has a 
real voice in the business is the ejman 
and his orders have to be obeyed by the 
others even though they may disagree 
with the ejman, Ibis tbeejmaQwho 
determines the period when the accounts 
are to be settled and who at the settle¬ 


ment fixes the share that should be glren 
to the working partners for their remu¬ 
neration. 

The ejman moreover, has power, todis- 
pense with the services of working part 
ners and send them out of the partnership 
though this power is rarely exercised 
except in case of misconduot. Haji 
Badruddin Sahib and K. Abdul Kadir 
Sahib (the witnesses called by the defen¬ 
dants) speak to this type of partnership! 
and I have little doubt that in the typ^ 
of partnership which they speak of, tha 
working partner has no interest inthsj 
good will. I have nob come auwss i 
single case—either in my practice at tbs 
Bar or as a Judge—where a workiDg 
partner in a firm in which thereare 
ejmans has ever got any share lu 9 
good will. I do nob think bhef 
claimed any share in the good wil | 

quite recently. In cases where aft® 

business has been uig 

person has been doing business 
own moneys it is hardly likely ^ 
parties ever intended bhat aguoas 
a .third person brought in ggj,| 
working partner and who no»y ® > 
out at anytime should have a a ^ 


the good will which is always 


the exclusive property of 

such eases I have little 

law'as laid down in the ^LjnniiJ 

has DO application. The 

such oases is that the working P „ 7 

has no interest in the good will 

for the working partner to sho 

a special arrangment he beoam 

to a share of the good will. 

In cases of ordinary in 

ever where the terms are tha 

docaments which purport to 
ordinary laws governing . 
between the partners, diner 
derations arise and ^ in sne in- 

partner is prima facie entiti 



1919 Ramachandra v. Hyatii Batcha (Kumxraswami SiHri. I.) Madras 1013 


Merest in the good will. In the present 
Case the rights of tho parties are regulated 
by throe deeds of partnership {Exs. Q, 
R and S.) They covenant to carry on 
business under the name, style and firm 
of M, A. Hyabh Batcha Sahil) aud Co. 
and in tho deed of 1911 ' Ex. S) there is 
no distinction made as regards the powers 
of tho partners. No special rights are 
reserved to any partner, and para. 3 
expressly states that the business shall 
bo under the management of M. A. 
Ilyath Batcii Sahab, i’. N. Mutbusami 
Naidu and R. Tirumalasami Naidu and 
that in case of difference of opinion, the 
decision shall rest with the majority. 
Although in all the deeds of partnersliip 
iluthusami Naidu and Tirumalasami 
Naidu are called working partners, they 
as working partners, have been given 
special powers under the deeds to over¬ 
ride M. Hyatli Batcha Sahib \\ho is 
a capitalist partner. It also appears 
that though under first deed of partner, 
ship (Ex. Q) the capital was to bo 
laid out by M. Abdul Rabiman Sahib 
and M. Hyath Batch Sahib, it was con- 
tomplated that the other partners may 
also lay out capital and we find that 
so far as Tirumalasarjii Naidu vvas con- 
cerned, a considerable sum was stand¬ 
ing to his credit in tho capital account 
at tho time when Exs. 11 and S were 
executed. The restriction in Ex. Q as 
to the clause about signing for the firm 
does not find a place in Exs. R and S and 
reading Ex. S, it is diHicuU to sec how 
the partnersliip constituted by it (Ex. S) 
has any similarity with the partnerships 
of tho ejman style referred to by me 
above and spoken to by the two witnesses 
called by the defendants to prove custom. 
The defendants have not, in my opinion, 
established that this is such a case 
(wliero the deeds contain the ordinary 
clauses.) The rules laid down in the 
English cases do not apply either by 
reason of special nature of the partner¬ 
ship or by reason of anything in ths 
course of dealings between the parties 
which suggests that the good will was 
treated as the exclusive property of M. 
Abdul Rahinin Sahib and M. Hyath 
Batch Sahib. I find this isssue against 
the defendants. 

Itiue 3.—It is difficQlt to see how the 
settlement made while the business was 
a going goncern and where there was no 
necessity to refer to the good will can 


bar tlio plaintiffs’ right. Tho purpose of 
these settloinonts pleaded by tho defen¬ 
dants was to asiortain tlio state of alfairs 
of the husinoss with a viow to ap))ro- 
priato the sliare of tho profits or saddle 
each partner with a share of tho loss. 
This issue was not pressed or argued at 
tho trial. 

lasue 4. Tho plaintiffs agree that Idio 
settlement of account in tho lifetime of 
Tirumalasami Naidu should bo taken as 
the basis on which suhsciueub acctrut ls 
have to be taken, leave being given In 
them to show that any particular item 
was omitted in the settlements. The 
settlement of accounts for 1901 bus been 
marked as E.x. T (l), for 1005 as Ex. T (2) 
for 1900 as Ex. T (3), for 1910 as 
Ex. T (4), 1911 as Ex. T (.5), and for Slsfe 
December 1914 as Ex. T ((i). AsTiiu- 
malasami Naidu (lied in Novoinher 1915, 
the last settlement of account in his life¬ 
time is Ex. T ((!), which takes the ac¬ 
counts up to 31sb December 1914. The 
plaintiffs are priina facie not bound by 
the settlement made between tliesurvi- 
ving patners or the representatives of the 
other deceased partners behind their 
back. I find on this issue that an account 
should bo taken on the basis of the set¬ 
tlement of 31st December 1911. Ex. T (G) 
the plaintifis being at liberty to show 
that any particular item was not taken 
into account at that settlement. 

Issue 5. There is no disj)Ute as to the 
rights of tho plaintiffs to have a valuation 
made of tho stock-in-trade on tho date of 
tlie doatli of Tirumalasami Naidu. As re¬ 
gards the good will, I have already given 
my reasons for holding that the plain- 
tills are entitle! to a share in the good 
will. 

Issue 6. The defendants’ counsel 
states that the sum of ono hkh of rupees 
was taken into account in tho settlement 
of 1914 and bhjs seems to be so from the 
books filed. The plaintiffs are in error 
when they state that this sum of one 
lakh of rupees was omitted. 

Issue!. Though the plaintiffs claim 
that they are entitled to a share in the 
profits of the business carried on subse¬ 
quent to the death of Tirumalasami Naidu- 
it was agreed between the parties that 
interest at 12 per cent, may be allowed 
instead of profits, on the amount that 
may be found to be duo to Tirumalasami 
Naidu on the date of his death. Having 
regard to the extremely complicated 
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nature of the accounts to be taken it 
sliouki 1 ;q sought to ascertain what the 
l)roiits are that accrued subsequent to 
Tiruuialii>;uni Naiciu’s death in respect of 
liis capital. J tliink the plainlilTs were 
well-advised in agreeing to take 12 per 
cent, interest instead of embarking on an 
inquiry which would involve a very 
large expenditure and costs without any 
certainty as to whether any profits would 
really accrue if an account is so taken. 
It is pointed out in Hajce SidJick v. 
Mahomed Ilmsain (G) that the Court has 
a discretion either to allow profit or to 
iillo'-v reasonable interest and if the 
Ipartios liad not agreed I would, in the 
'interests of the minor plaintiffs have 
allowed interest and would not have 
directed an inquiry as regards the profits. 

As regards Government pro-notes paid 
into Court they were so paid on 29th 
September 19LG under an order of Court, 
dated 19th September. I think that in 
taking accounts credit ought to be given 
to defendants for the value of the Govern¬ 
ment paper as on 29th September 1916 
and interest should cease on the sum so 
paid from that date. It is argued that 
as money was not paid in but only Gov¬ 
ernment pro-notes were deposited, the 
Code does nob apply. It appears that 
the plaintiffs who had notice of the ap. 
plication did not object and it is clear 
from the rules of the original side that 
if money had been paid in, it would have 
been invested in Government pro-notes 
and the result would have been just the 
same so far as plaintiffs are concerned. 
As regards the good will of the business, 
the best course would bo , to sell it bet¬ 
ween the parties aftor accounts are taken. 

There will be a decree declaring the 
shares of the partners as stated in Ex. S 
and directing accounts to be taken on the 
basis of my above findings. The Official 
Eefereo will bake the usual accounts 
and submit his report. The taxed costs 
of the plaintiffs and defendants 1 and 2 
will be paid out of the partnership 
funds. Certified for two counsel for 
defendants. 

S.N./r.K. Suit partly decreed. 

Tg) [1917] 87 I. aT2^ 
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Wallis, C. J., Ayling andKdmaba. 

swAMi Sastri, JJ. 
Annavaihula V enhalachellamayya 

Oaru —Decree-holder— Petitioner— Ap¬ 
pellant. 



Piamagirjee Neelakanta Girjee — 
Counter-Petitioner—Respondent. 

bettors Patent Appeal No. 42 of 1917, 
Decided on 2oth October 1917, against 
judgment of Oldfield, J., D/. 7bh Febru¬ 
ary 1917. in A. A. 0. No. 91 of 1916. 

(a) Civil P. C. {1908), 0. 21. R. 71- 
Re-sale—It is not necessary that identicsl 
property should be resold—Court should give 
material alterations for information of 
intending purchasers. 

It is not necessary, in order to atiract Its 
provisions of 0. 21, R. 71, that what is sold il 
the re-sale, on default of payment by the mo* 
tion-purchaser, should in all respects bs the 
identical property that was sold at the first sale. 
It is the duty of the Court, having regard to the 
necessity of giving correct information to in* 
tending purchasers, to mention material alien- 
tions in the circumstances between the first sab 
and the second sale. [P 1022 01,8) 


If therefore owing to natural causes or cinen 
attributable to the defaulting purchaser, there 
occurs any change either in the property or tM 
wording of the ro-sale proclamation, the ” 
ing purchaser will not be released from 
under 0. 21. R. 71. . [P1023 08] 

Certain zamin villages were brought to sale 
execution of a decree against the zamin“**' ^ 
properties bad already been sold to 0, ^ 

cuted an agreement of even date to reconwf 
propotties to the zamindat on the Isttari W 
ing him six lakhs of rupees on or 
August 1914. The Court sale took 
August 1914. The sale proclamation 
both the sale to O and the agreetneiY'’' , ^ 
veyance. The respondent, who was 4^**7 
be the highest bidder and the lot 

sited Rs. 1.72,500 and was given 15 
payment of the balance. As he made 
the payment of balance, the properties « 
up for re-sale. The time for 
re-conveyance agreement having jer 

tbo date of the re-sale, the ,in the 

cribed the right to get a re conveyance* 
nature of a redemption of mortgage rig ^ 
also mentioned, what was alleged, tns 
fraudulently left his place of residence 
receiving the tender and that ,*ke ^ allied 
by the judgment-debtor within the t 
time was thus improperly refused : . 1 ]^ 

Held: that the respondent was liab ^ ^ 

deficiency in the price secured at the 
the depreciation which ocutred 
and second sales was one for 
clusively responsible: 16 Cal. b”, 
and 11 i. C. 777, Dist. , pot* 

Held: also, that it was the daty a j^re 
chaser to have made the i® 

the reconveyance as a person r®*® gpold 
property and that bis failnre to do B.tl*. 
absolve him from liability nndar ^ jOJlOb** 



1919 


Venkatachellamayya V. Neelakanta 


Civil P, c. {1908), O. 21 . R. 91 — 
There it no implied warranty of title in tales 
by Court and purchaser cannot avoid except 
on ground of material irregularity. 

Per Kum'iraMni Saslri, ^T.-Tbero is no 
warrauty of title in sales by Court in execution 
of decrees, and an auction-purchaser cannot, 
except in cases where he would have the right to 
set aside tho sale on the ground of material 
irregularity under 0. 21. R. 91, avoid his pur- 
chaso. 1022 C 11 

*(c) Civil P. C. (1908), O. 21, R. 84 — 
Person declared purchaser has sufficient 
interest in property. 

A person, who under 0. 21. R. 84. is declared 
to bo a purchaser by tho ofiicer conducting the 
sale, has sufficient interest in tho property to 
prevent a forfeiture or preserve the title from 
destruction. rp 1021 C 21 

(dj Civil P. C. (1908J, O. 21, R, 71—Inter¬ 
pretation of R. 71 should not be unduly 
‘‘rjctT-R 71 only gives measure of damages 
—Notice to defaulting purchaser should be 
issued. 

An unduly restricted interpretation should 
not bo placed on 0 . 21 , R. 71. The rule only 
enacts tho rule as to the rDei.sutc of damages in 
cases where the purchaser makes default. It 
does not prevent the defaulter from raisiug such 
objections as are competent to him under 0 . 21 , 
to rais?. jp q jj 

It is the duty of the Court to issue notice to 
the defaulting purchaser and decide on his ob¬ 
jections before issuing execution against him 
under R. 71. ^p 1 Q 24 q 

S. Varadachariar—lov Appellant. 

S. Srinivosa. Iyengar —lor Respondent. 

FACTS appear from the following 
iadgmentsof Oldfield and Bakewell. XT., 
in Appeal against Order No. 91 of 1916: 

Oldfield, J, This appeal is against 
an order dismissing a petition by appel- 
lant, a decree holder, under 0. 21, R. 71. 
Full statement of the facts is necessary 
because the sum at stake is largo and 
this Court has never dealt fully with 
the law applicable. Appellant in exoou- 
tioD of a money decree brought to sale a 
taluk in the Kalahasti Zamindari; and 
tho purchaser, hero respondeat, made 
tho obligatory deposit, but failed to pay 
tho balance of Rs. 5,17,500 within the 
15 days allowed by 0. 2i. R. 85. The 
property was again put up for sale and 
fetched only Rs. 1,01,000. Appellant 
claims the defioib of Rs. 5,89,000. These 
figures were not certified to the lower 
Court, as R. 71 roQuires; and the absence 
of any certificate regarding them has 
been relied on in support of its order. 
But no objection to appellant’s claim 
was taken on this ground in the lower 
Court, where the omission could have 
been repaired, or in the grounds of ap- 
peal here: and there is no dispute re- 
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garding tho amount of the deficiency, 
which was ascertained by the lower Court 
from tho sale records. In these circum¬ 
stances, whatever tho legal inference 
from the reforonco to a certilicato in the 
order, tho objection based on the alisence 
of one must in this case be disallowed. 

The facts, on which the main argument 
has turned, are then, firstly, that the 
property to be sold was a right in certain 
villages comprising tho taluk, but that a 
larger number of villages was given in 
Ex. A, the proclamation at the first sale, 
than in Ex. C, that at tho second. This’ 
as reference to the details given in the 
proclamation shows, is due simply to the 
enumeration of hamlets as distinct vil. 
lages and calls for no further considera¬ 
tion. The more important point is that 
the descriptions of the right in tho taluk 
in the two proclamations are different. 
Both proclamations refer to the same 
two documents Exs. E and F, as consti- 
tuting that right. But Ex. A goes on to 
describe it as a right to a re-conveyance, 
whilst Ex. C, after giving abstracts of 
the two documents, of Ex. E as a sale, 
deed to one Gyanagirji for six lakhs and 
of Ex. Pas an agreement of ro convey. 
ance by him entitling the judgment- 

debtor to regain the villages on re-pay. 

ment of that sum before the end of 
August 1914, then another coluipn des¬ 
cribes the transaction as a mortgage, the 
implication being that the purchaser 
would be entitled to redeem it by pay. 
ment at any time within the period of 
limitation. Tbero aro however further 
complications. The sale was hold on 
25th August 1914, only six days before 
the date specified for payment in Ex. F. 

If that date passed without the payment 
to Gyanagirji being made or tendered, 
the debtor’s right to tho taluk was lost, 
unless its mortgage character could be 
sustained. Hence, when a second sale 
became necessary, the mention in Ex. C 
of that character, to which reference has 
been made, and further tho insertion of 
a statement that: 

nhea the debtor tried to tender Rs. 6,00 000 
according to the condilione of Exs. E and P 
withm the time stipulated therein, Oyanagirji 
With evil lotent evaded that Under/' 

Respondent has denied the truth pf 
this statement in bis counter-petition; 
but there has been no inqniry regarding 
it. If it was true, tbe debtor’s right, 
apart from its alleged mortgage character' 
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\s-a3 after 31st August 1914 only to sue 
for Sjiecific performance of the contract 
for re-conveyancG; and, if it was untrue, 
he hal no further right at all which 
could be brought to sale. I refer at this 
point to a question arising on these 
facts, not because it is in my opinion 
material, but because I have the mis¬ 
fortune to differ from my learned brother 
regarding it. It is whether respondent 
owing to his default is responsible for 
the change, which the nature of the 
debtor’s right, so far as it was a bare 
right to re-conveyance, underwent after 
31st August 1914. It is argued that he 
was re3i)onsibIe for it, because he must 
have known tliat it would ensue naturally 
on his failure to pay the balance of the 
purchase money. This I am unable to 
follow, since I do not see how respon¬ 
dent, when his purchase was never con¬ 
firmed, had any duty to make a payment. 
The analogy between the position of a 
purchaser at a Court sale, such as res¬ 
pondent, and that of a purchaser at a 
private sale, on which my learned brother 
relies, is (with all respect) misleading. 
The rights of the former do not accrue 
on the date of the sale, but only on the 
expiration of 30 days from it; and he 
cannot curtail that period by paying the 
balance of purchase money earlier, since 
it is provided for in the interest of the 
debtor t'o enable him, if necessary, to 
apply under R. 89 or R. 90. 

The purchaser’s right is under S. 65 
and 0. 21, E. 94 to acquire title to 
the property on the date of confir¬ 
mation of the sale; and such title will 
count from the date of sale, only if 
and when the sale is confirmed. It is 
true that, after confirmation has taken 
place, he can plead that he had an in¬ 
choate and equitable title before it. 
Adhur Chmder Banerjee v. Aghore Nath 
Atoo (l) and Lanka Gopalam v. Lanka 
Batnamma (2). But there appears 
to be no authority and no reason for 
holding that, even in cases in which the 
sale is confirmed and a fortiori in others 
he is subject to any corresponding duty 
or is bound to incur expenditure, such as 
is here in question, in protecting the 
property or the title to it; and it would 
clearly be unreasonable to expect it of 
him, when he is liable to lose his right 
in consequence of an application under 

(1) L1898J 2 0. W. N. 689. 

(2) [1915] 261. 0. 853. 


R. 89 or E. 90 by the debtor within the 
thirty days’ period, which he cocld not 
foresee and for which be wonld be in no 
way responsible. In these circumstances, 
if it were necessary, I should hold that 
respondent is not answerable for any de- 
ficiency due to the determination of the 
right to re-conveyance. 


The facts thus ascertained, it U pos. 
sible to deal with the general argument 
that respondent cannot be held resposi. 
ble or liable for the deficiency in price 
at the second sale in these proceedings 
and in particular that it was not a re-sale 
within the meaning of R. 71, because the 
property sold was not the same as or, as 
it has also been put, was not described 
in the same way as that sold at the first 


sale. How far is either form of the argu¬ 
ment countenanced by the terms of the 
rule? Further do they authorize inquiry 
into the purchaser’s reasons for default 
or the decree-holder’s conduct as justify* 
ing it ? The rule deals with 

“any deficiency of price, which Inay bapp«B on 
a re-sale by reason of the purchaser’s definU 
and all expenses attending such re-sale,” 
and the words "by reason of the porohs- 
ser’s default” must qualify re-sale, w* 
cause (l) that view is consistent with 
the wording of Form No. 31, Appwdi* 
E, (2) it is consistent with the obvious 
intention to exclude re-sales in other 
circumstances, those for instance held 
after a successful objection under B. ^ 
The procedure is then that such deuei- 
ency is to be certified to the Court w 
recovered from the defaulting pnicbaser- 
The whole is expressed every shortly^ 
peremptorily, there being no 

for inquiry into the circumstances or t 

purchaser’s reasons for his conduct. ^ 
question whether such inquiry * 
mate has not been decided in 
the judgment in Amir Baksha 
Venkatachala Mudali f3) dealing oj 
with the question whether an or 
under the corresponding provision a 
date was appealable, not with thegroun 
on which it could be based. The e 
treme view was taken in Tapesri ^ ’ 
Deokinandan Bai (4) by a Full 
of the Allahabad High Court th« 
order for recovery was not jndiciw, 
administrative, and that all^ question 
to its validity must be rais^ * 
parate suit. But the point diyog*!!— 

3) 1895 18 Mad. 439. 

4) [1897] 19 All. 22 
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cidea was that the executing Court did 
not lose its jurisdiction to pass an order 
because of the absence of any certificate 
by the selling officer, and nothing was 
said regarding the essential character of 
other conditions for its exercise of it such 
as the one now in question, the holding 
of a re-sale. That condition was more 
directly in question in the remaining 
group of cases on the first of which, as 
enunciating the principles applicable, 
respondent particularly relies,, Baijnath 
Sahai V. Moiieep Narain Si^igh {-5), Kali 
Knhore Veb Sarkar v. Gum Prasad 
Suku' (G) and Gajigadas Dahyabhai y. 
Bai Surnj (7). In each of these cases 
the property to be sold was differently 
described in each of the two proclama¬ 
tions. which were made, and in each that 
fact was treated as decisive against the 
second sale being a re sile. Butin the 
Calcutta cases there was an alternative 
ground of decision, that the decree-holder 
had incapacitated himself from recover, 
ing from the purchaser by his own con- 
duct. Neither of these grounds seeins to mo 
acceptable, But they must be carefully 
distinguished. The second could usually 
bo taken only after inquiry. 

For it would nob be as clear and in 
contestable in every case as it presum¬ 
ably was in those referred to, either 
that the decree.holder had been negli¬ 
gent or fraudulent in connexion with 
cither description or that his being so in 
respect of the second had caused the 
deficiency of price. Such an en [uiry 
would in many cases be most difficult 
and, when (as in the present case) an 
estimate of the rights ofa third party 
would be necessary, the decision might 
easily have no relation to the real facts. 
True, somewhat similar issues are inves- 
tigated at the instance of the judgment- 
debtor in proceedings under R. 92; bub 
such investigation is expressly provided 
for acd has only a negative result, the 
cancellation of a sale, and nob a positive 
award of damages. In fact the learned 
Judges in Batjnath Sahai v. Moheep 
Narain Singh (5) recognized this in one 

judgment, observing that: 
although tbo decree-holder may under certain 
oircumsiancea be entitled to reco 7 er damaces 
irom the defaultor, that must be by a regular 
Bait and not by on application .... A claim to 
recoTer... by way of oompoagatioo would ia- 
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‘5) tl889J 10 Cal. 635. 

1G; [18981 26 Oal. 99. 

(7) [1912] 80 Bom. 829=14 I 0. 777. 


Volvo inquiry info didicuU question^ which 

must bo .lecidH before the proper amount of 
damages couUl bo ascertained/’ 

and then follow observations i a^ed on 
the refereuco iu the statute to tdie soiling 
officer s cortilicate. wind, re infurco this 
conclusion. It is then imj^ossible. and 
the learned Judges do not attern|.t. to 
determine at what point the complexity 
of theqoestion raised would negative 
the right to its decision. The onlv prac- 
tioal andintclligil.le view is that inquiry 
into matters other than those affecting 
the Court’s jurisdiction is not contem- 
pleated and that they must be adjudi- 
cated on in a suit. If therefore I agreed 
with my learned brother’s conclusion as 
to respondent’s responsibility, I should 
still hold th^fc it did net affect tlie result. 
The other alternative ground of decision 
above referred to may be accepted, if it 
amounts only to the requirement that 
the second salosliall be a re-salo, since 
the occurrence of a re-sale is the condi¬ 
tion on which the Court is entitled to 
proceed. It is the interpretation of a 
re-sale" as the sale of the same pro- 
perty under the same description which 
is doubtful. ^There is no warrant for it 

in the word re-sale” or in the language 
used in the order; or for more than in¬ 
sistence on the substantial identity of 
the property, however it be described. 

The fact that both sales are made under 
the same attachment will generally se- 
cure this. It is no doubt true that if a 
decree-holder described what ho was 
bringing to sale in distinctly dilTcront 
terms on tbo two occasions, a difference 
in the property might he jiresnmed. But 
that would not be so, if the difforence 
corresponded merely with a change in 
the quality or condition of the property, 
due. for instance, to a cyclone or dilu-’ 
vion, the latter being the case put by the 
learned Judges of the Calcutta High 
Court. Cases can. of course, be conceived, 
in which natural changes have so con¬ 
fused or destroyed the identity of the 
property, especially if it is moveable, 
that even in the absence of a fresh attach¬ 
ment, it can be said to bo the same at 
the second sale as at the first. But the 
crucial test must be the identity of the 
property itself, not of its descriptions, 
the latter baiog merely one ground of de- 
cieioD as to the former* 

This conoIuaioD is easily applicable to 
the present case, so far as the right sold 
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at, tlie second sale is alleged bo diO'er from 
that sold at the first in consequence of 
the mention of its mortgage character. 
The right on both occasions was that 
confoi'red by and was described as that 
conferred by Ess. E and F. of which and 
of tlie contents of which intending bid¬ 
ders had notice. There is no warranty 
of title at Court sales, and the statements 
in t!ie proclamations as to the nature 
of the right to be sold are nob alleged to 
have been fraudulent and were no more 
than expressions of the decree-holder's 
oj)inion as to it. The right was in each 
case the same; and so far there is no 
uillicuity in liolding that the second sale 
was a re-sale. The question is next whe¬ 
ther the expiration of the term men¬ 
tioned in Ex. h" before the second sale, 
even taken with the allegations of a pre¬ 
vious tender by the debtor, made a 
difference, the contention being that, 
the right being to redeem a mortgage, 
nob to obtain specific performance 
of a contract for reconveyance, it did 
nob. The answer, it seems to me, 
is that a would be purchaser at each sale 
was entitled to have regard to the pos¬ 
sibility of enforcing either of these 
rights in the alternative, the right to re¬ 
deem as contingent on his establishing it 
and the light to enforce re.conveyance as 
tliat which Ex. F certainly conferred; 
and at the second sale the latter right 
had become uncertain. It was depen¬ 
dant, no longer only on the making of a 
payment, but on the possibility of prov¬ 
ing that one had been made. Shortly 
an option was sold at the first sale and a 
litigation at the second; and this differ¬ 
ence is fundamental. The conclusion 
must be that the second sale was not a 
re-sale. The result is that the lower Court 
had no power to make an order under 
0. 21, R. 71, and was right in refusing bo 
do so. The appeal should, therefore 
in my opinion be dismissed with 
costs. 

Bakewell, J. — In execution of a de¬ 
cree certain villages were attached and 
proclaimed for sale by the Court. The 
proclamation of sale, dated 4tb July 
1914, apparently followed From No. 29 
of App. B of Sch. 1, Civil P. C., which 
states that 

“the property will be put up iot sale in the lots 
speeihed in the schedule. The sale will be of the 
property of the judgiDoixt-debtors above*named 
.as mentioned in the schedule below; and the 
iiabilities and claims attaching to the said pro* 
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perty, so far as they have been ascertained, »re 
those specified in the shedule against each 
lot.” 

The schedule consists of the columns, 
in which are to be set out the numbers 
of the lots, the description of the pro¬ 
perty the assessment thereon, any in- 
cumbrances thereon, and the 
“claims if any which have been pot lorvaidto 
the property, and any other known particulars 
bearing on its nature and value" 

(see also 0. 21, R. 66). The form also 

contains a condition that 
“in default of payment of the balance of purchase 
money within the period allowed, the property 
shall be re-sold after the issue of a frerh notifi* 
cation of sale." 


Rules 86 and 87, 0. 21 also provide 
for the re-sale of in movable property in 
default of payment, and R. 71 which re- 
lates to all sales by the Court and must 
therefore be read together with these 
rules, provides asumraaryremedyagaiDsk 
the defaulting purchaser. The proclana- 
tion sets out several documents which 
had been found to be registered in res¬ 
pect of the property and the last column 
contains this statement," 

“the defendant has the right to the re-convey¬ 
ance of the said property according to thedocn- 


ment 3." 

There is a question whether the hst 

mentioned document contains merely w 

option for the re purchase ofthepro^rjl 
before the filst August 1914, or 
be read together with an earlier wM 
and construed as a mortgage. Tw 
perty was put up for sale on 
1914 and bought by the respondent,*^ 
failed to pay the balance of bispfro 
money on the due date, 9th 
1914, and afresh sale was heWo^ 
January 1915 at which a much s^ 
price was obtained. Upon an apph 
under 0. 21. R. 71, the 
pleaded that at the second sale ® 
clamation differed in material r ^ 
from that made at the first 
cordingly there had not been a r®'® ,■ 
the same property and that the 

tion did not lie. The second procl»®J_ 

hion sets out the documents 
tioned in greater detail, and *. 
tender of the amount payable no 
option of re-purchase within t 
lated time, and states that . ^--tionwb' 

"this property should h® “L. sgiddocU' 
ject to the said tight according to 

menta." .•fclAtotb* 

There is no doubt that the 
property was different at et- 

because the period of the opt* 
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pirecl and the alleged tender had then be- 
come a matorial part of it. an essential 
part if the interest was inercly an option 
but still a very material fact with respect 
to interest and costs if the documents 
created a morlj^age. A proclamation of 
sale is settled by the Court after notice 
to the decree holder and judgmenb dohtor 
and is iptendod to give all the informi- 
tion available so as to enable a purchaser 
to judge of the nature and value 
of the property (0. 21, R. G6). If 
he is misled by it, lie can repudiate 
the sale [see ^lahomed Kala Idea v 
Uarperink (d)], but by bidding at the 
sale he agrees to purchase such right, 
title and interest in the property as be¬ 
longs to the judginenb.debtor, and be 
cannot raise objections to title such as 
might avail a purchaser at a pri\at 0 sale 

but can only object that the debtor had 
no saleable interest (0. 21 , R. 911, that 

IS, that nothing was attached and nothing 
sold. A purchaser must be deemed to 
have made bis offer upon the terms set 
out in the proclamation and conditions 
of sale and subject to the rules of the 
Court, and the eighth condition provides 
for the issue of a fresh notification of 
sale," and R. 67 directs 

‘the issue of a fresh proclamation in the manner 

and for the period hereinbefore prescribed for 
the sale,” 

in case of default of payment of his pur¬ 
chase money. There is no provision for 
an application for an order of the Court 
for re-sale upon which the purchaser 
might appear, and R. GG contains no 
provision fornotice to him of the settling 
of the fresh proclamation, as in the 
English Chancery Practice (Daniall’s 
Chancery Practice. Edn. 8, Vol. 1 
p. 9G8), but the Court should. I thinki 
consider whether summons sliould go to 
him under para. (4) of that rulo. I agree 
with my learned brother that the words 
^ by reason of the purchaser’s default" 

I?.®; the word “re-salo”, and 

think that this rule, which applies to 
sales generally, must be road imraediatelv 
after R- 87, which applies to sales of 
immovable property onlv. The rules 
thus provide that any deficiency at a 
ro-sale held _ under a fresh proclamation 
must be paid by the purchaser at the 
previous sale, and they contain no pro- 
vision fo r an inquiry as to how far this 

(81 [1909] 88 Cal. 323=86 I. A.“ 82^I. 0. 122 
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deficiency has been caused by tlio default 
of the purchaser, or has resulted from 
nny difference between the two I'rocla- 
mations or alteration in tho description 
of the pro|:ertv or in the titlo thereto. 
The scliemo of li, 7l is that the liihility 
of tho purchaser arises automatically 
upon tho certificate of the oflicor holding 
the sale, and it follows tlie Chancery 
Practice in this respect, under which 
execution may bo issued against a pur¬ 
chaser under tho order for re silo wiion 
completed by the Master's cortilicato of 
the result of the sale (Daniell’s Chancory 
Practice, Yol. 1. pp. 9G8 and 724). 

This procedure may sometimes cause 
hardship to a purchaser, hut it forms 
part of his contract, aud in tho present 
cas31 fail to see what ground he has for 
complaint. lie must he taken to have 
known from the documents of title dis. 
closed in tho i>rocIamation, and was in 
fact fully aware, that a larj^e sum of 
money fell to ho paid prior to the con¬ 
firmation of the sale, and lie should have 
applied for leave to pay this money into 
Court and for its application in accor- 
dance with the option for re-purchase. 

Xi this was in fact impossible he was 
fully aware of this defect of title, and 
was in DO way justified in refusing to 
complete bis contract; or if the result of 
the defect was that the debtor had no 

saleable interest, he should have applied 

under R. J1 to set aside the sale. Ho 
cannot have any batter right than a pur- 
chaser under a private contract of sale 
with notice of tho state of the title, who 
would 1)6 taken to have known that if 
he failed to pay the amount duo under 
the option ho would have to roly upon a 
title as mortgagor, and that if ho repudi¬ 
ated his contract the parties would be 
damnified by the lapse of tho option. 

It was obligatory upon tho parties and 
the Court to set out in the second pro- 
clamation the events which had happened 
subsequently to the first proclamation. 

The difference m title at the second sale 

13 therefore the natural and probable 
consequence of the respondent’s breach 

k’ "’■“oil he 

brflaM ***^®*y to result from that 
breach, and there is no doubt but* that in 

a suu for damages and in the absence of 
further evidence the price at the re-sale 

would be taken to be the market value 
of the property and the defioiency would 
be attributed to the defects of title re- 
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suiting from tho respondent s dofaulfc. 
Mv Itarned luother has discussed tlie 
authorities cited to us, hut I may point 
out that ill the lioiuhay and Calcutta 
cases the defaulting purchaser seems 
to have lieen misled hy the first 
proclamation of sale and the learned 
.ludgcs appear to have considered that 
tho contract svas not enforceable 
against him, and that he could set up 
this defence without taking proceedings 
to set aside the sale. That is not the 
present case, l ut I am inclined to accept 
the view of tho Allahahad High Court 
tliat an application under R. 71 is for 
execution, and that the certificate cf the 
ollicer cf Court is in the nature of a decree 
and cannot he challenged in those pro¬ 
ceedings. I would allow tho appeal with 
costs. 

The Court.—The result is, the appeal 
is dismissed with costs. 

Wallis, C. J.—Under 0. 21, Rr.*84-86 
Civil P. C. on tho default of a purchaser 
at a Cou.t auction either in making the 
deposit or paying the balance of purchase 
money within the specilied period the 
property is to bo re-sold; and under 
0. 21, R. 71, any deficiency in price 
which may occur at the re-sale together 
with tho expenses attending the re-sale, 
as certified to tho Court, are recoverable 
at the instance of the decree-holder or 
the judgment-debbor under the provisions 
relating to the execution of a decree for 
the payment of money. By his failure 
to complete his purchase the purchaser 
commits a breach of contract and is 
answerable in damages to the Court or the 
persons on whose behalf it sells, viz., the 
decree-holder and the judgment-debtor. 
These damages estimated by tho ordinary 
rule consist of the deficiency, if any, in 
the price obtained at the re-sale as com¬ 
pared with the price at the first sale to¬ 
gether with tho expenses of the re-sale; 
and the rule provides a summary method 
of recovering these damages in execution 
by the Court at the instance of either of 
the parties interested, the decree-holder 
or the judgment-debtor. This is a salu¬ 
tary provision intended to minimise the 
hardship resulting from tho purchaser’s 
default, and I see no reason why the 
Court should refuse to give effect to it 
unless the defaulting purchaser would be 
substantially prejudiced. This was the 
case in Baijnath Sahai v, Moheep 
Narain Singh (5), where he had been 
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induced to bid for the property as unea- 
cumbered by the fact that the encumb¬ 
rances were not mentioned in the pro- 
clamation of sale and the re-sale was on 
a proclamation in which the eneumbrances 
were mentioned. In such a case the 
difference between the two prices could not 
be regarded as a fair measure of damages, 
as the purchaser who afterwards default¬ 
ed must obviously have made a higher 
bid than he would have done if he had 
known of the encumbrances. If the 
learned Judges in Baijnaih Sahai y. 
Moheep Narain Singh (5) and Kali 
Kishorc Deb Sarkar v. Guru Prosad 
Sukul (6) intended to lay down a more 
stringent rule, I am with great respect 
unable to agree with them. 

There was no circumstance of this kind 
in the i)reB6nt case. The efforts, in which 
the legislature joined, to save the ancient 
zamindari of Kalahasti from being sold 
in execution having finally failed a taluk 
of the North Arcot District, was attached 
and brought to sale at the instance of a 
judgment-creditor. The taluk had been 
conveyed to a Mahant for six lakhs of 
rupees with an agreement for re-con¬ 
veyance if the money was re-paid before 
a stipulated date, 31st August 1914. The 
sale in execution to the respondent took 
place on 25th August 1914, only a fe^ 
days before the stipulated time for re¬ 
payment to the Mahant, and the reepe^* 
dent was no doubt aware of this 
bid, as he would not have bid ruore* 
five lakhs for the judgment-dabtore JO 
est without satisfying himself o 
terms of the agreement for j 

mentioned in the sale proclamation. 
in any case he must be taken to i 
notice of it. The case for the ^ 
is that he was a man of straw ecop 
by the Mahant to get the 
knocked down to him as the ^ 
bidder and make the necessary 
with the money supplied by the n ^ 
in order to keep out genuine 
and to ensure that the speoiuS 
should be allowed to go by wit o 
payment and the right to » 
bo lost; bub all this has not 
into and it is unnecessary to re y 

On 25th of August, the date of 
the respondent made the bim 

sit of Rs. 1,72,500, which the 

to a delay of 15 days f*® Ih® 

purchase, vide 0. 21, 
completion of the 15 days he 
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and ifc bas^mo necaasavy to re-sell. By 
that tiiwa 31st .Vuf^usfc 1 111 lial j^ono by 
and fcha purclusor woul l no lont'or Invo 
a clear right to a ve-coiiveyance from the 
Mahant on payment of six lakhs, and 
could only rely on the position that the 
transaction was really a mortgage or that 
the tender had been made before the 
spocilied date and rofusel. Now it is 
quite clear that what was pub up to sale 
!^nd purchase 1 by the respondent on 2obh 
August included the right to get back 
this taluk from the ^^ah,^nb on payment 
of G lakhs before 31sb August, and if ho 
chose to purchase the ju Igmeht-dobtor’a 
Interest and lot the day go by I a'n 
clearly of opinion tint he is the person 
to bear the resulting loss. The other 
view as regards this iiart of the case 
appears to he that the ju lgmont-dehtor’s 
right to a reconveyance on pavment of a 
6xed sum before a stipulated day. which 
might be a most valuable right and in 
this case is said to have boon worth much 
more than the 6vo lakhs which the rc” 
pondent agreed to pay for it. cannot be 
made the subject of an effective sale in 
oxocutioQ. if tlio sale takes place less 
than fifteen days before the stipulated 
date, asunder 0. 21. R. 8o. the pur. 
chaser has fifteen days to pay the balance 
and the sale is not final until confirmed 
after nob less than thirty days. These 
provisions in my opinion were mide alio 
intuitu and were not intended to h ive 
that effect. He could if necessary, have 
procured ths concurrence of the jul<». 
ment debtor in making the tender to the 
Mihant without prejulice to the ones, 
tmn of the confirmation of the sale, aad'in 
that case would have been entitled to a 
charge on the property so released In 
any view he gob what ho bargained for 
and 1 can see no re.ason why ha should 

not incur the ordinary consequences of 

failing to complete his bargain. 

It is quite clear, and hag not been 
disputed before us. that at the re-sale 
consequent on the respondent’s default 
bho julgment-dobtor's right, title and 
interest m the aamo properties was 
brought to sale. It was however no 
longer possible to put up a right to re. 
conveyance on payment before 3lst Au- 
gust 1!)M as that date had gone by; hut 
the nature of the judgment-debtor’s in 
terast was represented as favourably as 
possible in the proclamation, as it alleged 
Ithat the transaction with the Mahant 


was a morl.gago and aUo that thoagroo. 

mont for the ro-corivMyanco .still suh-dst ■ 
od because it alleged, (d,o Afahant ha.d 
frau^lulofUly j^ono :uv:iv from his rosi-' 
donee to avoid receiving tlio (ernlor of 
SIX laklH which the .iudgmenf, .Pd-ton 
made hoforo the •idp'dafod date, fn this 
case the sale and Ihe ro-sdo were Imlh 
duly held and wore of the judgmcnf. 

dehors intoresl ifc oxislo 1 at I ho date' 

of the siloanl ro-sile ros|iech‘vely aiid' 
the deprociafcion which occurred in the' 

moautime was one for which fche resi^on ! 
dent was exclusively responsible. Jn' 

00 reason whyj 
tl,e .loficieney shoukl not ho recovered! 
from Inn. under the Code, ft was .sea,-, 
coly disputed before us that he would 

have no .answer to a suit (or a d-.-na-es 

and I S 0,1 no reason (or refusing l„ .,,Vo 
oteefc to the plain language of the Code 
I concur in fho or,lor propo=!ed by 
Kumaraswaini Sistri. T. ^ 

Ayling. J.—I concur. 

Kumaraswami Sastri, J.— This an 
peal arises out of an application by 51 q 

decree-holder to recover from the .auction 

purchaser the loss arising from a ro-sa^a 
held in consequence of his default. Cer 
tain villages forming ]>arfc of the Kala 

hast! zamindari were brought to sale in 

execution of a decree a^’alost 1 hn 

'Hr. The vi!hs«s had tereVnyn d^by- 

he /anr.ndar to one Raja Bahadur N-V 
s.npr Gyans.rii of- Hyderabad for 1' 

“’usU90h"'’Tl‘’' * 
moot to re.eonvoy hearing the sanre S 

ifthosum of SIX lakhs was re nniri i 

dist .August 191.1. The saL pro ‘ ^ 
tion spee.hed the two documents a, a s' 
Other documents not material for tlm 
purpo3e of this appeal. The zaraindarl 

1918. executed .and’g vS, to 
lUji N.irsiugar GvSii defendant by 
Hyderabad and all tL other rich's 

The sale took place on a 
1914, and the respondent w) 
highest bidder was declared th 

for six lakhsandn non 

IIo paid Ui 172.?nn f 

quired by 0. 2l.’R;84;Givil P Tr t' 

balance, but be failed to pay the 
complete the purchase. There was ao 
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far as I can see no excuse for his not 
paying the balance. It is nob shown that 
there was any irregularity in the proceed¬ 
ings that led up the sale or that any 
circumstances existed on the date of sale 
which would justify the purchaser in 
refusing to complete tho purchase. He 
knew perfectly well what he was pur- 
iCbasing and the risks he ran. There is 
no warranty of title in sale by Court 
in execution of decrees asO. 21,R. 91, 
only applies to cases where there is no 
saleable interest. So long as the judg- 
irnenb-dehtor has any interest however 
'small in tho property the purchaser can- 
,not, except in c.ises where ho would have 
the right to set aside the sale on the 
jground of material irregularity under 
)0. 21, H. f'l, avoid his purchase. 0. 2], 
R. S6, provides for a re-sale in case the 
purchaser makes default in paying the 
balance of the purchase money within the 
time limited by R. 85. The defaulting 
purchaser is, under R. 71 liable to pay 
the deficiency in price, if any and tho 
same on being certified by the officer 
holding tho sale is recoverable from the 
defaulting purchaser under tho provisions 
relating to the execution of a decree for 
the payment of money. 

Owing to the respondent's default the 
property was put up for re-sale. Both 
Oldfield and Bakowell, JJ. agree in hold¬ 
ing that the same villages were put up 
for sale the second time and this is not 
disputed before us. When the property 
was purchased by the respondent at the 
first sale, there were only six days within 
which six lakhs had to be paid in pursu- 
ance of the agreement to re-convey dated 
4th August 1908. This period elapsed 
within the 15 days allowed to the res¬ 
pondent to pay the balance of purchase 
money and it is clear that no resale was 
possible within the period when the six 
lakhs were payable. At the date of the 
fresh proclamation rendered necessary by 
R. 87 before resale the position of the 
zamindarthe judgment-debtor, in relation 
to the villages advertised for sale became 
altered. Whereas pifior to 31st August 
1914 ha was entitled to a re-conveyance 
on tender or payment^ of six lakhs, he 
could after that date in the absence of 
proof of tender in time only get a re-oon- 
veyance if be was able to show that the 
transaction evidenced by tho sale deed 
and agreement to re-convey of the same 
date was in law a. mortgage, and not a 


mere sale with an agreement to re-par. 
chase. It was alleged by the zamiodar 
that he did make a tender within SUt 
August which was improperly refused, 
bat as. this allegation has not been in' 
quired into by the District Judge, I shall 
proceed on the footing that no such 
tender was made. 

The proclamation for re-sale had to 
mention the state of facts as they stood 
on the date when it was settled by the 
Court. There is nothing in the Code 
requiring that the prolaraations of sale 
and re-sale should in all respects be iden- 
tical and having regard to the duty of th^' 
Court to give intending purchasers cor¬ 
rect information, it is difficult to see bow 
the mention of a material alteration in 
the circumstances between the first and 
second proclamations could be avoided. 
The second proclamation therefore con¬ 
tained a statement to the effect that 
tender of six lakhs was made and was 
improperly refused, that the transaction 
evidenced by the deed of sale and agree¬ 
ment to re-purchase dated 4th Angnst 
1903 was a mortgage, that Gyanghjihad 
only the right to recover six lakhs of 
rupees and that the property was sold 
subject to the right. It is diffionlt toso® 
how these statements could be prejndioial 
to the first purchaser. Their tendency 
was if anything to induce persons Jo 
purchase for a higher price, agaba*“ 
statement after 31st August 1914 
property was agreed to be re-conwy^ 
if six lakhs were paid before 
1914 would be useless. The onlyP®'* 
son to complain would be the seoon 
purchaser if the allegation as * , 
tender and the effect of the sale 
agreement bo reconvey 
but he has raised no objection and 
sale to him has been confirmed* 
chief contention raised by the jw™ 
Advocate-General for the responded , 
that in order to attract the u 

0. 21, R. 71, what is sold at 6^9 
should be in all respects the 
property that was sold the ' 

identical not only with reference 
description and area of the proper y 
bub also with respect to the inter 
the judgment-debtor therein, an 
consequently the sale at which hi 
purchased being the right oi t ^ ^,5 
ment-debtor to get a to 

tender of six lakhs without -re ^ 

the nature of the transaction 
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by the sale-deed and agreement to re-con- 
yey (whioli was a clear and good title), 
the re-sale of the properties in which the 
judgment-debtor 9 interest was only the 
right to obtain a reconveyance on proof 
that the transaction was only a mortgage 
a fact which the subsequent purchaser 
had to prove at his risk, was not a re-sale 
contemplated by R. 71. Reference has 
been made to Baijnalh Sakai v. Mohcep 
Narain Singh (5). Kali Kishore Deh 
Sarkar v. Guru Prasad Sukiil (0) and 
Gangadas Dahijabhai v. Bai SuraJ ( 7 ). 
In Baijnath Suhai v. Alokeep Narain 
Snigh [o)the first proclamation of sale 
contained no statement as to the encutn- 
brauces on the property put up for sale. 

while the proclamation for re sale set out 
the encumbrances. 

It was therefore clear that the purcha- 
would have paid con-jider- 
ably less than the.tirst purchaser.wholpur- 
chased the property on the assumption 
that It was unencumbered, and the defi 
oiency of price-was attributable not to 
tho first purchaser's default but to the 
misdescription in the first proclamation. 
In Kah Kishore Deb Sarkar v. Guru 
Prasad Sukul ( 6 ) the defaulting purcha- 

the sale under 

S.313.C>vilP. C. and the finding was 

that there was a material’ misdescription 
m the sale proclamation. In tho first case 
the learned Judges ol'servo that a change 
in the nature of tho property by dilu- 
yion and the liko causes beyond tlie con¬ 
trol of anybody might not relievo the de- 
fanlting purchaser from liabilitv Their 

observations as to the efifect that S. 29.3 

of the Act of 1882 applied only to cases 
where the same property was sold under 

t^he same description at both sales must 

be road in the light of the later observf 
tions as to the change in the property bv 
causes beyond the control of the parties 
I do nob think that it was .intended to 

lay down as an inflexible rule .that if a 

few trees on the land fell down or a por- 

nUail*® between the dates 

of sale and re-sale, there could be no re- 

salosoas 0 make the defaulting pur¬ 
chaser liable for the deficiency. The ob¬ 
servations in KaU Kishore Deb Sarkar y. 
Guru Prasad Skul (-3) as to the effect of 
correctly stating in the ‘proclamation for 

re-sale what was incorrectly set out in 

he first proclamation are obiter, and 
with all respect I fail to see why the cor. 
reobion of errors, at least of such as 


would in tho ordinary course enhance 
the value of tho property at the second 
^ale, should ho a valid ground of objection 
ihe general rule no doubt is tliat it is 
the property which was .sold on the lirsl 

occasion that mu.st he put up for.stlo, but 
this IS subject bo tho property remaining' 
Identical. If owing to natural cau-^os or 
causes attributable to tho defaulter the’-o 
should beany change either in .the pro 

peity or the wording of tho sale procla- 

mation, there is notliing in the Code to 
release the defaulting purclia.ser from 
his liability under R 71. 

D«l,,j„ljl,a, V. B„i Surujd) was a case 
where it was admitted that the first pro 
clamation did nob state either fairly or 
accurately the property to he sold. The 
property was described as that of A in 

the first sale and as that of B in the so 
cond. 

Baboo Scoruj Baksh Singh v 
A’is/imDcm ( 0 ) (Miscellaneous i-ulin» 3 ) 
oite .1 by the vakil for the apiiellant °is 

lucre miiomt. In that ease a purchaser 
at a Couit sale declined to complete the 

purchase on the ground that the proper 
ty had been sold the next day in execn] 
tion ot another dteree by a party who 

had a Previous mortgaee on the estate Tho 

property was subsequently re-sold and lie 
was asked to pay thedifference. The Sudder 
Anieen hold that tho first purchaser was 
not liable under S. 254 Act 1 of 1859 
which IS substantially the same as 0 "i 
E. 71 of the Act of 1908, but liis decision 
was reversed by the Hifili Court on the 
gi'oiiD.lthat he had purchased somethin'- 
though perhaps less than wl,at be bad 
expected and that if ho chose to bid he 

Fro ‘i° I'ia purchase, 

rrom the facts asset out in the jud-. 

ment It appears that the decree obtained 

by the mortgagor was in forco nt ti 

date of sale which, unless dischamed 

fore the sale 6 xed tor the day after tt 

firs sale, would entail the coLeqneuc 
that the property would pass mder a 
t tie paramount to that of the first n, r 
ehaser and that the re.sale was after "hi 
sale in execution ot the mortgage decree 

Time runs and with it follows change 
The provisions of 0. 21. Civil P P «' 
to re-sale in ease the balance of purchase 
money 16 not paid necessitate a delav oJ 
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•late of the first sale. The reasonable 
coastruction to place on R. 71 is that 
the re-sale should be within a reasonable 
time after the first sale and property re. 
sold should be substantially the same, 
and that any difference will not matter 
it the difference in the condition of the 
property or the title thereto is one which 
would occur in the ordinary course of 
things, having regard either to the nature 
of the property or the transactions in 
respect thereof having legal force at the 
date of sale or was brought about by the 
first purchaser’s default. 

It has been argued that the provisions 
lof R- 71 «.ro summary in their nature and 
iso should receive a very strict interpreta- 
ition. R. 71 only enacts the rule that 
the measure of damages in cases where a 
purchaser commits default is the differ¬ 
ence between the price at which he 
agreed to purchase and the price realized 
|at a re-sale. I do not think the rule 
•prevents the defaulting purchaser from 
jraising such objections as are competent 
to him nnder 0. 21, Civil P. C. to raise, 
lit is a principle of natural justice that 
!a per.son should be given an opportunity 
lof showing cause before an order adverse 
to him is passed and though R. 71 does 
not expressly provide for the issue of a 
notice to the defaulting purchaser, it is 
the duty of the Court to give him notice 
and to hear and decide on his objections 
before it orders execution to issue against 
:him. In all the cases decided under the 
old and the new Code the defaulting pur. 
chaser did appear and raise objections 
which were adjudicated upon by the 
Court, and he was held by the Calcutta 
and Madras High Courts to have a right 
of appeal. I need only refer to Bahoo 
Sooruj BitTcsh Singh v. Sree Kishen Doss 
(9). Baijnath Sahai v. Moheep Narayan 
Singh (o), Kali Kishore Deb Sarhar v. 
Guru Prosad Sukul (6), Amir Baksh 
Sahib V. Venhatachala Mudali (3). 

I do not therefore see any good reason 
for placing an unduly restricted inter¬ 
pretation on 0. 21, R, 71. Having 
regard to the fact that there is no war¬ 
ranty of title in the case of sales by 
Court (the maxim caveat emptor apply¬ 
ing) and that the purchaser cannot avoid 
the sale so long as the judgment-debtor 
has some interest, however small, in the 
property, the objections which the de¬ 
faulting purchaser can urge are practi¬ 
cally confined to those which can be 


urged in an application to set aside a sale 
under 0. 21, and proceedings under 
R. 71 are neither more nor less summary 
than proceedings under 0. 21 to set aside 
a sale. 

It was also argued that it was the duty 
of the judgment.debtor or the decree- 
holder to keep the title alive between 
the period of sale and confirmation and 
that as no tender was made of six lakhs 
the defaulting purchaser is not liable. 
As the sale was only of the right, title 
and interest of the judgment-debtor 
subject to the conditions in the agree, 
ment to re-convey on re-payment of sis 
lakhs, it is clear that the person to pay 
the six lakhs was the purchaser the 
price he pays being estimated with re¬ 
ference to the existing liability on the 
property. There was under the terms 
of the proclamation no duty on the 
decree.holder or judgment-debtor to pay 


six lakhs. 

With reference to the argument that 
the defaulting purchaser had no legal 
right to tender six lakhs as he acquired 
no title on 31at August, the last date for 
the tender, I think the auction-purchaser 
has an interest in the property which 
would make any tender by him valid. 
The position of a person between the 
date of sale and the date of confirmation 
is not that of a person who has only an 
agreement to sell in his favour, S. 65 of 
the present Code unlike S. 316 o o 
old Code vests title in him from the 
date when the property is sold, and no? 
from the'time the sale becomes absolute. 
It is, no doubt, true that the salew 
liable to be set aside either by 
under 0. 21. R. 89. or for 
want of title under 0. 21, Br- 9 ' 

but it does not follow that a pors 
under 0.21. R. 84. has 
to be the purchaser” by the o® (.be 
ducting the sale has no mt 

property sufficient to prevM 
or preserve the title from , - ^1 

The observations _ of their _ ^ 

the Privy Council to the 

Mathura Prasad Smgh (IW 
rights and duties of an auc 

13 from the date of sal® grounds 

I am of opinion that no vahd S 


— - ^ fyvi* nofe IDW^S 

xist in the present oas j.Jjq 

he defaulting purchaser lia ^ 

OSS arising from_fche_J_j^,j_— 

210 (p.o.;. 
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allow the Letters Patent Appeal and set 
aside the order of the Distnot Judge 
with costs in this and the lower Court. 
The District Judge will dispose of the 
application of the appellant with regard 
to the deposit paid by the respondent 
according to law. 

s.N./R.K. alloioed 
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‘ AnnuR Rahim and Bakewell, JJ. 

pellant. 

V. 

Bachv, Ghencliuramayya and otherfi— 
Plaintiffs-Respondents. 

Civil Misc, Appeal No. 1 of 1917. De¬ 
cided on 14th August 1917. against the 
decree of Dist. Judge Nellore. m Appeal 

o, 1882), S. 17-E... 

mint from artificial channels or tanks can 

be acquired by prescription. 

S. 17 implies that a right of easement m cou- 
nection with the use of water of artiacial chan¬ 
nels or of water derived from artificial tanks or 
pools can be acquired by prescription. tP 1025 0 2J 
(b) Easements Act (5 of 1882), b 17 
Water from waste weir flowing in defined 
channel-Easemenls can be acquired under 

^A^porson can acquire a eight of easement 
with respect to water which h discharged over 
the satplus weir of a tink and which flows there¬ 
from in a defined channel, li he has been using 
and enjoying the water for a sufficient length 
o£ time and as a matter of right as 1S 

T, V. Venhatitramti iiiiiir and I. H- 
Vaidyanatha Aiyitr—ior Appellant. 

K. Krishnasioami Aiyangur—lor Res¬ 
pondents. 

judgment.—The appellant is the 
owner of certain land, through which the 
water of a thnk belonging to another per¬ 
son flows in a defined channel on to the 
respondents' land. The case of the ap¬ 
pellant is that since the water that is 
turned into this artificial channel is what 
overflows the surplus weir of the tank m 
question, therefore no right of easement 
can be acquired with respect bo that 
water. It must be noted that the owner 
of the tank has not raised the question, 
but objection was raised only by the 
owner of the intermediate land through 
which water flows before reaching the 
respondents’ land. We think there iian 
'be no doubt that a person can acquire a 
right of easement with respect to water 
'which is discharged over the surplus 
jweir of a tank if he has been using and 
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enjoying the water for a sullicienfc longth^ 
of time iVnd ^ mattor o( nght, as laid 
down in tho Kasomonts Act. 

The learned vakil for tho appellant 
relied very strongly on Arkwright v. Ge!l 
(1) and Wood V. W.md (2). These cases 

enunciate tlie principle that if a person 
in using his own land jiumps out tlio 
drainago water and throws it over 
another’s land, tho person on wliose land 
the water is so thrown, cannot acquire 
an easement by proscription so as to ena¬ 
ble him to say to the person from whose 
land the water is allowed to come by 
way of drainage that he must be preven¬ 
ted from 90 altering the user of his land 
as will stop such drainage water flowing 
to the lower land. But as pointed out 
by Lord Abingor in Arkwright v. Gell 
(1), the water in that case was pumped 
and discharged by the owner of the do¬ 
minant land for his own convenience and 
for temporary purposes, and ho also ob¬ 
serves that the question would be differ¬ 
ent where the owners of intermediate 
land tried to intercept the flow of water 
so discharged. Reliance has also been 
placed on a ruling of the Privy Council 
iD Ramessur Persad Narain Singh v. 
Koonj Behari Pattuk (3), where their 
Lordships cited Wood v. Waud (is) with 
approval. The proposition laid down in 
Rane^enr Presad Narain Singhv.Koonj 
Behary Pnltuh (3) is to the effect that 
the right to enjoyment of water of an 
artificial channel or tank can be acquired 
either by grant or by some arrangement 

of that nature, bub that a grant may be 

presumed in a proper case. In fact m 
that case, their fiordships found that there 
was a grant of tho right to enjoyment of 
water discharged from a large artificial 
lake. Supposing this case applied there 
should be no difficulty in presuming a 
grant in the present case. 

S. 17, Easements Act, however, which 
is in force in this Presidency, implies 
that a right of easement in connection 
with the use of water of the artificial 
channels or of water derived from an| 
artificial tank or pool can be acquired by 
prescription, and this question has been 
settled, so far as this Presidency is con-, 

corned, by the decision in v. 

Virabhadra (4) which wehavenoh esit^- 

^ (1) L18391 6 M. & w. 203=2 H. & U. l7, 

(2) U8491 3 Ex. 748=18 L T Ex. 305. 

(8) 118791 4 Cal. G33=6 I. A. 33 (P. 0.) 

(4) 11884] 7 Mad. 680. 
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tion in following. The law laid down in 
that case has not, so far as we are aware, 
been doubted hitherto. The whole gist 
of iUe les-rned vakil’s argument is basod 
upon the fact that the water _ that flows 
on to the respondents’ land is what he 
called the surplus water of the tank. 
But there is a substantial difi'eronce bet¬ 
ween a case of this nature and the one 
that is dealt with in Arlcu right v. Gell 
(1). Here there is a tank which is fed 
by rain water as well as surface water 
from neighbouring lands, and the mere 
fact that the owner of the tank does not 
want more than a certain quantity of 
water and allows the rest to passthrough 
the surplus weir, does not suggest that 
nobodv else can acquire a right in con¬ 
nection with the water which is allowed 
to dow therefrom in a defined channel. 
Wo may further observe that the system 
of irrgation by means of connected tanks, 
which so largely prevails in thi= presi- 
denev, has been in existence from time 
immemorial and this is indisputable 
proof that the law in this Presidency is 
not as suggested by the learned vakil 
for appellant. We, therefore dismiss 
the appeal with costs. 

S.N./P.K. Appeal dismissed. 

A. I. R. 1919 Madras 1026 

Wallis, C. -J. andKrishnan, J. 

Vathiar Venkatachariar — Plaintiff— 
Appellant. 

V. 

P. Pojiappa Ayyengar and others^De. 
fondants—Respondents. 

Appeal Suit No. 223 of 1916, Decided 
on 12th February 1918, against decree 
of Sub-Judge, Tuticorin, in 0. S. No. 

^^afcivU^P- C. (1908), O. 22. R. 4 — Cross 

objection by deceased respondent — Legal 
representative’s name substituted— It need 
not be done again in appeal. 

The omission by an appellant to bring on re¬ 
cord the legal representative for a deceased res¬ 
pondent will not cause the abatement of the 
appeal if the latter, on his own initiative, has 
brought himself on the record in the memoran¬ 
dum of cross-objections filed by the deceased. The 
effect of the legal representative being added in 
the memorandum of objections is, in effect, to 
mal<e him a party to the appeal. 

The appeal and memorandum of objections 
are not disconnected and independent proceedings 
but are part of the same proceedings: Andrew 
V Aitken, (1889) 21 Ch. D. 176, Disl ; A. 1. R. 
1917 P. G. 166 (P.O.), Appl. CP 1027 0 2] 

(b) Civil P. C. (1908j, S. 9—Suit for right 
to office with emoluments attached lies when 
existence is proved— Essential of office is 


existence of duty—Voluntary service does not 
constitute office. 

A suit to establish a right to an office to which 
emoluments are alleged to be attached is maia- 
tainable, when the existence of the office as also 
the connexion between the office and the honour 
and dignities and perquisites is proved by cleat 
evidence: 36 I. C. 568, Foil. [P i028 C 1] 

To constitute an office, the one, if not the 
essential, thing is the existence of a duty or 
duties attached to the office which the office¬ 
holder is under a legal obligation to perform and 
the non-performance of which is visittd by 
penalties. The rendonug of a volnntary service 
cannot constitute an office. IP 1020 C-l) 

Plaintiffs sued to establish their right to recite 
prabandams or boly verses in a temple and iir 
the procession of a temple deity and a certain 
rank or precedence in such procession. They 
also claimed an injunction restraing defendant 6 
from receiving the teerthams and being ranked 
above them. The Court dismissed tbe^ suit as 
not being one of a civil nature, but disallowed 
defendant G’s costs. Plaintiffs appealed and 
defendant G filed cross-objections against the 
portion of the decree disallowing his costs. De¬ 
fendant 6 died pending the disposal of the ap¬ 
peal and the plaintiff appellant did not bring 
his legal representative on record withm the 
time allowed by law. but the latter brought him¬ 
self on record in the memorandum of objections. 
The appellate Court confirmed the Munsits 


}€Cr66' 1 . 

Held: (1) that the appeal did not abate by 
reason of appellant’s omission to bring the oe- 
;eased respondent’s representative on record, as 
be was on t^e record in the memorandum oi 
objections which is substantially the same pw 
leeding as the appeal; (2) that as *^®*® ”* 
obligatory duty on plaintiffs to 

bandam, the suit was oot cognisable by the ci 

3ourt under S. 9, Civil P. C. n • • 

V. Vencatachariar and K. 

Aiyangar —for Appellants. . 

T. Rangachariar and N.S . 

Iyengar —for Respondents, 

Krishnan, J.—This is an 

of 

;he decree of the Subordinate^ 6 „ 
Cuticorin, in Original Suit No.Ho ' 

iismissing the plaintiff s suit on 
(round that his claim was net o .-j 

latura under S. 9. Civil P.O. 

laving died, plaintiff ^ _ .-j his 

oealed to us against that deer 

earned vakil has strongly urg 
inding of the lower Court is wron^^ 

The plaintiffs’ ease, stated 
alaint, is that in the Adina 
ieraple in Alwar Tirunagari i 
Einnevelly District there is , 
jailed "Teertham or Teerthakar j 
if which they and others, m . 
aumber, are the office holders, 
duty of the said office holders , 
thePrabandam or Tiravoimou 
Vedas in the temple and in P . ^ jhO' 

the idol is taken in procession 
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Goshtii or group of Teerbhakars is formed, 
that special places are allotted to each 
of them in the temple for this purpose 
and that attached to this office as an 
emolument of it is the right to receive 
Teertham or holy water and Prasadam 
or holy food and some other small per¬ 
quisites in a fixed order of precedence. 
The rank of the plaintiff's family is stated 
to be the Uth in what is called the 1st 
oup group: considerable importance no 
doubt is attached to this rank by the 
parties. The plaintiffs complain that 
the trustees, defendants 1 to 5, have im¬ 
properly introduced into their group, 
in a place above theirs in rank, defen¬ 
dant 6 who has no right to ha there ac¬ 
cording to the practice in the temple and 
have thus illegally interfered with their 
rank or right of precedence. 

They do not complain that any portion 
of the Teertham and Prasadam which 
have to be given to them has been re¬ 
duced: but they ask the Court to declare 
that defendant 6 is not a Teerthakar 
officer and is not entitled to any place or 
Stanam and any honours as such officer, 
and to restrain him by an injunction 
from occupying such a place and re. 
ceiving such honours and the trustees 
from allowing him to do so. Both the 
trustees and defendant G have denied the 
existence of any such office and of any 
duties or honours attached to it and 
have pleaded that the suit was not main¬ 
tainable in a civil Court. They also 
alleged that defendant G was entitled to 
the rank given to him. 

Before considering the question whe¬ 
ther a civil right has been made out it is 
necessary to refer to a preliminary objec¬ 
tion to the appeal raised by Mr. Banga- 
ohariar, viz., that the appeal has abated 
under 0. 22, R. 4, Civil P. C. The facts 
in this connexion are these. Defendant 6 
was made respondent 6 in the appeal. 
He filed a memorandum of cross-objec- 
tions under 0, 41, R. 22, Cl. 1, for the 
costs disallowed to him; some time there¬ 
after ho died but the appellant took no 
steps to bring his legal representative 
on record; and the time for doing it has 
now expired. If the facts stood there, 
there would be no answer to the objec¬ 
tion. But defendant G's legal representa- 
tive, who is Mr, Rangachariar's client, 
applied in time to have himself brought 
on the record in the memorandum of 
orosB-objeotioDB and ha was added to 


the record as prayed. It is argued that this 
did not make him party to tlio appeal. 
Mr. Rangacliariar contends that tbo api)oal 
and the memo, ofcrois-ohjections are two 
distinct and independent proceedings and 
therefore the addition of the legal repre¬ 
sentative to the latter will not save the 
former from abating. He refers to tlie 
facts that the memorandum of objections 
has to be stamped .as an appeal and that 
under 0. 41, R. 22, Cl. 1. the withdrawal 
of the appeal does not aU'ect the hearing 
of the memorandum of objections as sup- 
porting his contention. He also relies 
on the case of Andrew v. Ailken (l). 
R. 22, Cl. 1, itself furnishes the answer 
to this argument. That rule requires 
that a person sboiild he a respondent in 
the appeal before ho can file my cross- 
objections or be heard on them. It fol¬ 
lows therefore that when the legal re¬ 
presentative of respondent 0 was allowed 
to corao on the record in respect of the 
memorandum of objections he was in 
effect made respondent in the appeal and 
there can, consequently, be no abatement 
of the appeal on the ground alleged. 
Moreover the Privy Council has recently 
laid down broadly in the case of Brij 
Indar Singh v. Lala Knnshi Ram (2) 
that the introduction of the legal repre¬ 
sentative of a plaintiff or a defendant for 
one stage of a suit is an introduction for 
all stages. Applying this principle to 
appeals, the preliminary objection must 
fail as the appeal and the memorandum 
of objections are only parts of the same 
proceedings. There is no force in the 
argument that they are two disconnected 
and indepondont proceedings. The Eng¬ 
lish case cited is easily distinguishable, 
as it refers to a suit and a counter-claim 
which is treated as an independent suit 
tried with the first suit. The prelimin¬ 
ary objection must therefore be over¬ 
ruled. 

Turning now to the main question in 
the case, it is clear from the plaint itself 
that the claim refers to a religious hou- 
our which consists of receiving Teertham 
and Prasadam in the temple, in a certain 
order of precsdence. The claim is there¬ 
fore prima facie not one of a civil'nature. 
But plaintiffs have tried to bring it with¬ 
in the explanation to S. 9, Civil P. G.. 
by alleging that it is attached ae an 

^1) (18821 21 Oh.D. 176=51 L. J. Ch. 784. 

(2) A I. R. 1917 P. C. 166=46 Cal. 94=42 
I. C. 43=44 I A. 218 
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omolutneot to a reiiL|iou 3 oQice. It is 
coiice'lel l)y the learned vakil for the ap¬ 
pellant that unless he establishes this, 
his suit must fail. This High Court re- 
cently held in the case of Thirimalai 
Alwar Aiyajigar v. Srinivasachariar 
Swaminal (y), that on an examination of 
the previous authorities on the subject, 

in a case like the one before us: 

“ the existence of the office to which the emolu¬ 
ments claimed are said to attach must be proved 
and so must the connexion between the office 
jand the honour and dignities and prequisites 
claimed be established by clear evidence.” 

Accepting this statement of the law, 
we have to consider whether the plain¬ 
tiffs have established on the evidence in 
this case the two above-mentioned posi¬ 
tions they are bound to establish. The 
first question then is whether there is 
such an office as the Teertham office in 
this temple. It is clear that, to con¬ 
stitute an office one, if not the essential, 
thing is the existence of a duty or duties 
attached to the office which the office 
holder is under a legal obligation to per- 
form and the non-performance of which 
may be visited by penalties such as sus¬ 
pension, dismissal, etc. The rendering 
of any voluntary service cannot of course 
constitute an office. Ordinarily temple 
offices have substantial emoluments at¬ 
tached to them in the shape of income 
from inam lands and money payments; 
and though the absence of such emolu¬ 
ments is not necessarily byitself evidence 
of the non-existence, it makes it neces¬ 
sary to scrutinize carefully the evidence 
for its existence. Admittedly there is 
no emolument of any value attached to 
the so-called Teertham office. Plaintiff 
alleged that the duties of a Teertham 
office are to recite the Prabandam and 
the Vedas on stated occasions. Though 
the Teertbakars do recite Prabandams 
and Vedas the evidence does not establish 
that they are bound to do so as a matter 
of obligation. 

It may be mentioned that among the 
Teertbakars there are some 5 or 7 in 
number, who are called Adhypakamdars, 
whose special duty it is to recite these 
Prabandams and they are remunerated 
by inam lands given to them. They 
are what may be called the official re¬ 
citers in this temple. Plaintiffs are 
not such Adyapakaradars. It is there¬ 
fore very unlikely that there would 
hp anv other u^^rau^rate^ office 

f3j L1916] 38 I. C. 568. 
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holders for doing the same duty. It 
should also be remembered that it is not 
merely the Teertbakars that recite the 
Prabandams but all Vaishnavites present 
join in the recital. The only difference 
between the outsiders and the Teertha- 
kars, as shown by the evidence is that 
the Teertbakars have special places al¬ 
lotted to them in the temple tostand and 
recite and they are given the honour oi 
Teertham and Prasadam before the outsider 
gets them and they have what is called an 
"Arulapad” that is their names are called 
out by the Archaka in a certain order 
when if present they have to respond by 
saying "Nayinde” meaning I am here.’ 
This does not seem to show that they are 
anything more than a recognized and 
privileged class of worshippers who are 
shown special consideration by having 
places allotted to them in the temple 
and by being given the honours before 
the ordinary worshippers in an order of 
precedence fixed by the usage of the 
temple. Plaintiffs’ own witnesses who 
are mostly Teertbakars admit that no 
duties are attached to the position of 
Teertbakars and no penalty has been in¬ 
flicted on any one of them for not recit¬ 
ing Prabandams. This evidence corro¬ 
borates that of the defence witnesMS to 
the same effect. P. W. 1 says: II I 

do not do my duty (i. e.. reciting) no h- 
ing could be done against us by the 
temple.” Second witness says tbedny 
of the office is the getting of Teertham 
and Viniyogam; there is no other on 
The third witness confesses that he does 
not know the Prabandams and has nev 
recited them though he was always ge 
ting the Teertham like the others a 
that be has never been asked to exp 
his conduct or been punished for i 
the last 30 years. The fourth wi n ^ 
who is a cook says that though be 
Teerthakar he knows very ^ 
Prabandam and has never^ reel 
but he has always been getting bJS 
tham. D. Ws. 3. 4, 5 and U sW " 
same thing and two of them, 
and 5 are Teertbakars. , . »h 0 n 

Suit No. 7 ot 1877 one of thejbm 

Teertbakars examined as the 
W. 6 and who is now dead staieo 

gorically that as a Teerthakar 

duties to discharge in bbe o holder® 

Ex. 25. There is a list aefen® 

in this temple produced by 
dants. Ex. 26. in which there is n® - 
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tion of any Teerthara office. Perhaps 
much reliance should nob be placed on 
this exhibib as it was produce! at a late 
stage of the case and is not free from 
suspicion. Ex. 2, a document of 1817, 
contains the list of persons who are re¬ 
cognized as entitled to Teerthara and Pra- 
sadam in tins temple. There are in it a 
number of persons who are not office 
holders at all in the temple. As against 
all this evidence on the defendants’ side 
the learned vakil for the appellant has 
been able to call our attention only to 
one statement in cross-esarainution of 
D. W. 7 and to one document Ex. C as 
in his favour. The witness says that the 
Teerbhakars recite Prabanclam and that 
it is their duty. It is not clear in what 
sense he used the word duty. It may 
be said in a general way that it is the 
duty of all persons present to recite the 
Prabandams if they can bub that does 
not show that legally enforceable duty 
exists. The witness is not an important 
man and his evidence is of little value. 
Ex. C is a petition submitted by certain 
Teerbhakars in 1870 bo the Dharmakartha 
to exclude a convicted Teerthakar from 
joining their assembly. In it no doubt 
they describe themselves as persons 
who perform Kainkaryam or ser¬ 
vice in the temple. The statement is 
not of much value in these cases as in a 
way the Teerthakar were doing some 
work in the temple by reciting tlie holy 
verses but it is a dilloront thing to say 
that it was an obligatory ilufcy. If tliere 
is such an office as plaintiils claim it 
would have been easy to give cogent evi¬ 
dence of it. On the evidence as set out 
it must be held that plaintiffs have not 
made out the existence of any obligatory 
duty on the part of the Teerbhakars or of 
any office called the Teortham office. 

On the next branch of the case viz., as 
to the connexion between the honours 
claimed and the position of the Teor- 
thams we have been referred to a state¬ 
ment in a petition in 1902 by the^ whole 
body of the Teerthakars the appellant 
himself being a party to it that "there 
is no connexion whatever between the 
said Vrithi" (that is the work of reciting 
the Prabandam and the Vedas) "and the 
Teertham and bononrs." This is strong¬ 
ly E^aiost the plaintiffs on this part of 
the case and it has not been satisfactorily 
explained. On a previous occasion when 
the existence of the Teertham office and 


the connexion of the honours with it was 
asserted tlioy wore deniol and both were 
found against by the Subordinate Judge 
and by this Court. See Exs. 27 (o) and 
27 (e). No successful assertion of the 
right now claimed by the plaintiffs has 
ever been made up to date. The exis¬ 
tence of the Teertham ollice and the con¬ 
nexion of the honours with it must 
therefoiebe held not to bo proved and 
the appeal fails in consciiuenco and it 
must be dismissed with costs. 

Wailis, C. J. —I entirely agree both 
as to the law to be applied and the ef¬ 
fect of the evidence. 

Jwhjment in the Memorandum of objec¬ 
tions. 

Wo allow the memorandum and award 
the representativeof defendant G his costs 
of the suit which were disallowed by the 
lower Court and also the costs of the 
memoramlum of objections. 

S.N./n.K. Appeal disjnissed. 


A. I. R. 1919 Madras 1029 
Abdur Rahim and Oldfield, JJ. 

Lakshmiuarayana To,niri —Appellant. 


V. 

Ramachandra Tantri —Respondent. 

Appeal Nos. 357 of iQlGaodOof 1917, 
Decided on 1st October 1917, against de¬ 
cree of Dist. Judge, South Canara, D/- 
13tli September 1910, in 0. S. No. 3 of 
lOlG. 

(a) Civil P. C. (1908), O. 32, R. H-Princi- 
plei of 0. 32, apply to reference to arbilra- 
tion. 

The principles 0, 32, R. 11, apply to rofor- 
to arbitration mido out of Court. 

tP 1031 C 1] 

(b) Civil P. C. (1908). Scb. 2. Para. 15- 

Reference by guardian —Guardian negligent 
—Award can be set aside. 

Where tbc guardiau of a minor, on wbo^ie be* 
half a reference was made to arbitration, has 
been grossly negligent or bas acted fraudulently 
in conducting the proceedings before tbe arbi¬ 
trators, it is open to tbe minor to impeach the 
award by a suit instituted through a guardian or 
when be attains majority: Hoghton, In re, 
Eoghion v. Fiddey, (1874) 18 Appl. 

IP 1031 0 11 

(c) Civil P. C. (1908), Sch. 2. Para. 21- 
Objection on minor's behalf is ground for 
refusing to file award. 

The Court may also refuse to die tbe award on 
objection taken on behalf of tbe minor. 

tP 1032 0 1] 

(d) Civil P. C. (1908), 0.32, R. U and 
Sch. 2, para. 15—Reference by guardian re¬ 
voked—Award cannot bind minor—Arbitra¬ 
tors must see that minor is represented. 

Where a reference on behalf of the minor is 
revoked by tbe guardian and tbe arbitrators 
nevertheless proceed with tbe reference, it is tbe 
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duty cf the guardian to watch the proceedings on 
the minor’s behalf, and any award passed bind¬ 
ing the minor without his being duly represenied 
is liabl? to bo vacated at his jnstauce. It is the 
duty of the arbitrators to soe that the minor is 
pronerlv represented. 

(e) Civil P. C, (1908), Sch. 2, Para. 15— 
Award is not invalid merely because it is 
not shown to be for minor's benefit. 

Per Abdar J.—An award cannot be 

said to be ipso facto invalid because it is not 
shown to be advantageous or beneficial to the 
minor: 11 L C. 4S1; 19 Cal. 33i. not Appr. 

LP 1030 C 2] 

(/) Civil P. C. (1908), Sch. 2, Para. 15- 

Otberwise invalid" includes award where 
minor was not represenied. 

An award that is invalid under the law govern¬ 
ing minors, as where it is passed on a reference 
out of Court withoui. the minor being duly rc” 
presented, coraes within tho exocession ‘or other¬ 
wise invalid’ in para. 15 (c) of Sch. 2, and the 
Court can, for that reason, set aside the award. 

[P 1031 C 21 

(g) Civil P, C. (1908), Sch. 2, Paras. 14 and 
15—Void and voidable awards—Awards li¬ 
able to be set aside under para. 15 are not 
void but voidable awards. 

There is no distinction between void and 
voidable a-.vards so far as para. 15, Sch. 2, is 
concerned. The rule itself states the circum¬ 
stances under which an award becomes void in 
cases dealt with in para. 14, suggesting that 
awards which can be set aside under R. 15 are 
not to be treated as void awards. [P 1031 C 2] 

(h) Civil P. C. {1908), Sch. 2, Para. 15- 
Term otherwise invalid" includes all cases 
of invalidity on other grounds than those 
mentioned. 

The words ‘or otherwise invalid’ in para. 15(c) 
of Sch. 2, are not ejusdem generis with the other 
cases mentioned in the clause, but are meant to 
include all cases of invalidity on grounds other 
than those mentioned. [P 1032 0 2] 

(i) Civil P. C. (1908). Sch. 2, Para. 21- 
Court must be satisfied about validity of re- 
ference—Benefit of minor can be inqured in 
the connexion. 

Per Oldfield, J.—Under .para. 21 (1), Sch. 2, 
the Court must be satisfied that the matter has 
been referred to arbitration and must therefore 
inquire into the validity of the reference. In 
such inquiry the question of benefit to the minor 
can be raised. [p i033 C 1] 

(i) Civil P. C. (1908), Sch. 2. Para. 15 (1)- 
Minor not represented—Award should be set 
aside under para. 15 (1) as for misconduct, 

An award passed on a reference out of Court 
binding a minor who was not in fact represented 
in proceedings before the arbitrators, should be 
set aside under para. 15 (1) of the Schedule as 
for the arbitrator’s misconduct. [P 1033 0 2] 

(k) Civil P. C. (1908), Sch. 2, Para. 15— 
Failure to give opportunity to parties to re¬ 
present their case amounts to misconduct. 

An arbitrator fails in bis duty and is guilty of 
misconduct if he does not secure for each party 
an opportunity to present his case, and he 
should even go beyond strict legal requirements 
to do so. [p 1033 0 2] 

(l) Civil P. C. (1908), Sch. 2, Para. 15—Pro¬ 
ceedings should be adjourned to get proper 
representation of minor—Arbitrator should 


refuse to act in case where no representa¬ 
tion is possible. 

An arbitrator should refrain from passing an 
award, so long as he is deprived ofthepowsrto 
give a just one, and shou'd either adjourn the 
proceedings in case a change in the representa¬ 
tion of the minor is probable, or, ifoneisnot 
probable either generally or within the time, If 
any, fixed for the award, he should refuse to act, 

[P 1033 0 2)’ 

K. Y. Adiga and K, P, Lakshmana 
Rao—ior Appellant, 

B.Sitarama Rao —for Respoadaab. 

Abdur Rahim, J.— This appeal arises 

in a suit to file an award and is preferred 
by defendant 2, who is a minor repre¬ 
sented by his mother the other parties 
being the defendant 1 his father and the 
plaintiff the brother of defendant 1 and 
uncle of defendant 2. All these three 
persons were members of an undivided 
Hindu family, and the arbitration was 
sought for the purpose of partitioning 
the properties between the plaintiff on 
the one hand and defendants 1 and 2 on 
the other. The very next day after the 
submission defendant 1, who was acting 
as the guardian of defendant 2, gave 
notice to the arbitrators revoking the 
submission; thereafter be did not ap¬ 
pear at ail in the proceedings and the 
arbitrator proceeded to make the parti¬ 
tion no one being there to jvatch the 
proceedings on behalf of defendant 2 and 
to protect his interests. It has been 
held that the revocation by defendant 1 
was not justified and the question for 
decision therefore is whether thefaiioro 
of defendant 1 as guardian to condact 
the case of defendant 2 before the arbi¬ 
trator which in my opinion amounted to 
gross neglect of his duty is sufficient to 
vitiate'the award. I am clearly of opinion 
that the contention of the learned vakil 
for the appellant that an award is ipw 
facto invalid if it cannot be shown to ha 
beneficial or advantageous to the minorl 
is not sustainable. 

I am not clear that the learned Jndge 
in the decision in In the matter of 
Kissen Sett v. Eurrololl Sett (l) 
down any such proposition. At any ras 
I agree with the view of the law as pro¬ 
pounded in Ramji Ram v.SaligR^^^ ' 
on this point. Nor ami 
the contention of the appellant t 
defendant I’s interest in the 
proceedings was adverse to ^ 
minor and the sn hTni”^^"" ^as 0 * 9 —. 

1 [1892] 19 Cal. 334. 

2 [1911] 111. 0. 481. 
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that ground. No doubt one oi the ques¬ 
tions which the arbitrator had to deal 
with was whether certain debts incurred 
by defendant 1 were binding, but that 
question was not raised between defen¬ 
dant 2 and defendant 1, but only between 
the plaintiff on the one side and defon- 
dants 1 and 2 on the other and the 
decision of the arbitrator has in no way 
concluded that matter between defen¬ 
dant! and defendant 2. Onthemainques- 
ition there can be littledoubtthatit would 
ibe open to the minor by a suit instituted 
[either through a guardian or when he 
attains majority to impeach the award 
if he can prove that his guardian bas 
been grossly negligent or has acted 
fraudulently in conducting the proceel- 
ings before the arbitr.itor. There can be 
modoubt tliata decree may be impeached 
where tliere has been negligence on the 
part of the next friend in the conduct of 
the plaintiff’s case, and it is stated by 
Vice-Chancellor Malins in Boghton In re 
Boghton v. Fiddey (3); . , • 

“The question which I have to decide is 
whether this infant on whose behalf a decree 
was takea by cooseQt in 1867 is to suffer by anj 
negliBenco or want of knowledge on the part of 
bet then next friend. I am clearly of opinion 
she cannot be called upon to endure that incon¬ 
venience. The proposition that an infantof tender 
year may have her whole fortune wrecked by 
the neglect of her next friend is so •monstrous that 
I cannot pay attention to it. She is entitled to 
have a next friend who is diligent and who will 
protect her interests.’’ 

See also Lflffa Sheo Churn LaU'.tiam. 
\nandan Dohey (4). It is unfortunate 
,tbat there is no provision m the Oivii 
Procedure Code which makes it incuin* 
bent on the arbitrator where a reference 
has been made out of Court to see that 
the case of the minor is in the hands of 
a proper guardian similar to that laid 
down by 0. 32, R. 11. with respect to the 
Court. I think the proposition laid down 
by Vice-Chancellor Malins is equally 
applicable to the proceedings before an 
arbitrator. This has hardly been dispu- 
ted before us. The argument which is 
used to uphold the award is that the 
Court can refuse to file an award only 
on the grounds mentioned in Sch, 2 of 
the Code R. 15, 14 etc., and that though 
a separate suit may lie the same objec¬ 
tions to an award which would justify 
a suit are not available to the minor 
when the aw ard is filed and sought to 

(8) [18741 18 Bq. 673=48 h. J. Cb. 768. 

(4) [18963 22 Cal. 8. 


be made a docroo of Court under tliO 
special piocoluro proviilol by rfeb. 2. 
If this argument were accepted it would 
follow that where ail award which allocts 
a minor is invalil liotau^io of the fraud 
or neglect of tiio gu'.r.iiaii in tlio conduct 
of the arbitration prucoedings the Court 
is bound to i<a5.s a decree in tlie tei iviS 
of the award although the noxt day it 
would he set asi.lo by a suit on the very 
same allegations. Unl-^ss one is com¬ 
pelled by clear words of the Statute one 
would not countenance such an interpre¬ 
tation of the law. Rule 15 says; No 
award shall be sot aside except on one of 
tlie following grounds " be it noted that 
this does not seem to ho couliusid merely 
to objections to filing an award, but is 
wide oiiough to cover suits to set asivlo 
an award inclu';ling those mentioned in 

Cl. (c) whicii runs as follows; 

"the award having bci'ii made iiftcc the 
of all order by tlie Court '•iipet^’Oding the arbitra-j 
tiou and proceeding v.ilh the .«uit or after 
expiration of the period allowed by the Court oa 
being otherwise invalid.” I 

Tbophraso ' or heingotherwiseinvalid i 
was for the first time introduced into| 
the new code and it seems to me that ibj 
is wide enough to cover such a case as 
this. If an award is invalid under the, 
law governing minors, I see no difficulty, 
why such invalidity is not included in^ 
these words. It was suggested that in-l 
valid” means "void” and an award which 
an infant could get set aside would only 
be voidable, but I do not think tliat there 
is any substance in this distinction. If 
a party does not choose to get rid of an 
award even in cases falling under Cl. (o) 
it would be binding on him, and there 
seems to be no sense in tlie distinction 
between void and voidable awards so far 
as E. 15 is concerned. In fact, tliat rule 
itself states tho circumstances under 
which an award becomes "void ' in cases 
dealt with in R. 14, suggesting that 
awards which can be set aside undorj 
R. 15 are not to be treated as void: 
awards. 

Then it was suggested that we must 
read the words "or being otherwise in¬ 
valid” as ejusdem generis with the other 
cases mentioned in Cl. (c), that is to say. 
it would only apply to cases where an 
award is bad on grounds like want of 
jurisdiction. It soems to me that those 
words do not call for an ejusdem generis 
interpretation, but are meant to include 
all oases of invalidity on grounds other 
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livin tho 30 mentioned. This view seems 
to have the support of a Full Bench de¬ 
cision of the Allahabad High Court in 
LutdWiiii V, Lnchiya (5), where Richards 
C. -T., says: 

■'ft seems to me that it was the clear inten¬ 
tion of the legislature by this amendment of the 
Code that objections to the award on the ground 
of invalidity from any cause whatever would be 
decided by that Court and by no other Court.” 

This passage might also suggest that 
the only remedy of defendant 2 to the 
suit would be under R, 15, Sch. 2 and 
not by a separate suit. But it is not 
necessary in this case to consider whe¬ 
ther that general proposition is correct. 

It is argued by Mr. Sitarama Rao in 
support of the lower Court’s order that 
it has not been shown that defendant 1 
as the guardian of defendant 2 was, in 
fact, negligent in the conduct of the case 
of defendant 2 before the arbitrator. 
But ho was not justified in rescinding the 
submission and when he found that the 
arbitrator proceeded with the arbitra- 
tion, it was bis duty to appear and watch 
the proceedings and put forward the case 
of the minor before him. This is not 
one of those cases in which there may 
be a question whether the minor had a 
good defence or not, if a minor lias uot a 
good defence to a suit it is undoubtedly 
not the duty of the guardian to incur 
unnecessary costs in defending the suit. 
'The very nature of the arbitration pro¬ 
ceeding is ordinarily suc’i that every per¬ 
son having a claim would be interested 
in seeing that the partition made by the 
arbitrator is just and fair. In this case 
fcho minor alleges that by the partition 
he has been prejudiced. I am of opi¬ 
nion that the appellant has a valid ob¬ 
jection to any decree being passed on the 
^award. 

Having regard to the nature of the 
award which is one for partition, the 
proper order to be passed is that the suit 
must be totally dismissed. As regards 
costs, since it was the conduct of defen¬ 
dant 1 that led to the award being 
treated as invalid, I would make him pay 
the costs of defendant 2 in this Court 
and in the lower Court. The plaintiff- 
respondent will bear his own costs 
throughout. 

Oldfield.J .—This is an appeal against 
an order of the District Judge, South 
Canara, under S. 21, Sch. 2, Civil P. 0.. 

(5) A. I. B. 1914 All. 446=21 I. 0. 989=86 
All. 69. 


filing an award, and against the decree 
passed in its terms. We have to deal 
only with the order, since no indepen. 
dent objection has been made to the de. 
cree. The arbitrators were asked to 
make a partition of family property bet¬ 
ween plaintiff and defendant 1 brothers, 
and defendant 2, minor son of the last 
mentioned, the present appellant. The 
first objection to the award is that on 
defendant 2’s behalf there was no valid 
submission to arbitration, defendant 1, 
who acted for him, having an interest 
adverse to his in the proceedings, be¬ 
cause an important question in them was 
wliether defendant 1 had incurred cer¬ 
tain debts as manager of the family and 
whether he or its members, including de- 
fendant 2, were liable for them. Bntthe 
partition, it was not disputed before as, 
was of the family properties between the 
plaintiff on one side and defendants! 
and 2 on the other and the interest of 
the two last mentioned was identical in 

it, to establish the liability of the family 
and make a portion of the debts recover¬ 
able from the plaintiff instead of the 
whole being recoverable from defendant ! 
primarily and defendant 2 secondarily in 
virtue of his sonship. 

It is urged next that the lower Court 
should before filing the award have con* 
siderod whether the submission to arbi* 

tration under the award itself were ad¬ 
vantageous to defendant 2. As regards 
the latter there is so far as we have been 
shown, only one authority in aupporf' ® 
defendant 2*3 claim, Bomon Fisseft Sfitf 
V. Hurrololl (l), and its weight is small, 
since it is the decision of a single Ju^® 
in an uncontested case. It is 
possible to consider whether the 
as distinguished from the submissionA 
advantageous to the minor 
without a discussion of the merits of . 
questions referred which would be in¬ 
consistent with the principles of ^ i* 
tration procedure; and it was held 
Balaji V. Nana (6), following Jd?®” 
Nath V. Ma7inu Lai {7), that ^ 
reference was not impugned, the 
was bound to pass a decree in k 
the award, if there were none ® g. 
jeotions specified in the Code to doing * 
I accordingly turn to the 
the reference itself was disadvan 8 . 
and therefore invalid. Under _—- 

~ 6) [1903] 27 Bom. 287. 

7) [1894] 16 All. 231. 
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Soh. 2, Civil P, C., tho Court must be 
satisfied that the matter has been re¬ 
ferred and, no doubt, must therefore in¬ 
quire into the validity of the reference. 
There is then authority in the first of 
the two last mentioned cases, which I 
should be inclined (if necessary) to fol¬ 
low, for the view that tlie question of 
benefit to any minor concerned can be 
raised in such inquiry. See also Ramji 
Ram V. Salig Ram (2). But it is un¬ 
necessary to pursue the matter further 
because the objection to the reference, as 
distinguished from the award, on the 
ground of disadvantage to the minor de¬ 
fendant 2 has not been taken in the 
grounds of appeal here and was not so 
far as appears, taken in the lower Court: 
and I am not prepared to condone the 
omission and dispose of the point on the 
materials on record, because it is emi¬ 
nently one which should be stated expli¬ 
citly with a clear specification of the 
matters in respect of which disadvantage 
to the minor was to be feared. It may 
be added that no attempt at such speci¬ 
fication was made in the argument be¬ 
fore us. 

The next objection is more important. 
Defendant 1 the day after he consented 
to the reference revoked his consent and 
no suggestion has been made that this 
revocation was legally effective. Sub- 
sequently he did not attend tho arhitra- 
tion proceedings, although as regards him 
personally the arbitrators fully complied 
with their duty because they did not 
proceed or place him ex parte until they 
bad given him notices of their intention 
to do both. Bub as throughout defen¬ 
dant 1 appears to have acted also as the 
guardian of defendant 2, the decision to 
proceed ex parte affected both; and the 
proceedings took place and the award was 
passed without any person attending to 
protect the latter's interest. It is con¬ 
tended that in these circumstances the 
award should be set aside either under 
S. 15(1) on account of the arbitrator's 
misconduct or under S. 15 (3) as "other- 
wise invalid." 

As I shall accept the first of these con¬ 
tentions, I need not consider whether tho 
general words "otherwise invalid" cover 
all conceivable grounds, other than those 
already specified, on which an award 
might in proceedings of any description 
be set aside or only grounds ejusdem 
generis with those specified in S. 15 (3). 


Turning to S. 15 (l), I observe first with 
reference to LnUa SJico Churn Lul v. 
RamnaiuJnn Dohey (4), a decision which 
has been followed in various unroported 
cases, that if defendant I's conduct 
had occurred in proceedings before a re¬ 
gularly constitute! tribunal, it would 
have justified the siibseiiuont vacation of 
any decision passed adversely to the 
minor he ropresented, since there is no 
suggestion that he absented liimsclf on 
consideration of the merits of the case or 
because be could have had no contention 
worth advancing with reference to them; 
and next with reference to 0. 32, R. 11, 
that the Court would have been bound 
to be vigilant in the minor's interest and 
after removing defendant 1 for his failure 
in bis duty, to appoint another guardian 
in his stead. 

Are arbitrators acting, like those here 
in question, on a reference without 
the Court's intervention under that or 
any similar duty and is their failure 
to perform it misconduct? No autho¬ 
rity directly in point has been shown 
us. But generally arbitrators will fail 
in their clear duty and be guilty of 
misconduct, if they do not secure for 
each party an opportunity to present his 
case: and according to English authority 
they should even go beyond strict legal 
requirements in order to do so. Cromp¬ 
ton & Co. and Mohan Lai (8), Gladivin 
V. Chilcote (9), Haigh v. Ilaigh (lO) and 
Whatley v. Morland (11). The principle 
involved is one of substance and the case 
of a minor, such as that before us is not 
one. in which it should bo relaxed. True, 
arbitrators cannot like a regularly con¬ 
stituted Court, protect his interest by 
removing the defaulting guardian and 
appointing another in bis stead. But 
their duty may fairly be taken to be to 
refrain from passing an award, so long as 
they are deprived of the power to pass a 
just one, and either to adjourn the pro¬ 
ceedings in case a change in the rejiresen- 
tation of the minor is probable, or if one 
is not probable either generally or with¬ 
in the time (if any) fixed for the return 
of the award to refuse to act. In the 
present case the arbitrators' failure in 
t his d ut y amo unted, in ray opinion, to 

(8) A. I. R. 1914 Cal. 770=41 ,Csl. 818=26 

I. C. 391. 

(9) [16411 9 Dow. P. 0. 650. 

(10) 11861) 31 L. J. Oh. 420=3 De. G. F. & J. 

167. 

(11) [1884] 2 Cr. & M. 847=2 Dow. P. 0. 249. 
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misconduct and on this ground their 
uvard must l^c set aside. 

This entails that the appeal should be 
allowetl. the lower Court’s decision being 
~6l aside and the petition beingdismissed. 

I agree with the order proposed by nay 
learned brother as to costs for the reason 

he gives. . 

S /R.K. Appeal allowed. 

A. I. R. 1919 Madras 1034 

Oldfield and Sadasiva Aitar, JJ. 

Sivanarasa Reddi and another Plain¬ 
tiffs—Appellants. 

V. 

Dorai.^anii Reddi and awof/ier““De¬ 
fendants—Respondents. 

Second Appeal No. 3/2 of 1917, De¬ 
cided on 21st February 1918, against 
decree of Temporary Sub. -Judge, Cudda- 
lore, in Appeal Suit No. 7 of 1915. 

Cosharer—Collection of rent — Contribu¬ 
tion—Cosharer collecting rent must be deem¬ 
ed to be doing itforall-In suit for contri¬ 
bution defendant can claim set off of share 
of rent collected towards peishcush. 

Plaintiffs owned a three-fourths share in a 
mittb and the defendant owned the remaining one- 
fourth share. Plaintiffs paid the peisbcush and 
sued defendant for the share of the peisbcush 
paid by them which he was bound to pay. The 
defendant pleaded that plaintiffs were bound to 
give him a fourth of the amount of rent collected 
and he claimed a set-offofsuchamountasagainst 
his share of the peisbcush. The plaintiffs con¬ 
tended that the total amount collected by them 
did not exceed their share of the rent and that 
defendant was bound to meet the common charge, 
viz., tho Government revenue: 

Held, that tho plaintiffs should be deemed to 
have made the collections on behalf of all owners 
each co-owner being entitled to his fraction in 
that amount in proportion to his share and that 
defendant was, therefore, entitled to the set-oC 

claimed. , 

Per Sadasiva Aii/ar,Where aoo-sharet ex¬ 
pressly intends to collect rents for bis own share 
alone and is paid by the tenants expressly for 
that share, he must be deemed to have collected 
his own share and not for all the co-owners. 

CP 1038 Cl, 2] 

I*. M. Bamachendra Aiyar, T. M. 
Kr.ishnaswami Aiyar and N. A.Krishna 
Aiyar—tor Appellants. 

T. Rangachariar and C. Padmanahha 
Iyengar —for Respondents. 

Oldfield, J. —Plaintiffs 1 and 2appel- 
lants, with plaintiff 3 sued defendant to 
recover his share of the peisbcush they 
had paid on the Mitta which all own in 
common, defendant’s interest being one- 
fourth. The defence was that plainiffs 
had collected from the tenants sufficient 
to cover what they paid for defendant in 
addition to what they were entitled to 


retain as their own share of the colleo* 
tions; and the issue between the parties 
relates to the manner in which the col¬ 
lections should be apportioned, plaintiffs 
contending that as co-owners they are 
entitled to ail they may collect op to a 
sum equal to three-quarters of the total 
demand of the estate; defendant, as his 
case was put forward in the lower appel- 
late Court and finally here, that they are 
entitled to retain only three-quarters of 
their total actual collections and must 
hold the balance in trust for him and cre¬ 
dit it against the amount they have paid 
out on his behalf. 

Of these methods of calculation that 
proposed by plaintiffs is evidently open to 
the objection, regarded by the lower 
appellate Court as decisive, that it ad¬ 
mits of one side collecting its share of 
the rents from the solvent tenants and 
leaves the other to collect at excessive 
trouble and expense from the insolvent 
and recalcitrant, But plaintiffs have 
founded their contention on their alleged 
right as co-tenants to any enjoyment p 
the common property which does not 
involve their receipt of more than tneir 
just share of the profits realisable rom i 
or the ouster of the other co-tenants; ana 
this is supported by reference to 
Indian and two English oases, in 
it is contended, the law applicab e 
co-tenants before us is laid down. 

The first of these, M 

V. Ambalavana Pandara Sanna ' 
no doubt dealt with collection oi 

and it was said that tfUftteoante* 

‘‘not only was the kattalai, as one o 
In-common, not bound to pay over 
(the other) a moiety of what Jt w gj- 

tha raiyats, so long ae such g-inat the 

ceed its proper share, but in an and 

Kattalai to account for its receipts 
above what it was entitled to, i ,. (ba 
mutt distinctly to allege and show 
kattalai’s receipts did in fact exceeo 


;ut the judgment proceeded : 

averment of that hind hay ng 
no proof in support of it having beeno 

>uit" . -i. as tbs 

,ught on an agreement, no 

brict Munsif treated it, foj -^gtances 
cessarily failed." The oiro 

e'lieculiar and it 
)rd that not only was the _ • 

account, but the katta ai 
iering pattas and P«saniawy 
( only its half share. ^ 


[1904] 27 Mad. 465. 
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English authorities referred to, includiog 
Kennedy v. DcTrofford (2), X deal later. 
The material fact is that the Court refer- 
red to the share of receipts, not of 
demand; and this is in defendant's favour. 
The other Indian decision Mahesk Na. 
rain v. Nowbat Pathah (3), relied on as 
supporting plaintiffs, can, in my opinion 
be distinguished. The dispute was bet¬ 
ween one co-tenant of a quarry and a 
lessee under another, the lessee’s rights 
being discussed as equivalent to those of 
his lessor; and it was, no doubt, held 
that, as there was no ouster or destruc¬ 
tion of the common property, the co- 
tenant plaintiff, who himself had not 
attempted or been debarred from any en¬ 
joyment of it, was not entitled to an 
account in the absence of proof that the 
lessee had taken more than his lessor's 
just share of the stone. The case how- 
ever differs from that before us in respect 
of the manner, in which the profits are 
claimed and in which they were obtained. 
Firstly in ^lahesh Narain v. Nowbnt 
Pathah (3) they were claimed directly by 
the plaintiff co-tenant, whilst as the 
judgments show, he was disclaiming any 
liability to contribute towards the ex¬ 
penses incurred. Here not only has de¬ 
fendant been ready to give and plaintiffs 
have nob refused credit for the proper 
proportion of the expense incurred by 
the latter in collection, but also defen¬ 
dant’s claim is made in answer to one by 
plaintiffs to be reimbursed for expen¬ 
diture, essential bo the continuance of the 
common property in the common owner¬ 
ship, bub for which it would have been 
brought to sale by Government for arrears 
of peishoush and no proffts could have 
accrued. It is not suggested that con- 
tribntion is claimed from defendant in 
respect of any distinct portion of the 
estate for which plaintiffs have not ooU 
looted and he is at liberty to collect, or 
otherwise than for bis unascertained 
share in the property as a whole. 

The second distinction between the 
present case and Mahesh Narain v. 
Nowbat Pathah (3) appears clearly from 
the quotation from the judgment in one of 
the English anthorities now relied on, 
Henderson v. Eason (4), on which the 
Calcutta decisions are based. The claim 
ID Henderson v. Eason (4) was to an 

(2) [18971 A. 0.180=60 L. Ch. 418. 

(3) [19051 82 Cal. 8S7. 

(4) [1851] 17 Q. B. 701=21 L. J. Q. B. 82. 


account and share of the profits ilorived 
by a co-tonaiit from common property, 
of which ho was in possession and which 
he had cultivated directly, just as the 
lessee and the co-tenant lessor had enjoy- 
ed tlie quarry, which was in question 
in Calcutta; and it was ohservod that in 
such cases it is impossible tosiy'luib 
the co-tenant has received more tliau bis 
just share. 

“Ho takes the whole of tbe crops iin<i i- be lo 
be accountable for imy of the profits, wh-.-u it is 
clear that if tbe speculation had boon :i I i-iu;; 
one altogether, he could not have called for a 
moiety of the losse.s, as he would have been eu* 
abloJ to do had the laud been so cultivated by 
the mutual agreement of tbe co-tenants'? .... 
Ho receives iu truth the return of Lis own [aoour 
and c.apital to which bis co-teuantbas no right.’’ 

This ground of decision was as directly 
available in Mahesh Narani v. XiacUu 
Pathah {3) as it is excluded by the facts 
before us iilaintilVs’ acceptance of profits' 
to the making of which their own exer¬ 
tions or expenditure have not gone except 
as regards the latter so far as they claim 
that defendant was jointly liable for the 
peisheush with them. 'The portion of 
the judgment in Henderson v. Eason (4) 
relating to a state of facts similar to 
those before us is also relied on because 
it also is said to support plaintiffs' claim 
inasmuch as it shows that tbe English 
common law to be applied in the present 
case bad previously been that whilst 
the co-tenancy continued, one co-tenant 
had no remedy against another who 
bad received the prohts, unless the 
latter had been expressly appointed tbe 
former’s bailiff or the former had been 
ousted. Vide also the extract from Co. 
Litt. 200b in the argument. And it is 
urged that this view is further supported 
by Kennedy v.De Trofford (2), in which 
Lord Herschell said that a co-tonant col¬ 
lects rents In the right which he posses¬ 
ses as such and does not need any special 
contract (such as was proved in that cass) 
or any agency, express or implied, to 
justify him in collecting. This dictum 
was however relevant only to the ques¬ 
tion then in issue, whether the co-tenanC, 
who collected the rents, wastbat accounc 
in a fiduciary relationship with the other 
co-tenant which would debar him from 
purchasing the property, when it was 
sold by a mortgagee. There was no issue 
and DO decision as to bis liability to 
account for any part of bis collections 
or its extent; and there is nothing to 
affect the conclusion as to the libility in 
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V.en.'t V. Eo'ion (4) based on the 
Statute 4 Ann. C. 16, which was held ap¬ 
plicable, in supersession of the common 
law. to; 

‘ u which one of two tenanta-iQ-common 

of lands leased at a rent payable to both receives 
the whole or more than his proportionate share 
according to his interest in the subject of the 
tenancy.*’ that “he is biiliS only by virtue of 
his receiving more than his just share and as 
soon as he does so and is answerablo for only so 
much as be actuahy receives.’’ 

Tho Statute is dependent on no local 
or temporary considerations and has been 
the English law from prior to the date of 
its reception in India, as representing 
Just ice, equity and good^ conscience and if 
there were no Indian provision for the 
case I should treat it nob tho earlier com¬ 
mon law as applicable. It is however 
argued it seems bo mecorrectly, that such 
provision is available in S. 90. Trusts 
Act (2 of 1882) the relevant portion of 
which provides that: 

“where a co-owner, by availing himself of his 
position as .such gains an advantage in deroga¬ 
tion of the rights of the other persons interested 
in the property or where any such owner, as re¬ 
presenting all persons interested in such property 
gains any advantage, he must hold for the bene¬ 
fit of all persons so interested tbe advantage so 
gained but subject to re-payment by such per¬ 
sons of their due share of expenses properly in¬ 
curred in gaining such advantage.’’ 

It i3 unnecessary to decide whether the 
section was intended to embody the 
English rule. For it is suEBcienb that it 
applies to a co-owner’s right existing like 
defendant’s in the present case, but un¬ 
like that in question in Mahesh Narain 
v. Nowhat Pathak (3) independently of 
andantecedently to the realizations, which 
nob only his position as co-owner but 
also his special exertions or expenditure 
enable him to make. Here defendant, as 
the plaint admits and the claim made 
involves, is a co-owner; and it is not 
disputed that he is apart from plaintiffs’ 
collection of the rents, entitled to a 
proportionate share in them. The co- 
owner, who collects them can in the ab¬ 
sence of arrangement with the others, 
do so only as their representative, this 
appearing from the fact that, if he at¬ 
tempts to recover by suit, he is bound to 
join those others, either as plaintiffs or 
defendants, the Court being able to pro¬ 
tect their interests at tbe execution stage 
by an order under 0. 21, E. 15. Nepal 
Chandra Ghose v. Mohendra Nath Roy 
Chowdhury (5) and Pramada Nath Roy 

(5) [1904] 81 Oal. 707. 


V. Uiviani Kanta Eoy (6). The terms 
of tha section being fulfilled, plainbiftB 
under it mu-.' account to defendant for 
the advantage they have gained in the 
shape of the excess over their own pro¬ 
portionate shares in the collection. No 
other ground of appeal being argued, 
this entails concurrence in the lower 
appellate Court’s decision. The second 
appeal is dismissed with costs. 

Sadasiva Aiyar, J. —Plaintiffs 1 
and 2 are the appellants. They and 
plaintiff 3 own Iths share in the miUa 
and the defendant owns the remainiog 
Hh share. Tbe lands in' the mittaare 
enjoyed by tenants and the plaintiffs' 
share of tbe net rents (after dedocting 
costs of collection) is a fth fraction and 
tbe defendant's the reroainlDg itb 
fraction. • Both the plaintiffs and tbe 
defendant are jointly liable for the 
peisheush due to Government. The plain¬ 
tiffs paid more than their fths share of 
the peisheush due for fasUs 1319 and 
1320 and the defendant paid mneh Iw 
than his ilth share and hence the plain- 
tiffs brought the suit for the recovery of 
tbe excess (over iths share) paid by them. 
The defendant contended (among other 
defences) that the plaintiffs have coUec- 
ted and enjoyed more than their iths 
share of the rents due by the tenants 
and that if accounts are taken, oothmg 
would be found due to the plaintiffSi 
The District Judge passed an order on 
27th January 1916 calling for a finding 
from the lower Court, the material 
portions of the order being as follows. 

“The defendant claims in 
rents collected by the plaintiffs shonlaw . 
against their demand. The lower Ooart 
that so long as the plaintiffs have not w 
more than their share of the whole 
ate not accountable to the defendant. ^ 
that the correct view is that the P 
are accountable for a proportionate 
on each pattah.” (Italics are mine.; 
joint holders, it would never “O 
to be allowed to collect his fraction o* 
rent from the solvent tenants -thw 

fellows to collect their dnes from 
tenants. Each landholder is tphr 

portionate amount from jt to 

contracts with the landholders 
therefore necessary in this case to na 
ment of account showing what has . .jfj ftom 
each pattadar or tenant to each lana p|gint 
the beginning of fasli 1318 up to da 
together with the expenses 1°®?', j rema®^ 
landholder for collection. AccownPJ 
this case for submission of snob a^n 

(6) [1908] 36 Oal. 831=351. A- 
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Ib is not very clear from this remand 
■order whether the District Judge thought 
(a) that after totalling the collections 
from all the tenants holding under several 
pattahs, ib should be ascertained whether 
the total amount exceeded -Jths of the 
total demand from all the holdings in 
the village and plaintiffs should account 
for the balance to the defendant, or (b) 
whether the plaintiffs should account for 
}th of the total collections made by the 
plaintiffs to the defendant, or (c)whether 
they should account to the defendant 
whenever they had collected more than 
of the demand due on any pattah 
for the excess over that ^th on that 
pattah, though their total collections 
from all the holdings might he less than 
fths of the demand on all the holdings 
or might be less than even ^ths of the 
total amounts due by the tenants from 
whom they made collections. From the 
way however in which the accounts were 
afterwards taken by the District Munsif 
and by the Commissioner appointed by 
him without protest, it appears that all 
the parties understood that the District 
Judge held that, out of the net col¬ 
lections made by the plaintiffs in each 
fasli from all the tenants, they should 
account for ith share to the defen¬ 
dant while the defendant in his turn 
should account for ^ths of his net 
collections (that is, collections after de¬ 
ducting expenses of collection) to the 
plaintiffs and that the accounts should be 
taken in the above manner. When ac¬ 
counts were taken as above, it was found 
that a sum of Rs. 134 odd was due 
by the plaintiffs themselves to the defen¬ 
dant, and hence the Subordinate Judge 
(to whom the appeal had been transferred 
after remand) dismissed the plaintiffs’ 
suit with costs. The second of the 
grounds In the memorandum of second 
appeal before us is as follows: 

"It haviTig been admitted and proved that the 
plaintifls did not collect more than their share 
of the rent from the rsiyats and they paid not 
only the peisheush duo by them but also that due 
by Ibe defendant, the lower Oonrt should have 
held that the plaintiffs are entitled to contribu* 
tion and the suit should have been decreed." 

It is not clear whether the expression 
“plaintiffs’ share of the rent’’ found in 
this second ground of the appeal memo, 
means, (a) plaintiffs' share of the total 
annual demand from all the raiyats, or 
(b) whether it means plaintiffs' share of 
the total demands due by those ten¬ 


ants alone from whom they made collec¬ 
tions, or (c) tiio plaintiffs' share of the 
demand on each particular lioMiiig from 
the tenants of which they niado collec¬ 
tions. At the arguments ^fr. T. R. Rama- 
chanduier for the appelltints contended 
that as the plaintiff's’ total collections 
were not alleged hy the defendant to have 
exceeded 'I'thsof the total demand from 
all the raiyats, the plaintiffs were not in 
law bound to account for Ith share of 
the net sum so collected by tlic plaintiffs 
as decided against them by the lower 
appellate Court in the remaud order 
which decision was adopted by the Com¬ 
missioner in taking the accounts, In 
support of this proposition of law. the 
learned vakil relied on the observations 
in certain English cases and on the dicta 
found in Nullayappa Pdlai v. Amhala- 
vana Pandara Sannadhi (1) and Mohesh 
Narain V. Nowhhat Pathak{'i). A few 
more facts might be stated here to a^ipre- 
ciate the relative positions of the parties. 
The defendant and plaintiffs 2 and 3 were 
willing in January 1910 to have plain, 
tiff 1 recognized as the manager" of the 
whole mitta estate and registered by the 
Collector as “the senior joint owner" so 
that he may be recognized as proprietor 
under Act*2 of 1894 to exorcise the 
powers of appointment of village officers 
of reporting against them, of punishing 
them and so on. As manager plaintiff 1 
alone issued pattahs to the tenants in 
Faslis 1319 and 1320. And this could 
have been done only on behalf of all the 
four joint proprietors. As regards arrears 
not collected from the tenants, all the 
three plaintiffs and the defendant died 
suits jointly in the Revenue Court for 
such arrears due for Faslis 1320, 1321 
and 1322, and most of the suits have 
been decreed in favour of all the four 
jointly. Plaintiff 1 says in his evidence: 

"Under ordinary circumstances all the four 
mittadsrs should share equally profit and loss. 
The.profit or loss can ba ascortaiued only after 
payment of peisheush." 

Each of the four mittaJars seems to 
own the kudivaram also in some of the 
lands in the estate and usually the rent 
due by each of the four mittadars as 
a raiyab of these lands (to the four 
mittadars jointly as landlords) is not 
actually collected, 'out each debits the 
rents due by him in the account of 
collections which he gives to the 
common karnam (see the evidence of the 
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kP. W. 2). Where attachments 
or oti^er proceedings have to be taken and 
incurred, the net collections 
al i . are considered as received by the 
pii prietor who has incurred the cost of 
such collections. On the above facts, it 
is clear to my mind that the justice and 
equity of ti e case is in favour of the 
view taken by the lower appellate Court 
that every one of the co-owners must be 
deemed to collect on behalf of all every 
rupee he obtains as net collection from 
any tenant, 'that the net amount must 
therefore bo brought into the common 
account and that each co-sharer is en¬ 
titled to his fraction in that amount in 
prop jrtion to his share. After I pre¬ 
pared my judgment up to this point, I 
had the advantage of a perusal of the 
judgment just now pronounced by my 
learned brother and as I entirely concur 
with him in his discussion of and conclu¬ 
sions on the English and Indian prece¬ 
dents. I think it unnecessary to myself 
refer to them or detail them. Where 
there is no risk, no question of adventure 
or enterprise, no question of employment 
of real or appreciable labour or skill or 
capital or industry in the obtaining of 
pecuniary profits from the common pro¬ 
perty by one co-sharer, the reason of the 
decisions quoted by the appellant does 
not apply and even if there are old Eng¬ 
lish decisions in which- wide language is 
used astotheirresponsibilityof a cosharer 
to his other cosharers under all circum- 
stances, it should be remembered that 
the rights and liabilities of joint owners 
joint debtors and joint creditors were 
looked at sometimes under the English 
common law in a too technical manner, 
not quite consistent with plain equity 
and justice, and I am not prepared to 
follow such old decisions especially after 
the English Statute of Anne was passed 
evidently in order to get rid of some at 
least of the said technicalities based upon 
the old forms of action. Of course where 
one co-sharer obtains the amenities of 
mere comforts, conveniences or residen¬ 
tial advantage of mere user and occupa- 
tion whithout an adverse animus against 
the other co-owners, he cannot be treated 
as bound to account to his other co-sha¬ 
rers as if he had obtained the common 
premises for the rent to which they could 
have been let to a stranger. 

In cases other than those in which the 
cosharer expressly intended to collect 
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for his own share alone, made a demaDii 
on tenants for his own share alone as in 
the case of Nallyappa Pillai v. Anha- 
lavaiia Pandara Sannadhi -(l), and was 
paid by the tenants expressly for or 
towards that share alone (those facts 
being required to be alleged and proved 
by that cosharer in any litigation bet- 
ween him and other cosbarers if he 
wants to rebut the natural presump^on 
that he collected for the common bene¬ 
fit, plain law and equity in my opinion 
is in favour of the view that he collects 
whatever he collects on behalf of all. 
In the result I concur in dismissing the 
second appeal with costs. 

s.N./r.K. Appeal dismimd. 
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Oldfield and Sadasiva Aiyar, -TI 
Vikrama Deo Garu —Plaintiff "" Peti 
tioner. 


V. 


T. R. Lakshmi Narasimha and others 
—Defendants—Opposite Parties. 

Civil Misc. Petn. No. 3425 oi I914r 
Decided on 8th January 1918, from judg¬ 
ment, in Appeal Suit No. 4 of 1914. 

(a) Vizagapalam Agency Rule*, R- » 
Cl. (5)-‘Suit for land or other immontle 
property” ha* same meaning a* in Lelwt 
Patent (Madras), S. 12, . 

The expression'suit for land or other 

able property’ in Cl. 5, R. 10 of the Vuagap# 
Agencv Rules bears the same consbrootion « 

S. 12, Letters Patent of the Madras 

fb) Madras Local Boards Act (5 of 
S. 73-Suit for recovery of ceiiee 
aher execution •ale and for reitta^ r a ^ 
fendant from recovering cesses 
falls under S. 73 and suit lie* m y. 
Court without agent’s permiieion 
patam Agency Rules, R. 10. , v- 

The plaintiff purohased a «ecii- 

some of the defendants in a , .A gaoln* 

tion of a decree against defendant ^ 1 

dar, part of whose estate it was. ^ lj,g 
having collected cess by for rt* 

registered zamindar, the plaintiff , , -jgnt 1 

covery of the amounts collected by a 

and for an tDjunotion restraining 
making future collections : 

Seld : that this was a suit to ^8 
plaintiff as a land-holder for the io 

Madras Local Boards Act and “Uld » . the 
the Agency Court, Vizagapatam, 

Agent's permission, 

B. N. Sarma-loT Petitlone^ 

G. Venkataramtah, r. opposite 

murthi and V. Bamesam lOt 

Parties. ,. „ u-g been 

Order -No valid o>=JfBat. 
made to the judgment under 
the question being one of ) 
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we are constrained to difl'er from it and 
to decide on a ground not referred to ‘in 
it, though it was considered by the 
Assistant Agent that the suit, being one 
for land or immovable property, could 
be filed in an Agency Court without the 
Agent's previous permission. Agency 
R. 10, Cl. 5, repeats the description ‘ suit 
for land or other immovable property,” 
which occurs in the Letters Patent of 
this High Court, S. 12; and we have been 
shown no reason why the authorities, in 
which that description was construed in 
the latter connexion, should not be con. 
sidered also in the former. The decisions 
of this Court, lilce those in Calcutta, 
have given it a wide construction, as 
covering : 

"all suits, in which a decree is asked for opcr.it* 
ing directly on the laud iu accord^rnce with the 
principle tbit all questions relating to land 
should ordinarily by decided by the Court wUlun 
whoso jurisdiction it lies.” 

Sundara Bai Saheb v. Thirumal Rao 
Saheb il). Srinivasa Aiya^igar v. Kan- 
nappa Chetti (2), has also been referred 
to; and although the judgment of Sesha- 
giri Aiyar, J., identifies the description 
in the Letters Patent only with Cls. (a), 
(c) and U) of S. 16. Civil P. 0., that is 
presumably because reference to Cls. (6) 
and {d) was unnecessary for the purpose 
of the case before him, since he expressly 
referred to the judgment in Nalum 
Lakshimikantham v. Krishnasawmy 
il/«ria/iar (3) in which the latter clauses 
also are specified. This is material, be* 
cause plaintiff-appellant contends that 
his suit is for land, because it involves 
a determination of the nature contemplat¬ 
ed in Cl. id) of an interest in immovable 
property. 

Plaintiff’s allegations in bis plaint, on 
which (and noton the defence) the juris¬ 
diction must depend, are that he bought 
the mokhasas held by some of the de¬ 
fendants in a Court sale in execution of a 
decree against defendant 1, the zamindar, 
part of whose estate they were; that the 
Collector held him liable for cess, which 
be paid; and that he is entitled to re¬ 
cover the amonnt claimed from the de¬ 
fendants notwithstanding S. 73, Local 
Boards Act (Madras Act o of 1884). He 
has impleaded defendant 1 because the 
latter, being still the registered zamin- 
dar, is collecting cess and has filed some 

(1) 119091 93 Mad. 131=8 I. C. 930. 

(2) 119161 831. 0. 906, 

' (8) 119041 27 Mad. 167. 


suits for it. Plaintiti' asks for a decree 
against defendant 1 for the amounts thus 
collected by him or in the alternative 
against the others for amounts uot yet 
collected from them and for an injunction 
restraining defendant 1 from collecting 
in future or interfering with plaintilT's 
collecting, in elfect, he alleges that the 
Court sale made him land-holder for the 
purpose of S. 73, Local Boards Act and 
asks fhe Court to negative defendant i's 
right to deny this. Wo think that the 
declaration of plaintiff’s character as 
land-holder under S. 73, amounts to a 
determination of bis and defendant I’s 
interest in the mokhasas. immovable 
property: and that therefore the suit is 
for land within the meaning of Agency 
Rule 10 Cl. 5. Plaintiff’s suit was, there- 
fore in our opinion, rightly filed in an 
Agency Court: and no previous perniis- 
sion for its institution there was neces-i 
sary. The Agent’s decision must be set 
aside and the appeal must be remanded 
to him for re-admission and disposal on 
the merits. Costs will abide the event. 
Those up to date will be provided for in 
the Agent’s final decree. 

s.n./r.k. Appeal allowed. 

A.I. R. 1919 Madras 1039 
Wallis, C. .T.’ and Spencer, J. 

K, Gopalakrishna Kudva —Plaintiff— 
Appellant. 

v. 

Bangle Naraija7ia Kamllvj — Defen- 
dant—Respondent. 

Appeal Suit No. 393 of 1915, Decided 
ou I7th January 1918, against decree of 
Sub-Jndge., South Kanara, in original 
Suit No. 8 of 1914. 

(a) Malicious prosecution—Essentials of, 
stated — Plaintiff need not prove his in* 
nocence. 

Id an action for malicious prosecution the 
plaintiff must prove four things, (1) that be was 
prosecuted, (2) that the prosecution ended favour¬ 
ably to him, (8) that the defendant acted with¬ 
out reasonable aud probable cause, and (4) that 
the defendant was actuated by malice. Under 
the second and third beads, questions as to 
plaintiff's innocence generally arise. But they 
must be regarded only as incidental to the ques¬ 
tion whether the prosecution ended in the 
plaintiff's discharge or acquittal and whether the 
defendant acted without reasonable or probable 
cause. [P 1042 0 1 ] 

The plaintiff is not charged with the onus of 
affirmatively proving his innocence: Abrath v, 
l^orth Eoitern Railway Co., (1883) 11 (^. B. D. 
410, Expl; 2i Mad. 69, doubted. 
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;b) Malicious Prosecution— Reasonable 
and probable cause—What is stated. 

Heasotiable and probable cause means an 
honest bell 'f in the guilt of the accused based on 
a full conviction, founded upon reasonable 
grounds of the existence of a state of circums¬ 
tances, which assuming them to be true, would 
reasonably lead any ordinarily prudent and 
cautions man, placed in the position of the accu¬ 
ser, to the conclusion that the person charged 
was probably guilty of the crime imputed. 

[P 1041 C 1] 

C. Madhavan Nair —for AppelUnb. 

K. Srinivasa Aiijangar—ior Respon¬ 
dent, 

Judgment. — The plaintiff’s suit, 
which was brought to recover Rupees 
3,500 as damages for malicious prosecu¬ 
tion, was dismissed in the Court of the 
Subordinate Judge of South Kanara and 
the plaintiff appeals. The plaintiff was the 
managing trustee of Shri Venkataramana 
temple of Mulki and the defendant com¬ 
plained to the Sub-Divisional Magistrate 
of Mangalore that the plaintiff had as 
trustee, committed offences of criminal 
misappropriation and criminal breach of 
trust in respect of the temple properties. 
At the trial the plaintiff was discharged 
under S. 253, Criminal P. C., by the 
Magistrate on 15th July 1912. For the 
purposes of this case we may leave out 
of consideration those allegations of the 
defendant which merely imputed breach 
of the rules framed under the award of 
arbitrators for the management of the 
temple, and we may at once proceed to 
those charges in which an element of 
criminal dishonesty was disclosed by the 
prosecutor's allegations. In the defen¬ 
dant’s complaint, which was prepared by 
Counsel, were specified eight acts of the 
plaintiff as constituting offences of the 
above description under the Penal Code. 
Of these the most substantial were, (l) 
that the accused had constructed a gold¬ 
en palanquin and had misappropriated 
about 4 seers of gold of the ’value of 
Rs. 2,000 by charging the temple with 
the value of 30 seers of gold while utili¬ 
zing only 26 seers, (2) that the accused 
had debited the temple with Rs. 400 
worth of fire works for use at festivals, 
although the amount really spent w*as 
only Rs: 200, and that he had misappro¬ 
priated the difference, (3) that Rs. 4,843 
had been paid into Court about six months 
previously but had not been brought into 
the temple accounts and that the accused 
was using the same for his own purposes, 
and {iy that the accused had misappio- 
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priated 50 muras of rice and Rs. 10 col¬ 
lected as offerings to the temple. In his 
sworn statement of the Magistrate, the 
defendant further alleged that if the 
temple chest was examined, it would be 
found that there was a deficiency in the 
money in hand when compared with the 
amount stated in the accounts. 

The first charge, namely, that of mis¬ 
appropriating Rs. 2,003 worth of gold is a 
very serious one. and in our opinion, was 
quite unwarranted by the information of 
which the defendant was at the time 
possessed or by what has since transpired. 

When the defendant was in the witness ^ 
box and was asked upon what basis he 
made this allegation his only explauation 
was'that many people were saying that 
the plaintiff undertook the work of r^ 
pairing the palanquin with a view to 
commit misappropriation and that he 
also believed that the plaintiff was going 
to misappropriate the gold. He admitted 
that he had not personally examined the 
goldsmith who made the palanquin before 
he complained to the Magistrate. The 
only information that he had was that 
which Vasudeva Shanbhogue and Hari 
Pai gave him. These persons have_ not 
been examined as witnessess and it w 
clear from the defendant's own statemeo 
that he had no information, that could 
justify him in making the statementi tna 
the accused had misappropriated this 
large amount of gold. The Magistra fl e 
judgment shows that this charge * 
dropped at the trial as the prosecu lo 

found it to be groundless, _ 

The second allegation of j ' 

which is the 4th charge in Ex. 
that the accused had misappropriate • 

4 843 beloning to the temple, was eq 

unjustifiable. This money had been r • 
covered by a suit instituted on ^be^ 
the temple and the money lUg 

hands of the vakil who represen 
temple. In the vakil’s bands, J , 
presumably, quite safe. _ Tfi® , jjg 

admitted in cross-examination 

knew that the amount had been w 

vakil. Yet he had the audacity. ^ . 

complaint, to declare that par. 

was utilizing the same for his o 

poses. The fact that this 

entered in the temple i mstify 

been paid to the vakil would b 

the defendant in making such a jp, 

tion when, as he admits, 

formation that the plaintiff “ 
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misappropriated the amount. Tho next 
aoousation, which is number 3 in serial 
order, is that the accused had misappro¬ 
priated about Rs. 200 shown as spent on 
fire works by means of entries in the ac¬ 
countshowing payment to certain lictitious 
persons. When he was asked al)out this, 
the defendant stated that, before the in¬ 
stitution of the criminal complaint all 
he know was that the plaintiff had made 
it appear in tho accounts that fire works 
had been purchased from' unlicensed ven- 
dors, but he did not know the names of 
tho persons from whom the purchases had 
been made, He gathered from the fact 
that it was entered in the accounts of the 
plaint temple that tiro works had been 
obtained from unlicensed persons, that 
the plaintiff must have misappropriated 
tho money under this heal of expenditure. 
That, again, seems to have been a reckless 
and unwarranted assumption. He stated 
that the payments had been shown in 
the accounts as having been made to 
several, fictitious persons, but he took no 
trouble to ascertain whether the parsons 
shown as having sold the fire works were 
really fictitious. As observed hy Lord At¬ 
kinson in Corea v. Peiris (l) the pivot 
upon which all such actions turn is the 
state of the mind of tho prosecutor at 
the time that he institutes or authorizes 
the prosecution. In Hicks v. Faulkner {^) 
Hawkins. J,. defined reasonable and prob¬ 
able cause to be 

]'‘an houcsl belief iu the RuiU of the accused 
V -ed upon a full couviclion, founded u|)ou 
t«. .enable grounds of tho existence of a stato of 
clreamstSQces. vvbicb. assuming them to be true, 
would reasonably lead any ordinarily prudent 
and cauUous man, placed in the position of the 
accusor, to tho conclusion that tho person charged 
was probably guilty of the crime imputed.” 

Applying these tests, it can only be 
concluded on the evidence that the de¬ 
fendant must have acted without reason¬ 
able or probable cause when ho accused 
the plaintiff of misappropriation and 
criminal breach of trust with respect to 
the above-mentioned three charges. 

The fourth of the charges which we 
need consider relates to the misappro¬ 
priation of 50 muras of rice and Rs. 
10. At the criminal trial an entry 
of Rs. 256 in the accounts was shown 
as representing the value of these 50 
muras of rice and Rs. 10. The accused 
had not brought this item into the 

4) 11909] A. 0. 540=79 L. J. P. 0. 26. 

(2) 11882] 8 Q. B. D. 167=61 L. J. Q. B. 263. 
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general accounts, but had kept it 
under tho lioad of "Kadanatliaya.” The 
prosecution failed to prove tint this 
entry of Rs. 20lj related to any money 
received from .'uiy other source The 
statement that the accused hal inis- 
appropriatod this amount was nut justi- 
tied, but as tho defendant might have 
entertained some reasonable suspicion 
from tho manner in which the entry was 
made in tho accounts wo do not think 
that in respect of this item tlioro was on- 
tire absence of reasonable cause. As re. 
gards the defondant'e allegations that 
there was deficiency in the cash balance, 
the l^Iagistrate found on examination 
Rs. 492 as the deficiency. But this was 
accounted for by a loan of Rs. 510 gran¬ 
ted upon the pledge of jewels as evidenced 
hy an entry in the account book seized 
at tho search. As the Magistrate oh.sor- 
ved, there was no reason to suppose that 
there had been any falsification of ac¬ 
counts or misappropriation of money in 
respect of these items. At the same 
time we do not consider tliat the defen¬ 
dant's statement in this respect was 
without reasonable cause, as there was 
an actual shortage of cash. On the 
whole, we cannot agree with the Sub¬ 
ordinate Judge in his finding that no case 
has been made out of malicious prosecu¬ 
tion. Leaving aside the statements 
made in the complaint with regard to 
inaccuracies in the accounts or to ir¬ 
regularities in the plaintiff’s conduct as 
trustee, there are at least 3 serious ac¬ 
cusations cf misappropriation which the 
defendant had no justification for mak¬ 
ing. We arc of opinion on the first issue 
that the complaint in question was in 
these respects made without any reasona¬ 
ble and probable cause. 

There is also no doubt from the evi¬ 
dence that the defendant's action was 
dictated by malice. Shortly before the 
accusation was made the plaintiff had 
excommunicated the defendant. The 
defendant retaliated by accusing tbe 
plaintiff of defamation. Tho defendant 
in bis evidence admitted that there had 
been misuoderstandiDg between him and 
the plaintiff in the year 1907 in oon- 
sequence of dealings which they had 
with one another in respect of a mort¬ 
gage transaction which resulted in civil 
litigation. The manner in which the 
defendant raked together every conceiva¬ 
ble charge in bis endeavour to procure 
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liio cor.viction of bis enemy and to cause 
liiin tbe niaximum amount of difficulty 
in dcfendiof’ liiniseif spells vindicti\0- 
It was I'lovided in the scheme 
sanoi ioiied bv the award of arbitrators 
for tlio conduct of the temple alfairs that 
this defomhint and others niisht inspect 
the accounts at any time for ascertain¬ 
ing whether they were properly kept 
and that the temple money was properly 
accounted for. Instead of proceeding 
accordingly and inspecting the accounts 
before lauoehing the criminal prosecution 
the defendant ruslied into Court and at¬ 
tempted to make criminal charges out of 
trilling irregularities, which might every 
well have served as grounds for applying 
for the removal of the trustee in proceed- 
ings jrroperly instituted for that purpose 
in a civil Court, but not for his prosecu¬ 
tion. 

As Mr. K. Srinivasa Aiyangav, in his 
arguments for the respondent, has raised 
the question whether the plaintiff in an 
action of this kind is bound to prove his 
innocence, and as the Suh.Judge s judg¬ 
ment containing a remark that the plain¬ 
tiff had not proved his innocence by the 
mere fact that he was discharged in the 
Magistrate’s Court, it is necessary to say 
a few words on this point. It is well 
settled that in actions for malicious 
prosecution, the plaintiff must prove four 
things: (l) that he was prosecuted, (2) 
that the jirosecution ended favourably to 
him, (3) that the defendant acted with¬ 
out reasonable and probable cause, (•^) 
that the defendant was actuated by 
malice. Under the second and third 
heads questions as to the plaintiffs in. 
nocence generally arise. But they must, 
we think, be regarded only as incidental 
r,o the questions whether the prosecu- 
r,ion ended in the plaintiffs discharge or 
icquittal and whether the defendant 
acted without reasonable or piobable 
cause. In Abrath v. North Eastern 
R(.ilwoii Company (3), where the plain¬ 
tiff had been acquitted of the criminal 
charge and the Jury had expressed the 
opinion that he left the Court without a 
stain upon his character and his in¬ 
nocence was not challenged by the de¬ 
fendants at the trial of his action for 
malicious prosecution, Bewen.L. J., as 
he then was, in discussing the onus of 
proof in such cases, observed that the 
plain tiff in an action for malicious pro . 
”(3) U8833 11 Q. B, D. 440=62 L, J. Q. B. 620* 


sedition must prove, first, that he was 
innocent and that his innocence was pro¬ 
nounced by the tribunal before which tbe 
accusation was made. As already obser¬ 
ved, no question as to proof of innocence 
arose in the case, and we do not think 
that tbe learned Lord Justice intended 
to do more than lay down that the pro¬ 
secution must be shown to have ended 
favourably to the accused. The sub¬ 
stance of the judgment was that proof of 
innocence was not by itself prima facie 
proof of want of reasonable and probable 
cause. This would appear to be tbe 
view taken by Sir Frederick Pollock in 
his well-known work on Torts, as after 
citing Bowen, L. J.’s observations in the 


iext he observes in a note:— 

‘‘A plaintiff who being indicted on the pro* 
lecuiion complained of baa been found not 
juilty on a defect in tbe indictment is sufB* 
nentiy innocent for this purpose,” 

It is in the same sense that the word 
‘innocent” appears to have been used by 
Lord Macnaghton in Pestonji MtinckerU 
Uody V. Queen Insurance Company (4) 
ind by Lord Divey in Cox v. English, 
Scottish and Australian Bank Ltd. (0/ 
md by Maclean, C. J.. in Sarish Chan, 
ier Neogy v. Nishi Kanta Banerjeeib)- 
In some cases the innocence of tbe plain- 
biff has been treated as an element of 
consideration that enters into the ques¬ 
tion whether the defendaut •acted 
without reasonable and probable can^e, it 
in Nalliappa Goundan v. KoilapP^ 

Goundan (7) the learned Judges 
to lay down that something fa”°® 
must be proved in suits of this na um 

beyond proof that the P^osecutiou eudM 
favourably for the accused and that t 
was an absence of reasonable „ 

prosecution, then we think tha 
went too far and that Lord n 
observation above referred to . 

support their dictum Ijo 

Failure to prove more than this y 
relevant to the question of 
our opinion the Subordinate Ju g 
directed himself in observing * 
fact of the plaintiff having . 

charged by the Magistrate 
dence of his innocence, .jq,* 

apparently, that the plaintiff wa 
facie guilty and that he was bouna 
matively to prove bis innoogg ^j^—. 
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parts o{ his juflgmont, e g , paras. 00, 
lO-l and 107, the learneil Suhor^inato 
Tu'lgohas anpliad to the plaintifT’s con¬ 
duct the test whether liis motive was 
righteous or unrighteous, which is of 
course quite beside the point. We can¬ 
not accept the view cf the Subordinate 
Judge in para. 108 of his julgrnent that 
the 

“pluintifT l)a<5 fnilod to establish hi^ innocence 
in rp<peft of nnv ono of the accusitioir?.” 

As regards damages, the plaintilT states 
tint ho had to pay about Rs. li,500 as 
vakil's fees in defending himself at the 
criminal trial. Ex. B. series are receipts 
for Rs 1,150 passol by certain pleaders 
Id his favour. In allowing this appeal 
and reversing the decdsion of the Sub. 
ordinate Judge, we allow the plaintiff al¬ 
together Rs. 2.000 as damages, and vve 
direct the defendant to pay the plaintiff's 
costs in this and in the lower Court. 
s.n./r.k. Appeal allowed. 

A. I. R. 1919 Madras 1043 
Oldfield and Sadasiva Aiyar, JT. 
Manjappa and another —Defendants— 
Appellants. 

V. 

Bajagopalnchariar and another — 
Plaintiffs—Respondents. 

Letters Patent .Ap}> 0 il No. 102 of 1917, 
Decided on llth January 1918 against 
judgment of Rakowell, J,, in Civil Ilevn. 

Pern. No, lllOnf 1910. 

Civil P. C. (1908), Ss. 19, 20 and 21-Goodi 
ordered from Kumbakonam tn be supplied 
at Sagaram in Myiore—Goods not ordered 
sent with goods ordered —Whole parcel re¬ 
turned—Suit for price of goods ordered and 
damages caused by negligence in resending 
goods not ordered—Suit for price for goods 
ordered lay in Kumbakonam but not for da¬ 
mages as it was caused in Mysore—S. 21 
does not help to assume jurisdiction for 
cause of action arising out of British India, 
D»-f'nd.tiiti:, who were nMidents of Sigsram in 
the Myriore Sute, contracted with the pluiulilTs, 
rcsidiug at Kumbikoiiim in Uriiir^h India, for 
the supply of certain articles by the Utter. The 
plaintiffs sent the goods ordered by the defend¬ 
ants along with goods not orderel. The defen¬ 
dants having retimed all the goods, the pl.iin- 
tiffs instituied the presentsuit at Kumb.ak )Dam 
for the valne of the six articles ordered and of 
tbeother articles also on the ground that they wei'e 
D glig-tuly retransmitted causing loss to the 

plain'ilTs. 

Uel'l, ,1) that the cause of action arose at, and 
the suit was properly filed, at Rsmbikonam in 
resp'ct of tne goods ordered, as the proposal by 
defend tots was impliedly accepted at that place; 
( 2 ) that the cause of action in respect of the 
other articles was distinct, and the defendants' 
liability being for damages for alleged negligence. 


the cnu ',0 of rnUi oi aroso at S.airiram and it was 
nrtcoinpet-*iit f »r lli--K'linliakonain Court (i l ike 
co^ni-nice of (h it portion of tli-> d li-ii aitfl (a) 
that S.‘21, Cu il I’, (h diii not ii'|i|vto iisnrpiti.m 
of the jui'isdii'lirii (jf ;i fnridcn Cn'irt. ! I’ ICIU 0 2| 
Rdinini'il'' —for 

T. Niir-isnuha Iiievg-i )—for Tl'.*'^[!on- 

(lnnl<5 


Judgment—Tlio phintiff's rliim 
first to ho paiil fm- six articln^ oi'ili-rul by 
defendants, which the latter wnro, thoro 
fore, hound to (lay for and which (liov 
liad no rightto roturn. Part of tho cni'O 
of action as regards these articles aroso 
at Kumbakonam, where plaintiffs comp¬ 
lied with rlefendants’order by despatching 
the articles lo them, thus impliedlv ac¬ 
cepting their proposal. Tho lower Court 
therefore had jurisdiction as regards this 
part of the caso. There is no answer to 
it on the merits. Next however plaintiffs 
claim the value of 17 other articles, 
which, it is not disputoi, they sent in 
excess of defen lants’order, on the ground 
that tliey failed to use the i)roi>er 
amount of care in the method by which 
they ro-.u-nil tdin t) them at their 
request and that they consequently did 
not reach them It is argued first that 
the cause of action for this amount arose 
in part at Kumbakonam, where plaintiffs 
were, because it is based on a contract 
entered into between defendants and 
plaintiffs to return the articles and 
plaintiffs entered into that contract 
there. It is cleir however that there 
was no contract, defendants simply un. 
dortaking to return the articles at plain- 
tiffs’ request made without reference to 
tlio [irssing of any consideration. The 
liability, if any, is in fact for damages 
for their aliegel negligence, and thatj 
negligence took place, it is not denied at] 
Sagaram in the Mysore State. They must; 
therefore be sued there. Next S. 21. 
Civil P. C. is relied on. But we have 
been shown no authority for holding, and 
we do not think, that this provision is 
applicable to usurpation of the jurisdic¬ 
tion of a foreign Court. It is then 
suggested that, as the part of plaintiffs’ 
claim relating to the six articles was 
properly made at Kumbakonam, the 
whole could he made there. But when 
the causes of action in respect of the six 
and the 17 articles were distinct, there is 
no reason why the jurisdiction competent 
in the case of one should be competent in 
tho case of the other also. The claim as 
regards the 17 articles was therefore not 
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ma'ie in a competent Court and it should 
have been disallowed. The claim as re¬ 
gards the six articles should have been 
decreed. The lower Court’s decision and 
that oi the learned Judge are set aside 
and the small cause suit is remanded in 
order that a fresh decree may be passed 
in the light of the foregoing. Costs in 
this Court will be costs in the case and 
will be provided for in the decree to be 

* S.N./h.K. Appeal allowed. 

‘d< A. I. R- 1919 Madras 1044 

Full Bench 

Wallis, C. J., Sadasiva Aiyar and 
Spencer, JJ. 

Kadirvelu .Vrtiwar—Plaintiff—Appel¬ 
lant. 

V. 

Kuppuswami Naicker — Defendant 
Pespondent. 

City Civil Court Appeal No. 7 of 1917, 
Decided on 9th April 1918, against de. 
creo of City Civil Court, ^ladras, in 
Original Suit No. 498 of 1916. 

Decree—Setting aside—Fraud—Perjured 
evidence is not ground. 

No suit can be instituted to set aside a decree 
on Ibe ground tliab it was obtained by perjured 
evidence: 29 Afud. 179 Overruled. ; 19 I. C. 
'iT') • 15 I C 893 and A. 1. R. 1915 400, 

tP104G0 2l 

K. S.GanapathiAiyai —for Appellant. 

K. Venkataraahavachari — for Bes- 
pondent. 

Order or Reference. 

Sadasiva Aiyar, J.—The plaintiff is 
the appellant. The present defendant 
had brought a suit against the present 
plaintiff in the Presidency Small Cause 
Court for money due by the plaintiff to a 
Chit fund, of which the defendant was the 
stake-holder and in which the plaintiff 
had four shares, the plaintiff having 
executed a promissory note in favour of 
the defendant. The defendant obtained 
a decree for Bs. 117-2 0 in the suit 6led 
in the Presidency Court of Small Causes 
against the plaintiff notwithstanding 
certain defences raised by the plaintiff. 
The decree is dated 5th February 1914. 
The present suit was brought on 14th 
December 1916 in the City Civil Court 
(a) for a declaration that the decree in 
Small Cause Suit No. 1492 of 1914 is 
null and void, and (b) for a decree direct¬ 
ing the defendant to pay the plaintiff 
Bs. 399-12-0 (the damages incurred by 
the plaintiff‘through the defendant’s fraud 
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in obtaining the unjust decree) with in- 
terest thereon and costs of suit. The 
grounds alleged as the foundation of this 
claim are found in paras. 8 to 10 of the 
plaint as follows : '* The defendant 

falsely swore in that suit that he paid 
only ten monthly instalments ” (to the 
Chit) and that certain receipts were 
passed only for instalments paid in res¬ 
pect of the Chit fund transaction, and 
not for independent loans advanced by 

the plaintiff to the defendant, 

“ that the defendant also dishonestly suppressed 
the fact that be was bound to give credit for 
Es. 03 due to the plaintiff as premia in the Chit 
and that the decree of the Small Cause Court which 
was obtained by the plaintiff's wilful perjury 
and suppression of material facts was obtained 
in fraud of the Court. ” 

The plaintiff’s suit was dismissed by 
the learned City Civil Judge, on the 
ground that his Court cannot be con¬ 
verted into a Court of Appeal on a qnes- 
tioD of fact from the decision of the Small 
Cause Court. In Venkatappa Naicfc v. 
Subha Naick (l) Boddam and Moore, JJ.. 
purported to follow the English cases m 
Ahoulojf V. Oppenheimer (2) and in 
Vadala v. LaiuesiZ) and held that a 

judgment obtained by perjury isa jaag- 
ment obtained by fraud committed upon 

the Court and could be set aside 
separate suit. The learned Judges evi¬ 
dently thought that the decision ID tw 
well-known case of Floors. 
was overruled by the two later 
decisions referred to by them. 
cision in Venkatappa Naick 

Naick (1) has been afterwards consider 

in at least two cases in this 

Kumarasaivmy Chetty v. 

mat (5), which came before Sn 

Aivar, J., and myself, I said • be 

“ I also wish to add that I sho 
understood as admitting that a J* .-the 
maintain a suit to set aside a 
ground of fraud simply because th ThBOwR 
been obtained on perjured testimony. 
has been so held in Venkatappi Nai 
Naick (1). but I have grave doubts as 

correctness of that decision. _ 

Sundara Aiyar, J., 
above observations. Then th 
reported case in ^^gadapam ^ 
nayya v. Kotla Ramanna \ ^ 

Benson and Sundara Aiyaf* *' ___ 


(1 

(2 

(3 

4 


1906 
1883; 
1890 
1879' 

5) [1912 

6) [1913 


29 Mad. 179. - q_ b. 1 

lOQ.B. D. 295=52 

25aB.D.310=63i.T-“ 

10 Oh. D. 827=39 L. I* 

16 I« C« 843| -r J 

191,.C, 679=33 Mad, 203. , 
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elaborately with the same iioint. At 
V. 206 of J. L. B. 38 Mad. it is said: 

"lb is indisputable that the decree 
may be vacated on the ground that it was 
obtained by the successful party by fraud. 
Tlie question is what would amount to 
fraud which would entitle an unsuccess- 
ful litigant to get the decree vacated. He 
cannot, it is clear, be allowed to get 
round the rule of res judicata and to 
ju’ovo that the judgment given by the 
Court «as wrong because it came to a 
wrong conclusion on the evidence before 
it. It follows from this that the Court s 
conclusion, both on the construction to 
be put on the evidence placed before it 
and on the inference to be drawn from 
such evidence as well as ou the trust¬ 
worthiness of the evidence, should bo 
regarded as final. If the Court acts 
erroneously in forming its judgment on 
any of these matters, the proper remedy 
is to invoke the help of the appellate tri¬ 
bunal where an appeal is allowed by law. 
Another mode of rectifying an erroneous 
judgment is to apply for review of judg¬ 
ment. The unsuccessful party has, in 
such an application, an opportunity to 
adduce any evidence which he failed to 
adduce at the hearing and which he could 
not, with all proper diligence, have then 
adduced. It cannot bo doubted that, in 
such cases, he cannot institute a fresh 
suit to get the judgment vacated." 

"The test to be applied is, is the fraud 
complained of not something that was 
included in what has already been ad¬ 
judged by the Court, but extraneous to 
it? If, for instance, a party be prevented 
by his opponent from conducting his case 
properly by tricks or misrepresentation, 
that would amount to fraud. There may 
also be fraud upon the Court if, in a pro- 
ceeding in which a party is entitled to 
get an order without notice to the other 
side, ho procures it by suppressing facts 
which the law makes it his duty to dis- 
close to the Court. But where two 
parties 6gbt at arm’s length, it is the 
duty of each to question the allegations 
made by the other and to adduce all 
available evidence regarding the truth or 
falsehood of it. Neither of them can 
neglect bis duty and afterwards claim to 
show that the allegation of his opponent 
was false." Then the learned Judge 
refers to Black ou Judgments in 23, 
Cyclopaedia of American Law and Proce¬ 
dure, as regards the acts which can be 
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relied on as cfinsfitiiting the fraud which 
would vacato a judgment, namely, things 
which arc coltutcral to the matters which 
liavo been ail]udg('d l)y the Court. Then 
the passages from the judgment of the 
James, fi. J., in Fhn'rr v. Lloii<i (0 are 
quoted: 

"Assuming all the alleged falscliood and 
fraud to have been substantiated, is such 
a suit as the present sustainable? That 
(]uestion would require vc’ry great con¬ 
sideration indeed, before it is answerctl 
in the affirmative. Where is litigation to 
end if a judgment obtained in an action 
fought out adversely between two Hti- 
gauts sui juris and at arm's length could 
bo sot aside by a fresh action on the 
ground that perjury had been committed 
in the first action, or that false answers 
had been given to interrogatories or a 
misleading production of documents or 
of a machine, or of a process had been 
given? There are hundreds of actions 
tried every year in which the evidence is 
irreconcilably conflicting, and must be on 
one side or other wilfully and corruptly 
perjured. In this case, if the plaintiffs 
had sustained on this appeal the judgment 
in their favour, the present defendants, 
in their turn might bring a fresh action 
to set that judgment aside on the ground 
of perjury of the principal witness and 
subornation of perjury and so the parties 
might go on alternately ad infinitum. 
There is no distinction in principle bet¬ 
ween the old Common law action and the 
old Chancery suit and the Court ought to 
pause long before it establishes a prece¬ 
dent which would or might make, in 
numberless cases, judgments, supposed to 
be final only the comraencoment of a new 
series of actions. Perjuries, falsehoods, 
frauds, when detected, must be punished 
and punished severely, but in their desire 
to prevent parties litigant from obtaining 
any benefit from such foul means, the 
Court must not forget the evils which 
may arise from opening such new sources 
of litigation, amongst such evils not the 
least being that it would be certain to 
multiply indefinitely the mass of those 
very perjuries, falsehoodk and fraads." 

The learned Judge declined, therefore 
to follow Venkatappa Naick v. Subba 
Naick (l). As regards the two English 
oases Abouloff v. Oppenheimer (2) and 
Vadala v. Lawes (3), they were oases of 
suits brought upon foreign judgments. 
In the ease in Nanda Kumar Howladar 
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V. }:<\m Jihan TIoivla(hr (7) -Tenkins, 
C. -T., says at p, Ot'H of I. L. H. 'll Cal. 
that tlio jurisdiction to set aside a decree 
for fraud 

■ i=; l(> h!> exorcised with care and reserve for it 
wr.old bo bi|.hly detrimental to encourage the 
id'-a in liMgiuils that the final judgment in a 
suit is to be merely a ^irelude to furtber litiga¬ 
tion.” 

In Hamratan Lol v. Bhuri Berjorn (8) 
Richards, C. J,. quotes with approval 
passages from Floirer v. Lloyd (4), dis¬ 
sents from Lakdmi Charan Shaha v. 
N 2 ir A/i (9), which was disapproved of 
in the Calcutta High Court itself in 
Moniful Uuqw. Sureno'ra Nath Boy (10), 
and apptoves of .lenkins, C. ■] ’s observa¬ 
tions in iVaur^a Tv ttwiar Hoio/flr/ur V. Bam 
Jihan Ilowladar {l),lo.Janlci Kuary. 
Lochmi Narain (ll) also Venhatoppa 
Naicic V. Siihba Naick (1) was expressly 
dissented from and the learned Judges 
say that the weight of authority is in 
support of the view taken in Nanda 
Bamar Ilowldar v. Ram Jihan Eotola- 
dar (7) and in Morufa’. ling v. Surendra 
Nath Boy (10), that is in favour of the 
view taken in Flower v. Lloyf (4), and 
in the Madras case Logadopatti Chin 
nayya v. Kotla Bamcinna (0). I think 
that in India the considerations men¬ 
tioned by James, L. J., in Flower v: 
Lloyd (4) apply with very great force, as 
it is dangerous to allow a suit to be 
brought by an unsuccessful litigant to set 
aside the decree passed against him on 
the ground that his opponent had im¬ 
posed on the Court by letting in per¬ 
jured evidence. The two cases relied on 
in Venhaiappa Naick v. Subba Naick{l) 
and the later case in Cole v. Langford 
(12) merely follow old English prece¬ 
dents and do not attempt to tackle with 
the weighty reasons given in Flower v. 
Lloyd ( 4 ). The passion for litigation, 
wherever it exists in this country, is 
likely to turn into almostincurablemania 
and the doctrine of res judicata would 
become practically useless if Lakshmi 
Charan Shaha v. Nur Ali (9) is followed 
in Indian Courts. Having regard, how- 
ever, to the cogflict of views found in 

(7j A. I. R 1914 Oil. 232:^23 1.0.337 =41 
04. 990. 

(8) A. I. R. 1914 All. 643=30 X. 0. 792=38 
All. 7. 

(9) [19111 38 Cal. 936=11 1. 0. 626. 

(10) L1912J 16 I. 0. 893. 

( 11 ) A. I. R. 1915 All. 400 = 301. 0.789=37 
All. 585. 

(12) [1898] 2 Q. B. 36. 


the decisions in Venkatappa Naick v. 
Subba Naick (l) and in Logadapalti 
Chinnayya v. Kolia Bamomna (6), I 
would refer the following question to the 
Full Bench: 

“Was the question of law coDsidered iQ^cnfra* 
iappa Naich v. Suhha Naick (1) rightly decided 
io th<it case?” 

Wallis, C. J.—I concur in the order 
of reference. 

Opinion.— In Venkatappa Naick v. 
Stdjba Naick (l) the Court decided that 
a suit could be instituted to set aside a 
decree on the ground that it had been 
obtained by false evidence tendered at 
the trial and by the suppression of evi¬ 
dence On reference to the printed 
papers it appears that the alleged sup¬ 
pression of evidence consisted inthenon- 
production of a promissory note the very 
existence of which the defendant denied 
when giving evidence in the case. There 
has been considerable difference of 
opinion in England as to whether an ac¬ 
tion would lie to set aside the judgmen 
of an English Court on the ground that 
it had been obtained by perjured evi¬ 
dence. In India the weight of au^honty 
apiiears to be in favour of holding t a 
such a suit will not lie for the reasons 
given by Sundra Aiyar, J., in ® 
patii Chinnayya v. Kotla 
by the Calcutta Court Moniful m 
V, Surendra Nath Boy ( 10 ),.and y 
Allahabad Court in Janki Kuarv. • 
hmi Narain (11). We are 
opinion that Venkatappa Naxok v. 
Narcfed) was wrongly decided and mass 
be overruled. . 

S.N./r.K. Answered in the negati 
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and his mioor co-parconera to appoint a to'ta- 
menlary guardian to the co-narcenary prnpprHeg 
of till’ minor co-parcencrs. 7 H‘. H 7;t, n'>l F ’f/; 

-1.201: IHM. L J. r)7a-id 25 \ll 
407. (P. c ). : .1. 1. R mi "on 

from-, 21 I, C.P48; 20 J. C. 475 and 3} T.C. 700 
Foil. LP1''50C1.Q1 

(b) Maxi-n—What is not prohibited is law¬ 
ful —Applicability. 

Per Aulinj. .7.—Tho attractive doctrine tliat 
o''ervthiii!’ which is not expressly forhiddon 
should he held Uwfnl, if expedi-nt. is one which 
In-^ its dinners and requires careful ensid ration 
before aopli’ition. IP iO'O C l1 

(c) Hindu Law—Will—Powers of-Person 
who cannot will away cannot be allowed to 
control that properly after death. 

For iSes-fi ijiri Aiy^r, J.—Oa principle, a p’rson 
who is not c ip.ible of maldnR a gift of his pro¬ 
perty or lodispiso of it by teslam mt. cuino’ h ■ in 
a position to control that property ufler his d-n'li. 

I? 1051 C 11 

(d) Hindu Law —Guardian—Appointment 
—Guardian for co-parccnery pr’perty cannot 
be appointed under will—Enactment dealing 
with guardianship do not confer such autho* 
rity—Guardians and Words Act. 

The Indian enact nenls dealing with gu irdian- 
ship, viz., the Court of Wards Regulation, the 
Guardians and Wards Act and the Wido v'sRe- 
marriaga Act give no statutory authority for the 
appointuieiit of a teUamentary guardian in res¬ 
pect of co-parcenary property. They only refer 
to cases in which such jKJwer of appointment is 
permissible under the law, for example, cases of 
eelf-iicquifcd property in Madras or Davabhaea 
property in Bmgal. (.P lOoOC ll 

K. Srinivasa Aiijangar, C. Krishnama- 
chariar and S. Venutjopala Chetl’j —for 
Appellants. 

T. R. Ramaohiniha and T.R. 

Krishnasnmi Aiijar —for Respondents. 

Order of Reference. 
Kumaraswami Saslri. J.—This ap- 
peal arises out of a suit hied by the ap¬ 
pellants against defendant 1 and several 
others for an account of the managemeut 
of their properties by defendant 1 during 
their minority aol for the setting aside 
of the alientioDS made by him in favour 
of the other defendants. The case of the 
plaintilTs is that one Chidambaram Pillai 
died leaving two undisdded sons, Rama- 
sami Pillai tlie fatlier of plaintiiT 4 and 
Appukutti Pillai the father of plaintifTs 
1, 2 and 3. Ramasami Pillai died in 1900 
and Appukutti Pillai in 1902. At the 
time of Appukutti Plllai’s death all the 
plaintiffs were minors and he was the 
only adult member of the undivided 
family. He left a will, dated 6th October 
1902. The material portion of the will 
runs as follows : 

"As my s)DB and my elder brother's sons are 
minom, I have appointed Venkatacbella PiUii 
eon of Tbcagarajk PlUal of Pudapnlhar, Naga* 
patam Taluk, executor herein having requested 


him regirJin • Ihi' m;ungrm''nl of tlio a^ilirfl for 
the pnri’os'’ > f liokiu” afior all tho .affair-; of tlio 
family iiftor tiiv <1-.itli (ill fho minors I'l’ino of 
age. as a ni'ar r-'!.itivo of niiiio li-iing matnrnal 
undo aud n r-Oi I'll • man who 'vonM f litlifnlly 
loon after the aiT.iirs ati'l I ik" |iaitis iti inior)ving 

Uio property.If the t-ri' lii -r; pr"'-; f ‘t pav- 

nn’iit, tho land; in f'nthn Ki'iniir Vit'am 
Vadaliathilai villvg.'slnll h> -jill to him who 
wanis the'aino I'lic prop.-'ti.'s aft.-r i'iviii;.ir> 
the debts shall bo added t) tho faiiiih iir.>|ii-r'y.” 

This defen lint wlio w as iiipointod exe¬ 
cutor took possession of the estate and 
made tlie alienations coiti[ilaiiie 1 of in 
the plaint. Plaintiff 1 abtaiiiol majority 
in 1908 and defendant 1 is al e^oJ to 
have severed his connexion with the 
estate and to have put him in possession 
of tho properties that then remained. 
The alienations made by defendant 1 are 
impeached on the ground that the willis 
invalid under Hindu law an 1 that tliere 
was no necessity for tho alienations. .\s 
tho will on its face purports to deal with 
joint family properties, it cannot confer 
any title on defendant 1 so far as tho 
properties are concerned, as S. 4, Probate 
and .\dministration .\ct,expressly provides 
that no property which would otherwise 
have passed by survivorship shall vest in 
the executor or almioistrator. It is 
argued that the will is valid in so far as 
it appoints defendant 1 the guardian of 
the minor members of the unlivided 
family and tint under tlia terms of the 
will tlie appointment of defendant 1 as 
executor and the conferring upon him of 
tho powers of management (set cut in 
detail) amountel to his appointmeut as a 
testamentary guardian. The (luestion 
for ileteruiination therefore is whether a 
Hindu, wlio is the only adult member 
of a CO. parcenary consisting of liitnself, 
the soQ<» and nephews, can appoint a 
testamentary guardian to his iniuor 
coperceners. 

So far as appointment of a guardian to 
the person of minors is concerned, the 
power of a Hindu father is not disputed. 
In Albrecht v. Bathee Jellamma (l) 
Wallis. 0. .1., and Ahdur Rahim .J., held, 
following Soobah Prithee Lai Jha v. 
Soobah Doorgnh Lai Jha (2), that a 
Hindu father was entitled to appoint a 
guardian for his child by will so as to 
exclude tho mother from the guardian¬ 
ship. This decision was followed by 
Sadasiva Aiyar and Moore, .I.T., in Alag- 
appa Iyengar v. Mangalhai Amman- 

(1) U9121 131. C. 458. 

(2) 113071 7 W. B. 78. 
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gar (;j), where the learned Judges held 
that it was conu^'tent to a Hindu father 
to appoint a guardian by will to the per¬ 
son of his minor son, though he could not 
do so in respect of undivided family 
jiroperty. As regards appointment of a 
guardian to the properties of minor co¬ 
parceners there is a conflict of authority. 
In Soobah Pirthee Lai Jha v. Soohah 
Doorgah Lai Jha (2) it was held that 
under Hindu Law the father has power 
to appoint either orally or by writing a 
person to be guardian of his minor chil¬ 
dren. The facts appearing in the report 
show that the parties were governed by 
the priuciples of Hindu Law current in 
Mithila, where the Mitakshara is the 
leading authority though it is supple¬ 
mented by the Vivada Eatnakara and the 
Vivada Chintamani. In dealing with the 

powers of the father, Loch, J., observed: 

' We think the Principal Sudder Ameen haa 
taken an erroneous view of the Hindu Law as 
regards the power of a parent to appoint a guardi¬ 
an for his children. No doubt the mother is the 
natural guardian of her child; and were any per 
son to attempt to deprive her of this right 
without authority, her right would, under ordi¬ 
nary circumstances, be supported; but ve are 
not aware of any provisions of the Hindu Law 
nor have any such been shown in support of the 
Principal Sudder Aireen’s view, which prohibit 
a father from appointing by writing or by word 
any other person than the mother to be the 
gurdian of his minor children. The Principal 
Sudder Ameen has found the will to have been 
duly executed. If his finding in this respect he 
correct, the will, though inoperative as regards 
the disposition of the property which is con¬ 
trary to the priuciples of the Hindu Law current 
in Mithila, is not so as regards the appointment 
of a guardian.” 

The decision has not been questioned 
in any of the subsequent decisions and is 
clear authority for the proposition that 
a will, though invalid as a disposition of 
property, can be effective to create a 
testamentary guardian. In Bindaji v. 
Muihurahai (4) Jenkins, C. J., and 
Aston, J., held that the principle that no 
guardian can be appointed to the pro¬ 
perty of a minor, who is a member of a 
joint and undivided Hindu family and 
whose only property is his interest in 
the joint property, does not apply to 
cases whereall the members of the family 
are minors and that a testamentary 
guardian can be appointed, subject to the 
limitation that it would be open to any 
minor on attaining majority to apply for 
the removal of the guardian so appoin- 

(3) [1916] 34 1. C. 706=40 Mad, 672. 

(4) [1906] SO B?m. 152. 


ted. This case was followed in Bam- 
ehandra v. Krishnarao (5). In Maha- 
bleshtvar Krishnapa v, Bamchandra 
Mangesh Kulkarni {Q) Scott, 0. J., and 
Beaman, J., after referring to Soobatk 
Pirthee Lai Jha v. Soobah Doorgah Lai 
Jha (2) and Rai Luhliee Dabia v. Gokool 
Chunder Choivdhry {!), viere of opinion 
ihat it was competent to a Hindu father 
to appoint a testamentary guardian to the 
property of his minor children and to 
gue directions for management. A con. 
trary view, however has been taken in 
Ka7iakasabai Mudaliar v. Ponnuswami 
Mudaliar (8) by Sadasiva Aiyar and 
Spencer, J. The appeal arose out of an 
application to remove a guardian who 
purported to act as guardian appointed 
by a will of the father of certain minora. 
It appears from the report that Abdnr 
Rahim and Spencer, JJ., without ex¬ 
pressing any opinion, called for a finding 
as to whether the properties dealt with 
by the will were ancestral or self-acquir¬ 
ed. On receipt of the finding Sadasiva 
Aiyar and Spencer, JJ., observed as 
follows: 

On the finding that the properties arcance*. 
tral properties of the testator (petitioner’s falberj 
be had no right to appoint guardians by will in 
rejpect of such properties which survived to aw 
sons” 

and treated the guardian as a “mere tres¬ 
passer.” No authorities seem to have 
been cited at the Bar and the judgment 
does not refer to or discuss any of 
previous authorities on the subject. 
In Krishna Aiyar v. Chakrapni 
Oldfield J. was of opinion that a testa¬ 
mentary guardian was not a person 
“appointed by a competent authority 
within the meaning of 0 . 32 , E. 6(2/, 
Civil P. 0., so as to entitle him to draw 
moneys from Court without giving 
rity. The learned Judge simply followed 
Kanakasabai Mudaliar v. Ponnusa^^ 
Mudaliar (8) and Budhilal v. 

(10). The question again arose for deei' 

sion in Alagappa Iyengar v. Uanga^hai 
Ammangar (3). Sadasiva AiyaL 
who delivered the judgment of the » 
was of opinion that though a Hm 
father can appoint a testamentary 


(5) [1908] 82 Bom. 259. 

(6) A. I. B. 1914 Bom, 800=21 I. 

Bom. 94. 

(7) [1869-70] 13 M. I. A. 209=12 

47 (P, 0.). 

(8) [1918] 211. 0. 848. 

(9) [19161 291. 0. 476. 

(10) [1907] 81 Bom. 418. 


0. 850=88 

ff. B. P- 0* 
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dian to the person of his minor sons, he 
was incompetent to appoint a guardian 
to the joint family properties which on 
his deatli survived to liis minor sons. 
The learned Judge after referring to 
Soobah PirtheeLalJliav.SoohahDoorgah 
Lai Jha (2) and distinguishing Albrecht 
V. BatheeJellamma (l) as only deciding 
that it was competent to a Hindu father 
to appoint testamentary guardian (though 
the decision followed without reservation 
the broader rule laid down in the case of 
Soobah PirlheeLalJha v. Soobah Doorgah 
Lai Jha'.s (2)] preferred and followed 
the decision in Kanakasabai Mudaliar 
V. Ponnusami Mudaliar (8). 

In Second Appeal No. 73 of 1916 Chi- 
dambara7n Pillai v, Veerappa Chettiar 
(11) the question again came up for con¬ 
sideration before Sadasiva Aiyar and 
Spencer, JJ., and they dill’ereJ as to the 
testamentary capacity of the father to 
appoint a guardian to the properties of 
his.minonsons. Sadasiva Aiyar, J., after 
distinguishing the cases reported as Soobah 
Pirthee Lai Jha v. Soobah Doorgah Lai 
Jha (2) and Raj Lukhee Dabea v. Gokool 
ChunderCkowdhry (7)a3 beingcases under 
Dayabhaga law and Rainchandra v. 
Krishnarao (5) as being a case deciding 
the power of Courts to appoint, dissented 
from the decision of the Bombay High 
Court in Mahableshwar Krishnapa v. 
Rainchandra Mangesh Kulkarni (G). 
Spencer, J., after referring to the conflict 
between the Bombay and Madras views, 
was inclined to follow Ramchandra v. 
Krishnarao (5) and Mahableshwar Krish- 
nappa v. Ramchandra Mangesh Kulkarni 
(6). 'He observed that there might be ex¬ 
ceptional cases where a Hindu father may 
validly and properly appoint by will a 
guardian to manage the joint family pro- 
perty during the minority of his sons 
where he was the onlyadult malemember 
of the co-parcenary at the time of his 

death such an act being: 

*'a natural »ct on the part of a prudent Ilinda 
father dying without grown up eons or agnates." 

1 can find nothing either in the Mitak- 
shara or the Smritis which prohibits a 
father from providing for the care and 
management of property during the min¬ 
ority of his sons. The only possible 
ground for negativing the power of a 
Hindu father governed by theMitakshara 
to exercise bis natural right (conferred 
by every civilized system of jurisprudence) 

(n) 11916] 18 I. C. 6C5. 


to make provision for the care and cus¬ 
tody of proporties of his minor children 
on his death is th.at under tlm Mitakshara 
ho cannot dispose of property by will to 
the prejudice of his co-)iarcener5, hub Ido 
not tliink that arrangomonts made for tlie 
protection of propoity for the bonotit c( 
minors amount to a disposition of pro¬ 
perty or a disturbance of the riglita of 
the minor co-parcenors to take tlie jiro- 
perty by survivorship. S>'<'luik Pirthee 
Lai Jha V. Soobah Doorgah Lai Jha (2), 
which as I have already pointed out is a 
case under the Mitakshara,clearly points 
out and recognizes thedistinction between 
a disposition of property contrary to the 
provisions of Hindu law and an arrange¬ 
ment for its preservation and manage¬ 
ment. The limitation to the power of the 
testamentary guardian tothe period when 
any one of tlie minors comes of ago and so 
becomes competent to exercise hisright of 
management, which as an adult co.parcener 
he would have in a Mitakshara family 
so far as the other minor co-parceners are 
concerned, would effectually remove any 
conflict. The decision of the Privy 
Council \u\Gharib.Ullah v. Khalak Singh 
(12) only prevents a Court and by a parity 
of reasoning a father or other adult co¬ 
parcener from appointing a guardian to 
the property of minor members of a joint 
family where there is an adult co-parcener. 
Bindaji v. Mathiirabai (4) and Maha¬ 
bleshwar Krishnapa v. Ramchandra 
Mangesh Kulkarni (6)distinguish Gharih- 
Ullah v. Khalak Singh (12) on this 
ground and are clear authorities for the 
view that the decision in Gharib Ullah 
v. Khalak Singh (12) has uo application 
when all the co-parceners are minors. 

As observed by Scott. C. J, in Mah- 
baleshwar Krishnapa v. Ramchandra 
Mangesh Kulkarni (6) and by Spencer, J., 
in his judgment in Second Appeal No. 73 
of 1916 Chidambaram Pillai v. Veerappa 
Chettiar (11) it is a matter of practical 
convenience and necessity that a dying 
adult member of a co-parcenary, where 
all the other co-parceners are minors, 
should be able to make arrangements for 
the guardianship of the minors and the 
management of the oo-parcenary property,.^, 
and I am of opinion that unless there is 
any express prohibition in the Hindu 
Smritis or commentaries recognized as 
antborities in this Presidency, there is no 
reason why the rulings of the Calcutta 
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;itia Roinhav High Courts should not be 

followel. In view of the conflict of 

authorities referral to bv me between the 

% 

M l iras and other High Courts, I think it 
desirable tbit tbe rjaestion shoul 1 bssett- 
led by Full Bench and would refer the fol¬ 
lowing (luestionfor determination. Whe- 
Itberib is competent to the only adult co- 
|)arconer of a Mitakshara fami 1 v c jnsisti ng 
of himself and bis minor co-i)arc8aer3 to 
appoint a testamentary guirdian to the 
CO parcenary properties of the minor co- 
parceners? 

Wallis. C. J, —I agree to this reference. 

Opinion 

Ayling, J.— I have hal the advantage 
of perusing tlia judgment which my 
learinl brother, Sasliagiri Aiyir. T., is 
about to pronounce; an] I agree in the 
jconclusioQ arrived at by him. It is im- 
possible to contend that the power of ap. 
pointing a testamentary guardian is sup¬ 
ported hy anything in the ancient texts; 
j-ind the attractive doctrine that anything 
'which is not expressly forbidden should 
dee held lawful, if expedient, seems to me 
jone which has its dangers and requires 
careful consideration before application. 
In the present case, the power claimed 
seems to run counter to the conception 
of a Hindu joint family in which every 
member obtains an interest at birth. I 
cm only agree with Sidasiva Aiyar, J.’is 
remark in Ckidiimharam Pillai v. Ve" 
erappa Chettiar (liJ in which that 
learned Ju Ige says: 

*'On priaciplo I find it difficult to hold that a 
xnaa who cannot deal with a particular species 
of property by will can make arrangment for 
the managemeut of that property by will after 
his death or can appoint guardians to manage 
that property foe minor owners who obtain it by 
survivorship after his death.” 

This seems to me to sum up the whole 
matter. I am not even clear that con¬ 
siderations of general expediency support 
respondents’ contention. The reference 
covers the case, not only of the adult co- 
percener’s own minor sons, but of his 
minor nephews, and even minor brother 
regarding whom the natural right of a 
father discussed by Kumaraswami Sastri, 
J., in his order of reference can nave no 
application. Even as regards sons, I think 
the interests of the minors are sufficiently 
protected by the power of the Court to 
appoint a guardian; and while the ex¬ 
pressed wishes of the father are sure bo 
receive attention at the Court’s hands, 


nothing further is required. I would 
answer tbe-quesbion in the negative. 

Contts-Trotter, J.— I also have had 
the advantage of perusing my learned 
brother Seshagiri Aiyar’s judgment. I 
only abstain from simply expressing ray 
own concurrence in it, because my doing 
80 might S90m to be associating myself 
wihhafamiliariby withthe ancient autho. 
rities which I cannot pretend bo possess. 
I therefore pub what I hive to say in my 
own words. To speak of natural rights 
has always been recDgiized as a slippsry 
path for the political thinker to bread 
from the davs of Hobbes and Rousseau. 
It is an even greater pitfall to a lawyer. 
To appoint a guardian to the person o! 
his infant children may be,'natural' right 
vested in the father. To clothe him with 
authority over property which belongs to 
so complex an institution as a Hindu joint 
family may be, seems to me to be some¬ 
thing which cannot be derive ! from nature, 
but must he founded on some leg^l war¬ 
rant. In England the warrant is statu¬ 
tory, and it is not pretented that there is 
any statutory authority in force in India. 
The citations from Manu seem to show 


that the original conception was that the 
custody of properties of the joint family 
where there was no adult member should 
be the care of the King, which in modern 
language means theCourtsof thecountry. 
No case has been cited which can be said 
to recognize the suggested right. Tbeewe 
in Soobh Pirthee Lai Jha v. SoobahVo^ 
orgah Lai Jha (2] contains expressions 
which tend to shosv that the leatne 
Judges supposed that such a power won 
be possibls; but they do nob definitely 
decide. Mr. K. Srinivasa Aiyange^ 8JP' 

ported that judgment on the ground t a 

as the propel ties dealt with were 
properties of the father absolutely 
were not joint properties, his righttoap 
point a guardian for them might be cou 
sidered as an inherent part of nis o 
right of ownership. That again 

me to be lapsing into abstract specula i » 

and it may be that Mr. T- B* 
Chandra Aiyar’s attack on this ^ i 
which not insignificantly formed 
the whole of his argumenb'”^®® , 
founded. Beyond that his 
to me to come merely tOthis.Tbe » ^ 
convenient, it is consonant with a ® ^ 
notions of what a father ought to e ly 

doforhischildren;ibisnowhereexpr 

prohibited; therefore, iboanbedoo • 
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iDe on the contrary it seems that to put 
a person in a definite le^al relation to pro¬ 
perty of which lie is not the owner, is a 
a step which cannot lie taken unloss there 
is lef’il authority for taking it. Its con¬ 
venience and justice may he admirable 
reasons for the le^^islature to take action. 
Tliey caunot. in my o|)inion, suOico to sot 
in motion a Coiut of law. 

Seshagiri Aiyar, J. — The question 
referred tor our consideration is whether 
it is competent to the only adult co-par- 
ceuer of a Mitakshara family consisting 
of himself and his minor co-parceners to 
ap[)oint a testamentary guardian to the 
coparcenar propjrtiesof the minor co¬ 
parceners. It was argue! before us that 
the real point for decision is whether 
tlie manager of a Idin lu family, he he the 
father, the uncle or an elder brother, can 
appoint a testamentary guirdian for tlie 
property of his minor co-parceners. In 
the Hindu Law there is no provision for 
the appointment of a testamentary guar- 
dian. That may be due to the fact that 
the idea of making a will is of recent 
origin. The only texts of Hindu Law 
which relate to this subject are all col¬ 
lected in Colebrooke’s Digest, Vol. 2, pp. 
574 to 577. These authorities cast upon 
the King the duty of protecting the pro¬ 
perty of a minor. Mr.T. R. Raraacbandra 
Aiyar for therespondentsdrewour atten¬ 
tion to the commentary of Kullookha 
Bhatta on Minu’s text an<l argtied that 
the protection of the King sliould be in¬ 
voked only where the infant was other¬ 
wise unprotected. I do not understand 
the commentator to indicate by the usoof 
the expression ‘Anadha'that the deceas- 
ed father or manager is competent to 
appoint a guardian and that it is only in 
default of such an appointment the King 
can step in On the otliar hand it is clear 
from Manu’s verses that the primary 
right of guardianship is in the King, and 
it is only by reflection that the father 
during hie lifo-time exercises that right 
(as if by delegation by the Sovereign), 
On principle, itappearsto me that a per¬ 
son who is not capable of making a gift 
of his property or to dispose of it by 
testament cannot be in a position to con¬ 
trol that propertyafter his death. How¬ 
ever convenient it may be, and however 
consonant with natural justice, that a 
father or manager should indicate his pre¬ 
ference of an iniivi lual as guardian by a 
to-staraent, in my opinion it would be in¬ 


ship that ho .•iltould hiivo the (lower to 
dictate to Mo' King or lo the .Tiilges 
appointed by him as to who should he 
the guardian of hi-; minor co-parceners. 
In the majority of eases the wi^-tios of 
thofaihor or mauager would ho acted 
upon hy the Courts, lint lo that his 
directions should be regardeil .a-. afuonnt- 
ing to a legal ajipuintnumt is opposcrl 
to the principle unilerlying the Mitak¬ 
shara system of law. 

In the order of reference Kuniaraswami 
Sastriar J, refers to the natural right of 
a father to appoint a guardian and says 
that such a power is conferred hy every 
civilized system of jurisprudence. Mr. K. 
Srinivas.a Aiyanger in a very learned 
argument has drawn our attention to the 
theories of guardian5hi|i onunci itcd in the 
ancient and molern systems of jurispru¬ 
dence. .An examination of thocititions 
sliows that whereas the right ofappoint- 
ing a guardian for the person of an infant 
lias been in some systems rogarde 1 as the 
natural or the nurtural right of the parent, 
in none of them lias it been stated that 
the right to appoint a guardian of pro¬ 
perty is a Common Law right. In Roman 
law just as in the Hindu law, the pro¬ 
tection of propertv was enjoined upon the 
State. In English law the power to ap- 
point a testamentary guardian was first 
given by 12 Carl. 2. Cap. 24. (See Simp¬ 
son on Infants, p. 1 .’5.) It is stated in 
the lextiiook that the righto! appointing 
a testamentary guardian is not aCominon 
law right. In America whore the Civil 
law of Romo and the English law have 
been further developed, it is clear that 
the right of appointing a testamentary 
guardian is not regardelasan inherent 
right in the parent. (See 21 American 
Cyclopaedia, p. 12.) Therefore, I am un- 
able to accept tiie statement of the learn¬ 
ed .Judge that in other systems of juris¬ 
prudence the right of appointing a test¬ 
amentary guardian exists as a Common 
law right in the parent. 

I shall now discuss the cases. The earli¬ 
est decision upon the subject, barring the 
decision of the Su Ider Adawlatof the High 
Court of the N. W. Provinces, is S'lohah 
Pirtkee Lai Jha v. Soohah Doorgth Lai 
Jka{2). There are unloubteily obser¬ 
vations in that julgraent which show 
that the learned Julge believed that he 
bad the authority of the Hindu law in 
holding that a testamentary guardian 
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can 1 e appointed fora Mitaksbara minor. 
The aciual decision itself is supportable 
upon other grounds. There were two 
classes of property in respect of which a 
person purporting to act on behalf of the 
miner had entered into a compromise on 
behalf of tho minor. This person was 
appointed gaurdian by the father in his 
will; be was also recognized .by the civil 
Court as the guardian ad litem of the 
minor. The compromise in the suit re¬ 
lated to ancestral property. It was up¬ 
held. It is well settled that where a 
guardian is appointed by the Court and 
an honest conn»romise is come to in the 
presence of the Court it is prima facie 
binding upon the minor unless the latter 
can show that his guardian was guilty of 
fraud or other invalidating circumstances. 
There was another species of property 
iu regard to which the guardian appoint¬ 
ed by the will had entered into a com¬ 
promise outside the Court. That pro¬ 
perty was the self acquisition of the 
father. In respect of such property it 
cm hardly be disputed that it is open to 
the testator to appoint a guardian to 
manage it. Therefore the conclusion 
come to in the case is right. The obser¬ 
vations of the learned Judge that Hindu 
law sanctions the appointment of a guar¬ 
dian receive no support from any citation 
made by him or from any authority to 
which we have been referred in the 
course of the argument in this case. I 
am therefore not prepared to follow the 
obiter dicta contained in that judgment. 

The next case very strongly relied up¬ 
on by Mr. T. B. Eamachandra Aiyar is 
the decision of the Judicial Committee 
in liaj Lxihhee Dabea v. Gokool Chunder 
Chowdhry {'1), It was a case under the 
Dayabhaga law under which it was com- 
petent to a father to dispose of property 
notwithstanding the existence of sons. 
The suit was brought to set aside the 
alienation made by the widows of one 
Guruprasad Sarma. The latter had exe¬ 
cuted a document in favour of the 
widows under which the alienees claimed 
that the widows had ample power of dis¬ 
position. The Judicial Committee came 
to the conclusion that the document con¬ 
ferred no rights of property on the 
widows. They regarded it as providing 
only: 

“a species of trust for managemeut and that it 
did not interfere with the devolution of the est* 


ate according to the ordinary law of succession 
under the Hindu law.” 


Following this view, their Lordships 
of the Judicial Committee considered 
whether the disposition by the widows 
as managers of the property of Gnrn- 
prasad’s sons was impeachable. It is 
clear from the facts that the question 
before the Committee did not relate to 
CO- parcenary property or to the power 
of a Mitaksbara father to appoint a tes¬ 
tamentary guardian. NotwithstandiDg 
the argument of the learned vakil for the 
respondents I am unable to see why a 
person who is competent to devise bis 
property whether to bis own children 
or to strangers should not deal In his 
testament only with the right of manage¬ 
ment of that property. It is not neces¬ 
sary to validate such an appointment of 
a guardian or manager that the testament 
should make a gift of the property as 
well. 


The right over property involves 
two definite rights, the right, of manage¬ 
ment and the right of enjoyment. A 
person may devise the right of manage- 
raent only by providing that his legs! 
heirs shall have the benefit and advice of 
a person in whom the testator had con¬ 
fidence. That was really what happened 
in the Bengal case. Sir James Colville 
in delivering the judgment points ont 
that the right of succession under the 
Hindu law was not interfered with by 
the testator. I see nothing in the jodg- 
ment of the Board in that case to 
rant the contention that a person w o 
cannot deal with a species of proper y 
by a testamentary document can devise 
the right of management over such pro¬ 
perty. MahablesJmar 
Ramchandra Mangesh Kvlkarni IW w® 
the next case referred to. I cannot e 
saying that the learned Judges . 
correctly understood Bai Lukhee 
V. Gokool Chunder Chowdhry ° 
which they base their oonolusion; 

constrained to differ from 
These are all the cases in the other 

Courts. So far as Madras is 

the preponderance of authority . 

favour of holding that a 

has no power to appoint a ; 

guardian to his son’s propertyi a 

Mitaksbara manager has no pow 

point such a guardian. Tbo first 

sion is Kanakasabai Mudait^ • 

nusami Mudaliar (8), to w 
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cer, J., was a party. KrisJuia Aiyar v. 
Chakrapani (9) is to the same effect. 

In Alagappa Iyengar v. Mangathai 
Ammangar (3) Sadasiva Aiyar, T., and 
Moore, J., came to the same conclusion. 
In Chidambaravi Pillai v. Veerappa 
Cheltiar (11) Sadasiva Aiyar, •!., once 
again expressed the same view. Spen¬ 
cer, J., seems to think that tlie matter 
requires further consideration. The 
learned Judge does not give any definite 
opinion on the point at issue. Mr. T. R. 
Ramachandra Aiyar attacked the view of 
Sadasiva .\iyar, J., on two points. I do 
not think that the criticism really affects 
the main conclusion at which the learned 
Judge has arrived. It is true that his 
reference to Soobah Pirthee LaJ Jho v. 
Soobah Doorgah Lai Jha (2), as a Daya- 
bhaga case is not quite accurats and 
something may be said also against his 
reference to the Privy Council decision 
but the principle enunciated by him has 
ray entire approval. Some other cases 
were referred to by Mr. T. R. Rama- 
chandra Aiyar, viz., Sami Row v. Elia- 
vatha Row (12) and Gharib Ullah v. 
Khalak Singh (13). In the first of these 
cases the property dealt with was the 
self-acqnired property of the testator. 
The second case has really no bearing up. 
on the point. The learned vakil refer¬ 
red to the enactments dealing with guar¬ 
dianship, viz , the Court of Wards Regula- 
tion, the Guardians and Wards Act and 
the Widow’s Remarriage Act, and con¬ 
tended that these legislative provisions 
preserve the right of a Hindu father to 
appoint a guardian. I do not think 
these Acts give any statutory authority 
for the appointment of a testamentary 
guardian in respect of co-parcenary pro¬ 
perty. They only refer to cases in which 
such power of appointment is permissi¬ 
ble under the law, for example, cases of 
self-acquired property in Madras or 
Dayabhaga property in Bengal. 

The case has been very fully argued 
by the two learned vakils and my ans¬ 
wer to the question referred to us is in 
the negative. 

a 

S.n./r.k. Reference answered. 

_ in ike negative. 

(IQ) 119061 16 M. L.J.857. 

(18) L1903] 26 All. 407=301, A. 166 (P. C.). 
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Ismail S.iilfi Sons —Plaintiffs—Ap¬ 
pellants. 

V. 

Wilson & C'l.—Defendants—Respon¬ 
dents. 

Original Side Appeal Ko. 32 of 1917, 

Decided on 31st January lOlS, frotn 

judgment and docroo of Kumaraswaini 

Sastrv, J D/. 21st March 1917. 

fa) Contract Act (9 of 1908). S. 73, ill. (a) 
—Damages for failure to supply goods where 
no market exists and goods are for buyer's 
personal use—Measure is difference of price 
contracted and price at which goods could 
be obtained. 

The ineisuro of damages in case of broach 
of a coatract for delivery of goods, where there 
is DO market at the piece of delivery and where 
the goods arc not to be resold, but are intended 
only for the buyer’s use is that contained in 
Ulus, (a) to S. 7.3, i. e., the sum by which the 
contract price falls short of the price for which 
the purchaser might have obtained goods of 
like quality at the time when the goods ought to 
have b?cn delivered, (P C 21 

(b^ Contract Act (9 of 1872), S. 73—Two 
alternative remedies in S. 73— Latter alter¬ 
native can be availed of as additional right. 

Per Srtda.sira .Uyar, J.—Section 73 mentions 
t»o alternativeF, the latter alternative being an 
additional right to be availed of at the pUintid’s 
option tP 1057 C1] 

(c) Contract Act {9 of 1872), S. 73—Scope 
of IIlus (a) stated. 

Illustration (a) to the section authoritatively 
interprets what tho Legislature meant by the 
phrase ‘loss or damage which naturally arose 
in the usual course of things from a breach of 
the contract* in ‘no market' case also. The 
language of the illustration is absolutely general 
and wide and it makes no exception on account 
of special circumstances, such as (a) where tho 
party complaining of the breach could get some 
other substitute for the goods ordered, (b) wliere 
he was made a gilt of the articles as substitute 
on the day fixed for delivery and (c) where there 
was no market at all for the goods at the place 
of delivery, IP 1053 C 1, 21 

D. Chamier and K. Pandalai for Short, 
Bewes & Co. —for Appellants. 

Nugent Oran t for King and Partridge — 
for Respondents. 

WallU, C. J. —The plaintiffs in this 
case are a well-known-firm carrying on 
business in Mysore and Madras. In 1913 
they obtained from the Mysore Govern¬ 
ment the Abkari contract for Mysore 
and arranged with the defendants who 
carry on business in Madras that they 
should go on importing molasses for 
them in the same way as they had done 
for the previous holders of the contract. 
Admittedly the goods contracted for were 
intended for use by the plaintiffs in their 
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10-jj Madras 

f;!otorio^ at Ban^ilore, Owing to the 
*li>urg‘inixition oi shipping cons0r[uenfc 
on the cut!)ieak of tlie war at the begin¬ 
ning of August Ihl j, the defenil ints were 
una' Ie to >hip SQO tons from Java in the 
month r)f Oetoher 1914 as they were 
hound to do under their contract. This 
was a breach of contract for which 
admittedly they are bound r,o cotn- 
p(.'f!s\t6 the plaintiffs in damages anl the 
main question argued before the l-?arned 
Judge and before us is as to the mtafure of 
damages. Tlie learned Judge auarded 
the I'laintifts only nominal damages on 
the griaind tliat they had failed lo ]ut 
before him the inoperfmaterials for esti- 
mating the dan^ages and the i-laintifi's 
have appealed. Tlie law as to this sub- 
ject is to 1)0 found in S. 73, Contract Act 
and the explanation thereto. Under the 
body of the section the damages are to 
be those which naturally arise in the 
usual course of things from the breach 
which the parties knew when they made 
the contract to bo likely to result 
from the broich. By the explanation, 
the means whicli existed of remedying 
the inconvenience caused by the nont 
performance of the contract must be 
taken into account. 

The explanation is in accordance with 
the decisions in Dunkirk Colliery Co. 
Lever {i) and the decisior -So house 
of Lords in UritishWestin I 'ectric 
and 'Manafacturhuj Co. v. l trtd 

Electric iUiibvays (2). In that c-t.u L..-d 
Haldane, L. C., observed: 

“The fundamental basis is thus compensutHn 
for i^eouniary less naturally flowing from the 

breach, but this first principle is quidified by a 

second which imposes on a plaintiff the duty 
of taking all reasonable steps to mitigate the 
loss consequent on the breach 'and debars him 
from claiming any part of the damage which is 
due to bis neglect to take such steps." 

The law was recently laid down to the 
same etlecfc by the Judicial Committee 
in Jamal v Moolla Daw.tod Sons Si 
Co. (3). The rule that where there is 
a market at the place of delivery the 
damages are the dillereijc" hebvveen the 
contract price and the market price at 
the date of delivery may be regarded 
as an application of the principle em- 
bodied in the explanation that the buyer 
must take the necessary step', to mini¬ 
mize the damage. Where there is a 

if y LU. D kO=oy L /t!. ii). 

2) 119121 A. C. 673=81 L J. K. L 1132. 

8) A.I.R. 1915 P. C. 48=43 Cal.'49^=3l L 0. 

949=48 1. A. 6 (P.O.). 


market and the seller has no notice of 
any contract entered into by the buyer 
the market prise in the case of failure 
to deliver is the test by which to esti- 
mate the value of the goods indepen- 
dently of any circumstances peculiar to 
the buyer and so independently of any 
contract made by him for sale of the 
goods. This is the rule in Rodocannchi 
V. Milburn'-i). approved by the House 
of Lords in Williams v. Agius (5J and 
applied by the Judicial Committee under 
the Indian Contract Act in Jamal v. 
Molla Dawcod Sons Si Co. (3). This is 
the rule in cases of non-delivery. It has 
recently been stated in the House of 
Lords that there is a difference where 
delivery is only delayed, but that is not 
the case here and also we are bound by 
the terms of the Indian Contract Acti 
When there is no market for the 
goods at the place of delivery the buyer 
may procure a substitute at a higher 
cost if it is a reasonable and business, 
like thing to do and calculate to diminish 
the loss and may recover the difference 
in price as damages from the seller. It 
has nob yet been decided that he is 
bound to do so and apparently he mny 
refrain from doing so and rely on his 
claim for damages. See the observations 
of Lord Atkinson in Brie County Natu~ 
Tal Gas and Fuel Co. v. Carrol (6). 
Where there is no market Mr. Mayne 
says: 

“the principle upon which the damages 
be assesoed is exactly the same. They are to 
taken at the value of the article at the date of 
breach. But the mode of estiraatlDg this ralne 
is different for there is no market price which 

can he quoted.” 

Wherebhe buyer was under a contract to 

re-sell, as in Borries v. Butchinsoni^ii) ^ 
liinde v. Liddell (8), the re-sale price is 

evidence of the value of the goods at the 

place and time of delivery asobserv^ 
by Mr. Mayne, and as recently beU in 
Stroms, Bruks, Aktie Bolag v. Buichison 
(9). which approved the judgment of 
Blackburn, J., as he then was, in 
Ian V. Great Western Railway Co. (IW* 
that the natural and fair measure of 
d amages is the value o f th0good3_^be 

(4) 11887J 18 Q 8. D. 67. 

(5) L19141 A. 0. 510=83 L. J. K. B- 715- 

(6) U9111 A. 0.106 =80 L. J. P. 0. W- - i 

(7) [1865] 18 G.B. {n. s.) 445=34 L. 

169 . „ 

8) [18751 10 Q. B. 265=44 L. J. 

9) [19051 A. 0. 616=74 L.J.P.C. ISO- 

10) [1866J 6 B. & S. 484=34 L. J. 0* 
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time and jdaco at which they otiglit to 
have hetni delivered to the owner, which 
I road fts meanin}* the valoe of tho ponds 
to the owner of such poods at tlio time 
and place they ought to have heen deli¬ 
vered. In that case also, the goods were 

intended for re sale hv the huver. 

^ * • 

Where as in the present case, tho 
article is purchased not for sale hut for 
use to the knowledge of the sellers, Mr. 
I^Iavne observes: 

(laniaRpsi will also bo as?osS''d with reforenco to 
its viiliio {n the purchaser. But its value will be 
dotorniitud by other consid-r.itions, th.it is to 
say, by tlie use for which ic was intended, the 
loss which followed from its not being supplied, 
and the profit which would have b^en made out 
of it if it had been delivered in time." 

In Portman v. UiihUeton (ll), where 
the defendant failed to deliver a fire box, 
tho plaintiff recovered the price and the 
extra cost of procuring a substitute but 
not the special damages of which the 
defendant had no notice. In Smeed v. 
Foord (12) the defendant who had failed 
to supply on the due date a threshing 
machine was held liable for the deteriora¬ 
tion of the wheat owing to its being 
stacked and injured by rain, as that was a 
natural consequence of the delay in sup¬ 
plying the machine according to the con¬ 
tract. In Gee v. _^Lancashire and 
Yorkshire Railway Co. (13), as I read it, 
all that was ruled was that it could not 
be held as a matter of law that the stop¬ 
page of the buyer’s mills was a natural 
consequence of the seller’s delay in do- 
liveriug cotton under his contract, In 
Elbinger Actien-Gesellschaft v. Arm- 
strong (14) Blackburn, J., as he then was, 
delivering the judgment of tho Court of 
Queen Bench observed that 

where, Irom tho Dftturo of the artlcl**, there is 
DO markot in which it can be obtained, the rule 
as to the difference of contract and market prices 
is inapplic.ibl<’,” 

and the pluintifl's were allowed to retain 
the damages awarded them as to the rea¬ 
sonable results of the delay in delivery. 
We have nob been referred to any case in 
which a different test was applied in'the 
case of non-delivery as distinguished 
from late delivery of goods intended for 
use. 

As regards goods intended for re-sale 
where there is no market price at the 
place of delivery, in O'Hanlan v. Great 

Til) 11858) 4 C. B. (n. a.j 3*22=27 L. J. C. P. 

231. 


12 

13, 

14 


11H691 1 E i E 602=28 L. J.Q. B. 178 
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Western }i’,iihrii!i Co. {](\) (which was a 

COSO of n'in-<l>'liv<'i y Ity ac'rrier, hut thaf. 
ai>pears to no ililferiMioe), f lu! valuo 
of the goods wiii ;ii l ived at by laking into 

account the whol-‘> lie pi ico at Ihephice 

of mamifactiiic an 1 a doing (o it Ihc cost 
of carriage to tlio pbico of didiv-Tv nnd 
the profit v\hi‘di a liypothclical iuiptjrter 
at tho place of dolivny mi-ht be oypnt;. 
ted bo cliarge. This hypothetic il mai'kct 
price is by no meaus so saMsiactorv a 
measure of damages as tho real niarki-t 
price where it exists, and is oulv ap. 
plicable in tho absence of other evMence 
of value such as the price at which the 
buyer had contracted to re-sell. It is 
especially unsatisfactory in cases like the 
present, where it takes nearly a month 
from the date of order to procure the 
goods at the place cf delivery. Logically, 
the price at the date when tlie goods 
would have had to he ordered so as 
to reach the place of delivery on the 
contract date would seem to be the 
price to be regarded, rather than the 
price at the contract date which the 
learned Julge has adopted; but in the 
case of goods purchased for use, which¬ 
ever date be taken, and whether in the 
present case the price be taken at Cal- 
cubta, or at Java, damages assessed on 
this basis bear no real relation bo the 
buyer's actual loss, and as in the present 
case, give him heavy damages where he 
has sustained no real loss. I think there¬ 
fore there is much to be said in favour 
of adopting Mr. Mayne’s rule, and have 
felt coo>id6rablo doubt on the question, 
lu this Court however we are governed 
by the Contract Act and illus. (a) to 
S. 73 says that the measure of damages* 
in this case is the sum by which tho 
contract price falls short of the price for 
which the purchaser might have obtained 
goods of like quality at the time when 
they ought to be delivered. 

On a careful consideration of the ques¬ 
tion, I hive not lound sufficient reason 
for refusing to follow the rule laid down 
in the illustration, which also appears 
from the latest edition of Sidgwick on 
Damages to be the accepted rule in Ame¬ 
rica. In the present case the learned 
Judge finds, and I entirely agree with . 
him, that the plaintifis sustained no ac. 
toil loss from the defendants’ failure to 
ship the October coDsignment, as they 
were admittedly well stocked. They 
might therefore without any prejudice to 
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themselves have accepted the defendants’ 
oifers to ship the October consignment 
along with the November consignment, 
or their subsequent offer about 29th 
November to forward it by an early ship¬ 
ment in December. These considera¬ 
tions however are inapplicable if the rule 
in illus. (a) is to be strictly applied as I 
think it should be. In arriving at the 
price for which the goods might have 
been obtained on the date of delivery. I 
entirely agree with the learned Judge 
that we should look prima facio at the 
cost of obtaining tliem from Java, and 
not from Calcutta which gets its supplies 
from Java, especially as the evidence is 
that the goods can be obtained as quickly 
from Java as from Calcutta. Obviously, 
the market price at Java would ordi¬ 
narily be less than at Calcutta. 

It is quite clear that the shipping and 
insurance difficulties consequent on the 
outbreak of war in August 1914 must have 
caused an advance of the prices ruling in 
Java and Calcutta over those at which 
the plaintifi's purchased before the war. 
I'lx. G shows that the defendants were 
asking Rs. 2-9-0 per cwt, ex-war risk on 
29th October 1914, about the time when 
the hypothetical dealer in Madras might 
be expected to purchase the goods in Java 
to liave them ready in Madras on 29th 
November, which the learned Judge has 
fixed as the date of delivery in Madras. 

Though the plaintiffs have only tendered 
evidence as to the prices ruling in Cal¬ 
cutta, and the defendants have abstained 
from tendering any evidence on the sub¬ 
ject, Mr. Chamier for the plaintiffs has 
put before us certain calculations from 
which he estimates the c.i.f. Java Mad¬ 
ras price on 29th November at Rs. 2-8-7 
per cwt. This figure he arrived at by de- 
ducting the freight to Calcutf’-a, as spoken 
to in evidence, and adding the freight 
from Java to Madras, but these are not 

proved to have been the prevailing freights 
either at the end of October or of Nov¬ 
ember 1914, and I agree with the learned 
Judge that the c.i.f. prices from Java are 
not accurately proved, I think therefore, 
that Mr. Chamier is not entitled to judg- 
» ment as claimed by him for Rs. 8,800 as 
the difference on 800 tons between 
Rs. 2.8-7 per cwt., his estimated c.i.f. 
price from Java on 29th November, and 
the c.i.f. contract price of Rs. 1-15-6 
plus Rs. 250 importer’s profit and Rupees 


33 lading charges, in all Rs. 9,083, On 
the other hand, looking at the evidenoa 
as a whole, and especially at Ex. G1,1 
think there is evidence from which I am 
justified in concluding that the hypo¬ 
thetical value of 800 tons in Madras at 
the end of November must have exceeded 
the c.i.f. contract price by not less than 
Rs. 5,000. It is very likely that the 
figure would be higher if all the evidence 
were before us, but we are agreed that 
that sum may safely be awarded on the 
evidence before us. I would accordigiy 
allow the appeal and increase the dam¬ 
ages to Rs. 5,000. The respondents will 
pay the costs of the appeal. The Memo¬ 
randum of objections is dismissed with 
costs. 

Sadasiva Aiyar, J. —Plaintiffs are the 
appellants. The defendants under two 
contracts with the plaintiffs were bound 
to ship 800 tons of solid Java Molasses 
in October 1914 at Java to arrive in 
Madras in November 1914,the plalntiffsto 
tako delivery at Madras paying Rupees 
1-15-6 cwt. The defendants failed to 
make the October shipment and thus 
committed breach of the contract. T ® 
plaintiffs sue for recovery o| W 
23,000, alleged to be the difference Mt- 
ween the contract price and the mar e 
price” of the 800 tons of molasses in 

November 1914 when the 
to have been delivered at Madras by 
defendants, and (b) Rs. 2,725-16'6t 
the sum paid under protest by t“® P... 
tiffs to the defendants owing to the i 
gal detention by the defendants ot s 
other shipments under the contrao I 
that sura was paid to the defendants. 

The learned Judge on 
gave a decree for the '-not 

claimed under the heading (W p 

of the sum paid under protest, e 
only Rs. 100 as nominal damages . ^ 

pect of the Rs. 23,000, damages o ? Liffg 
under heading (a). Hence the ^ 

have appealed under the Dett^® 0 ^ 

the appeal being valued onten- 

evidently because the plamtin 

tionin appeal is that the them 

the Original Bide ought to have g 
Rs. 21,000 as damages ^ inst^ 

Rs. 100 under the heading as 

by my Lord in his judgmnoy . 
to this subject is to ^ a jn 
Indian Contract Act, S- 73i 
illustrations theretot 
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ftfli f L ® Section en- 

tJed to have compensation for the loss 
or damaged caused" to them 

natunnv ‘>‘'^“8 

from M ^ the usual course of thiugs 

vh“u thev know 

ueu they made the contract to be likelv to ip- 

sult/nra the breach ofit.” « w le 
Though there are 18 illustrations (a) to 
r) appended to S. 73. none of them refers 

Ket or the goods at the place of delivery 

rueDtionedin the contract. fThreo of 
the Illustrations namely (e). (oj and (q) 

Qxpressly refer to market price" as one 
of the essectial ingiadients to he consi. 
dered in_arriving at the damages 1 if 
^•rt'uas no illustration at all which 
could be reasonaldy held to govern the 
facts of this case and if the bo-iv of the 
section alone remained for consideration 
on the question of the amount of daina 
ges which the plaintiffs are entitled to 
there seems much to be said in favour of 
the view that as there is no market for 
the goods at the place of deliverv and as 
tne pecuniary loss naturally flowing from 
euch a breach cannot therefore be esti 
mated with reference to the market price 

the plaintiffs ought to prove that "dam. 

age cipable of calculation in some other 
reasonable manner naturally flowed and 
WAS sustained by them from such breach 
or prove (the second alternative mention.’ 
ed in S. 7 . 3 ) that both tliemselves and the 
defendants knew that seme other damage 
was likely to 1-esult from the breach of 
the contract and the amount of such d:u 
,mage. Tliis latter alternative right is 
Hn my opinion, given by the section only 

:as an additional right to that grvon by ' 
jthe clause which gives compensation for ' 

, the loss or damage which naturally ‘ 
arose in the usual course of things" from ' 
such breach, such additional right to be ^ 
availed of at the plaintiffs* option. As. ^ 
suming, as I said before, that none of the ' 
illustrations to the section throws any f 
light on the dispute in this case in which ^ 

there 18 no market for the goods at the ^ 

,.laoe of do ivory I .gree with my r.ord ' 

fcflRb lKa nlf)in 4 «lTA « A 


ger M,e„ GeseUschaft vJr7nslrG)i(, (ij) 
uo doubt decide that in sud, a cal 

, the damages must ba calculated on 
the basis of the value dxod I v ihn 

wbioh would actuvlly have to be 
the bes and nearest available substilte 
SorneofthoKnghshcaseP. ifl n^av w,v 
so with respect, usetheexpression "mar 

ket.valuo in a loose manner- and hy 
down that the market.value for the cal’ 

culationcf damages must be ascerlinli 
in particular modes where thero 

-rketataliforthegoo"sV.‘'"r 

of delivery. See , r', i 

fitm Pulf) Co7nfi,niif {l!j} ' ’ 

I Agree with Kiimnaswaiui S. , • t 

that the IlnGlish an 1 fr. r 
I , an I Indian cases dn nr,^ 

lay down ,,uv inflexible rule tiv.l in „ .f 
mating ,lr,„,a.,es i„ ■ „o-n.arker' cu,e; 

ibTpuo: Ivbe"jir.. 


*. --"--/t *-Baoo wisn mv i;ord 

that the plaintiffs have not proved any 
loss or damage naturally arising in the 

usual oonise of things from the breach of 
that the plaintiffs' contract has been 
jsaused tothero.nor(in thealterDative)any 
loss or damage which both parties knew 
when they made the contract to be likely 
to result from its breach. The English 
cases see Htnde v. Liddtlf ( 8 ) and FAbin 
1918 m;is3 


it is Dot the uearsst i 

but the place where having 

facts of a particuhr case 

without any matdrial Ihaav. would 

procure the goods in a mantishimself 

the least amount of hard'hii^^ 

patty.” nard>lnp on the other 

In tlie present case, it was tn T«y, 
not to Calcutta that the p]ain\iff’?i, 

Imve turned to if they re’^n" 

flrooure molasses as a substitute for ti e 
raolasses contracted for, I further agree , 
with Kumaraswami Sastri, J.. that the 
fact that the |)laintills did not imlio any/ 
pnrcluse ol molasses as a substitute tor 
the molasses conLracto.l for or that lliov\ 

have not proved that they suffered a pie 

of actual damages D.rough the breach of 

contract does not disentitle them, if the 

LnJiBh and American law applies to this 

Z t,‘.e uoer:, '’‘ar’riero to“{Ll^ ^="1 
the contract price. LTZVjXr , 

of S 7 I *' ‘ho body 

Of b. 73 stood alone, such a difference in 

a no.market case nnnM ? f 

the principle in dispute. Suppose A of 

(15) (19I1J A. C. 80l=:80J, P. C. 9i ~~ ' 
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there bein^ no market for such an auirnal 
at Madras, he enters into a eontract with 
B of Australia through B's agent at 
Ma-Iras in March 1917 for delivery to 
him at Madras of the animal, the price to 
he Rs. :'-00 r:iya>-le to B's agent at Ma.dras 
cn delivcrv in September 1917. B ille¬ 
gally reiiudiates the contract in July 
1917 and thus commits a breach. If A 
ha \ taken ether steps in July or August 
1917 , he could have obtained a similar 
wild'animal from Australia delivered at 
Madras in September at a cost of Rs. 500. 

-1 does not take any such steps but makes 
a demand for Rs. 200 as damages payable 
to him and be dies (say) three days after 
the date fixed for the delivery of the 
animal to him at Madras under the con- 
tract A's son and heir C does not him- 
.elf care to have any such animal as a 
net Is C entitled to recover Rs. 200 as 
damages from B for breach of the con¬ 
tract according to S. 73, Contract Act. 

S 73 as I said before speaks of loss or 
,Vin-,aSe Nvhich naturally arose from such 
hrpach u«ing the word arose in the 
pStnse. Can we say that Rs 200 was 

?he -famage which had 

to A by his not having Iwdapetwild 

animal by him during the three days bet- 

„een the date fixed for delivery of the 

same under the contract and .4 s death 
or to A's son ami heir by not having in- 
baited a wild animal whmh he does not 
want'' If of course, he had tried to ob¬ 
tain a substitute and had obtained it at a 

cost of Rs. 500, the loss of Rs, 200 
“ iJht be said to have naturally arisen, 

Ap;rt from authority “ 

tiiA language of the body of the b. (o 
alone. I would be inclined to think that 
no damages at all can be claimea. But 
rthioTlL. U S.73,authoritabivelyin. 

tevprets what the legislature meant by 

which naturally 

usual course ot things from a breach of the enn- 
tract.” 

in a “no. market” case also. That illus- 
tration is as follows: 

A contracts to soil and deliver 50 mauud^ 
of saltpetre to D, at a certain price to be pud 
on delivery. -1 breaks his promue. Is B en¬ 
titled to receive from i. by way of compensa- 
r I rw sum if any by which the contract price 
iir- hort M the price for which B might have 
obtained 50 maunds of saltpetre ot like quality 
atthe saltpetre ought to have 

been delivered?” 

It will be seen,.that, the language, of 
the illustration is absolutely general.and 
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wide and it makes no exception on ac-J 
count of special circumstances like the 
following; (a) a case where B could have 
used some other substitute for the salt¬ 
petre, (b) a case where B was madea 
gift of 50 maunds of saltpetre as snb- 
stitute on the date fixed for delivery by, 

A, (c) where there was no market at alV 
for the saltpetre at the place of delivety.- 
The law as stated in the illustration 
gives an unconditional right to B to get 
the difference between the contract price 
and the cost which he would have had 
to incur to obtain tbs like guantity i 
saltpetre with of course, the least 
amount of hardship to .A. I think this 
illustration is fully consistent wiX^tbe 
Boglish law as laid down in the House 
of Lords case of Wertheim v. Ckicoiififfli 
Pulp Co, (15), though that case was a 
case of breach by late delivery and not 
a case of no delivery at all. So jUo ^ 
Jugmohandas v. Ntisserwanji [M 
kins C. J.. and Chandavarkav, J., con- 

strue S. 73, Contract Act similarly; _ 

*‘There was no read 7 market rate* 
fore must have recourse to some other test. 

And rhen the learned Judges consid 

all the facts including a statement p * 

pared by the plaintiff himMl 
case as tc what he considered i-easoMbl 
compensation from another 
committed a similar broach o _ 

with plaintiff. ;^^here there are abs^ 

lutely no materials put jjjjyg 

plaintiff to indicate what it '"“'J* j 
cost him to obtain similar goods 
cheapest manner it may be ° I 
nominal damages would have 

lowed.' But where there are 9om 

rials, the Court should, I ’ which 

jury try to arrive at the “J i^iilar 

the plaintiff could have got ^ 
goods for the contracted date oMeh > 
and give him the difference if any 

ween thac and the ^ontraoved P 

the present case, «e have 

that the defendants themsel 

letter Ex.iG in October 3.9 3 

thev offer to deliver molasses at ft 

per cwt. in November, n plaintiffs 

rate as the rate at which 
would have been obliged to P 
had attempted to the molasses 

contracted for,, then the ^oald be 

they would be ent'^led 

16.000 into -—^ 

7lf;ni902l5G.B:-m.'744. ‘ 


V ' 
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{9 annaa 9 pies) or Ea. 9,750. But it 
appears that the plaiotills thetnselvea 
considered the price Rs. 2.9-3 aa too high 
a quotation and that the price of molasaea 
was probably rising even between the 
beginning of October and the end of 
October at Java. 

I might here remark that the plaintiffs 
might have let in evidence as to why 
they considered Rs. 2.9-3 as too high or 
what they considered as a fair price, and 
the defendants might also have let in 
evidence as to how they arrived at the 
hgure Rs. 2.9 3 and what the real price 
was of molasses at Java ami what with 
the freight and reasonable commission to 
importers, the costs i) 0 r cwt. would have 
come to when deliverai at Madras. I 
therefore agree witli my Bord that under 
the circumstances Rs. 5.000 must he 
taken as a reisonable amount to be awar- 
ded to the plaintiffs as damages in this 
case. I would in the re.snlt allow the 
appeal to the extent of this amount of 
Rs. 5,000 minus Rs. 100, nominal dama¬ 
ges Allowed under this head by the learned 
trial Judge, with the costs of the appeil. 
The memorandum of objections is dis 
missed with costs. 

S N./r,K. Appeal allowed. 


charge of by Iho Court of ryotwari lauds 

owned by miners a!«o como within Iho prstec- 
tion of tho regulation. 10 Mad. 14; DM. 

, ^ n, A r. I*' lOGl C 21 

(c) Madras Regulation (10 of 1831),—Patla 

erroneously in name of mother of minor is 
immaterial. 

Whore tlio patt.i errrneously stands in tho 
name of tho iniiior's mother, that fact docs not 
precludo the minor Iroin invoking tho uiJ of 
Regulatioo lOof isll. ;j I. C.r,2l /Ji,-' 

J r> ’ C 2] 

(d) Madras Regulation (10 of 1831)—S, 2 

It does not apply to minor coparcener's 

under Mitakshara I aw. 

Per Spincer, ./.-Section 2, Re;;uhtiofi 10 of 
1831 includes the estates of minor sole prootio 
tors not under the charge of the Court of Ward*. 
Tho section and the preamble to the rcgulaliou 
and the foot-note to S, 20. Regulation 5 of 1804 
make it clear that the prohibition extends to 
minors’ eslales of everv description not subject 
to the jurisdiction of the Court of Ward'. The 
sectiou does not apply to luio.or members of a 
joiut Hindu family goverued bv the Mitakshara 
law, w)io have by birth mvrclv an undivided 
interest in the estate. IP IOC'2 C 2'; 

S. Piinchapd!::'{i Suitri-loi- .Ai)plb. 

S. Mvilhioh Madaliar — (or Eesps. 

Order of Reference. 

Seshagiri Aiyar, & Bakev/ell, JJ. 

Toe facts offche case are not in 
dispute. Tl)a appellant, plaintiff 
was taken in adoption by a ryot¬ 
wari land holder. The pitta for the 
lands in dispute stjol in his name. 


A I. R. 1919 Madras 1059 
Full Bench 

Wallis, C. J. andSadasiva Aiyar 

AND SpIiNCEU, .] J, 

.S’waminaf/iadtyar—Plaintiff—Appel- 
laut. 

V. 

• 

Govindasami Padaija^hi and others— 
Defendants—Respondents. 

Second Appeal No 1465 of 1916, Deci- 
ded on 13th March 1916, against decree 
of Temporary SubJudge, Tanjore, in Ap¬ 
peal Suit No. 25 of 1916. 

(») Msdra* Revenue Recovery Acl. (2 of 
1864), S, 59—S. 59 does not apply lo ease 
of sale of minor's property and also to cases 
protected by Madres Regulation 1 10 of 1831). 

Asale ofatniQors property uuda’r the Midra? 
RcVbQue Recovery Act is uoi a procesdiug to 
which &. 53 of the Act is applicable so aa to com¬ 
pel the aggrieved parlies to suo within 6 mouths 
of the sale. 8. 59 is inapplicable to cases pre¬ 
lected by Regulation 10 of 1831 IH 1002 C 1] 

lb) Madras Regulation (10 of 1831),—h 
does not apply to estates likely to be taken 
up by the Court of Wards—Ryotwari lands 
of minor are protected, 

ReguUiion 10 of 18.11 does not only apply to 
fiuoh estates of minors as are ordinarily ukeu 


.After his death, the pitta was transfer- 
red to the name of the adoptive mother. 
S!ie did not pjy the Government revenue, 
and tlie lands were brought to sale and 
purchasoJ by defendant 2. The suit is 
to recover possession. The Subordinate 
Judge has founl that there was no fraud 
on the |»irt of defendant 1 in allowing 
the property to be soU for arrears of re¬ 
venue. We accept that ffnding, lie has 
furtrier found that the suit is barrel by 
limitation as ib was brought mure than 
six months after the plaintiff attained his 
majority; videS. 59, Madras Revenue Re¬ 
covery Act. The main argument before us 
wa3thatb.59of the.Aet has no application 
to the facts of this case. The property 
was admittedly so:d when the plaintiff 
was a minor. Regulation 10 of 1831, 
S. 2 enacts that no property of a minor 
shall bo sold for arrears of revenue. 3.63 
Act 2 of ISGl provides; 

•‘Notbing iu ibc Act should be held to bar tbs 
operatioa of the previsions of Regulation 5 of 
1804 and of Regulation 10 of 1-S31, in respect to 
the Sile c( lands of minors and other disqualified 
land holders/' 

U seems therefore clear that the sale 
of the land was without jarisdictiDn. 
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S, 11 of the Act, which permits a sale 
I'jr non-payment of revenue, must be 
rearl subject to S. fi‘3 of the .-Vet which in 
lerins preserves to minors the rights 
1 l»ey enjoyed under Regulation 10 of 1831. 
It was however held in linja GoMinlan 
V. Raja Goundan {\) that a sale of a 
minor’s property under .\et 2 of 1SG4, is 
covered hy S 59 of the Act. Reliance 
was placed in that judgmeotupon Oohiiid 
Lai Umj V. Ramjanam 2diiser{2). In 
this latter case the Judicial Committee 
lia1 to deal with a case to which the 
jirovision of the llengal Revenue Reco¬ 
very Act, was applicable and they pointed 
out that irregular as well as illegal sales 
should ho appealed against to the Com¬ 
missioner. Wo do not tliink that pro¬ 
nouncement is any authority for the pro- 
position that a sale which is prohibited 
by a legislative enactment should be re¬ 
garded as a proceo.ding intra vires the 
powers of the Collector so as lo invite 
the provision of S, 59 of the Act. The 
next point is whether the present sale is 
not against the provision of Regulation 
10 of 1831. It was contended on the 
autiiority of Krishua v. Melcavi'perumaj 
(3) that the estate of tlie minor refer¬ 
red to in the regulation must be of such 
magnitude and importance as can be 
managed by the Court of Wards. Regu¬ 
lation 5 of 1804, which was in force 
when Hegulntioa 10 of 1831 was passed, 
makes no reference to the extent of the 
property which alone can be taken under 
the control of the Court of Wards. 
Ordinarily, no doubt, the Court will not 
interfere with private management where 
f-be estate is not considerable; but there 
is no ground for saying that regulation 
provides only for a particular class of 
estates. In our opinion, Krishna v. 
Mekampertma (3) is not reconcilable 
with the language of either Regulation 5 
of 1804 or of Regulation 10 of 1831. 

Moreover, there is no evidence in this 
case that the authorities considered ti^at 
the estate should not be taken up by the 
Court of Wards. It does not follow that 
because the Court did not tako up the 
management it would not have done so if 
appealed to. Mr. Muthiah Mudaliar next 
argued that as tliepatfca stood in the name 
of adoptive mother and as she was the 
defaulter, the property was rightly sold 

(1) [1894] 17 Mad. 134. 

(2) L1894»“21 Cal:70=20 I. A. 1G5 .P C ) 

(3) [1857] 10 Mad. 44. 


under the Act. S. 2, Regulation 10 of 
1831 speaks of the estate having come to 
the minor by inheritance,and probibitsthe 
sale of such an estate. The provision for 
sale where the pattadar makes default 
cinnot be spelled out of this regulation, 
ft is true that Suhramania Ghetty v, 
Mahalinyaswami Sivan (41 holds that 
the revenue authorities are not bound to 
give notice to the real owner, so long as 
the patta stands in the name of some 
other person. That was a case of vendor 
and purchaser. There has been no simi¬ 
lar decision in the case of fafcheror 
mother and son. Subramania Ghetty v. 
Mahalingaswami Sivan (4) refers spe¬ 
cially to Reg. 26 of 1602, which relates 
to the case of a purchaser not takingstep 
10 have the registry transferred to his 
name. Moreover, itds doubtful whether 
in the face of S. 2, Reg. 10 of 1831 the 
provision of Act 2 of 1864, which enables 
a sale where the person in whose name 
the patta stands makes default in the pay¬ 
ment of revenue, are applicable to.the 
sale of properties belonging to minors; 

As there are earlier decisions of this 
Court which we think require reconsider¬ 
ation, we have resolved to refer the fol¬ 
lowing questions for the opinion of the 
Full Bench: (l) Whether a sale of a 
minor’s property under Act 2 of 186^ is a 
proceeding to which S. 59 of the Act is 
applicable so as to compel the 
parties to sue within 6 months of to® 

sale? (2) Whether Reg. 10 of l83l only 

applies to such estates of the minors w 
are ordinarily taken charge of by t 
Court of Wards? (3) Whether the iMt 
that the patta stood in the name of ® 
mother of the minor, precludes 
from invoking the aid of Reg. lO of 1 


Opinion. 

Wallis, C. J.-I do not think IbaUlw 

decision in Krishna v. MekamptJ^^ 
is any authority for the propositi®® 
tione'd in the Order of Reference. , , 
case, a sale of a permanently 
mitta at a time, and in respect of sj 
which accrued due, when some ® 

all of the joint 71^® Pfd 10 

was held not to be prohibited by ■ 
of 1831. The learned Judges wer0 ®t V 
nion that an estate so own^ . 

of which the Court of Wards ^ 

assumed management under o- . 

1804 . and that Reg- 
( 4 ) [1909] 38 Mad. 41=8 I. 0. 624. 
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applied to estates "which miitht have but 
had not been taken under the Court of 
Wards". Reg. /i of lt?0l imposed no res- 
triction on the Court of Wards with 
reference to the nature of tlie minor’s 
property, and consequently the reasoning 
of the l.-arned Judges in Krishna v. 
Mekamperuma (3) lias no bearing on the 
present ease where the sole owner of the 
land is a minor. It lias however been 
strenuously contended before us that, as 
the minoc’s lands are raiyatwari, they are 
not an estate within the meaning of 
Reg. 10 of 1831, and that the sale of 
raiyatwari lands during minority is not 
prohibited by the regulation. The estates 
of minors under the management of the 
Court of Wards had been protected from 
sale for arrears of revenue by Reg. o of 
1804. and Reg. 10 of 1^31 recites that 
doubts had been entertained as to tlie 
liability of tlie estate of a minor not 
taken under the management of the Court 
of Wards to bo sold for arrears of revenue. 

The doubts must have arisen with 
leferrenco to S. 5, Regulation 20 of 
1802, which empowered the Collector 
where lands may he attached for arrears 
of revenue" to cause the lands of the 
defaulting proprietor to be sold This 
Regulation must he read with Regulations 
IS and 27 of 18()2 whicli were passed on the 
same day. It is no doubt, true; as appears 
from Ss. 1 to 3, Regulation 27, that it 
was then tlio intentiou to lix a fierrna- 
iionl assessinent on all lands liable to pay 
revenue to (Joverornent but this was to 
he a gradual process, and the intention 
was soon abandoned. The provisions of 
Hegulation 2(5, however are not limited 
to such cases. The preamble recites the 
necessity that the property of landed 
estates being Malguzari, or paying reve¬ 
nue to Covornnient: should in the event 
o( default ho lialilc to sale for the purpose 
of inakiig good the public revenue as. 
hessed on sucli lands, and shows tint it 
was not intended to limit tl|e power of 
sale to cases of pormanc-ntly settled land? 
only, lly S. 2 the Collectors are required 
to keep public registers for tlie purpose 
of registering the landed property paying 
revenue to Government; terms which are 
perfectly general, ssaro also the terms of 
the succeeding sections. S. 6 confers a 
power of sale where lands may he at. 
tached for ancars of revenue and the 
subject of attachmeot for arrears of 
revenue was dealt with by the succeeding 
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Regulation 27 of 1H02. In that Rogula- 
tion again proj>rietor was dclincd so ns to 
include 

■'all actual proprietors of land wlio pay tlio revo- 
uuo a'isessod upon tlioir estate* itnmcdiately to 
<«overiimout.'’ 

Regulation 2 of 180(5, which provided 
for the establishment of Xillahor District 
Courts in Districts in which the Parma- 
nent Settlement had not bssn introluced, 
enacted in Cl. 4 that 

"in cases where the engagements m.iy bn con¬ 
tracted with the raiyats or individual occupiers 
of land they shall bsregulated by the KcguLitlcns 
of A. D. 1H()2 audby such subsequent Regulations 
Hs may particularly apply to them." 

Section G also provided that Hegns 27 
and 28 should he extended to all Districts 
ill which Xillah Courts might be esta¬ 
blished under the Regulatiou and should 
be. observe.-! by Collectors as well as 
Zaniindar? or farmers in their engage. 

menls witli liie raivats or immediate 

• 

ocoupiors of the soil. The necessity for 
this provision, so far asColleclors are 
concerned, is not apparent, but however 
this may be, this express extension of 
Hegn. 27 cannot be construed as meaning 
that Rogn. 2G was not to apply to Raiyat¬ 
wari lands. It has always lieen treated 
as applicable to tliem. Seshacjiri v, 
Ptchu (5), Secretary of State v. Ashla 
murilu i^), Suhramania Chetty v. Maha. 
lingaswtimi Sivan (4). ft is no doubt 
true that sale« of raivatwari lands for 
default of payment of revenue were at 
first rare, an-l that the coercive process 
provided by Rego.ii? wasusually resorted 
to, a procedure it may beol)serve<l, which 
might eventuate in sale. There is there¬ 
fore no fotin<lalion for the contention 
that raiyatwari lands owned by minors 
do not come witliin the protection o( 
Regn. 10 of 1831 an] the answer to the 
second question is that there is no such' 
distinction as suggested. 

.\? regarde the third question, the ans- 
wer must be in the negative. It was 
duty of the responsible oflicer underj 
Regn. 2() of 1H02 to register the plaintiffi 
a^. the owner on his fat her's death, and 
the fact that he erroneously registered' 
tlie widow of the deceased cannot affect' 
the plaintiff’s rights, and would of itself’ 
render the suhaequeut sale for arrears of' 
revenue in question void as regards the* 
minor apart altogether from the Regula-' 
tion as field in Secretary of State v. 

(5) tlHSSl 11 Mad. 452. 

13 Mad HU. 
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Ashlajnurthi (6). In ^iibramania Chetty 
V. Mahalingaswami Sivan{A), the Bench 
of three Judges were dealing with a case 
where the registered proprietor had trans¬ 
ferred his interest but the transfer had 
not beau registered and was therefore 
void as against Government bv the pro¬ 
visions of S. 3, Regn. 26, and the 
registered proprietor was therefore held to 
be the defaulter under the Revenue Reco¬ 
very Act. That decision does not apply to 
the present case. The answer to the first 
question must also be in the negative.-S. 63, 
Revenue Recovery .Act 2 of 1861 provides 
that aothing therein shall beheld to bar the 
operation of the provisions of Regu 
10 of 1831 in respect to the sale of land? 
of minors and other disqualified proprie- 
tors. This clearly renders the provisions 
of S. ol) of that Act inapplicable to cases 
protector! by Regn. 10 of l-^S:. and 
it is unnecessary to rely on the further 
grouml that, even in the absence of -i. 63. 
the provisions of S. 59, would not ajiply 
to lands e.xempted from sale by statute. 

Sadasiva Aiyar, J. —I agree. 

Spencer, J. — 1 agree as lo the an¬ 
swers to bo given to the questions in the 
Order of Reference. I must confess to 
having been a little puzzled by the form 
in which the sejond question has been 
put. It wouM indeerl be strange if the 
scojie of an enactment were to lie limited 
by notions of what is a considerable 
estate or of what estates are ordinarily 
taken charge of by the Court of Wards, 
seeing that ordinary'’ and 'consi¬ 
derable” are relative terms. No doubt 
it is within the discretion of the Govern¬ 
ment, upon receiving the reports of 
Collectors, to decline to order the Court 
of Wards to superintend particular esta. 
tes of incapacitated propiietors (vide 
Chapter 3’ Madras Act 1 of 1902). 
But I can find no authority for the sug¬ 
gestion that an estate must be of any 
definite size or must not be an estate of 
raiyatwarilands in order togivetheCourt 
of Wards jurisdiction over it. fn Regu. 

5 of 1801 the only description given 
of the estates to which tlia Regu. 
latiou applies is that they mu=!t "be 
estates of land cr other property pasiug 
revenue directly to GovernmeDC. This 
would include the holding of a minor 
raiyatwari pattaJar. The Regulation pro¬ 
vided for the appointment of guardians 
by the Zillali Court to minors succeeding 
as heirs to the joint possession of estates; 


and Regn. 10 of 1831 extended this 

provision to the heirs of single as well 
as joint possessors of estates, but it was 
afterwards repealed in 1890 by the 
Guardians and Wards Act so far as it 
related to the property of minors not 

under the superintendence of the Court 

of W'ards. This may have been in con¬ 
sequence of the decision tiie pefitioii 
of Suhramanyan (7) as to the powers of 
the District Court over minors under 
Act 14 of 1S5S. The second section of 
Regn. 10 of 1331, which forbade tbe| 
salo for arrears of revenue, accruing; 
subsequently to his accession, of estates 
of minors not under the charge of the| 
Court of Wards has remained over since; 
unrepsaled. This inclu.ies the estates! 
of minor sole proprietors nob under the 
charge of the Court of W’ards, like that 
of the plaintill' in this suit. This section 
and I he preamble to the Regulation and 
the foot-note to S, 20, of Regn. 5of| 
ISOl, make it clear that the prohibition; 
extends bo minors' estates of every des-l 
cription not subject to the jurisdictidtfol* 
tlie Court of Wards,. and this answers; 
the second question referred to us, I 
But of course if a minor is a member^ 
of a joint Hindu family gov'erned by tbe 
Mitakshara Baw and as such has at birth 

merelv an undivided interest in an 
• » 

estate, no guardian can be appointed by 

Court as the manager of the family re-' 

presents the family and to such cases 

the Regulation will not apply 

S.N.-R.K. amioiTid in the 

ng gih'rc . 
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A. I. R. 1919 Madras 1052 
Oldfield and Sadasiva AivaR. Jj- 
P. Xarayan Xair and o£A^rs'"Defen* 
dants—Petitioners. 

v, 

A. P. M. Cheria Kalhin Km^ 
Plaintiff—Opposite Party. 

Civil Revn. Petn. No. 519 of 1917. De- 
cided on Isb February 1918. against order 
of Disb. Judge. North Malab.ar, m Oivii 

Misc. .Appeal No. 4 of 1917. 

(.) Civil P. C. (1908), O. 7, R. 
returned—Filing it in Court ordef* 
not amount to acquiescence to ^*5*^ fConft 
A party who complies with Court 

returoiQg a plaiot to be filed ia tbe 
by filing it in the Court indicated 
doesn;t forfeit hU right of jp jOgj C 11 
order returuine the plaint. _ 


ruer returuing the plaint. ^ - /cr Valur 

(b) Court*.Fees Act ( 1870 ), S. 7 ( J 
ion of suit for pre-emplioo ® 
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provided under S. 7(5] according to Madras 
Civil Courts Act (3 of 1873). S. 14. 

The proper valuation of a suit toeoforcearight 
of pr(5-eDiptiou is, in accordance with S 14, 
Madras Civil Courts Act. that fixed in the 
manner provided by S. 7 (5), Court-Fees Act. 

(P10G3C2] 

2i. P. M. Median —for Petitioners. 

C. Madhavan Nair and P. Avpu N^tir 
— for Opposite Party. 

Judgment.— The plain tiff, respondent 
first filed his plaint in the District 
Munsif 3 Court. When it was returned 
he filed it in tiie Subordinate Court and it 
was returned again. He appealed to the 
lower appellate Court against the order 
of return by the District Munsif ; and 
the first question is whether by electing 
to file his plaint in the Subordinate 
Court, he forfeito.l his right of appeal. 
It his bean held that ho could do so in 


relating to lands as pro-empfcion, when the 
contary is indicated clearly by the last 
mentionel in-ovision of the Suits Valiia 
tion Act. We therefore liold that the 
proper valuation is, in accordance with 
S 14, Madras Civil Courts .\ct. that 
fixed in the manner proviled l)v tba- 
Court Fees Act. S 7 (6). It is not dis [ 
puted tint 90 valued the suit will be 
within the District Munsif's jurisdiction 
^^a therefore agree with the District 

Judge’s decision and dis.miss the noiition 
with costs. 

S N.'R.K, Petition diimisfted. 
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Philliin and Krishnan, J.J. 

ChokkaUngam Chettiar — Plaintiff — 
Appellant. 


Boni iiladhub Das v. Jotindra Mohan 
lagore (l). But that decision was 
doubted in BiakiUa Nath Dey v. Nawah 
Salimulli Bahadur (2J and was di«. 
sented from by one of us and another 
learned Judge of this Court in A. A. 0. 
No. 403 of 1914. We do not find in 0. 41 
or 0. 43, Civil P. C., any recognition of 
the principle that any such election 
las may have taken place in the case 
I before us affects the right of appeal. We 
' therefore hold that an appeal lay to the 
lower appellite Court. 

Op the merits the question is whether 
a suit to enforce a right of pre emption 
should be valued for the purpose of 
jurisdiction with reference to the gross 
value of the property or othorwis?, the 
lower appellate Court having held that 
it should bo valued with reference to the 
net value after the amount of encum- 
brancus on it has been deducted. Under 
S. 3 (1). Suits Valuation Act (7 of 1887), 
Bocal Governments are empowered to 
make rules for determining the value of 
land for purposes of jurisdiction in the 
suits mentioned in the Court-Fees Act, 
S. 7 (6) ; and suits such as that before 
us are so mentioned. Under 8. 6. when 
such rules are made 8. 14. in Madras 
Civil Courts Act (3 of 1873) is to be 
deemel repealed. S. 14 no doubt refers 
to the subject-matter of suits for land 
etc. But it is not, in our opinion, pos¬ 
sible to accept the argument th.at tho 
subject-matter includes only immediate 
rights to possession and not such rights 

"(1) [19071 5 O.L. J. fi9D. 

(2) ll907]i5C.L. J.64.7. . ... . 


V. 

Kuruv.thappan Cheiliar dhers— 

Defendants-Hespon ionts. 

Second Appeal No. h* 24 of 1017 Deei 
dedon 22nd Marcl. 1018. against decree 
of Temporary Sub.Jndge, Ramnad in 
Appeal Suit No. 100 of 1016 
Civil P. C. (5of 1908). S. 21-Obiec. 
lion not ra.sed in Trial Court - Appellate 

Court cannot record finding as to jurisdic- 
lion 

V/bore an objection to tho jurisdiclicn of a 
Court to try a suit is not taken in this Court at 
the proper time, the appellate Couil should not 
allow such object.ou to bo raised before it and re- 
cord a finding tnefcou. 

M. D. Devodoss—hv Appellant, 

A*. .S’. Bamahadkra Iyer and T A 
Anantha lyer—iov Respondents. 

Judgment.—Objection is taken to the 
disiniss<al of plainlil'l's suit on the ground 
that the Subordinate .Judge, having found 
that the Sattur District Munsif had no 

jurisdiction, was bound to return the 
plaint to be presented in the proper 
Court and had no power to decide the 
case on the merits. S. 21 Civil P C 
however says that no appellate Court 

shall allow an objection to the pi me of 

suing to be taken unless it was taken be¬ 
fore the settlement of issues and unless 
there has besn a conseiieut failure of 
justice. These conditions were not pre 

sent, and so the Subordinate Judgeshould 

not have allowed the objection to be 
taken. \\ e must, therefore set aside his 
tinding as to jurisdiction and on tho find¬ 
ing as to consideration the second appeal 
fail5. As respondents 1 to 3 took the 
objection as to jurisdiction in the lower 
-appellate Uoarfc-.we disallow fchoir costs 
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here. LiefendanU 2 aul not haviog ap- 
iiealcd against tho decree to the lowat 
appellate Court ,anu here and not pleaderl 
'\^ant of consideration, we are not pre¬ 
pared lo interfere on their hehaU. The 

second appeal is dismissed. 

j,; K Appenl disrni-i^e-i. 
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Aiunni Rahim annd Nap[Ki:,’-T.T. 

Uohavkdli Lakahminh and others-' 
'Plaintitl's-Aptiellants. 

V, 

Karmivi Narayavappa and others-— 
Defendants—Respondents. 

Second Appeal No. 1278 of ldl6. T)e- 
cided on 11th .Tanuary U)1B, against de- 
•cres ofTemporary Sub-Judge, Bellary, in 
Appeal Suit No. 10 of 1916. 

(a) Riparian Owners —Right« to Water 
Raiyatwari landholder's right to get water 
frona Government channel—Control remains 
-with Govern.ncnt. 

Uui'atwar l.indholdors can ouly claim a sup¬ 
ply of vv.vter for irrigation of tbcit lauds fnm a 

f rovenuneut channel subject to the right of the 

ftovornrnent to regulate the distribution and 

supplv ill such manner as they deem fit. 

• IP lOU'. C 21 

(b) Easement-Right to Water—No ease¬ 
ment to get water from channel is claimable 
against Government— No injunction to res¬ 
train threatened interference in such right 
can be claimed. 

No easemcDt or prescriptive right can be ac¬ 
quired by a person in water iu a tiovernment 
.channel when that water has been supplied by 
'tiovernment for the purpose of irrigating lands 
;iud ill fulfilment of the duty cast on them to 
supply water to lands which they classify as 
wet. 

No person can claim possessory rights in a 
channel and ask for an injunction restraining 
^threatened interference with suob rights^^^ ^ 

(c) Easement—Incoporeal hereditaments — 
'No possessory rights can be claimed—Ease¬ 
ment not ripened into prescriptive right—No 
action for interference lies. 

Thfre can be no possessory rights in con¬ 
nexion with iucorpireal hereditaments. Where 
a right to easement,‘has not ripened by enjoy¬ 
ment for the proscribed period, the Person who 
is in actual enjoyment would notgetany re¬ 
medy against any per-on interfering with such 
user and enjoyment; G I. C. 266, Doubted and 29 
7 C 255, Foil. LP 1066 011 

(d) Specific Relief Act (1 of 1877), Ss. 42 
and 54—Suit against lessees for possession 
^of some land and injunction to restrain inter¬ 
ference with flow of water from Govern¬ 
ment channel and for declaration—Govern¬ 
ment not impleaded—No easement proved— 
injunction claimed on ground that lessees 
in possession under some arrangement—Les¬ 
see's possession cannot help the plaintiff 


landlords—No declaration Gould lie granted 
behind the back of Government. 

Plaintiffs sued for recovery of certain lands 
from their lessees, the defendants. They alro 
asked for an injunction restraining defendants 
from obstructing the flow of water into their 
lands from a Government channel called the 
Diguva channel and'for a declaration of ibeir 
rights. Plaintiffs did not establish any right of 
easement to the water in the channel, but they 
based their right to the injunction on the ground 
that, as the defendants, their lessees, were eii- 
jeving the water in the channel under some ar- 
rang<‘meot with (Dvernment, they must be 
deemed to have been in possession of tbe right to 
take water. The Secretary of State was not 
made a party to tbe suit: 

lldd: (Ij that plaintiffs were not entitled lo 
the injunction, as they could not be deemed to 
have had such possession as to entitle them to 
relief. 

i’2)that as the f^loverament was not a party, 
the Court could not behind their back, give the 
plaintiff- the declaration iskcd for. IP 1066 C 21 


L. A. Govidordghava Aiyar—loi .\p- 
lellanb. 

T. Prakasam—iov Respondents. 

Abdur Rahim, J. —The plaintiffs-ap- 
lellants sued to recover possession of 
svo plots of land, 12 A and 12 B,;^.anA 
isked for a declaration of their rights 
ind sought to restrain the defendants 
rom causing obstruction to the flow of 
•vater from a channel called 
\alava to the lands in dispute. ThoV 
»ot a decree for possession of the lands 
)xc 0 pting an acre. There are two quc9- 
jions in this appeal - one is wMher 
jhey are entitled to an injunction aj 
prayed for or at least to a fle^lawhon 
ihat they are entitled to tfhe use o 
ivaber in the Diguva channel for ir^. 
ang the lands 12.A and 12 -B and Uie 
)ther whether the judgment of toe 
ippellate Court with respect to one 
lisallowed to them is right. ^ 

The channel takes its rise in the Jia 
.1 a river called Pennar. Tbe and ol 
the defendants is lower than t 
the plaintiSs. The channel is 
a Government channel and th 
both parties are raiyatwari. tc 
he an admitted fabt that the cna 
which is shown in the Government 

gister as the source of I called 

in dispute, is 

YerraguntlaKalava and gooree 

nel is shown in the register ^ ^ 

of supply to the defendantei^ ^ 

defendants have been inP gbout^O 

disputed lands for a long .ija’plaintiff®- 
years or so, as lessMS pigova 

During that period they a 
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Channel for irrigating the lands in suit. 
It would also appear from the evidence 
that for sometime Yerraguntla Channel 
was in disrepair. That might explain 
the fact why the water of tlie Diguva 
Channel was used by the defendants for 
irrigation while they were in possession 
of the plaint lands. The channel being 
a Goveinraent channel, neither the plain, 
tiffs nor the defendants have any right 
to it. Both of them holding wet raiyat- 
wari lands are entitled to tho supply of 
water from the Government for the irri¬ 
gation of their lands. But it is for the 
Government to distribute the water in 
any way it thinks fit. That proposition 
has not been disputed before us aud can¬ 
not be disputed having regard to the 
rulings on the subject. The case of tho 
plaintiffs, as put before us, was not that 
they had acquired any right of easement 
by prescription, which the lower Court 
Jias negatived, but that Government, 
having regard to the practice that has 
obtained within the last 20 or 30 years, 
would have no objection to their using 
the Diguva Channel for irrigating Sur¬ 
vey Nos. 12..\ and 12.B. It is then con. 
tended that the defendants have no right 
to interfere with their use of the water 
of the Diguva Channel as they have 
threatened to do. It is not alleged that 
the rlelendants have done .anything on 
the plaintiffs' land to interfere willi their 
enjoyment of the water, nor even that 
they have in any way as yet interfered 
with the channel which belongs as al- 
ready pointed out. to the Government. 

The only ground for asking for an in. 
junction or for a declaration is that the 
defendants have threatened interference 
and claim the right to do so. The im. 
porfcant point in this connexion is that 
the Secretary of State, who is tho owner 
of the channel and against whom alone 
the plaintiffs are entitled to claim a sup. 
ply of water, has nob been made a party. 
The plaintiffs have not only not establish 
ed what was their original case, that the 
channel itself belonged to them; but also 
failed to establish that they had acquired 
any easement or right to take water 
from this channel by prescription. They 
undoubtedly have a right to a proper 
supply of water to be secured by the 
Government. But that is quite a differ, 
ent thing from any right in the channel 
Itself or to theuss of the water of this 
particular ohannel. 
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^ If, in a case of this nature, we were to 
give a declaration in favour of tho plain¬ 
tiffs in tlio absence of the Government 
we should bo really deciding the plain¬ 
tiffs right as against tho Government 
without Governinont being reprosoiibod 
in the suit. Jndeo^, ^^r. Gjvin'larajjhava 
Aiyar for the appellants di-l not claim 
that they (appellants) wore entitled to 
such a decree. What ho says is that the 
plaintiffs must be held to bo in posses¬ 
sion of this right to take water, and as 
the possessory right hag been threatened 
they are entitled, on the analogy of cases 
regarding possessory rights in land, to a 
prohibitory injunctioD. In this connexion 
our attontiou has been drawn to a rulino 
of Benson and Krishnaswami .Aiyar, J.T.* 
sported as Knndnpa Uajan ^aidu v.' 
^warakonda Suri/anaraijajia (l). That 
case has been considered in a recent deci. 
Sion of this Court reported as Narasap. 
payify. Ganapathy A’no^2). judgment in 
which was delivered by Miller and Sada- 
8iva Aiyar, J.I.InVn-. case, the learned 
Judges thought that the decision in Kon- 
dapa Bajan Naidu v. Dwarakonda 
Suryanarayana (l) might be right on its 
facts, but thoy held’ after a careful and 
elaborate discussion of the law, that it 
was not quite accurate to speak of pos- 
sossory rights in connexion with incor¬ 
poreal hereditaments, and laid down that 
where a right to casement has not ripen 
ed by enjoyment for the prescribed 
period, the person who is in actual en 
joyment would not have any remedy 
against any person interfering with such 
user and enjoyment. They were there- 
lore not prepared to oodorso a proposi 
tion to the contrary, if any such prono' 
sition was laid down in Kondapa Bajan 

Naidu ^‘^rakonda Suryanarayana 

■ ' • agree with the rul 

12), but It IS not necessary to pronounce 
upon the soundness of the view propoun. 
ded in Kondapa BajanNaidu v. Dwara- 
MaSuryanaraya^ia (X) as the facts 
of the present case are clearly diafcin 
guishable. Here it was the defendants 

n.> before the 

suit using the water of the ohannel in 

question for irrigating the land in dispute 

wbch was then in their possession. 

They had lands lower down whioh 

skio tly acco rding to oostom and nr^ 

(It L1910] 84 MadT 178=6 I. 0 2Gfi- 

(2) [1918] 88 Mad. 280=20 I. 6, 265 
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tica, shoull bo irrijiated by tlie Diguva 
Cliannoi. We hive no evidence here as 
lo Giie uiranganient by which the defen- 
dint< obtained from the Government 
water from this channel (or tho irriga- 
tion of Survey Nos. 12 A and 12-B. But 
ibere c.n be no doubt that whatever the 
nature of that arrangement, it was made 
to suit their own convenience. It is im¬ 
possible to see bow the enjoyment of 
under such an arrangement by the 
defendants would amount in law to pos- 
aeosiou of the channel by the plaintifts. 
Whetlier the proposition laid down in 
Kondapn Jiajun Naidicv. Dioarahonda 
Suriianiirayona (1) is correct or not. has 
to be considered more fully when the 
point directly arises. In the present case 
the plaintiffs could not in any way be 
said to have been in possession of the 
channel or of any easement with reference 
to it. That being so, there is noauthority 
for granting the injunction which they 
seek. The fact is, the plaintiffs have 
established no right as against anybody 
in the water of this particular channel, 
whatever rights they may have as against 
the Government for the supply of water 
ito the land in dispute. Further I may 
add that so far as tho question of deela- 
ration is concerned, it is a discretionary 
remedy and the facts of the case are cer- 
Itainly not such that we should be justU 
ified in granting a declaratory decree in 
'the absence of the Secretary of State, the 
'owner of the channel. On this ground 
therefore J shall hold that the Subordi¬ 
nate Judge was right in dismissing the 
plaintiffs' claim to an injunction, and 
that they are not entitled to any decla¬ 
ration with respect to this ‘channel. As 
regards the one acre in Survey No. r2-B, 
it would appear that there was a dispute 
as to the right to this land sometime in 
1878. 

The land was obtained on darkhast by 
the plaintiffs, while the defendants claim 
that they had no right to the patta and 
that they themselves'were entitled to it. 
The matter -‘was compromised and the 
claim of the plaintiffs, to that land was 
given up. The defendants remained in 
possession in their own right. The ques¬ 
tion really is whether the defendants 
have not acquired title to the land by 
adverse possession. Mr. Govindaraghava 
Aiyar contends that, according to the de¬ 
fendants, they acquired title to 'the land 
under a document which has been marke 


as Ex. 2 in the case and he says that, as 
it is unregistered, it cannot giveany.right 
in the land to the defendant. But on 
the question of adverse possession, we 
have evidence apart from Ex. 2 that the 
defendants have been in possession of the 
land for more than 12 years in assertion 
of their own right and that ' is sufficient 
to dispose of the question. The appeal 
fails and must be dismissed with costs. 
The memorandum of objections is also 
dismissed with costs. 

Napier, J. —I agree and would only 
add a few words. The lower Appellate 
Court has refused the injnnction asked 
for on grounds which my learned brother 
and myself think are not correct, and it 
is for that reason that I wish to state 
what I conceive to be the correct view to- 
take. The lower appellate Court his 
held that as the plaintiffs could not claim 
against tlie Government the right to take 
water from this channel therefore the 
defendants were entitled to prevent the- 
plaintiffs taking it. That statement of 
law is to be found at p. 35 of ' the judg¬ 
ment, where the learned Judge says, 

“the defendants who hold land irrigated by 
the channel are entitled to prevent the plaiutifla- 
from using the water, to which they have no 
right." 

This statement of law is, in my opinion, 
entirely unsound and I agree with myj 
learned brother in holding that the rigntfl, 
both of the plaintiffs and of the defen-i 
dants to water in respect of the rai>a - 
wari wet land which they hold are, as 
has been laid down by this Court time 
after time, tho rights to their customary 
supply by w’hatever means the Govern 
ment chose to put the water on 
land. But it appears that, in the 
Courbs. the claim by the plaintiffs foMn 
injunction was put on the groan 
they had acquired some sort of ease » 
probably by the user of the 

defendants for 20’ years when ^ 

the plaintiffs’tenants, l^art. 

I agree with the lower AppeU® ^-ki- for! 
is entirely unsound. It is 
- lerson to acquire ws- 

a Government channel for 


ter has been supplied by In fnl- 

the purpose of irrigating Ian a 


filment of the duty oast they 

supply water to easement 

classify as wet. ®xf- Govin^*: 

can possibly be acquired. • hi* 

dragh»y» Aiyar 
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case on an snfcirely dirt’orenfc footing and 
has asitod us to give an injunction limited 
to tho time and period during which t!io 
Governmonb is prepared to give the no- 
oessary water for tliis land down the 
channel. The answer to that claim is to 
be found in the judgment which has been 
delivered by niy learned brother, in whicli 
he points out that there ig no possession 
here and that there is no specific right in 
particular water in this particular chan¬ 
nel: and in view of the fact that tlie Go¬ 
vernment is not a party to the suit it 
would be inadvisable to give any injunc¬ 
tion whicli would necessarily bo based 
on a declaration of right when such dec¬ 
laration of right can only l)o o|>erabivo as 
long as the Government thinks it advi¬ 
sable to supply water by this channel. I 
:herofoie entirely agree that this is not a 
case in which an injunction should be 
granted and, on this ground, I would up- 
hold the lower appellate Court’s judg¬ 
ment. On the other points, I am in en¬ 
tire concurrence with the view expressed 
by my learned brother. Tho appeal is 
dismissed with costs. 

S.N., n.K. Appeal (lismisseil. 

A. I. R. 1919 Madras 1067 
Wallis, C. J. and Sadasiva 

-dlYAR, J. 

Viiiiiijaga .Vu'/uZ/ur—Defendant—Ap¬ 
pellant. 

V. 

Parlhasarathi Plaint ill'— 

Respondent. 

Original Side Appeal No. 31 of 11>17, 
Decided on 9th Janoary 1918. from the 
decree and judgment of Courts-Trotter. 
J., in Civil Suit No. 399 of 1916. 

(a) Tort—Negligence—Damage!—Meaaure 

—Cempeniation abould be fair but not ab- 
lolute—Annuity to extent of average income 
for reit of life cannot be granted, 

loan action for damn^os for physical injuries 
caused to tho plaintiff by defendaot's negligence, 
the amount of compeusatiou must be fair and* 
reasonable, but an absolute compensation is not 
the true measure of damages. Tho Court should 
not give tho value of an annuity of llie same 
amount as the plaintiff's average income for the 
o^the plaintiff's life. IP 10G9 0 1, P lOGD 0 2) 

(b) Tort — Damages — Appellate Court 
should be slow to interfere in amount unless 
it it clearly excessive — Practice. Appellate 
Court. 

An AppolUte Ccurt can form its own opinions 
on the reasons given by the lower Court for the 
award and measure of damages, but it should bs 
slow to interfere unless in its opinion, the 
damages awarded are clearly exce>sivo or in* 
adequate. LP 1068 0 1] 


ic/ ^.IV^ r. V,. o, jyuo., 

Amendment to enhance claim for damages 
can be allowed if made at commencemetil 
of trial. 

Tn an action for dam.ig''-^. (ho Conrl lin^ tho 
power to order am.-n<litv.Mil nf ih.. pl iiut .-.t ;,„y 
stage of tho suit so as i., , 0111 . 1110 .'Ihe cl.iini f ji- 
ilamagos, if the applicatiou for iii;ir'jiilrii,.nt w.i-t 
made at the commeticeinout uf the tri il. 

/Jl T . KT .. IP 

(d) 1 ort —Negligence -Damages—Measure 

of Plaintiff dull student—Father pauper — 
Brother earning Rs. 30 p, m, — Rs, 12.000 
held excessive damages for injury by fall 
of door and reduced to Rs, 6000 

The pUintilT, a lad of IG wlio wh.^ a .stiidout iti 
one of the lower forms of a school, sn-lained 
sovero iujuries by the fall of the door of a temple 
of which d'-fcndiint w,i« trustoo, It was proved 
that the bnv \va>; dull ,ind not very intelligent 
and lliat his f.Ulier wa'^ a paiiper, while^liis 
brother wa* earniug K-. 30 a month. The Court 
awarded him Rs. 12,000 a? dim.tgC': 

Ilfl I: that t';e award w.as cxce.>.^ive ;iu(l it w is 
feduc.'d to lU 6.000. (p loo:) C I ] 

C. P. Ramamr ini}/ Aii/nr ~ irtv Afi- 
pellant. 


.Y. (iranl —for Jicspon lent. 

Wallis, C. J.— 1 think' there is no 
ground whatever for the ohjoebion taken 
to the action of tho learned Tu.lge in' 
allowing an amendment of tho plaint as' 
regards tho amount claimel as damages.I 
The application was made at the begin¬ 
ning of the trial, when the learned Jirdgo, 
reserved his decision until he liad heard 
more of the case. When ha granted it 
at a later stage, it was not opposetd 
though the order was not made bv con¬ 
sent. The fact that it was notopposel 
goes to show that the general feeling of 
those who had heard tho evidence wag 
that an award of Ks. -j.OOO would lie in. 
ade-iuato. Tho only question then is 


whether tlio sum of Rs. 19,000 award¬ 
ed by the learned Judge is e.xcsssivp. 
The principles on which compensation 
should be awarded in these cases i.s fully 
discussed in the latest edition of Mr. 
Rowan’s well-known book on Negligence* 
The observations of Parke, B,. in .-Irw,.?.’ 
worth v. South Eastern Railway Co. (l) 
and of Brett, J., inRowley v. London and 
North Western Railway Co. (2) were 

approved generally by theCourt of Queen’s 

Bench in Phillips y. London and South 
Wesler7i ltdilway Co, (3) and by the 
Court of Appeal in Phillips v. London 
and South Western Railway Co. (4)giv- 
i Dg eff ect to these rulings. Lord Coleridge, 

1) 118471 flJurTy^irB. Rrm ■’ 

2 1187.0,1 8 Rx. 221=42 L. J. Ex. 163. 

8) [18791 4.Q. 13. D. 400*48 L. J. Q. B. 5 93 
4) 11880] 5 Q. B. D. 78=49 L. J. Q. 13. 233 ’ 
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C. J,. when the case was retried before 
him told the Jury that theamount of com¬ 
pensation must be fair and reasonable 
hut 'that an absolute compensation was 
not the true measure of damages, and in 
the Court of Apr'ea-l Bramwell, L. J., in 
Phillips V. Londou and South Western 
Raihoan Co. (o) stated that the direction 
was sucli as was usually given and was 
vi.hit. Pac 0 M. li. Bewan. therefore I 
think that the proper rulingis that some¬ 
thing fair and reasonable but less than an 
absolute compensation should be given in 
t,hese cases. The later decision in John- 
r,tnn \. Great Western Baihvay {6) 
concerned with the question as to whe¬ 
ther the Court of appeal should interfere 
^vith the finding of a Jury in a case of 
the kind and the rule laid down was that 
it would do so when it was clear that the 
Jury had disregarded the direction of the 
'Court. When the damages are assessed 
!by the Court, and the Court gives its rea- 
isons as in the present case the appellate 
ICourt can of course form its own opinion 
on the reasons given but should in my opi¬ 
nion be slow to interfere, unless in its 
opinion the damages awarded are clearly 
'excessive or inadequate. 

Coming now to the facts there can be 
no doubt that owiugto tbeadmitted negli- 
genco of the defendant the plaintiff sus¬ 
tained dreadful injuries and was reducsd 
to the pitiable condition referred to by 
the learned Judge and that bis prospects 
in life were completely ruined. He is 
therefore entitled to the largest compen¬ 
sation that could properly be awarded to 
any one of his position and prospects in 
life. As regards this part of the case I 
cannot help thinking that the learned 
Judge has taken rather too favourable a 
view. I accept the statement of the 
learned Counsel that the plaintiff impres¬ 
sed the Court as a bright and intelligent 
boy. Nonetheless he was a backward 
boy who would not have completed his 
school course and become eligible for ad¬ 
mission to a college until three years 
after the average age. This may be assu¬ 
med to have been due to hisfather s want 
of means, but that want of means would 
have been an even more fatal obstacle to 
his completing his college course and ob. 
taining a degree in Arts, to say nothing 
of law so as to put him on an equality 
with other educated boys of his age anj 

(5) [18801 6 0. P. D. 380=49 L. J. 0. P. 233. 

(6) U904] 2 K. B. 250= 73 L. J. K. B. 668. 


caste. No doubt he bad a distant connec¬ 
tion who was in a position to help him 
and such help is not infrequently but 
by no means invariably given. Help from 
this quarter appears to me.to be too pro¬ 
blematical to take into account in assess¬ 
ing damages. His father was practically 
without means. One brother is a failed 
‘ matriculate,” who is now intheGovern- 
ment service and debarred by his failure 
from rising to better paid appointments. 
The other brother was unemployed at 
the date of the trial but had been a clerk 
in a mercantile firm. 

On the whole the plaintiff’s prospects 
were by no means so bright as those of 
any young Iyengar boy with parents in 
comfortable circumstances and able to 
afford him the best educational advan¬ 
tages. The learned Judge, as I nnder- 
stand him was of opinion that Rapees. 
6.000 or Rs. 7,000 would not repro¬ 
duce more as an annuity than an avera¬ 
gely successful person in the plaintiff a 
position would have earned, but he has 
felt entitled to double that sum havmg 

regard to the sufferings the plaintiff has 

undergone, the sufferings he will undergo 
and the permanent disabilities he has o 
suffer from. The plaintiff is no dou , 
entitled to compensation for the pains 
and sufferings he has undergone and wil 
have to undergo as well as for the os^ 
his career, but this award, in my ’| 
is something more rather than something 
less than an indemnity as it o^ght to M 
according to the authorities to w 
have reterrea. Re. 6,000 “ 

annuity starting at much 
plaintiffs would have been likely 

after many years of n,orP 

think that having regard te ^ ^ 
ties I have referred to it ie e™v““ 

far to double the p»i„ 

der this head as ler at- 

and suffering. My . position 

* ting with me, who is m a J’ Jg of 

than I am to judge .of ^ 

the boy in the plaintiff s pos < ^ , 

this view even more strongly ^ 

In the result however we h ^ 

that the damages should ^fgdis-l 
Es. 6,000. Otherwise the appe« 

missed with costs. defendant 

Sadasiva Aiyai^J. “ tee of a 
is the appellant. He tgojpledoor 
temple. The falling ‘‘■"templs ser- 

through the who 

vants has injured the plw^ 
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fl-boiit 16 years old at the dato of suit, in 
0- very serious manner as spoken to 
by P. W. 4, Dr. Gibson. The plain- 
tiff may never bo able to \salk by 
himself without crutches or human aid," 
and has also 'lost control of tlie muscles" 
controlling the excretion of tlio faeces 
and the discharge of urine. IIo sued 
through his vakil for recovery of damages 
estimated at Rs. 5,000. Ho afterwards 
change! his legal adviser, and the Coun¬ 
sel instructed by attorneys appeared for 
him at the trial. The plaint was allowed 
to be amended into a claim for Rs. 12,000 
and the learned Judge gave a decree for 
damages lor Rs. 12,000. It is clear from 
the evidence that the plaintiff’s father i'? 
practically a pauper who earns notliing. 
The plaintiff ’s elder brother, who was 
unable to pass the Matriculation Kxami- 
nation, was earning Rs. dO a month and 
was probably the support of his fathor 
and of the plaintiff. The plaintiff was 
studying in the 3rd form when he got 
his injuries, and I think ho must I'-o 
treated as a backward boy as, even if lie 
continued to have his promotion regular¬ 
ly,he would have gob his secondary school 
leaving certificate only in his I9th year. 
The learned Judge says: 

"lam not going to give this boy anouity to 
compensate him for the loss of bis career which 
would bring him more than an averagely suc¬ 
cessful person would have e.irneil.” 

Dut f think in giving a judgment for 
Rs. 12,000, ho has given him sucli an 
annuity and even an annuity giving a 
larger income than he could reasonably 
expect. Considering the plaintiff’s pre¬ 
vious scholastic caseer and the intelli¬ 
gence to be expected of a person horn in 
the family to which ho belongs, he might 
be expected to earn Rs. 20 to Rs. 30 a 
month after he became a major. Even in 
that view, he cannot be said to be entit¬ 
led to a sum which would give him an 
annuity of Ks. 360 a year. The measure 
of damages in a suit like this is discussed 
in Mayne on Damages, Edn, 8, pp. 541 bo 
544. In one of the cases cited, Phillips 
V. London and South Western Railway 
Co. (3), confirmed in appeal in Phillips 
V, London and So^tth Western Railway 
(5), a pUintilT, who was getting a secured 
income of £6,000 to £7,000 per annum 
in medical practice and who was suppos. 
ed to have been liermaDently disabled 
from earning that income, was given only 
£7,000 as damages by Jury, that is, a 


sum giving ail annuity of C350 at 5 por 
cent. Tlio tiiininiiig up of Field. J., in 
that case v.as approved of in appeal 
(though a new trial was ordoicl on tho 
grouiicl that tlie da.imi-oi did nut even 
cover actual expenses incurred bv plain¬ 
tiff). The rvilo in these casc.s is; 

"You are uot lo givi; tlio wiliic cf Aanuit\ cl 
tlie same auiouut ns tbo plaiiitilI'.wivcr.i;:o in¬ 
come Lr the r(M of tho plaiutig’s !if. . If yen, 
gave that, you would be Jisn-garding some of Ibo 

conliogcucics.\ij accidciU juiglit hnvo 

taken the plaiutifl cfT w ithiu a yenr. llo might 
have lived on the other hand for the 
years and j-ot many things might have Iiapp'.-ned 
to prevent his eoutinuing bis practice." 

So also in another case, Parke,B,, said: 

"It would be most unjuit if. whenever an acci* 

deni occurs, juries were lo .-isit tbo unfortunato 

cause of It with the utmost amount uhich tlicv 

% 

think an equivalent for tho mischief done .... 
Sc.arcely any sum could compensate a labouring 
man for the Icsscf a limb, vet you do notiu'Ueb 
a ease qivc him tuou^b ij inainlaiu him for 
life." 

ArmsH'orlh v. S"Uih Ka-tern i!\i. Co. 
(l). Bearing these observations in mind, 

I tliink the sum of Rs. 5,000, which was 
demanded by tho plaintiff’s fathor in the 
lawyer’s notice sent heforo tho institu¬ 
tion of the suit and which was also 
claimed as reasonable damages legally 
claimable in the plaint before its amend¬ 
ment, is the amount which a roasonalile 
jury ought to have given to the plaintiff 
and I would tliereforo hold that there 
was DO sufficient ground for tho learned 
Judge to have allowed the plainbilf to 
amend the plaint by asking for higher 
damages or for allowing any iiortion of 
tho additional amount claimod. I cannefc 
liowover statu tliat the ameu-lnienb allow¬ 
ed was illegally giautod. Mr. Grant for 
the respondent arguo.l that Mr. (j. V. 
Ramasami Aiyar in tlio lower Court said 
that provided that his client was nob 
made personally liable and provided the 
dDmages are given against tho temide, he 
would not object to the amendment of 
the plaint. Mr. Ramasami Aiyar on the 
other hand said that ho remained silent 
as no formal application to amend wae 
made. Anyhow, [ think that the interests 
of the temple cannot be said to require 
less protection than the persoDal'interests 
of the defendant trustee. In the words of 
Parke, B., "the unfortunate" temple 

ought not to be "visited”. 

with the utmost amount which" a too 
compassionate jury might think "equi- 
valent to the mischief done.” 
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'llio question of tlie quantum of dama¬ 
ges in these eases is not one that can bo 
accurately an 1 mathematically answered. 
I would hare been inclined to assess it at 
only Jlsi, 5 000 or even less if 1 had tried 
the case as a single Judge exercising sole¬ 
ly the functions of tho jury. Where two 
Judges sitting as an appellate Bench have 
to decide on a question of this kind, it is 
clearly desirable that in exercising the 
Utnetions of a jury, the Bench should 
come to an agreement on a matter in 
uhicii tiiero is room for tho exercise of a 
large though not wholly arbitrary dis¬ 
cretion. We have (as stated as the judg¬ 
ment of my Lord) agreed to the award 
of lis. 6,000 as damages in this case. 
I would therefore modify tho decree oftlie 
learned Judge by substituting Rs. 6,000 
for Rs. 12,000. As however the defen. 
dant in his appeal memoraodum conten¬ 
ded that Rs. 2,000 was a sullicient com. 
pensation and considering also the nature 
of the case, I would, as regards costs, not 
interfero with the lower Court’s award 
in favour of the plaintiH' and I would also 
direct the appellant to hear the respon- 
dent’s costs of this appeal. 

S.N./R.K. Decree modified. 


A, I. R. 1919 Madras 1070 

Oldfield and Sad.vsiva Aiyar, JJ. 

Plaintiff—Appellant. 

V. 

Pcidmanahha Pattar and others —De- 
fendants—Respondents. 

Second Appeal Nos. 290 and 292 of 
1016, Decided on 1st February 1918, 
against decree of Sub-Judge, South Ma¬ 
labar, in Appeal Suits Nos. lOll and 
1012 of 1914. 

^ (a) Malabar Law—Dewaswom—Melcharth 
IS not unenforceable merely by executant 
describing his control over devatwom. 

A Jlelcliartli executed by the agent of a Deva- 
swom is not unenforceable merely because tlie 
executant d<Rcrib;s the n.ature of his control 
over the Devaswom. [P 1070 C 2] 

(b) Malabar Law—Devaswom— Melcharth 
Grant of by trustee is ordinary incident of 
management — Grantee need not inquire 
into necessity or application of consideration 
The grant of a Melcharth by the trustee of a 
Devaswom is an ordinary incident of its manage¬ 
ment, the propriety of which the Melkanomdar 
is under no obligation to scrutinize, and the 
latter is not bound to inquire into the existence 
of any particular necessity for funds by the De- 
vasvtfom or into the application of such’funds by 
the trustee. [P i07o C 2] 


T. i?. Ramachandra Aiyar—lor Ap¬ 
pellant. 

K. P. Al. Mennn—for Respondents. 

Judgment. —In these cases the ques¬ 
tion is of the validity of the two mel- 
charths in plaintiff’s favour, executed by 
some of defendants on behalf of the de¬ 
vaswom, of which they had control. 
The lower appellate Court’s main ground 
of decision against plaintiff is that the 
melcharths are unenforceable, because 
their execution with recitals in them re¬ 
garding the nature of the executant’s 
control over the devaswom was a step 
towards carrying out a scheme for their 
aggrandisement by setting up the private 
nature of their trust and was, therefore 
a breach of that trust. We have not 
been shown authority, which would 
justify such a decision; and we cannot 
accept it especially as, in our opinion, 
defendants' further case also, that plain¬ 
tiff acted in bad faith, is not supported 
by evidence. As regards the last men- 
tioned point, the lower appellate Court 
found that consideration passed for the 
melcharths. But it held that such con- 
sidoration 

“was not utilized for the benefit of the devas¬ 
wom and that plaintiB, therefore was not 
shown to have taken the document bona fide.' 

because the debt alleged as having been 
discharged with the money was not 
shown to have been binding on the de¬ 
vaswom. The lower appellate Court 
overlooked the facts that the terms of 
the kanoras, with which the melcharths 
were connected, had elapsed, and that 
therefore the grant of the latter was an 
ordinary incident of the management, 
the propriety of which the plaintiff was 
under no obligation to scrutinize further; 
and as was observed in the judgment m 
second Appeal No. 965 of 1903, persons 
dealing with the agent of a devaswom 
in such matters of everyday roanagmen 
are not bound to inquire into the exis¬ 
tent of any particular necessity for foDos 
by the devaswom or into the applic®**®*^ 
of such funds by the agent.' We there¬ 
fore dissent from the lower Court scon 
elusion on this point also. . 

The lower Court’s decrees must W 

aside. Plaintiff is 0 ( 0 . 

nary decrees for .redemption with 
rence to the lower appellate 
other Bndings, which*have be 

puted, and to the amount 
ascertained by the lower appall^"® 
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for (uturo purapad. The appeals are 
remanded to the lower appellate Court, 
in order that it may pass preliminary re¬ 
demption decrees in the light of the 
forrgoiog. Each party will pay his own 
cists in the lower Courts, except that 
plaintiff and defendants will respectively 
pay half the Commissioner’s fee in the 
District Munsif’s Court. Defendants 1 
to 3 will pay plaintiff's costs in this 
Court. The receiver will liave liis costs 
from the estate. 

S. N., a.K. Appeol allowed. 

A. I. R. 1919 Madras 1071 (1) 

Oldfield and Sadasiva Aiyau, JJ. 

Miithu Karan Vena ^{^(jappaCheltiar 
.and ol/jcrs—Defendants—.Appellants. 

V. 

Kiinakasnbai Pillai andPlain¬ 
tiff's—Respondents. 

Appeal No. 273 of 1917, Decided on 
lObh January 1918, against decree of 
Temporary Sub.JuJgo, Taujore, in Ap- 
peal Suit No. 74 of 191G. 

(a) Compromise decree—No damages for 
failure to satisfy compromise decree can be 
claimed—Civil P. C., S. 47 and 0, 21, R. 32. 

A jufl'gment-debtor, who does not voluntarily 
sattisly a decree, does not commit an actionable 
wrong for which the dccree*boldcr can recover 
compensation bv a separate suit. LP 1071 C 21 

(b) Civil P. C. (5 of 1908), O. 21.Rr. 32 
and 34—Compromise decree — Promissory 
notes agreed to be assigned but not assigned 
— Notes barred — No damages could be 
claimed—Remedy was under Rr. 32 and 34. 

Wbeu therefore the defendiut, who w.is uiid?t 
au ubUgatioii under the terms of a o>ui|iri>n)i.''' 
decree to endorse certain proiiiis.-orv notes in 
rlalotin'B favour, failed to do so, with the re.^ull 
that the promissory notes became barred: 

Jlel'c, that plaistiH’s remedy was to proceed 
iu execution under 0. 21, R. 32 or R. 34, and 
not to seek compcnsalicu by a separate suit¬ 
es Cal. 1100; 31 Mad. 37 and 7 I. C. 249, Dist. 

tM07lC2l 

C. V. .Annntnhishna /j/er—for Appel¬ 
lant. 

T. Nnlasivan Pillai —for Respondents. 

Judgment.— This appeal can be dis¬ 
posed of with reference to only one of 
the grounds taken, that the lower ap¬ 
pellate Court erred in its decision in fa¬ 
vour of plaintiff's right to proceed by 
4UJt. Defendant I was under obligation, 
under Ex. Al, a compromise decree, to 
endorse certain promissory notes in 
plaintiff's favour and to execute a {)ower- 
of.attorney and do other things within a 
fixed time. Ho did not comply with his 
obligation; and plaintiff, instead of com¬ 
pelling him to do so by process under 
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O. 21. R. 34 or R. 32, has now sued him| 
and the present a[)po!lants, certain trus-l 
tees alleged to bo in possession of his| 
property, for damages on tho groundi 
that the notes are now time-harred andj 
wortliless. 

The lower appellate Court Ins held 
that sucli a suit will lie on tho strouyfch 
of certain authorities, of which (to men¬ 
tion only those in which S. 47, Civil 

P. C. of 1908 was pleaded) Saratniimi 
Vebcc V. Bata Krishna (1) was decided 
in special circumstances and Kolinloi itii 
Mama Amma v. Kolintavitu Eaji 
Kandi (2) and Qnamzal Hilda v. Ktmud 
Xath (3) dealt with causes of action aris- 
ing subsequently to and independently 
of tho decree. Here the cause of action 
is not that the notes are barred, hut that 
defendant 1 failed to coniply with the 
decree and enable plaint ill to sue on them, 
before they became so barred: and tlio 
authorities refeired to are not in point. 
In (he absence of authority, we are not 
prepared to accept the proposition in- 
volved in plaintiff’s contention that a 
judgment debtor, who does not volun¬ 
tarily satisfy adecree,commits an action- 
able wrong, for which the decree-liolderj 
can recover compensation by separate 
suit. Taking this view, we must hold 
that the suit is not sustainable. We have 
been asked, in tho alternative, to treat 
the plaint, as an execution petition and 
to allow the plaintiff' to recover damages 
under 0. 21, R. 32. But apart from any 
objections to such execution on its merits, 
we uio not, in view of tho delay, after 
which this relief has been claimed, and 
llic course of the litigatiion, prepared to 
use our discretion to iUj so. 

The result is that tho appeal is allowed 
tho suit being dismissed with costs 
throughout. 

9 n./r.k. _ Appeal allowed. 

(1) 110081 35 Cal. 1100. 

(2) LlOOSl 81 Mad. 37. 

(3) [1910] 7 I. C. 248. 

A. I. R. 1919 Madras 1071 (2) 

Oldfield and Sadasiva Aiyar, JJ 

Kannmami Pillai and another— 
Appellants. 

V. 

J agalhamhal — Petitioner — Respon¬ 
dent. 

Letters Patent Appeal Nos. 157 and 
158 of 1917, Decided on 30th January 
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/a) Civil P. C (19081. 0. 23, R. 1-Suit 
grossly untJervaliif'd—Proptrvalue exceeding 
jui isdittion —Permission to withdraw is im* 
proper. 

Clip Mibjcct-iiiatter of a suit is groi-slv 
’nKltnvr'.lu--.,!. and the right valiialicn exceeds Iho 
|'o:ur.i:u-v jurifdictioii of the Court in which it is 
instituted, the Court exercises a wrong discretion 
ifio sanctions the withdrawal ol the suit with 
liberty to the j'laintifi to britrg a fresh suit. 
A. I. n. 1915 Mad 480, Foil. [V 1072 C 1] 

(bl Civil P. C. (1908), O. 23, R. l-Other 
sufficient grounds’ are not restricted to 
grounds anologous to formal defect. 

Per bod^siva J, —The words ‘other 

-sufficient grounds’ in 0. 23. R. 1 , Civil P. C. do 
not bear the ejusdem generis interpretation and 
do not mean grounds analogous to formal defect. 

[P 1073 C 1.2 P 1074 Cl] 

(c) Civil P. C. (1908). O. 23, R. 1-DU- 
crelion is judicial ~ ^Vrong exercise con* 
stitutes irregularity within S. 115. 

Order ’23, K, 1 , gives full diicretiou to the 
Court, but the discretion should be judicially 
exercised acd where it is not so exercised, it 
constitutes a material irregularity within the 
meaning of R, 115. ' ip 1074 C 21 

(d) Civil P. C. (1908). O. 7. R. 10 and 
O, 23, R, 1—Suit grossly undervalued—No 
withdrawal should be allowed but plaint 
should be returned under R. 10. 

The Court has no jurisdiction, on discovering 
that the subject-matter of a suit is fcevond its 
jurisdiction, to allosv ita withdrawal under 
0. 23, E. 1. but it should follow the i’ro\isioiis 
of 0 7, R. 10. and return the plaint for presen¬ 
tation to the proper Court. [P 1075 C l] 

(e) Civil P. C. (1908). 0.23, R. 1-Ob¬ 
jection on ground of jurisdiction and Court 
fee are forma! defects. 

Objections to a .suit on the ground of juris¬ 
diction and insufficient Ccurt-fecs are formal 
defects, ll> 1074 0 2] 

J. S. hamachandra Aiuar—iot Ap¬ 
pellants. 

T. V. Mutliukrishna Aiya? —for Res- 
ponrlent. 


Oldfield, J. —I ai;n not disposed to 
re-eonsUer the principle referred to in 
Aiya Gounden v. /a/yaw Alaudalatki- 
pathi Gopanva Mauradiyar (l) since, 
as my learned colleajjue has shosvn in 
the judgment which I had the advantage 
of reading, it has been accepted by this 
and ether Higlj Courts in cases in the 
authori?:ed reports; and I do not think it 
necessary to decide whether the District 
Munsif had jurisdiction to pass his order. 
For I am clear that it was not one 
passed in the exercise of a judicial dis¬ 
cretion, since in passing it he gave no 
weight to the fact that plaintiffs-appel- 
lants gave an undervaluation of one item 
of the suit property so gross that it can 
hardly have been honest and that ’they 
therefore deserved no consideration. In 

(1) A, I. R. 1915 Slad, 480=26 I, C. 67. ~ 


the circumstances the District Munsif 
had no right to use his powers to assist 
them, and on that ground I concur in 
dismissing the Letters Patent Appeals 
with costs. 

Sadasiva Aiyar, J.-The plaintiffs 
are the appellants in these Letters Patent 
Appeals. They brought the suit in the 
Negapatam District Munsif’s Court for 
possession of several items of property 
(including a house, item 76) alleged to 
have been inherited by plaintiff 2 as the 
adopted son of one Natesa Pillai whose 
widow is the defendant. Tho plaintiffs 
valued the other items at Es. 1,917-10 (> 
and the bouse item 7G at Es. 200, thus 
making the total value of the subject- 
matter of the suit Rs. 2,117.10-0. The 
defendant contended that item 76 was 
grossly undervalued and that the suit 
was beyond the jurisdiction of the Dis¬ 
trict ^[un9i^. A Commissioner was 
appointed to value item 76 and be valued 
it at Es. 6,500, tho result being that 
the total value of the plaint item for 
j)uriioses of jurisdiction and Court-fees 
was more than Rs. 8,400. Then the 


plaintiffs put in a petition on 14tb 
December 1916 for permission to with- 
draw the suit so far as the house, 
item 76, was concerned with liberty to 
bring a fresh suit in respect of the said 
property, on the ground that the plain¬ 
tiffs had no objection whatever to the 
defendant, the adoptive mother of plain- 
tiff 2, residing during her lifetime in that 
item, plaintiff' 2 being bound to provide 
her with residence'. The defendant, who 
denied plaintiff 2’s alleged adoption, 
objected to the granting of the petition 
on the following grounds: (a) the plain- 
tiff is not legally entitled without paying 
Court-fees thereon to apply for with¬ 
drawal with liberty to bring a fresh suitr 
(b) the Ccurb has no jurisdiction to 
permit the w-ithdrawal; ( 0 ) there are no 
legal grounds for allowing the with¬ 
drawal and (d) plaintiffs knew that the 

suit was not within the jurisdiction of 
the Court and they wanted to defraud 
the Government of a large amount of 
Court fees. The learned District iJon- 
sif granted the plaintiffs’ petition, to* 
is permitted plaintiff 2 to withdraw hi* 
claim as regards the plaint item Jo wi 
liberty to bring a fresh suit. ^ 

was passed on l7th January 1917* Iher 
was a connected petition for amendme 
of the plaint by striking out ite® 
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fcom tbe plaint schedule and by makiot* 
consequent alterations: that petitiijii was 
also allowed. The defendant tliercupon 
filed two revision petitions under lir), 
Oivil P. C., against tho District Muusif’s 
orders. They came on before Aljdiir 
Kahim, J. and he allowed the petitions 
by a single judgment. The grounds for 
the decision are thus set out: 

1 (2). 0- 23, says that where the Court is 
satisfied (a) that a suit must fail by reason of 
some formal defect or (b) that there aro other 
sufficient grounds for allowing the plainliH to 
institute a fresh suit for the subject-matter of a 
suit or part of a claim, it may ...... grant tbe 

plaintifi permirsion to withdraw from such suit. 
It b-as been held by a Bench of this Court iu 
Mya Gounden ?. Mandalofhipalhi Gonanym 
ilauradiyar (li that the ‘suihcient ground’ 
mentioned in R. l (2) (b), 0. 23. Civil P. C.. 
raiut bo iDlerpretcil as being cju:dem generis 
With the formal defut referred to in R. 1 (2) (a), 
lliat being so, can it be said that there \v„8 a 
defect of ttiat character in this suil? ff it were a 
mere question of general discretion, I should be 
prepared to hold that this discretion was ricblly 
exerehed by the first Court. But I am bound by 
a ruling of the Division Bench . .. abov, referred 
to. Therefore, unless it could bo said that tbero 
was a defect in tbe suit of a character akin to a 
KTOial defect tho order of the District Munsif 
must be held to be unauthori/ed by law.” 

Tills doctrine of djusdeoi geoeris has, in 
my humble opinion, been pushed too far 
in soma of the English cases, (a) where 
the general words follow specific words 
•n tbe very same clause of a aentence, 
(b) where tho specific words are all of 
the same genus and not of different gene¬ 
ra and (cl where the general object of 
tho Act is clearly expressed and the in- 
tenbion of the Statute is patenily oiiposeJ 
to giving the wider moaning to the suc¬ 
ceeding words, then alone, in my opinion, 
the meaning of the general words ought 
CO be re.=itricted, as coloured by the pre- 
Iceding specific terms, Now as regards 
the 0. 2 : 1 . U. 1 (old S. 373j. I find that 
,tlie expression formal defect” occurs 
lin clause (al, sub-S (2), in a separate 
'sentence relating to the whole suit failing, 
iwhoreaa the expression "other suincienb 
igrounds” occurs in clause (b) which con- 
templates cases where tbe suit may not 
wholly fail but the plaintiff might be put 
|to groat inooDvenience if he is not allowed 
,to withdraw, which contemplates again 
caMB where only a part of the claim may 
fail in that same snit if be is not allowed 
to withdraw with liberty to bring a fresh 
Isuit for that part and where, if he is not 
given such permissioD, he might be pre- 
jcluded also from brining a separate suit 


thorofor. l uitlic-r. c-hmso ( 11 ) duos notf 
nientiou soV(U:a things which could he' 
hrought under one germs, hut it refers 
to a single chis-; of things as ‘‘fornia! de¬ 
fect while cl iuao (h) refers to "ottior 
sullicient .rtrounds;” there is nothing again 
clearly indicaletl in tho section itself from 
which wa could infer that the legishUttrt, 
intended to allow wiblnlrawal with per¬ 
mission only in the ca.sos where the suil 
was had by reason of a formal defect or 
something analogous to a formal defect.' 
Thus in lieg v. Payne (2) ifc was held 
that an Act which made it penal to con¬ 
vey to a prisoner in order to facilitato 
his escape any mask, dress or disguise 
or any letter or any other arti¬ 
cle or thing did not intend to restrict 

the meaning of tho general terms "any 
other article or thing” by the particular 
words "disguise or letter” and that 
therefore a crow-bar was also included 
under the expression "other article or 
thing. ; sec also Sliiliilo v. Thompson (3), 
Reg V. Edmundson (4) Reg v. Spratley 
(b) and Lowlher v. Bentic (6). 

In the case of Rohrl Watson Co. k v. 
Collector of Zillah liajshaye (7) tbe first 
in suit which liberty to bring a fresh suit 
was given was instituted in IdOG and deci¬ 
ded in lB5i, Oven before tboenactment of 
the first Civil Procedure Code of 1659 (sei 
S. 97 of that Code whore tbe provision as 
to withdrawal appears), tho suit was again 
not allowed to bo withdrawn, but it 
was dismissed for want of sufliciont evi¬ 
dence and then the .Judge said that his 

order dismissing tho suit was 

Dol iatenJeJ lo b.ir tbo plaiiililT.' from proceed¬ 
ing :ig.iin a< if llio :uticn bad net been brought.” 

The remarks of their Luidsliiiis of tho 
Privy Council at page 170 mainly dealt 
with the procedure of the Courts of 
E’juity in England as distinguished from 
other Courts even in England and could 
have DO reference wliatever to tbo powers 
of Indian Courts under tbe provisions of 
the Civil Procedure Code. I therefore, 
with the greatest respect, feel myself un-’ 
able to agree with the dicta of Mookerjee, 
J., in Kharda Co. Ltd. v. Durga Charciu 
Chandra (8) and Mabulla Sardar v. 

(2 [18661 1 C. 0. 27= 35 L. J. M. C. 170. 

(8 [18761 1 Q. B. D. 12=46 h. J. M. 0. 18. 

(4 (18691 2 EU El 77=8 Cox 0. C. 212. 

(6 [18661 6 El. <t Bl. 863=25 L. J. Q. B. 267. 

(0) [18761 19 Eq. 160= 44 L. J. Ch. 197. 

(7) [1869 70) 13 M. I. A. 160=.'8ar. 600 (P.C.) 

(8) [1910] 6 I. C. 187. 
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Jlcvuni'iani Dehi id) that “other sufficient 
grounds" mean grounds analogous to a 
’’lormal defect.” Suppose a case lilte tdiis: 
.1 sue-; B on a mortgage bond for sale of 
family house within three years of 
its execution. It is found that it would 
ruin B’s credit and health to have a dec¬ 
ree for sale of his dwelling house passed 
just then and as the security is good and 
as .1 has 0 years more to sue and as be 
was paid up his costs, he applies at 
the request of B and of mutual friends 
•to withdraw the suit with liberty 
to bring a fresh suit 5 years 
altorwards if the money be not paid up 
meanwhile. Even such an application 
would have to be rofused, if the expres¬ 
sion “other sufficient grounds” is to be 
lestiicted to “formal defect” or to some¬ 
thing analogous to “formal defect.” 
Again in Lakshviinarayai^a Tantri v. 
HaviachoiifJra Tantri. (10), Ahdur 
Hahim J., following Lutaxoan v. Lachiya 
(11) refused to apply the doctrine of 
ejusdem generis for iuterpreting the 
words “otherwise invalid” in H. lo (c) 
of Sell. 2, Civil V. C,, on the ground that 
the intention of the legislature was to 
allow an attachment on the validity of 
an award on all other grounds besides 
those'mentioned in the earlier clauses. 
jl thiuli that similar reasons apply to give 
jt, wide meaning to “other sufficient 
grounds” in 0. 23. 11. (l) Cl. (b). The 
cases of Kharda Co., Ltd. v. Durgci 
Charan Chandra (8), Mabiilla Sardar 
V. Uemangini Debi (9) and the cases of 
Burathogiinta Pentadee v. Thiirlapatti 
Rajamrna (12), Mahipat Shamla v, 
Nathii Vithoba (13). Hriday Nath Parai 
V. Akskay Lai (14), Ram Chandra Das 
V. Hachunia Fakir (15), and Aiya Goun. 
den V. Jayan Maxidalathipathi Gopanna 
Alauradiyar (3) might have been sup¬ 
ported on other grounds and in fact, so 
far as the cases in this Court are oon- 
■cerned, namely, Burathagunta Pentadee 
V. Thurlapatti Rajavimu (12) and Aiya 
Go^hiden v. Jayan Mandalatkipathi 
Gopanna Mauradiyar (3), they were 
supported on such other grounds prin¬ 
cipally. Krishnasamy Ayyar J., says, 

(9) [1010) G 1. C. 229. 

(10) A. I. R. 1919 Mad. 1029=45 I, C, 7G3. 

(11) A. I. R. 1914 All. 440=21 I, C. 989=30 
All. 09. 

<12) U9101 8 I. C. 868. 

<13) U9101 4 I. C. 252=33 Bom. 722. 

(14) U917] 39 I. C. 963. 

(15) [1916] 35 I. 0. 843. 


for instance, in Burathagnnta Pentade^ 
V. Thurlapatti Rajamma{l2), ‘’but even 
apart from that” that is the interpreta- 
tion of the word “other” in Cl. (b) of 
0. 23. E. 1. 

“ the mere inability to prove her case does not 
appear to me to be a sufficient ground for giving 
her leave to iustitute a fresh suit." 

So also Oldfield J., says in Aiya Go«n. 
den V. Jayan Mandalatkipathi Gopaxina 
Mauradiyar (o). 

but-whether or not this interpretation of the 
phrase /sufficient grounds’ ” be adopted, vremust 
bold that his discretion was not cxeTtised judi* 
cially.” 


In the present case even if the other 
ground be analogous to formal defect, 
think that objections to a suit on the^ 
ground of jurisdiction and insufficient 
court-fees are analogous to formal defects 
and hence, I think with great respect that; 

the judgment of the learned Judge of this: 
Court, against whose decision this Letters^ 
Patent Appeal has been filed cannot be 
supported on the ground on which he has 
decided, I might state that even where 
in the same clause of the same sentence 


in the Limitation Act, S. 14, the words 
“other cause” followed again by the ex¬ 
press words “of a like nature” were in¬ 
serted after the words "defect of juris¬ 
diction,” the Courts have given a very 
liberal interpretation to the words 
“other cause” as including cases where 
the suit failed for want of a prior notice 
under S. 80. Civil P. 0.. or where it wM 
brought without proper leave of tM 
Court or without production of the Oo - 
lector’s certificate required by S. 6, Pen¬ 
sions Act. I think however that tbe 
judgment of the learned Judge can 0 
supported on the ground that the P}9j 
trict Munsif acted with very 
irregularity in allowing the pelii lo 
under 0. 23, R. 1. in this case. It seeffls 
to me very difficult to hold that a non 
found by the Commissioner to be wor 
Rs. 6,500 could have been * 

Rs. 200 by the plaintiffs f« i 

of good faith of their part. 0- 
gives full discretion to the Coui’t. 
course such a discretion should ^ 
oially exercised. I do not think . 
discretion was at all properly or 
exercised in this case. I that tM^ 

was.very material irregularitycomm 

by the lower Court in the 
jurisdiction (assuming that it , qJ. 
diction) in having allowed th P 
the claim relating to the house 
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wifchclrawn with liberby to bring a fresh 
suit as regards that portion. 

Lastly, I have, after anxious considera- 
tioD, arrived at the opinion that the 
,Court of first instance had no jurisdiction 
to pass any other judicial order in the suit 
after it had once arrived at the conclu¬ 
sion that the suit, as brought, was beyond 
jits jurisdiction except to return it ior 
tpresentation to the proper Court. S. 57 
of the former Civil P. C., provided that 
the plaint should be returned to be ])r 0 . 
sented to the proper Court in cases (aj, 
(b) and (c), all involving questions of 
jurisdiction. But the section did not ex¬ 
pressly state at what stage of the suit 
it was obligatory on the Court to return 
tlie plaint. As this section appeared 
before S, 04 which begings by saying: 

hen the plaint has been registered,” 
it may be plausibly argued that under 
the old Code the return of the plaint 
directed in S. 57 related to the period 
before the registry of the plaint. The 
present 0. 7, R. 10, iniperativoly says 
that the plaint shall, at any stage of the 
suit, be returned to he presented to the 
Court in which the suit should be in¬ 
stituted. I think it is clear that the 
legislature intended that as soon as the 
Court arrives at the conclusion at any 
stage of the case that the suit should 
have boon instituted in some other Court, 
the plaint should at once be returned to 
be presented to tlio proper Court. It 
also stands to reason and principle Liiat a 
Court which lias no jurisdiction over a 
suit cannot jiass any valid orders in suoli 
a suit, except the orders which the 
statute expressly empowers it to pass 
such as the order returning the plaint to 
be presented to the proper Court, which 
it is specially empowered to pass by 0. 7, 
R. 10, and the order as to costa incurred 
before it, as to which also there is a spo- 
cial provision in S, 35. The last sen¬ 
tence of S. 35 is very significant in this 
connexion. It is as follows: 

“The fact that the Court biiA no jurisdiction to 
try the suit aball be no bar to exercise of such 
powere." 

that is, powers to determine by whom 
or out of what property and to what 
extent coats are to be paid. The clear 
implication therefore is that in the 
absence of such express statutory pro. 
vision the Court which has no jurisdic¬ 
tion over the suit would have, under the 
general principles of jurisprudonoe, no 


power tf) award co^ts incurred hofnro it 
in respect of such proccf'ding-i, d'ho 
case of I’liU'lriiihimhirum v. 

Aufhniuln fib) relied 

on tlio question now iiiiiler consiileiation. 
In that CISC tho plaint Irnl heon rightlv 
returned hy tho I)i'<frict Miinsif ac soon 
as it was found that it vas l>evond 
jurisdiction, and the Di^trii-t Miinsif did 
not again take cognizance of the suit till 
tiie plaintiff struck out some of the pro. 
pertiesfrom the plaint and properly ainen- 
dod tlie valuation so as to bring it within 
tho cognizance of the District Munsif's 
Court. Tho fact that the plainfcilf put 
in an unnecessary petition, stating that 
he relinquished his claim to the proper¬ 
ties which he had struck out, was rightly 
lield to be no bar to the District Mun- 
sif’s accepting the amended plaint, which 
was confined to properties whose value 
was within the District Munsifs juris- 
diction- 

Tn the result, I would dismiss the 
Letters Patent Appeal with costs. 

S.N. l{.rc. Appeal (Iis7nisse(l. 

TlC) ll'jdli] 33 .Mad. '20-2=3 I. C. 7-J5. 


A. I. R. 1919 Madras 1075 

Sadasiva Aiyar and Napirr, JJ. 

Emperor 

V. 

.S. l5irar/t7c/m/ /t»r^Accusod—Respon¬ 
dent. 

Criminal Appeal No. ‘JH5 of lOl.'^. De¬ 
cided on iJ^th duly I'Jls, against the 
j^rdcr of Presv. Magistrate.. Egmore, in 

Calendar Case No. 1777G of 1917. 

(a) Madras City Municipal Act (1904), 
S. 420—“Whoever contrive net'’ covers 
owners as well as occupiers. 

The words “whoever coiunivciic*" in S. 120 
cover owners as well as occupier.-; of the premisis. 

11' 1070 Cll 

(b) Madrai City Municipal Act (1904), 
Sa. 282 and 420 —Construction or continu* 
ance of inflammable panda! is offence under 
S. 282 read with S. 420. 

The construction of au inflammable pandul 
or the coutinuinco of an existing one is au 
offence under S. 232 road with S. 420 of tho 
•'ct. [P 107.5 0 2 P 1076 C 1) 

Crowu Prosecutor—(or the Crown. 

K. S. Krishnaswami Ayyaugar —for 
Accused. 

Judgment. —Wo are quite clear that 
this S, 282 (Madras City Municipal Act, 
1904) read with S. 420 (of the Act) was 
intended to reproduce S, (264 of the old 
Act (The City of Madras Municipal Act, 
1884), which made the new construction 
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of an indammaijlG pandaJ, or the conti- 
iiu.tneo of an existing | andal, etc., of that 
<.l!aiacter an cl'leuce. The pamial iu 
l^o^tion is clearly unlawful and there is 
•o wiitten permission of the President 
!0 legalise it. We think that tlie langu- 
of S. 420 (the JIadras City :\runicipal 
Act, 1904), whoever contravenes" is 
'' ide enough to cover an owner and oc- 
iCUpier of premises which oH'end against 
the section. W^e set aside the acquittal 
and impose a tine on defendant of Es. 5. 
S.N./r.k. ■■Acquittal set asiile. 


SeETHAEAMA V. NARArASASWAMI 
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A. 1. R 1919 Madras 1076 
Abdur Rahim and Napier, .TJ. 
^ectharoma Anijur and De¬ 

fendants—Appellants. 

V. 

^orauanaswami Pi/lai and another— 
Plaintiffs Eesi)ondents. 

Second Appeal No, 12R of 1917 Deci 
ded on 8th Marcli 1918. against the 
decree of Sub-.Judgo, Kumhakoram, D'- 

31st Atjgust 191G, in Appeal Suit No. 5 

of 191G. 

Property Act (1882), 
i>, 130-Assjgnment of actionable claim 
must be in writing but need not be in 

technical language or in any particular 
rorni. 

The words‘'}n.=.trmneut iu writiug.” In S. MO 

i. i. Act. do not mean a docunjcnt coiicbed iu 

"“y l-^rticuUr form. 
A liads intcndco IS tl.aUhe transfer .should be 

made jn " riting and it js M.fiicient if the inten¬ 
tion of the creditor to transfer the debt due to 

him to the trauMeroe. can bo gathered from Iho 

"Vm"t r r ,, IP107GC2] 

«; r-iri Properly Act (1882), 

S. i30-After transfer, Iran.feree alone can 

$ue tor debt. 

After the date of the transfer, the transfeiee is 
the only ferson entitled to sue for the debt 

t \ T t , r. C21 

«; 170*2*^*’' Pj-operly Act (1882), 
S. 130-Ass.gnment effected by entry in 
accounts is valid. ^ 

An assignment made in a statement of ac- 
counts by way of an entry is an assignment 

/j T , fl' 1070 C 21 

c Properly Act (1882) 

b. 130-No consent of original debtor on 
novation of contract is necesiary for as¬ 
signment. 

An assignment does not become invalid for 
want of consent of the original debtor or by 

reason of the absence of a novation of contract. 

{-P 1077 0 1] 

T. B. Eamachatidra Aiyar B,Qdi T. B. 

Krisknaswami Aiyar—for Appellants. 

T. V. Gopalastoami Mudaliar~hr 

Respondents. 

Judgment.— There was a settlement 
of accounts between the plaintiff and the 


Suardiaus detendanls 1 and 2 and in that 

settlement a sum of Hs. 600 due from 

ona bambamoorthiaPillai, husband of de- 

fendant d is alleged to have been assign. 
eJ to the plaintifi by the guardians of 
defendants 1 and 2. The first question 
that arises is, whether there was such 
an assignment as is contemplated bv 
b. 130, T. P Act. There is no question 
but that the sum of Rs. 600 was in fact 
due from the defendant 3’s husband to 
defendants 1 and 2. S. 130 (l), T. P. 
Act lays: 

The transfer of an actionable claim shall be 
eflected only by the execution of an instrument 
Ml vvriting signed by the transferor or his duly 
authorized agent and shall be complete and eflec- 
tual upon the exectution of such instrnment and 
thereupon all the rights and remedies ol the 
transferor, whether by way of damages or other¬ 
wise, shall vest in the transferee, whether each 
notice of the transfer as is hereinafter provided 
be given or not.” 

The instrument in writing which is 
put forward as an assignment in this 
case is in these words: 

By way of direction given to receive the 
principal of Rs. COO and interest due by Kathoor 
bambiuuoorathia Pillai Rs. GOO.” 

It is an entry signed by the guardians 
of defendants 1 and 2 in a statement of 
accounts, and it is argued that this is not 
an instrument in writing within the 
meaning of S. 130, T. P. Act. The learned 
pleader for respondent 1 has not cited 
to U9 any authority in support of the 
contention. The words “instrument in 
writing’’ do not seem to us to mean a do¬ 
cument couched in technical language or in 
any particular form. All that is ap¬ 
parently intended is that the transfer, 
should bo made in writing. It is well' 
established Jaw that assignment of a 
chose in action does not require any 
pasticular from of conveyance or words 
of transfer. It is sufficient if the inten-i 
tion of the creditor to transfer the debt! 
due to him to the transferee can be' 
gathered from the writing. The fact 
that the assignment is made in a state-^ 
ment of accounts by way of an entrj’i 
would not make any difference and, m 
the absence of authority, we 
prepared to uphold the contention of we 
pleader for respondent! on 
There being an assignment within t j 
meaning of S. 130, T. P. Act, ^he debt 

vested in the plaintiff from j 

of the assignment and be would the 
fore be entitled to sue for it, ^ 
itself expressly says that all the ns 
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Bud remedies of the transferor shall vest 
in the transferee even without any notice 
of the transfer being given to the debtor 
chough, if no notice has been given and 
the debtor pays the debt to his original 
creditor, he will be absolved from liabi¬ 
lity to the transferee of the debt. This 
is made clear in a decision of this Court 
in Gopalakrisitna v. Gopalakri'ihna {l). 
It wis also ruled by a Full Bench of this 
Court in Muthukrishm Aiyar Vera 
Rarjhava Aiyar (2) Chat : 

tbe rights of tho transferor being vested in the 
transferee by the express words of tho section, the 
transferee is the only party entitled to sue.” 

In laying down this proposition, the 
learned Judge followed the ruling of the 
Privy Council in Shyam Kimari v. 
iiameswar Singh (3) Wo cannot tliere- 
fore agree with the lower appellate Court 
in holding that defendants! and 2 are 
solely entitled to sue the husband of 
defendant 3 for the amount due to them; 
on the contrary they have no interest on 
which they can sue. The Subordinate 
Judge argues that, as tliore was no nova, 
tion of the contract in the case inasmuch 
as defendant 3’s husband was not a party 
to the arrangement between the plaintiffs 
and the guardians of defendants 1 and 2 
there is no substitution of the original 
contract by any new contract. But S. 02, 
Contract .\ct, which deals with the effect 
of novation, is a general provision of hw 
relating to substitution of the contract 
by another. To such a substitution, all 
^le persons concerned must be n.uties 
But S. 130, T. P. Act. providing for 
transfer of claims is a specific iirovision 

which cannot be affected bv the general 
rule re ating to novation of contracts as 
enacted in S. 62. Contract Act. 

' covers cases in 

iwhioh the liability of a debtor to pay to 

nis original creditor is extinguished be- 

cause of a new contract by which he has 

person. 

But 8, 130, T. P. Act, provides for trans- 
fer of ohoae8.iD.action by the person to 
whom the amount is duo to a third 
person. It does not deal with cases of 
transfer of the liability of a debtor to 
somoMy else. The debtor, it is well 

established, cannot transfer his liability 

without the consent of bis creditor. Wo 
•re therefore of opinion that tbe Subordi- 
^0 Judge’s judgment is wrong and 

I) l\m] 8S Mad. m=il. c, 420 “ 

(2) 11913] 38 Mad. 297=21 1. C. 81C 
(3J [1908] 82 Cal, 27=81 I. A. 170 (P. C.). 


liable to be set aside as it proceeds upon 
an orronooiis view of the law. Wo set 
aside the judgment of the Subordinate 
Judge and restore the decree of the 
District Mnnsif witli costs here and in 
the Court below. 

4 

S.N, H.K. Appeal alloircd. 

A. I. R. 1919 Madras 1077 

Avling and Seshagiiu Aivar, .TJ. 

Sunkrii Siiryanarayana and aiiolhe^ 

—Plaintiffs—Appellants. 

V. 

Sunkuru Ramadoss and oi/icrs—Defon. 
dants—Respondents. 

First Appeal No. 327 of 1916. Decided 
on 29th August 1917, against decree of 
Dist Ganjani, in Original Suit No. 2 of 
1916. 

(a) Hindu Law — Adoption—Widow—Re¬ 
vocation of consent of sapinda on sufficient 
ground is legal, 

A s.apiuJa cannot i\rbitraril\- withdraw the 
CJusGUt given by him to au adoption even before 
it ii fully acted upon. It Is permissible for him 
to re-ronsid’r bis decision and to resile from it 
aud the sufficieocy of hia reasons for doing so 
cannot be coavassod by the Courts if he act? 
bonesUy and puts fjr#ard grounls which would 
sjtisfy a persou ofordio.arv prudence that he 
was acting to the best of his kuowloJge aud 
belief. But where tbe revocation is caoricious 
aud no reasons are a.»signod for it the'Court* 
.should not find out justificition for his conduot 
I'l I. C. f>G:j and •io .l/a7. (ill. Dist. 

L ti. a . . 1P10TOC 2; P10UC2] 

ibi Hindu Law -Adoption — Effect of— 

Second adoption results in divesting mother 
of property of previous adopted son. 

Iliiidii mother succeeding us heir to her 

first .adopted son would ba divested bv a subse- 

fluently adopted son of the inherite.i propertv 
ndiPthcr it bo aiiMslrul or solf-ac'i'iired; 1 .1/a7 
171. r,.u.: 10.1/, I, A.‘i~.i[r.c.), /)iv/.(i>ion 02 ] 

C. Samhasira Ran an-l V. Ramesani 
—for Appellants. 

B.N.Sarmaa.nl{ H. Siiryauarayana 
and D. S. Dakshinamurlhi—lor Respon 
donts. 

Seahagiri Aiyar. J. — Ooe Guru, 
raoorthi Subudhi belonging bo the Vaieya 
caste bad four sons, three of whom were 
married aud the other was unmarried. 

All the four sonsdie l duriug his lifetime 
the three marriel sons leaving behind 
them their widows. In this state of 
circumstances Gurumoorthi adopted a 
boy for himself defendant 1 in this suit 
and made a will on 2Hi\\ .June 1900 bv 
which he authorized his threedaugbters. 
in.law to adopt a son each. Plaintiff 2 
in this case adopted a son under the 
authority given to her by Gurunoorthi 
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That l)oy did. Thereupon she atterapS- 
ed to adopt pliintili 1, in this case in 
Xovdinber 1911, but was temp'orarily 
prevented l)y injunction from doing so. 
Slie subsetiuently adopted him in Novem¬ 
ber 1913. The present suit is brought 
by thcadoiitedsonasplaintifi 1 and by the 
adoidive mother as plaintiff 2 to recover 
the sliare of the property bequeathed to 
the latter's adopted son Gurumoortln. 
Tlieir allegation is that defendant 1 gave 
his consent for adopting plaintiff 1, that 
the hoy wao selected by defendant 1, 
that tho secular ceremony of giving and 
Ul^irJ^ was completed in the presence of 
defendant 1 in July 1909 and that tho 
defendant 1 dishonestly prevented plain¬ 
tiff 2 from performing the Dattahoman 
ceremony. The prayer of the plaintiffs 
is for a declaration that the adoption of 
plaintiff 1 is valid and in the alternative 
that in case the plaintiff's adoption is 
found to be invalid, plaintiff 2 is entitled 
to the share mentioned in the testament 
of Ourumuorthi as tlio mother and heir of 
her lirst adopted son. 

The defence of defendant 1 is that he 
never gave his consent to the adoption 
and consequently the adoption is invalid. 
He raises also the jdea that notwith¬ 
standing the will of Gurumoorthi, the 

familv remained undivided and that 
% 

consequently plaintiff 2 is not entitled 
to the share devised to her by his adop¬ 
tive father. The District Judge found 
that defendant 1 did as a matter of fact 
consent to the adoption of plaintiff 1, 
that the allegation that the ceremony of 
giving and taking was completed in July 
1909 ia not made out, that it was compe¬ 
tent to defendant 1 before the actual 
adoption took place to withdraw his con¬ 
sent, that the conduct of defendant 1 
amounted to an implied withdrawal of the 
previous consent given by him, that con- 
sequently the adoption of plaintiff 1 was 
not valid, bub that as the parties became 
divided in status hy the provision of the 
will of Gurumoorthi, plaintiff 2 was 
entitled to tho share allotted to her 
under the will. The plaintiffs have pre¬ 
ferred the appeal for a declaration that 
the adoption of plaintiff 1 is valid. 
Defendant 1 has tiled a memorandum of 
objections questioning tho finding against 
him by the District Judge. 1 shall first 
deal with two questions of fact before 
dealing with the important question of 
law which was argued at some length 


before us. The first" question is whether 
defendant 1 consented to the adoption 
of ptaintift'1. There can be no manner 
of doubt upon a perusal of the documen¬ 
tary and oral evidence in this case that 
the conclusion of the District Judge upon 
this point is fully supported. I do not 
propose to deal with the correspondence 
at any length as it has been fully set out 
by the District Judge. I shall only 
refer to some of the important doenraents. 
Exs. 13, G, 14 and 15, which are letters 
from the brother of plaintiff 2 to defen¬ 
dant 1, show that defendant 1 really 
suggested the adoption of plaintiff 1 in 
preference to other boys who were selec¬ 
ted for the purpose. Ex. H, written by 
defendant 1 to his natural elder brother 
on 5th November 1909 refers to the 
boy’s tonsure ceremony and says that 
the natural father of the boy may be 
asked to have it performed at Simma- 
chalam and that Dattahoman will take 
place in March or April 1910. 

There are letters from defendant 1 to 
the natural father of the boy, Exs. K and 
J, which prove that the boy was selected 
hy defendant 1 for adoption. In tbn 
school leaving certificate Ex. R, the boys 
family name is-given as that of ilfifen- 
dant i's family and defendant lis referred 
to as guardian. Then follow In 
and 17 from plaintiff 2’s brother to the 
defendant 1, in which referrence 
to the fixing of the date for the Datta- 
homam. Exs. M and h from defendant 

to plaintiff 2’s brother also refer to the 

samesnbject. Matters seems to havegone 
on amicably until June 1910 when or 
reasons which have not been disdos® 
in evidence plaintiff 2 and defendan 
fell out. We have no oorrespondance 
between June 1910 and November wu 
as to the cause of the ill-f^sli^S' 
we come to the litigation whic ^ 
started bv defendant 1. Exs. 1. • ' 
QandW show that be bro^ight a su 
for an injunction to restrwo )• - 
from adopting plaintiff 1. 
ended unsuccessfully to defendant 
various documents to which 
referred leave no room for d^ 
defendant 1 actually and 

selection of plaintiff 1 for pitta- 

that he was prepared to have -ngiff 

homan performed in March 
and that this ceremony -vents. 

to the intervention of inauspiow 

Further there is the oral ev 
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P. 12, the adoptive mother wliich is 
clear and consistent. This is what she 

A m • Jm A 


says: 

after thcde.athof 
m) father-ni-law my adopted son Ramanuirthi 
died. I then asked defendant 1 to get me another 
mr adoption and be promised to get mo a 
tiou coa^cni for a frcsli adop* 

She then refers to the selection of other 
hoys and says : 

Defendant 1 then said that ho would got the 
sou of his sister’s daughter from Garabanda of the 
P.irlakimidi raUik. I. my brother Audinara- 
>ana and aefendaut 1 ivcrttto Palasa and the boy’s 
father brought the boy to Palasa on the receipt 

Hkodliim^"’^ defendant. I saw the boy and 

This evidence is corroborated hv the 
evidence of P. W. 1. who tool; a promi¬ 
nent part in carrying on correspondence 
on behalf of his sister, plaintitt’ 2. with 
defendant land P. W. 3. the natural 
father of the adopted boy. There is no 
reason for discrediting the testimony of 
these witnesses, and I therefore agree 
witli the District Judge that defendant 1 
gave his consent for a second adoption by 
plaintiff 2 and that he selected plaintiff 1 
for that purpose. Excepting the bare 
denial of defendant 1, there is no ovi. 
dence worth the name as against the 
oral and documentary evidence adduced 
on behalf of the plaintiffs. The second 
question of fact which was argued bv Mr 
Ramojam for the appellants relates to 
ho giving and taking of the hoy in July 
UUJ. I felt considerable doubts during 
the course of the argument whether the 

finding of the District Judge that there 
was no giving and taking is correct. On 

fuller consideration I have come to the 

™ "L“=‘ “Phold his 6nd- 

says 

litigation this theory of giving and tak 
iDfi was not set up he would have come to 
a diflerent conclusion. The oral evidence 
Ja strong on the point, and it was not 

cross-ei^amination. 
ih.re 18 however one document which is 
.entirely inconsistent with the theory of 
fiiving and taking in July 1909, K* 15 

^"tten to defendant 1 by 

1900 Th ” 
iJG.i. ihe writer says • 

As wo ar« all Mtinfied an to Chiranioovi 
r^axminarayana you would conaiderwell whe'theJ 
you would send word to hie father’s houw’’ 

if tho giving and taking had‘been 

completed m July 1909 such a letter 

would be meaningless. Apparently the 


boy WAS tuken on trial, ,a ,„1 ,vas in 
tlie houso ofdofoiidant 1, aj hu l been 

rejected. ^ Thn document coupled wiM, 
he omission to state this point in Kx o 

the written slalomo.U Hlel by plainthf o 
in the suit of 1011. throws doubt upon 

be oral tes imony given in the case. On 

the whole,though not without iiositatmi 
I have ceme to the conclusion that theio 
"as no giving and taking in P'Of) t],. 
conolu3io,i on facts is that plaintili' 2 |,"j 

haconsanto defendant 1 to take plai;,'' 

tin 1 in adoption, plaintiff 1 was tal-en 
lo the farnily house of the partingJit'i;’: 
new to tl.e religious ceremony of Datta. 
homam being performel, and tliat dofen- 
dant 1 subsequently prevented the adop 

tion taking place and that plaintift 2 

took the boy in adoption in spite of this 
opposition in 1913. The question of t!,o 

sulhciency of the consent was not sori 

ously argued by Mr, Sarnn. k’vengr 'l, ; 

lug for the sake of argument that the 
amily was undivided, defen-Iant 1 «« 
the managing member would be the 
only person whose assent need be sought 
or. Further the other members of Um 
fa.mly were all minors in 1909 if (-Uf, 
were divided, defendant 1 as 
the nearest reversioner to the estate rii 
plaint,tr 2', husband was alone coCen 
0 author,zo the adoption. On tl,e guef 
tion whether a consent once »iven e?n ha 

arbitrarily withdrawn beforelt was acted 

upon there is no direct authority. There 
13 nothing in the Hindu law texts onZ 
subject. Therefore before considering the 
few cases which were quoted as contain 
ing pronouncements which logically con-' 
elude the question against the plaintiff I 
shalUndeavour to examine tbi reasou'ol 

cun make an adoption only if she L 
au hor.zed to do so by her husband 
this an exception has been encrafte f So 
the effect tl,at the absence of tbTs autbo 
rity can be made good by the assent nf 
aapindas, this,power has been Zn L 
the sapi ndas. as they are interested In ' 

spiritual welfare of the deceased kinsman 

fhl ai .expression of opinion that 
the adoption is necessary for the spiritual 

fc^hrae^ ? deceased and for securing 

the secular management of his properties 
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Id Sri Vira'lo Praia pa Rogkimada Deo 
V. Sir Brozo Kishore Deo (l)the Judicial 
Committee speak of these sapindas as 
‘ councillors and protectors’’ of the 
Widow. An analogy for this raay be 
found in the consent of the nearest re¬ 
versioner being regarded as evidence that 
the alienation was for justifiable pur- 
l^oses. In the one case the assent is evi- 
dence that the widow is not acting cap¬ 
riciously to serve her own ends and in 
the other that she is not illegally dispos¬ 
ing of property solely to benefit herself. 
In both the cases the assent is presump- 
live evidence of the goodness of the act. 
It is open in either case to rebut the pre¬ 
sumption. It can be shown that the as¬ 
sent to the adoption was obtained by 
fraud, misrepresentation, etc., or that it 
was given from interested or corrupt 
motives: Sri Virada Pratapa Raghuada 
Deo V. Sri Brozo Kishore Deo (1), as it 
can he shown that the consent of the re- 
versiouer to an alienation was nob given 
bona fide. This train of thought preclu¬ 
des mo from acceding to the proposition 
that mere lapse of time without more, or 
the death of the consenting sapinda 
would put an end to the authorization 
freely and bona fide granted. It is set¬ 
tled that tlie. fact that a consent to an 
alienation was given by a reversioner 
who is dead would nob by itself be suffi¬ 
cient to enable the reversimer entitled 
to succeed to the property to impeach 
that consent. In ray opinion the same 
reasoning should govern the assent to an 
adoption. 

I can understand the party granting 
the permission deliberately revoking it 
for justifiable reason. Sir James Colville 
says in the case already referred to: “To 
authorize an act implies the exercise of 
some discretion whether the act ought or 
ought not to be done.” Sir Lawrence 
Jenkins in Bhimappa v. Basaxoa (2) says 
that “the consent required is a matter 
not of form bub of substance” and that 
“it implies an intelligent concurrence on 
due consideration.” Some learned Judges 
go the length of holding that the assent¬ 
ing sapinda stands in a fiduciary position 
to the widow. Ramchandra Bkagavan 
V. Mulji Naxiahkai (3) is apparently 
based on this view. In Narasimha Appa 


(1) L18761 1 Mad. G9=3 I. A. 154 (P. 0.). 

(2) 119051 29 Bom. 400. 

(3) C1898] 22 Bom. 558. 


Row V. Parthasarathy Appa Row (4) 
Lord Moulton speaks of the authority 
given to the widow by the husband as 
being equivalent to a power of appoint, 
ment. It will not be an undue stretch 
of this analogy to characterise the antho- 
riby vested in the sapindas as a power to 
consent to the exercise of the power of 
adoption. In any view the consent should 
be given not capriciously or from cor¬ 
rupt motives but on a fair consideration of 
the circumstances which would justify 
the exereiseof the prerogative. In Ganesa 
Ratnaniaiyar v. Gopala Ratnamaiyar 
(5) their Lordships of the Judicial Oom- 
mittee pointed out that an assent of a 
sapinda procured by misrepresentation 
was not sufficient to validate an adoption. 
This principle would apply mntatis 
mutandis to the power of revocation 
which a sapinda may exercise. I am 
willing to concede that it is open to a 
party to revoke a consent before it is 
acted upon. Further if a Court can pro- 
nouDce on the validity of the consent I 
fail to see why the party himself should 
not be allowed to re-consider bis deci¬ 
sion. He can review his opinion just in 
the same way as Tribunals can their de¬ 
cisions. It raay be, as argued by Mr. 
Sarma, that the sufficiency of the reason 
should not be convassed by Courts. R 
he acts honestly and puts forward 
grounds which would satisfy a person of 
ordinary prudence that he was acting to 
the best of his knowledge and belieN^® 
open to argument that Courts should do 
scrutinize his reasons. At the same time 
I am unable to assent to the contentioD 
of the learned vakil for the responden 3 
that where the party professing to re¬ 
voke the consent assigns no reasons 13 
legal advisers can draw i 

materials on which his conclusions fflig 

have been based. What the 
concerned with is not what might * 
operated on the mind of nlua 

party’but what did influence A*®’ j 
judgment of his legal advisers shou 
be substituted for the party s. injon 

For the above reasons 
that a sapinda cannot arbitrarily 
draw his consent, and that ^ 
is not whether the Courts should 
a justification for the revocation “ 
ther a justification w as offered. ——■ 

(4) [1914] 37 Mad. 199=23 L 0- 

51 (P. 0.). „o (F.O.). 

(5) [1878] 2 Mad. 270=7 I. A. 178 
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sent case, dofomlant 1 strenuously denied 
t-bat he gave liis consent and lie lias not 
set forward any grounds in the written 
statement or in his evidonco to justify 
the withdrawal of the consent. It would 
therefore be wrong to permit any specu¬ 
lation regarding what might have led the 
defendant 1 to act in the way he did. I 
must hold that he acted arbitrarily in 
refusing his assent to the factum of adop- 
tion, and that this conduct on his part 
is not enough to nullify the consent which 
was voluntarily and'bona fide given by 
him. I shall now proceed to deal with the 
few cases that were cited in the argu¬ 
ment. Mani v. Subbarayar (6) was 
strongly relied on for the respondents. 
In that case the learned .Tudges inclined 
to the view that a consent lapses with 
the death of the consontor. The reason¬ 
ing which I have pursued is not quite in 
accordance with this proposition. I am 
not saying that it is not open to the 
sapindas who are alive at the time of the 
adoption to prove that the assent of the 
dead man was not obtained honestly. If 
that was so obtained, I would hesitate to 
hold that the death of the consentor puts 
an end to the consent. But I do not 
want to pursue the matter further. Ke- 

liance was placed upon the sentence: 

“It must we thick be conceded that if a sapioda 
who has given his consent withdraws it after¬ 
wards, the widow would not be entitled to act 
upon such consent, and it seems to us to be un¬ 
reasonable to hold that a consent once given 
should become irrevocable by the death of the 
aapinda giving the consent so as to override the 
opinion of the sapindas who subsequently be* 
came entitled to be heard.” 

I do not think the learned Judges inten¬ 
ded to lay down that the withdrawal oan 
be arbitrary. They had not that aspect 
of the question before them. The obser¬ 
vations in Subrahmanyam v. Venkamma 

(7) on which the learned Judges in Mani 
V. Subbarayar (6) rely wore purely 
obiter. No question of revocation was 
considered in the earlier case. Attention 
may also be drawn to Nagarampalli 
Kanesam v. Nagarampalli Batchanma 

(8) , where attempts seem to have been 
made to explain away the pronouncement 
in Mani v. Svhbarayar (6). See also 
Krishnayya v. Lakshmipathi (9). There 
is no pronouncement of the Judicial Com¬ 
mittee or of the other High Courts on 

(G) L191S1 selilad. 146=191. 0, 063. 

(7) L1903] 26 Mad. 627. 


this question. In my upiriion it wcjuld 

be opposo'l to all notions of fair play and 

justice that tlii party who is clothed 

with the aulliority to consent to an act 

should after giving his ilclilicrato vote in 

its favour bo purmitti!] arliitiarily and 

capriciously to rodio Itom it. I tli.n-oloro 

hold that plaintiil 'J, was jiistiliod in 

taking plaintiil I in adoption notwith- 

standing the demur of defendant I. In 

this view it is unnocessarv to consider 

% 

whether the will of Suhiiilhi Inuiight 
about a severance of the co-parcenary 
interest among the members of his family. 
On a minor point argued by Mr. Sarma, 
in the memorandura of objections, namely, 
ground No. Ill agroo with tho conclusion 
of the District Judge. 

After wo rosorvod judgment Mr. Sarma 
asked permission to argue a nosv point of 
law. Altliough this was not raised in tlia 
Court below we heard him as the ques¬ 
tion did not involve the consideration of 
any fresh evidence. Tho contention was 
that as according to the plaintiil', the 
share taken by plaintiil' 2’s first adopted 
son was self-acquired property and as on 
the death of that adopted son the pro¬ 
perty was inherited by plaintiff 2 as 
mother, the second adoption was incap 
able of divesting her of that inheritance. 
Mr. Kamesam repudiated the suggested 
interpretation of tho plaintiffs case. It 
is needless to go into the question; grant¬ 
ing for arguments’s sake, that the share 
taken by the first adopted son was his 
self-acquisition, there is no warrant for 
the'eontention that the inheriting mother 
could not be divested of that pro¬ 
perty by the adoption which she made 
subsequently. The Guntur case; Vellanki 
Venkata Krishna liao v. Venkali Rama 
Lakshmi (10) is authority for the propo¬ 
sition that a mother succeeding as heir 
to her son would be divested by her 
adopted son of the inherited property. 
There can be no distinction in principle 
between property owned as ancestral or 
which is taken as self-acquisition. The 
ease of Ml. BhoobunMoyeeDebia v. Bam 
Kishore Acharj Chowdhury (11) related 
to the property which vested in the 
widow of the adopted SOD. In the pre. 
sent case, the first adopted son died un¬ 
married. Wo must therefore overrule 
this contention. For the above reasons 
the decision of the District Judge, in so 


I 


ti] A. I. R. 1914 Mad. 77=24 I. 0. 257. 
,9) [1916] 821. C. 288. 
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’{10) [1876] 1 Mad. 174=4 I. A. 1 (P.O.). 
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far as it dismisses the suit of plaintiff 1, 
must be reversed and his decree should 
be modified by declaring that plaintiff 1 
as adopted son is entitled to the share 
decreed to plaintiff 2. The memorandum 
of objections must be dismissed with 
costs. The appellants are entitled to 
their costs in this and in the Court be- 
low and the costs will be taxed on the 
valuoofthe property decreed to plain- 
tiff 1. 

Ayling, J —I agree. 

9.N./R.K. Decree varied. 
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Wallis, C. J. and Napier, -T. 
Papnia Plaintiff— Ap. 

pellant. 

V. 

Lachiviiachi — Defendant — Respon¬ 
dent. 

Second Appeal No. 2592 of 1914, De- 
cided on 9th January 191S, against the 
decree of Temporary Sub Judge, Tanjore, 
in Appeal Suit No. 40 of lOlfi. 

(a) Transfer cf Property Act 4 of 1882) 
Ss. 67 and 101—Assignment of mortgage— 
Notice to mortgagor is not essential—Ab¬ 
sence of notice makes it subject to accounts 
between original parties. 

There is no necessity to give notice of anas- 

_ ^ ^ ^ 1 ^ L 0 ^ ^ ^ mortgagor, and 

such want of notice will not render the sub¬ 
mortgage invalid, save ?n so far as the assignee 
bolds subject to the accounts between him and 
the original mortgagee. [p 105:2 q 2 ] 

(b) Mortgage—Rights of mortgagor—Sub¬ 
stitution of mortgage by another mortgage 
does not affect rights of sub mortgagee to 
bring property to sale covered by earlier 
mortgage—Mortgagor’s only remedy is re¬ 
demption. 

The substitution of one mortgage by another 
mortgage will not affect the rights of a sub¬ 
mortgagee from the original mortgagee to brine 
the mortgagee’s rights under the earlier mort¬ 
gage to sale. [P10S3C1] 

A 3ub-mortgape has the right to sell the 
mortgagees rights against the particular pro¬ 
perties sub-mortgaged to him for the whole 
amount duo to him and the mortgagor’s remedy 

against him IS just what he would have against 

the orignal mortgagee if the latter sought to en¬ 
force his debt against those particular proper¬ 
ties, viz., to redeem by paying the amount due. 

T. R. Uamachandra Aiyar, T. R. Kri- 
shnasxoami Aiyar and IP, A. Krishna 
Atijar—tor Appellant. 

^ 1 '^' I^fispondent. 

Judgment. This second appeal comes 
before us for re-hearing so far as respon- 
dent 12 IS concerned, our judgment in 
Second Appeal No. 2592 of 1914 and the 
decree being to that extent set aside 


Chakrapani V, Lachimiachi 
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The points arising have now been re 
^gued on behalf of that respondenT 
With regard to the question of proof of 
the sub-mortgage sued on we do not 
think It necessary to say more than that 
we consider the proof sufficient. The 
point most strongly pressed on us was 
that the plaintiff's sub.mortgiige does not 
now legally affect the property covered 
by the origimal mortgage which it pnr 
ported to charge, that mortgage having 
heed discharged by the substitution of 
two mortgages, Ex. C and D, covering 
distinct portions of the property and ex¬ 
ecuted by two different branches of the 
family, both documents being executed 
m ignorance of the existence of the sub- 
mortgage in favour of the plaintiff's pre- 
decessor-in-title. We have asked the 
learned vakil for authority for the pro¬ 
position that a sub-mortgage executed 
without notice to the mortgagor was 
invalid or that such a sub-mortgage 
could be rendered inoperative except 
by redem|)tion of the mortaged pro¬ 
perty, and be has been unable to 
to give us any such authority. He has 
contended, however that substitution 
must have the same operation as redemp¬ 
tion, the interest affected having been 
destroyed. 

This proposition' is clearly unsound 
in principle and has been negatived 
by authority of that Court, It was 
laid down in Jones v. Gibbons (l) that, 
there is no necessity to give notice of aa 
assignment to themortgagor: videFisher 
on Mortgages, p. 631, and White and 
Tudor's Leading Cases in Equity, Edn. 7, 
Vol. 2. p. 38, [Edn. 8. p. 43j where the 
cases are collected. In Matthews v- 
Wallwyn [2) \i was held that the only, 
rights of a mortgagor without notice, 
of the assignment are that the assiguMj 
holds subject to the account betweeoj 
him and the original mortgagee. Tb*®' 
latter proposition was re-affirmed lo 
Chambers v. Goldwin (3). This prin¬ 
ciple applies both to payments made 
prior to the assignment and to those sub¬ 
sequent to it: vide Halsbury's Laws or 
England, Vol. 21, p. 179, and tonv. 
Winch (4), where the limits of Iho noc*- 
line were considered. As pointed ontp 
previous judgment the oa^^ 

(1) tl804 


our 


2 L1798 

3 U804: 


9Ves, (JQD.) 407=33 B.R65J 
4 Ves. (Jun.) 118=31 E. R^2- 
9 Ves. Jur. 254=32 B. R. 600. 


,o; 9 ves. * 

4) [1900] 1 Oh. 736=69 L. J. Ch. 465 
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Narayana Mudaii v. Raghavammal (5) 
is a direct authority on the point argued 
before us. It was there held that a 
subsequent mortgage in consideration of 
further advances to the mortgagor al¬ 
though it might operate as a merger of 
the earlier mortgage as between the ori. 
ginal mortgagor and the mortgagee: 

“could uot prejudice tbc rights of the sub- 
mortgagee, or aScct bis rights to bring the 
mortgagee’s rights under the earlier mortgage, 
to sale." 

The right to the state of account bet¬ 
ween the original parties was also recog. 
nized, but in that case as in this it was 
found that the mortgagor had paid noth¬ 
ing. The next point taken was that the 
snbmortgagee could not bring a suit for 
sale of some of the items covered by the 
original mortgage which items alone were 
Bub-mortgagel to him by Ex. B. There is 
nothing in this objection. The rights of 
a sub-mortgagee are stated in'a decision 
of a Full Bench of the Allahabad High 
Court, Ram Shankar Lai v. Ganesh 

Ptasad (G), as follows: 

“A suh-mortgagfte is entitled to a decree for 
sale of the morlgagep rights of his mortgagor 
subject to the right of redomplion by the ori¬ 
ginal mortgagor." 

In this case the right of the original 
mortgagee was to bring any one of the 
properties to sale for the amount of his 
debt, tlis right with regard to some of 
those properties he has assigned by way 
of sub-mortgage for a sum loss than the 
amount covered by the original mortgage 
and it is now vested in the plaintilT. 
The plaintiff.has therefore the right to sell 
the mortgagee’s rights against those par¬ 
ticular properties for the whole amount 
due to him, and the mortgagor's remedy 
against him is just what he would have 
{against the original mortgagee if the 
Matter sought to enforce his debt against 
those particular properties, namely, to 
redeem by paying the amount due and 
sued for. We must therefore set aside 
ithe decree of the lower appellace Court 
with costs payable by respondoot 12 both 
here and in the lower appellate Court, 
and restore the decree of the District 
Munsif. Time for redemption ia exten¬ 
ded for three months from this date. 

S.N./u.K Appeal allowed. 

~(fll 11908)“l8 M. L. J. 402. 

(0) 11007] 20 All. 885. 
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Full Bench 

Abdur Rahim, Sadasiva Aivah 
AND Napieh, .TT. 

Rnmaualhan Chetlytind others — Plain¬ 
tiffs—Appellants. 

V. 

Rauganathan Cheity and nf/jers—De¬ 
fendants—Respondents. 

Letters Patent Appeal No. 219 of 1015, 
Decided on 4th May 1917, again.st judg- 
ment of Wallis, C. J., D/- 4th November 
1915. 

^5fa) Transfer of Property Act (1882), 
Ss. 51. 54 and 11 >—Unresistered deed of 
exchange — Possession given — Buildings 
erected by transferee with knowledge of 
transferor—Transferee can recover land on 
payment of compensation. 

Plaiutiffs aad dcfendiints oxcbau^cJ two 
plots of laud worth mv)re tliau Hs. 100 each by 
an UDrcgistcrcd dc-d. both of thyin believing 
that the exchange did not require retJi«tr,^tion. 
Possession was taken by each puty of the plot 
received by him under the cxcb.ango. Defen¬ 
dants thereupon erected a huge building costing 
.about Rs. •10,000, placing the wall of the build¬ 
ing on one side on the land obtained by 
them under the exchange. During the time the 
building was in progress ptaiiititTs domauded 
and obtained a sum of Rs. .525. alleging that tbo 
land they bad parted with was larger than the 
laud they bad received. Long after the com¬ 
pletion of the building plaintifis brought a suit 
for tbc recovery of the land parted with by them 
under the dxcb,tnge, on the ground that the 
deed of exchange, not having been registered, 
conveyed no interest in the immovable pro¬ 
perty. Defendants contended that the transfer 
bad been acted upon and considerable money 
.spent in erecting valuable buildings on the 
land, with the knowledge of and encouraged by 
the plaintiffs and that it was, there.ifter, not 
open to the plaintiff.s to claim recovery of the 
laud ; 

Ucil : {.Vi'tur llihim, J., difsenting) that the 
plaiaiiHs were cniiilcd to recover possession of 
the land on payment of compcnaatioii to the 
defendants and that the latter could not resist 
-the plaintiHs’ claim on tbe ground of pari per¬ 
formance, acquiescence or estoppel. 

Per Abilur Rnhim, /.—That the conduct of 
the plaiulifis, in obtaining from the defendants 
Rs. 525 on account of (be excess land while 
construction of the building was in progress 
amounted to a ropresentstion that the transac¬ 
tion of exchange was valid, and that the defen¬ 
dants were actively encouraged thereby to go on 
spending money on the faith of tbo representa¬ 
tion. and that this was sufficient to estop tbo 
plaintiQ't from contending that tbe title did not 
pass to the defendants, even if no estoppel arose 
from their previous conduct. - Case lato dis¬ 
cussed. [P 1088 C 2 ; P 1089 0 i] 

(b) Fraud—Insisting on rights fraudulent 
—Other party can be relived against. 

Id cases where owing to bis own conduct it 
would be clearly inequitable or fraudulent for a 
party to insist upon bis legal rights, it Is the 
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dutv cf a Court of Equity to give relief to the 
other jiarrv who has snSored by such coaduct. 

[P 10S6 C 1] 

(c) Transfer of Property Act (1882), S 54 
— Instrument unregistered —Suit for posses* 
sion—Ingredients for defence of part-per¬ 
formance indicated. 

What are the circumstances which should be 
sufficient to raise an equity that w:uld be an 
answer to a suit for possession by a person who 
purport'-d to convey the property by an unregis¬ 
tered instrument, must depend on the facts of i 
particular case. But they must be such as should 
have altered, though not irretrievably tlie posi¬ 
tion of the defendant acting on the faith of the 
bargain sought to be resiled from. 

IP lOSG C 1, 2] 

(d) Acquiescence—Essentials of. 

Per Napier, J. —The essence of the doctrine of 
estoppel by acquiescence is that the acquiescence 
should occur in a party who knows that his right 
is being infringed. (P 1092 G 1] 

(e) Transfer of Property Act (1882), 
S. 51 —Transferee includes transfer under 
invalid «ale. 

A wide meaning should be given to the word 
“transfer" in S. 51 and it should be read as 
including a person to whom land is purported to 
be transferred. [P 1095 C 2] 

Per Sadasiva Aiyar,J.—'Ihe word “transferee" 
in S. 51 includes also a transferee under an in* 
valid transaction of transfer, and the words 
“the person causing the eviction" include also 
the transferor under an invalid transaction of 
transfer. [P 1090 0 2] 

(f) Transfer of Property Act (1882), S. 51 
—Person believing in good faith that he is 
owner and building cannot be allowed lar¬ 
ger rights than are mentioned in S. 51. 

Section 51 indicates that a person believing 
in good faith that be is absolutely entitled to 
property and building on it cannot be allowed 
to claim larger rights than are mentioned in that 
section, namly, either to have the value of the 
improvements made by him estimated and paid 
by the evictor or to require the evictor to sell 
his interest in the property at theithen market 
value irrespective - of the building. But the 
option is with the perons entitled to evict. 

tP 1090_0 21 

S. Srinivasa Aiyangar and K. Rajah 
Aiyar—ioT Appellants. 

T. B. Venkatarama Sastri and A, 
Krishnswami Aiyar — for Respondents. 

Abdur Rahim, J, — The question 
raised by this Letters Patent Appeal is 
one of considerable importance and diffi¬ 
culty. It is, to put it shortiy, how far 
it is open to the Court to refuse to re- 
cqgnize the title of the plaintiffs-appel- 
lanbs suing to recover immovable pro¬ 
perty of the. value of more than Rs. 100, 
which they purported to convey to the 
defendants.res'pondents by an unregis¬ 
tered document, on the ground that the 
transfer has been acted upon by the 
latter who spent considerable money in 
erecting valuable buildings on the land, 
with the knowledge of and encouraged by 


the appellants. The facts are sufficiently 
set forth in the judgments* of the learned 
Chief .Tusbics and Seshagivi Aiyar, J., 
wiio took different views, and it is un¬ 
necessary to repeat them in detail. The 
result of the finding is that at the time 
of the transaction in question, which was 
an exchange of two plots of laud between 
the appellants and the respondents, both 
the parties believed that the document 
evidencing the exchange did not require 
registration. Possession was taken by 
each party of the plot received by him 
under the exchange. The respondents 
erected a building which cost about 
Rs. 40,000, placing the wall of this build¬ 
ing on one side on the land which they 
had got in exchange, and the appellants 
during the time the building was is 
progress also demanded and obtained a 
sum of Rs. 625 from the respondents as 
compensation, on the allegation that the 
land which they had parted with was 
larger in quantity than the land which 
they had received from the respondents. 
It is further found that the object of the 
appellants, in instituting the suit tore- 
cover the land which belonged to them 
before the exchange and which they say 
still belongs to them notwithstanding 
the attempted transfer, is not so much 
to benefit themselves as to injure the 
respondents. The question for decision, 
however, is one purely of law, viz., wb^ 
ther, under the circumstances the equi¬ 
ties in favour of the defendants are a 

sufficient answer to the plaintiffs sui 


0 reject ment. 

The effect of Ss. 54 and 118, _T. P- Acti 
m what has taken place in this case is. 
hat Ex. B which is described as an 
agreement of exchange is -. 

ireate a valid transfer of the plaint 
and, and by reason of 9. 49 read wi 

5. 17, Registration Act, that doenmOTS 

lannot be held to affect the right o 
appellants to the property in^ J 
)n behalf of the appellants it is 
hat their title to the property remain 
,nd as the suit is within time, to re 
heir claim for recovery of the Ian 
>e virtually nullifying the enactment 
he legislature, the effect of ; i 
ireserve the title in them m sp 
vhab has taken place. 
his argument on behalf of the r ^ 
lents is that in none o f the 
~[*Ramanathan Chetty v. Bomosaw* * 

(:;(i9i6) 32 J. a S.] 
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referred to, does the legislature purport 
to deal with the question of rights based 
on equities arising from the actings and 
conduct of the parties. It is argued that 
it is open to the Court to say to the 
appellants; 

“It is true that your rights in the property 
have not been transferred to the respondents 
by the instrument in question, but having re¬ 
gard to wh-at has taken place it will be fraudu¬ 
lent on your part to set up your legal title 
against the respondents and the Court will not 
help you to perpetrate the fraud." 

Such an answer to the suit is. in my 
opinion, in accord *vith well-recognized 
equitable principles, of the application of 
which there ate many instances in the 
law. One of them is the doctrine of pat t 
performance by which tlte operation of 
the Statute of Frauds in England is pre¬ 
vented from being used for purposes of 
committing fraud. The Statute of 
Frauds provides that 

“do action shall ba brought whereby to ebargo 
any person upon any contract or sale of laud 

.unless the argumeni.shall 

be ill wcitling.etc." 

No doubt it has been held that this 
provision relates to procedure, but as it 
has been pointed out by Fry, L. J..in 
his book on Specific Performance, it 
really goes to the solemnities of the con¬ 
tract. (See para. 47, p. 254). It is not 
necessary for the application of this 
equitable doctrine that there should have 
been a fraudulent conception from the 
beginning. It is suflicient if the circura- 
stances render it a fraud on the part of 
the party relying on the Statute to take 
advantage of the fact that the bargain 
was not recorded as required. 

I fail to understand why this equitable 
rule should not be applied to a transac. 
tioQ purporting to be a transfer in pur. 
Buance of a valid contract. On the other 
hand, there would seem to be less diffi¬ 
culty in ayplying the doctrine in such 
cases than where its aid is sought to 
compel the defendant to carry out a 
parol contract, in spite of a Statute 
which says that no action shall be 
brought to enforce such a contract. Fur¬ 
ther if a defendant can be debarred be- 
cause of his conduct from setting up a 
statutory defence, it should be easier to 
uphold the defence to such a suit at this 
on the ground that although the transfer 
which the appellants purported to make 
to the respondents was invalid, it wonld 
be inequitable on their part, having re- 
gard to tl-e fact that the latter have acted 


(FB) (;\bdur Rahim, J.) Madras 1085 

upon it in such a way as to alter their 
position, than to resile from Mio l)argaiD 
to the prejudice of t)ic respondents. 

The question, how far tho actings of 
parties can bo allowed to alTect the apjili. 
cation of S. l4, T. V. Act, to cases of this 
class was discussed by a Full Bcncli of this 
Court in Eurri Veernreddi v. Kurri 
Bapireddi (1), where the previous rulings 
on the subject were considered in detail. 
The law as laid down tbeic would un¬ 
doubtedly be binding on us unles^^, as sug¬ 
gested by the learned Cliief Justice, the 
pronouncement of the Privy Council in 
a latter case in Mahomed Mussa v, Ag- 
hore Knmar Gangttli (2) make it neces¬ 
sary that we should reconsider that 

% 

ruling. It was held by the Full Bench 
that 

“a contract of .sale followed by delivery oi posses¬ 
sion dor.s uol, wbcu there is no registered sale, 
create any interest in the properly agreed to be 
sold aud caunct, even if ciiforcfable at d ue of 
suit Of decree, be pleaded in defence to .au action 
for ejectment by oua having a legal title to 
recover." 

Then there are general observations 
in the judgments delivered by the learn¬ 
ed Judges in which the duty and ex¬ 
pediency of giving full effect to the words 
of the Statute is emphasised as against 
recognition of equities modifying the 
application of the Statute Law. So far 
as it holds that delivery of possession 
under an unregistered instrument of sale 
is not a sufficient answer to a suit by the 
vendor to recover possession, I am not 
prepared to express any doubt on the 
correctness of the ruling. The Transfer 
of Property Act contemplates sales being 
effected in some cases by delivery of 
possession and in otheis only by a legis- 
tered instrument, and to bold that in 
cases of the latter class, where the 
legislature insists on a regislerecl instru¬ 
ment, mere delivery of possession would 
he sufficient would be going directly 
against the wishes of the legislature: 
see* Lalchand Moiiram v. Lakshman 
Sahadii (3) and Jagadbandu Saha v. 
Badha Krishna Pal (4). Even with 
reference to the rulings under the Sta¬ 
tute of Frauds, Lord Blackburn said in 
Maddison v. Alderson (5) that if the 
matter were resintegra, he would not go 

( 1 ) L1900],29 Mad.'sSG. 

(2) A. I. R. 1914 P. C. 27=28 I. 0. 930=42 
Cal. 801=42 I. A. 1 (P. 0.). 

(3 [19041 28 Bom. 466. 

(4 [1909]86Cal.920=4 l. 0.414. 

(6 11883] 8 A. C. 467. 
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so far as to hold that delivery of posses¬ 
sion of the land would take the case out 
jof the Statute. And it is possible that 
too many exceptions have been allowed 
to the.o})eration of the Statute of Frauds 
(See^ Story’s Equity Jurisprudence, 
Ss. /65 and 766). However that may 
be in cases where owing to his own con- 
Iduct it would be clearly inequitable or 
fraudulent for a party to insist upon his 
legal rights, it is the duty of the Court 
of Equity to give relief to the other 
party who has suffered by such conduct. 
So far Fjord Blackburn entertained no 
doubt, lie says: 

I'ljfi conduct of tbe patties may be such as 
to make it iiieciuitablo to refuse to complete a 
contract partly performed. Wherever that is 
the case, 1 agree that the contract may be enfor¬ 
ced on the ground of an equity arising from 
the conduct of the party.” 

That seems to be in accord with what 
is laid down by the Privy Council in 
Mahomed Musa v. Aghore Kumar Gan- 
guli ( 2 ). Lakshmi Veiikayyamma v. 
yenkatanarasimha ( 6 ) and in an earlier 
case in Immudipaiani Thirugnana Kon. 
dama Naik v, Periya Durasami (7). 
Before dealing with the Privy Council 
decisions, however I shall mention the 
case, You?ig & Co. v, Mayor of Royal 
Leamington Spa ( 8 ), where it was held 
that a contract entered into by an urban 
authority but not under seal as required 
by a Statute did not bind the Corpora¬ 
tion. and tlierefore the plaintiff who had 
carried out certain works in pursuance 
of such an agreement could not recover 
the value of what be had done. But the 
basis of this decision was that the Cor¬ 
poration could exorcise its statutory power 
to enter into contracts only by the obser¬ 
vance of certain solemnities, that is 
the affixing of the seal, intended for 
the protection of rate-payers and there 
was no room, therefore in such a case 
for the operation of the equitable doctrine 
of the part performance. What are the oir- 


tbe defendant acting on the faith of tbe 
bargain sought to be resiled from If the 
effect ollmm-udipatam Thirugnana Kon- 
dama Naik Y. Periya Durasami {l) be 
that even in such cases the plaintiff is 
entitled to eject the defendant, I venture 
to think, as I shall show presently, that 
it 19 no longer good law after the pro- 
nouncements of the Judicial Committee 
in Mahomed Musa v. Aghore Kumar 
Ganguli ( 2 ) and Lakshmi Venkayyamna 
v. Venkatanarasimha ( 6 ). Nor is the 
proposition laid down in the Full Bench 
case, namely, that even where a valid 
contract of sale in favour of the defen¬ 
dant is proved, that would not be a sufla. 
cient defence to a suit in ejectment in 
such cases any longer tenable. 

The case of Mahomed Musa v. Aghore 
Kumar Ganguli (2) related to transac¬ 
tions which took place before the passing 
of the Transfer of Property Act there is 
thus no question of the actual decision in 
that case being applicable here. But 
their Lordships of the Judicial Com¬ 
mittee, while pointing out the fact that 
no written conveyance was necessary by 
the law of India, considered it desirable 
to lay down certain principles of general 
application which, as I understand their 
judgment, would not be affected by 
any such enactment as the provision of 
the Transfer of Property Act requiring 
certain classes of transfer to be in a 
particular form. They observe: 

“ To use language common from very early 
times in Scotland, and highly'approved in tbe 
case of V. Alderson {5) in the House 

of Lords, it is no doubt true that there is a loons 
poenlteotiae, that is, *a ipower of resiling from 
an incomplete engagement, from an unaccepted 
offer, from a mutual contract to which all havs 
not assented, from an obligation to which 
ting is requisite, and has not yet been adhibited 
in an authentic, shape ” 

This is tbe situation where the parties 
stand upon nothing but an engagement 
which is not &nal or complete. But 


oumstances which should be sufficient to 
[raise an equity that would be an answer 
:to a suit for possession by a person who 
'purported to convey the property by an 
unregistered instrument, must depend on 
the facts of a particular case. But they 
must be such as should have altered 
though not irretrievably, the position of 

(6) A. I. R. 1916 P. C. 9=34 I. C. 921=39 
Mad. 609=43 I. A. 130 (P.C.). 

(7) [1901] 24 Mad. 377=28 I. A. 46. (P 0 ) 

(8) [1883] 8 A. 0. 517. ' " 


where actings and conduct of parties are 
founded on, then in all such cases, to oM 
the language of Professor Bell in hw 
principles, S. 26 

“ rei interveutus raises a personal excephoDi 
which excludes the plea of locus poeniteniia . 
It is inferred from any proceeding, no* 
por*^ant, on the part of the obligee, 
and permitted by the obligor to take place on 
faith of the contract, and if it were ' 

provided they are unequivooably referable *® 
contract and productive of alteration of circ 
stances, loss or incovenienoe, though no 
retrievable. ” 


f 
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Then they say that there is nothing in 
the law of India 'inconsistent with it but 
that upon the contrary, the law of India 
follows the same rule. Tliey further 
quote with approval the statement of 
Lord Solborne, in Jiladdison v. Aldersou 
(5) that the defendant in such a case is 
really ' charged " upon the equities re¬ 
sulting from tlie acts dooe in execution 
of the 'contract, and not (within the 
meaning of the Statute of Frauds) upon 
tlie contract itself. If such equities were 
execluded, injustice of a kind whicK the 
State could not bo thought to have had 
in contemplation would follow. It seems 
to me that tlie reasoning would aiijjly 
with all the greater force to the ]iresent 
case, whei'e it is tho plaintifts that are 
faced with equities resulting from the 
acts done by the defendants not merely 
on the faith of the contract, but also on 
the basis of further acts of the plaintills 
purporting to be done in perfecting the 
contract. It is observed by the Board 
that 

"many authorities are cited in support of these pro¬ 
positions from English and Scotch law. and no 
countenance is given to the proposition that 
equity will fail to euppoit a transaction clothed 
Imperfectly in those legal forms to which finality 
attaches after the bargain has been acted upon. “ 

In my opinion the proposition laid 
down in such clear and emphatic language 
entirely covers this case. Their Lord¬ 
ships were, of course, aware that in 
India there was no Statute of Frauds and 
the Statute to which their observations 
were most applicable was tlie Transfer 
of Property Act. In a more recent 
appeal from the decision of this Court, 
Lakshmi Venkayyamma- v. Venkata, 
narasimha (6) their Lordships took^occa- 
sion to repeat that the equitable prin- 
ciple enunciated by Lord Selborne in 
Maddison v. Alderson (5) was as point- 
ed out by them in Mahomed Musa v. 
Aghore Kumar Ganguli (2), as much ap¬ 
plicable in India as in England. That 
was a suit to recover possession of land 
on the strength of a contract, and the 
propositions which have been referred to 
above were cited in order to show that 
even if the acceptance of the proposal to 
convey the village in dispute might be 
considered to be defective, the defect 
must be taken to have been cured in view 
of the actings of the plaintiff. The case 
affords another illnstration of the prin¬ 
ciple ‘that equities may support 'a tran¬ 
saction clothed imperfectly in those legal 


forms to whicli linality atlaclios after tlie 
bargain has Itcon acted U|ion.' 

In an oarlior case, Ivmndipatnm Tlii- 
riignana Kond,imo ^uik \ . Periya >Du- 
rasami (7), the Privy Council had ex¬ 
pressed the same view in a case in wliioh 
the provisions of the Transfer of Pro¬ 
perty Act made tlie mortgage in (luestion 
in that suit invalid as not being made 
by a ♦registered instrutuent. Tlioro it 
was contended that thouj;h the mortgage 
might fall short of an actu il tninfer, it 
showed a good contract for one and that 
the defendant might now call upon the 
heir of the mortgagor to implement that 
contract. Their Lordships said that if 
such a contract wore proved, it would 
have been an answer to tlie [ilainlilPs 
claim and the exact form in which it 
could 1)6 enforced was not material. As 
pointed out by the learned Chief Justice, 
if llie defendant in that case had sought 
to enforce tho alleged contract l>\ a suit, 
he would have been tiine-bavreJ. Here 
there can bo little doubt that there was 
a valid contract for transfer of the land 
in dispute by way of exchange, and it 
seems to me that Immiidipatam Thirug- 
nanaKondama Maik v. Periya Dura, 
sami (7) is authority for the proposition 
that it is a sufficient answer to the plain- 
tiff’s suit. No doubt the observation of 
the .Tudicial.Committee, mJmmudipatam 
Thirugnana Kondama Naik v. Periya 
Durasami (7) was considered by the Full 
Bench in Kiirri Veerareddi v. Kurri 
Bapireddi (l) and put aside as an obiter. 
But now that the principle on which the 
dictum of the Privy Council was .based 
has been so clearly explained and de¬ 
veloped in Mahomed Musa- v. Aghore 
Kumar Ganguli (2) and Lakshmi Venka. 
yyamma v. Venkatanarasimha (G), we 
should no longer be justilied in disregard¬ 
ing the principle itself because embodied 
in a statement not necessary for the de¬ 
cision of the case. 

Another group of cases in which the 
operation of equity founded on the con¬ 
duct of parties isexemplibed is represent¬ 
ed by Gregory v. Mighell (9), the rule of 
which is explained by Lord Kingsdown 
in the leading case of Ramsden v. Dyson 

(10) in these words: 

"If a man, under a verbal agreement with a 
landlord for a certain interest in land, or what 
amounts to the same thing, under an expecta* 
tion, created or encouraged by the lan dlord tha^ 

~ (9) U8ui 18 Ves. (Jon.; 828. 

(10) [1866] 1 H. L. 129. 
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bo shall have a certaio interest, takes possession 
of such 1 . 111(1 will) the consent of the landlord 
and upon the faith of such promise or expecta¬ 
tion, wiih the knowledge of the landlord and 
without objection by him, lays out money upon 
the land, a Court of Equity will compel the 
landlord to give effect to such promise or expecta¬ 
tion, This was the principle of the decision in 

V. Afn/fjc//19), and, as I conceive, is 
open to no doubt.” 

Other well known cases illustrative of 
the same doctrine are Plimmer v. Mayor 
of U ellington (ll) and Attorney-General 
of Southern Nigeria v. Holt & Co., (12), 
where an irrevocable license from the 
Crown to erect jetties and buildings on 
the foreshore was presumed. The Judi¬ 
cial Committee, while adverting in the 
latter case to the remark of Willes. J.. 
in lingers v. Ihooks (13), that after so 
long a possession (i. e., of 36 years) he 
would presume anything in favour of the 
plaintiff and to the comment thereon of 
Lord Herscliell, observes: 

in the opinion of the Bo.ard this passage does 
not support the proposition that a transfer of 
the dominium of lands can be effected without 
the presumption of a lost grant, or without pos* 
sessmn during the full requisite period of pres¬ 
cription. But the case does bear upon a question 
or maintenance of possession considered apart 
from declaration of ownership.” 

The italics are mine. It is worthy of 
note that the facts of the case in Anony¬ 
mous (14) referred to by the Chief Jus- 
tice and which was cited with approval 
by Kay, J., in McMa7i2is v. Cooke (15), as 
laying down that if a man builds a house 
partly on his neighbour’s land and the 
neiglibour acquiesces in this being done, 
Courts of Equity will interfere to prevent 
him from disturbing it, very closely re- 
^mble the facts of the present case. 
Rulings of the above categories, which 
are really illustrations of the same prin¬ 
ciple on which the doctrine of part per¬ 
formance is founded, are based on grounds 
of acquiescence and Fry, J., in Willmot 
V. Barber (16), expressed the limitations 
of this rule in those w'ords: 

Tn the first place, the plaintiff must have 
made a mistake as to his legal rights. Secondly, 
the plaintiff must have expended some money 
or must have done some act (not neces¬ 
sarily upon thy defendant’s land) on the faith 

of his mistaken belief. Thirdly, the defendant 

the possessor of the legal right, must know of the 

existence of his own right which is inconsistent 

wi th the right claimed by the plaintiff. If he 

(11) [18841 9 A. 0. 699. 

(12) [1915] A. 0. 599. 

(13) [178311 T- R. 43ln. 

(14}>[1718 2Eq.0.Ab. 522. 

(15) 1837] 36 Uh. D. 63. 

(16) [1880] 16 Oh. D. 96. 


lNATHAN irB) (Abdur Eahim, J.) 191 ^ 

does not know of it he is in the same position as 
the plaintiff, and the doctrine of acquiescence^^ 
oUDded upon conduct with a knowledge of your 
legal rights. Fourthly, the defendant, the pos¬ 
sessor of the legal right, must know -of the plain¬ 
tiff s mistaken belief of his rights. If he does 
not, there is nothing which calls upon him to 
assert his own rights. Lastly, the defendant 
the possessor of the legal right, must have en¬ 
couraged the plaintiff in his expenditure of money 
or m the other acts which he has done, either 
directly or by abstaining from asserting bis legal 
right. Where all these elements exist, -there >13 
fraud of such a nature as will entitle the Court 
to restrain the possessor of the legal tight from 
exercising it, but, in my judgment, nothinir 
short of this will do.” 

The third condition mentioned in the 

above proposition must however be under¬ 
stood as subject to exceptions as Story, J. 
states in his Equity Jurisprudence, Se¬ 
cond English Edition, S. 387: 

There are, indeed, cases where even ignorance 
of title will not excuse a party: for, if be actual¬ 
ly misleads the purchaser by his own representa¬ 
tions, although innocently, the maxim is pro¬ 
bably applied to him that, where one of the two 
Innocent persons must suffer, he shall suffer who 
by his own acts occasioned the confidenoe and 
the loss.” 

That is also the effect of S. 115, Evi¬ 
dence Act, as interpreted by the Judicial 
Committee in Sarat Chunder Dey v. 
Gopal Chunder Laha (17). The exist- 
euce of estoppel does not depend on the 
motive or the knowledge of the matter on 
the part of the person making the repre¬ 
sentation. It is not essential that the 

intention of the person whosedeclaration, 
act or omission has induced another to 
act or to abstain from acting should have 
been fraudulent or that he shall not have 
been under a mistake ormisapprebension. 
No doubt as observed by Lord Selbonrne, 
the doctrine of estoppel by representa¬ 
tion is applicable only to representation 
as to some state of facts alleged to be 
at the time actually in existence and not 
to promises de future which, if binding 
at all, must be binding as contracts. But 
representations as to the legal act of a 
party being valid, as was the case m 
Sarat Chunder Dey v. Gopal Chunder 
Laha (17), is within the meaning 01 
S. 115, Evidence Act, and in -the present 
case the conduct of the appellants in ob¬ 
taining from the respondents Rs. 825 on 
account of this land while construotiM 0 j 
the building was in progress amounted to 
a representation that the transaction 0 
exchange was valid and the responden s 
were actively encouraged thereby to 
on spending money on the faith of_J 

“ri7) [1893] 20 Oal. 296=191. A. 203 
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ji^epveseuUtion. Tins at loast is sufficient 
to estop the appellants from contending 
that the title did not pass to the respon¬ 
dents, even if no estoppel arose from what 
had happened previously. 

The recognition of equities arising from 
the conduct of parties is not confined to 
transactions with respect to land, as held 
by Kay, J., in McManus v. Cooke (lo) 
and as will also be seen from In re 

(18) and the eases cited there by Horridge, 
•T. In Ifi/so?!, hire (18) the question 
was as to the efl'ect of actings on a deed 
of arrangement admittedly void for want 
of registration and an observation of 
Honyman, J., which had the approval of 
Lord Esher. M. R., is quoted : 

“ A roan cannot say at one time that the trans¬ 
action is valid and thereby obtain the advantage 
to vrhich be could only be entitled on tbc foot¬ 
ing that it is valid, and at anotber time say it is 
void fordhe purpose of securing some further ad¬ 
vantage." 

Horridge, J., on the authority of that 
and other cases held that the appellant 
could not roly upon the invalidity of the 
deed of arrangement, observing • 

"The view that I have taken does not make the 
registration of the deed good but prevonis the ap¬ 
pellant from relying on its invalidity." 

The Indian cases before Karri Veera- 
reddi v. Kurri Bapireddi reviewed 
there show a conflict of decisions and it 
is unnccessarytodiscussthemagain. The 
ruling in the Full Bench case has been 
followed in Katkari Narasmha Raja v 
Bhupati Raju Rayhmadha Raju (19). 
In Thiruvenkata Chariar v. Seshadri 
Iyengar (20), however, the Chief Justice 
and Shrinivasa Aiyangar, J., held that it 
did not apply to a suit in which the de¬ 
fendant was sought to be ejected by the 
plaintiffs who had brought the land from 
the owner by a registerd sale-deed bat 
with the notice of a prior contract of sale 
in favour of the defendants, on the ground 
that the latter obtained a registered con¬ 


veyance afterwards. In neither of these 
oases however the efl'ect of the pro¬ 
nouncements of the Judicial Comruittee 
^was taken into consideration. The only 
'case brought to our notice in which it 
was considered is Khagendra Nath v. 
Sonatan Guha (2l), and there the learn, 
ed Jndges expressed their dissent from 
Kurri Veerareddiv. Kurri Bapireddi (1) 


(18) [1916] 

1 1 K. B. 382. 

(19) L1916: 

1 81 I. 0. 62. 

(20) [1916] 

: 84 I. C. 488. 

(21) [1916] 

1 811. C. 987. 


arising from the conduct and actings of 
parties in tho light of the propositions 
laid down by the Judicial Committee. 
Agreeing with the learned Chief Justice, 
I would dismiss the appeal willi costs. 
As my learned hrutliors Sailasiva Aiyar 
and Napier,, ilJ., have taken a dill'erenb 
view of the case, the order shall bo as 
proposed by them. 

Sadasiva Aiyar, J.— I liad the great 
advantage, before I began to write this 
judgment, of a perusal of the opinion 
which my brother, Napier, J., bus luo- 
pared in this case and which he is about 
to deliver. I agree with that judgment, 
except on one or two very mioor points 
which will bo mentioned in the course of 
the following judgment of my own. The 
estoppel in Ramsden v. Dyson (lO) and 
Mac Manus v. Cooke (15) is based on 
what is called “a duty” on .1, the owner 
of a land, to actively assert his title to 
that land and set up his adverse title 
when lie sees Ti building upon his land, 
when (R) was supporing by mistake that 
be (R) was the owner of the land and 
not A. I am myself (with the greatest 
respect) inclined to doubt very much 
whether there is anysuch legalduty upon 
A's part to actively correct the mistake 
made by B. Especially whore B's mis¬ 
take was a very foolish and reckless misk- 
take, why should not Rsuffer for it? How’. 
ever.asmy learned brother has pointed 
out, there is nothing to show in the 
present case that the plaintiff knew his 
own subsisting title to the site when the 
building in question was being raised hy 
the defendant. In Russell v. (22) 
Gotten, L. J., speaks of .J letting R "run 
into a trap” by .J’.s failure in his duty to 
undeceive B. 

The learned Lord Justice wasevidently 
not satisfied that the mere doctrine cf 
estoppel by omission was suEficient to 
support the decisions and attempts to press 
into service the doctrine of “lying traps” 
which had been till then utilized only as 
a part of the law of torts. That doctrine 
of “trap” seems to have been once pushed 
too far in English Courts: see Crompton, 
J.’b dictum in an old case of Gallagher v. 
Humphrey i2Z),&udl({o not feel inclined 
to introduce all the refinements and 
uncertainties found in the subsequent 
English Case-law on this point into 
India. Under that doctrine, trespassers , 

"■(air,18841 26 dO)71^ 

(28) tl862) 10 W. R. 664=6 L. T. 684. 
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weie soinetinies coavsrted into licensees, 
invitations to trespass by good-natured 
negligent owners of land were implied 
on most slender grounds and a man was 
male civilly liable in damages to tres- 
passers because ho was too indolent to 
fence his lands not even closely bordering 
on a highway. In short, moral and 
social duties wore sought to be converted 
into legal duties. The rather too wide 
language (if I may say so with respect) 
used by some of the Law Lords in Cooke 
V. Midland Great Western liailway (24) 
was sometimes sought to be availed of for 
oven exbon ling the doctrine. In that case, 
however (here was a statutory duty cast 
upon tlie Eailway Company to fence their 
land and to keep the fencing in proper 
repair : and we also know that Eailway 
Companies guilty of negligence are treat¬ 
ed much less indulgently in England 
than in India. In the more recent case 
of Latham v. .Johnson (25) this doctrine 
of trap has been however now confined 
within strict limits. Because some Eng. 
lish decisions have established a legal 
duty on the negligent owner of the land 
for not looking after it and not pieven. 
ting the public from trespassing upon it, 
I am not inclined to hold that Indian 
Courts ought to create a legal duty in Ay 
the owner of a land, to actively take the 
trouble to warn a reckless parson, 
who chooses to build on .I’s land and 
to impose upon A the disability of losing 
his right to recover the possession of his 
land from a trespasser, because he did 
not give the warning to B. 

As regards the cases like Plimmer v. 
Mayor of Wellington (ll) and the Attor¬ 
ney-General of Southern Nigeria v. Holt 
and Company (12), these are not cases 
where B who built on i’s land was igno¬ 
rant of is right. He knew it full well 
and yet built upon A’u land, believing 
that A was assenting to such building and 
would give him (B)a perpetual lease-right 
(or other similar right), A having con. 
ducted himself in such a manner as to 
induce B to entertain a reasonable belief 
that A assented to the building. These 
cases also do not apply to the facts of the 
present case, as the defendant did not 
believe that the plaintiffs continued to be 
the owners of the plaint site or that the 
defendant could build only with the 
plaintiffs’ im lied or express consent and 

~2i) [19091 A. 0. 229. " 

26} [1913] 1 K. B. 398. 


had no power to build without such con- 
sent. He did not care for or expect 
plaintiffs’ consent at all. The plaintiffs’ 
conduct in not objecting had nothing to 
do with the defendant’s activities in the 
building operations and the defendant 
did not expect from any such conduct 
that the plaintiffs as the then owners 
were going to give the defendant license 
to build with permanent right over the 
site and the building. 

I am also of opinion that S. 51, T. P. 
Act indicates that the person B, believ- 
ing in good faith that he is absolutely 
entitled to property and building on it, 
cannot be allowed to claim larger rights 
than are mentioned in that sectionnainely 
either to Ijave the value of the improve¬ 
ments made by him estimated and paid 
by A (the evictor) or to require the evic- 
tor A to sell his interests in the property 
at the then market value irrespective .of 
the building. I agree with Seshagiri 
Aiyar, J., that Ihe opinion is with ijihe 
person entitled to evict, in this case the 
plaintiffs. I think the word ‘transferee’ 
in S. 51 includes also a transferee under 
an invalid transaction of transfer and the 
words “the person causing the eviction 
include also the transferor under an in¬ 
valid transaction of transfer. As regards 
the Privy Council decision in Lakshnt 
Venkayyamma v. Venkatanarasimha w 
I am clear that the language of their 
Lordships at p. 143 (of 20 M. L-TjeWy 
implies that their Lordships wereawere 
that the decree should be strictly (w 

for execution of a conveyance in plaintifi 9 

favour, and (b) for possession of the 
plaint lands, these being the two reliefs 
ordinarily claimed and decreed in a 
cessful suit for specific performance of a 
contract of sale, but their Lordships 
thought that as a receiver had been ap¬ 
pointed in the suit and such receiver (as 
an officer of the Court) would act npon 
their Lordships’ judgment (as^ he was 
bound to do) without the necessity of tne 
plaintiffs applying for execution ^ ® 
decree, the shape of their ^ Lordships • 
decree need not include a direction o 
the execution of a conveyance and t a 
the decree for delivery of possessiMi alo 
“in the terms of the contract 
as valid by the Privy Council 
sufficient give to the plaintiff full r® ^ j 
especially in view of the 
the plaintiff’s title as owner and ne 
being given possession through th® o 
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'Of the Court, I am unable however to 
agree with the cootontion of the learned 
Advocate-General (and I regret that on 
this point I differ from my learned bro- 
ther, Napier, ,1.) that the contract relied 
on by the plaintiff in the above Privy 
Council case is not a contract to convey, 
falling under S. 54, T. P. Act but is 
governed by S. 9 of that Act. 

I would allow the appeal and pass an 
order for return of a hnding on the issue 
in terms of the last paragraph of the 
judgment of Seshagiri Aiyar, J. The 
parties will bear their respective costs 
throughout. Three months for return 
of Bnding and ten days for objections. 

Napier, J. —The question raised in 
this appeal is, whether in the circum¬ 
stances, the defendant is entitled to resist 
the suit brought by the plaintiff to recover 
possession of land which ho, the defend- 
ant, received from the plaintiff in ex¬ 
change for other land, the exchange not 
having been made in accordance with the 
provisions of S. 118, T. P. Act. The 
first ground on which the claim is resist¬ 
ed is that of estoppel. Mr. T.R, Venkata- 
rama Sastri relies on the fact that one 
year after the exchange purported to 
have been made and the parties took 
possession of the respective plots, the 
plaintiff claimed a sum of money by way 
of compensation for the difference in 
size of the two plots and that he receiv¬ 
ed it knowing at the time that the 
defendant was building on the land. He 
has strenuously urged that tliis receipt 
of the money intentionally caused the 
defendant to believe that the property 
was his. I am however unable to see 
how this argument arises on the facta. 
The money was claimed and 'received by 
the plaintiff in the full belief that he 
had no longer any title to the land which 
be bad parted with and in compensation 
for deficiency in area. It had nothing to 
^0 with the fact that the defendant was 
building, and would have been claimed 
by him whether the defendant built or 
not. It represented nothing more than 
the full completion of the contract to 
johange. It is impossible to argue that 
the facts of this case can be brought 
Iwithin the doctrine of estoppel as laid 
down in the well-known case of Willmot 
V. Barter (16), where the requirements 
for estoppel by representation under 
English law are set out and it has been 
^xpressly held by the Privv Council that 
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S, 115, l^vidence Act reproduces the 
English law on this point. It is however 
argued that there is a doctrine of equit¬ 
able estopjiel which is more favourable 
to persons in tho position of this tlefund- 
ant. This doctrine is referrci to liv Ijord 
Justice Bowen in Proctor v. lUjniis f26) 
as the equitable doctrine of acquiesceiice, 
authority for which is to be found in the 
ctise oi Bamsden v. Di/son (lO). It is 
important to ascertain exactly tho limits 
of this doctrine as it has been exi>ios-:ly 
applied to this country by the Privy 
Council in Beni Ram v. Kiindan Lai 
(27). I gather from the language used hy 
the learned Chief Justice in this case 
under appeal that he relies on Ramsden 
v. Dyson (lO) and a later case, .Vac 
yianus v. Cooke (15). The doctrine in 

Ramsden v. Dyson (in) is as follow^: 

"H a stranger l)p«jiDS to taiild nn my laud, 
it to be hitJ own, an<] f, percoivin::: h\^ 
mUtake, Ab>lain from him riyht, und 

leave him to perj^overe iu his error, a of 
Equity will not allow me afterwards to a.-sert 
my title to the laud ou which bad expended 
money. It considers that svben I siw the mistake 
into which ho bad fallon, it was my duty to be 
active and to state my adverse title,’* 

It is however clearly stated in a later 
passage that to raise the equity the real 
owner should at the time know that 
the land belongs to him (vide p. 141). 
This condition is insisted on in Proctor 
V. Bennis (20), where Cotton, L. J., says 
that 

"the party who has suffered, should have been 
acting in iguorance of the title of the other man 
and that the other man should have knowu that 
ignorance and not mentioned his own title." 

and Bowen, L. J., s.ays, 

'in order to mako out such acquiescence it is 
necessary for them to establish that the plain¬ 
tiff stood by and knowingly allowed the defen¬ 
dant to proceed and oipend money in ignorance 
of the fact that he, that is the person setting up 
bis claim had rights and meant to assert such 
rights." 

In an earlier case, Russell v. Watts 
( 22)1 the same learned Lord Justice Cot- 
ton, L. J., states as follows: 

"The knowledge by A of B's mistake imposes 
on A the duty to 1 undeceive him, If ho knows 
facts which are unknown to tho other persons 
and does not inform them about it but lies by 
and lets them ruD into a trap.*' 

The whole subject is considered in 
White and Tudor*s Leading Gases in 
Equity under the heading “Equitable 
Estoppel,” where a large number of oases 
are collected and the proposition is thus 

36 Ch. D. 740. ^- 

(27) (1899] 21 All, 496=26 I. A. 68 (P. C.). 
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state'] In the learned editor from the 
language of the Court of Appeal in a case 
in DeBussche v. Alt (28): 

■'If .1 i'cr?ou having a right and seeing another 
. . .coiiiinitiiug an act infringing upon that 
right 'taads by iu such a manner as really to 
induce 'the person committing the act. ... to 
believe that he ass-nts to its being committed 
he cannot afterwards be heard to complain of 
the act.’’ 

The jiroposition put in this form seems 
rather to narrow the doctrine as enun¬ 
ciated in some of the cases; but it is 
clear that the essence of the doctrine of 
estoppel by acquiescence is that the 
acquiescence should occur in a party who 
knows that his right is beinginfringed. It 
may he that this goes a little beyond the 
doctrine laid down in ]yiUmolt v. Bar¬ 
ber (IG). whore estoppel requires that the 
possessor of the legal right must have 
encouraged the plaintiff in his expendi¬ 
ture of the money, and it is possible that 
it also goes beyond the doctrine as stated 
in S. 115, Evidence Act; but whether 
this be so or not, it is clear that the facts 
of this case do not come within the 
doctrine for there is no evidence that at 
the time the defendant was expending his 
money, the plaintiff knew that the ex¬ 
change was bad in law by reason of the 
want of registration. With the greatest 
deference therefore to the learned Chief 
Justice, I cannot think that this defence 
can prevail. 

The next point argued by Mr. T. R. 
Venkatrama Sastry was that a licence by 
the plaintiff to the defendant must be 
implied, and reliance is placed on two 
cases. Plimmer v. Mayor of Wellington 
(ll) and Attorney General of Southern 
Nigeria v. Holt and Company (12), but 
in both those cases the Crown being 
naturally the owner for the foreshore 
knew that the land on which the other 
parties were building was the property 
of the Crown and the cases come with 
the doctrine above stated. It is impos¬ 
sible to say that a person can give ano 
ther licence to build on his land, when he 
does not know that the land belongs to 
him. The next point taken for the res¬ 
pondents is that there having been part 
performance of the exchange, the law 
will treat it as complete, although ad¬ 
mittedly there is no valid exchange under 
the Transfer of Property Act. The autho¬ 
rities relied on for this proposition are 
two recent cases in the Privy Council 

(28) [1S75) 8 Ch. 286. ~ 


reported as Mukomed Musa v. Aghore 
Kumar Ganguli (2) and Lakshmi Venka^ 
yyamma v. Venkatanarasimka (6). Be- 
fore examining these esses it is advisable 
to understand bow the law has been re- 
garded in this country. The language of 
the Transfer of Property Act admits of 
no misconstruction. S. 54: 

“Sale is a transfer of ownership,” etc. ’Such 
transfer in the case of tangible immovable pro- 
petty of the value of Rs,'100, can be made only by 
a'registered instrument.’ ‘In the case of tangible 
immovable property of a value less than Rs. 100' 
such transfer may be made either by a registered 
instrument or by delivery of the property." 


It has de&nitely been laid down by a 
Full Bench of this Court that the words 
can be made only” make it impossible 
for any person to acquire title to pro¬ 
perty of that description by transfer 
“inter partes” otherwise than by a re¬ 
gistered instrument. Vide Kurri Veera^ 
reddi v. Kurri Bapireddi (l), where the 
whole question was exhaustively con¬ 
sidered. The learned Chief Justice points 
out bow important it is from the point 
of view of public policy to maintain the 
requirements of registration and how 
dangerous it is to allow cases of hardship 
to affect these requirements and thus 
induce a system of uncertainty and give 
opportunities for claims to be founded on 
perjured evidence. Subramania Aiyafi 
quotes some very strong observations by 
the House of Lords on the danger of 
modifying imperative statutory provisions 
on the ground of equity iTomYoungkCo. 
v. Mayor of Royal Leamingio'n 
(8), from which' I extract the follow- 

ing: 

‘‘It is however for the Legislature * 
mine whether the benefits derived by “ 

a general rule are or are not ? .i 

chased by occasional hardships. A 
law has only to inquire what has tbelegi a 


thought fit to enact.” 

Bearing in mind that it has 
effort of the legislature of this conn- 
try to codify the law so as toms 0 

easily applicable by judges 
Courts not so highly trained as those 
Courts in England, I have no doub 
this is the true principle to aPP J 
ascertaining the law of this coon 

We have not here, as J®! has 

England, an equity jurisdiction t 

grown up side by side ^ 

law of the country, ^ ^nitable 
should refrain from codes 

doctrines on the plain words «jp 

This is the view that I have exp 
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other cases and it is founded on deci¬ 
sions of their Lordships of the Privy 
Council in several cases. But it is said 
that we have no alternative since the 
two decisions above referred to. Before 
dealing with the observations of the 
Board relied on, it is advisable to as¬ 
certain exactly what was decided in each 
case. In Mahomed Musa v. Aghore 
Kumar Ganguli (2) the suit was to re¬ 
deem two mortgages, dated 22Dd July 
1818 and -Ith April 1871. The defen- 
dants pleaded that in 1873 a suit to 
enforce the latter agreement was brought 
by the mortgagee and settled by a com¬ 
promise under which the mortgage debts 
were to be paid off and the property to 
be divided into specific shares, the mort- 
gagor to convey those shares to the parties 
respectively entitled, and that a decree 
was made by the Court that the suit be 
decided in pursuance of the terms of the 
compromise and be struck off from 
the list. No conveyance was executed 
by the mortgagor nor was the agreement 
registered; but it was acted upon and 
carried out by all the parties and their 
successors-in-title up to the date of the 
suit as if the conveyance had in fact been 
made. The High Court of Calcutta held 
that the mortgages of 1848 and 1871 
were extinguished by the compromise and 
that, therefore the right to redeem was 
lost. The Privy Council, accepting the 
view of the facts taken by the learned 
Judges, “concurred with the legal re- 
suit arrived at.” That is the actual de¬ 
cision. Their Lordships say on p. 815 
(of42CaU 

“the point which is made against giving effect 
to this compromise is that a conveyance was not 
made. This is true, but no written conveyance 
by law of India was at the date of that transac¬ 
tion necessary, the Transfer of Property 
Act not having beoo'passed until the year 1882. ’ 

The judgment of the High Court is not 
reported, but it is clear from the argu. 
monks that the Court relied on the fact 
that ak fche dake of the compromise agree- 
monk, regisbrafcion of such an agreemenb 
was optional under 8. 18, Registration 
Act 9 of 1871 and held that oral evidence 
was admissible to prove that the equity 
of redemption was released by the mort. 
gagor. It cannot beargued that the actual 
decision in the case is any authority for 
the proposition that the requirements of 
the Transfer of Property Act can be 
ignored; bub it is suggested that the 
obiter dicta of the Board carry the case a 


groat deil f'lrtbor. Djiling wifcli these 
dicta with tho very gre.ito-^t rt.Hjiect, 
as I am I'oiui;! to do 1 tliink it pro¬ 
per to apply the rule laid down by 
Lord Halsljiiry in Quiitii v. Lea. 
them (29) in discussing the decison in 
Allen V. Flood (30): 

“ There .ire two oii-iirv.iU.ons of .i "fiiur tl i-liji- 
racier which I wUh lo make an.l one i:to rc- 
iwat what I have every nft.cn ^^aid befnr.\ that 
every jiiditment must be n ad .a^ applifablc to 
the particular facts proved or a^iimcd to be 
proved, since the geuerality of the cxpr.'--ions 
which may be found there are not intnuled to 
be expositions of the whole law but governed 
and qualified by the paticular facts of the case 
in which such expressions aro to be found.” 

Apply ingthis principle of construction of 
judgments, I feel myself entitled to say 
that general expressions as to the effect 
of equity or statutory requirements must 
ho conffned to the statute under con¬ 
sideration, and secondly, that where as 
in that case, no statutory requirement 
was violated, general expressions of the 
effect of equity on the acts of the parties 
are no authority for ignoring statutory 
requirements. That the acts of the par- 
ties or their intended acts were alone 
under consideration is clear from the 
language used on page 150. 

“but even if a transfer in writing had from , a 
conveyancing point of view boon omitted or if 
some other formal defect had occurred their 
Lordships arc of opinion that this would have 
been unavailing to the appellants in the attempt 
made in the present suit to redeem the mortgages 
for the points against opening up the transac¬ 
tions arc manifold andthoir Lordship.?’ooiaion 
conclusive.” 


by all the parties to it and by their suc- 
cessors-in-title “from that date to this.” 
It Is to my mind perfectly clear that 
their Lordships are here referring bo the 
failure by the mortgagor to execute a 
conveyance in accordance with this 
agreement, and not with any reference 
to statutory requirement of a conveyance 
which, as their Lordships have pointed 
out m the previous senteuco, did not at 

hat time exist. ^ It is with reference to 
this state of affairs that their Lordships 
apply the case of Maddison v. Alderson 
(5) and the language of Professor Bell in 
his Principles. S. 26. and therefore when 
their Lordahips id the next words sav 
that 

they do not think there is anything in the law 
of India inconsistent with it, but that on the 
contrary th ese laws follow the same rule”, 

~T29) liyOl) A. 0.'495l ^ 

(30) [1898] A. C. 1. 
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till' iictum hiis reforeuce to the effect 
of loncJ.continued acts of parties in ren¬ 
dering unnecessary a conveyance which 
w is re'iuiretl by the ternis of the agree¬ 
ment, and not the effect of such acts on 
statutory requirements. I will now 
deal with Lakshmi Venkayyamma v. 
Voikntanarasimlia (6). The facts are 
as follows; The suit was brought by a 
lady for a declaration that she was en¬ 
titled to a certain village for possession. 
She based her case on an alleged contract 
with the last holder and on a subsequent 
oral bequest to her. The District Judge 
held that the village had been purchased 
under the alleged contract and had been 
held in trust for the appellant, lie also 
upl^old the oral devise. The High Court 
found neither contract nor devise proved 
and dismissed the suit (except against a 
party who had not appealed). Before 
the Privy Council it was contended that 
there was a valid contract which could 
be enforced by specific performance. It 
wa=i not contended that anything had 
occurred which operated as a transfer. 
Tho contract as found by the board was 
as follows: The deceased lady had in- 
duced the plaintiff, her niece, to live 
with her by promises of a general cha¬ 
racter and had actually conveyed to her 
two smaW properties which she purchased. 
In 1S03 she purchased the suit village. 
She made no concealment that she had 
done it for the plaintiff, but she refused 
permission for the title being taken in 
the plaintiff’s name. A quarrel arose 
and the plaintiff and her husband left 
the deceased. Then the deceased wrote 
a letter which .the Privy Council held 
to be a promise. By the letter she 
undertook to convey the property to the 
plaintiff on her death. The plaintiff re¬ 
turned to live with the deceased, and 
their Lordships held that constituted 
acceptance of the promise and considera- 
tion for a good contract (videp.T44 of 
20 M. L. T. Having found the contract 
their Lordships say that the citation of 
UadcUson v. Alderson{5) Maunsell 
v. Hedges (3l) is beside the mark: 

‘Tho true issue is, is a contract proved ? 
Had a contract been proved in either of the 
examples cited, there is nothing to suggest 
that the la\Y would have refused to give efiect 
to it by way of specidc performance,” 

Their Lordships then go on to consider 
the facts on a narrower basis 


(31) [1854] 1 H. L. 0. 1039. 


suppose me prooi oi acceptance in terms by 
the Rani was considered to be defective, what i 
the situation in view of the actings of the plain* 
ti3 

and continue 

“their actings took place on the footing of a pro¬ 
posal so made and were known by Papamma to 
have taken place on that footing. In these cir¬ 
cumstances the objection that the contract was 
inchoate or incomplete cannot be maintained." 

For this proposition their Lordahipa 
referred to Maddison v. ifderson (5)and 
the case in Mahomed Musa v. Aghore 
Kumar Ganguli (2), and say that tho 
power of resiling is barred by the rei in- 
terventus excluding the plea of locna 
poenetentiae, and once more their Lord- 
ships say that there is nothing in the 
law of India inconsistent with it. With 
great respect to my learned brother who 
takes a different view, I am at a loss to 
understand what bearing this latter ob¬ 
servation has on the supposed efficacy of 
part performance to effect a transfer of 
immovable property contrary to the 
Transfer of Property Act, If any Act 
is referred to, it can only be the Con¬ 
tract Act or the SpeciBo Relief Act, for 
the existence of a valid and enforceable 
contract was the sole question under con¬ 
sideration, and if I may say so withrw- 
pect, neither do I know anything in 
either Act which would prevent a Court 
Boding a contract proved in the cir¬ 
cumstances suggested by their Lordships. 
Neither the decision nor the dicta nor 
indeed the argument of Counsel had any¬ 
thing whatever to do with part perform¬ 
ance operating as transfer. An argument 
is however founded on the form of the 
decree in that case, it being a direction 
to the receiver to put the plaintiffio 
possession. Their Lordships say that the 
fact there is a receiver saves any com¬ 
plexity in carrying out the jndgmen . 
The plaintiff had, on the footing of aeon- 
tract and an oral devise, asked for a de¬ 
claration of title and possession. 
doubtedly, if the oral devise was ' 
there would have been a valid 
and the decree asked for would Bave 
proper. Counsel before the Privy 
cil however based his case on contra 

only and asked for specific * 

The Privy Council found the cootrw 
proved and did not deal with the dev • 
80 naturally did not give a declaration 
title. The only question is, why di 
the Board put its decree for speoinc po 
formance in the form of a direotw 
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the receiver to convey? The report is 
silent on this matter,but I am inclined to 
think that the suggestion of the learned 
Advocate-General is the trueexplanation. 
He points out that the transaction is not 
a sale because there was no price, and 
not a gift because there was considera- 
tion, and clearly not an exchange; so 
none of Ss. 54, 123 or S. 118, T. P. Act 
applies, with the result that S. 9 applies 
and the transfer can be made without 
writing, 

The simplest form of transfer is by 
putting a person in possession. Vide 
S. 54, T P. Act. No registered instru. 
ment was necessary and it follows there- 
fore that the form of the decree in this 
case does not give any assistance to the 
doctrines sought to be established. I 
would like also to point out that the ap. 
plication of the doctrine of part perfor¬ 
mance in England and the use sought to 
be made of it in this case are not in pari 
materia. In England it belongs to the 
share of contract and oiierates, where ap¬ 
plicable, to allow a party to prove a con¬ 
tract in an action in spite of a statutory 
prohibition. Here there is no contract 
part performed. The contract is exe- 
outed. What is sought is to make total 
performance of an executed contract ope¬ 
rate to create legal rights in violation of 
a Statute. Even if there had only been 
part performance by one party, there 
would have been no statutory difficulty 
in getting a decree for specific nerfor- 
maoce, for there is no statutory provi¬ 
sion in the Transfer of Property Act or 
the Contract Act requiring the contract 
to be proved by writing. There is there¬ 
fore no room for the application of the 
English doctrine of part performance in 
this country. What the respondents are 
really seeking to do is to apply another 
entirely dilTerent equitable rule inherited 
ftem the Courts of Chancery, "equity 
will treat that as done which ought to be 
done," and to apply it against the statute. 
For the above reasons, X am clear that 
nothing in either of the two cases relied 
on has any bearing on the point and 
that the authority of the decision of the 
Full Bench in Eurri Veerareddi y.Kurri 
(1) remains unshaken. I would 
add that apart from principle and autho¬ 
rity I should find great difficulty in ac¬ 
cepting the Statute where it indicates that 
placing in possession will not be a valid 
transfer, and ignoring it where it cses the 


detiuitd words "a transfer of ownership 
can 1)0 made only by a registered instru¬ 
ment." 

We are next asked to make a decree 
for specific performance. I iiave the 
greatest difficulty in seeing how such a 
decree can he given to a defendant vide 
observations of Sulnamaoia Aiyar. J.in 
liurri Veerareddi \. Karri JUipireddi (1) 
and I am clear that wo cannot do it in 
this case when the defendant did not ask 
for it in his written statement, and no 
issue was settled on the point. I there¬ 
fore express no o])inion on the questions 
whether Ex. B can be used to prove an 
agreement or what agreemeut would be 
proved by it. The sole question that re¬ 
mains is whether the defendant is en¬ 
titled to the benefit of S. 51, T. P. .4ct 
or the principle underlying it. In my| 
opinion a wide meaning must be given to 
the word ‘‘transferee ’ iu this section' 
an'l it should he read as including a per.^ 
son to whom land is purported to bo| 
transferred. The provision in the Mesne' 
I^rofils and Ini[)roveinents Act 11 of 1855,' 
which is still in force in India where 

English Law is applicable is: 

"if aoy person shall erect any buiMiDg, etc., 
upon any lauds held by bitii boua f)de lathe 
belief that hs h#d au estate iu fee-simple," etc., 
"and such peison be evicted by any person hav¬ 
ing a better title," 

and the rest of the section is reproduced 
inS. 54, T. P. Act. It has been held in 
Ramulivga v. Sami Appa, (32) that S. 51 
only declared the pre-existing law on the 
subject and there is nodoubt tliat the Act 
of 1855 embodied tlie English Law. I 
would tlierefore adopt the course sug- 
gested liy Seshagiri Aiyar, .J,, and call for 
a finding on issue-4. 1 agree with 8ada- 
siva Aiyar, J., as to costs, 

(In compliance with the order contained 
in the above judgment, the Subordinate 
Judge of Ramnad at Madura submitted 
the following) 

Finding.—Another proposal the Cora- 
missioner has considered is the efleoting 
of minimum modifications required to 
make the part afl'ected, i. e., the back 
portion of the house, servo a useful pur¬ 
pose and conform with the adjacent part 
on point of workmanship though not 
symmetrical with it. He has prepared 
plan No. 4 and estimate No. 6 for Rupees 
2,150 with reference to this proposal. 
As per this proposal, the ooinpensation 
awardable would amount to Rs. 2.150 

(32) 11890] 13 Mad. 15. 
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plus Ks. 1,355 or Hs. 3.505. But having 
reg^^rd to tlia observations of the Com- 
uussiuner to wliich exception has not 
been taken, viz., that the building is a 
well-constructed house of considerable 
magnitude, that the severance at the 
back interferes seriously with some of 
the important parts of it, particularly 
with the dining hall, and that symmetry 
of the main building is an invariable fea¬ 
ture in Chetti houses and well worth pre¬ 
serving, I think the last proposal, i. e., 
to reconstruct the building without re¬ 
gard to symmetry must be rejected, and 
compensation should be calculated on the 
basis of symmetrical reconstruction. 

(This Letter Patent Appeal coming on 
for final hearing after the return of the 
above finding of the lower Court upon the 
issue referred by this Court for trial, the 
Court delivered the following.) 

Judgment.—We think that Rs. 3,505 

will be a sufficient compensation in'the 
circumstances of the case on the basis on 
which the amount is calculated in 
para. 12 of the Subordinate Judge’s find- 
ing. The decree will be modified accord¬ 
ingly. The mandatory injunction will 
not be issued until this amount has been 
deposited in Court. The money will be 
deposited by the plaintiffsVithin a fort¬ 
night of the re-opening of the Court and 
the defendants will remove so much of 
the building as stands on the land of the 
plaintiffs within two months from the 
date of the deposit. There will be no 
order as to costs. 

S.N./b.k. Appeal allowed. 
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Oldfield and Sadasiva Aixar, JJ. 

B. Bajachari — Defendant—Appellant. 

V. 

Thirumugoor Devastanam—'Phinti&s 
—Respondents. 

Letters Patent Appeal No. 156 of 1917, 
Decided on 5th February 1918, against 
judgment and decree of Seshagiri Aiyar, 
J., D/- 9th October 1917, in Civil Revn 
Petn. No. 1195 of 1916. 

(a) Madras Estates Land Actfl of 1903), 
Ss. 3 (2) (d)—Rent suit by cosharer, acquiring 
kudivaram interest in entire village in res¬ 
pect of lease of portion of village is cogni¬ 
zable by Revenue Court. 

A suit for rent by a fractional sharer in an 
inam village who has acquired the Kudivaram 
interest in the entire village in respect of a lease 
of a portion of the village after such acquisition 


Ad UV 




r . , auu uub oy ID6 civil 

Court, the bolding not having ceased to be part 

, , IP 10960 2] 

b. 8 (!) (2)-Term mamdar in exception to 

entire inam 

The expression the “ioamdar” in the exception 
to S. 8 must be read in its strict seme as 
eqmvalentonly to the owner of the entire interest 
ID the mam and the exception is applicable onlv 
tosub-S. ( 1 ). [P1097 Cl] 

B. V, Sesha Aiyangar for K. N. Aiyar 
—for Appellant. 


N. Chandrasekhara Aiyar for i. 
Krishnasaivmy lyer^ ior Respondent 
argued contra. 


Oldfield, J. —The only qaestion 
argued is whether the learned Judge was 
right in holding that the civil Court had 
jurisdiction. The facts, as now agreed on 
differ from those stated by the learned 
Judge. For they are that plaintiff, one of 
the fractional share-holders of the mel- 
varam right in an luam village, that 
is one of the Inamdars, acquired by gift 
the kudivaram right in the whole village 
not in a portion of it, and that in 1897 
he leased 50 cents of the whole to the 
defendant, the appellant before ns. The 
suit is on that lease for rent. Ordinarily 
S. 8 (2), Estates Land Act would apply, 
the defendant would be deemed an oo- 
oupancy raiyatand the suit wooldlieina 
Revenue Oourt. But it is admitted that 
the land is comprised in an estate falling 
under S. 3 (2) (rf) and argned thatthe| 
exception to section 8 is applicable and 
the land has ceased to the part of an 
estate. In effect, therefore, the question 
is whether the exception governs aub- 
S. (2) or only sub-S. (l) that is, whe¬ 
ther the expression "the Inamdar” in the 
exception can be read as equivalent also 
to)"an Inamdar" or*‘anyof tbelnamdars. 

The point is not, so faraa weh^e 
been shown, covered by authority. On 
the one hand the exception stands^ at tbs 
end of the section consistently with its 
application to both sub-Ss. (l) end (21 
instead of only to the former; 
the definition of 'land holder in S. 3 (6/ 
includes a direct reference to joint land¬ 
holders, all references to the* land-holder^ 
and, therefore, that to "the **^*®^j 
which the exception contains, should, i 
may be argued, be read in the 
proposed by plaintiff. But, on the o 
hand, although it is not clear that 
distinction is drawn between the IM ‘ 
holder’ and 'a land-holder or , 
implied regarding the Inamdar ex 
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in provisions in respocb of which such 
disbinokion would b& material I think that 
it would he in that under construction and 
that the strict readin*; of the expression 
'the Inamdar’ is necessary in the interests 
of convenience and reasonable interpre. 
tatiou. For otherwise the anomalies 
involved in the application of 8ub.S.{2) 
to the Inam villages referred to in the 
exception are excessive. If the excep¬ 
tion is applicable to acquisitions of the 
kudivaram by a fractional Inamdar, the 
land iu question ceases to be part of the 
estate; and it can only be regarded as 
doing so, either (l) as between the 
acquiring Inamdar and his lessee (if any) 
■and not between the former and the 
other Inamdars. or (2) absolutely. The 
first alternative is untenable, since it is 
not consistent with the general language 
used in the exception or with the fact 
that suh-S. (2) does not refer to the 
acquiring Inamdar's right in the phn. 
seology of the .Vet as that of an occu¬ 
pancy raiyat, but simply as being bo hold 
payment, in accordance presumably with 
the ordinary law. The second deprives 
the other Inam lars without thcirconsenb 
and perhaps against their will of the 
security for their share of the rent, 
which the provisions of the .Vet relating 
to distraint, sale of the holding and 
summary procoduro aiTord. These ano. 
malios cm ho avoided, only if the 
Inarnlar’ iu the exception is reil in its 
'strict sense as equivalent only to 'the 
'owner of the entire interest in the Inam' 
and the exception is treated as appli- 
cable only to sub-S. (l). On this inter, 
pretation the decision must be that tlie 
suit holding has not ceased to be part 
of the estate and that the suit should 
have been filed in a Revenue Court. 

The Getters Patont Appeal is allowed, 
the decisions of the learned Judge and 
the Subordinate Judge being sot aside 
and the plaint being returned for pro- 
sentation to the Revenue Court having 
jurisdiction. Plaintiff will pay defen¬ 
dant's costs to date. 

Sadasiva Aiyar, J,—I entirely agree. 

s.n.Vr.K. Appeal allowed . 
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SESHAGIia AtVAUyVND BaKEWELL, JJ. 

Muthaya SJietti —Plaintitf—Appellant. 

V. 

Kanthappa Shetti — Dofondant — Res- 
pondenb. 

Second .Appeal No. 1^01 of 1910, Deci¬ 
ded on I7th December 1917, ag-iinst de- 
creo of Di«t. ludge. South Kinara, in Ap. 
poal Suit No. .120 of 1911. 

(a) Limitation Act (9 of 1908i, Art 134 — 
Art. 134 applies only where mortgagee's as- 
signeee acquire* full title to property trans- 
fered—Intention is real test to determine 
what was acquired. 

Article IU. fioverns only those ci.ses where 
the trao-iftTca from tlio m?rtg.iReo aiquired an 
absolute title to.md interest in the proportv trans¬ 
ferred. IP 1100 0 2] 

Per J. —Ai’ticle Pi! is only 

a branch of tho law of proscription, aul tho 
quesliou to bo dotecinincd incases governed by 
that article is, wb»t P- is that tho pnrcliiscr 
prescribed for. If the triiisforo* barsaiiicd (or 
and b-olievod ho was birpaiuing only for the in¬ 
terests of the mortgagee, he cannot acquire title 
as the absolute owner of the iproperty. The fact 
that li } koc'.v Lis vendor had only mortgagoe 
rights would not be conclusive on the question. 
The real tc«t would be. did he ask foe and ob¬ 
tain an absolute interest in tho property and be¬ 
lieved himself that he was acquiring an ab.soluto 
int<‘rost in it. [P 1100 Cl] 

(b) Civil P. C. (5 of 1908), S. 11—Decision 
binds as res judicata whether right to appeal 
existed or not—No res judicata where deci¬ 
sion was not necessary—Unnecessary finding 
embodied in decree operates as res judicata 
—Judgment based on what findings doubtful 
—All findings are binding — Unnecessary 
issue decided—Decree in favour of parly 
still finding is binding —Parly adveresly af¬ 
fected should apply that finding be recorded 
in decree. 

The fact that * i-arty against whom .in issue 
is deci'led has no right of iip[>eal do:s uot affect 
the rule of rts judicati. I.P 10J9 0 1] 

Whoro the decision on an ii.suo is not ucces- 
eary for the disposal of the case, it will not ope¬ 
rate as rea judicata. [P 1090 C 2] 

Where an unuecossiry decision on an issue is 
embodied in the decree itself, the matter becomes 
res judicata. [P 1099 0 2] 

Where a judgment decides more issues than 
one and it is d mbtful on which of those issues 
tho final conclusion was based, the decision on 
all tho issues will bs res judicata. [P 1099 C 2] 

Whore the decision on an issue is unnecessary 
and the party against whom it is given cannot 
appeal as the final dscree is in bis favour the 
decision on the t suio would be res judicata. The 
proper procedure f r the party adversely affected 
by the issue is to sk the Court to embody It in 
the decree. [P 1099 0 2] 

(c) Limitation Act (9 of 1908) Art, 134- 
Party claiming benefit of Art. 134, must 
prove that absolute title was acquired. 

Per Dakewell, J.—A transferee who claims tho 
benefit of Art. 134, most adduce evidence that he 
intended to purchase an absolute title, which 
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will l)e, in the fir?t place, the deed of traosfer 
hut iiia\ also consist of the contract of sale and 
the negotiations which preceded it. Evidence as 
to the documents of title produced by the vendor 
and the stops tahen by dhe purchaser to ascer¬ 
tain the former’s title to thc’propertv will be im* 
rortant as showing the interest to be transferred. 
If the title adduced by the vendor and the deed of 
transfer to the purchaser are consistent with an 
intention to transfer an ab-nluto interest, the 
burdoQ will lie on the plaintill to show that the 
circumstances of the transfer negative such an 
inieiitiou. [P uol C 1, 2] 

B. Sitarama Bow —for Appellant. 

C. V. Anotholcrishna for Res¬ 

pondent. 

Seshagiri Aiyar. J.— The predece?- 
sors-in-title of the plaintiff executed 
Kx. A, to one Shankaranaranappaya in 
1872. Shankaranappayya sold the pro- 
perty comprised thereunder to Vonkap- 
payya under Ex, 1 in 1879. Yenkappay. 
ya’s widowsoldht in 1897 to Puttappayya 
and Puttappayya’s sons sold the same in 
1912 to the defendant. The present suit 
is brought by the plaintiff to redeem the 
mortgago of 1872. The answer of the 
defondant is that the suit is barred by 
Art. 134 him. Act, as more than twelve 
years havo elapsed since the date of the 
transfer by the original mortgagee. Both 
the Courts have come to the couclusion 
that the suit is barred by limitation. The 
judgment of the District .Tudge is so 
meagre that we were obliged to bear this 
case as a first appeal. Mr. Sitarama Row 
contended before us that under Art. 134 
the burden of proving the that transferee 
from the mortgagee had acquired an abso¬ 
lute right in tho property lay on the defen¬ 
dant. 

Before considering this question, I 
shall dispose of a preliminary point sug¬ 
gested by Mr. Ananthakrishna Aiyar for 
the respondent, namely, that Ex. A is an 
absolute conveyance with an option to 
re-puroliase, and that consequently his 
client is the absolute owner of the pro- 
perty. In answer to this suggestion, 
thelearned vakil for the appellant point¬ 
ed out that the construction of Ex. A is 
res judicata by virtue of .a decision of the 
District Conrb of South Kanara in the 
year 188G. The decision was given under 
the following circumstances. A member 
of tho plaintiff’s family sued his brothers 
for partition, and claimed a share in the 
property in dispute alleging that the alie¬ 
nation of it was not for necessary pur- 
poses. The District Munsif held that 
the plaintiff was entitled to recover a 


third share of the property on paying a 
third of the mortgage amount. There 
was an appeal by the alleged mortgagee, 
defendant 9 in that case. His conten¬ 
tion was that the transaction was not a 
mortgage but an absolute sale with an 
option to re-purchase. Mr. Best, the 
District Judge, held that it was amort, 
gage and not a sale. He further held that 
it was not open to the plaintiff to sue 
for the redemption of a portion of the 
property by offering to pay only a portion 
of the mortgage debt, and that moreover 
as the suit was not one for redemption, 
it should be dismissed qua this pro- 
perty. 

The question is whether thisconclo- 
sion of the then District Judge of South 
Kanara is res judicata. Mr. Anantha- 
krishna Aiyar strenuously argued that as 
the suit was dismissed and as the 


mortgagee could not have appealed 
against the decision of the District Judge 
although the finding on the construction 
of Ex. A was against him, the matter is 
not res judicata. Upon the question whe¬ 
ther a bare finding upon an issue when 
tbe final conclusion is in favour of the 
party against whom the decision on the 
issue is given, gives a right of appeal to 
the party, there have been differences of 
opinion. In Yusuf Sahib v. Durgi{Uf^ 
was apparently held that an appeal lies 
under the circumstances. In Banganathan 


Chettyy, Lakshmu Ummalii) the same 
view was taken. Both these cases fol¬ 
low Krishna Chandra Goldar v. Mohesh 
Cha?tdra Saha (3). In Achanta 
suryanarayana v. Yellaparagada Siw- 
sankaranarayana (4) the question wes 
left open. There is a decision of Aylwg 
and Spencer, JJ., in Secy, o/ Sfofe 
Swaminatha Koundan{b) which isiu- 
consistent with Yusuf Sahib v. f 
and Banganatham Cheity v. iflWftWi- 
ammal (2). See also Brij Behari ^ 
Shevanath Prasad (6). 
to the language of Ss. 96 and 100, i 
P. 0., which gives a right of appwl o 

against decrees, it seems doubtful wn 

ther the two earlier Madras decisions a 
correct. If the decision in this m 
pended solely upon that question, 1 ^ 
have felt bound to ref er tbe m a^- 

1) L19071 30 Mad. 447, 

2) [1918 211. C. 15. 

3) [19051 9 0. W. N. 584. 

4) 1915] 27 1. 0. 661. ^ ^ 

(5) [1911 37Mad. 25=121. 0.167. 

6) [1916] 35 I. 0. 837. 
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Full Bench; but I think that this case 
can be clisposQ'l of ui^oii otlior grounJs. I 
lagreo with ilr. Sitararaa How that the 
jfacb tliat a party against wliom an issue 
,is <U>ei'led has no right of appeal does not 
'afl’ect tho rule of res judicata. 

There is nothing in tho language of 
S. 11 to suggest sucli a tost. The laugu- 
ago of Kxpl. 2 to that section implies 
that tho coinpebeuco of a Court for the 
purposes of res judicata is not affected 
by the fact that its decision is not ai)- 
pealablo. It is true that this explana¬ 
tion was introluced to put an end to a 
controversy which existed as to whether 
when a decree is not appoalahlo to the 
same Tribunal the Court which decided 
the earlier claim can be hold to have been 
competent to adjudicate upon the suh- 
sequent claim litigated in a superior 
Court. Nonetheless, tho wide language 
of the explanation shows that the legis¬ 
lature did not intend that the tost of res 
judicata should depend on tho right of 
appeal. I therefore overrule tho first 
contention. Mr. Ananthakrishna Aiyar 
then argued that the decision on Ex. A 
was not necessary for tho conclusion 
which was come to in the suit and that 
consequently the matter is not res judi¬ 
cata. The cases on this point may be 
grouped under four heads; the first class 
of cases relates to the decision on issues 
which aro altogether unnecessary for the 
disposal of the case. For instance deci¬ 
sions on tho character of the defendant’s 
holding where the suit is dismissed on 
the ground that there has been no notice 
to quit or that there had beon no ex¬ 
change of patbasand muchilikas. Devara- 
Iconda Narasamma v. Devara Konda- 
kannaya (7)and Uiiltukumara'ppci Reddi 
V. Arunuga PiUai (8) represent this 
class of cases. In these cases as the pro¬ 
nouncement upon the tenure of the de¬ 
fendant was not necessary for the dis¬ 
posal of the case, the decision upon that 
issue was held not to be res judicata. 

It is to this class of eases the observa¬ 
tion of Sir R. Collier in Run Bahadur 
Singh v. Lacho Koer (9), that "as the 
decree was not based upon it, bub in spite 
of it," there can be no res judicata ap¬ 
plies. Seo alio Nundo Lall Bhutta. 
oharj ee v. B idhoo Mookhy Debee (10), 

(7) [18821 4 Mad. 134. " 

(8) L18841 7 Mad. 145. 

(0) [1886] 11 Cal. 301=12 1. A. 23. 

(10) [1866] 18 Cal. 17. 


Thakur Mittiimdca v. Tlinhiir Mahadco 
Singh (ll) and Shih Cltirr<t)i La! \-. 
llaghu Nath (I'J). Th-^ second class deals 
with cases wlu'io altliough tlio decision of 
an Usuo is'uimecoss.ary for disposal of flic 
case, still for soino i ca-ons I ho Cuii;t eni- 
bodios that dcci'ioii in tho decree itS' lf, 
Then tho matti-r Ix'coim.s res jiiilicata ti(;t 
on the ground that there Ins h 0 (;n a decision 
on tho issue, lui;. hociuso thoro is a decree 
of the Court which is Idiiding upon the 
parties; Kavcii .Uv.rnn'l w S.i 4ii Rumin- 
(13) and Mold lloliapiui v. Vitlmf 
llahhu{l\). The third class relates to 
judgments which decide more than one. 
issue, but it is doubtful from those judg.' 
merits on which of these issues the final 
conclusion was based. In such a case tho 
decision on both tho issues will bo res 
judicata; see Peary Mukerjee v, 

Amhii'-t Clianin Baudopadlii/a (15) and 
the recent decision of tho learned Chief 
.Justice and Phillips, J., in Appeal No. (12 
of 1913. Se-'y. of Stole v. Rajnh of 
Venkdtagiri (lO). Now I come to the 
fourth class. In tho fourth class, thel 
decision upon the issue is necessary, bub! 
unfortunately the party against whom 
that decision is given could nob appeal 
against it as the final decree is in his 
favour. 

In such a case it seems to me tliatj 
the decision on tlio issue would be resl 
judicata. The proper procedure where' 
the defeudant is atfected by a decision' 
on an issue which he has not the op-j 
portunity of contesting in appeal inayl 
1)0 as suggested by Petheraro, C. J , in 
Jamaitunnissd v. Lut/unissa (17), that 
is tos.vy. ho can a-k the Court which has 
given an adverse decision on a material 
issue to embody it in the decree so that 
he may liavo a right of appeal against 
such a decision. But if he neglects the 
opportunity and tho decision itself is 
necessary for the disposal of the case, 
there seems to be no escape from the! 
bar of res judicata On the whole ll 
have come to the conclusion that the 
decision of Mr. Best in 1886, which was 
absolutely necessary for the decision of 
the case and which has stood unchallenged 
for 30 years, is binding on the parties, 

“(11) [18911 18 Cal.“Gl7^ 

(12) [18951 17 All. 174. 

(13 [1903] 2C Mad. 104. 

(14 [19101 40 Bom. 662=86 I. 0. 74. 

(15 [1897] 24 Cal. 900. 

(16 [19161 35 I. 0. 200. 

(17 [1885] 7 All. 606. 
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and that I'.x. A should bo construed as 
a mortt^ago by conditional sale and not 
as a sale with an option to ro-purcbase. 

This conclusion throws me back upon 
the question whather the suit is barred 
by limitation. Art. 184 has given rise 
bo conflicting decisions. I do not pro- 
pose to examine them at any length in 
the present case. In lladhcinaih Doss 
V. Gi-<borne and Co (18), at a time when 
the corresponding Article of the Act of 
lb59 contained the words ‘ingood faith,” 
Lord Cairns delivering the judgment of 
the Judicial Committeo held that the 
burden of |)ioving that the purchaser 
acquired an absolute interest in the pro¬ 
perty lay upon such purchaser. In the 
Acts of iB77 and 1908, in addition to 
the other changes, the words “in good 
faith” were omitted. It is unnecessary 
to canvass the reasons which led the 
legislature to omit these words. In 
Radhanath Doss v. Gisborne and Co. 

(18) the Judicial Committee pointed out 
that it must he shown that the purchaser 
honestly believed that he was acquiring 
an absolute right to the property. This 
deduction we made not because of the 
existence of the words ‘ in good faith” 
but because of the use of the expression 
‘‘purchaser.” I do not think that the 
changes introduced by the Act of 1877 
and of 1908 have absolved the Court 
from the necessity of coming to a con¬ 
clusion upon this question. If the trans¬ 
feree bargained for and believed ho was 
bargaining only for the interests of the 
^mortgagee, ho cannot acquire title as the 
labsolute owner of bbe property. After 
all, Art. 184 is only a branch of the law 
of prescription, and the question to be 
determined would be, what it is that 
the purchaser prescribed for. The fact 
that he knew that his vendor had only 
a mortgagee right would not bo conclu¬ 
sive on this question. The real test 
would be, did he ask for and obtain an 
absolute right in the property and be¬ 
lieve himself that he was having an ab- 
solute interest in it? In Pandn v. Vithu 

(19) that is the test that was suggested: 
Kanniisami Thonjiraya v. Mathusami 
Pillai{20) to which Mr. Ananthakrishna 
Aiyar drew our attention quotes that 
case with approval. I do nob think 
that Subbaiya Sandaram v. Mahamad 

(18) (1870-721 14 U. I. A. 1 (P.C.). ~ 

(19) [18951 19 Bom. UO. 

(20) 19171 331. C. 194. 


Mustapka Alaracayar (21) decides any. 
thing to the contrary. Singaram Ckettiar 
y. Kalayanasundaram Pillai (22) is in 
tayour of this view: see also Baluswami 
Aiyer v. Venkitasioamy Naichn (23). 
The language of the Article is not op. 
posed to this proposition. In the pre¬ 
sent case this question has nob been 
considered by either of the Courts below. 
I express no opinion on the question of 
the burden of proof, bearing in mind the 
observations of Lord Parker of Wad- 
dington that the Courts in this country 
are too prone to base their decisions on 
the abstract theory as to onus. But 
seeing that the plaintiff seeks to disturb 
a possession which has been with the 
defendant for a considerable period, prima 
facie, he must l)e called upon to prove 
his case. There must be a finding on 
the following issue: 

Did the executant of Ex.'l intend to 
transfer absolute interest in the property? 
and was it the intention of the parties 
that there should be an absolute transfer 
of title to the property? Finding on the 
evidence on the record within a month 
from the date of the re-opening of the 
Court. Seven days for objectionB. 


Bake well, J.—I agree that the doou- 
menb which forms the root of the res- 
pondent’s title must as between the 

parties be held to be a mortgage, and 1 
propose to deal only with the question o 
limitation. It is, I think, clear fromthe 
wording of Art. 148, Lim. Act 1908,t a 
it deals with suits in which the causeo 
action arises upon the contract of mor 
gage, and the article applies to a transj 
feree of the mortgagee’s interest un 
that contract: Art. 134, therefore pro¬ 
vides for cases where the 
mortgaged property by the 
gives rise to a cause of action apart r 
the mortgage contract. The 
good faith on the part of the 
which was contained in S. 5, Act 
1859 has been eliminated from Art. ’ 
but otherwise the article substan la 
corresponds with that seobion r 

with Cl. 12, S. 1. In 
V. Gisborne and Co. (18) their Lor 
of the Privy Council in Jiy 

of the Act of 1859 considered J 
each of the three conditionfl pres" 


(21) 1917] 401. 0. 50. 

(22) 19161 26 I. 0.1. • 

(23) [1917 40 Mad, 746=401. 0- 
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thereby, and defined "purohaser” as 
meaning 

"somo person who purchases that which do 
facto is a mortgago upon a roprcsouUtioa mado 
to him nod in the full belief that itis not a 
mortga^'o but an absolute title.” 

They held that the pleadings did nob 
allege, and bhab bhere was no evidence of, 
any negotiation for such a purchase, and 

“no evidonco of auy allegatiou on tbo part of 
the vendor which would lead Messrs, C7i?borno 
and Company (the transfercas) to believe that 
this was an absolute titlo which they hold to the 
property in qustion. The ouly evidence that 
they were purchasers at all U the production of 
the purchase deed,” 

which their LDrdships held contained 

“no evidence of a statement on the part of the 
vendor or of any belief on tbo part of the pur¬ 
chasers that the property of tlm Mahecauwan 
Estate was a property which the vendor claimed 
to hold by what we should'all in this country 
a fee simpto title.” 

The word "transfer” includes a pur¬ 
chase: sea Transfer of Property Act, S. 5 
and the transaction in the present case is 
alleged to be a purchase, and I think that 
their Lordships’ observations apply to 
Art. 134. It follows that a transferee 
who claims the benefit of the article must 
adduce evidence that he inbenled to pur- 
chase an absolute title, which will be in 
the first place the deed of transfer but 
may also consist of the contract of sale 
and the negotiations which precede 1 It. 
An important preliminary to a sale of 
immovable property, which seems, how- 
ever, bo be frequently neglectel, is a care¬ 
ful investigation of the vendor’s title, and 
I think that their Lordships had this in 
mind when in the passage first quoted; 
they refer to a representation made to 
the purchaser and to his full belief that 
he was acquiring an absolute title. Evi- 
dence as to the documents of title pro- 
duced by the vendor, and the steps taken 
by the purchaser to ascertain the former’s 
title to the property, will bo important 
as showing the interest intended to be 
transferrel. If, for instance, it should 
appear that the tjurchasor refrained from 
calling for and examining the title-deeds, 
anl from examining the register of assur. 
ances, or from inquiry as to who was in 
possession of the property, or otherwise 
abstained from radans available to him of 
ascertaining the title, or that he in fact 
iospeoted the mortgage document under 
which the vendor claimed the property, 
there would be evidenoe upon which the 
Court might hold that the parties did not 
intend to transfer an absolute property 
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but such intorost only as was vested in 
the transferor, or possibly that the inort- 
gagee inteudo'd to commit a fnud upim 
the mortgagor and that the transteroo 
was accessory thereto or did not act in 
good faith: SCO S. 18, Lim. Act. If. on, 
the other hand, the title adduced by the 
vendor and the doetl of transfer to the' 
purchaser aro consistent with an inten ' 
tion to transfer an absolute interest, I ho, 
burden will lie upon the iilaintill' toshow 
that the circumstances of the tianiferj 
negative sucli an intention. This view 
appears to me to be supported by the 
decisions of this Court reported as Knn- 
ninami Thanjiraijan v. Muthusami Pil- 
lai (20) and Baluswami Aiyay v. Ven^ 
kitaswamij Naicken (23) and Subbaiya 
Pandaram v. Mahatnad Mustapha Ma- 
rucayar (21). The lower appellate Court 
has dealt with the case in a very sum¬ 
mary manner and I would remand it to 
that Court for a finding on the Issue 
framed by rny learned brother. 

(In compliance with the order contained 
in theabove judgment, the District Judge 
of South Kanira submitted the following): 

Finding.—I have bean directed bo re¬ 
turn a finding on the issue 

“'Did the executant of E.v. 1 iatend to transfee 
an absolute intorcit in the property, auJ "’as it 
the intention of the parties that there should bo 
an absolute transfer of titlo to the property?” 

Exhibit 1 was executed on lObh Janu¬ 
ary 1879, ani of course at this distance 
of time it is impossible bo obtain positive 
evilence as to what the intention of the 
parties was. The wording of the sale- 
dead ualouhbelly indicates that the ven- 
dor purported to sell the property as his 
absolute property. Ex. 1 is styled‘‘an 
absolute sale deaJ’’ and the executant 
says, I have this day sold you absolute¬ 
ly without a condition.” It is urged 
however on behalf of the plaintiff (appel- 
lant) that there were no allegations in 
the written statement that there were 
any oogotiations prior to this sale evi¬ 
denced by Ex. 1 or that there were any 
representations made by the vendor bhab 
he hid an absolute title and that the 
vendee believed he was ajquiring an ab¬ 
solute title. I do nob think that the 
omission to make such definite allegations 
is of much importance. It is said that the 
conduct of the vendee nnder Ex. 1 shows 
that he had not purohased an absolute 
right. The consideration for Ex. A, it is 
pointed out, was only Ks. 1,000, whereas 
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the consideration for the absolute sale- 
deed wiV; only Rs. 1,500 and this includ¬ 
ed certain lont decrees which had been 
transferred. Again eighteen years after¬ 
wards in lb9/ when the property must 
have increased in value, the vendee’s 
widow sold it for Rs, 1,500 under Ex. 2. 
There is undoubtedly some force in theso 
contentions, but we do not know what 
the reasons were which led the vendee’s 
widow to soli the property for what was 
apparently less than its value. On the 
other hand, Ex. A, which v/as handed 
over wich JCx. [, is styled a sale-dced (the 
unid absolutely in line I 6 at p. 1 of the 
select documents does not appear in the 
original), though it is now found that the 
document was a mortgage by conditional 
sale. The period for relemption fixed in 
Ex. A (cObli May 1876) had expired when 
Ex. 1 was executed and the vendee would 
naturally suppose tiiat he was purchasing 
an absolute title. I do not think that 
the plaintiff on whom the burden appa- 
icntlv lies has proved his case. I would 
accordingly return a finding that the exe¬ 
cutant of Kx. 1 intended to transfer an 
absolute interest, and that the intention 
of the parties was that there should be 
ail absolute transfer of title of the pro¬ 
perty. 

(The second appeal coming on for 
final hearing after the return of the find¬ 
ing of the lower appellate Court upon the 
issue referred by this Court for trial, the 
Court delivered the following:) 

Judgment. —We accept the finding 
and dismiss the second appeal with costs. 

s.n./r.K. Appeal dismissed. 
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Seshagirt Aivar and Natieu, .IJ. 

Ttrumalai Mvthuveero, Parnmasiva 
yenJiitasami Xaicker — Defendant—.Ap¬ 
pellant. 

V. 

^ Mvihusfivii Pillai and awoi/ier—Plain¬ 
tiff and Defendant—Respondents, 

Second Appeal No. 1135 of 1916, De- 
eided on 25tli October 1917. against de- 
of Temporary Sub-Judge, Madura. 

(a) Transfer of properly Acl (4'of 1882), 
S. 72 Expensive criminal litigation against 
persons removing crops—Expense whether 
recoverable by usufructuary mortgagee is 
doubtful—When mortgagee is acting at in¬ 
stance of mortgagor, he can add amount to 
hii principle—S. 72 does not restrict remedy 
for recovery of expenses—Separate suit lies. 

It is open to doubt whether an expensive 
criminal litigation, conducted by a usufructuary 
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mortgagee for the purpose of securing the con¬ 
viction of persons who have reaped and carried 
away the crops on the mortgaged ‘land, can be 
regarded as a proceeding necessary to support 
the mortgagor's title. [p 403 0 1] 

Where however the mortgagee acts as a pm- 
dent owner and at the request of the mortgagor 
and the proceedings are rendered necessary, he 
is entitled to be indemnified in respect of such 
expenses. [P1103 0 2] 

Id such an event the mortgagee has the tight 
to add the amount so expended to the principal 
money and insist on its payment before redemp¬ 
tion or sue separately for its recovery. 

LP1103 0 2P11C4C11 
Section 72 does not restrict the mortgagee’s 
remedy to what is stated there. There is an inde¬ 
pendent cause of action for expenses incurred 

under anv of the clauses of the section 9 if. It. 
% 

•f. 177. Diss. from] Me Ewan v. Crombie. 
(1884), 25C/1. :^.!l7r, £7xpMaDdD«(.lPll04 01] 

(b) Hindu Law—Minority — Guardianship 
—Stepmother—In absence of nearer relation 
she can act as guardian—Guardian cannot 
make minor personally liable after majority. 

In the absence of rearer relations, a step¬ 
mother is, under the Hindu law, entitled to act 
as the guardian other step-sen. 7 11 '. B-321, 
not Appr. [P1104 02) 

A Hindu guardian cannot enter into a transac¬ 
tion so as to charge the minor on attaining age 
with personal liability. 11 Bom. 561, Foil, 

[P 1104 021 

(c) Hindu Law — Guardian —Personal 
liability—Decree made personal can be cor¬ 
rected in appeal though not contented"" 
Minor's estate is liable for proper debts. 

Where a decree makes the minor personally 
liable on a contract by his guardian theappel' 
late Court -has jurisdiction to amend and re¬ 
ctify it even in the absence of a memorandamof 
objections or cross-appeal on behalf of thennnof* 
•' (P1104 0 2] 

The minor's liability however for debts pro- 
oetly iDQurred on his behalf by bis 
can be charged against his estate. P ^ 

Jagannadha Aiyar and K. Balamu- 
Itunda Aiyar —for Appellant. 

A. Erishnasami Aiyar —for Eesponaeat. 

Seshagiri Aiyar,J. — The plai^' 

obtained a usufructuary mortgage uo® 
the father of the defendant 1 in llj ' 

He was in possession for three years. A ® 

that period, the tenants whom he had e 
into possession colluded with one Se 

moni Amraal, a neighbouringzamindario* 
and carried away the crops on the ® 
without paying the landlord s s a 
Thereupon, the plaintiff instituted criin 
nal proceedings against the tenan 9® 
they were convicted. 
incurred in conducting the i.g«. 

ceedings, defendant 2 , who is the 
mother of defendant 1 executed a docacDW . 

which is styled a 

cember 1909. The present suit is 

against both the defendants on t a 

ment. Defendant 1 denied the rign 
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clefonclanb 2 to he his guardian ami con¬ 
tended that the criminal litigation was 
not conducted bona fido and that he is not 
liable for the expenses incurred. The 
District Munsif came to the cooclusiou 
that the criminal prosecution was not 
necessary for protecting the interest of 
either the mortgagor or the mortgagee, 
that the expenses incurred were not co¬ 
vered by any of the provisions of S. 72, 
T. P. Act, and that, under any circums¬ 
tances, the plaintilT is not entitled to any 
decree against defendant 1 who was a 
minor at the time of Ex.-A. He dismissied- 
the suit. In appeal the Subordinate 
Judge differed from the District Munsif 
upon the question whether the criminal 
proceedings were necessary to protect tlie 
estate. Ilis finding is that as Sekhomoni 
Ammal disputed the ownership of the 
defendants it was necessarv to have con- 
ducted criminal proceedings in order to 
protect the estate. He also held that the 
document executed by defendant 2 was 
biudiug upon defendant 1. Ho gave a 
decree to the plaintiff for Es. bCO. The 
decree is personal and does not charge the 
property of defendant 1. 

No serious attempt was made before us 
to impeach the finding of the Subordinate 
Judge that the expenses of the criminal 
prosecution wore necessary. If we heard 
the case on the facts, we may not have 
eome to the same conclusion as t!ie lower 
appellate Court lias done. Under S. 72, 
Cl. (c), T. P. Act, the mortgagee in pos¬ 
session may add any moneys spent in sup¬ 
porting the mortgagor's title to the pro¬ 
perty. It is open to doubt whether an 
expensive criminal litigation carried on 
for the purpose of getting convicted 
certain persons who had reaped ’and car¬ 
ried away the crops on the land can be 
regarded as a proceeding necessary to 
support the title of the mortgagor. But, 
apparently tlie accused were set up by a 
rival claimant, and it appears from the 
evidence that defendant 2 requested the 
plaintiff to take criminal proceedings to 
protect defendant Is title to the property. 
As we said before, the matter has not been 
seriously argued before us, and we are not 
[irepared to differ from the Subordinate 
Judge on this point. 

The further question is whether the 
jexpenses ioonired were reasonable. The 
|mortgageo in possession must act as a 
'prudent owner. That ’is a question of 
',fact, on which the Subordinate Judge 


has given a finding which has not been 
seriously attacked in this Court. Wo are, 
bound l)y tint finding. On these two 
findings there can l»o no doul)fc lint the 
mortgagee is entitled to ho indoiiiiiiliod in 
respect of the expenses incurred by him. 
The eases of (loiifrcij v. W'Umh (l), 
S(iU‘lo}i 'v Hooper (2) .and Fenton v. 
Blne.hwoo/] t.d) lay down this proposition 
in clear terms. 

The next question is whether a separate 
suit is maintainable in respect of the 
expenses. Mr. Jagannadha Ayyar con¬ 
tended that the only remedy open to the 
mortgagee, who has spent money, under 
Cls. (a) to (e). S. 72, is to add them to 
the moneys due under the mortgage and 
to insist upon being fiaid those sums bo- 
fore redemption, ami not bring a sepa¬ 
rate suit. The langnago of S. 72 is 
against this contention. The words are, 
“the mortgagee may, in the absence cf a 
contract to tlie contrary, add such money 
to the principal money." It is a per¬ 
missive provision and not an obligation 
imposed upon the mortgagee. As we 
read the section, it seems to us that the 
legislature intended to give larger rights 
to the mortgagee than he would other¬ 
wise have. Every person who spends 
money for thobenefitof another is entitled 
to sue for that money. The ordinary 
rules of contract would secure him that 
right. In the case of a mortgagee the 
legislature apparently intended to put 
him 00 a higher footing. Ha is given 
the liberty of adding the expended 
mot.eys to the amount of the mortgage, 
thereby securing to the moneys a charge 
upon the property. The use of the word 
“may" shows that it is an additional re¬ 
medy conferred upon the mortgagee and 
that it is not the sole remedy. The 
learned vakil for the appellant has been 
able to find a case which certainly supports 
him in his contention. In Bavanna v. 
Balagiirivi (4) it was held by Subraraania 
Aiyar, J. and Boddam J., that the only 
right secured under S. 72 is to add the 
amount to the mortgage money. This 
judgment has not been referred to or 
followed in any of the subsequent oases 
in this or any ‘other High Court. With 
all respect to the learned Judges, we are 
unable to agree with their conclusions. 

1) [17471 3 Atk. 517. 

2j [16431 6 Bear. 246. 

8) [18741 5 P. 0. 167. 

4) [18991 9 M. L. J. 177. 
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There is no discussion of the sectionof the 
Act nor is there any citation of authorities 
in support of the proposition laid down 
by the learned Judges. Wr. Jagannatha 
Ay\ar, referred us to McEwa 7 i v. 
(romhie (5). One preliminary observa¬ 
tion may he made as regards that case, 
and that is the learned Lord Justices had 
not to construe anj' Act of parliament as 
wo have to do. Cotton, L. J., points out 
tliat the right of redemption is itself an 
indulgence granted to the mortgagor, and 
that he would not he allowed to exercise 
that right except on condition of paying 
niortgagee any expenses which have been 
properly incurred. He adds that the 
mortgagee’s right to bring actions for 
tlia debt is not permissible, because the 

condition imposed by a Court of equity 

13 not in the nature of a contract 
which can be independently enforced. 
As we understand the learned Lord 
Justice, he seems to have laid down that 
the Common Ijaw Courts shoull nob 
entertain an action for the debt due in a 
matter which is purely within the juris- 
diction of the Chancery Court and which 
liability the Chancery Court is alone 
competent to impose as a condition of 
redemption. This principle can have 
no application to India. Having regard, 
as we said before, to the language of 
<2, T, P. Act, W0 are unable to agree 
with the contention that the only remedy 
open to the mortgagee is to insist upon 
Ibeing paid at the time of redemption. 
Moreover in the present case, it cannot be 
said that there was noconsideration for the 

bond given by defendant 5; totbe plaintiff. 
Undoubtedly money has been spent on her 
biiiilf aul appiraatly alter request and 
I see no reason for holding that the bond 
sued on IS not supported by consideration, 
ihe decision of the Allahabad High 
Court in /wf/arf Easan Ehan v. Badri 
\Prasad (6) impliedely holds that there 
jis an intlependeiib cause of action for ex- 

P®”^®,j;>curred under any of the clauses 

of S. 72. We must therefore overrule 

this contention. One other minor con- 

tent ion may be‘disposed of before dealing 

with tlie principal point argued in the 
case. 

The learned vakil for the appellant ar¬ 
gued that as defendant 2 is only the step, 
mother, she was not the natural guardian 
defendant 1 and therefore the bond 

J6) [1894] 25 Oh. D. 17^- 

(6) [1898] 20 All. 401. 


im 

will not bind him. Thequesfcion was not 
very fully argued, and therefore we do 

not propose to express any definite opi- 
nioD upon the question whether the step, 
mother is a guardian under the Hiuda 
law. There is one case of Lukmee v 
Umur Chund Deo Chund (7) and another 
m the North Western Provinces in Nun- 
Jcoolal V. Shoodra (8) cited in Trevelyan 
on Minors, Edn., 5 p. 51, in which it 
was held tha,t a stepmother is entitled to 
be the guardian of her step-son. On the 
other hand we have Maharanee Bam 
Bunsee Konwaree v. Maharanee Soohh 
Eoontoaree (9). where it was held that 
she is not. I do not think the fact that 
she is not the heir to her step-son is con¬ 
clusive on the question. As at present 
advised, we are unable to think that in 
the absence of nearer relations she is not 
entitled to act as the guardian of her 
sbep-son. In Sundar MoniDai y. Bang- 
sidkar Pathnaik (10) Mookerjee and 
B0achcroft,JJ., appointed the step-mother 
of the minor to be his guardim. In the 
present case the step-mother was the- 
sister of defendant's own mother. We 
therefore think that no valid objection 
can be raised on the ground that she is 
not entitled to act as guardian. 

The main question is whether on.a con- 
tract by the guardian of a Hindu the 
minor’s person or his property can be 
charged with liability. We feel no doubt 
that the decree against defendant 1 per¬ 
sonally is wrong. It was pointed out by 
the Judicial Committee in Waghela Baj 
sanji V. Shekh Masludin (11) that a 
guardian cannot enter into a trans 
action so as to charge the minor, on atta¬ 
ining majority, with personal liability- 
Therefore the decree is wrong in so far as 
it makes defendant 1 personally lisble 
Bub we have jurisdiction to'seethata 
proper decree is passed, although there is 

no memorandum of objections or cross¬ 
appeal before us. Now the question iswhe 
ther the property of the minor should b^ 

held liable. Mr. JagannadhaAyyar laid em¬ 
phasis upon the d ecision of the Privy Coun¬ 
cil in Indur Chunder Singhy. Badhdkrii- 

hore Ghose (l2)and argued that unless the 

guardian created a charge upon the pro- 
perty, no decree should he passed against - 

(7) 2 Bom. Sud. 0. Rep. 144. 

(8) (18471 7 N. VV. Sud. 0. Rn. 115. 

9) (18671 7 W. R. 321. 

10) (19121 16 I. C. 900. _ , 

11) 18871 11 Bom. 651=14 I. A. 89 (P. OJ' 

12) 1892] 19 Oal. 607=19 I. A. 90 (P. 0.). 
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the estate o( the minor. It is necessary 
to examine this decision very carefully to 
see what it is that was actually decided by 
the Judicial Committee in that case. In 
the first place, the contract, although by 
the guardian of the minor, wasmot en¬ 
tered into in that capacity. A renewal 
of a lease was taken in the name of the 
mother and grandmother of the infant. 
The descri])tion in the document is that 
they were the mother and grandmother 
of t.h 0 hoy. The document does nob pur¬ 
port to hive been executed as guardians. 
Further it was afresh contract entered 
into by the ladies and in the litigation 
that ensued, the minor was sought to be 
charged with liability for this contract. 
Lord Hannen delivering the judgment of 
the Board points out in more than one 
place that the transaction was not entered 
into as guardians of the minor. On p. 512 
it is said: 

“The loisess (reforriog to the mother aud the 
graodmotber) undertook themselves to pay the 
rent.” 

on p. 513 it is stated that the plaintiff 
was asking the minor "to fulfil the obli- 
gatioQs entered into by the lessees in 
their own name.’’ Referring to the 
earlier case of Ilanoomanpersaud Panday 
V. Musammat Babooe? Munraj Kooniceree 

(13), His Lordship observes- 
Further the managers of .an infant’s estate were 
actually doaliiig bv wav of mortgage with a 
portion of that estate.” 

The view taken in Indur Chunder 
Singh v. Radhaldshore Ghoae (12), comes 
to this, that, with reference to transac¬ 
tions enterel into personally by the 
guardian of the minor, bis estate, on bis 
attaining age, should not beheld liable. 
We do not think this decision should be 
extended to cases which are not covered 
by the facts proved in that case. After 
Indur Chunder Singh v. lianhahishore 
Ghose (12) this Court had to deal with 
question in a number of cases. In Subra- 
mania Ayyar v. Arumtiga Chelly (U) it 
was held that on a bond executed by the 
guardian the minor’s estate can be made 
liable. Darai.^ami Jdeddi v. Muihial 
Reddi (15) decides the very question we 
have DOW to decide. Regulla Jogayya v. 
Vencatarathnamma (16). though it is not 
a case of minor, enunciates the same 
principle. In Sanka Krishnamurthi v. 

18) 11854-6^6 M I. A. 893 (P. C.)' 

U) 119031 20 ^rad. .930. 

16) 119081 81 Mad. 468. 

10) (1910) 83 Mad. 492=5 I. 0. 271. 


Bank of Burma (17), tho jirosonb Chief 
Justice points out tliat, by applying tho 
principle of suhrtigation, tho estate ol 
tho minor can i)o procoolod ag.iinst for a 
proper debt incurred on behalf of tlie 
minor. Lastly wo h.avo Badm i Krishna 
Chetliar v. Niujamani Amnial (18). It, 
lays down tliat a minor’s estate can he 
made li.ahlo for a debt contractod by tbo 
guardian. 

Although a groat deal may bo said 
in favour of tho position that tho 
Hindu law liability should not bo ex¬ 
tended to cases under the Negotiable 
Instruments .Vet, there can be no ques¬ 
tion that in case of bonds like tho pre¬ 
sent one, the liability of the minor for 
debts properly incurred on his helialt can 
be charged against the estate We see 
no reason for not following Ibis catena 
of decisions in this Presidenev and for 
referring tho case to a Full Bench. In a 
very recent case reported as Siiamiuntha 
Aiyar v. Srinivasa Aiyar (IH) Abdur 
Rahim J. and Spencer J. held that 
on a personal contract entered into 
by a trustee the minor’s estate should 

not be held liable. This decision lias 
been dissented from by Kuinarasami 
Sastri, J., in Ammalu Ammal v. Noma- 
giri Ammal {‘IQi), but Sadasiva .Aiyar, J , 
is inclined to agree with it. It is not 
necessary for us to express any opinion 
one way or the other upon the actual, 
conclusion come to in the case. The 
learned Judges foint out that tho case of 
a guardian of an infant stands on a diffe¬ 
rent footing from the case of a trustee. 

As Mr. Krishnasarai Aiyar suggested, the 
trustee Ins a legal estate in him and 
consequently any contract entered into 
by him must priraa facie he taken to ho * 
chargeable only against him personally 
or against the estate in his liands. Tho 
guardian of a minor occupies a different 
position, for, as he enters into a contract 
on behalf of the minor who is the legal 
owner of the property, he must be 
deemed to have intended to charge the 
estate of the minor with liability. In 
this view Swaminatha Aiyar v. Sri. 
uivasa Aiyar (l9) does not affect the 
present ease. We are therefore of opinion 
that the estate of the minor is liable for 
the debt sued on. The decree of the 

fl7) 119111 3i Mad. 092=111.O. 79. 

{18J 11915 .UMad 915=801.0. 574. 

(19) 11917 39 I.C. 172. 

(20) 11918 43 I. C. 760. 
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SulKn-'limto Judge must be modified by 
stilt in;; tliat the minor is neb personally 
liable but only his property. W:th this 
mcditication the second appeal must be 
•.lisinissed with costs. 

% 

Napier, J, —I agree. 

^ N.; H lC. Appeal dismissed. 
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SeSHAGIBI AiYAB and XAriER, JJ. 

Avaran Ma rakurahith Kizheklekaih 
lu’Wi'l-ukutti Q.ni\ another — PluintiU's— 
—App'.dlunts. 

V. 

Pulikalaknth PiUhiakath Muhamad 
and ethers —Defendants—Respondents. 

Second Appeal No. G80 of 1917, Deci¬ 
ded on dth receuiber 1917, against do- 
creo of Sub Judge, South Malabar, in 

Appeal Suit No. 130 of 1918. 

(a) Transfer of Properly Act (1882), S, ill (g) 
— Principles of, apply to agricultural 
leases— Allegation not amounting to re¬ 
pudiation of title does not incur forfeiture— 
What is not repudiation is explained. 

The priuciples of S. Ill, (g). T. 1’. Act, apply 
to agriciiUiir.al Icafes, though they are uot covered 
by the enactment. A mere allegation of title 
by a tenant which does not amount (o repudia¬ 
tion of tlie landlord’s title, cannot work forfeiture 
of the tenancy. Where the defendant, who was 
plaintiff s tenant for life, in a document wbere- 
under ho assigned certain properties which be¬ 
longed to him in jenm, described certain other 
properties as his jonra, and the landlord sought 
to recover these latter properties which were 
comprised in his lease on the ground that his 
title was repudiated: » 

llct'h. that as the assertion was uot addressed 
to the landlord or followed up by a transfer of 
that particular property to a third party, but 
was only an incidental reference in a document 
intended to convey some other property, it was 
not enough to constitute a disclaimer of title. 

Per Senhajiri Aiyar, J.— Where there is a 
disclaimer of the landlord's title by the tenant, 
it will work a forfeiture of the tenancy even 
though the lease is for life or for a term: 25 J. G. 
Donhted. [P 1107 C 1] 

(b) Transfer of Property Act (1882), 
S. Ill (g)— Denial of title — Forfeiture is 
effected whether lease is for life or term — 
Courts cannot relieve unless ' tenant proves 
fraud, mistake or accident—"Renounce" ex* 
plained. 

If there is a denial of title, Courts have no 
power to relieve against forfeiture. In such a 
case, the tenant must prove, in order to obtain 
relief from Court, that the denial was occasioned 
by the fraud, mistake or accident of the land¬ 
lord and that the tenant himself was neither 
careless nor negligent. [p 1107 C 2J 

The expression ‘renounce’ connotes that some 
act is done to the knowledge of the landlord 
which is calculated to convey to him the im¬ 
pression that the tenant repudiates his title, 

LP 1107 C 2] 


(c) Land lord and Tenant- Relationship 
—In absence of specific provisions Ergliih 
law of real property applies — T P Act 
S. Ill (g). 

FerNflpi>r /.-Where there is no statutory 
provision determining particular Telations bet¬ 
ween landlords and teuants in India, resottmav 
be had to the principles of the English Law o'f 
Real Property, bearing in mind Ibe diBerence 
in the origin of tenures and the conditious peculiar 
to land t nures in India. [P U03 0 21 

^ (d) Transfer of Property Act (1882), 
S 111(g) — Words ‘Repudiation’ and 'Re¬ 
nounce' imply something more than mere 
assertion behind back of landlord — Test 
to determine whether asserticn amounts to 
repudiation is whether possession becomit 
adverse. 


'The words ‘repudiation’ and 'renncciation' re¬ 
quire something a great deal stronger than a 
mere as.serlion not communicated to the land¬ 
lord. Though a hard and fast rule cannot be 
laid down, a very good test to apply would be, 
whether the assertion would operate as a starting 
point for adverse possession against the land¬ 
lord I [P1109 C 21 

T. Kuttikrishna jl/enon— for Appel¬ 
lants. 


K. P. Govirida Menon — for Respon¬ 
dents. 


Seshagiri Aiyar, J. —This is a suit 
for ejectment by a landlord, on the ground 
that the tenant has forfeited hia right 
by his denying the title of the plaintiff- 
The District Munsif held that the act 
complained of did amount to a disclaimer 
of the landlord's title and decreed pos¬ 
session. On appeal the Subordinate 
Judge agreed with the District Mnnsif 
that there was a disclaimer but held that 
as the lease was granted for the lifetime 
of the lessee, the disclaimer had not the 
effect of putting an end to the tenancy 
and that the suit was premature. R® 
dismissed the suit upon that ground- 
Tbere are two questions for considera¬ 
tion in this second appeal. The first is 
was there a disclaimer of title, seconaljr 
whether the tenant has not forfeited to® 
tenancy, as the lease was for the lifetiij® 
of the tenant although he did deny tj® 
landlord’s title. I shall 
second point first. The cases quoted y 
the Subordinate Judge have not i 
bearing upon this second question, 
fail to see why the denial of title doring, 
the continuance of the period of 
should not work a forfeiture of the rig • 
The Transfer of Property Act no do 
has no application in terms to this 
ancy, which isan agricultural one- 
the principle of S. 111,01. (g)t i 
plioable to this case. Under the ^ ^ 
sub-section of that clause it 
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that the lessos rooounces his charactor 
as such by sebtins up ths titlo of a third 
person or by claiming title for liimself. 
Sadasiva Aiyar, J., in Ahbakka Shellhi 
V. !Seshamma il) points out that under 
the Gammon Law of In ha, a favourable 
construction should bo placed upon tho 
conduct of the tenant before he is ad- 
jjudged to have forfeited his tenancy. I 
■am prepare 1 to accept tliis view in dea¬ 
ling with agricultural leases, but I can 
see no justification for bbe view taken 
by tho Subordinate Judge that leases for 
•X term will enure for the full length of 
it notwithstanding the denial of title 
by the tenant. Therefore if I come to 
the conclusion that there has l^eeu a 
flisclaifuer of title hy the tenant. 1 would 
take a difl'erenb vio.v of the case. I 
suggested in tho course of the arguinont 
that even if there wasa disclaimer, Courts 
may have power to relieve tenants from 
forfeiture. Many authorities were not 
'cited on the quc-stion at the bar. but, on 
IcoDsidering the matter fully, I am nob 
satisfied that, if there is a denial of title, 
tliere is jjower in the Courts to relieve 
against forfeiture. Under the English 
Law there are at present still classes of 
cases which can be relieved against (a) 
for non-payment of rent: the Common 
Law Procedure .Acts of '52 and ’60 and 
S. 4, Conveyancing .Act of ’92 provide for 
relief, (b) in cases of lireacbes of other 
conditions and covenants tlie Conveyancing 
Acts of ’9i and ’92 declare |)rinciples on 
which relief can be granted. Xo doubt 
it is pointed out in Barroiu v. Isaoc'! (2) 
that these various enactments have not 
exhausted the equitable jurisdiction of 
the High Court bo relieve a defaulting 
tenant from forfeiture. Lord Esher in 
that case says that in cases which aro 
not provided for by the legislature, 
equity will come to the ai'l of the party 
only in three cases, viz., fraud, accident 
or mistake. 

Then he proceeds to say tliat oven if 
any of these elements aro found, thoro 
will be no relief if the tenant bad acted 
with gro»t carelessness or negligently. 
Tholeirned Master of the Rolls does 
not refer to the case of denial of titlo 
as ono of the relievablo cases, and I have 
not been able to find any authority in 
which relief was granted by Courts 
where the tenant had deni;d the land- 

If) A. li R, 1916 Mad. 85=25 I. 0. 914. 

(2) [1891] 1 Q. B. 417. 


lord’s title. Sadusiva Aiyar, J.. in tli'^ 
case to which I alroady roferrol seems 
inclined to tho view that all casi-'? of 
forfeiture can bo relieved against. Even 
accepting this broad pioposi'ion as being' 
especially applicable to liilian conditions 
Iwouldrejuiio that, wbeie there has 
been a 'lenial of title, the tenant 
prove, in tlie lariguage of Lord I'.'hor 
that the tlenial uas occasioned by the 
fraud, mistake or accident of the land¬ 
lord and that the tenant liimseif .vas 
neither careless nor negligent. In the 
present case no attempt has been made 
to prove that the tenant has been misled. 
Therefore, I am driven to the conclusion 
that, if there had been a disclaimer of 
titlo, I would have decreed possession. 

But I am not satisfied that the Courts 
below are right m holding that there is 
a disclaimer of title. The disclaimer is 
said to he contained in Ex. J. Tbab is 
an assignment of jenm riglit by the do- 
fendant to a third party in resjiect of 
properties which undoubtedly belong in 
jenm to the defendant. In the course of 
describing the properties assigned and 
in excluding certain properties from the 
deed of assignment, the defendant says 
that the excluded propet by belongs to 
him in jenm. It is true there is in this 
case an assertion of jenm right in res¬ 
pect of property now sought lobe re- 
covered, but the assertion is not addressed 
to the landlord, nor is that assertion fol¬ 
lowed up by transferring tho particular 
property to a third party. There is no 
surronler of possession to a person 
claiming adversely bo the jenm. It is 
only an incidental statement in a docu- 
ment which was intemlel to convey some 
other property. The question is now 
whether this incidental reference can 
amount to a denial of title. In tho 
Transfer of Property Act tho language 
is 

" in case tbo lessee renounces bis ebaraetor as 
such by settingup title of a third person or by 
claimiog titlo in bimsedf." 

In this case he did not set up the title 
of a tliird person nor did he renounce his 
character as tenant. In ordinary parlance 
the expression renounco" would connote 
that some act is done to the knowledge 
of the landlord which was calculated to 
convey to him the impression that the 
tenant repudiated his title. 

The English authorities to which I 
shall presently refer seem to bear out the 
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view that a carnal reference like the pre¬ 
sent one will not have the effect of re¬ 
nunciation of title. As was pointed out in 
Prag Narain \'. Kadir Baksh (3), the 
ileijial must 1 e unequivocal and same act 
tending to tlie giving up of the relation- 
shipc'l tenant must have been committed. 
Tlij authorities in England are to the 
samet j'i'ect. In Dee d. Graves v. Wells (4) 
I;Oril Denman. C. J., seems to suggest 
that there must be abetrayal of the land¬ 
lord's interest aud that tho landlord 
should 1)6 i)laeel in a worse condi¬ 
tion, before ho can in<^ist upon forfeiting 
tho tenant’s lease. In Doe d. Dillon v. 
/’(nicer (o) it was held that a payment to 
a third iierson uas not sulheiont to pub 
an end totlie tenant's lease. Deed. Gray 
Stanion (d). Dee d. Pittman v. Sutton 
(7), Doe d. Williams v. Cooper (8) may 
he quoted in support of the same view. 
In Mr, Williams’ Book on Ejectment 
{I’hln. 2). p. 56, the law is thus stated: 

“la ord'C to constituto a disclaimer something 
must be d(,iic bv tho tenant which amounts to a 
diroel repudiation of the relationship of land¬ 
lord aud is ucces.sarily inconsistent with that 
relationship.” 

In Woolfall on Landlord and Tenant, 
the statement is: 

“Jn order to make eilh.or a verbal or written 
disclaimer sufficient it must amount to a direct 
repudiation of tho rcl.itionsbip of landlord and 
tenant nr to a distinct claim to bold possession 
of the estate upon a ground wholly inconsistent 
with that relation, which by necessary implica¬ 
tion i-: a repudiation of it.” 

The same proposition is stated in Cole 
on Ejecbinenb also, p. 41. In my opinion 
the collateral reference in a document 
intended to convey some other property 
is not enough to constitute a disclaimer 
of title. The principle is well settled 
that a tenant cannot aejuire title by pre¬ 
scription against his landlord so long as 
ho do3S not, to the knowledge of the 
landlord, repudiate tlio tenancy under 
which he held possession. Consequently 
the statement in a document executed to 
a third party cannot ordinarily have the 
effect of starting adverse possession in 
favour of the tenant. The landlord 
therefore is not pub in a worse position 
bhau he was when he let the property to 
the defendant. I therefore hold that 
there has been no denial of title. I 


(3) 

U) 

(5) 

(G; 

iV 


[1913] 35 All. 145=18 I. C. 728. 
[1839] 10 Ad. & B. 427. 

18201 Gow. 180. 

L183G; 1 M, & W. 695. 

[1841 j 9 Car. &P. 706. 


(8) [1840] 1 Mao. & G. 135. 


Muhamad (Napier, J.) 

would dismiss the second appeal. But 
having regard to the conduct of the 
defendant I do not thiuk he is en¬ 
titled to any costs in this Court. 

Napier, J.—Two questions hive been 
raised in this second appeal, the first, 
whether the alleged denial of title by the 
defendant operates to terminate his in- 
teresb in the land, and the second, whe- 
ther if there is a forfeiture, the Courts 
have power to relieve against it. The 
first question only has been considered 
by the lower Appellate Court, and the 
view taken by the learned Judge on his 
reading of some decisions of this Conrt 
is that DO denial of title by a person in 
the position of the defendant conld have 
that operation. 1 agree with the appel¬ 
lant that the learned Judge has misap- 
preciated the effect of those decisions. 
But that does not dispose of the question. 

It must be premised that there is no 
statutory law under which a denial of 
title by an agricultural lessee acts as a 
forfeiture. It is argued, and the argn- 
raent is founded on several decisions of 
this Court, that the analogy of the 
Transfer of Property Act should be ap¬ 
plied, although such leases are specifically 
exempted. I have, speaking for myself, 
pointed out in another case the danger 
of this method and, where statutory 
provision is absent, have preferred to 
seek another basis, namely, the English 
law of property. In doing so, we should 
in my opinion, always bear in mind the 
difference in the origin of tenures aud 
also the couditions peculiar to land tenures 
in this country. 

I entirely agree with my learned bro¬ 
ther that the only denial which we bavs 
to cOQsider in this case is that oontaiued 
in E.X. J, and this denial is certainly not 
made in any transaction dealing with tb® 
property, the subject of this suit, and js 
not addressed to the landlord. That 
the state of facts as to the denial* The 
tenancy in question arises in a rather 

peculiar manner. Claims were mads ® 
this property and other properties by t ® 
plaintiff and the defendant and the sui 
ensued. Their respective rights we 
settled by a razinama decree, 0° 
which this property was: _ 

“to bo held by dofendanta 2 an! 3 vjj 
death of both of them on Verampattom ^ „ 
under tho plaintiff without being sotren • 

The defendants should pay a J® ^ 

Rs. 2 per year, and on the death o 
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^efeudauts, the Parainha should he taken 

Possession of by the .plaintilV or her re- 

preseniativos. The result of the decree 
was to create thd rolationship of land¬ 
lord and tenant between the plaintiff and 
he defendants, the tenancy being one 
for jomt hvos of the defendants. Tho 
dejendants have certainly, in Ex I 

i. I'eld the property in 

an> lease inconsistent with their life 
tenure nor have they repudiated tM 
tenure directly to the landlord 
It appears from an examination of the 

of title^ifr^ forfeiture for denial 
o title IS based on two different princi 

pies when applied to two different clZs' 

of tenancies. The first is with regard to 
tenancies from year to year. la "Doe d 

year f '" n tenures from 

year to year tho words forfeiture’' and 

disclaimer are wrongly applied and 

that where a landlord brings an action 
to recover possession from such a tentant 

ord 6 title by the tenant is evidence of 
the determination of the will of both 
parties, by which tho duration of the 
tenancy from its particular nature, was 
united; and viewed in this light, he held 

that a verbal assertion that tho fee was 

10 the tanant even though mado to tho 

lanrJlor.'l .s agent, was iu;c a suilioionf in. 
dication of the desire of tlio tenant to 

put an end to the tenancy, in that ji:ero 

words could not operate to all'cct an in 
torest ID law. 

The origin of the doctrine as applying 
to tenancies not terminable at will is to 
be found in 3 Bacon’s Abridgment n i9fi 
Estate for Life and Occupancy 

Sm?*"® *>e grounded on a rula in the ohi 

thoVudofhuiotd‘‘any^-t^"“'‘'‘^ 

fortalture ; (or such act o( denial appearing on 
record isequ.valont and equally conclSelTe \n I 
conviction npon solemn trial; and all «tl-. 
denials, that might be need by tho great loJda 
(or trepanning their tenants and (ora pretence to 
tOBci/et tbeir estiiUs, bvour law were rejected, 
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for lUih convictinn. mPihl h- ni;.d.j U^ ,uvh rn-al 
brdfi whoro ihf fp jnu c.iisc ; hm 

doninl of the k-imrc iipm. i,v.,r.l o.iiM i„ v, ,-I- 
couiitorioit, or Iv ul.n-td I-, any • and 

iiereforo, this ikl Tiuiis and !«.lc)iui aot of the 
b™ '' ajnstc u^cof (orfdlnrc 

Tint is tlic origin of the dncti ino of 
lorfeiluie by denial ; and it is h udiv 
necessary to point out Imw unequivocal 
Aod direct doniil must be to come wifhin 
the mischief of tliis docirinc The 
modern application of this (Lct.ino is (o 
be found stated in Woodfall’s Law of 
Landlord and Tenant. Edn. 19 p 431 
In order to muko cither a verbal or wriKen 
disclaimer sufficient, must amount to a di.ect 
repudialiou o( Iho relation of hindlord and 
tenant or to a distinct claim to hold posses=<iorj 
o( the estate upon a ground wholly inc.i.si;ient 
with that relation, which by necessary implica¬ 
tion IS a repudiation of it.” ^ 

This statement of the law is taken 

word lor worcHrom the juJgment of the 

Uurt of Lxclieimer in Doe d. Gra,/ , 

Sfe«,n„ (6)an,i was.iuoted as the basis 

of his judgment by a very eminent Judge 
Fry, .7., m Vivian v. Moat (9). ^ 

It is clear, therefore that a' mere «l 
legation of title which does not arnouul! 
to re|,„j,at,o„ c,.nnot work forfeiture and 
■ IS to he noted that in the Transfer of 
'roporty Act this distinclion has evi 
I en ly been bornelin mind, for the only 

dlsclimiers winch ojicrate under S. 1 i l' 

fvio in c:\5ls whers * 

■'theluisco roiioimces lii< rlnrackn^ o,,m, u 

U seems to mo that both tlie words 
io|>u ),itlou and renimciatio,, le^inire: 
something a great deal slrongw than a 

landlord. It is iiujiossihlo to lav down a' 
hard and fast rule ; but, to niv mi,,,! J 
very goo test to apply would be wb be 
he assertion would operate as a starting 

point for adverse possession against 
andlord vide Doe d. Poster y wT/L I 
10), where Lord Mansdeld appLf tld' 
test ; and viewed in this light t| 1 „ " 

vvalTotntrof“'thTS 

mischief of the doctrine Th J 
conclusion on the first 

^_<orfeitnre”'ft°a:‘^:fon‘’tf« 


Ob' D* 780. 
(10) fl777] 2Cowp. 021. 
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relieve] a.'iainst. T agree with the result 
of luy l':arDe l In'otber’s jadginent. 
s.n.mm:. Apj^eal difimisseA. 
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A\Ll^‘(^ AND Skstiagibi Aiyab, J.T. 

( 7i'< •' /■ a h hi Hit' '■ t liil) II a iiarnf pa N am- 
hi a I —Phiintit't'—Appellaot. 

V. 

(Koiiotan (liahJe) Veetnl Kaynanm and 
oUtcrs —Defendant*?—Respondents. 

Civil Appeal No. ">9 of 1916. Decided 
on 21st January 1918, against decree of 
f-'ult-.Tudc’o, Ncrtli Malabar, in 0. S. 
No. K'i of 101;3. 

(a) Limitation Act (9 of 1808), S. 5— 
Delay due to representation in wrong Court 
is sufficient cause. 

Delays ij) presentaDon of appeals are witbiu 
S. .'j aud the Court has power to excuse delays. 

Where an appeal is time-barred on the date 
of its presoutation aud the delay is due to the 
fact that it was previously presented in a wrong 
Court and relumed for re-presentation to the 
propci’Court, the delay can be excused under 
S. 5, Lim. Act. LP IHO C 2] 

(b) Registration Act (1866), S. 17—Com¬ 
promise decree need not be registered. 

'J'bc validity of a decree passed on compromise 
was not dependent on registration under tho 
Registration Act of 18CC. IP 1 111 C 2] 

(c) Evidence Act (1 of 1872), S 102—Com¬ 
promise decree—Burden of proof. 

The onus of proving that a compromise is 
illegal or void is ou the party asserting it : 31 
Mad. 474, Poll-, A. I. R 1917 1\ C. 146, 
hUt. LP1112C21 

(d) Malabar Law — Tarwad — Decree — 
Karnaven not sued in representative capa¬ 
city will not make decree against Tarwad 
ineffectual. 

Where a decree is in effect against a Tarwad, 
the fact that the Karnavau was not specially 
impleaded iu lies representative capacity will 
not make it the less decree against the Tarwad: 
20 Mad. 129 (i^.B.), Expl. [P 1112 C 1] 

(e) Malabar Law — Tarwad — Decree — 
Representative capacity—Party acting and 
pleading in representative capacity makes 
decree binding on family—Form of suit is 
immaterial. 

It is not the fjrm of tlie suit that is essential, 
but the question iu each case is wbetber in sub¬ 
stance tho person suing ordered conducted the 
litisation for his own benefit for as representing 
Ibe family of which bo was the lead. 

[P 1112 Cl] 

CUemier—ioY Appellant. 

Menon —for Respondents. 

Judgment. —Plaintiff, as the Karna- 
van of his Tarwad, sues to recover posses¬ 
sion from the defendant. His case is 
that his Tarwad is the jenmi of the pro¬ 
perties in suit, that its title was recog¬ 
nized by defendant 1 in Original Suit 
No. 112 of 1868 of the file of the Court 
of the District Munsif of Kavvayi (under 


the Zilla Court of Tellichery), and 
that defendant 1 and others who are 
Anandravans of the defendant’s Tarwad 
hold the property under a Kanom from 
the plaintiff’s Tarwad. The plaintiff 
further stated that sum of Es. 400 was 
paid towards the Kanom and that the 
defendants are bound to surrender on the 
receipt of the balance. The defendants 
contended that the jenmi title belonged 
to their Tarwad and not to the plaintiff's 
Tarwad. The Subordinate Judge dis¬ 
missed the suit. Tho plaintiff has ap. 
pealed. A preliminary objection is taken 
by the respondent that the appeal filed 
in this Court is barred by limitation. 
The original valuation of the suit was 
below five thousand rupees; the plaintiff 
first presented an appeal to tho District 
Court which admittedly was in time. 
Objection was there taken that the appeal 
should be preferred to the High Conrb. 
Upholding this objection, the District 
Judge returned the appeal for presenta¬ 
tion to this Court on 24th January 1916, 
and it was filed on 31st January 1916.^ 
Mr. Menon contended that the fiboS 


of the appeal in the District Court wm 
due to an error of law and that S.o. 
Lim. Act, is not applicable to such a 
case; and he relied on Ramjiuan Mai y. 
Chand Mai (l). That and other deoi- 
sions were considered by the Ju^oia 
Committee in Brij Indar Singh v.Kan- 
shi Ram (2), where it was pointed odd 
that it is not the rule that delays one o 
an error of law are nob within • > 
Lim. Act. We hold therefore that we 
have power to excuse the delay* ^ ^ , 
gards tho interval between the 
tbo plaint and its presentation m 
High Court, having regard to the i 
that a fresh vakalat had to beo 
from the parties and to the distan 
ween Madras and Tellicherry, we o 
think there was any neglige°®®' . 
fborftfnrfl nvflrrule the prelifflU^® y 


ction. , fplie 

On the merits the facts ' j to 

roperty in suit admittedly he o g 

Devaswom. The plaintiff claiiued that 

0 acquired the trusteeship as 
le right to be in possession o ^ 

erties of the temple from t . pQit 

[e has produced no documents 
I the claim, excepting ^ 

Jl) [1888] 10 All. 587- 
2) A. I. R. 1917 P. C- 

I; c. 43=44 I. A. 218 (P« 0-b 
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decree to which we shall presently refer. 
The defendants also trace their titlo to 
the Devasvom. They base their titlo on 
an alleged Siswatham grant from a per¬ 
son who at one time called himself the 
Sumudayeo but who defendants assort 
was really the Urah.m of tho temple. 
Exs. 1 and o are the title-deeds. It is 
not necessary to examine the respective 
titles of the parties any further as the 
basis of the present litigation is the 
compromise decree passed intheKavvayi 
Court. The parties to that litigation 
were the then Karnavan of the plain¬ 
tiff’s Tarwad, the present defendant 1 
and the assignor of that defendant. The 
plaintiff’s Tarwad then contended that 
the i)roperty was in Llieir possession for 
a long time an 1 that the defendants wlio 
claimed through a Samudavee were not 
entitled to it. It is said tliat before the 
written statement was filed, tho parties 
entered into a compromise which was 
embodied in the decree of the Court. Tho 
result of that compromise was to recog. 
mze the title of the plaintiff’s Tarwad To 
the property and to grant a Kanom in 
favour of the defendants’ Tarwad. This 
was in the year 18G8. The present suit 
is to enforce the terms of that corapro- 
mise. The main contention of defen- 
dants ^ and 3 was that the compromise 
which gave up tho rights of their Tarwad 
was not binding on them. 

Tho Subordinate .Judge bases his judg. 
menb upon three concisions, (l) th.tt 
the compromise did not confer any rights 
to the property and was not receivable in 
evidence for want of registration; (2) 
that as there were no doubtful rights to 
be settled the compromise was not bind¬ 
ing upon the Tarwad; and (3) that the 
defendants have been in adverse posses 
Sion. As regards tho first contention re 
hanoe was placed upon the absence of an 
exemption for registration in favour of 

Begistratian Act 

?n« f ?■ P^SS. 

mg a decree for property over a hundred 

rupees in value was directed to send 
that decree to t^he Registering Officer for 
registration. See Ss. 41 and 42. Under 
S. 17 of the same Act. documents exe- 
cuted by the parties for similar pro¬ 
perties were compulsorily registrable. 
The contention of the learned counsel 
for the respondents is that the nro 
visions of the Act of 1877 which exemp 
ted decrees from registration should 


not be apiiliod rotrospsctivoly, and that 
as at the time of the compromiso tho 
decree could not confer any tide fo im¬ 
movable inoporty, it was not. rcceivabio 
in evidence. In tho first place, it must 
he noted that parts’! and s of lliooM 
Registration Act dealt with two dificront 
classes of cases Ss. 17 to 21 wliidi .iro in 
part 3 dealt with documents infer partes. 
S. 41 referred to documents sued upon 
being superseded hy a ilecrce m' (he Court 
S. 43 to decrees otlierwiso declaring 
rights in immovable property, fu S. T.) 
the reference was not to documents men¬ 
tioned in part H. hut to documents re. 
ferrel to in S. 17. It is clear therefore 
that tho validity of a decree was not de. 
pendent upon registration under the old 
Act, The provision in jnirt b is only to 
complete the Record of Rights hy the 
Eegistr-ition Department. If it was in¬ 
tended by the legislature that a decree 
should not confer rights of property un-' 
loss registered, it would have been in- 
eluded ill the prohibitory S. 49. ^\’e hold; 
that the compromise decree did confer' 
title on the plaintiff’s Tarwad, notwith-l 
standing non-registration. The decisionsj 
in Pwmanaud Dus Jiwnudos v. Vallab- 
das Wnlljee (3) and in Daju Baluv. 
Krishuarao Bamchandra (ij. although 
thev related only to tho admissibility in 
evidence and not to the conferring of 
rights contain observations which sup- 
port our view. There can be no doubt 
that the document is receivable in evi¬ 
dence as well. 


itie nexc point lor decision is whether 
the comiiromiso is not binding upon flie 
defendant’s Tarwad. Defendant 1 having 
been a jiarty to it. it is not open lo liini 
to dispute it. The main contention on 
behalf of defendants 2 and 3 is that, prior 
to the compromise, the defendants’ Tar¬ 
wad had been successful in every litiga 
tion against the plaintiff’s Tarwad. that 
the former were in possession of the pro 
perties, that there was no doubt as to 
their paramonot title at the time and 
therefore the Karnavan, defendant I. was 
not justified m surrendering the rights 

thaJlfTr accepting in lieu- 

thereof the subordinate right of alCanom- 

dar. As to this, the materials which in. 

fluenced defendant 1 in consenting to the 

compromise have not been placed before 
the Courts, the evidence of defendant 1 
d^s not show that in ag reeing to the de- 

11887] 11 Bom. 600. - 

W [1877-78] 2 Bom. 278. 
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croa ho was acting in fraud of the Tar- 
" -Xil or that; he was unduly influenced by 
the [liaiiitiir. Mr. Meoon for the rospon- 
donts arguel with great insistence that 
as the decree \vIS passed against defen¬ 
dant 1 not as Karnavan but in his indi¬ 
vidual capacity it is not binding on the 
Tarwal Ho reliod upon tho observa¬ 
tions of Shephard, J., in Vasiidevan v. 
!^itnkar<tn The Full Bench in that 
case held that the Karnavan of a ^lalahar 
Tavwad honestly defending a suit in his 
representative capacity will bind the 
Tarwad. From tliis judgment, the learn- 
el Counsel argued that the converse of 
the inoposition, namely, that if the de- 
creo is not passed agiinst the Karnavan 
in liis ropresentabiva capacity, it is not 
binding on the Tarwad, follows. It was 
conceded (by Mr. Chamier for tho appel¬ 
lant and by Mr. Menon for tho respon¬ 
dent) that there is no decision which 
establishes this converse proposition. In 
the Full Bench judgment Shephard, -T. 
savs; 

"One negative proposition is clearly established 
by the cases to which I have referred—a decree 
snado .agiinst .a Jvirnavvn is clearly not binding 
ou the Tavwad unless he sued or was su?d in bis 
representative character.” 

The learned -ludgo does nob say, as was 
contended before us. that the Karnavan 
should be impleaded .as such. We do not 
understand from tho above quotation 
that, although in effect the suit was 
against the Tarwad, yet if tho Karnavan 
is not specially impleaded as Karnavan 
tho Tarwad will nob he hound. Under 
Hindu law if a suit is brought against a 
manager of a Hindu family, although he 
is nob impleaded as such in the suit, the 
result of the litigation will bind the’other 
coparcenars: see Subbanna Bhatia v. 
Subbanna (6), Baldeo .So^iar v. Mobarak 
Ali Khan (7) and Shco Shankar Ram v. 
Jaddo Kunwar {S). It is not the form 
of the suit that is essential; but the ques¬ 
tion in each case will be whether in sub¬ 
stance tho person suing or sued conduct¬ 
ed the litigation for his own beneBt or 
as representing the family of which he 
was tho head. We see no reason for not 
applying this principle to cases govern¬ 
ing Malabar Tarwads. On examining 
the compromise we find that the rights 

5 118971 20 Mad. 129 fP. B.). 

G 19071 SO Mad. 324. 

7 119021 29 Cal. 533. 

. 8) A. I. R. 19U P. C. 136=86 All. 383=24 
I. 0. 504=41 1, A. 216 (P. 0.). 
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secured were not for the iudividual 
benefit of defendant ! but for the Tarwad 
and nob that of the individual defendant 
We are satisfied upon the- evidence of 
defendant 1 and upon a perusal of the 
razinama that defendant 1 was sued as 
representing his Tirwad aud that he 
agreed to the compromise in his repre- 
sentabive capacity. 

On tho question whether it was a bona 
fide settlement of a disputed claim, the 
burden is on the defendants to show 
that the compromise was not honestly 
come to, In PulUah CketUy, Varada. 
rajulu Chetti (9), it was held that it is 
for the party who impeaches the oorapro- 
raise to prove that it was illegal or void.' 
As regards Gunjeshwar Kunwar v.! 
Durga Prashad Singh (10), which was 
strongly relied on by tho respondents' 
Counsel, it is enough to say that the fin¬ 
ding of the Judicial Committee in that 
case showed that one of the parties to the 
litigation possessed information which 
he withheld from the other party and 
induced that party dishonestly to agree 
to tho terms of the compromise. In the 
present case there is nothing to show 
that both parties were not equally cog¬ 
nisant of all the facts which led up to 
the compromise. There is no evidence 
that the then plaintiff wrongfully in¬ 
duced defendant 1 to accept the compro¬ 
mise to which he was not a willing party 
The compromise has stood unquestioned 
for nearly half a century. We mns 
therefore hold that it is binding on the 
defendants. We agree with the Subor¬ 
dinate Judge that it has not been satis- 
factorily proved that any portion of t e 
Kanoin amount was paid by the plain i s 
Tarwad to the defendants. Tho resu 
is that the decree of the Subordma^ 
Judge must be reversed and a P’’®, 
nary decree for ^^odemption 
passed in favour of the plaintiff- 
is an issue as to improvements . 
to be decided before aooounts are 
and the final decree is passed in t ® ’ 

Costs hitherto incurred will be pfo 
for in the revised decree. 

S.N./B.K. Appeal 

(9) [1908] 31 Mad. 474. ^ ^ . 17-42 

(lO) A.I.i 1917 P. 0. 146:^5 Cal.l' 

I, 0. 849=44 I. A. 229 (P. 0.). 
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Seshaoiri Aiyer and Napier, JT. 
Amir Bi Bi — PlaintllT—Appellant. 

V. 

Arokiam andoi/igrs—Defendants—Res¬ 
pondents. 

Second .Appeal No. 1374 of 1916, Deci¬ 
ded on I6th November 1917 against de- 
cree of Disb. Judge, Salem, in Appeal Suit 
No. 56 of 1915. 

(a) Arbitration —Award—Hypothecation 
bond allotted by oral award is enforceable 
without any instrument—Ora! award is bind¬ 
ing and enforceable as oral partition— 
Transfer of Property Act does not apply to 
transfer by oral award—No writing and re¬ 
gistration is required—Transfer of Properly 
Act—Registration Act, 

A suit on a hypatbec-vtion b^nd allotted to the 
bolder by an oral award of arbitrator? passed on 
a voluntary snhralssioQ is maintainable without 
the execution of further instruments following 
on the award. An award may be oral and it is 
as binding on the parties as a written award. 
An oral award may also bo enforced as an oral 
partition which is effeotive without writing or 
registration. The Transfer of Property Act i« 
not exhaustive of all modes of transfer and does 
not deal with transfer by an award. If there is 
& transfer of property which does not come with¬ 
in the soccial modes dealt with in the‘.Act, tho 
Conditions as to writing and registration pres¬ 
cribed therein have no anplication. An oral 
award can however pass title without anv far¬ 
ther action by the parties on tany other footing, 
as, by the submission, the arbitrators are cons¬ 
tituted the pirties’agents for the purpose of 
doing such tliing> as are spocifiealiv or hr impli¬ 
cation embodiM in the terms of the submission. 

[P 1113C'2, r 1U4 C:'. P 1115C 11 
fb) ArbitrUion—Award—Award though 
oral 16 enf(irc'*able as ju-Jqnent—(Per 
jirt /Ityar, N-ipipr. J, differing.! 

Per .-Iwnr.An .awirdbv arbit¬ 

rators is as binding iu its nature as a judgment 
of Cavirt and a right of suit accrues to ft party to 
whom a b-m l is allowed by virtue of such award. 

•2 I. C. 431; Poll. 1114 q j-j 

Per N'lpier,/.—The only method by which an 
award can bo made etflc.jcious for process bv the 
Court l« by making the submission a rule of Court 
and unless this is done, and enforcement cn be 
had under the tiroeessual law. it cannot be said 
to operate as a julgment of Ciurt. Even if it i.s 
jsquivalont to a judgment for some purposes. In 
the eenso that it may have tho same effect in 
barring salts, it U not a jud/meiil in aov real 
moiningoftheword. far lossis it a decree. 10 
;lf/id.200 and 2 1.0,414. Kxpl 23 4 /I. 235. 

THnf. [P 1117 011 

K. V. Krishnasami Aii/ar (or T. M, 
Kriuhnammi Aiyar-ior Appellant. 

C. Marliiavan ^atr-~for Respondents. 
Seshaoiri Aiyar. J.- Thia is a suit 
on a hypotheoition bond. The plaintifi 
alleges that in a family settlement bet¬ 
ween herself, her mother-in-law and bro¬ 
ther-in-law the arbitrators •chosen by 

1919 M/140 & 141 


them aro allowed to have f’iven an oral 
award under which this bond and some 
otlier bonds were allotted to her share. 
The hypothecation bond wus originally 
executed to lier fatiier-iu-law. .She nowi 
sues on it. The only plea of ihedefondant 
with whicli we are ooneerne<l. relates to 
the unsustaiuability of the suit on f he 
ground that oven if tho award was true, 
as it was not (cllowod by -an execution of 
aconveyance, plaintilt is not entitled to 
maintain a suit to recover tho money due 
under the bond. Tho learned District 
Judge has accepted this plea and has dis¬ 
missed the suit, r am unable to agree' 
with him. There are twu aspects of the, 
question: one is that the award itself 
operates to vest the property in the 
plaintiff, and the other, an award not 
being one of the instruments specially 
dealt with in the Transfer of Property 
Act DO writing or registration is neces- 
sary to give validity to tho award. Upon 
the first question it may now be taken as 
settled law that an award may be oral. 
KiUa Nagabushanam v. Kula Seskacha- 
lamil), Savlappa. v. Devchand Val- 
chand (2) anl Second Appeal No. 837 of 
916 have held that an oral award is as 
binding upon the parties as a written 
award. The further question is whether' 
the award of an arbitrator is only a con¬ 
tract between the parties who submitted' 
their disputes to his dooisiou or wh6tber| 
it has the attributes of a judgment as 
well. There are no doubt dicta in oer-, 
tain cases that an award of the arbitra-, 
tors must 1)8 reg.irdel as in the nature of’ 
a contract. These are cases in which it 
was hold that tho avv.'ird can be varied' 
like a consent ju Igmont, in certain ))arti- 
culars. I do not think that these autho¬ 
rities lay down that an award has no 
greater effect than a contract of the par.; 
ties. It is true that under 'the English 
Law as pointed out by Russel on Awards 
at p. 311, 

"Au award of the aebitratorfl must lie followed 
up by execution of the iiccossiry documonts to 
give efficacy to it.” 

As .Mr. Krishnasami .Ayyar pointed 
out, an examination of the cases cited as 
authorities for this proposition does' not 
fully bear out this statement of the law. 
For example, the case of Johnson v. Wil. 

(3) was one in which a further 'act 
would have been required to give 'the va- 

(1) ‘i M. fl. 0. R. 170. ' 

(2) [19021 2G Bom. S2. 

13) [1740] 125E. R. 1166, 
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litliiy to fclie decision even if it bad been 
regarded as one passed by a Court of 
Law. 

But there are some cases which 
bear out the view enunciated. I do nob 
think that these decisions should be fol¬ 
lowed in India. In this country, deci¬ 
sions by panchayats have been accepted as 
binding long beforetheregular Courts were 
established by the British Government 
andthereisnothinginSch. 2,CivilP.C. to 
suggest that the decisions of the arbitra- 
tors are not valid until they are followed 
by the execution of the documents. Of 
course, in cases relating to specific per¬ 
formance or where one of the parties sues 
another for the enforcement of a particu¬ 
lar act. the decree of the Court would 
still leave the parties under an obligation 
to perform the directions'given in the 
Judgment of the .Court. But where a 
complete adjudication of the rights of the 
parties is given by the judgment, the 
parties are conclu led by it and it is not 
pDCumbent upon either of them to take 
[further steps unless, they be the modes 
Iprescrihed by processual law to give 
[effect to the decree of • the Court. This 
is undoubtedly the position so far as the 
judgments of the ordinary Tribunals of 
|fche country are concerned. Is the posi- 
ifcion of the arbitrators different? In my 
ppinion, the fact that the parties have 
chosen to invoke the aid of the private 
iTribunal to settle their differences should 
[not make any difference as regards the 
[efficacy of the decision come to by such 
la Tribunal. So long as the resort to such 
|a Tribunal is authorized by the law, I 
loan find no justification for not giving the 
[same finality to the pronouncement of 
/such a Tribunal as is accorded to that of 
the ordinary Tribunals. The fact that 
in submitting reference to arbitration no 
jCourt fee is paid does nob [in the least 
laffect the question. There are autbori- 
ties which support the conclusion at 
which I have arrived. In Muhammad 
Newaz Khan v. Alam Khan (4) the 
question related to the applicability of 
the principle of res judicata to awards of 
arbitrators. Tbeir Lordships of Judicial 
Committee point out that the fact that 
no application was made to make the 
award a decree of Court did not reader 
the award any the less valid. The logical 
result of this conclusion is to regard the 

(4) [1891] 18 Cal. 414=18 I. A. 37 (P. 0.). 
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award as binding in its nature as a iudg- 
ment of Court. In Sornavalli Ammal 
V. Muthayija Sastngal (5) the learned 
Judges point out that the award is nob 
simply a contract between the parties, but 
bad the effect of. conferring title upon 
them. In Jadunath Ckowdh^ry v.Kai- 
lash Chandra Bhaitacharya (6) it was 
held that the award can be pleaded in bar 
toa suit relating to the subject matter 
covered by the award. Sheo Narainv. 
Beni Madho (/) is also to the sameeffect. 
See also Krishna Panda v. Balaram 
Panda (8) and Sbbaraya Chetti v. Sada- 
sica Chetti (^). In Bhaurao Jivaji v. 
Radhabai (lO) the learned Judges, rely¬ 
ing upon the decision of the Judicial 
Committee in Muhammad Newaz Khan 
V. Alam Khan (4), came to the conclu¬ 
sion that no further instrument need be 
executed to give validity to the award of 
the arbitrators. I am prepared to follow 
this decision. As regards Talewar Singh 
V. Bahori Singh (11), the learned Judges 
themselves point out that something had 
to be done in pursuance of the decision 
of the arbitrators. It is upon that ground 
they distinguish Sornavalli Ammal v. 
Muthayya Sastrigal (5). I am therefore}* 
of opinion that by virtue of the award of 
the arbitrators the right to recover upon 
the mortgage bond accrued to the plain¬ 
tiff. 

A^s I stated at the outset, there is also 
another aspect from which the award can 
be viewed. It has been held that oral 
partitions can be enforced notwithstand¬ 
ing the fact that there is no .writingor 
registration to evidence snob a partition, 
see Thiruvengadachariar V. Banganaiha 
Aiyangar (l‘2J, Alamelu Ammal v. Balu 
Ammal (13). Latchumammal v. Oengam- 
mal (14) and Gyannessa v. Mobarakan- 
nessa (15). It was also held that an 
oral dedication of property to an ifloi is 
valid. See Pallayya v. Bamavadhanui^ 
(16). The principle of these decisions is 
that the Transfer of Property Act is no 
exhaustive of all modes of t rsnsfet *p_ 

“(fi) 119001 23 Mad. 693^ 


(6 
(7 
(8 
(9 
10 ) 
11 ) 
12J 

13) 

14) 

15) 

16) 


[19091 37 Cal. 63=21. 0. 414. 
19011 23 All. 285. 

[18961 19 Mad. 290. 


1897 
1909 
1904 
1903 
1916 
1><10 

1898 
1903' 


20 Mad. 490, 

33 Bom. 401=21. 0.481. 
26 All 497. 

13 M. L. J. 500. 

26 I. 0. 455. 

34 Mad. 72=7 I. 0. 

25 Csl. 210. 

13 M. L, J. 364. 
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if there is a transfer of property which 
would not come within tho special modes 
discussed in tho Transfer of Property 
Act, tho conditions as to writing and re 
gistration prescribed by the Act have no 
application. The mode of transfer by an 
award is not dealt with by the Transfer 
of Property Act. Consequently the de¬ 
cision of the arbitrators by which they 
are said to have given the mortgage bond 
to the present plaintiff is enforceable 
between the parties, if there is an oral 
award. In this view also plaintiff would 
have acquired a title to sue upon the 
hypothecation bond. 

For both these reasons I am of opinion 
that the judgment of the -District Judge 
must be reversed and the appeal should 
be sent back to him for disposal on the 
merits. Costs to abide the result. 

N&pier, J.^This second appeal arises 
out of the refusal of tho District Judge of 
Salem to recognize an award as passing 
title to the appellant in the suit and thus 
enabling her to sue a third party on the 
strength of it. Tho case before the Court 
was that there was an oral submission to 
arbitration by certain members of a fa¬ 
mily of their claim to various properties 
and that an oral award was given by the 
arbitrators by which, among other ar¬ 
rangements, the property in question in 
the suit was given to the appellant, aU 

though she was not a party to the 'sub. 
mission, and that the value of the pro 
perty is below Rs. 100. On these facts 
It 19 contended before us that the award 
operated to vest title in her and the con- 
tention was sought to be supported on 
twogrounds, Brst, that the award ope- 

rated as a judgment, secondly, that the 
property being under Rs 100 in value, 
the arbitrator nominated by the parties 
had authority to transfer it orally and 
this award had had that effect. 

It is undoubtedly settled law that an 
oral award is as binding between the 
parties as a written award, though the 
further question might arise whether 
even if a written awar 1 could operate as 
a judgment, an oral award would have 
the same effect. The contention that an 
award operates as a judgment and the 
further contention that qua judgment it 
can pass title is one that would have 
such far-reaching results that I think it 
necessary to ex.amiDe it carefully 

The first difficulty to be met is as to 
the effect of a judgment alone as passing 


title. Tho primary effect of a judgment 
is to give a riglit to havo the adjudication 
of the Court Oiiiholie l in ii, decree under 
S. 3J, Civil P. C. -fudgment’ is defined 
in the Civil Procedure Code as “the state¬ 
ment given by tho Judge of tho grounds 
of a de,jre0 or order.” and 1 know of no 
process by which a judgment can be 
rendered effective without a decree or 
order having been jrassed. I must assume 
therefore that when the word 'ju igment" 
is used it is intended to convey the idea 
of decree or order made by a person con¬ 
stituted by agreement of parties as a 
Court ad hoc. Assuming that this is so, 

I am unable- to see how the matter is 
carried any furtheu’. Decrees and orders 
of a Court have to be executed by the 
Court and elabora-e provisions are con¬ 
tained in tho Civil Procedure Code re. 
gulating the iiroco luro. It lias not been 
contended before us that the provisions 
of l^u-t 2 of. the Code or 0. 21 are 
applicable to awards by an arbitrator, 
and it would be a strange result that, 
whereas execution of a decree entitling a 
person to recover property has to be by 
delivery of the property specifically de. 
creed under S, 51 the award of an arbi. 
trabor should be a judgment and decree 
capable of passing property withont 
delivery. Another difficulty in the way 
of this contention is that no period of 
limitation would affect the efficacy of this 
judgment or decree. The only provisions 
in Lim. Act which touch awards are 
Arts. 45. 46 and 158. The first has a 
reference to a suit to contest an award, 
the second to a suit to recover any pro- * 
perty comprised therein and the third to 
an application to set aside an award under 

Sch. 2 , Civil P. 0. None of these Articles 
has any application. 

The next difficulty is that the Code 
expressly provides a method by which an 
award made on a reference to arbitration 
without the intervention of the Court 
may become a judgment within the mean- 
log of the Code. That is CL 21, Sch. 2 
which provides for the Court pronouncing 
judgment and a decree following. On 
such a decree execution would follow and 
limitation would apply. This is of course 
the only method by which execution can 
be procured on an award, and that being 
BO, I cannot see how an award on which 
a Court has not pronounced judgment and 
issued a decree can be a judgment capable 
of passing rights. In Krishna Pandi 
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V. Balaram Panda ('^)the learned Judges 
used the phrase 'an award duly passed 
in accordance with a submission of the 
parties is o-iuivalent toa final judgment,” 
hub that language is only used as intro¬ 
ductory to the proposition that to give 
effect to it the subsequent consent or ap¬ 
proval of neither party is required.’ I 
do not think that this dictum helps the 
appellant on this point. I am unable to 
find any other case in this Court where 
language of this sort has been used. The 
case of Jadunath Chowdharij v. Kailash 
Chandra Bhattachauja (G) was also relied 
upon. In that case an award on a private 
reference was held to be sufficient answer 
to a suit to recover property. Their 
Lordships did not however pub it on the 
ground that the award operated as a judg¬ 
ment, but on the ground that the value 
of the property being under Rs. 100, the 
provisions of Registration Act of 1908 
did not prevent title passing. The case 
reported as Sheo Narain v. Beni Madho 
(7) has also no bearing on this point and 
nothing was said in it to suggest that the 
award was a judgment. 

Reference was made to the English law 
on the subject and I agree that if autho¬ 
rity could be found in England for the 
proposition that an award on a voluntary 
reference operated as a judgment, the 
argument of the learned vakil for the ap¬ 
pellant would receive great support, for 
it must he borne in mind that under the 
English procedure a judgment is not 
merely a statement given by the Judge 
but is the formal adjudication on which 
execution arises. The authority is how¬ 
ever all the opposite way. It would be 
sufficient to refer to S. 12, Arbitration 
Act which deals with reference by con¬ 
sent out of Court, and provides that an 
award on such submission may, by leave 
of a Court or a Judge, be enforced in the 
same manner as a judgment or order to 
the same effect, a provision analogous to 
that contained in Cl. 16, Sch. 2, Civil 
P. C. It is common knowledge that the 
Courts of Law in England have in times 
past strenuously opposed the idea that the 
parties could by an agreement between 
themselves oust the jurisdiction of the 
Court. The only method by which the 
arbitration proceedings could be made in 
any way efficacious for process by the 
Court was by making the submission a 
rule of Court. When that had been done, 
the Court would., in a proper case and on 
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application made, enforce an award by 
attachment as proceedings in contempt. 
No formal execution for the recovery of 
the money or land would however issue 
even where a submission had been made 
a rule of Court, and of course far less so 
where there had been no rule. After 
the passing of the Judgments Act of 1838 
the practice began, in cases where sub- 
mission had been made a rule, of apply, 
ing after the passing of the award to the 
Court for a rule calling upon the party 
to show cause why he should not pay the 
amount of the award (vide Russell on 
Arbitration, p. 352) and on this rule exe¬ 
cution would issue. 

An old case of Owen v. Enrd (17) is 
instructive on the difference between 
awards made without a rule of Court, 
and those with. In that case there bad 
been a submission between A and B 
which had been made a rule of Court. 
The arbitration had not however pro- 
ceeded and G who was <the person really 
interested agreed with B for a second 
arbitration and they appointed an 
arbitrator. This submission was how¬ 
ever not made a rule of Court. On the 
arbitrator making the award, attaobment 
was moved against one of the parties for 
not obeying the award. But the Court 
pointed out that the submission on which 
the award had been made had not been 
made a rule of Court and stated that the 
award was a mere nullity. This pro¬ 
position may be too broad, but it is suffi¬ 
cient to dispose of any suggestion that 
such an award could operate as a judg¬ 
ment, while a modern case is indicative 
of the same idea even after the passing 
of the Arbitration Act, The cassis 
ruptcy Notice, In re (18). A party to 
an arbitration procured an order under 
S. 12. Arbitration Act that the award 

could be enforced in the same manner M 
a judgment, and then applied ® 
Registrar in Bankruptcy to issoe a n- 
kruptcy notice, he having served on 
debtor a notice requiring him to pay 
judgment-debt in accordance with 
terms of the judgment as requi^r 
S. 4, Cl. (g), Bankruptcy Act, 

Court of appeal upheld the 
refusal to do so and Vauehan WiIli*®*' 

L. J., states the law as follows. 

. ‘‘All that is done by S. 13, gw»rd th* 

to give the successful party undc^ _- 

(17) U7881 lOOE. R. 346, fr'* 

(18) L1907] 1 K. B. 478. 
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tight to enfoTco it AS if it wero a judgment. I 
bavo grave doubts whether there was any juris* 
diction to enter judgment iu this case," 

while Fletcher Moulton, L.J., says as 
follows: 

“The arbitration was one outside the Court al¬ 
together. The powers of the Court in such a 
case are defined by S. 12 of the Act which pro¬ 
vides that an award on a submission may by 
leave of the Court be enforced in the same man- 
nef But it gives no power to turn such an 
award into a judgment." 

This expression of opinion as to the 
present state of the law even after the 
passing of the Arbitration Act is conclu¬ 
sive as to the view wh;ch the English 
Courts take as to the character of an 
award made on a voluntary submission. 
For the above reasons I am satislied that 
even if an award is equivalent to a judg. 
meat for some purposes in the sense that 
it may have the same etl'cct as a judg¬ 
ment has in bearing suits, ic is not a 
judgment in any real meaning of the 
word, far less is it a decree. The next 
question is whether the award could pass 
title without any further action by the 
parties on any other footing. In my opi¬ 
nion, the appellant is entitled to succeed 
on this point, both on principle and on 
authority. The parties by their submis- 
sioc agreed to he bound by the decision 
of tlie arbitrator and constituted him 
their agent for the purpose of doing such 
tilings as are, specibcally or bv implica¬ 
tion einhodi'* 1 in the terms of tlio sub- 
mission. This iloctrine is laid down hv 
Ijorrl Ellenborough in Hunter v Iiice{l9). 
In that case an arbitiauir iw on a volun¬ 
tary submission bad awarded ttuit tiie 
tenant should deliver to the landlord 
certain hay stacked on the promisea. The 
landlord, assuming that title has passscl 
to him, brought a suit against the tenant 
for coversioii. The Court held thaf on 
the terms of the award no title passed 
and liis remedy wa^ on the award. Lord 
Ellenborongli in dolivoring the judgment 
said as follows:— 

There is a difioronce between property awar¬ 
ded to be tranaforred by the owner and proi-ertv 
which ia actually transferred by the cootrAClof 
the owner through the medium of his agent." 

We have hero, apart from the distinc¬ 
tion. the foundation of an arbitrator's 
powers namely contract and agency. 
Tliere are limitations to the exercise of 
- these powers due to the formal require¬ 
ments of the law, such as, in England, 
requirements of a conveyance by deed 
for land and in India, the provisions of 
(19) [1613] 16 East 100, 


the Transfer of Property .^cc and the 
Registration Act, but outside these limit¬ 
ations it must be hold that an arbitrator 
legally authorized can carry out the di¬ 
rections of the parties as their agent. 
Apart from principlo, there is abundant 
authority, vide Suhbaraya Chelh v..Saf/<i- 
siva Chetli (IJ) and Sornnavalh Ammal 
V. Muthayya Sastrujal (6). In this 
latter case the Court pointed out the 
same distinction as was tho basis of the 
jndgment in Hunter v. I'icc {19). The 
language is; 

“The award does not provide for the oxocutiou 
of any instruments between the parties or the 
performance of any conditions precedent to tho 
plaiotilf's eojoyment of the lend. In other 
words, the plaintiSs acquired under the award a 
complete title to the land on the date of the 
award and were entitled to take possession there¬ 
of Iroin that date,'. 

and the same view was taken in Sheo 
Narain v. Beni Madho (7). For the 
above reason I think the appeal must 
succeed. It is to be noted that it was 
onlv ascertaiued in this Court that the 
property was under the value of Rupees 
100; for the District .Judge bases his re¬ 
fusal to accept the award as conferring 
title on tho absence of a fully registered 
instrument, which have only reference to 
tho requirements of S. 54. T. P. Act. I 
agree with the order proposed by my 
learnel brother. 

S.N./R.K. Appeal allowed. 
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Sadas!v.\ Aiyau and Phillips. JJ. 

{liiiju Kumnrn) Venkata Perumal Baju 
Bahadur Va fic —Defendant—Appellant. 

V. 

Suhbaraya Pillai and of/fcrs—Plain- 
tiffs and Defendants—-Respondents. 

Appeal No 48 of 1911, Decided on 
29th August 1917, against decree of Sub- 
Judge, North Arcot, in 0. S. No. 18 of 
19U. 

(a) Impartible estate — Inalienability — 
Change of tenure—Condition of inalienabi¬ 
lity must be deemed to be removed 

Then' was uo custom in the Karvetinagar 
zamindari cither prior or subf^eqiicQt to the Per¬ 
manent Settlement whereby the /.amiodar for the 
time being wa.s prohibited from alionaliog any 
portion of the estate except for purposes enti¬ 
tling tho manager of a joint Hindu family (not the 
father) to alienate family properly. [P ill8 0 2] 

The condition of inalienability, which at¬ 
tached when the grant was made for military 
service, must be deemed to have been removed 
with the cbange'of tennie and the abolition of the 
military service at the date of the Permanent 
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Settlement, when the necessity for the sanction 
of the overlord for an alienaiion aUo Cfas“d. 

[P 1118 C 2; P 1119 0 1 ] 

(b) Impartible estate—Impartibility dees 
not enure after change of tenure. 

Inipariibility of either a raj or an estate based 
on a parti ular tenure is not linked with the 
tenure and does not enure after the alteration of 
the t-'nure. [P 1125 C 2] 

(c) Impartible estete — Permanent Settle- 
menl -Sanad—Construction of—Incidents of 
alienability held created. 

Where the sanad or fresh grant recited the 
removal of the military service and empowered 
the grantee as also his heirs and as.sigas to hold 
in perpetuity and to transfer,'without the con¬ 
sent of Government, by sale, gift or otherwise, 
his proprio’nry rii^iit in any part of the estate 
ptovid.jd iiuj tran.sfer was not repugnant to 
Hindu or ?iI;i<snlniaQ liw or the regulations of 
the G )vorai'nont: 

Hrld : (1) that the sanad created a new estate 
with the incidence of alicuabilitv for the benefit 
of the zamiudar ; (2) that no sanction of Govern- 
mout was necessary fo*- alienation : (3) that the 
absolute power of alleualion conferred was in ac¬ 
cordance witli and not repugnant fo Hiudn law. 

LP 1126 C 2; P 1127 C 1] 

(d) Impartible estate—Custom prior to ces¬ 
sion whether can be considered. 

Obiter. —Wboic there is no reservation of 
ou.stmn in the sauad or in the regulations of 
Government, it is very doubtful whether Courts 
can take into consideration any question of 
custom prior to the cession in determining whe¬ 
ther the estate is alienable or not. {Authorities 
reviewed.) [P 1127 C 1] 

(e) Civil P. C. (1882), S. 257-A—Terms of 
section are imperative. 

The terms of S. 257-.\, are imperative and any 
amount paid lo the decree-holder merely as con¬ 
sideration for his forbearance to execute the de¬ 
cree must be treated as paid towards the decree. 

tP 1121 C 2] 

(f) Contract Act (1872), S. 74—Compound 
interest at 12 per cent, per annum from date 
of default in payment is penal. 

A provision in a bond for compound interest at 
12 per cent, per annum from the date of default 
of the stipulated payment is of a penal character. 
For breach of such stipulation an award by Court 
of simple interest at 12 per cent, from the date 
of default as compensation is not unreasonable. 

[P 1122 0 1] 

^ (g) Mortgage—Consideration for execu¬ 
tion based on account settled — Mortgagor 
can plead failure of consideration owing to 
mistake in accounts. 

Where the consideration for a mortgage-bond 
is based on an account settled between the 
parties, it is open to the debtor to plead, in a 
suit based ou the mortgage, that the settled 
account is incorrect and represents a higher 
sum than was really due and that there is a 
partial failure of consideration in respect of such 
excess. If circumstances are proved which 
would entitle an obligor to go behind a settled 
account, he is equally entitled to plead that the 
consideration based on that account, has never 
been received, and a separate suit for accounts is 
unnecessary. 

It is open to a mortgagor to plead a failure of 
consideration la respect of part of the considera¬ 


tion and to contend that the mortgage is good for 
the balance. 

An attaching creditor can question the correct¬ 
ness of the .vhole account on which a mortgage 
of the attached propertyiisjfounded I.P1124 Cl, 2] 

(h) Impartible estate—Custom—Prior to or 
after cession—Karvetinagar estate—Custom, 
to have force of law, must be consciously 
followed. 

Pt-c Sadasiva Aiyar, J ,—Impartibility leads 
logically to the existence of a power of alien¬ 
ability and not to a rule of inalienability. 

The custom of impartibility and of succession 
by a single owner are incidents, attached not so 
much to the property held by a family, as to the 
law governing that particular family, i.e., the 
law of impartibility depends on the family cus¬ 
tom of .succession and not on the natnre of the 
estate. LP 1119 Cl] 

Even as regards the family custom of succes¬ 
sion. the family could revert to the ordinary law 
after the Permanent Settlement. [P1119 C 1] 

A custom, to have the force of law, must have 
been coosciously followed as a special custom at 
variance with the ordinary law Where a sup¬ 
posed custom followed the ordinary law as laid 
down by the Courts though it was wrongly as¬ 
sumed to be the ordinary law that supposed 
custom, which did not modify the understood 
general law, and which had therefore not in¬ 
dependently the force of law cannot be recsog- 
nized by the Courts as a custom having the force 
of law, even after it is established that the sup¬ 
posed ordinary law which it was alleged to have 
followed, was not the ordinary law : 22 
383 (P. C.), Disi. IP 1120 0 31 

The word “tanaka” means a mortgage 

[P 1121 C1] 

Per Napier J .—A practice that is in accord- 
ance with Uw cannot be relied oo as a costom^ 
for the essence of a custom lies in 
special usage modifying the law. 119' 0 1 

L. A. Govindaraghava 4*yrtr-“for Ap¬ 
pellant. 

T. Rangachariar —for Eespondenw* 
Sadasiva Aiyar, J. - The leesliion 
common to all these appeals is whet m 
the Karvetinagar Estate is inalisDaol® 7 
virtue of its tenure or by a oustom nn m 
which the zamindar for the time being 
prohibited from alienating any i. 

the estate, except for purposes . 

the manager of a joint Hindu fami y 1 
the father) is entitled ^ssuoh manag 
make valid alienations of »* 

property. On this question I * 

once say that I agree with the J® ® . 
to be pronounced by my learned 
As it was however argued wi^ 

nuousness and persistence by Mr. 

raghava Aiyar for the on 

it appropriate to express my J vg 
this point in my own ^ 

inalienability by virtue of the ■ 
soon as the military tenure on 

the properties were ja when tb« 

to, about 120 years ago, that is ^ 
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British Governtnenb granted the lands to 
the zfttninilar under a quite different 
itenure with express powers of alienation 
land after imposing a liability on tholands 
to be attached and sold in execution of 
'decrees passed against the grantee, the 
restraint on alienation without tlio per 
[mission of the overlord came to an ab- 
Isoluteend. The analogy of the incident 
|of irapartibility attaching to some 
■estates is absolutely misleading. Im- 
'partibility, according to the Privy Conn, 
oil decision in Sartaj Kunri v. Deoraj 
Kmri (l), leads logically to the existence 
of a power of alienability and not to a 
rule of inalienabilitv, 

Further, the custom of impartiljility 
and of succession by a single owner are 
incidents attached not so muc'i to the 
property hold by a family as to tho law 
govoruing that particular fimily. sea fjord 
Macnaghten in the Odayarpalaijam case, 
Kachi Kaliyana Rangappa Kalakka 
Tkola Udayar v. Kachi Yuva Rengappa 
Kalakka Tliola Udayar {-2). Ab p. 516 
in that case, the following passagesoccur: 

“ On the cession of the Carnatic, tho British 
Government assured the Poligars, of whom the 
Poligar of Udayar was one, that they would 
erijoy every just and ascertained civil right 
with a free exerciso of the religious institutions 
and domestic usages of their aucestors. " 

One of the domestic usages, namely, 
succession according bo rules of primo- 
geniture, was uphold in that case. In 
the case of zamindaries where succes- 
sion by primogeniture prevails, though 
that domestic usage -might have begun in 
the times when the head of the family 
was a military ruler and though that 
position had ceased at the time of the 
Permanent Settlement, the family law of 
jsuooession by primogeniture was pre. 
jsnmed to continue even afterwards. In 
'Short, it is a question of the family law of 
^succession and such law was held appli¬ 
cable even in the case of families of 
certain Mussalman zamindars; see 
Mahammad A/zal Khan v. Ohulam 
^Kasim Khan (3). It is not really a 
question of succession to a particular 
iproperty. It can never be argued that 
where portions of an impartible estate 
are alienated by a zamindar governed by 
family law of promogeniture to 

0 .^ 

608=82 I. A. 261=8 Sar. 

f 8 ) tlflOSJ 80 Cal. 848=67 P. B. 1908=801 A 
190=8 Sar. 455 (P. 0.). * 


Hindus govoi no 1 ijy tho or'iiii u y Hindu 
law succession boblio portions soiilionitcd 
is also gororuiil bv tlio 1 iw of'[)ri[iiogoni- 
ture. If tlio piMpi'io or of tlio Karvoti- 
nagar Estate was in.japalilo by the custom 
of his family from alimu'.iiu' or i)in ling 
by his debts any part thoroof beyond 
his own lifofcimo, oxccjjl, under (dreum- 
stances which would oniiMo the muri!'- 
ing meml) 0 r of a joint family t'j do so, 
the enaclmonb of S. 1 (l), imparlihle 
Estates Act, was superiluo'is 'O far as 
this estate was concerned. Thai, the 
law of impxrtibility depends on the 
f.amily custom of succession and not on 
the nature of the est.ite is aUo clear from 
the case in Durgadnl Singh v. Ramesk- 
war Singh (i), which related to certain 
properties tiiven bo junior moinlicrs of a 
zamiudari family for fdiidr maintenance. 
It was hold in that ciso that it was 
proved that the family custom of 
primogeniture an I impirtibility governed 
the succession to those properties also. 
(See pp. 952 to 954 of 36 Cal.) As re¬ 
marked by thateminent Judge (West, J.,) 
[See pp. 272—73 of Bliau Nanaji Utpat 
V Siuidrabai (5)). 

“ Iq .a good many cases, tbe question of family 
custom has boen mixed up with that of the sup* 
posed impartible character of a raj or principality 
and this has p^rbapi led to some little confusion 
in particular instances, but a carcfulexamina- 
tion of the cases will show that the special law 
of descent has usually beeu put by tbe Privy 
Council, as in tbe case of Seelkiilo Deb Burmon» 

V. Deerchunder Thakoor ( 6 ) on tbe ground of 
ancient family custom whether tbe property was 
a raj or not. " 

There are other cases like that of Gir- 
dharecSingw Koolahut Sing{l], in which 
the fact-bhat bheesbite was a raj was held 
not to involve the consequence that it 
was indivisible under a special law of 
inheritance applioablei to lhat species of 
property: and generally it may be said 
that it is the family custom of descent, 
which, for juridical purposes, gives the 
property the character of a raj and not 
anything in the estate itself, which de¬ 
termines the rights of pretenders to it. 

In a case in 7 Beng. S. D. A. R. 195 it 
was ruled that on a property which had 
descended in one family, according to a 
rule of primogeniture, undivided passing 
to another family in which no special 
rule prevailed, it became partible aocor- 
(4) U9101 36 Cal. 943=4 I. 0. ‘2=36 I. A. 176 

(P. 0.). 

(6) U874] 11 B. H. 0. B. 249. 

(6) ll'*67) 12 M. I. A. 628=12W. B. 2l(P. 0.). 

(7) 11887] 2 M. I. A. 344=6 W. B. 1 (P. 0.). 
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din^ to the ordinary law. Thus viewed, 
<ill [lie niuiierous cases of i)roperfcy re¬ 
garded as impartible because “partaking 
of the nature of a raj” are instances of 
ihe el’i'ect which the highest Court has 
given to family customs diverging from 
and therefore in a sense “repugnant or 
antagonistic to the general law.” The 
prevalence in any part of India of the 
special course of descent in a family, 
diliering from the ordinary course of des¬ 
cent, in that place, of the property of 
people of that class or race, stands on the 
footing of usage or custom of the family, 
Soorendranath Roy v. Mt. Heeramonee 
Uurmoneah (8). In Rajkishen Sing v. 
Ramjoy Surma Mozoomdar (li) the fol¬ 
lowing observations occur at p. 191; 

“Iij thH present case the estate was 'held 
directly from the (Government, there being no 
inteimediate lord. And it appears to their Lord¬ 
ships that, upon this setllament, any incidents 
of the old tenure, as a military jagir, requiring 
the render of services, if any such ever existed, 
wore, as conditions of tenure, impliedly at an 
end; and that the zamindari. so far as relates to 
tenure, was thencefortli held under tho Govern¬ 
ment as an ordinary /ainiudari free from any 
such conditions. The settlement would not how¬ 
ever of itself have operated to destroy a family 
usage regulating the manner of descent. . ,. ' It 
would not of itself affect an existing family cus¬ 
tom.” 

At p. 195. their Lordships say that 
everi the custom of impartibility could 
without any violation of law, be put an 
end to by the conduct of the members of 
tlio family after tlic Permanent Settle¬ 
ment. They say: 

“Their Lordships cannot find any principle or 
authority for holding that in point of law a 
manner of descent of an ordinary estate, depen¬ 
ding solely on family usage, may not be discon¬ 
tinued, so as to let in the ordinary law of suc¬ 
cession. Such family usages are in their nature 
different from a territorial custom, which is the 
lex loci binding all persons within the local 
limits in which it prevails.” 

These passages show that even as re¬ 
gards tho family usage of succession by 
primogeniture, the family could revert 
to the ordinary law after tlie Permanent 
Settlement As regards the question of 
inalienability without the Sovereign’s 
sanction in case of military tenures, the 
reason for the restricted ownership ceas¬ 
ing as soon as the military service is dis¬ 
pensed with, the ordinary law governing 
impartible estates, involving the right 
of the holder of that estate to alienate 
at his pleasure (which follows from there 
being no co-parcenary rights vested in 

~8) U867] 12 M. I. A, 8l=l0 W. R. 85 (P.C ) 

9) [1876] 1 Cal. 186=19 W. R. 8 (P. 0.). 


the other members of the family, become* 
at once applicable. In the Pittapuram. 
case, Sri Raja Rao Venkata Surya Ma. 
hipati Rama Krishna Rao Bahadur v.. 
Court of Wards (10), Mr. Mayne tried’ 
his best to argue that in the Madras 
Presidency, there was a special custom 
governing the impartible estates which 
were once held by military rules, which 
custom attached the incident of inaliena¬ 
bility to those estates (except for purposes 
for which the Mitakshara family manager 
is entitled to alienate). Their Lordships 
however without even calling upon the 
respondent’s Counsel, went through all 
the cases in Madras from the earliest case 
ir\ Raja Row Vaiicata Niladry Bow v. 
Vutchavoy Venoatapautty Bow (ll) and 
decided against the custom. It was very 
soon after this decision that the first tem¬ 
porary Act that preceded the Madras Im¬ 
partible Estates Act was enacted. The 
evidence in this case, in my opinion does 
not establish any custom of inalienability 
but indicates, on tho other hand, that 
the ordinary law which vests the power 


4 ^ 

alienation in the zamindar for the time 
ling was followed by each successive 
Linindar, though the son or the brother 

a zamindar sometimes claimed that the 
'dinary Mitakshara law applied to the 
itate. He never suggested that any 
istom which was against the ordinary 
w as understood by him applied to the 
imindars. Their Lordships of t e 
rivy Council say at p. 396 that where a 
ipposed custom has followed the oral- 
iry law as laid down by the ®' 
lough it was wrongly assumed to be 
.•idinary law, that supposed 
hich did not modify the unders 
meral law and which had therefore n 
idependently the force of law, . J 
jcognized by Courts, as a custom a , 
le force of law, even after it is 
iished that the supposed 
hich it was alleged to have 
as not the ordinary law. I j 

jree with the lower Court and ' 
arned brother that there waa no 
: anv family usgage havme, .igfedj 

douslv followed which was oonBid^l^l 
) be a special custom at van 
le ordinary Hindu law. , qo 

As regards the ^ 

X. 7 series in which the word 

used, Ay ling. J-i ^ 

10) [1899] 22 Mad. ^3=26^- 
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Thotapalli v. Sasanapiiri Dali Sethi 

(12) that 

“Exhibit A war iatcudcd by tho partips to 
creato a simplo luortgago, I find no doubt wbat- 
ever. The word "TAuaba” •which is twico used 
in the operative portion of the document is tomv 
'mind conclusive. Tho learned District Judge 
says the word “Tanaka" is always u.sed to dcuotc 
a mortgage." “In Brown's Telugu Dictionary 
|tbe only meanings given to tho word “Tanaka" 
are (1) a mortgage, (2) an assignment of land re¬ 
venue, the latter meaning being obviously iuap* 
plicable in the present case." 

In Patte Muhamadv. Sheikh Davood 

(13) Spencer and Kumaraswarui Sas- 
tri, JJ., interpret the word “Tanaka" 
occurring in the document in that case 
as mortgage. The interpretation sought 
to he put upon that word by Mr. Govinda- 
raghava Aiyar when it occurs in Ex. 7 
series, namely, that it meant only an as¬ 
signment of revenue and not a mortgage, 
Icannot therefore be sustained. Far from 
these documents supporting the learned 
vakil's argument that the zamindar was 
disinclined to execute deeds of alienation 
intended to last beyond his lifetime, they 
support the conclusion that he treated 
the lands in his estate as his absolute 
property to be alienated according to his 
pleasure. 

The learned vakil next relied strongly 
on the decision in the Ainuiayunayakanur 
case, Sivdsubramania Naicker v. Krishn- 
ammal (14). Even if certain observa¬ 
tions of that decision have not got to be 
reconsidered in the light of the Privy 
Council decision in Sri Raja liao 
Venkata Surya Mahipah Hama Krishna 
Bao Bahadur v. Court of Wards (10) the 
rule of succession applicable to that 
zaiiiindar was a quite exceptional one, 
namely, Dayathipattam, and the evidence 
let in in that case to show the nature of 
the estate held by each succeeding zainin- 
dar was also of a very special character. 
The conclusion of fact arrived at in that 
case, in whicli tho succession was not 
succession governed by the ordinary rule 
of primogenitnre and where the ovidonoe 
showed that each succeeding zamindar 
expressly admitted that his Dayadees 
were co-parceners with him cannot govern 
the-consideratioD of the evidence in this 
case. Having thus dealt with the point 
common to all these cases, I shall now 
deal with the other particular questions 
arising in the appeals. 

(12) A. I. B. 1U14 Mad. 306=22 I. C. 524. 

(18) U910] 89 Mad. 1010=30 I, 0. 669. 

' (14) [1819] 18 Mad. 267. 


Appeuf. No. 173o/'1910. In the suit 
out of which this appeal has arisen, de- 
fennant 1 contends that tho mortgage deed 
sued, on has not been su|>ported by con- 
sideration in res|)Bct of five of tho items 
of consideration mentioned therein. The 
first of these items is a sum of Rupees, 
6,617-6-5,duo to plaintiffs 1 and 29' father 
under a decree in Original liuit No. 1 of 
1885 on the die of the District Court of 
North Arcot, which was passeil against 
the zamindar. The amountof the decree 
debt was Rs. 6,5&1.0 10 on the datoof 
the decree (25th February 1885), the 
decree providing for subsequent interest. 
About seven months before the date of 
the mortgage sued on (l4th November 
1890) the receipt Ex. 6 I9tli February 
1890) for Rs. 2,500 was filed in Court 
by the decree-holder. This sum of 
Rs. 2,500 covered a sum of Rs. 2,000 
agreed to bo paid to tlie decree holder for 
the forhearauco shown by him in not pro. 
Deeding with the execution of the decree 
on a former occasion, that agreement not 
having had the Court’s sanction. S. 257 

(.A) of the old Civil P. C. was as follows : 

“Every agreemeut to give time for the satis¬ 
faction of a judgment-debt shall bo void, unless 
it is made for consideration and with the sanc¬ 
tion of the Courts which passed the decree and 
such Court deems the consideration to be under 
the circumstances reasonable." 

"Any sum paid in contravention of the pro¬ 
visions of this section shall he applied to the 
satislactiou of the judguieut debt.” 

I think these are imi)erative provisions 
and Rs. 2,000 which have been admittedly 
paid under an agreement as considevabion 
lor grant of time (see Exs. 5 and 6} ought 
to bo treated as paid towa rds tho decree. 
Out of the sum of Us. 6.617-f).5 therefore 
mentioned in Ex A, the sum of Ks. 2,000 
and interest thereon at six jjor cent, per 
annum from date of Ex. 6 (i'Jth February 
1890) till date of suit bond (llth November 
1890) should be deducted in defendants’ 
favour: see also Venkata Subramania 
Ayyar v. Koran Hannan Ahmod (15). 
The mortgage document is, however good 
security for the balance of the decree 
amount: see Tnumal liaju v. Pandla 
Mulhial Naidu (16). The objections as 
bo the other four items were not seriously 
argued and I agree with the District Judge 
that those objections cannot be sustained. 
It was next objected to the decree as drawn 
up in the lower Court that even simple 
interest at 12 per cent, per annum from 

(16) L1903] 26 Mad. 19. “ 

(16) [1691] 86 Mod. 114=9 I, 0. 289. 
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fche (1 ito of flefaiilt mentioned in Ex. A is 
a jienal r ite, the :,rif»inal rate being six 
per cent. Th^ provision in Ex. A for 
compound interest at 12 per cent from 
,the date of default is no doubt of a penal 
character, liut I think the lower Court 
was justified in giving 12 per cent, simple 
interest from thedate of default as reason¬ 
able compensation for the breach of the 
contract to pay on the due date. Fjastly 
it was contended that the decree drawn 
up by the lower Court was wrong in form 
and might be construed as making cle- 
fendfiTil 1 liable personally at once for the 
decreeainoniit, as it begins hysaying that; 

■‘The Court doth order and dccrco that the de¬ 
fendants do pay plaintiffs,” etc. 

Itliink thedecreeoughttohave followed 
the Fcrni No.-1, Appx, D, Civil P. C. 
The decree will he modiSed accordingly. 
I must hero state thattbo llth and I2th 
grounds in the memorandum of appeal, 
namely, that the District Judge ought not 
to have excluded the time during which 
the estate was under the Court of Wards 
in calculating the period of limitation (as 
regards the right to a decree for sale) and 
that the mortgage document has not been 
proved, were not argued before us, and 
very properly, seeing that there is nothing 
in those contentions. In the result, the 
appeal is partially allowed, the amount 
duo to thoplaintifl's heingcalculated after 
deducting Rs. 2,000 and interst thereon 
at 6 per cent, for about nine months from 
the sum mentioned as principal in Ex. A. 
As this is only a slight modification of the 
lower Court’s decree and as the mortgagee 
cannot be said to be guilty of dishonesty 
in claiming the whole sum mentioned in 
Ex. A. I would order the appellant who 
failed on the principal contention as to 
“inalienability” to pay the respondents’ 
costs in this appeal, which can also be 
added to the mortgageamount. The con¬ 
sideration of the question whether the 
plaintiff would be entitled to a remedy 
against other properties if, under 01 (3) 
of Form No. 4, an application is made on 
the sale of mortgaged properties, is pre¬ 
mature and we express no opinion on it. 

Appeal No. 182 of 1910.—The only 
question argued when this appeal came 
up before this Court after submission of 
findings is that the decree is not in proper 
form and might be construed as making 
defendant 1 personally liable in the first 
instance. Let the decree be drawn up in 
proper form as directed in the connected 


Appeal No. 173 of 1910, The appellant 
will pay the plaintiffs’costs of theappeal. 

Appeal No. 311 of 1914.—The suit 
out of which this appeal has arisen 
brought (by the sons of theuso- 


was 


fructuary mortgagee who obtained the 
mortgage document Ex. U from the 
then Zaraindar of Karvefcinagar) to esta- 
blish the plaintiffs’ right to enjoy the 
villages mentioned in item No. 1 of the 
plaint schedule (includingthe forests and 
jungles in those villages) as part of the 
property usufruebuavily mortgaged under 
Ex. N and for a permanent injunction 
against the defendants, of whom the- 
principal defendant is defendaut 5 (the 
minor Zamindar of Karvetinagar), from 
interfering with the plaintiffs’ enjoy¬ 
ment of the forest and jangles and of the 
produce therefrom and for other minor 
reliefs. The special defence raised inthU 
case is that the poramboke wastes and 
the forest attached to the villages of Pil- 
laiyarkuppam and Kannikapuram were 
excluded from the usufructuary mortgage, 
that the forests and porambokes were not 
put in possession of the mortgagee (the 
plaintiffs’ father) and that they have 
been all along in the enjoyment of the 
zamindar. Ex. U mortgages about one 
hundred villages and it begins by saying 
that for the sum of Rs. 25,000 odd, the 
said one hundred villages with the ham¬ 
lets, tanks, Kasams, channels, fruit tr^ 
garden, forests, forest porambokes, road 
cess, etc., income, mountain and nionn- 
tain leases are secured. Then it wy 
that ninety-two villages of the one Qo 
dred villages are secured without 
sion, while the remaining eight vi ag 

(including the two villages in ^ 
are mortgaged usufructuarily. . ° » 

latter half of the document (whmb. 
might say, has not been transla 

printed for our use) the JjujQi, 

villages are mentioned but the ® . 

found in the first part, namely, . 
forest produce, etc,, are not ^ 

was therefore argued thit tb® ^ 
and forest produce were 
excluded from the unable 

by the mortgagee. I fin^ “Lflcially ^ 
to accept this argument; 
it is expressly stated m th® 
that the mortgagee was to enj^ 

income realisable viUag®® 

villages, which include to® . tug lower 
in dispute. I also agree wi 
Court that the evidence m tne 
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blisheg that thongh the zamindar tried 
to let to others the produce of the forests 
in these two villages himself (the income 
from the said vill igeg being comparative¬ 
ly trifling, the mortgagee was able to 
secure his possession of the produce by 
himself letting it to his own licensees. 
The lower Court’s decree declaring the 
plaintiffs’ right and securing future pos¬ 
session by injunction and granting the 
small amount of damages cl'imed was 
therefore right and this appeal is dis¬ 
missed with costs. 

Appeal No. ;i56 of I9l3. 

Defendant 1 (the minor zamindar ) 
13 the appellant in this case. The only 
ground argued in this case was I4th 
ground besides, of course, tlio common 
ground of inalienability. That Mtli 
ground is as fnliows: 

Aclniitteclly thfre beiug no personal liability 
lor tho payment of the amount found due, the 
decree directing that the defendants do pay 

toe plaintiffs the amount decreed is not sus¬ 
tainable in law ’’ 

For reasons given in Appeals Nos. 1/3 
and 182 of 1910, I would order the decree 
to he drawn up in the correct form, and 
It being admitted in this case that the 
personal liability is barred. Cl. 3 of form 
No. 4, App. D, need not be repro¬ 
duced in the decree in this case. The 
appellant will bear his own costs in the 
appeal and the respondents will add their 
costs to the mortgage amount. 

Appeal No. 46 of 1914. 

The suit out of which this appeal has 
arisen was brought on a mortgage docu¬ 
ment marked as Ex. FF on remand and 
18 d^ed 8th June 1894 and was executed 
by the then zamindar in favour of G. 
Gurusawmayya and E. Saravana Pillai 

who were employed under him as Zamin ’ 
dan servants and agents (manager and 
deputy manager of the Zamindar). In 
order to protect himself from his ore- 
a'tors, the zamindar had executed a no- 
minal leaeeof about 106 villages in favour 
of these two mortgagees in January 1890 
nuder Ex. 24. The lease was a purely 
benarai transaction and the nominal les^ 

ch ef officers who had. as such, to make 

collections from the tenants cultivating 

to pay the 

r«i8houeh of Es. 12.000 to GovLnment 
and to account to the zamindari for the 
balance In order to keep up the appear¬ 
ance of a reallease, these agents had 
sometimes to pay the peishouah 7l 


1 Es. 12,000 due to Government even he. 
i fore collections to that extent hud I'een 
made and to recoup theinsolves out of 
the collections afterwards mado. The 
mortgage document sued on (Mx. FF)wns 
executed for Rs. .01.7()3-12-11. Out of 
this amount, T fmd from tlio uccourt 
statement Ex. 25 that Rs 16,511-15-1 
vpere connected with this nominal 
transaction. Out of that sum Ruriees 
16,544-1-1 again, Rs. 13,47.-!-5.1) afi|iear 
to bo the principal amount alleged to l»e 
due on the accounts as I'etv.ecn the 
zamindar and liis agents in rcsfiect of 
tho management of tiie 106 villages (see 
|). 20:4 of Ihe jirinied puper). the rc-main- 
ing ils. 3,366-9-4 being charged as inte¬ 
rest. The zuinindur (defendant 2 in this 
suit) contended in his written statement, 
par.a. ?, as follows: 

■‘fhe said^Oimi<;uvm;ivy.\ :i:id I'iliii 

occupied ti'iiicinry position towards liio Ute 
Kajih nomuur.aj,i B.iiiiiQiir in respect of the 
said Icaso of ICij vilLi^es and tbo amoual- re¬ 
alised thereunder. Tiii.-; defendint submiis lli.it 
the suit mortg.'ige-deed was executed on the basis 
of the .accounts outstanding between the said 
Raja Bommaraja Bahadur Varu and the said 
Gurusawmayya and Saravana Pillai. Jf only 
the true state of accounts had been disclosed to 
the said Raja Bommaraja Bahadur ioclusivo of 
those relatiug to the said lease, as it was their 
duty to have done, the amount payable, if any at 
all would have been considerably less than the a 
amount for which the mortgage-deed was exe¬ 
cuted and to the extent of this difference, as 
shown in the schedule hereto the mortgage-deed 
bad no consideration. 

On this plea, the question was raised 
generally whether the suit mortgage-deed 
was not supportel by consideration. The 
zamindar’s contention was that far from 
Rs. 13,000 principal plus Rs. 3,000 odd 
(intdredt), total Rs. 16,000 0 (^d, having 
been due on the date of Ex. FF to the 
two mortgagees, on a calculation of re¬ 
ceipts and expenditure relating to the 
106 villages. Rs. 38.641 9-0 would be 
found to have been then due by the said 
agents to the Rajah in the matter of the 
receipts from the above ijava villages 
which the agent failed to account to the 

zamindar and that there was therefore 
want of consideration for the plaint 
mortgage-deed to the extent of the Rupees 
16,000 odd entered in the statement 
Ex. 25, which was the basis of Ex. PP. 
Though in the written statement it is 
contended that the whole of the differ¬ 
ence of Rs. 50,000 odd between the 
statement of accounts in Ex. 25 and the 
statement of aoooants attached to the 
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statement should be deducted 
irom ! he consideration of Ex. FF, it is 
quite clear that defendant 2 could attack 
the consideration for the mortgage deed 
only in respect of the Rs. 16,000 odd 
mentioned in it as part of its considera¬ 
tion. 

The learned Subordinate Judge refused 
to go into this question of partial failure 
of consideration on the ground that if 
complete and true accounts had not been 
rendered by the mortgagees on the date 
Ex. FF in the matter of the ijara trans¬ 
action, that was a separate transaction, 
that a separate suit for account should 
be brought by defendant 2 and that he 
could not be allowed to raise it as a de¬ 
fence to the suit on the mortgage bond 
Ex. FF. 1 am unable to accept as sound 
the above reasoning of the learned Sub¬ 
ordinate Judge. Hero were two confi¬ 
dential agents obtaining a mortgage-deed 
from their principal not only for amounts 
due to them on other loan transactions 
hut also on account of a debt of Rupees 
16,000 odd alleged to be due to them 
for principal and interest in the matter 
of their management of 106 villages 
nominally leased to them. They were 
in a fiduciary position with regard to all 
suras of money received by them from 
the estate and were bound to render ac- 
coimts. If they falsely represented that 
on the balance of tlio account the sum of 
Rs. 16,000 %vas due to them, then the 
zamindar would bo entitled to have the 
account re-opened in a suit against them. 
Does the fact tliab the amount has be¬ 
come the consideration for a mortgage 
prevent the raising of this defence in a 
suit by the mortgagees? There is no 
doubt that it is open to a mortgagor to 
show that there has been an actual 
failure of consideration in respect of part 
of the consideration and that the mort- 
,gage is good for the balance : Chinnayya 
Bawuton wChidombaram Chetti {I7)and 
Tirumal liaju v. Pondla MtUhialNaidu 
(16). It is also clear that an attaching 
creditor can question the correctness of 
the wliole account on which a mortgage 
of the attached property is founded : vide 
Rajani Kumar Dass v. Gaur KisJiore 
Shaha (18). There seems to be therefore 
no ijrinoiple which gives the consider¬ 
ation for a mortgage a position any higher 
than that of an ordinary bond debt, the 

(17) U878] 2 Mad, 212. 

(18) [1910] 35 Oal. 1051. 


transfer of interest being by way of secu¬ 
rity only. It follows therefore that ifi 
circumstances are proved which would 
entitle an obligor to go behind a settled 
account, he is equally entitled to plead 
that the consideration based on that ac- 
count has never been received. The lower 
Court ought therefore to have allowed 
evidence to be adduced on the question 
of failure of consideration for Ex. FF in 
respect of this Rs. 16,000 odd ; and is 
now directed to take evidence adduced on 
both sides on this question and submit 
its finding within four months from the- 
receipt of records. Ten days will be al¬ 
lowed for filing objections. 

Napier, J. —These are appeals in Ori¬ 
ginal Suits Nos. 34 of 1907 and 12 of 
1908 in the District Court of North Arcofc 
ani Original Suit No. 18 of 19U, Ori¬ 
ginal Suit No. 86 of 1911 and Original 
Suit No. 95 of 1911 in the Court of the 
Subordinate Judge of North Arcot. Ap¬ 
peals Nos. 173 and 182 of 1910 come- 
before us on return of finding ; the other 


tree are heard now for the first time- 
he issue on which the finding was called 
r is the same as one of the issues framed 

1 the other three suits and it is with 

lat issue that I propose to deal. The 
sue is as follows : Whether the Kar- 
)tinagar estate is inalienable by virtue 
its tenure or the custom pleaded. The 
isbora pleaded is as follows: 

‘‘Inalienability except for purpo«?/" „ 
:e manager of a joint Hindu fannly 
cli manager, alienate joint fspily pwp®y' 

With regard to the tenure there is no 
ispute. The zamindar was originally 
)mi.independent Poligar holding eni 
artible raj on the terms of , 

□nual tribute to the Nawab of 
od supplying a military force. 

i no doubt that the 
ally a petty chieftain who 
nproved his position, so hie j 

ifferent to that of other classee^^^ 

amindars who were in many jp 

ax collectors for the 
he year 1792 the East Indw ^ of 
ook over the control of the do 
he Poligars of earlier 

nd Bommarajapalayaro, v 

-of Karvetinagar), from t ^ 

■ treaty with ;-.dependent 

,ty of 1801 these ftetri' 
fdoms became merged in -d 

r, losing their quality ° ‘ auniO' 

r in 1802 the Poligare beoamt 



1919 


Venkata Perumal v. Subbaraya (^^apier. T.) 


Madras U25 


dars and sanads were issued to them. 
Tlie history of these proceedings and the 
nature of tlie settlement made at that 
time has been fully explained in Appeal 
No. 02 of 1913 reported as Secretarij of 
^tate y. Rajah of Venkatagiri (19). It 
is sutficient to say that tlie settlement 
was based on the commutation of service 
and military tribute and not on the re¬ 
venue of the raj and that the sanad 
shows material divergence from the ordi¬ 
nary sanid in consequence. 

.Mr, Govindaraghava Aiyar, who repre- 
sents the present zamindar in all these 
suits, admits that there was, during the 
period when the Poligar was semi-inde- 
pendent under the Naw’ab, a condition 
arising out of the tenure winch forbade 
alienation either of the w’hole or any part 
of the raj without the sanction of the 
Nawab, the overlord. But he contends 
that there was in addition a custom of 
inalienability as pleaded and that that 
custom remained in existence after the 
treaty of 1801 and after the Permanent 
Settlement of 1802 and has continued to 
the present time. He seeks to fortify 
his argument as to the possibility of the 
existence of the custem concurrent with 


the inalienability owing to tenure by th 
analogy of the custom on which imparti 
biliby is based. And he has invited ou 
attention to a long series of cases whicl 
he contends, support the proposition tha 
impartibility of either a raj or an estat 
is linked with tho tenure and enure 
after the alteration of the tenure. H 
has accordingly examined the decisions i 
Naragunty Lutchmeedavamuh v. 
gamaNaidoo{^0), Katama Natchmr \ 
Rajah of Shivagiinya ( 21 ). Bahoo Bee 
PeHabSahee V. Maharajah Rajende 
Pratab Sahee ( 22 ), Collector of Trichino 
^iy y.Lekkamani, Oolgappa GhcUy v 

( 23 ). Malta Vaduga 
nadha Tevarv. Dora Singa Tevar m] 
-MaUtkarjanay. Durga (25). Udayar 

Rangappi 

ffakkaTholaOdayar v. Kachi Kal 
vana Rangappa Kalakka Tkola Udaya, 

P- C. 30= 

IP.C') 826=19 E. R. 6e( 

as 197? V* 15 (P. c.). 

m tlMo I 282=21 w. R. 358 (P. 0.). 

U8W1)8 Mad. 230=8 I. A. 99=4 Sar. 2.3‘ 

. <a«) tiejni] 13 Mad. 406=171 A. 131 (P. C.) 


(26), The Raninail case (27); TheUdaijar. 
palayam case (2); Ram Nundiin Si 7 ujh 
V. Jaiiki hoer (2’'^) anil Maliamynud 
Ajzal Khan v. Ghulum Kasim Khan (3), 
quoting the passages wiiich ho relies on 
for his contentions. On the other side 
it is contented by Mi. Raogaclnri that 
impartibility arise? out of a family cus- 
tom as to succession, not out of tenure, 
and tliat therefore tlie ciistoiri of iniparti-| 
bility may well continue after the ch mge' 
of teuure, hut that the [)rohibition' 
against alienation without the sanction' 
of the overlord arises solely out of the 
tenure, that no family custom could have 
existed side by side with that prohibi 
tion and that when the prohibition was 
remove! the ordinary right of alienation! 
came into existence. 

I do not think it necessary to o.xairtine 
the accuracy of these alternate conten- 
tions, because undoubtedly Mr. Govind¬ 
araghava Aiyar has been unable to prove 
the existence of any such custom prior to 
the cession by any evidence whatsoever. 
We must begin to seek this custom in 
the history of the dealings with this 
estate by the zamindar after the date of 
the Permanent Settlement. Now it is 
perfectly obvious why the claim of cus¬ 
tom is put forward in the form which 
Mr. Govindaraghava Aiyar contends for. 
It is well known that prior to the deci- 
sion of the Privy Counil in Sartaj Kuari 
v. Deoraj Kuari (l), the view was taken 
in the Courts of this Presidency that 
after tho Permanent Settlement these 
impartible estates were inalienable ex¬ 
cept for certain purposes. The basis of 
this doctrino has shifted during the his- 
tory of decisions, a fact which w.ag pointed 
out aud relied on by the Privy Council 
in the Pittapur case Sri Raja Rao Ven- 
kata Surya Mahipati Rama Krishna 
Ran Bahadur v. Court of Wards (10), 
when the Board tinallv negatived the 
decision in contention. Undoubtedly, the 
decision Saria; ^Marf v, Deoraj Kuari 
(1) was unwelcome to tho Courts of this 
Presidency and an attempt was made in 
Court of Wards v. Ve^ikata Surya Mahi. 
pati Ramakrishna Rao (29) before the 
High Court and in Sri Raja Rao Venkata 
Surya Mahipati Rama Krishna Rao 
B ahad u r v. Court of Wards (lO) hefore 

(26) [1901! 24 Mad. 562. 

127) 19011 24 Mad. Cl3n. - 

(28) 19021 29 Oal. 828=29 1. A. 178.(P. 0.; 

(29) 1897] 20 Mad. 167 
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the i’vivy CoUDcil, to difi'erentiatatbeim. 
parrihlfl c.uates iu this Presidency from 
those ^overacd by the decision on Sartaj 
Kuan V. Dcoraj Kuari (l) on the ground 
of :i territol i-il custom. That plea failed 
and in consequence the Legislature in¬ 
tervened ^Yilh the Impartible Estates 
Act, ‘2 of 19C4. Now the attempt is 
renewed on the basis of the family cus¬ 
tom pleaded here based on the language 
used b> their Lordships in Sartaj Kuari 
V. DenrnjKuari (l): 

"TLo inaliocability of the estate depends upon 
custom which must bo proved, or, it may be in 
some cases, i:pon the nature of the tenure”. 

Mr. Govindaraghava Aiyar has argued 
that the Permanent Settlement was not 
intended to alter the tenure or the cus¬ 
toms as Government were nob seeking 
revenue bub only seeking to disarm the 
Poligars, and he relies on the decisions in 
Baloo Beer Pertab Sahee v. Maharajah 
Rajender Pertab Sahee (22). The Uda. 
yarpalayam case, Kachi Yuva Rang- 
appa Kalakka Thola Udayar v. Kachi 
Kalyana Ranaappa Kalakka Thola 
Udayar (26) and The Udayarapalayam 
case (2) for the propsibion that although 

it was undoubtedly open to the British 

Government to make any alteration it 
chese in the nature of the tenure it must 
be shown affirmatively that they inten¬ 
ded to do so at the time. It may be 
doubted Whether this proposition is 
an accurate statement of tbs law since 
the decision of the Privy Council 
in Secretary of State v. Bai Raj- 
bai (30b It is there held that the 
conditions of the tenure prior to 
cession cannot be presumed to have con¬ 
tinued and that it rested on the claimant 
to show that the manner in which the 
estate has been treated by the British 
Government indicated that Government 
intended to preserve the prior incidents: 
vide Second Appeal No. 210 of 1911, 
But even if this proposition is sound, it 
is difficult to see how it could help the 
mortgagor. We are referred to the sanad 
Ex. 2(a) and it is argued that Art. 7 
only relieved the zamindar of a disability 
but did not otherwise alter the tenure. 
The tenure was however in fact altered! 
the military service, the foundation of 
the tenure, being dispensed with, and as 
there is no evidence of a custom of in- 
alienability other than that arising out 

(SO) A. I. R. 1915 P. 0. 59=30 1.0.803=49 
I. A. 229=39 Bom. 625 (P, 0.) 


of the tenure there is no material on 

which a Court could decide that the al 
leged cus^tom continued. It is contended 
by Mr. Ringachary that the sanad shows 
cleirly that the condition of inalienabr. 
lity was removed and intentionally re! 
moved, because its rationale had ceased 
with the abolition of the service. As 

put by my learned brother in the course 
of the argument: 

“The raj was inalienable withont the sanction 

of the Ruling Power. By the sanad the sanction 
was given." 

The sanad recites the removal of the 
inilitary service, the obligation to fur¬ 
nish troops and maintain forts and gar¬ 
risons, and the commutation of that duty 
for an equivalent to be paid in money. 
Art. 7 reads as follows: 

You shall be at full liberty to transfer 
without the previous'consent of Government, or 
of any other authority to whomsoever you may 
think proper either by sale, gift or otherwise 
your proprietary right in the whole or any part 
of your zamindari and such transfers shall be 
valid provided th^t they be not repugnant to the 
^lahomedao or Hindu laws or to tbeBegula* 
tions of the British Government.” 

Article 8: 

“Your zamindari will be liable to be sold 
either whole or in part in satisfaction of a de¬ 
cree of Court.” 

Article 10: 

“Although you will have free right and liberty 
to transfer by sale gift, or otherwise any part of 
your zamindari not repugnant tothelUgnli' 
tions of Government, yet it shall not be com* 
petent for you to form any part of yonr land 
into a separate estate unless the public 
ment amounts to the annual sum ofBs.ow 
star pagodas.'* 

Mr. Eangachariar contends that thew 

articles indicate the removal of the 
necessity for sanction. Mr. Govmd^ 
raghava Aiyar argues contra that we 

words in Art. 7, being 

tion of para. 8 ot the Begolation and 

ing inserted in sanads to all zamindarti 

cannot have special reference to toe bm 

tion and he calls in aid the 

Art. 2, where it is stated tbetthem 

tary service is commuted for en eg 

lent to be paid in money 

your posterity.” With regard *1 

Govindaraghava Aiyar's first^ con e^nJ 

it may be that in other j -ot 

with in identical l®DgQage there ^ 
been a prohibition . . tjut 

without sanction, hot in words- 

cannot limit, the effect of 

A. « M 


was tbf 
got- 


Bearing in mind that t , 
creation erf an “estate in 1®“ -oplyin^ 
stitution for an existing * 
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the principle that it ig entirely within 
the province of Government to create 
,conditions on which the estate is to be 
held, it is to ray mind impossible to con- 
tend successfully that these words did 
not create a new estate with the in¬ 
cidence of alienabilicy for the bonefit of 
the zamindar. It is true that the Suidar 
Adaulat Court had at different times con¬ 
strued the sanais as creating an estate 
analogous to an estate tail or as a settle¬ 
ment on the zamindar for life with re¬ 
mainder to his heirs and successors in 
perpetuity [vide the history of these de. 
maions set out in the judgment of the 
Board in Sri Raja Rao Venkata Sunja 
Mahipati Rama Krishna Rao Bahadur 
V. Court of Wards (10)1, But those 
views were subseiuently abandoned and 
have been declared by the Privy Council 
tone unsound. As to his contention on 
Art. 2, it is sufficient to point out that 
those words did not create an estate’ and 
that they must be read with Art. 15, 
Under which the zamindar is 

‘‘authorisol and empowered to bold ia per¬ 
petuity and his heirs, successors and assigns at 
the permanent assessmsnt herein named the 
zamtndari of BommarHjjpalayam.” 

Mr. Govindaraghiva Aiyar further 
argued that the rights of the poligars 
had been recognized in the treaty and 
could not be cut down by the language of 
the sanad. With regard to this the 
answer is that the short period of 
a few months between those two events 
IB nob sufficient to create now rights 
and that the Regulations passed in 1802 
prior to the sanad contains same words, 
ihere still remain the words : 

transfers shall not be re- 
pugQADt to tb6 Hindu laws.*' 

No argument has been addressed to us 
Dy either side on these words, but it is 
to be noted that since the decision in Sri 
aaja Rao Venkata Surya Mahipati 

Bahadur v. Court of 
(10). ,t must be held that an ab- 
Bolute power of alienations; is in accord- 
oe with the Hindu laws. There is in- 
Msd no reservation of custom in the 
»Qad or ^ Regulation and 

olin!5‘! T®/"'^ strongly in- 

to tV- consideration any custom prior 
sSch ^ ^cld no 

cewitv "3 no ue- 

••ttlamB*!*^’'^ ° zamindari after the 
®nenfe, we have to see whether the 
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alleged custom is made out. The first 
diltioulty in the way of the appellant is 
this. Up till the decision in Sartaj 
Kuari V. Deoraj Kuari. (l), it was held 
by the Courts of PresiJency tliafc au 
impartible zamindari w.as inalienable ox 
cept for special reasons. The proposition 
IS stated iQ Pareyasami v. Sa/ucicai Te 
var (Cl) as follows at p 177. speaking of 

the Palavapub of Padamathur, an ancient 
impartible ;^imindari : 

We think that tbo zamindar should bo re¬ 
garded as possessing only the qualifiud powers o( 
disposition of a member of a joint family with 
such further powers, or it may be with such res¬ 
trictions, as spring from the peculiar character 

0 his ovvnepbip and that these powers fall short 
of a. right of absolute alienation of the estate ” 

The language used in Bhavanamma 

Curuy. Ramasami Guru {^ 2 ). the date 

of ^which 13 1881. is as as follows • 

Assuming tl.creforc that tho z.amindari of 
pevarkita IS in imfartibic ^;stat-i belonging to a 
joint Ilindu familv, d-scendiag to a stnglo heir 
at a lime to the excliisiou of the rest of the, 
.amily, that the zamindar for tho li-no being is 
not comricteut to bmd his .-uccessors by a notma- 
nent grant of property forming part of his estate 

aud that an alienation made by him incireum; 
stances which would not ordinarily render 
binding on a joint Hindu family coSld no 
enure beyond the grantor’s life, the question f« 
decision is whether the grant now in disnnf- 

“mindar."“ 

On these decisions the law, as I under- 
stood then, was practically what is con' 
tended for now as arising by custom. Is 
It pogsible for a custom to exist which is 
in accordance with the law asthen under 
stood V It has been held by a Bench of 
this Court in Sivasubramania Naicker 
V. An.s/tuflmmaUl4)that such a custom 

can he proved. But I doubt whether 

this view 13 good law in tho face of the 

language usHd by the Privy Council in 

bn Raja Rao Venkata Surya Mahipati 

nama Krishna Rao Bahadur v. Court of 

Wards (10). There Mr. Mayne was con- 

tending for a territorial custom and their 

following langua^’e ■ 

The supposed custom followed tbo law° 

The custom now relied upon did not modify the 

law. It bad no force independently of tho law.’- 
It is difficult to see how a practice in 
accordance with law can be relied on as a 
ODstom, for the essence of a custom is in 
its being some special usage modifying 
the law. If this argument is sound, the] 
whole of Mr. Govindaraghave Aiyar’s 
case on custom must go, for it was only 
i n 1896 that the right of fr ee alienation 

•[sil L1874) « M.H.U.R. 167. 
m [188S] 4 Mad. 198, 
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'lelinitelv lail down by the Privy 
Council in I thy old hiw vdeclarecl to be 
had. i lli^ Ijor’.*?shi p thsn discusssi ths 
evidence as to custom and concluded) : 

[ do not think it necessary to examine the 
evidence lot in by the respondents at all 
in detail, It admittedly lies upon the 
appellant to establish the custom and, in 
my opinion, ho has absolutely failed todo 
30 . So far from evidencing the custom 
alleged, the documents conclusively estab¬ 
lish that each zamindar, however much 
he may have protested when he was a 
son, has exorcised the right of alienating 
any portiou of the estate ha chose for any 
purpose which he thought fit—with the 
result, as stated above, that there is not 
a single village ill the estate which has 
not either been granted in inam or mort¬ 
gaged. On issue 1 therefore common to 
all the appeals, the appellant must fail. 
My learned brother in his judgment has 
dealt with the other issues that arise in 
each case and I concur with him in his 
reasons and the result that ‘he has ar¬ 
rived at. 

(In compliance with the order contained 
in the above judgment the Subordinate 
Judge of North Arcot submitted the fol¬ 
lowing :) 

Finding. —1. The issue sent to me for 
a finding is : Whether there was partial 
failure of consideration in respect of the 
suit mortgage-deed and if so, to what 
extent ? 

+ 

t find that there was a failure of con¬ 
sideration in respect of the suit mortgage 
bond to the extent of this sura of Rupees 
iG,544-15.1. 

(This appeal (Appeal No. 48) coming on 
for final hearing after the return of the 
finding of the lower Court upon the issue 
referred by this Court for trial, the Court 
delivered the following :) 

Judgment. —We accept the finding of 
the Subordinate Judge on the question of 
failure of consideration for Ex. PP. The 
result is that the decree of the Subordi¬ 
nate Judge shall be modified by calculat¬ 
ing the amount due to the plaintiffs on 
the date of suit on the basis that Rupees 
54,763-12.1 minus Rs. 16,544-15-1 Rs. 
(38 218-13-0) is the principal amount 
due under the mortgage. As the plain¬ 
tiffs are entitled to interest at 12 per 
cent till the date (19th September 1913) 
fixed for payment on the real principal 
amount and as the lower Court’s decree 


allows only six per cent interest between 
the data of the decree, 19th September 
1913, and the said date 19th March 1913 
the decree requires modification in that 
respect also. The decree contains further 
errors owing to its not following form 
No. 4 in Appendix D, Civil P. C., and 
also as it directs defendants who are nob 
representatives of the mortgagors fsome 
of them have even priority over plaintiff’s 
claim) to pay up the amount decreed. 
These mistakes must also be corrected. 

As regards costs, the appeiianb and 
plaintiffs will pay and receive propor¬ 
tionate costs in both Courts. The ap. 
pellant will pay to the other respondents 
who have appeared to contest his appeal 
(except defendant 6) their costs including 
one set of vakil’s fees to be shared bet¬ 
ween them on the amount found doe to 
the plaintiff on the date of the lower 
Court’s decree according to this judgment. 
The appeal is dismissed in other respects. 
Extension by six months from this date is 
granted for redemption. 

S.n./r.K. Decree varied. 
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Abdur Rahim and Napier, JJ. 

Sistu Seetaramayya — Plaintiff "Ap- 
ellant. 

V. 

Tadapalli Sodemma — Defendant 
Lespondent. _ . 

Second Appeal No. 403 of 1917. 
ed on 17th .lannary 1918. 

ecree of Temporary Sub-Judge,Cooana 

3 Appeal Suit No. 59 of 1916. 

Civil P. C. (5 of 1908), 0 21 

lent to give time not certified—No 
>r breach can be claimed -Na I*** 
ivil P, C. S. 47—Contract. , 

No suit lies for damages fo* bj ^ 

gceement by a decree-holder to g , 
le judgment debtor for oerti- 

scree where the agreement has no 
ed to Court under 0. 21, R. 2, a® ^ 
jnsideratiou to support it: {p U29 G ll 

D. Appa Bow—hv Appella^'^' 

F. Ramesam-hx fcore- 

Judgment.-The gfeodant in 

over damages from cne tjjje 

omewhat carious ^.V^gainst 

efendant had a decree for mo 
he plaintiff and there was 
'ved at ^*1 ijo recei^®*® 

decree-holder consente jj^^ant 

ount less than the deorM „f 

aral inetalmante. beiodf**’' 

0 yews, the firet mstelm®* 
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able on tlio date of the agreement. It 
would seem that two instalments were 
paid to the deeree-holdor. In the pay¬ 
ment of the 2nd instalment tlmre was a 
delay of a few days but the defendant 
waived the delay and accepted payment 
but would not receive the 3rd instal¬ 
ment sent to him and then took steps to 
enforce the decree and realise the amount 
due upon the decree apart from the 
agreement. The agreement was never 
brought to the notice of the Court or 
sanctioned by it. The plaiutilT says tint 
ho is entitled to recover damages from 
the defendant for violation of the agree¬ 
ment even though he could not set up 
the agreement as a bar to execution. But 
the agreement comes within the purview 
of S. 257-A of the old Civil P C. .\ct 14 

of 1882, which lays down that 

“ovory iif;rcocncnt to give tiiut (or the 

tion of a judgment debt shall be void unless it is 

made (or considetaticn and with the sinetion of 

the Covirt which passed tbo decree and such 

Court deems the considcralion to be under the 

circumstances reasonable.” 

It would be void on two grounds: first 
|of all it was not sanctioned by the Court 
'and secondly there was no consideration 
for it. We cannot accept the contention 
that because the 1st instalment was paid 
at the date of the agreement there was 
valid consideration for it. The case re¬ 
ferred to by the District Munsif. Ven¬ 
kata Snhramania Ain/ar v. Konni Kmi. 
nan AlmoA (l), clearly shows that an 
agreement of this nature is an agreement 
to give time within the meaniog of 
3. 257-A and does not put an end to the 
relationship of judgment-debtor and cre- 
Iditor by extending the time. It relieves 
the defendant from the obligation of satis¬ 
fying the decree at any time he is called 
upon to do so by the decree holder* The 
agreement being void as not being sanc¬ 
tioned by the Court as required by law 
DO rights can arise to the plaintiiT under 
such an agreement and the suit was 
rightly dismissed by both tl»e Courts. 

The appeal fails and is dismissed with 
costs. 

S.N./r K. Appeal dismissed. 

■(iril^ 2G Mad. 19. ~ 
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Coutts-Tpottkr and Sksiiaciid 
Aivau, dJ. 

Mallacheruvu J'niiho vayi/'i —.\ppellant. 

V. 

Malliii'lienivu Sitlliltnfiii ami ••llier.s ~ 
Respondents. 

Second Appeal No. of Ihlb, Deci¬ 
ded on 2Gth October liU7, iigainj*t deetdo 
of Addl. Temporary Sul).-ludge, (nititur, 
in .Appeal Suit No 125 of l'.>lo. 

(a) Specific Relief Act (1877), Ss. 39 and 
41—Sale by minor—Before sale is cancelled, 
Court can put him on terms. 

sale dsed executed by 4 minor is Hablo to be 
cancelled by kim.ifter bealtiiius majority but 
before granliog liiiu possession the Court can put 
him oil terms. IP1132C2} 

(b) Specific Relief Act (18771, S. 41 — 
Liability for compensation to vendee i» statu¬ 
tory liability. 

The liability to pay compensation to Ibe ven¬ 
dee before getting possesdon of the property 
conveyed is a statutory obligation created by 8, 11 

and docs not rest on aiiv eipiities; 11/. C. 180. 

nrt Appr. and d. /• /■'. 191-1 Oil, 

iru32 0 n 

(c) Specific Relief Act (1877), S. 41-Ap¬ 
plication of principle of awarding compensa¬ 
tion how far to be extended stated. 

Per CiiuUs Trolter, / .—Whether tbo principle 
of awarding tbc relief of cancellation to iufaute 
on terms should be limited only to cases where 
ou attaining ago, they sue as plaintiffs or should 
he extended to cases where they are made dofen- 
dant.s.—(yinerc) (P 1130 C 1) 

Perb'e.'hayiii /. — The fact that the 

infant is a plaintiff and not a difendant should 
make nodiflerence in the principle to bo applied. 

[P 1131 C 2] 

(d) Minor- Advantage secured to minor by 
law—In order that be may lose it, untrue 
assertion must be made by him, 

Per .-fi'ynr,— It is not open to 

Courts to presume a representation from mere 
silence or conduct. In order that a minor may 
lose the advantage .'ec.5ri;(l to him by the l.aw, 

an assertion of an untrue (act must bo made bv 
him. [1M131C21 

(^/urttre. — Whether relief should be refused 
where a false representation a.s to his ago was 
made by the infant. (P 1131 C Ij 

P. Narayanamurthy—toT Appellant. 

Somasundram —for Respondents. 

CoutU-Trotter, J. —The facts of this 
case are very simple. The plaintiff oo 
2Dd October 1903 executed a sale deed of 
certain lauds to defendant 2 jointly with 
his undivided brother, defendant 1, for 
Ks. 300. At the timo of the conveyance 
he was a minor; it is contended that be 
deBnitely represented that he was of age 
and I am not convinced that tliat allega¬ 
tion, if proved, would make any differ¬ 
ence in law; but it is sufTioieot to say 
that it is not proved. A very great num¬ 
ber of cases were cited before us, and a 
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very interesting discussion took place. 
Ju my opinion the decision of the Kng- 
lish Court of Appeal in Leslie Ltd. v. 
Sholl (1) concludes the matter in all 
cn.ses where the minor is a defendant and 
concludes it in his favour. 1 am not at 
all satislied that the law is satisfactorily 
settled, apart from Statutes, in cases 
whero t.he minor is plaintiH', as tlse 
Jhyglish cases seem to me to fall into two 
groups not easy to reconcile. I may take 
as representing one group, Nottinghain 
Pervianenl IJeue/it Buildnuj Society v. 
ThiirsUiii (2) unri as representing the 
other, \'a!enii7ii v. Cayiali {S}. 1 desire 
to express no opinion on the point now. 
Bat it is clear that in this country we 
have a statutory riglib to impose condi¬ 
tions by S. 41, Specific Relief Act, and 
that right is clearly recognized in Mohori 
J/ihee V. Dharmodds Ghose (4). I regard 
this as proper case for exercising that 
discretion and make it a condition that 
the plaintilTs shall repay the Rs, 150 to 
defendant 2 before recovering possession 
of the )i!operty. The details of the order 
are coniainel in the judgment of my 
learned brother, which I liavo had the 
advantage of perusing. I desire to add 
that the decision in Diidasaheb Dasratli- 

rao V. Bai Nahani (5) is vitiated bv the 

% 

fact that no i cforeuce is made either in 
the report of the arguments or the judg¬ 
ments to Leslie Ltd. v. Sheill (ij a deci¬ 
sion approved of in Mahoiiied Syedol 
Ariffin v. Yeoh Ooi GarJc ((1). I think 
the Bombay decision must be regarded as 
erroneous. 

Seshagiri Aiyar, J.— The plaintiff and 
defendant 1 are members of a joint Hindu 
family. They executed a sale deed Ex. 1 
to defendant 2 cn 2nd October 1903. 
The consideration recited is three hundred 
rupees. The suit is brought for the can- 
cellition of that sale deed in so far as it 
affects the plaintiff, and for the recovery 
of a half share of the property on the 
ground that at the time of its execution 
the plaintiff was a minor. The District 
Munsif and the Subordinate Judge in 
appeal both held that the plaintiff was 
estopped by his conduct from recovering 
the property. Hence this second appeal. 
The written statemen t of defendant 2 

" (1) L19U1 3 K. B. G07. 

(2) L1903] A. C.6. 

(3) [1890] 24 Q. B. D. 160. 

(4) [1903 30 Cal. 539=30 I. A. 114 (P. C.) 

(5) [19171 41 Bom. 480=41 1. 0. 180. 

(6) 1916] 2 A. C. 576. 


does not allege that an actual false re. 
presentation as to age was made by the 
plaintiff. In para. 4 it is stated 

toac the plaintiff was not a minor on the date 
01 the execution of the sah deed as alleged in 

the plaint, but was amijor/^ 

Paragraph 9 says that 
■‘plaiQtili is estopped by his couduot subseqnent 
to his c.'asing to be a minor to prosecute his suit 
even if the plaintiff was really a minor on the 
date of the execution of the suit document.’' 

There is no specihe issue on the ques- 
tion of any representation. The District 
Munsif was of opinion that plaintiff mast 
have been aware of his real age and that, 
therefore he must be deemed to have in. 
tentionally represented himself to be a 
major. The Subordinate Judge is ap¬ 
parently of the same opinion. In the 
evidence given by defendant 2 as his own 

witness he states in cross-examination: 

“I asked the defendant and plaintiff hov? old 
plaintiff was when Ex. 1 was executed because 
we had to give the age in the transfer applica¬ 
tion, J asked them about the age. I kuaw the. 
plaintiff's ago even before I asked them about 
it.” 


It may he that by implication it is in¬ 
tended to ioggesb by this evidence that 
some reply was given by the plaintiff 
about his age. It is unfortunate that 
this was not cleared up by the defendant' 
in his re examination. On these facts it 
is not open to the defendant to rely apou 
any actual false representation by the 
plaintiff as that was not alleged by him, 
and as there is no finding of any sach 
representation by either of the Courts 


dow. 

Therefore the position is this: The 
aintiff at the time of the execution of 
le conveyance was undoubtedly a minor. 

id it is not shown that ha made any 
Ise representation as to hie age at that 
ine. The question for consideration^ 
erefore isRvhether the plaintiff ®?' 
jled to have the sale-deed cancelled m 
spect of his share of the property an 
he is so "entitled, whether he . 
bound by any equities. I do not tmn 
lihuntarama Pillai v. 

.ettiar (7) affects this question. R m 
permissible to point out that . # 
lions relied upon by the learoM 
stice in that oase have since been 
lered elaborately by the ^nrt ® ... 

al in England in LesliB T.' 

I. Lord Sumner points out tha ^ 

)r a very long time and in Jranjaoonv 

5 interfered to give relief £gain t 

(7) A.I.R, SirMSTeTiSsMid. 

I. 0. 799. 
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milted by infants, or has refused it to infants 


guilty of fraud; but the practice and even tba 
principles applicable to such cases wore Ions ill- 
dclined." 

Thon tlie Lord Justice proceeds to 
examino tho case law ou tlio iiuestion 
ao-l says that unless there is a liduciary 
relationship or a roktionship of aocounti- 
hiliby between the parties, the minor ou 
attainin'? age is entitled to repudiate the 
transaction. One exception to this rule 
is that if tho minor is in possession of 
property which can be restored in specie, 
ho will be compelled to give it had: to 
tho person from whom he received it. A 
distinction is drawn between the cases 
of restitution and of rs-payment If it 
is a question of re-payinent, involving as 
it would now liability, personal or other- 
wise, he held the minor should not be 
subjected to it. Kennedy, L. J., in tlie 
same case says: 

“It appears to me that whilst Courts of Equity 
have iatorfered to make an infant restore pro¬ 
perty found in his no««ession which bo had ob¬ 
tained by fraudulent misrepresentation a-;, e. g,, 
the promissory note in the old case of Chr/ce v.’ 
Cot/eylrt), to compel the rccjgnitioD. in regard 
to property in his possession, of rights and in¬ 
terests of porsons whom he has misled into en¬ 
tering into transactions in regard to it [c/. 
V/g,U% V. CrcsiveU (9)1: and to prevent the pay¬ 
ment over again to the infant of moneis of 
which ho has procured the payment already by 
a representation of full age, as in Cory v. 
Gertshen (10), there is no case in which I can 
find that a Court of Equity has given judgment 
against an infant in circumstances like tho 
present, that is to say, in which it has inter¬ 
fered on the ground of the fraud of tho infant, 
whereby he induced the making of tho contract 
of loan, to order tho infant to pay the pUiutif! 
a sura equal to the sum borrowed under the void 
contract, and so, in eSest, to the amount of tho 
principal lent, to give validity as against the 
infant to a void contract." 

Lawrence, J., exprease] similar views. 
This decision was accepted as good law 
by the Judicial Committee in Mahomed 
Syedol Ari/fin v. Yeoh Ooi Gark (6). 
The decision of the Bombay High Court 
in Dadasaheh Dasrathrao v. Bai Nakani 
(5) does not refer to either of these deci¬ 
sions, Therefore if the point distinctly 
arises for consideration, whether even 
though a false representation was made 
by the infant as to his age he shonld be 
refused -relief, the question may have to 
be referred to a Fall Bench; but as I 
stated at the outset, there is do ground 
in this case for holding that an actual 

(8) [1789] 2 Cox 178. ’ 

(9) [17141 g Via. Abr, 415. 

(10) [19161 2 Mad. 40. ; 


false representation was made by the 
infant. 

Mr. Si'miasiiridaram for the respondent 
contended that tho moro fact of tho minor 
not disputing that ho was a major is 
tantamount tia re]iroscntalion by him 
that he was a mijor. I am un iMo to 
agree with this contention. The autho. 
ritiesseemto estxlilish that it is not 
open to Conrfcs to presume a representa¬ 
tion from silonco or from conduct. In 
order that a. minor may loso the udvan-' 
tage secured to him by the law an assor- 
tion of untrue fact must bo made byi 
him; seo^ Jonc^, In re, Jone^, Ex parte 
(II) and Stikemen v. Dawson (12). 

It was next contended hy tho learned 
vakil for tlie respondent that the prin. 
ciple of tlie Englisli decisions should not 
ho extended to cases where tin minor 
comes into Court as plaintilT. There 
are dicta in somo of tho Imglish decisions 
which toacertainextODt support this con. 
teatioii- For example, in Hamilton \\ 
Vanyhan SJierrin Electrical Engineering 
Co. (13/ Stirling, J., seems to concede 
that if tho plaintill* who was a minor had 
derived any benefit he would not he 
granted relief without being compelled 
to refun 1 the advantage which was ee- 
curod to him, Crope v. Overton (14) also 
contains observations to a similar effect. 
In Ram Rotan Singh v. Sheio Nandan 
Singh (15) that principle seems to have 
been aceeptel without any discussion 
whatsoever. But after the decision of 
the Tiilicial Committee in Mohori Bibee 
w Dharmodas Ghosc (4) it is not per. 
inissihle to say that the fact that the 
infant is a plain'ilf and not a defen- 
dant should make any difference in the 
principle to be applied. The observa. 
tions of Romer, L. J. in Thurston v. 
Nottingham Permanent Benefit Bulding 
Society (IG), which was fully endorsed by 
tho House of Lords in Nottingham Per¬ 
manent Benefit Bulding Society v.Thur. 
Stan (2), show that the array of the in- 
fant in the suit is not a matter of any 
significance, I am, therefore, of opinion 
that the fact that the suit is brought by 
the infant on attaining age is not a con¬ 
sideration for refusing relief to him. 

(11) [l^Sll 18 Cb. D. 109. 

(12) [18471 1 De. G. * am. 90. 

(18) [18941 8 Oh. 569. 

(14) [18331 10 Bing. 262. 

.(15) [19021 29 0»1. 12C=6 0. W. N. 132. 

(16: [19021 lOh. 1. 
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The further quesfcioa is whether tiie 
infant plaiatil! should not be put on 
terms before ha is granted relief. Ch. [V, 
Spocirtc Relief Act applied to both void 
and voidable contracts. S. 39 is clear 
ou the point. S. dl leaves it to the dis¬ 
cretion of the Court to grant or refuse, 
bo the party affected by the Cv^ncellation, 
'componsatioQ. Mr. Narayanamurthi for 
the appellant relied upon the judgment 
of the Judicial Committee laMohori Bibee 
V. Dharmodas Ghose (4) for the broil 
proposition that under no circumstances 
should the infant be compelled to pay 
compeusition. 'L’here are two passages 
in tlie judgment of the Judicial Com¬ 
mittee which although tliey appear to 
be in conflict on the face of them, are 
not really so. At p. 125. their Lord¬ 
ships refer bo S. 41, Specific Relief Act, 
and point out that as the Courts below 
had nob exercised the discretion vesting 
in them, the Board were not prepared to 
direct the award of compensation for the 
first time. In the next paragraph they 
adverb bo a conbention based upon the 
painciple that he who seeks equity must 
doeiuiby. 

They point out that if the contract is 
void ab inibiono principle of doing equity 
would arise. The learned vakil for the 
appellant contended that this succeeding 
paragraph must be taken to have giran 
the final answer to the contention as to 
compensation. T do nob think so fn my 
opinion the two paragraphs are consistent 
with each other. In the second para¬ 
graph their Lordships must be taken to 
have held that if the matter rested 
purely on principles of equity, they 
would nob be prepared bo order compen¬ 
sation, as that claim was negatived under 
similar circumstances by the House of 
Lords in Noitingha7n Permanant Benefit 
Building So^Aety v. Thurstan (2), Their 
Lordships should nob be baken to have 
held that the statutory rule contained in 
S. 31. Specific Relief Act. should not be 
given effect to, as it only contains a rule 
of equity. The neb import of the two 
paragraphs is to declare that the statu¬ 
tory discretion as to compensation does 
exist and can be exercised by the Courts, 
but that if relief is claimed on general 
equitable grounds apart from the Statute, 
such a claim is inadmissible, as that 
would be opposed to the principles laid 
down, by the House of Lords. 

There can be no doubt that in this 


case the substantial prayer of the plain- 
tiff is that the deed executed by him 
should be caucslled. The Courts below 
did nob consider the question of com- 
pensation, as in their opinion it was not 
open to the plaintiff to repudiate the 
contract ab all. We have therefore for 
the first time to apply our mind as to 
whether compensation should be awar¬ 
ded or nob. Nothing that has been said 
by Mr. Narayanamurthi has induced me 
to think that the plaintiff ahould not be 
put on terms. The contract was entered 
into by his own elder brother and al¬ 
though we are not now concerned with 
deciding whether the sale was for neces¬ 
sary purposes or nob, there is no ques¬ 
tion that the money was actually re¬ 
ceive! by both the brothers an! that the 
plaintiff derived full benefit from the 
consideration paid by defendant 2. The 
property has admittedly risen in value 
considerably, and the plaintiff is enabled 
by law to get back that property. I 
think he must be compelled to refund 
his share of the purchase money before 
a decree for possession is given to him. 

I would tiierefore iu reversal of the 
decree of the Courts below, give a decree 
to the plaintiff for possession of his half 
share in the property in suit and would 
also direct that he do pay within three 
months from this date to defendant 2 
Rs. 150, being his share of the’oousidera- 
tioQ for the sale. If the money is not 

paid, there will be a charge upon the 

property for this sum. I do not think 

that this is„a case in which the plaintm 

should be' given auy costs. I 

order that each party do bear his own 

costs throughout. , 

s.N./r.k. Appeal allowed. 

A, 1. R 1919 Madras 1132 

Abdor Rahim-and 
(.Kompelld) 

Petitioner. 

Chiklcatla Tukhadu -BobitionQi - Op¬ 
posite Party. icC«MQl7 

Crimmal MUo. IJl'’ 

Daoided OQ Uth oi,. 

rerislon o! Sea. Jalge, of * , .gj^, 

ID Criminal ^'!?-,F°f‘V8M?'s^l9S-Sub- 
(.) CrimiD.1 P. C. (S of 1898^ ^ 

M.gistr.le « °,„te who boor, 

trate and not to Joint Mag 

appeal on tranffer. to the Ph* 

. —of 3.19. 
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and ifl not subordinate to a Joint Masistrato who 
hoars appoiU from order-? of Sub-Magistrate-? 

‘0 such cases as are made over to hirn by 
tho District Migistratc: 26 Mad. 656 

^ . (P 1133 Cl, 2] 

(b) Criminal P. C. (5 of 1898), S 195— 
False stalemenk in trial Court—Sanction can- 
not be granted by appellate Court merely 
because of the appeal—‘ In relation to any 
proceedings” refers to proceedings in trial 
Court. 

A'l appellate Court cannot accord sanction for 
prciseoutioQ of a p.'rsou for f,il-i*stitc neats midc 
in bis dosposition before the trial Court on the 
Kround tliiit the offonoe of porjurv was again 
conmitteJ before '.he appellate Court with re¬ 
ference to tint verv deposition The offonccie 
complete when tho evidence is given and it can¬ 
not bo said to be repoatod aftonvards b'canse 
there is an appoal. [[> q j-j 


cases !i3 are made over to him by fcb® 
District Magistrate. Eroma Viiriar vi 
Enipercr (1). 

The Joint Magistrate in this case no 
doubt bear! the appeal. The ipiostiou 
for decision iiowever is wtietbor it could 
1)3 sai l tbit the ollenco of perjury was 
committel in his Court or in relation to 
a proceodiug in bis Court; for S. li)j. 
Cl. (b). Criminal V. C., si\s: 

‘ No Court-shall tilce cogir/onoc of anv offence 
p-rnnhable under Ss ]‘)3. 104 efo . ofthel’onal 
Code when such offcnco is committed in, or in ro- 
lation to, any proceeding in any Court, c.xcept 
with the previous sanction, or on tho complaint 
of such Court, or of some other Court to which 
such Court is subordinate. 


Tho word? in roUtioii to .inv proc*;Jing in 
any Court' have roforeuce to the original trial of 
the suit or Ibo crimioal cm: IS 1 . C. 271 . D/?? 

IP listen 

0. Vctikfitiit’iimiah —for Petitioner. 

The Public Prosecutor and K. Ttamd- 
n ilha Shsnfii—lot the Crown. 

Abdur Rahim, J.—U is unnecessary 
in this matter to repeat the entire his¬ 
tory. When the application for sanc¬ 
tion for iierjury was made to the Sub- 
Magistrate before whom the petitioners 
had given evidence, be grantei the sanc¬ 
tion with reforerace to a particular state¬ 
ment male by tho petitioner. That order 
was set asile by theJoint Magistrate, asn 
in bis opinion, the order grantingsanction 
was wanting in dalniiteness. But he grant- 
el sanction with reference to another 
statement made by the petitioner before 
the same-Sub-Magistrate. It appears that 
the respondent had applied for sanction 
with reference to the very statement 
with respect to which sanction was ul- 
timately granted by’the Joint Magistrate, 
Mr. Fotheringham; but the Sub-Magis. 
trate instead of granting sanction with 
reference to that statement, granted 
sanction with reference to another state¬ 
ment: and Mr. Fotheringham, as already 
stated, set aside that order on the ground 
that it was vague. The question of law 
arises whether the Joint Magistrate had 
jurisdiction to grant sanction when he 
did not try the case himself and whether 
his Court was a superior Court within 
the meaning of 8.195, Criminal P, C. It 
has been ruled in this Court that a Sub- 
Magistrate is subordinate to the District 
Magistrate, and is not subordinate to a 
Joint Magistrate who hears appeals from 
lorders of Sob-Magistrates only in such 


j.no .^uwjo .uigisaraco argues that 


application was not male to him as "an 
appellate authority for evi.lence given be- 
fore tho Sub Magistrate;” but "as the 
original authority for evilonce iu the aii- 
peil before liis Court.” That is practi- 
cally the view of the law which has been 
^^Derji, J. of the Allahabad 
Hagh Court in BliadesarTewari v.Kamta 
Prasad (2). Bufc with allrespecfc to that 
learned Judge. I am absolutely unable to 
agree with him. The case before him 
was not under Cl. (b). but unier Cl. (o). 
which deals with offences of forgery and 
using forge 1 documents, but its language, 
Fo far as the present question is conceru- 
ed. is not substantially different from 
tint of Cl. (h). Binerji J. argues that 
t’lougb it could not be said that the docu¬ 
ment with respect to which sanction was 
applied for. was produced in the appel¬ 
late Court i. e., of Additional Judge of 
Bisti. it was given in evidence in the 
proceedings, that is, tlie appeal—before 
that Julge. If this interpretation was 
correct, then the offence of perjury or 
using a forged document would he com¬ 
mitted. first in the original Court and 
thereafter again, though the deponent or 
the party concerned did nothing fresh, 
excepting that appeal was filed against 
the judgment of lower Court before the 
appellate Court—again in second appeal 
supposing that a second appeal was pre- 
ferred m the case. 

Prima facie, dealing with Ol. (b). it 
seems to me to be straining the language 
of the Code too far to say that a witness 
commits perjury not only in the Court 
where he gives bis evidence but also in 
the appellate Court whor e he did not g jya 

(1) ll903] 2C Uftd. 656=2 Weir 202 IF B ) 

(2) 11918) 35 All. 90=18 I. C. 271. ' ’ 


CO 


Il3l Madras 


Ana.ntaeamayya V. 

any eviflcnc^, and wliere he that; could bs 
said, was that the evilenco given by hiai 
was reliorl upon by the party interested. 
NoiMier he nor the party who called him 
might oven use that evidence but might 
impeach the decree of the lower Court 
on other grounds. As regards the words 
in relation to any proceeding in any 
Court,” a man giving evidence ciuuot be 
said to have any proceeding other than 
tlie one in which he is giving evidenco in 
conbempla^.ion When a man gives evi¬ 
dence in a suit or in a criminal case, that 
| 0 videnc 0 is given with reference to the 
lOrii^inil brill of that suit or criminal 
case. Then, as is pointed out by the 
learned pleader for the petitioner, if the 
intention of the legislature were that 
any Court hearing the appeal, whether it 
is a superior Court or not, could grant 
sanction becauseof the words "where such 
offence is committed in, or in relation to 
any proceeding in any Court.” then it 
i would have boon superfluous on the part 
'Of the legislature to add the words ‘or to 
some other Court bo which such Court is 
subordinate. It seems to me that it 
would be going much further than the 
language of the section warrants to say 
that an offence like that of perjury or 
using false evidence is committed once in 
the Court of trial, afterwards in appeal 
with reference to that very evidence. 
|The offence is complete when the evidence 
:is given or the document is produced or 
jput in evidence. It cannot bo said to be 
irepeated afterwards because there has 
been an appeal. It may be that the per- 
son who committed the offence, does nob 
appeal at all. It is difficult bo see how 
an offence committed in the Court of first 
instance can be said to be multiplied 

with the number of appeals that are 
fi led. 

I would therefore dissent from the 
judgment in Bhadesnr Tewari v. Kamta 
Prasad (2). In this case the Sub-Migis- 
trate s Court before which the offence is 
alleged to have been committed, was nod 
a Court subordinate to that of a Joint 
Magistrate although the latter Court 
heard the appeal. For these reasons, I 
se aside order of the Joint Magistrate 
dated 2nd June 1917 granting sanction. ■ 

Napier, J.-I agree. I think that 
banerji, J. m the case of Bhadesar Tc. 
jwan V. Kamta Prasad (2) has been mis. 
led owing to his nob having given duo 


Tckkadu (Napier. J.) 

weight to the language of the section. 
His raisouing is as follows; 

Similarly, the false evidence wag given in a 
proceedi'>g which was pending in the stage of ap¬ 
peal m the Additional Judge’s Court.” ‘ 

In a broad sense of the words this is 
true, because at the hearing of the appeal 
the false evidence would be read. Bub 

this is not what is required by the sec¬ 
tion. The section requires that such of- 
fence should be committed in, or in re- 
lation to, any proceeding in any Court 
and that the sanction should be granted 
by that Court or some other Court to 
which that Court is subordinate. So 
that, what is to be ascertained is not 
whether false evidence was given in a 
jiroceeding, but whether the ofifencs was 
committed in a proceeding. Now as my 
learned brother has pointed out, the of- 
fence of giving false evidence is completo 
by the statement on oath or affirmation 
in a Court of facts which the Court finds 
to be false. And the fact that subsequent¬ 
ly such a statement, having become part 
of the record, comes before an appellate 
Court, cannot make this a second offence. 
The offence is complete when the evi¬ 
dence has been given and it seems to me 
impossible to say that however the pro¬ 
ceedings came before the appellate Court, 
whether by the appeal of the party who 
has himself given false evidence or by 
the appeal of a person in whose favour 
he gave false evidence or by the appeal 
of the opposite party or whether the per¬ 
son who gave false evidence in his appeal 
expresses through his counsel or, it 
might possiMly be, himself has desire to 
withdraw that story, however it comes 
and whatever his abbibade before the ap¬ 
pellate Court, the offence is re committed 
in that Court. It seems to me that this 
contention must fail on the language of 
the section and that therefore the objec¬ 
tion raised by the learned vakil before ns, 
must prevail. For these reaseos I agree 

with the order proposed by ray Icsrned 

brother. 

S.n./r.k. Sanction revoked. 
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Spencer and Krisiinan, .IT. 

Cha7uha!iekh(iraswo7ni Srvn Mulha 
Temple, Maramartgnlom an(^ onolhcr — 
riaintiifs—Appei hints. 

V. 

Nainar Ainyniilauil oi/jers—Dafonilants 
—Respondents. 

Second Appeals Nos 1G4S to 1G5G of 
1916, Decided on ?«5th Soptomher 1917, 
against the decree of the District Judge, 
Tinnevelly. in Appeal Suits Nos. G3 to G7 
of 19)3. 

(a) Landlord and Tenant — Ejectment — 
Yearly tenancy denied — Failure to prove 
permanent tenancy—Burden of proof is still 
on landlord to prove that tenancy is termi¬ 
nable—Proof of tenancy terminable given — 
Burden of proof shifts on tenant to prove 
permanency. 

Where a Undlord sues to eject .-t t'^naut ou the 
allegatioD of a yearly tenancy which is denied, 
the landlord must show that tho tenancy is a 
terminable one and has been validly terminated. 
This burden is unaffected by any defence of 
permanent tenancy set up by the tenant but 
which he has failed to prove. (P1130 C 1) 

Where however tho pUiutit! landlord has made 
out a prima facie ca'3 of a terminable tenancy 
and his right tu eject, cither by evidence as to 
the origin of tbo tenancy or from admissions of 
the tenant as to tho character cf bis Icuaccy, 
cither before or in the suit or by rcli-jncc ou pre¬ 
sumptions arising iu his favour from the cir- 
curastauccs, and the tenant sets up, iu answer 
to it, tho csisteiicc of permanent rights iu him¬ 
self, the burden is ou him to prove the spocia) 
oiso thus set up. IP UCOC 2] 

Principbs allecting iho cDUs of proof aud pre¬ 
sumptions arising in ejectment suits discussed. 

[PllGC-d; P 1137 011 

(b) Landlord and Tenant—Permanent te¬ 
nancy—Temple lands—Permanent occupancy 
rights pleaded—Uniformity of rent for 50 
years—Presumption of permanent tenancy 
arises. 

Where in an action to eject a tenant from 
temple lands to which Estate:. Land .Actdoes 
uot apply, it is proved by the tenant that he has 
been paying a uniform rent tor 50 year?, which 
19 equivalcut to the Government n^srssment on 
a Binglo crop land, that he alienated the lands by 
mortgage or sale to the knowledge of the temple 
trustees, that tho latter never successfully .attemp¬ 
ted to enhance the rent and that the property 
devolved from father to bod, a presumption of 
permanent teuanev arises in bis favour. 

[P 1137 C 2) 

(c) Landlord and Tenant — Occupancy 
rights—Urtoecupied Government lands—Pre¬ 
sumption. 

There is DO persumption in law that, because 
lands were unoccupied Government lauds at one 
time cultivating tonanis can never have occu* 
paney rights in them. [P 1188 0 11 

(d) Landlord and Tenant—Permanent te¬ 
nancy—Uniformily of rent for SO years— 
Presumption can be raised—Trust properly 


— Presumption should not be drawn if 
breach of truilis involved. 

No g''nor.il nilo run !>' laid down as to tlio 
uiinimum lfiii:ih of occupancy rti(iiired to raise 
a presumption ( f parm.ineiit rit;ht'. Ivioh Ca.so 
must ho decided on its own fact-i. aO years' 
occupation at a uniform loiit itiav ri-efoa 
' presumption of occupaiu-v ru;lits, 

[•’ ii iic ■>: I’ ipii? c n 

The presumption iji favour of [Lrinam-iit 
tenancy in tcm[>lc lands is not an imi'o>-.ililo 
one, though the presumption should not be drawn 
when the matter involve.^ a breach of trust. 

[I'113$ 0 2] 

2'. R. Ramachiuitlra An/ar, T. It. Kri. 
slinastvamij Aiijar and T. M. Vc^unta- 
chariar—foY Apiiellaufcs. 

C. V. Anouthakrishua Aiijar —for 
Rospotidents. 

Judgment. — S. .1. No. 1048 of 
1916. In tiu3 case, tho trustees of a 
templo in TinnevoMy District sued toejeeb 
the defendant from cortain temple lands 
io her possession, allogicg that siio was 
a yearly tenant and thiil her tenancy was 
tormiintel by notice to quit. She plead¬ 
ed in answer, inter alia, that slie hid 
a permanent occupancy right in the land 
and th.it plaintiffs were not cntitlert to 
eject her hut only to receive the thirvai 
due; slio also pleadol a right of perma- 
nent tenancy acquired by adverse posses- 
sion. The temple traced its title to an 
inam grant by the Goveruiuent in 1865. 
One of the questions in the case was 
whetljpr thogrant was only of the revenue 
payable to Oovernment or of the land 
itself and as a result whother the Estates 
Ijairl Act applied. The Miinsif held that 
tho grant was of the land itself and not 
of tlio revenue alono and that tho Estates 
fjand Act did not apply. IIo further 
held that the tenants in this and the con- 
nected suits were not shown to lie yearly 
tenants liable to bo ejected or to have 
even been let into possession by the 
temide trustees, that they and their pre- 
decossors-in.title were proved to have 
heon in occupation of the land for nearly 
50 years paying a uniform rate of rent, 
which never exceeded the assessment 
payable to the Government, tliat they 
wore dealing with the land ns their own, 
subject only to the payment cf thirvai, 
to the knowledge of the trustees and 
were making transfers and that tho trus¬ 
tees recognized those transactions, that in 
some instances the property devolved 
from father to son, that tho oirmustances 
proved pointed to a permanent right ip 
the tenants and that there was no found $ 
tion for any presumption of yearly tenant 
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cy an-l tbac as the burden was on the 
))laiofciils to prove the yearly tenancy 
allege 1 by them and as they had faiiel to 
prove it, their suit for ejectment failed. 
On appeal, the District Judge held that 
the grant was of the revenue alone hut 
confirmed the Munsif’s decree. 

The trustees appealed to the High 
Court in Second Appeal No. 2694 of 1913 
an I this Court held that what was 
granted was the laud itself and remanded 
the appeal for fresh disposal. In doing 
so they also came to a finding of fact that 
the lands wlien granfod, were unoccupied 
and state! that the occupancy riglits, if 
any must have been acipiired since the 
grant. The District Judge hasnow found 
on the evidence all the facts except one 
roliel upon by the Munsif for bolding 
that plaintitis failed to prove their case 
of yearly tenancy and that defendants 
have shown their tenancy to be porma. 
nent;. and that fact is that the defendants 
were not in possession before the date of 
the grant which was concluded by the 
finding of the High Court: he however 
agreed with tho Munsif that the burden 
was on tiie plaintiffs to prove tlio yearly 
tenancy and their right to eject and that 
it was not discharged and that tho defen¬ 
dants had established their case of per¬ 
manent tenancy: and he dismissed the 
appeal, The plaintiffs have again ap. 
pealed totliis Court and Mr. Ramchandra 
Aiyar for them has contended before us 
that the burden of proof was on the 
defendants, that the finding as to defen¬ 
dants' permanent occupancy was erro. 
neous and that, if the burden was on his 
clie'jts, they had proved the tenancy to 
be a yearly one. 

Thequestionof burden of proof in acase 
like this is a somewhat vexed question. 
It seems to us however that there need 
be no difficulty if the general principles 
of burden of proof in the Evidence Act 
are kept in view. Ordinarily, when a per¬ 
son seeks to eject another from possession 
on the ground that the latter is his 
tenant whose tenancy has been termi¬ 
nated, he must prove not only that the 
tenancy is as allegel. if that is denied, 
but also his right to eject. In doing so 
he mustneoessarilyshow thatthe tenancy 
is a terminable one and has been validly 
terminated. This burden is unaffected by 
any defence of permanent tenancy set up 
by the defendant but which he has failed 
oo prove: vide Venkatacharhi v. Kan- 


All v. Nainar Amwaj. 1919 

dap2)a (l). On the ocher hand, when the 
plaintiff has made out a prima facie case 
of a terminable tenancy and his right to 
eject, either by evidence as to the origiol 
of the tenancy or from admissions of the 
tenant as to the character of his tenancy 
either before or in the suit or by reliance' 
on presumptions arising in his favour 
from other circumstances, and the tenant 
sots up in answer to it the existence ofj 
permanent rights in himself, the burdenl 
is on him to prove the special case tbusl 
set up. The many cases on the poinS 
will on examination be found to have 
proceeded on one or other of these rules. 
In one class of cases where the evidence 
showed that the tenant was, at one time 
either at the beginning of the tenancy or 
at some later period during the contiun- 
ance of the tenancy, a temporary or 
terminable tenure-bolder, it was held 
that the tenant must prove that he had a 
permanent tenancy at the date of suit. 

The examples of thease are Ackayya v. 
Hannmaritrayudu (2), where theland-i 
lord proved a lease from him to tbei 
tenant; Rangasami Beddi v. Gnana 
Sammantha Pandra Sa7inadki (3), where 
the admissions of the tenants that they 
were "nlvadai was held to 

favour the contention that the teoanoy 
was temporary” : Marapu Tharalu v. 
Telukkula Neelakanta Behara (4), where 
the Munsif bad found on the evidence 
that the defendants were tenants from 
year to year and the High Court holdinS 
there was no necessary presumption of| 
permanent occupancy in favour oftenaDtSj 
under inamdars held that the burden was 
on the tenants to prove the alleged 
occupancy right, and Naina Pillat v. 
Bamanathan Ghettiar (6), where the 
tenancy was under muchilikas executed 
by some tenants on behalf of all- I® 
some cases presumptions of fact have been 
raised in favour of the landlord or of the 
tenant from the conduct of the parties 
with reference to the land when there la 
no direct proof of the origin of the ten¬ 
ancy : periodical raising of the rent an 
periodical resumptions of land by 0 
landlord, tenants submitting to them, 
have thus been held to raise a presumi^ 
tion in favour of the landlord, an 


(1) [1892] 15 tfad.95. 

(2) 1891j 14 Mad, 269. 

(3) 1899 22 Mad. 261. 

(4) [1907 80 Mad. £02=2 M. L. T. 470, 

(5) [1917] 41.1. 0. 788. ■ 
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^gainsf. tlio tenant, that the tenancy was 
la terminable one. ^eo Uajah of Veribi. 
iO>ri V. Mukku .^arasnya (b). On the 
[Other hand, circumstances such as long 
continued occupation at a uniform rate 

of rent, dealings by the tenant to the 

knowledge of tlie landlord as if ho had 

ermanent tenure without 
objection, and devolution of property 
fiom father to son have been considered 
as indicating permanent tenancy. Where 
circumstances exi:t in anv particular 
;Caso, some of thorn in favour of a pre- 
Isumption of a terminable tenancy and 
:som6 in favour of that of a permanent 
tenancy, the Court which has to weigh 
the evidence must decide on ^vhich side 
the halam-e of evidence falls. Jn i third 
class of cases presumptions are raided in 
avour of tl.e landlord or the tenant, as 
the case may he. from the situation and 
character of the lands themselves; for 
example lands in a zamindari are pre- 
Isumed to be licld on permanent tenancy 
See CheeUti Zamindar v. Mannsooru 
Dhora (/), That question is now re 
jgulated by the Estates Laud .\ct. Again 
if tbe land is in a district or locality 
'where the usual rule is permanent 
tenancy there will be a presumption in 
ifavour of it; and vice versa. Here again 
If there are conflicting presumptions the 
Court considering the f.icts must decide 
which presumption should prevail 
It may also he stated that a tenant 
who comes into possession as a temporary 
tenure.holder cannot develop himself in' 
to a permanent tenant by mere length 
of occupation, vide the case cited'as 
Raniiasami lieddt v. Gnana Sammantha 
Pandara Sannadhi (3). or even by set. 

tipg up a. title as permanent tenant in 
himself, so long as the original tenancy 
has not been terminated by the landlord. 
See Rajah of Venkatagiri v. Mukku 
Narayasa [i)). Bearing the above consi. 
derations in mind we must examine the 
present case. The Estates Land Act does 
not »PPly to it and the presumption 
nnder S. 106, T. P. Act also does not 
apply as these are agricultural lands and 

there has been no notification issued by 

the GovernmeDt under S. 117, of that 
Act. Tbe fact that the lands are inam 
lands does not by itself give rise to any 
presumption in the inamdar’s favour 
vi de, M addu Yerrayya v. YaduUa Kan, 

fCj U910) 87 M8d.=l7 I. C. ^- 

(7) llDCO] 23 818. 
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gnii Noidii fH). and wo think there is 
no prosiinipdon from that fact in favour 
of the tenants in this case oitbor. us the 
lands are Covornmont niivatvvuri lands 
to which tho Ivdatcsinnd Act-loos not 

apply, though in inam lands to which 
tho Act applies the f-rosuinption is -lis. 
tinctly in favour of the tonanfs, vide, 
Aausu7)iull / Su/'ti f/if uarai/ii y .j,» 
rhult*} Polofnui {Uj. 

The plaintills have pioducod no rmichi- 

likasor other documents to j.rovc the 
terms of tho tenaucy. They attempted 
to show that the lands wero held on 
warara tenure and that the/themselves 

cultivatol them for some time, but thev 

failed to prove these allegations The 
cumulative effect of the facts found by 

the lower Court, vi/. tlie holding at the 

same rent for nearly fifty voars. that 
rent being e«|invalont to the Government 

assessment for a single crop land in the 

(.overnmont village, the absence of any 
successful attempt being made by the 
trustee to enhance the rent for all these 
years, the selling and m-rtgaging of 
their lands by the tenants to the know 
ledge of the trustees, as if the lands 
were their own subject only to the pay 
mepfc of bhirvai to the temple, the devo^ 
lution of property from father to son in 
some cases, the trustees recognising 
the alienees and the heirs in each case 
certainly supports an inference of per¬ 
manent rights, and is against the land- 
lord s allegation of yearly tenancy Itl 
u-as argued that there was a presump i 

tion in favour of the temple because the' 

lands were unoccupied at the time of the! 
GWnment grant in 18Go and hecausa 
the landlord in this case is a temple No' 
doubt we must take it that at tho-latei 
of the grant there was no permanent 
tenancy right m existence; that does nob 
prevent the acquisition of permanent 
rights 8ubsc^u6ntly. 

It was suggested that fifty years was 
too short a period for it. It ig not 
possible to lay down any gereral rule 
as to the minimum length of occu 
paocy required to justify the use of 
that fact as one of the factors in 
drawing an inference of permanent 
tenancy. Each case must be decided od 
its own facts with reference to all the 
facts proved th ough of course the amount 

JJJ U9lOU4Mad. 246=5 I. 0. 7U. 

Msd. m 
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yf supi)oit ^iveii by the ieogth ol' oeoupa- 
tion to such an inference will necessarily 
v;iry with tlie j'^oriod, We do not think 
do years’ occupation at a uniform rent 
should be treated as an immaterial fact 
jin considering tlie nutureof the tenancy be- 
jcause felie period is only dO years. It does 
not follow as a matter of law that hecxuso 
the lands were unoccupied Government 
raiyatwari lands at one time cultivating 
jbenants could never haveaciuired occu- 
ipancy rights in them. See if authority 
is needed f’eria I\>iruppfJu v. 

Aiiiar (lO). In the c'.sc ol 'rddikonda 
Bu'hi Virahlui'hayU'i v. Senti Ven~ 
kail na (11) their Liordships held tliat the 
landlord was hound to prove his right 
to eject and a!lo\^od him to eject only on 
proof that he and his predecessor in title- 
were in possession of both the niolwaram 
and kudiwaram for the past -iO or 50 
years before suit and that the tenant 
came into possession when they w'cre 
owners of Loth warains which they 
continued to l/o up to the date of suit. 
In tlie case before us though the land 
was unoccupied in IShoand the plaintitfs 
had therefoje full riglits in the land 
iuclu(3ing both warains at that time they 
have not shown that they continued to 
be in possession of both rights up to the 
present time the evidence pointing to the 
contrary. The question therefore really 
is whether on all the facts in the present 
case a piesumption of permanent tenancy 
does not arise one of those facts being 
that the land was unoccupied in 1865. 
It cannot be urged that from that fact 
alone there is a presumption of yearly 
tenancy at the date of suit. 

The next point taken is that as the 
lands are temple lands no presumption 
of a creation of permanent rights by 
grant was permissible as that would be 
a breach of trust and reliance was placed 
on Satija Sn Gho.<!ha! v. Kartik Chandra 
Das (l2), which was followed in Naina- 
Pillai V. liamanathan Chettiar (5). No 
doubt a Court will not presume the 
existence of an illegal transaction or as 
Jenkins, 0. J,, put it ’ the j)resumption 
in favour of a transaction assumes its 
legularity.” But the grant of a lease in 
perpetuity of temple lands is not neces- 
sarily a breach of trust though it may 
b^ifit was an act of management not 

(10) U9in 12 I. C, 1. 

(11) IW13] 201. 0. 769. 

U'i) L19121 13 I. C. 596. 


authorized by the terras of the endow¬ 
ment or by the usage of the temple. 
Such a grant is perfectly valid if made 
for necessity or for the clear beneet of 
the temple. Vide the Privy Council case 
of Palaniya 2 )pa Chetlyv. Deivasikamony 
Pandara Sannadhi (13) andtheobserva. 
tions of Sadasiva Aiyar, J., inNainaPil. 
laiv, Ramanathan Chettiar{5). The pre 
sumption in favour of permanent tenancy 
in temple lands is not therefore an im. 
possible one the only point is that when 
drawing the presumption it should not 
involve a breach of trust, In Salya Sri 
Ghoshal V. Kartik Chandra Das (12) 
what their Lordships did was to send 
the case down to find on the question of 
permahent tenancy on all the materials 
before the Court bearing the objection 
in mind. It should also be remembered 
that a grant is not the only way that 
permanent rights could be obtained in 
temple lands, prescription is another. 


In this case the lands were originally 
waste and were evidently brought under 
cultivation by the tenants. The arrange- 
ment to get that done by granting perma¬ 
nent rights may have been very beneficial 
to the temple. The presumption of a 
valid creation of permanent rights is 
tlierefore easier to raake.V At any rate 
the learned District Judge in considering 
on which ^side the balance of evidence 
and presumptions was had his attention 

drawn to the objection now dealt with 

and his finding therefore cannot be said 

to be vitiated by the objectioninquestion 

as in the Calcutta case. Oo all the facts 
of this case we think there is no ground 
for holding that the primary burden o 
proof which was on the landlord to prove 
the tenancy alleged by him and bis rig . 
to eject has been discharged or 
fering with the District Judge’s finoiDg 

on the facts and the presumption arising 

from them in favour of the ’ 

that she has an occupancy ligut in 
lands in suit. The second appeal 
and is dismissed with oosts. 


In S. A. Nos. 1649 to 1652 ol 1916. 

Cbo other second appeals, 
reals Nos. 1649, 1650. 1651 and lb 5 J oi 
L916. follow our decisions in Second AP- 
real No. 1618 of 1916 and for 
reasons as are recorded in our ^8^ 
ihereia >ve dismiss the , 

!^os. 1649, 1650.1651 on9l6wi^« 

(13; L19171 40 Mad. 709=391^0722*' 
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Thatha Pillai v. Emi*i:hor 


Madras 1139 


ani without costs iu Sacond Appeal 
No. 1652 of 1916. 

S.N./r.k. Ai>peal dismissed. 

A. I. R. 1919 Madras 1139 

Aisdur lUriiM andNapier, T.T. 

Tkatka Pillji anl others —Accused— 
Petitioners. 


V. 

.Smp^ror—Opposite Party. 

Criminal Revn. Cases Nos. 711 and 
736 to /55 of 1917, anl Criminal Revo. 
Petn. Nos, 563 an 1 535 to 601 of 1917, 
Decide! on 14th February 1918, praying 
the High Court to revise judg-nont of Court 
of Subdivisional Magistrate, Trichinopoly, 
in Criminal Appeals Nos. 91. etc. of 
19l6, 

(a) Madrai Forest Act (5 of 1882). S. 26 

—S 26 cannot be used to detriment of per- 
aon having pre existing rights. 

SestioQ 2G doesnot empower the Gcverumenlto 
reguUte tbensoof the laud which is d^alt with in 
Gh. 3 to the detriment of any tights exiting in in¬ 
dividuals and communities; I. C. 724. Foil, 


(b) Madras Forest Act (5 of 1882 ), S. 26 

—Accused claiming right of pasturage—Con¬ 
viction without inquiry is illegal. 

Where the ro^idsnts of a village claim the 
tightof pastUMgo .mi the right to cut fuel a 
conviction nndor S 26 without .on inquiry into 
these allegations isillegal. lPll3i)C2] 

S. Swamina'^han—for Petitioners. 
li. Rumandth^ Sheitii — for the 
Crown. 


Order. — Tlio convictions in these 
cases are under S. 26. Milra? Forest Act 
anil the rules and re.gtiktions framed 
thereunder. The laud with reference to 
which this section has been applierl al. 
mittedly belonged to the Davastanani and 
is Inam land. The zamlndar of Kadavur 
is the manager of the Devastanam. His 
estate and also blio inanagoment of the 
Devastmatn have been taken eliargo of 
by the Court of Wards under the 
Madras Court of Wards Act. Tlion an ap. 
plication was raido for the use of the 
pastuirge and of the natural proiuceof 
this land being regulated under Ch. 3, 
Forest Act. This chapter deals with the 
protection of land at the disposal of 
Covornmont not included in reserved 
forests and says: 

•‘iubjecl to all rigbta now legally vested in in- 
dWiduala and communities the Governor In 
O^cil may for any district or porlioo of a div 
trlct make roles reguUle tho uro of Ibo 
pasturage or of the natural produce of land at 
the dispceet of Government and not Included 
in a reserved foreitji 8uoh rulee may with res- 
P'0t*o each land reguUte or prohibit tho cut¬ 


ting of gra-ri .iml paHuring of cittlo .and requ' 
late l.;o piuiienti; fo be mado for .such cultinc 
or pasturage (. hiii-o c). 

It is first of all argnod that tiie land 
■'eing in tho Dev isianam and not part of 
the zatnindari of K ilavur wa= not [jro. 
psriy includel within tho scmjio of S 26 
Milras Forest Act. But it is found by 
the appellate Magistratu and it is not 
disputoj hero tint the land is withiti 
the limits of the Kiliivur estate thonah 
it is part of the Devastanam Inam. Ths 

notifications relate to the entire estate 
and tho Court of Wards took up mangc- 

raent of the land in question under those 
notification^. Wo do not tliink therefore 
that this objection Ivis any force. 

The second point which is the more 
substantial raises the (luestiou whethe'’ 
S.-2(: coiitomplatos tliat the Government 
can under that section prohibit the use 
of land which is deilb with under Ch. 3. 
Forest Act for pastur.ago or prevent 
personsclaimin-j right to cut trees for 

niel and doing similar acts from doing so. 
The section begins by siying that the 
prohibition or tho regulation shall be 
subjoot toall rights now legally vested 
in individuals and cotnmunities. In 
this case it is alleged that the petitioners 
who are the villagers living m the vicini- 
ty have a right to graze their cattle and 
goats on the land in question and also to 
cut trees for the purpose of fuel and to 
take the produce of tho trees in the for- 
est. If the claim is well founded it could 

not 1)0 sii.i that under S. 26 tho Legis- 
laturo empowered tho Government to 
prohibit theso persons from exercising 
the rights already vested in them. If 

that wore its intention • what the fjegis. 

lature would have S'lid was thafcnotwrth- 
standing any rights which any person 

may claim as to pasturage or produce of 
the land the Government can prevent and 
l»ronibit the use of the land for such pur- 
poses. The languagoof the Regislnbure • 
seems to us clearly to mean just the 
reverse They did not intend to em¬ 
power tlieOovernment bo regulate the use 
of the land which is dealt with under 
this chapter to the detriment of any 
rights existing in individuals and com¬ 
munities. This becomes still clearer 
when we refer to Ss. 10 and 11 of the 
Aot. S. 10 lays down the- procedure 
with reference to rights claimed in land 
other than rights of way pasturage water 
course or forest produce. The procedure 
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'vith rogiircl to dealing with those rifjhts 
is laid do'A n in S. 11, These sections 
deal wich tlio procedure for reserved for¬ 
est. Ch. .1 deals with land not included 
in reverved forest and it seetus to us 
that ttio wording of the section is clear 
enough to show that as in the case of 
Jcservod forest so also with respect to 
lands not included in reserved forest the 
Fjegislatuve did not mean to interfere 
'vith the existing rights of the people. 
There is a decision of this Court to the 
sainoeilect recorded in llangiulu In rc (1). 

The i)etitioner.s’ eiaims were put for- 
\\ ud hefoio ili 0 second class ^^agistrate 

'Vho originally tried those cases, hut he 

apparently ignored the question alto* 
gother. Then on appeal the Sub-divi- 
sicnai Magistrate thought that the ques¬ 
tion had been finally disposed of by tlie 
decision of the Collector in another pro¬ 
ceeding The present petitioners were 
not parties to that proceeding and the 
appellate Magistrate in these circum¬ 
stances ought to have dealt with the 
question as to the right claimed by the 
petitioners before coming to a conclu¬ 
sion on the question whether the acts 
imputed to them made them liable to 

the'penalties prescribe I by the Act. On 

these grounds therefore we set aside the 
judgment of the Subdivisional Magis¬ 
trate in appeals ill remand the appeals to 
him for disposal according to law. If 
the i)artie3 desire to adduce fresh evi- 
denca on this question they will be at 
liberty to do so before the Subdivisional 
Magistrate. 

S.n./r.k. Case remanded. 

ui Liyiij ransy-m. 


^ EEHANNA V. VkERABHADRASWAMI (FB) 


A. I. R. 1919 Madras 1140 
Full Bench 

Ayling, Coutts-Trotter, and 
Seshagiri Aiyar. J.J. 

Pandiri Plaintiff—Appel¬ 

lant. 

V. 

Grandiu Veerabkadraswami —Defend¬ 
ant—Respondent. 

Civil Appeal No. 343 of 1916, Decided 
on 20th February 1918, against decree of 
Addl. Temporary Sub. Judge., Rajah- 

mundry, in Original Suit No. 3 of 1916. 

V Limitalion Act (9 of 1908), S. 21—Au¬ 
thority to acknowledge debt on behalf of co- 
contractor or partner can be -presumed from 
circumstances. 2,1.0. 809 and 11 J. 0. 332 
Overruud. ’ 

In tbejabscnceof direct evidence that a co-con- 
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tractor or partner has authorised bis co-contrso 
tor or partner tomake acknowledgments or «« 
ments saving limitation on his behaU LJk 
auchority cm bs inferred from other circomL« ^ 
such a.s the position of the other co-wntrartT^ 
or partners in the business. 21 / 0 634 PnV 
2 /. C. 300 and 11 /. 0. 332.0veruled ’ 

tPlU2C2) 

V. Tiamadoss~tor Appellant. 

T. liamchandra Rao-lox Respondent. 

Order of Reference 

Waliis, C. J.—It is quite clear in this 
case that the defendant landhisadult 

son defendant. 2 carried on basinessas 
timber merchants with the joint family 
property. It is also clear that the ad 
vances made by the plaintiff were made 
to them both and that defendant 2 was 
personally liable on them as well as 
defendant. 1 This is abundantly proved 
by the fact that defendant 2 has signed 
the settlements in the plaintiff’s books 
Rx. A, dated 27th April 1907, and Al. 
dated 12 th September 1909, and the pro* 
raissory notes D, dated Ist May 1907, 
and E, dated 13th September 1909. He 
did -not sign the settlement A.2, the pro- 
missory note F, dated 26th September' 
1910, or the letter J, dated Ist October 
1910, as he was absent but on 7th Febru¬ 
ary 1911 he signed the latter Ex. Gj set 
out in the judgoieat of the Subordinate 
Judge, in which ‘he stated that he and his 
father had'been borrowing from the plain¬ 
tiff, that his father had settled acoounts 
on 28bh September 1910, and signed in 
the plaintiff's book that he had not signed 
as he was not present and that subse¬ 
quently they had received further ad- 
vances to the extent of Rs. 4.000. In 
this letter he undertook to discharge both 
these amounts on his personal liability 
and added; 

‘‘There subsists also my personal bliailHyf^ 
the whole of the amount payable aooording w 
your accounts. As I did not sign in your ac¬ 
counts, ihis letter was written and given. 

He did not however sign the subse¬ 
quent settlement A-3, dated 7th Septem¬ 
ber 1913, or the promissory note Rf 
dated 7th September 1913, or the letter 

Ex. K, dated 9th September 
which defendant laoknowledged * 
indebtedness to amount to Re. • 
andarranged for a further advance . 

Rs. 1.200 for which they were to give » 
fresh mortgage. The plaintiff • 

evidence in support of his case, an 
ther the first nor defendant 3 ^ 
tured to go into the box ana the 
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863 called for defendaut iito prove that he 
had no connection with his father’s busi. 
ness are contradicted hy tho documents 
under his ownsi^joaturealready mention, 
ed. ^ero is evidence, and it is defend¬ 
ant 2 s case, that for the last few years 
he has been looking after a clotli busi- 
ness, and according to the plaintifl’s ovi. 
donee defendant 1 was the manager an 1 
always wrote tho letters and invoices re¬ 
lating to the timber business. 

In these circumstances, the only ()ues. 
fcion is whether the suit is barrel against 
defendant 2 personally, and this depends 
on whether defendant 1 cm be assumed to 
have had implied authoritv to sign the 
settlement in Ex. A 4, and the letter 
Ex. K on behalf of defendant 2 as well as 
himself. The last acknowledgments were 
made by defendant 1 when he wasnianag. 
ing the joint timber business, which was 
being carried on with joint family funds 
by defendants 1 and 2 as co-contractors 
or partners and while defendant 2 was 
looking after another business According 
to the decisions of this Court in Fa/a" 
■'iubramania Pi/lai v. Ramauatkan Chet- 
tiar (1) and in Sheik Mohideen Sahib v. 
Official Assignee (2), these facts are nob 
sufficient to raise a presumption that 
defendant 1 had authority to make an 
acknowlelgment on behalf of defendant 2 . 
Id the latter case it was expressly deci- 

ded that the fact of a partner being left 
do management of the business did not 
give rise to a presumption that he was 
authorised to sign acknowledgments I 
have pointed out in K. R. V. Firm v. 
Sathaijavada Sitharama Swami (.3) that 
a different view has been taken by other 
Courts in India in the cases cited to 
which may be added Lalla Parshad v. 
Babu Parshad (4) and also ap|)aronbIy in 
England, where the statutory provisions 
arc substantially the same as in India 
The point is fully discussed in K. R v\ 
Firm V. Sathayavada Sitharama Swami 
and, as it is one of great importance 
to the commercial community, we have 
•leoided to refer to a Full Bench the ques- 
tion whether, m the absence of direct 
evidence that a co-contraotor or partner 
has authorized his co-contraotor or part- 
ner to make acknowledgments or pay. 

In ir^abe:- 

(2) 11911] 86 Mad. U2=ll I. C. 332. 

(3) A.LR. 1914 Mad. 009=37 Mad. 146=21 
I* 0. 631» 

(4) [1909] 82 All. 61=4 I. 0. 708. 
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merits saving limitatian on bis boliulf, 

such autlioriby can ho inferred from other 

circumstarico-; such as tho position of the 

other CO contractors or f)ii/nors in tlio 
busi noss? 

Kumaraswami Sastri. J. -I agree to 
tho reference proimsod by niv Eonl, as I 
am of opinion thnl. tl.e decisions in Vain- 
siibrauuinia PHlai v. Unmnuathnn Chet, 
liar (1) anl in Sheik Mnhidee}i S.ihib v. 

Official Assignee i'l) remiro ro conside' 

I'ghfc of the decision in 
K.R.V. Firm V. Satkaijavada Sith'i. 
rama SioamI (3), which, if, I may say so 
With respect, gives cogent reasons for 
placing on S. 21. Lini. Act a moro liberal 

I * * f I conformity, with the 
decisions of the other High Courts. There 
IS no essential dillerence between tho 
position of partners in England and India 
and if under S. 2-51, Contract Act tlieact 
of one partner wliich is nocessary for or 
IS usually done in the course of the husi, 
ness binds the other partners, there ig no 
reason why acknowledgments of liability 
or payments made by one partner should 
not bind tbo others. I have rarely como 
across any instance where partners, while 
providing for authority to borrow on 
behalf of the firm, make any express pro¬ 
vision for acknowledgments or payments 
with reference to limitation. Very often 

the partnership agreement restricts the 

powers of certain of the partners to bor 
rovv. but when there is no restriction, 
busiDtss u conducted on the footing that 
one wlio has the power to borrow has 
also power to settle accounts, make pay- ' 
ments and in general to do all things 
necessary to ensure the credit of the firm 

Nattukottai Chettys who open account 
with persons insist on periodical settle- 
ments and would make no further advan- 
ces unless accounts are settled when 
roiiuirod. 

The object of the settlement is to pre¬ 
vent disputes as to its correctness and 
pleas of limitation from being raised. It 
13 dithcult to see why partners who allow 
business to be conducted on lines which 
are well known to everybody should not 
be presumed to have given authority, in 
the absence of evidence that the autho- 
rity to borrow was limited and excluded 
the doing of things which are ordinarily 
done where accounts arc opened with 

money.lenders. I do not think that the 
wording of S. 21, concludes thematter or 
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inalics any nilferencQ in tho general law 
applioaMe to inrtuers. The use of the 
\vo>fls ‘l)y ;'pasyn only of ' in tlie Acts of 
is7i and UOS, insfead of the words *by 
reason of,’ suggests that the legislature 
(lid not intend to aiiect the powers of one 
ji'.uIner to himi another by acts falling 
under S. 251, Contract Act. If it is 
shown that one partner has been borrow, 
ing tuunoy, making payments and settling 
accounts without objection by the other 
partners, it may well be presumed tha.- 
he was autliorixed to do so. There is 
no reason who wo sliould go further and 
jtNiuire an express authority treating the 
j.uiilicd authority as useless for the pur¬ 
pose of S. 21. 

Section 21 is similar in language to 
S. IT Mci'cantilo Law Amendment Act 
of i85d, which his received judicial 
interpretation in England so far as part¬ 
ners are concserned. The following jias- 
sage from Lightwoocl (time limit to 
action) correctly sumniarisos the law in 
Ih'u’land on the siiliject. 

"'I'lioach the doctriui* of implied agency as 
between co-dchtor<; is ab->pd,od, one may still be 

the actual asont of the ithcr s) as to bind him 
by payment. Jn the absence of evidence to the 

contrary, one ptrtncr is presumed to be the agent 
cf the Ollier to ma’-c payments in re-spect of 
partnership debts Goodwin v. Parfou (5) and 
though the ag ncy is in gonenl terminated by a 
dissolution of partnership ll’afson v. Woodman 
iO) it may undur special circuinstauces be treated 
ns continuing whore for instance the retirement 
of a partner is kept secret and payments of 
interest arc made in the name of the firm 
In re TiichcrUl" ’ 

I agree with the judgment in K. R. V. 
Firm v. Sathayavada Sitharama Swami 
(d), which deals fully with the English 
and Indian Statutes aud decisions and 
which is entirely in accordance with my 
experience of the consciousness of the 
mercantile community and the course of 
business usually followed. The same 
view has subsequently been taken in 
Lalla Pra.’ihad v. Bahu Parshad ( 4 ) and 
in Abdulalli Badrudm v. Ranchodlal 
Trikamlal (8) and in Karmali Abdulla 
Allarkhia v. Bora Karimji (9). 

Opinion, In this case the two defen¬ 
dants carried on the business of timber 
merchants as a family business, they 
being father and son in an undivided 


1919 


(5) 

16) 

(6 


118791 41 L. T. 91. 

18751 20 Eq. 721=45 L. J. Ch. 57. 


18.04 

1917 


8 Ch. 429=03 L. J. Ch. 737. 

88 I. G. 873. 

(9) A. I. R. 1914 P. 0. 132=39 Bom. 261=26 
I. a 915=42 I. A. 48 (P. 0.). 


Hinuu family. They are sued on a debt 
which would be statute-barred in the 
absence of an acknowledgment, sufficient 
within S. 19. Lim. Act. to take it out of 
the Statute. There is such an aoknow 
ledgment, but it is only signed by defen¬ 
dant 1, tlie father, and the question is 
whether it can operate as against the 
son, fcne co-defendanfc, also. 

The learned Judges who referred the 
case have propounded'a question about 
the answer to which we feel no hesifca- 
tion, but it is obviously referred to us 
because they felt a doubt as to whether 
the decisions in Valasiibramania Pillai 
v.Ramanathan CheUiar{l) and Sheik 
Mohideen Sahib v. Official Assignee {i) 
did not preclude them from arriving at 
the conclusion which they clearly thought 
to be the right one. The exact question 
propounded is: 

whether in the absence of direct evidence that 
a CO contractor or partner has authorized his 
co-contractor or partner to make acknowledg¬ 
ments or payments saving limitation on his 
b(jhalf, such authority can be inferred from other 
circumstances such as the position of the other 
co-contractors or partners in the business." 

Our answer is in the affirmative. We 
think that direct evidence of a Bpeoifie 
authority to give acknowledgments is 
quite unnecessary, and that authority 
may be inferred from circumstanced 
though it is, of course, quite beyond onrj 
province to indicate what circumstance^ 
should, in our opinion, be deemed suffi-i 
cient to warrant the inference. It is! 
important to notice the exact wording of 
S. 21 (2), Lim. Act. The section does 
not say that a person shall not be liable 
on acknowledgment signed by the partner 
by reason only of his being a partner but 
by reason only of a written acknowledg¬ 
ment signed by his partner; and it 
amounts to saying that if you have no 

more than a written acknowledgment 

signed by defendant 1 the fact that the 
other defendant is his partner canno 

affect the latter’s liability. 
obviously have a case where one partner 

signed an acknowledgment in 
a gambling debt of his own; but fer 

sub-section proof of the aoknowledgmenc 

would be sufficient to fix the . 1 - 

ner with liability, a conolnsion 
repugnant both to sense and U 

see nothing in the ‘"intended 

necessary to suppose that ic . jjjg 
to apply to transactions conduo . 
ordinary Courts of partnership 
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We need only refer to the general prln- 
ciple of law embodied in S.251, Contract 
Act that partners are the agents of one 
another and that their acts done in the 
ordinary courso of the partnership Imsi- 
ness bind the partnership. 

As regards tho two decicions referred 
to, it is not quite easy to say whether 
they should properly ho regarded as lay¬ 
ing down as a condition of liability that 
there should he direct evidence of o.’^press 
authority to give acknowledgments. But 
at least one sentence iu Sheik Mohideen 
Sahib V. Official Asnlijnce (2) lends 
colour to that view. White, C. J., 
referring to the former decision in Pu/a- 
suhratnania Piliai v. Ramaiwthiin Chet^ 
tiar il), says: 

‘'Following tli 0 principle wo here i. e . Vala- 
xubi;tmani7 J‘iUii v. linn'iitaHian Chetliir {1} 
lay down, wc luve to s;e iulhiac-iiciftiieDi? 
evidcnc? that the person win mido the acknow¬ 
ledgment bad authority to do 80 on behalf of 
his firm.” 

Those words are capable of the con¬ 
struction that what is meant is direct 
evidence of specific authority, and they 
were obviously so regarde 1 by the learned 
Judges who reforrol this question to us. 
jf tliat ho so, we have no hesitation in 
baying that they were wrongly decided 
and should no longer be regarded as law. 
Such a view is completely at variauce 
with that taken by the other Courts of 
India and by the Koglish Courts in their 
construction of tliocorrespondingsoctions 
of the ringlish Acts and would obviously 
pub a premium on commercial dishonesty. 
S.N./r.k. Answered in the 

affirmative- 

A. I. R. 1919 Madras 1143 

Oldfikld and Sadasiva Aiy.vb, XJ. 

Katha Pillai and of/ters—Defendants 
“Petitioners. 

V. 

Eanakasundaram Pillai and others— 
Plaintiflfs and Defendants—Opposite Par¬ 
ties. 

Civil Revn. Petn. No. 481 of 1917, 
Decided on 28th January 1918, against 
order of Sub-Judge, Negapatam, in Inter- 
locutory Petn. No. 1038 of 1916, in 0 S 
No. 109 of 1916. 

{•) Civil P. C. (S of 1908), O. I, R. 8- 
Move to repreient cemnunily lome oppo- 
>iog—Order need not be reatricted to re¬ 
present perion* not oppoiing, 

Leaye to file a repreeentetive suit under 0.1 
R- 8, may be granted as on behalf of a com¬ 
munity or body of persons eren though some 


per'?jns ol>j-‘' t to it. The order need not bo 
restricted tj‘.li-of Icitvo 0 !i ht iialfof tho 
persons not onni.^in!:: '1’lilt Cl 21 

(b) Civil P. C (5 of 1908). b. 1, R, 8 — 
Damages caimot be claimed by representa¬ 
tives, but leave to include individual dama¬ 
ges can be given l-i represenlalive.s 

ThoU;’h l-':ivc cinu'jt, t>.* ^rante.-l Dfilc a re¬ 
presentative suit f .r ..luni'.-'ji t’lO (-r.r.or iiiav 
be allowed in comhiniiioti uiih other relief 
sought. Ihe pl.iintili niav allowed t.) ol.iiiu 
dimas^ps not iu tiedr rcprci-nlaiive c.iptcity, 
hiK. on'iccmnt of ihcaet: l y wijivh tliev were 
individu.allv aggrieved. ujj (; ji 

(c) Civil P. C. (5 of 19081, S 92 and O 1 
R. 8—Scheme of management can be claimed 
ir> representative capacity—Suit how framed 
illustrated. 

A scheme of m.in.vj’eaieDt of trust property 
miv Ih pravei for in a respreseoiHlivo suit 
subject to objections when the scheme is acliiallv 
framed. 

Leave w.is grautod under 0. 1 . H. 8, Civil P. C. 
to the pl.iintifl a l-'adin? ir to rile a suit- 
on behalf of 200co-Mirjsid,irs as trustees of a 
forest land for a declar.iti-m ilnat the property 
belongol in comm'-n ti them on trust for an 
iej-inctim restr.iiniug the def-nd.'.nts from 
trespassing on it for damatjes and if necessary 
for ft schoiue of ii,aiia»emjut. tPll 44 C 2 ] 

T.-V. Krishnaswami Aiyar—for Ap. 
pollanls. 

r. U. Venlatrama Soslri~lor Oppo¬ 
site Parties arguerl contia. 

Judgment.—Thd order before us is 
one granting leave to phiiitiiF to sue as 
representing those of his fellow .Mirasi. 
dars who have not opposed his applica. 
tion, ami it was passed under 0. 1, 
R. 8, Civil P. C. The proposed suit is 
brought hy piaiutilT as a leading Mirasi- 
dar and as trustee in management of 
certain forest laoJ on behalf of the other 
Miiasidars alleging that defendants,some 
of the Mirasidars, have trespassed on it 
ami remove 1 a ijuantity of forest pro¬ 
duce. The reliefs claimed are declara¬ 
tions, an injunction, damages measured 
by the value of the produce removed and 
if necessary a scheme for future manage- 
meut,^ The main objections to the lower 

Court's order are that 0. 1, R. 8, deals 
only with representative suits, and that 
{1} as the plaint refers to tho forest as 
the common property of tlio Mirasidars 
their interest in it should be protected 
by a suit framed in accordance with 
0. 1, R. 1, with all the individuals 
concerned as parties, not by a representa- 
tive suit under 0. 1, R. 8 and (2) that 
a representative suit cannot be brought 
for damages. Both these contentions 
have been supported by reference to 
Afar kel v. Knight Steamships Co. f]) in 

(1) liaVd] 2 K. B. 1021. ■ - 
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^vhicll on© of several shippers sued, as 
representio;* all, for compeDsatiou for 
the losses, which each of the shippers 
had incurred by blie loss of the ship. But 
the main relief claimed in the present 
case resembles rather that in question 
in Duke of Bedford v. Elhs (2). a decla¬ 
ration regarding the rights of the six 
plaintifl's and other interested persons, 
whom they were allowed to represent 
under the Knglish 0. IG, R, 9 correspond¬ 
ing with 0, 1, R. 8, in the Indian Code, 
.and following the latter case we hold 
^that as regards the reliefs claimed ether 
than damages, the ?uib is properly con- 
stitubdl. 

As regards damages tliere is no dcubt 
the dictum of Moulton, fi. T., in Market 
V. Kyiight Steamships Co. (1) that a re. 
.presentative suit cannot be brought for 
jdamages. But it is clear that the objec¬ 
tion is only to the representative suit, 
as such, being for that relief. In fact in 
Duke of Bedford v. (2) the plain- 
■feilTs were allowed to claim damages, not 
in tlieir representative capacity, but on 
account of the acts by which they were 
individually aggrieved, the Court sanc- 
itioning the combination in one plaint of 
the claim by then; as representatives 
under 0. 16. R. 9, and of their indivi¬ 
dual claims raisiug common questions of 
fact and law’ under 0. 16, K. 1, corres¬ 
ponding with the Indian 0. 1, R. 1. 
Similarly in the present case two claims 
are made in the plaint. But the combi, 
nation is no more open to objection than 
that which the House of fjords permit- 
ted, since it is of the claim already refer, 
red to as made by plaintiff under 0. 1, 
R. 8 and of that which he makes alone 
as trustee or manager of the forest for 
damages for the loss of its produce and 
in respect of which there is no question 
of combination at all. These objections 
to the lower Court’s order therefore fail. 
It is said next that the lower Court’s 
discretion was wrongly exercised. But 
only 19 persons actually objected to its 
order and they merely referred gene¬ 
rally to some others not speoiGed as 
showing their objection. The total num¬ 
ber of Mirasidars is, we are told, about 
200. The lower Couit’s discretion was, 
therefore, exercised properly. Then it 
is argued that under 0. 1, E. 8, plaintiff 
must sue as representative of all the 
persons intere sted, and that he should 
(2) [1901] A. C.i. ■ 


not have been allowed to sue if any of 

them, oven only one repudiated his re¬ 
presentation. 

This does not, in our opinion, follow 
from the wording of the Order and it 
takes no account of the provision in it 
enabling any person desiring to be a 
party to be made one. But in this con- 
nexion, we obseived that the lower Court 
ought not to have limited plaintiff’s 
representation to those who did not 
oppose the grant of leave to him before 
it. It should have permitted him to sue 
as representing all, who have not been 
made or do not apply to be made parties 
to the suit. Lastly it is said that the 
prayer for a scheme of management in¬ 
volves or will probably result in a parti¬ 
tion of the property among the Miraei- 
dars, and that permission for a represen 
tative suit with that object should not 
have been given. It is not clear that 
the suit has that object, in fact the 
scheme asked for is merely one for the 
management of the property. Bat in 
any case it will be for defendants to 
object to the scheme, when one is pro¬ 
posed, on the ground that it is not of a 
kind which can be sanctioned in the sail 
as brought. It is not for them to object 
to tho frame of the suit, beoauss an 
inadmissible scheme may be proposed at 
a later stage. The lower Court's order 
is modiGed to the extent stated above, 
but is conGrmed in other respects. Peti¬ 
tioners will pay respondent 1*8 costs IQ 

this Court. 

S.n./r.k. Order modi/ied- 


A. I. R. 1919 Madras 1144 
Sadasiva Aiyab and Napier, JJ* 
Lakshmanan Chettij and 
bioners—Appellants. 


P. P. V. Balania'ppiiCkelttl9,odoiher5 

—Opposite Patties. . p, 

Civil Miso. Petn. No. 248 of 191». de¬ 
cided on 18bh March 1918. against jadg- 
menb of Temporary Sub-Judge, Rama 
at Madura, in Original Suit No. 


^ atil P. C. {5 of 1908). o. 41, Rr. s 
—Inherent power of appelUte Cou 
R. 5 is not cut down by power conferreo 

R. 6 on executing Court. nricinal 

An appellate Court has power, on ^ 

petition presented to it, to direct s y , 

••_v,_«^«wition of the 


me appeuaie uouri. 

ate not ent down or limit^ by the P* 
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oxcoptioiial powtr conforrod oii tlio exociitinf' 
Court by 0. U. it. G: 17 1. C. 7G3; Di^s. from. 

tP lUSC 1! 

K. V. Knuliii'tsami .i'///<7r —for Poti- 
tionersi. 

K. Ji'fihijam —for Opposite 

Parties. 

Order.—As rejitnls the proliminary 
objectiou that no potition under 0.-11. 
R. 5, Civil 1’. C., Jies io this Court in 
respect of astayof saleof immoval)lo pro¬ 
perty, Wallis, C. .T., and llannay, J., 
doul'ted in Civil Miscellaneous Petition 
No. loDD of 1914 (in Ap])eal against Order 
No. 173 of lOl!) the soundness of the 
decision in Kanuiappan Clietti v. Maui, 
kdvaangnvi Clietti {11, which was nnoted 
in support of the objection. W’e are 
incline ! to go further and dissent (with 
great respect) from the decision in Kau. 
iiiappan Chetti v. MaJiikavasdtjam Chet- 
ti (l). Tlie inherent powers of the appel¬ 
late Court clearly recognized by 0.41, 
R. 5, cannot he held to have hecn cut 
down or limited by the special and excep. 
tional power conferred on the executing 
Court by 0. 41, R. 6, which rule seems 
to have been clearly intended in order 
that the executing Court might be com- 
ipelled to exercise it in emergent oases for 
the heneUt of the judgment-debtor: see 
also the pertinent observations of Moo- 
kerjee. J., in Tribeni Snhu v. Dhiujwal 
Bux (2) and Itamn Praml Rfnj v. 
kul Chandra (3). W'e overrule the jireli. 
minary objection. 

On the merits it is not the decree 
under appeal that is sought to be execut¬ 
ed by the sale of immovable property 
but another decree against the execution 
of which tho decree under appeal refused 
to gi'ant an injunction. The present 
petition is not for a temporary injunction 
but it is for stay of execution of the dec¬ 
ree under appeal. The decree appealed 
against not being under execution 0. 41, 
R. 5, does not apply, and this petition is 
misconceived. It is therefore dismissed 
with costs. Memorandum of costs will 
follow. 

S.M./r.K. Appeal distnissed. 

1) [19121 17 1.0.768. 

2) [19071 34 Cal. 1087 (P. li.). 

. 3) A. I. It. 1915 Cal. 122=27 I. 0. 444 
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AUDfR R.llllM ANI> OliDI’IliLl), JJ. 

nainjiiroo Thirnm rlai Soun Nawker 
-Dufandint—Ai'pcdlanr.. 

V. 

A*. 0. (hr and -Kcop"nd<mL.s, 

Appeal Xj, (!5 cf Decided on 

2:jrd Novenil'Or 1017. 

^ (a) Con tract Act 1 1872), S, 70 -No cot»- 
tribution where poynient is mainly for plain¬ 
tiff s benefit-^Defendant need not pay even 
to extent of benefit derived —For contribu¬ 
tion payment must be for other's benefit 
alone. 

Section 70, doc-« not applj* to casjs whore a 
person does ail act (or his own fcactitand that 
hjI iiicidcutillv b’lurlis his noiiitilnur oraiiv 
ether pecsju- In ;:u,-h ciscs the i,alter need net 
}uy for tho extent of tho borKfit rleriv -.1 bv him 
ffomthcact iriI{ 7 C 2 j 

.1 parson claiming contribution from aiiotbcr 
under S. 70, Coatiact Act, must prove that be 
did somo act lor the latter, Au .act cannot be 
de.'Ccibed a- d.-no by one p'rson for another, 
unless item In shown that, but for the exis¬ 
tence of tint other's iiitort'sl, it w Hiid n-A have 
becudone, ilMltOCl, 21 

(b) Contract Act il872), S. 70-Repair« 
of tank by lessee for bis benefit—Other 
lessees incidently benelited — Defendants 
refuted to contribute to repairs before they 
were undertoken—Plaijaliff sued for contri¬ 
bution and charge for decree amount- No 
contribution can be claimed—No charge 
could be created—Art. 120 and not Art. 61 
applies to such claina-Limitation Act (9 of 
1908). Arts. 61 and 120. 

Pl.tiiitiffs l!»c les.-ees of the Sivagaog.a Zcinia- 
dari, execiuod certain neccs.'.ary repairs to a lank 
which irrigated tbeir land.s and llic defendants’ 
lands and also tho lands of other persons. Before 
commeuciug the repairs they intimatc-i to defen¬ 
dants their intonliou to do so and called upon 
thorn to hear their vatcablo share of the expen- 
bCJ. IX‘f<^-ndiui 6 replied that they did not want 
the iep-iir,=i and refused to p.ay any pnrt[pn of 
the fXpci>c-.>. Tho |(l.iinliff.-!, ho"evcr conijiletcd 
the repairs, and filed the present .suit for contri¬ 
bution against the defeudant-s, relj iugonS 70. 
They prayed also that the ainiimt that may be 
decreed to them maybe made a charge on the 
defendants’ proiwrties. 

Hr/if: ( 1 ) that as the repairs were executed bv 
the plaintilTs mainly for their own tenefit 
though the defendauts were also jncidentallv 
benefited by them, tho htter were not liable for 
a prop irtionate share of the expenses under S 70 
( 2 ) that, even if defendants were liable, pl'ain- 
tifTs were not entitled to a charge on their 
property: 26 Mad. C3G, Disl. [p 1147 q 2 I 

cable to the case. ip 

120-Art. 61 applies where benefit eon- 
ferredis e g., payment of revenue— 

butiorT*** applies to suit for contri- 

Pet Oldfield, /.-Art. 61, Llm. Act. can be 
applied to cases under S. 70, Contract Act. wher* 
the payment made by the plaintiff produced an 
immediate benefit to the defendant, ae la caS 


4 


1U6 Madras Souai Naicser v. 

of fayments of Oovernment revenue or of decree 
amounts, but the article will notapplv when 
tlic benefit will only arise at a subsequent stage 
an 1 plaintiff’s causa of action will not be com- 
l-leie until tliat subsequent stage is reached. To 
such cases Art. liiO must be applied. 

[P1151C2; P 1152 Cl] 

fd) Contract Act (1872), S. 70—Non¬ 
liability under S. 70 is not affected by re¬ 
covery of share of expenses under—Madras 
Regulation {27 of 1802). 

Per .Uuliir r^nhvn, /.—The fact that the 
Collector has levied some portion of the expenses 
for repairs from defendants by coercive process 
under S. !12 of Regu. 27 of 1802 will not affect 
their nou-liablitv under S. 70. l,P 1148 C 1) 

C. S. Ciovindariija Mudaliar, C. S. 
VcnciiLach-ariar and N. li. K. Thalha. 
ckariar^ior Appellant'. 

K. Srinivasa Aiuarjjar, T. R. Yen. 
katarama Sastri and S. R- ^hithitswami 
Aii/ar—ior Respondents. 

Abdur Rahim, J.—This appeal is 
from a decree of the Subordinate Judge 
of Madura, by which he directed the 
defendants to pay a sum of money as 
compensation for the benefit enjoyed by 
them as a result of certain repairs execu¬ 
ted by the plainbitl's to a tank called 
Mavnacl Tank situate in the Sivaganga 
Zamindavi. The defendants are Inam- 
dars of a village called Vellikurichi and 
admittedly, this tank is tho source of 
irrigation for that village and also a 
number of Avan and Devastanam villages. 
Vellikurichi is what is called a jividam 
Inain. It was granted prior to the 
Permanent Settlement to a descendant 
of Tirumal Naick and is held rent-free. 
Tho first ground of the claim is based on 
S. 70, Contract yVet. Sivaganga Zamin. 
dari is now in the possession of the plain¬ 
tiffs who are lessees, and their case is to 
the effect that the tank which is a com¬ 
mon source of supply to the Ayan villa¬ 
ges as well as to Vellikurichi was badly 
in need of repairs, the bund in more than 
one place had been worn out and the 
sluices were not in order. It was necos- 
sary for the maintenance of the tank in 
proper condition that considerable repairs 
should be executed. The finding of the 
Subordinate Judge is that the tank was, 
as a matter of fact, in need of repairs 
and, as a result of the repairs, it has 
been restored to its proper capacity and 
even improved. Vellikurichi has bene¬ 
fited by these repairs just as much as 
other villages, and the Subordinate Judge 
also finds that, were it not for the re¬ 
pairs, the tank would have gradually 
gppe into ruins. ^ The plaintiffs sent a 
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notice to the defendants that repairf 
w-ere necessary for the maintenance ol 
the tank m proper condition and also a 
copy of the estimate, claiming that the 
defendants were liable to contribute to 
the cost in proportion to the land which 
was cultivated with water from the tank 
The defendants in reply denied their 
liability and in fact said that they did 
nob want any repairs to be done to the 
tank, so far as they were concerned. 
The plaintiffs however proceeded with 
the repairs, the cost of which has amoun- 
ted to Rs. 14,000‘odd. 

There can be no doubt that as a result 
of the repairs, the tank has been im- 
proved. The plaintiffs have not only re- 
paired the tank but they have improved 
the sluice and put in a regulator under 
lock and key for the purpose of regulufc- 
ing the discharge of water from the tank. 
The Subordinate Judge has held the 
defendants liable for a proportionate 
share of the expenses of the repairs, bub 
that so far as the repairs to the sluice 
are concerned, they could not be said to 
be for the benefit of the defendants, and 
he has disallowed the cost of those re¬ 


pairs. The memorandum of cross-objec¬ 
tions mainly relates to the cost of repairs 
to the sluice. 

The question we have to consider in 
this case has a fairly long history, going 
as far back as 1820 or so. On going 
through the entire evidence both oral 
and documentary, one fact seems to be 
clear, namely, that'the Inamdars have all 
along been refusing to pay anything for 
the repair of the tank. I 
again to refer to that matter later on. 
So far as the application of S. 70, Con¬ 
tract Act, is concerned, it must be taken 


be proved that the defendants never 
bhorized the plaintiffs to execute e 
pairs at their cost and never assen e 
payment of the expenses. 1 
mrae for the purpose of argument. ^ 
• as this question is concerned. 

9 defendants did in fact . 
nefib of the repairs done by the p 
fs. But that is not enough to ori j 
9 case within S. 70. This sectmn ^ 

3n the subject of Vamniimg 

mber of cases in this Court & 

ira Damodara v. 

(1), a.d it could not c ^ 

, rulings have been 

m on eve ry point. -- 

\) 1189.^118 Mad. 88. 
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of the decisiona unioubtelly propooile- 
rates in favour of the views expressed by 
Munro aud Sankavan Nair, JJ., in Yo- 
gambcil Boyee Armnani Ammal v. Naina 
Piilai ^arkatjar (2) and by Sankaran 
Nair and Spencer, JJ., m Rajah of Pilta. 
par V. Se:'ij. of State (3). In those cases 
the scope of the section hos been fully 
discussed. Tliat section says: 

"Where a person lawfully does anjtbingfor 
another person, or delivers anything to him. not 
intending to do so gratuitously, and such other 
person enjoys tho benefit thereof, the latter is 
bound to iiialre couipt'usatiou to the former in 
respect of or to restore, the thing so done or 
delivered." 

In this case there can he no doubt 
that the act of the plaintiO's was lawful. 
The next element that has to be proved 
by them is that they did the act. the 
compensation for which they claim from 
the defendants, for the defendants. It 
has further to be proved that they did 
not intend to do what they have done 
gratuitously and this, we may take it. 
has been amply proved and ie not dis¬ 
puted. The last condition that has to 
be satisfied is that the defendants should 
have enjoyed tho benefit of the act. As 
regards this, it is laid down, in tho two 
oases already referred to that the person 
who is sought to be charged must have 
the option of refusing or adopting the 
benefit. But on this point there seems 
to be some difference of opinion. Ayliug 
and Tyabji, JJ., in Saplkarishi lieJdiar 
V, Secy, of Stale (4) appear to have 
doubted whether that view of the law 
is correct. It is not however necessary 
for us in this case to go into that ques¬ 
tion. I think that the plaintiffs havo 
failed to bring their case within S. 70 
by failing to prove that they did the 
repairs for the defendants. The irriga- 
tion of their own villages also deponJs 
as much upon the maintenance of this 
tank as that of Vollikurichi. Tho extent 
of land irrigated in the Ayan villages is 
more than three times that of the wet 
land of Vellikuriohi. So they had un¬ 
doubtedly a preponderating interest in 
the maintenance of the tank. The tank 
is situated in the plaintiffs' Zamindari 
and they are the owners of the soil 
and the tanks. There is nothing in the 
terms of the notice which tlie plaintiffs 
gave to the defendants or in any other 
evidence to show that tho plaintiffs were 

(2) H'JOal 33 Mwi. 18=3 I.0.110. 

(3) A.I.R. 1916 Mad. 428=25 I.O, 783. 

(4) [1916] 281.0. 309. 


executing tiio repairs for the benefit of 
the defendants. Tlio fact that it is this 
tank whicli irrigates their own land and 
that land is muoii larger in extent tlian 
the wet Ian Is in Vellikuriohi village 
would suggest tint wlion they executed 
the repairs, they did so for their own be¬ 
nefit. If they dill not keep tlio tank in 
order, their lands would suffer and wo 
havo nob been referrol to any circum¬ 
stance which would suggest the inference 
that they wanted to repair tlio tank not 
primarily for the benefit of their own 
lands but for the benefit of the defen¬ 
dants Ian Is. The natural inference is) 
that as they liid to repair the tank in, 
order to cultivate tlioir own lands, and- 
did so for that purpose, no doubt tho re¬ 
pairs would inevitably and incidentally 
also benefit the defendants’ “lands.” But 
that in itself would not show that tho 
plaintiffs’ intention in executing the re-i 
pairs was to benefit the defendant. 

The law J8 not tliat, when a person 
does any act for his own benefit, anil that 
act incidentally benefits his neighbour or 
any other person, that neighbour or 
other person must pay for the extent of 
the benefit he derives from tho act. That 
certainly is not the scope of S. 70 and we 
have not hsen referred to any authority 
that, apart from all question of intention 
of the person who seeks to charge the 
defendant for tho benefit which ho lias 
derive] from a certain act of his, the de 
fendant would bo liable, if the act hap. 
pons to ho beneficial to him. That, at 
any rate, is nob the scope of S. 70, and 
nono of tho cases which have been re- 
ierrol to at tho Bar liave in any way 
minimised the importance of the condi¬ 
tion that the act must be done for the 
benefit of the defendant. This proposi¬ 
tion has never been doubted though in 

some cases the question did not really 
arise, for instance, where payments wore 
made in discharge of arrears of Govern, 
msnb revenue by a co-owner of the pro¬ 
perty or by any other person interested 
in making the payments. To cases of that 
class which have been brought to our 
notice, S. 69 would apply. 

The history of the present case is this. 
The documents show that before 1820, 
the Sivaganga Zaraindar used to receive a 
certain periodical paymont from the 
inamdars in the shape of kulavettu, that 
is to say, annual payment in connexion 
with the digging of, or repairs to, the 
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tank. appears from Ex. 3. How. 

ever by lSo2, the demand made by the 
zaminiliir was not for any kalavefctu but 
for the defendant’s share of the cost of 
repairs, which is something quite differ- 
ent from kulavettu. There is nothing 
whate\er to show that auy time, tire 
inamdars acceded to this demand. Only 
once in 1854, the Court of Wards, or 
rather, tho Collector, who was in charge 
of tho /amindari at the time, though it 
does not clearly appear in what circum¬ 
stances, did, under S. 32. Reg. 27of 1802, 
roali/e a certain sum of money in con¬ 
nexion with the repairs tothetank. That 
section deals only with the payment of 
tuccavy or of advances of money for re. 
pairs of tanks. The plaintiffs now seek, 


tank since 1854. There is a body of evi 
dence to this effect of witnesses, whom 
I do not find any reason for disbelieving 
and the accounts produced by the plain' 

tiffs themselves corroborate that evidence 
One witness says that, sometime ago,’ 
repairs vvhich cost about Bs. 2,000 were 
executed. If, as a matter of fact, the 
zamindar was conscious that he had a 
right to levy contribution for repairs or 
at any rate that he had not lost that 
right if he had it at anytime, it is not 
conceivable that since .1884 to the date 
of the present suit, he would not have 
made any serious attempt to realizi the 
share of the defendants’ liability. In 
fact, the result of the entire evidence is 
that, at no time, the Inamdars either 


nob to recover any advance of monoy 
made for repairs, but to enforce contri¬ 
bution towards blie cost of repairs already 
executed without authority from the 
inamdars. S. 32, Reg. 27 of 1802, would 
!have no application to the present claim 
of tho plaintiffs. If therefore the GoUoc- 
bor attached the property of the inamdars 
and under coercion of such process rea- 
li/.od any proportion of the costs of re¬ 
pairs executed by the zamindar, heclearly 
acted beyond the jiowcrs given to him 
under S. 32 of the Regulation, If on tho 
other hand, tho provisions of the Regula¬ 
tion were properly enforced, that is to 
say, in order to realize the advances made 
by the zamindar or by the Government, 
then such enforcement can in no way 
support the present case of tho plaintiffs. 
So I do nob think that the plaintiffs now 
in any way rely on what the Collector 
irealized in 1854 under coercive process. It 
is conceded that that was the only time 
when any money was actually realized, 
so far as the evidence goes, from tho 
[inamdars in connexion with any repairs 
to the tank. But the inamdars have 
throughout been protesting against any 
obligation to pay anything for repairs 
done against their wishes or without 
their consent. 

Then certain accounts have been pro¬ 
duced of the year 1880 and thereabouts. In 
one or two instances, a small sum of money 
is shown as due from the inamdars of 
Vellikurichi on account of repairs to this 
tank. But it is not proved by any evi¬ 
dence that anything was paid on this 
account by the Inamdars. The evidence, 
both oral and documentary, shows clearly 
that there had been repairs done to this 


actually paid anything for the repairs or 
that their liability for such repairs was 
ever established or admitted. I have al¬ 
ready pointed out that what the Collector 
did under S. 32, Regn. 27 of 1802 is of 
no importance in the absence of clear 
evidence as to tho circumstances iowhich 
the money was realized, and so far as it 
appears, his action does not seem to have 
been authorized by the law. 

Then the plaintiffs sought to base their 
case on a general custom, to the effect 
that every village held under a zamindar 
by way of Inara or similar tennre is 
liable to contribute to the cost of repairs 
done to their sources of irrigation, whe¬ 
ther tanks or channels. The evidence 
that we have on record falls far short of 
establishing any such general enstom. 
We have been referred especially to the 
accounts maintained by the zamindar aiw 
produced by the plaintiffs, Exs. F, G, U 
and M series. They do not extend 
down than 1886, and it is nob possjble 

to extract from these accounts sufficien 

particulars upon which one could u 
with any amount of certainty tbat a cu - 
tom such as that alleged prevailed m 
zamindari. We ought to ®.. 

more about the circumstances . 

the payments were made by the ‘ , 

Inamdars or holders of Devastana 
other villages. It is not even cea 
such payments as were made we 
made voluntarily or under l.jku. 

not shown at what •„ Vfe 

tions were made, or on what • 

do not know anything from 

tioos of the tenures o'^ 
the proprietors of which ^ ^ . ^itber 
tions towards the cost of P 
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to channels or to tanks, were received. 
Unless these points are cleared up, it 
could nob be said that any custom has 
been establishetl. Then it is remarkable 
that, so far as Yelikurichi is concerned, 
there is only a single instance which has 
been already alluded to in which a small 
payment is shown as due from the Inani- 
dars, I cannot, upon the evidence in 
the case, hold, whatever else the accounts 
of the /.ainindar might show in this 
connexion, that the Inamdars either 
agreed to make any such payment or did 
in fact make it. Whatever might be the 
case with the other villages shown in the 
accounts, they certainly do not make out 
a case against Vellikurichi. Even if it 
be taken to be sulliciently established 
that a general custom exists in the zamin- 
dari such as is contended for by the 
plaintilTs, the evidence and tlie circum- 
stances above alluded to indicate that, so 
far as Vellikurichi is concernel. the cus- 
tom has lost its force for a very long 
time if it ever applied to it. In this 
connexion, I may refer to what happened 
in the lo.ver Couri with respect to the 
evidence aJducol by the pliintitTs to 
prove a general custom. Itisstatolin 
para. 38 of the juigment, from which it 
would appear that the Subordinate Judge 
at one stage of the trial formed an opin¬ 
ion that a general custom had heon |)roved 
by evidence adduce 1 by the plaintiffs, 
and ho intimatol to tlie plaintiffs that it 
was unnecessary for thorn to encumber 
the record with further clocutiients in 
support of the alleged custom. 

Such an observation on the part of the 
Subordinate Judge was unjustified, as it 
might have had the effect of deterring the 
plaintiffs from adducing all the evidence 
they had cu the point. But whether they 
wore in fact 'o deterrol and whether any 
further evidence which they were in a 
position to adduce would have improved 
their case, is not at all made clear. No 
application has yet been made to us to 
admit into evidence any documents wrong¬ 
fully rejected by the Subordinate Judge**; 
nor is the learned vakil for the respon- 
dents able to state what the materiality 
is of the evidence which the respondents 
might have produced. None of the docu- 
moots are here. And the only inference 
I can draw from what has happened is 
that it did not strike the respondents or 
their pleaders that any farther evidence 
whicli they could have produced would 


have improve 1 their position so far as the 
(lUCstioD of custom was coucornod. f 
hold that tho plaiatilTs have failed to 
make out their right. 

The question relating to limitation dis- 
cussed at tho Bar does not arise, Imt 1 
may state that it is diilicult to see liow 
Art. (51, Lim. Act, lias any ap|)licitiori to 
the facts of the case. Under S. 70, Con¬ 
tract Act, the plaintiffs wuuM have no 
cause of action merely because of their 
having incurred expenses in executing 
the repairs. It has to be further made 
out that the benefit of those repairs was 
enjoyed by tho defendants. Both tlie 
elements must be present inopler to con¬ 
stitute a cause of action, that ii, tho in¬ 
curring of cost bv the plaintiffs and the 
enjoyment of the henotit; by the dofen. 
danls. Art. (51 applies to cases of money 
[layable to the plaintiff for moucy paid 
for tlie defendant and time runs from 
the date when the money is paid. But 
here it cannot he said that the payment 
made by the plaintiff's to the contr.aotors 
was money paid for thedefendants, Under 
S. 70, if tlie case of tho plaintiffs fell 
, f i ft, what they would be entitled 
to is compensation for the benefit enjoyed 
from the act done by the plaintiffs for 
the defendants. If, for instance, defen¬ 
dants never derived anv benefit from the 

• 

plaintiffs’ act, tho more payment of 
money by tho plaintiffs, to contractors 
who executed tho repairs would not en¬ 
title them to any compensation under 
S. 70. The only article that would be 
applicahlo to a case like this, if the 
jiUintiffs were able to establish bheiri 
right, would be Art. 120, which is the! 
residuary article dealing with suits for 
which no period of limitation is provided 
elsewhere in Sell. 1, and the right to sue 
would accrue from the date of the doing 
of tho repairs and the enjoynaent of the 
benefit thereof by the defenilants. On 
that view of the matter the suit would 
he in time. 

I may also mention that the Subonli- 
Date Judge has held that tho plaintiffs 
are entitled to a charge on the village 
for the share of costs payable by the de- 
fendantfl. None of the cases cited at the 
Bar support that proposition. One case 
in which there are some expressions to 
be found which might favour the Subor- 
dinate Judge’s views, viz,, Rajah of 
Vizianagram v. RajahSetrucherla Sama- 
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sckhararaz (5), has no analogy to this by one person for another, unless it can 
cue. There the pr.yment was by one be shown that bub for the existence of 
co-owner for arrears of revenue due to that other’s interest it would not have 
tlie Ooverninenb, and the charge on the been done. Here we have evidence of 
property which was saved by such pay- demand, and it may be assumed for the 
inenb mighb be supported on the basis present that there is evidence of benefit 
that th person making the payment conferred. Bub there is nothing further, 
should be allowed in equity to stand in since the evidence of demand does not in 
the shoes of the Government, who under any way show that the intention was to 
the Act have a lien for arrears of revenue dothe work only if the defendants wanted 
on the lands concerned. It is difficult it done. 


to see how such a charge could be sus- 
tained under S. 70, Contract Act. Then 
the Subordinate .Tudge seems to think 
that tiie doctrine of salvage lien has some 
application to this case. It is rightly 
conceded however by the learned vakil 
for the respondents that ho could not 
uphold tliat view of the law. I there¬ 
fore allow the appeal and reverse the 
judgment of the Subordinate Judge. The 
suit will bo dismissed with costs here- 
and in the Court below. The momorau- 
dum of cross-objections also fails and is 
dismissed with costs. 

Oldfield, J. —The plaintiffs have sus¬ 
tained their claim with reference either 
to S. 70, Contract Act or custom ; and iu 
either case, the burden of proving all the 
necessary facts is entirely upon them. 
As regards 3. 70, it is only necessary to 
deal with one of the requisites for its 
application. It requires that the plain¬ 
tiff shall have done something for thede- 
fendant. In this case, the plaintiffs al¬ 
lege that they have made the repairs for 
the defendants. But it is difficult to say 
exactly in what sense they have done so, 
or that they have shown that they have 
done so in any sense other than the very 
general one, that the defendants have 
derived or may derive some advantage 
f.’om the repairs. Thatdoes not seem to be 
sufficient, and it is not the current of de- 
cisioDS that it is so. I refer to Rajah of 
Pittapur V. Secy, of State (3) as *an 
instance of a case very similar to the pre¬ 
sent; and it is clear there that the learned 
Judges did not think that the work connec¬ 
ted with an irrigation source was done for 
the defendant on the grounds either that 
the defendant derived some benefit from 
it or that he was asked to contribute to 
it. It is not desirable to attempt to for¬ 
mulate any general test as to whether a 
thing is done by one person for another; 
l)ut it is I think sufficient to say that 
what is done cannot be described as done 
(&) U918] 26 Mad. 686. 


There was a suggestion in the course 
of the arguments that the plaintiffs’ atti- 
tude was indicated directly by the fact 
that they had actually supplied other 
villages besides those which have hither¬ 
to taken water from the tank, with irri¬ 
gation from the increased supply, which 
the tank is alleged to have received in 
consequence of these repairs. Only two 
cases were however referred to in two 


years, and the evidence is conflicting re¬ 
garding them. Under that head there¬ 
fore it does not seem tome that anything 
is proved, Then as regards the Ayacufc, 
we have the fact that one portion of it is 
in a Ddvastanam village; bub it is insig¬ 
nificant and may benegleoted. Roughly 
the defendants own a little over a quarter. 
Bub that fact in the absence of anything 
else adduced, dees not s em to be sufiB- 
cient to enable us to assume that the de¬ 
fendants’ interest in the Ayacufc was the 
factor which determined the plaintiffs 
favour cf making these repairs. When 
the plaintiffs owned such a preponderat¬ 
ing interest, as they did in the propert), 
the burden is on them to show that they 
did not make the repairs for themsel^fls 
and that they did make them for 
fenlants, and it does not seem tome t a 
they have discharged that burden, n 
these circumstances theircase based upon 


if the Contract Act fails. 

as regards custom,I entirely 
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Court of Wards and tliat he really was 
simply a managing superior and was in 
the position of zainindar. On the other 
hand it is suggested for the plaintiffs, 
though nothing has been adduced to prove 
it that he attached the estate for the re¬ 
covery of revenue due on behalf of Govern¬ 
ment. In Ex. S. we simply have a refe- 
ranco by the Collector to the fact that 
kulavuttu, a periodical charge for tank 
repairs payable by the inamdar or tenant 
to the proprietor, had been hitherto 
levied on this village. But the only evi¬ 
dence the Collector refers to in support 
of his statement is the infennation he 
had received from a gumasta, whom he 
names, that in the accounts of one year 
1SI6, about ‘10 years before ho was writ¬ 
ing, this kulavettu had been entered. 

That is all there is by wav of au aflirnia- 

» • 

tive stateinant regarding kulavettu. The 
Collector asked the Manager to try and 
find further evidence and to look to 
other accounts in order to find it. It is clear 
that we have here only a very insuiljcient 
founlation for a conclusion that any cus¬ 
tom ever existed. If any custom did ex¬ 
ist, this indicates the existence of only a 
custom to make a periodical charge and 
not of a custom which would enable the 
pro[irietor or the plaintiffs acting as his 
representatives to make a doSnite demand 
on a particular property for an amount 
proi’ortionate to the defendants' interest 
in the tank towards making all these re¬ 
pairs. After E\. S, we have not got a reply 
to it and we do not know whether any tiling 
was found by the Manager by searching 
the accounts. So far, therefore thecustom 
alleged is only as to kulavettu and it 
rests entirely upon what the Collector 
heard from a gumasta about an account 
written 40 years before which so far as 
it appears no one else ever saw. 

Tiie next letter Ex. S.-l does not men¬ 
tion any further information than that 
the Collector, for reasons wliich are not 
very clear considered himself justified 
in directing the manager to recover a 
lump sum which was being claimed 
on account of repairs and he directed 
him to recover it under S. 32, Hegula. 
tion 27 of 1802. That section, as my 
learned brother has pointed out, is on the 
information before us inapplicable to the 
recovery of any such snm and the Col¬ 
lector's action must be taken as entirely 
unauthorized by law. It is. in evidence 
that money was recovered in this illegal 


way which obviously had nothing to do 
with blio as^ortion of tlio custom, and 
cannot l)e coubidered as equivalent to 
to one. After that there is nothing more 
for a'out 30 years. ^Ve then have get 
one or two entries to the effect that in¬ 
significant sums arc duo on accoiiut of 
tlie repairs. Dub wliothcr tliey were ever 
ccllected or not there is no evidence to 
show. On the ether hand it must ho 
borne in mind that the plaintiffs though 
they are lessees of the estate ;lo not sug. 
gest that they are under any diialdlity 
in the way of producing the accounts or 
bhiit ordinary accounts cf the estate have 
been withheld from them. 

There is evidence that in compara¬ 
tively recent times the tank has been re¬ 
paired at very considerable expense and 
we have bad no excuse efferod for the 
plaintiffs failmo to produce distinct evi- 
dence as to the making of these repairs 
and as to the lecovery of ccntiibuticn it 
any was recovered from the defendauts. 
It seems to mo in these circumstances 
that the plaintiffs have adduced practi¬ 
cally nothing in favour of any custom 
as binding on the defendants’ village. I 
do not wish to add anything to nhat 
niy learned brother has said regardirg 
the more general custom alleged c-xcept 
that the plaintiffs who will have all the 
estate records in their possession should 
have been able if their case was correct to 
produce very much clearer evidence either 
regarding the period to which the ac- 
counts they have produced relate or re¬ 
garding the later period and it seems to 
me that their explanation as to what 
happened in the lovNor CouU for not do¬ 
ing so cannot be accepted w hen as is the 
case they have not njade any definite re. 
quest here for an opportunity to repair 
their failure to adduce evidence at the 
trial. 


Begardiug limitation I think that) 
Art. G1 is clearly inapplicable. So far' 
as the claim is made with reference to, 
S. 70, Contract Act, it is an essential! 
part cf the cause of action under that 
section that the defendants shall have 
received a benefit from what the plain- 
tiffs have done and apart from the fact 
to which my learned brother has ref. 
erred that Art. G1 refers only to money 
paid for the defendants and we have no 
such payment alleged here there is a 
further objection to the application of 
that article that there was at the time 
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of payment no Question of any imtne- 

:liate benodt l)aing conferred on the cle- 
fen.lants by it for it is not suggested 
that the benefit derivable by the defen- 
dants from the repairs to the tank could 
have arisen when tlie money was paid. 
No doubt, there are cases in which 
Art. 61 may be applied to claims under 
S. <0. Such application will be legiti¬ 
mate in cases of the common tyre con- 
eernei with payments of revenue or de¬ 
cree amounts on the part of the defen- 
dants. The l)6n3,it -o the defendants is 
then irninadiata l)ut it is Quite otherwise 
when as hsre the benefit will only arise 
at a subsequent stage and the plaintiffs' 
cause of action will not be complete un¬ 
til tluit subsequent stago is reached. In 
these circumstances no other article 
having been suggested we must apply 
Art. 1'20. With these observations, I 
;eoncur in the decretal portion of my 

learned brother’s judgment. 

s N /r.k. Appeal (illoweA. 
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which e.-^tends from that bank to a reasontH, 
depth inland. A depth of more than half a for- 
loDg would usually be unreaBonable, [V 1154 C 21 
. of a riparian owner is not restricted 

to luting water from a natural stream and car¬ 
rying It at once to the land, but extends to tem- 
porary storage of the water in weUs before carry- 
lUg It on to the irrigated lands. [p 1152 c 21 

Government havfi no right to levy etsestmenl 

under the Cess Act on a person exeroising riparian 

rights, whether the bed of the stream whose 
water is used by an inamdar or a zamindar to 
irrigate his riparian lands bordering on anatural 
stream belongs wholly to Government or partly 
to Government and partly to the inamdar or 
zamiodar or wholly to the inamdar or zamindar, 

Pec Phillips, -7,—Where lands were, at the 
time of the Inam Settlement, irrigated by a 
tank aud wells unconnected with a river, which 
was half a mile distant from the lands, and these 
sources of irrigation were taken into account for 
purposes of enfraochisement and there was no 
agreement between the owner of the land and 
the loam Commissioner for freedom from wafer 
tax. the owner cannot claim the use of the riyer 
water by virtue of an implied agreement with 
Government and is liable for water cess for its 
use: 411. C. 98 (P.C.), Cons. 

IP 1165 011 
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Sadasiva Aiyar and riiiLLiPS, TI. 

J’ymiini Lnlcshyninarnsii Avarlhatiuhi 
an'l others -PkintiiTs—Aiipelbints. 

V, 

Secij. of Stut'i Defendant—Respon¬ 

dent. 

Saconl Appeal No. 149u of 1915, De¬ 
cide 1 on 19th September 1917, against 
decree of Dist. Judge, Guntur, in Appeal 
Suit No. 346 of 1010. 

Easements Act (1882), S, 7 (b)-Lands half 
mile distant from natural stream are not 
riparian lands—Non-riparian owner io liable 
to water cess for irrigating lands with water 
from stream in absence of grounds exempt¬ 
ing him from liability—Madras Irrigation 
Cess Act (1865). 

Pec Cwnawi.—Lands which are not on the 
bank of a natural stream, o. g,, which are half a 
mile distaotfrom it, are not riparian lauds. 

IP 11-54 0 2] 

A person who is not a riparian owner is liable 
to pay water cess to Government for irrigating 
his lands with water from a stream or river, un¬ 
less he establishes grounds exemptiug him from 
such Ihbility. [P 1151 C 2 ] 

Per Sid^sivi Ai>/ar, •/.—Haviug regard to the 
customs and necessities of a tropical agricultural 
country liko India, Indian Courts should be 
liberal in recognising irrigational rights as natu¬ 
ral rights of as strong a character as any other, 
provided the lower riparian owners are not in¬ 
jured and the equality and the wide participa¬ 
tion of the beuefits of the natural stream are 
not interfered with to an unreasonable extent. 

T r ^. . . 1153 O'n 

In India riparian land must be confined to 

land which is on the bank of a stream and 


Pandalai —for Appellants. 

V. Pamesam^for Respondent. 

Sadasiva Aiyar, J.— The appellants 
have no doubt, -argued fresh questions 
which were nob expressly raised in the 
pleadings and which were probably 
thought of only after the decision io 
Kanudukuri Balasurya Prasadha Bow 
V. Secy, of State (1), but having regard 
bo the very difficult and novel questions 
raised in these water cess cases owing to 


the obscurity of the Water Cess Act, I 
think it better to consider and decide 
these questions also. On the findings of 
fact by the lower appellate Court, the 
only arguable questions in this case are; 
( 1 ) whether the plaintiffs ere riparian 
owners and whether the plaint landa are 
riparian lands ; (2) whether baling ou 
water from the natural stream Musi an 
leading it into and storing it in 
thence irrigating the plaint lands la 
within the natural rights of a 
owner io India; and ( 3 ) wbethw 
water of the Musi stream, if taken by 
riparian owner of inam 1®. 

belonging to Government . . 

meaning of the Cess Act for ^ . 

separate cess can be legally lavi 
Government. Assuming for 
sake that the first question is 
cided in the appellants owners 

that the appellants 

‘(I)TtrB. 1917 P-0 ^2 ■■ 

I. A. 166=40 Mad. 836 O-). 




1919 Laks„mina«ASU v. Skv. op Stat,: (S^lusivA Aiyar, ,),) Madras 115;i 


and that the lands in dispute are riparian 
lands, I should bo inclined to answer tho 
second and,third questions in the appol- 
lants’ favour. S. 7. Cl. (h). Easements 
AcbandlUus. (j) thereto recognize the 
right of a riparian owner to enjoy with¬ 
out disturbance “ tho natural advantages 
arising from tlie situation of " his riparian 
land, including his riglit to use and con- 
surae the water of tho stream for drink. 
iUoi household purposes anl watering liis 
oattle and sheep and for irrigating ” 
such land, providel it does nob thereby 
cause material injury to other lilceowners. 
It has no, doubt, been said that 

irrigation necessarily consumes a largo p.art of 
the water taken from a stream fir lUat puriiose, 
while milling perniils praoticallv all tho water 
to remain ia the slreim ” 

an.l that therefore tlie right of irrigi. 
tion is less strong ’ than tho right of 
milling. Having however regard to the 
customs and necessities of a tropic.it agri¬ 
cultural country like fndia. Indian Courts 
■should, it seems to me, 1)9 liberal in re¬ 
cognizing irrigationil rights as natural 
rights of as strong a cliaracbor as any 
other, provided, of course, the lower 
riparian owners are not injured to au un¬ 
reasonable extent and the eciuality aud 
the wide partcipation of the benefits ” 
of the natural stream are not interfered 
with to an unreasonable extent (see 
Vol. 2, Farnhaui, paras, i'la an.l 400). 
(No such question of unrovson.ibloness in 
the user Ins been raise 1 in this case). .As 
I said in Secij. of State v. Kannepulli 
Janakiranuiijija f2}. 

“It is not wise to confuse ourselves bv iii""liQ • 
with the word • property” or the word ••owner” 

when used with reference to flowing 
waters. Having carefully considered the 
decision of their Lordships of the Privy 
Council in Kartthikuri halasurya Pro. 
sadhaBowv.Sea/.ofStaliiU, f have seen 
no reason to dapart from the opinions 
which I gave expression to in Jana'dram. 
ayya’sc%iQ (2). on the extent and limits of 
the rights of the Governmeob to levy as- 
S0S3mODtund0rAct2of 1905. lam further 
of opinion that the reasoning on which I 
founded those opinions applies whether 
ithe bed of tlio stream whose water is used 
iby an inamdar or a zamindar to irrigate 
'his riparian lands bordering on a natural 
Istroam belongs wholly to Government or 
^partly to Government and partly to the 
inamdar or zamindar or wholly to the 
inamdar or zamindar, In any of the 

(•2) iiyjsrsorcTww. ~ ■ — 


three altorn.vtives. tho Government has 
HI my opinion, no right (o levy sofiarate 

water CC3S for tho use of such water. It 

is significant that Iho appeal in Amhala. 
vana Viindnra Sami'hi hi'a case (:j) to 
the Privy Council from tho judgment in 
Se>'y. of Stale v. Aml'a/iiraiia J'mi'lai'a. 
i-uJincir/Aj (4) was dncid.'d in the .ip[)el. 
lanfs favour as governed by tho Urlam 

judgment KaivUikun Ha'arairya Pro- 

■^adhn Row y.Se'!/. of Slate flj. ih-.ugh 

in that case the lands on only oi.o of the 
banks of the natural stream belonged to 
the niittadar. Sao foot note at p. 53G 
U.'li) .1/. ir. .V, Mr. Kamosam for the 
Govornmeut argued tliat while irrigation! 
by lifting water from a natural stream' 
and carrying the liilel water at once to 
the land direct may be recognized as the 
natural right of a riparian owner in 
India, tdio right to store suHi lif'ed water' 
in wells temporarily before carrvin” it 
on to the irrigate-l lanls should nob" bo' 
recognized as a natural right. I am iin- 

able, having regard to tho conditions of 
the country, to recognize such prudent, 
and temporary storage in wells as either! 
anunreasonalileor noa-uatural exercise; 
of the natural right of the riparian owner.! 
Tlie lirst question Iio.vever remains 
namely whether the plaintiffs are ripa¬ 
rian owners and whether the plaint lands 
are ripirian lands that is onfcitlel to the 
natural rights of irrigation from the bor¬ 
dering natur.il stream. .As pointed out by 
rny learnel brother in his julgment, the 
Musi river was. in 1903 and 1901. nearly 
half a mile away Iro n Survey No. 35 in 
which tho pUint linlg are situated. The 
pliintilfs triol to s'lo.v by prolucing a 

• Tho juigni.?ut of tho I’rivv Council in 
Pandira SaiuiiVii v. Secy, of 
Sl ue (H) roportjd a I. L. {t. 40 t /. 001 is as 
folbws : ' 

Waddington (20ri June 
lpl.).-The becrotary of Stata for India in Coun¬ 
cil admits that tho tights of tho iiartios in this 
appoal ara govoroed by tho recent decision in tho 
consolidate! appeals of Kin-luliuri Dxlxvirua 
Ira-ndhutiowY. Secy, of Slate ( 1 ). Tho ap- 
pdUnt on this admission asks for uo further ro- 

lu j- question of costs to 

the discretion of the Board. Tho daclaration 

and injunction claimed by the appellant are, 
ia theu Lordships* opioion t\yo wida, aad under 
Ibe ctrcnmstaacas they think that justice will be 
met by humbly advising Ills Moigsty that nc 
ordsr should be made on this appeal, except that 
the p^rt ies^sh ^uld b*ar hl^ own coAts. 

(«) A. I. R. 1!)17 P. 0. l<Jl=ii0 Mad. JJJ = 43“ 

I. 0. U4n (P. 0.). 

(4) flDin Si Mad.S(J6=9 I. C. 357. 
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£kejc!i i)la:i that the plaint lands are 
almost on the northern bank of the jiro- 
sonb 1 ) 0 ;] of the stream, but the lower 
appellate Court says that ' this sketch 
has not been i)rored” and that ‘ it cannot 
therefore be acted upon." As regards 
wl-,at is riparian land, the opinions of 
Judges and text writc-rs have not been 
uniform. Franham says in para. 4.63a;— 
"Tho first and the most important test ‘ 
is tho natural configuration of the 
country through which the stream flows, 
so that all land within the watershed 
whicii lies in such a manner that the 
drainage from it finds its way into the 
stream might be regarded as riparian 
land. 

But a rule which would recognize such 
a vast extent of territory as riparian 
land would bo almost as destructive of 
tho rights of the riparian owner as a rule 
which would permit any one who could 
gain access bo the water to make use of 
it, Such a rule not only would permit 
the consumption of the water near its 
source of supply, but it would result in 
conflicts between landowners as to rights 
of way and the construction of the neces¬ 
sary apparatus to make the water avail- 
able, .\nother criterion for determining 
what is riparian land might be the land 
which is in possession of one person 
w'hoso holdings actually extent so as to 
come in contact with the water. This 
test, in some case.=i, might be too broad, 
hecauso part of the land might be out of 
the natural watershed of the stream and 
therefore be outside of the boundaries 
established by nature for riparian owner¬ 
ship. The criterion which most nearly 
meets the necessities of the case is the 
rule that all land must be regarded as 
riparian 

“(a) when it is with the natural watershed of 
the stream,” (b) ‘‘the title to which is in one 
owner,” and (c) “the boundaries of which have 
been established in accordance with the require* 
meats of the conditions which will best serve the 
interests of individual landowers. Under ordinary 
ciicumstiDces, the individual acquires title to 
such an amount of land only as he can reason¬ 
ably care for and cultivate by his own efforts 
with such paid assistants as his business ability 
make it profitable for him to employ. ” 

I think that, in India, riparian land 
must ba confined to land which is on the 
bank of tho stream and which extends 
from that bank to a reasonable depth in 
land. I do not wish to express a final 
opinion in this case as to wbat would be 
the lineal measurement of such a reason¬ 


able depth, but I am clear that a depth . 
of more than half a furlong would, usual- 
ly, be unreasonable. In this case, there 
is no evidence that the plaint lauds are- 
situated on the banks of the stream or) 
connected in one block with lands situa- 
ted on the bank ani owned by the same 
owner or situated within even a fur- 
long’s depth from the northern bank oft 
the stream. Mr. Pandalai argued that 
the case should be sent back for giving an 
opportunity to the plaintiffs to prove 
that the lands are reparian lands satisfy¬ 
ing the tests above indicated by me. But 
this suit is now more than nine years old 
and this Court allowed to the plaintiffs 
ample opportunity by its order of July 

1913 to raise all their contentions and 
adduce all their proofs. I do not think 
that the plaintiffs are now entitled to 
any further indulgence so far as theest- 
ablishmont of the facta necessary to sup¬ 
port their claim as riparian owners is 
concerned, though I have allowed them 
even at the last stage to raise these fresh 
contentions and put forv/ord new argu¬ 
ments in support of the said contentions, 
provided they could sustain arguments 
on them on the materials already on the 
record. 

On the ground then that the plaintiffSj 
have failed to establish that the plainb 
lands are riparian lands and coDsequentlyj 
have failed to establish that 
entitled to use the water of the Muoi 
stream for the irrigation of thf pwo 
lands without liability to pay assessmen 
to the Government, I agree that 
second appeal should be dismissed wi 

* Phillips, J.-This case has already 
been before this Court on three occa¬ 
sions and finally on 17th 

1914 the case was remanded for « 

trial on six issues framed iQ 
Court, the original issue 2 and 
other issues that might be frame • 
sole question now at issue is . 

Government (defendant l) has 

to levy water-tax on the plai*^ ° j 
lands 8’58 acres in extent on mo® 
water taken from the Musi , ijjg 
plaintiffs have not been able to o 
plaint lands definitely hut say 

form portion of the 0 ol the 

confirmed to plaintiffs at the j ^ 0 
Inam Settlement, The Diat . t 
has however found that the p g^j^an 
are not portion of the 69 acr 



1919 


Laksiiminahasu V. Skcy 

lanl, and has furtlier observed that; that 
finding is not important, as even if they 
formed part of the 69 acres, the further 
findings as to the source of irrigation 
refer to the 69 acres as well as to plaint 
lands. The findings are that tlie plaint 
lands form part of re-survey No. 30, that 
the only facilities for irrigating tlio lands 
at date of settlement were a tank and 
wells unconnected with the Musi river, 
that these sources were taken into ac¬ 
count for purj-.oses of enfranchisement, 
and that there was no agreement between 
plaintills and the Inam Commissioner for 
freedom from water tax. Inasmuch as 
these lands were not irrigated l)y the 
Musi river at the time of the luani 
Settlement, and no provision was then 
made for their being so watered, it is 
obvious that plaintiffs cannot claim the 
use of that liver water liy virtue of an 
implied agreement, and consequently 
their suit has been dismissed This 
second appeal was filed on 12tli Tulv 
191-5, and it was not until 5tK May 1917 
that an additional ground of appeal was 
filed, upon wliich the case Ins mainly 
been argued, The case now put forward 
is that the plaint lands being situated 
on the banks of the Musi river, plaintiffs 
as riparian owners are entitled to use 
the river water for irrigation as of right, 
apart from any agreement with Govorn- 
iiient. This is an entirely new case 
apparently put forward on the strength 
of the recent julgment of the Privy 
Council in the Urlam case [K'Didukuri 
Balasurya Prasadlia Row v. Srey. of 
State (l)], hut in that case the question of 
whether an engagement with Government 
could be implied arising outof the natural 
or prescriptive right of a riparian owner 
was left undecided, and the decision 
was baaed upon the engagement at the 
time of setblomont, for their Lordships 
remark at p. IGO (of 33 M. L. J.:) 

“It ia ooough in tlieit Lardsbips' opinion that 
the person rolyiog on tbo proviso (ihatis. to 
Act 7 of 1965,3.1,) shall show .-in eogigemeia 
botweon tho Hovernmont and him.self or bis 
predecos'ors in title by virtue of which he is in 
fact entitled to wafer for irrigatien (1) from the 
source from which be Is act jally irrigating bis 
lands, (2) to tho amount of water .iclually used 
for flucb Irrigation, and (3) without being subject 
to a ‘floparite charge’ for such irrigotion.” 

It is thus, to my mind,quite clear that 
the present case cannot be decided by the 
judgment in the Urlam case [Kandukuri 
Bala%urya Prasadha Row v. Secy, of 
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State (l)| alone, in which Ihe following 
passage also occurs: 

It i'5 a nice probleiii whotlier a riiiiriaii 
owner is rserci-ing his n.ifur.il or i-roacripiivc 
ri^jlit of t.alcinq w.itor from a natural stream for 
piii'posos of irrii'-ition is taking water from a 
stream belonging to tlie Ooverumout within tho 
meaning of tho Cess Act.” 

and this nice problem” was left undoci- 
de l. It however appears to me that the 
J)l 0 ;i now put forward by api>el]ants need 
not and .should not bo doteiniined at all 
by this Court. No such ))!oa was raised 
it) tho plaint and there is no is>!ie on tlio 
question. No doubt an issue wa? framed 
as to whether plahitiffs are entitled to 
the water a=) of rtgbt. but tbit this issuo 
did not refer to their right as riparian 
owners is clear from the latter part of 
tl )0 issue which runs, "an d have been in 
onjoyment of the same over the statutory 
perio.'d. ' There is a reference in the 
plaint to some of the garden lands being 
situatel on the bank of tlio Musi river, 
but it is nowhere specifically s*-ated tliat 
the plaint lands are so situated and tho 
statement in para. 1 of defendant I's 
written statement, 

not have tlicv any right to the water of tho 
river flowing past tboir land except to tho extent 
to wbicli their right to irrigation was recognized 
at the Inam Settlement,” 

cannot bo deemed to be an admission that 
the plaint lands are riparian lands. It 
does not appear from the Inam Settle, 
ment that the lands wore on the bank of 
tl)0 Musi river, and it is clear from the 
survey plans which were prepared in 1903 
and 1904 that the Musi river is nearly 
half a mile from Survey No. 35 in which 
the plaint land? aro found to he situated. 

If therefore plaintills have any right as 
riparian owners, they must havo ac¬ 
quired the right since 1904. It is in 
evidence that the course of the rivet has 
shifted considerably of recent years, but 
there is no evidence to show in which 
year the plaint lands became riparian 
lands if they ever did so. Tho levy of 
the water-tax complained of was for 
water taken in Fasli 1316(1906.1907). 

If thoreforo plaintiffs are allowed now to 
raise this ploa of riparian right, the case 
would have to bo sent back to be tried 
upon an entirely new set of facts. As 
this litigation started in 1908, I think it 
would be most improper to allow plain- 
f.’ffs bo put forward this new case which 
has only been discovered two years after 
this second appeal was filed, and nine 
years after the suit was instituted. 
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I would thei-sforo dismiss this second 
uppea] witli costs. 

Appeal di'imis^ed. 

A. I. R. 1919 Madras 1156 
Wallis, C. J. and Kdmaraswa.mi 

Sastri, J. 

hamepalli AyilaTnma and another~~ 
Plaintiff's—Ai'pellanfcs. 

V. 

Mannetn Venlcota.^wamif and olherfi — 
J-^efendants—Respondents. 

Ssconrl Aiipeui Nu. 1 n 89 of Idlu. Da- 
cided on 21st Sepfembev 1917, against 
decree of Comb of Addl. Temporary Sub- 

•Judgo, Guntur, in A. f>, No. 301 of 1913. 

Hindu Law — Partition—Declaration of in¬ 
tention is sufficient provided it is clearly 
expresied—Doctrine applies even between 
niajor and minor co-parcencrs, 

A partition in s'atus may bs eCected among 
the inombers of a joint Hindu familv by any of 
the copirceiier-t unc^uivooilly declaring bis in¬ 
tention to be diyidod. 33 I. G. 86S, Foil. 

Such decliration of intention, however, should 
be cle.iviy e.\'pr>’s«ed ti the otlirr co-pirceoers .37 
/. C. 321 [p. C.) and 10 1. C. 286 (P. C.), Foil. 
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Ibi.s doctrine applies even between a major 
coparcener and a minor co-parcener. In the 
case of a minor member, there itui.st be such an 
intimation of the intcution to be separate a? tho 
case admits of, that is, an intimation to the 
person who bicomis the natural guardian of the 
minor as soon as the partition is effected. 


liJ^KATASWAMY 

Additional Temporary Subordinate Judge 
of Guntur submitted the following.) 

M Appeal 

No. 1889 of 1915 on the file of the High 

Court against Appeal Suit No. 30t of 

1913 on the fife of the Additional Tern- 

poi^ry Sub-Court, Guntur. As direct- 

el by theHigh Courfc, I record findings 

on the following three issues sent for 
uncjing: 

(1) Whether there was a division in 
status ( 2 ' Whether there was a division 

of the properties and it is binding on the 

minor, and if so. (3) Whether the plaint 
properties fell to the share of defendant 
5 s husband. Issue No. 3. The ques¬ 
tion is whether the plaint properties fell 
to tho share of defendant 5. 4 On plain- 
cifl 9 side, though there is some evidence 
of an alleged divisioo between defen¬ 
dant 5 s late husband and others, there 
is uo definite or reliable evidence as to 
what particular properties were allotted 
to the share of the former, and much less 
if the plaint properties fell to bis share, 
bixeept the recitals by defendant S's 
husband in liis sale-deed, Exs. 0 and D, 
that the properties mentioned therein 
had fallen to his share, there is no prior 
writing filed to prove what particular 
properties fell to his share. Thongh 
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T. Prakamm and P. Chenchiah—ior 
Appellants. 

P. Narayana Mtirlkt—ior Respon¬ 
dents. 

Judgment. The plaintiffs claim pro¬ 
perty convoyed to defendant 5 by her 
husband, which she sjyg was allotted to 
him on partition. The lower appellate 
Court, dealing with tho case before the 
Full Bench decision in Scundarajam v 
Armachalam Chetiy (l), came to the 
conclusion that enough was not proved 
to satisfy the tests till then accepted in 
such a case. 

We have decided hofore disposing of 
the case to call for a finding on the evi¬ 
dence on record as to whether: 

^ division in status 
(2) a division of the properties binding 
on the minor, and if so, (.3) whether the 
plaint properties fell to the share of the 
defendant 5’a husband. The findings 
should be submitted in six weeks and 
seven days will be allowed for filing ob- 
jections.) In compliance with the order 
contained i n the above judgment, the 
(1) H917J 39 Mad. 13’6=33 I, C. 858. fP. B.). 


plaintiff’s evidence would go to show 
partition lists were prepared at the said 
division and were also signed by the 
parties to the division, yet none such have 
been filed in this ease. On issne No. 3, 
I find that plaintiffs have failed to prove 
that the plaint properties felt to the 
share of defendant 5’s husband. 

Issue No. 2. The question is whe¬ 
ther there was an actual division of the 
properties and whether it is binding on 
the minor defendant 1, who is the yonn- 
gor brother of defendant S’s late hnsban 
Seshayya. As regards this alleg^ 
sion between Seshayya and his brother, 
tho evidence in the case is most diserspant. 
In para. No. 3of their plaint in this 8°'* 
dated 29bh February 1912, the plain iW 
state that this alleged division took plM0 
seven or eight years ago, 
plaoe it about the year 1904 or 1905. o 
after Seshayya died, defendant i ^ 
widow, gave a statement as par ’ 
on 17th November 1911, 

Ournam of Tadikonda. In, , 
stated that her husband and bis ro ' 
defendant 1, got separated three y 
ago. This would be 1908. 





1919 


Ayilamma V. Venkataswamv Madras 11.07 


The evidence of P. Ws. 2 and 3 would 
go to sliow tliat, at the alleged division 
which is said to liave taken place during 
the lifetime of the father Sosliayya and 
defendant 1, partition lists were [iro- 
pared and signed by all the three, 
defendant 1, Sesliayya and tlioir late 
father. Their evidence is discrepant in 
that P. W, d says tint defen lant 1 was 
then only 10 or 12 years old, whereas 
P. W. 2 would siy that, at the partition, 
defenlanb 1 took one of the lists an 1 
that lie was old enough to do so. As f 
have already said, none of these partition 
lists have been file! in this suit. If we 
look to the circumstances attending the 
alleged partition, they do not seem to 
support tlie pliiintiiTs' version of tlie 
division. Defeulant 5 iial not by tint 
time come to live with her husband, 1 ito 
Seshayya, and no reason is shown for 
Soshayya being then anxious to divile 
from his father and brother. Plaintiffs' 
evidence as regards the division of debts 
is not free from discrepancies. \Va have 
also the significant fact that, even after 
the division, the patta for the family 
lands stood jointly in the name of 
Seshayya and the minor defendant 1, 
with bsshayya as the minor’s guardian. 
The kist receipts. Ex. 2 series, woull go 
to show that, till his death, Seshayya 
himself paid all the kists of the lands 
even for the share of the minor defen¬ 
dant 1 and P. W. 2 would depose that 
even now their house has only one door, 
These circumstances donut support tlie 
division set up. On issue 2, 1 would 
therefore find that there wai no actual 
division of properties as alleged in the 
plaint. On the 2nd part of the issue, 
49 the plaint division is said to have 
taken place during the lifetime of defen. 
dant 18 fatlier and nothing has been 
shown against its validity, if the said 
oivision is true, I have no doubt it is 
binding on the minor defendant 2. 

Issue l.^The Question is whether 
there was division in status. The Full 
Bench case of Sounda Uajamv. Aruna- 
chalam would go to show that a 

clear and unambiguousdeclaration by one 
eo-parcener to become divide 1 in status is 
enough to create a division in status, 
though it is unilateral and is not con- 
sented to by the other members of his 
co-parcenary. The question in the 
present case is whether tliore is such 
division in status with defendant I and 


and his late older brother, Seshayya, 
thougli the [lotml division sob up in the 
plaint has lioon hoi i not provol. Tue 
Privy Council ciso roporkol as Ciirja 
Iidi V. Sad i.sir DItuuiliraj (2) lays down 
that this declaration of inlontion to he- 
comedivided mvv be “iblier byox|irass 
coinmunic'iti<jn lo the otiior co.|)arcaners 
or it may bo inferred from the conliiet 
of the co-piroonor. In the present case, 
there is no evideno that defend int .O’s 
husband, late Sesliayya, oxprO'Sly in- 
forinoJ defendant 1. his minor brother, 
of his clear intention to remain divide! 
in status. In tiio pittas, Sesliayya him. 
self is shown as the guardian of his 
minor brother, defendant 1. Ritfamma, 

the motlicr and guardian of defendant 1 ,’ 

is alive. Phintill's have not shown that 
(luring Seshayya’s lifetime, either she or 
anyone else ha] been constitute! the 
guardian of the minor defan-lint nor 
that late Scsliiyva informed (dther tho 
minor dofonlaru 1 or any guar.lian on 
his liehalf of his definite intontion to 
remain divided ia status. The appal, 
lints contend tint, in his registered sale- 
deeds, ]'^x, l! and I), late Seshayya had 
cleiriy expressed that- there had been 
alreily a division and that, in sucli 
division, the properties recited therein 
had fallen to his share. 


As we have already seen.as a matter of 
fact, tliore has been no actual division of 
the family properties as alleged by the 
plaintilTs nevertheless, the appellants’ 
pleader contends that the elTeot of the 
execution of these two silo-deods by late 
Seshavya with the declarations about 
division therein state I is sullicient to 
create a division in status hobween him 
and his brother, Djfen laiib 1 is not a 
party to either of these two documents, 
nor have plaintiffs shown that defen¬ 
dant 1 or his guardian wag informed of 
the recitals about division in these doou 
ments during the life-time of Seshayya. 
Plaintiffs’ witnesses have been shown to 
bo discrepant and unreliable in their evi¬ 
dence about the alleged division. I cannot 
therefore credit them when they say 
that defendant 1 and late Seshayya were 
living separately. On the other hanid as 
we have already seen, the house they live 
in has only one (doorway even now as 
P. W. 2 would depose and till Seshayya’s 
death the kist on all the fam ily lands 

(2) A. I. R. 1916 P. 0. 10l=13'Can03r= 
431. A. 161=37 I.O. 82l(P.O.) 
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\va3 pai.l by Soshayya alone. Thus aparb 
from fcli. mere execution of the sale deeds 
Exs. C and D, to which defendant 1 was 
uot a party, nothing else has been shown 
in the conduct of Seshayya to prove a 
clear and unamb:guou3 inbentiou to sepa- 
rate in status. On issue 1 I would there¬ 
fore find that a division in status bet¬ 
ween defendant and his brother, late 
Seshavya has nob been established. 

(This second appeal coming on for final 
hearing this day after the return of the 
finding of the lower appellate Court upon 
the issue referred by this Court for trial 
the Court deliverod the following.) 

Judgment.—The plaintiff in this se¬ 
cond appeal failed to prove that; the 
items of immovable property which he 
seeks to recover had fallen to the share 
of defendant O's husband on partition. 
When the case can )0 before the Court on 
the last occasion as it had been decided 
by the lower Court before the Full Bench 
decision in Soundarajaviv. Aruna:halam 
Chettij (1), we thought that it was desir- 
able to ascertain whethor although there 
had not been a division by metes and 
bounds, there had boen a division in 
status having regard to the decision of 
the Privy Council in Suraj Naraiu v. 
Iqbal Narain (d), which was acted on by 
tlm Full Bench in Soundarajam v. Ani. 
nachalnm CheWj (l). The finding in 
this case is that in a sale-deod concerning 
iinniovahle property nob in suit, the 
inaior co-parcener inserted a recital that 
he had beco.me divided in an alleged parti¬ 
tion many years previously which is 
found not to have boon proved. The ques¬ 
tion argued before us is whether this 
recital can be taken as having effected a 
severance in interest. It is not shown 
that it was communicated to anybody on 
behalf of the minor before the death of 
the major co-parcener, and it is conten¬ 
ded on the other side that in these oir- 
cunistances he was undivided from his 
minor brother at the time of his death. 
Now the position for which Mr. Praka. 
sam has contended is that under the 
recent decisions of the Privy Council, it 
is not necessary that there should be any 
communication to the other cosharers of 
the intention of the co-parcener to sever 
himself from the joint family. We are 
unable to accept that position. The 
language ofMr. Ameer Ali delivering the 

(3)'U9131 35 All. 80=40 i. A. 40=18 I C 
30 (P.O.). 


judgment of their Lordships in Suray! 
Narain Iqbal Narain is that “to 
have that effect the intantiou must be 
unequivocal and clearly expressed." The 
natural_ meaning of that in our opinion 
is that it should be clearly expressed to 
other co parceners who are the persons 
interested. But the matter is put beyond 
all doubt by the two following decisions 
of their Lordships. In one of them, Girja 
Bai V. Sadashiv Dhundiraj (2), Mr. 
Ameer Ali, delivering their Lordships’ 
iudgmeub says: 

“once the decision bag been unequivocally ex¬ 
pressed and clearly intimated to his cosharers, 
his right to obtain and possess the share to which 
he admittedly has a title is unimpeachable; 
neither the coshacers can question it not can the 
Court examino hh conscience to find out whether 
his reasons for separation were well founded or 
sufficient; the Court has simply to give eflect to 
his right to have his share allocated separately 
from the others.” 


In the still more recent case in Kawal 
Nain v. Budh Si7tgh (4) Lord Haldane, 
delivaring their Lordships' judgment, 
applied the same rule to the decision of 

that case. He says^ 

“by his plaint be had chimed a fifth share of 
the family proporty, and their Lordships enter¬ 
tain no doubt that the claim amounted to an 
intimation to the dcfend.ants, bis cosharers, of 
the unequivocal desire of the plaintiC for sopara- 
tion from the joint family. If this be so the 
judgment of the Judicial Committee (reported in 
tho case we have referred to) renders it beyond 
question that the commencement of this suit for 
partition effected a separation from the joint 
family.” 

This is a clear recogaifeion of fchfl 
siby that the intention should bo com¬ 
municated to the cosharers to effect a 
severance. As at present advised we 
are nob prepared to say that this doctrine 
does not apply even botween a majot co¬ 
parcener and a minor co-parcener. liQ 
we think that in such a case, there mn« 
be such an intimation as the case 
of that is an intimation to the person 
becomes a natural guardian as 
the partition is effected, and that pe j 
in this case is the mother of the ' 
She is clearly a proper person to pro 
the separate interests of^ her 
is the person who according to the in 
able practice of the Courts 
absence of tho father appointod 
ad litem in a suit for partition institate^ 

by a major against a mioor. joyed 

sent case no such oommunioatio ^o- 

during the lif etime of the maj ^ —^ 

(4) A. I. R. 1917 P. c. S9=f 

159= 40 I. C. 286 (P.C.). 
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D6r and therefore the only conclusion we 
can come to is that when he died he was 
undivided in status from his brother. No 
doubt the plaintiff may have acquired the 
major co parceners’ share by virtue of 
the transfer in his favour, and may have 
succeeded to his rights and be able to 
work them out in a suit properly framed; 
but he lias not established the right 
which he claims in this suit for posses- 
sion of thcoe speciSc items of immovable 
property. Tn the result therefore the 
second appeal fails and is dismissed with 
costs. 

S.N./r.k. Appeal (lismissefJ. 
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Full Bench 

Wallis, C. J.. and Sadasiva Aiyar 

AND Sl'KNCER, TJ. 

Pazhavathil Mavilaputkia VeeUiil 
Chnidan Namhiar—Appelhnt. 

V. 

KiOihi Raman Nambinr and others — 
EesponJonts. 

Soconl Appeal No. 1177 of 191G, Do¬ 
cile! on 4th March 1913, against decree 
of Temporary Sub-Judge, Tellicherry, 
in Appall Suit No. 535 of 191.3, 

{■) Malftbar Law—Tarwad—Senior Anan- 
dravan appointed by karar in place of 

Karnavan—Suit for removal for misconduct 
Iiei. 


Were the senior Anandravan ia a Malabi 
Tarwad isappoiuted to the office of karaavau by 
family kiirar whercuodor tbe existing karn; 
van renounces or is deprived of bis office, a su 
will lie to remove the karnavan so appointed U 
88 I. C. 513, [P 1160 C 1,5 
(bl MalabarLaw—Tarward—Family Kara 
depriving Karnavan of this alalus and uni 
lateral act of relinquUhraent diatinguisher 

hia ^ of““‘he adult mem 
bers of a Tarwad are parties ond by which 

person is deprived of his status as karnavan i 

not the same thing in the eye of the law as 

unilateral act of reUnquhhraont of his office b 

the karnavaa. though the result on bis status a 

karnavan may bo the same. [P ngQ C 2 

G. V. Anantakrishna Aiyar^lot An 
reliant. ‘ 


T. R. Ramchandra Aiyat —for Res 
pondents. 

Order of Reference. 

Sheghagiri Aiyar and Napier, JJ — 
This 18 a suit to remove a karnavan. 
The Courts below directed his removal. 
Mr. Anantakrishna Aiyar for the appel. 
lant contested the findings regarding the 
obargea framed against the karnavan. 
inere is evidence to support the findings 

prepared to differ from 
cne UnrtB below on these points. Tbe 


next contention was that, even if tho 
charges arc proved, they are not serious 
enough to entail the removal of the kar- 
navan. One of thorn which relates to 
the assignment of a satistiol decree to 
defendant If), the son of tho harnavan, 
to enable tho said defendant to bring 
Tarwad properties to sale isavorj serious 
one. Botli the Courts below have found 
that the conduct of the karnavan in this 
respect was fraudulent. OlIkt charges 
also have been proved against him. They 
are all detailed in tlie judgments of the 
Courts below. We think that taking 
them all together, there is enough jus. 
tificatinn for the decree passed in the 
case. Mr. Anantakrishna Aivar relied 
onClieria Paiifji .-Han v. Unnula'.kan 
vl) and contenled that tho suit was not 
maintainahlo, as defendant 1 was not tho 
de jure karnav.in, hut was appointed to 

his position hy a family karar. Tho 
facts neeesciry to understand thi^ con. 
tention are tliese:—Defendant 3 (who has 

sinoc died) was the senior in age and was 
the de jure karnavan. fJe was removed 
bv a karar. Then defendant. 2, who is 
also now dead .ind whowasno.xt in age, 
was in management. During this period 
the members of the tarwad woredissatis- 
fied with the way the affairs were being 
conducted. Therefore there was a family 
council and Dx. B dated 17th May 1892, 
came into existence. All the members 
of the Tarwad were parties to that do¬ 
cument. By its terms, defendant 2 was 
removed from the general management 
and defendant 1 who was admittedly the 
senior Anandravan was constituted the 
karnavan. Defendant 2 was allowed to 
manages family temple and to utilise 
the surplus income for his maintenance. 
The result of the karar was that defen. 
dant 2, the Karnavan, was substantially 
removed from his office and his duties 
were entrusted to defendant 1. As both 
the defendants were parties to this karar 
it was argned that defendant 2 must be 
deemed to have renounced his rights by 
his assenting to it. The decision-in 
Kenath Pathen Veikil Tavazhi v. Na¬ 
rayanan (2), on which Mr. Rainachandra 
Aiyar relief, seems to eounciate the fol* 
lowing propositions; (a) the renunciation 
by a karnavan is binding on the Tarwad 
and is irrevocable by him: (b) this re. 
nnnoiation may be by a un ilateral act or 

(1) 119171 38 I. 0. 613. . 

(2) [1905] 28 Mad. 182 (R B,). 
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by 1,'eiug a party to the contract by 
which his l i.itlits aro supersedej, and (c) 
by such reminciation, the next in age be- 
corner the karnavau <lo jure. Applying 
tliuso conclusions to the present case, it 
may be said that defendant 1, who was 
the senior in ago after defendant 2 he- 
came the da jura karnavau by virtue of 
the renunciation implied by the karar. 
It is true that some powers which ought 
ordinarily to have been exercised by tiie 
karuavan were entrusted to defenrlant 2. 
This may be taken to have entailed some 
restrictions on full powers of defendant 
1. In otlmr respects his lights as kav- 
navan weio recognized and confirmed by 
ll;e karar. If this is the correct view of 
Rx. B we think that a suit will lie to re- 
move defendant 1. This conclusion is, 
in our opinion, not inconsistent with 
the decision in Chain Pamji Achan v. 
Unnalachau (l). But Mr. Anantakri- 
shna Aiyar argued that this decision 
is authority for the larger pvopccition 
that whenever a karnavan is desig¬ 
nated hy a karar, lie is net liable to 
he removed liy a suit. Wo express no 
opinion on the question wlietber, even 
though the karar karnavan is not the 
senior in age, a suit may not lie at the 
instance of some of the parties to the 
karar to remove him, But we think 
that when a do jure Karnavan is recogniz¬ 
ed hy the karar, he does not acquire a 
higher status than that which he origi¬ 
nally possessed. However the question 
raised is a very important one allecting 
as it does the rights of raanagement in 
numerous families in Malabar. We have 
therefore resolved to refer the following 
questions for the decision of the Full 
Bench: 

(a) Where a de jure karnavan is a 
party to a family karar by which his 
general rights as karnavan. subject to 
some minor exceptions, are taken away, 
can he be said to have renounced his 
rights as karnavan? (b) When, under 
the above circumstances, the next in age 
to the karnavan is recognized as the 
karnavan by the karar, whether a suit 
will not lie to remove him from the Kar- 
oavanship. 

Opinion. 

Sadasiva Aiyar, J.—It is clear to my 
mind that the karar Ex. B dated in 
1892 deprived defendant 2 of his karna- 
vaetanam though with his consent and 
vested the office in defendant 1. The 


fact that the Tarwad (inclading the eew 
■.ainavaD) gave the management of a 
temple and its income to the removed 
Karnavan dia not affect the other results 
of the karar, namely, the patting an end 
to the tenure of defendant 2's office as 
karnavan and the appointment of defen 
dant 1 to the said office. The superses¬ 
sion of defendant 2 s rights by the family 
karar cannot, of course, be affected by 

any subsequent unilateral act or expres. 

sion of intention on his part. Defend- 
ant 1 became not only the de facto kar. 
navan but also the de jure karnavan 
under the karar and be can therefore be 
removed by suit for gross misconduct. 

As soon as a karnavan ceases to be 
such by death or removal, the next in 
order of seniority becomes the karnavan 
and any family karar binding on the per¬ 
son who has ceased to be the karnavan 
ceases to have any effect onthenew Kar¬ 
navan: 

"except perhaps where be has himself agreed in 
that karar to be bound by those restrictioos 
whenever he succeeded to the Stanom.” 

There is no scope for the franaing of a 
sciienie of management by a Court under 
those circumstances. This was all that 
T intended to .express in Cheria Pangi. 
Achan v. Unnalachau (l). A familyl 
karar to which all the adult members ol( 
a Tarwad are parties and by which a 
person is deprived of his status as kar- 
navan is not the same thing in the eye 
of the law as an unilateral act of relin-i 
quishment of his office by the karnavan,! 
though the result on his status as kar-j 
navan may he the same. I think that 
the question (a) referred to us does not 
arise for decision on the above view ofi 
the legal nature and effect of the hmuy 

karar Ex. Band I would answer as 

gards question (b) that a suit will lie toj 
remove the karnavan recogoixed as sne 
by a family karar. 


Wallis, C. J.—I agree. 

Spencer, J.—I agree. 

S.N./r.k Order accordinglv 
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SPENClilt AND KRISHNAN, -TJ . 
Chandooni Pannayya and another 
Plaintiffs—Appellants. 


Veniigopala Rice Factory Co. Ltd., 
Tenali — Defendants — Respondent?. 

Second Appeal No. 39 of 1915. Decided 
on 24th September 1917, against decree 
of Teinpy. Sub..Tudg 0 , Guntur, in appeal 
suit No 58 of 1915. _ 

(a) Contract Act (9 of 1872), Si. 196. 197, 

and 251-Partner8hip - Sitbrojiiion to ar¬ 
bitration by partner with general autborlly 
under S. 251 does not bind other partners 
without special authority, express or implied 
—Partners may ratify submission. 

The general outh-rity of a partner under 
S. -251 to represent hi.s co-p.irtner# is not sutn- 
cient tobind tboui hv a submissiori to arbitra¬ 
tion bv him. Li‘iio2cn 

Special authcritv is needed for the purpose- 
Such special authority need not be express but 
may he implied from conduct. The submiision 
mav also be ratified by the partners expresay or 
by conduct. 1162 t i\ 

(bl Contract Act (9 of 1872i, S. 251— 
Submission to arbitration by managing part¬ 
ner-implied authority may be presumed. 

Where the submission to arbitration 
bv the managing partner of a firm on behalf ol 

the firm, it may amount to au impli^l =)«Jbonty 
to refer by the other partners. IP H 

(c) Partnership— Sub partner-Liability. 

Sub-partners are cioally liable \Tith the prin¬ 
cipal partners for the debts of the partnership. 

(d) Companies Act (6 of 1882). S. 21 — 

Articles of Association—Cliarf-es for debt 
on share —Debtor becoming shareholder 
makes share liable to charje. 

A provisiin in Iho Articles of Asmciatioii of a 
rojislored company which maki-.- a >ilHrc-holdcr s 
debt to the company a ebargi* on hi? shares 
aonlies to thecaso of debtors who atlerw.'^rds be¬ 
come share holders. tP 11*'* ' 

(e) Specific Relief Act (I of 1877), S. 42- 
Suit by share-holder debtor to establish 
extent of right in company property is main- 

-7.. {Ohiler )-A person who is not 
oulv a debtor to a company but also a share¬ 
holder is entitled to Institute a suit to establish 
the extent ol his right to property in the com- 
pany’i bands without asking for any further 
re\5of, ina^moeb as he Ifl aot oiitUlcd lo demand 
the value of bU ebares out of the company e 
caoitol on demand as if they formed a debt duo 
to him by the coropany. [P 1163 C U 

T. R. Ramachandra Aiyar and T. 
Ramachandra Bao-lor Appellants. 

P. Marayanamurthy — for Respon¬ 
dents. 

• Krishnan, J.— The facts necessary for 
the disposal of the second appeal may be 
briefly stated as follows. One Pedda 
Ramanna and P. W’b. 7, 8 and 9 were 
partners of a firm, PUintiff and one 
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Ramayya were jointly intorestod in all 
the business carried on l)y P. Ramanna 
and they were thus interested also in 
the partnershii* shareof Ramanna in this 
firm, thoUilli Ramanna alone was the 
partner. Their position was that of sub- 
partners with Ramanna iu his partner¬ 
ship share, Ramanna ropresentinR the 
whole share iu tlie firm. Tho defendant 
is a res’istered companv, having been so 
registered in June 1909 imt the com¬ 
pany was started originally as an unregis- 
terod one. The firm and tlie uuvegis- 
tered company had dealings with eivch 
other. On account of a dispute as to the 
amount due on these dealings, there was 
a reforeuce to arbitration i>ut the writ¬ 
ten reference was signed by only two of 
the partners of the firm, P. Ws. 8 and 9. 
and not by the other two. There was 
.in award in favour of the company for 
Rs. 575 and odd in December i906. 
Pedda Ramanna hal also a share in the 
unregi'ifcered company. When that com- 
jiany was registevod tlwt share was split 
into 4 and 2 of them were given to 
plaintiff's and 2 to Ramayya. There- 
gistered company took over all the assets 
and liabilities of the unregistered one 
and the amount of the award thus became 
one of the assets of that company and 
the share amount originally payable to 
Ramanna, and now in equal halves to 
plaintiff' and Ramayya. was one of its 
iiahiliiies. 

In 1910 tho company passed a resolu- 
tion and made a formal debit entry iu 
their liook^ against plaintiff' and Raraay- 
ya of one half of the balance due under 
the award against each. Plaintiff sued 
in Original Suit No. 174 of 1012 to 
have it declared that the debit against 
him was illegal and for recovery of tho 
amount due. The comi)any sued both 
plaintiff and Ramayya for Rs. 495 odd 
on dealings, on the footing that the 
debit was right, in Original Suit No. 413 
of 1912 and the oases were tried to¬ 
gether. 

I Plaintiff contended that the award and 
the debit ware not binding on him and 
that the debt was barred by limitation 
at the time of the debit and that the 
resolution of 1910 was not valid against 
r him and therefore the debit was illegal, 

J The Munsif found that plaintiff and 
i Ramayya were liable to pay any debts 
9 legally due by Ramanna to the con^ 
9 paoy, bub he held that the award was 
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oi Stead v. Salt (2) cited there. Spa. 
cial authority is needed for the purpose. 
Such special authority need not how- 
ever be express but may be implied from 
conduct. And furthermore where a part¬ 
ner acts without authority his action 
may nevertheless be ratified by bis co¬ 
partners as he is in the position of their 
agent by virtue ef S. 251, and the agent’s 
unauthorized act can be ratified by the 
principal: vide S. 196 of the same Act. 
Under S. 197, ratification may be ex¬ 
press or implied from conduct. The cir¬ 
cumstances above set out and others re¬ 
ferred to by the Subordinate Judge in. 
para. 4 of his judgment show that there 
is sufficient evidence of conduct to sup- 
port an inference of ratification if not of 
iinpliei authority to refer against Ram- 
anna and if the debt is binding on him 
plaintiff is bound by it also. 

The next question is whether the debt 
was barred by limitation and unenforce¬ 
able when cleljited against plaintiff.^ In 
this connexion Art. 39 (b) of the Articles- 
of Association of the Registered Company 
in which plaintiff is a share holder ia 
most important. Under it any debt^ due 
by a share-holder to the company jointly 
with another is made a first 
his share dividend and interest. Whe¬ 
ther the plaintiff signed the articles or 
not bound himself bv this condition 'wben 
he became a share-holder under S. 31i 
Companies Act. The award debt ifl one 
which plaintiff was jointly bound to 
to the company with others and at o 
dates when the company was regis er 
and the articles confirmed it ^ 
barred by limitation so that wo ^ 
not decide if the debts referred o 
Art. 39 (b) should be subsisting debts w 

not. The company was 
titled to debit against plaintiff s 
etc., the debt due by him 
before payment of those ® 
no question of limitation ..{ngbi- 

ther question about the on 

lity of the f iue,eis.lBO' 

S. 42. Speoifio belief 
the objection that plaintiff s 

to one item only of an bowover 

the parties. It is ^ot ne(^ssary 
to decide these objections os v 
suit fails on other grounds. ^ 
dismissing the second appoo 

Spencer, .-oloBion 

oulty in arriving at the -- 


not 'oiuding on Ramanna or on the plain- 
sift and Ra-nayya, as the reference had 
not been signed by the former; he did 
not consider whether apart from the 
award any sum was due on the original 
dealings themselves. He gave a decree 
to tire plaintiff declaring the debit against 
him was wrong hut no decree for any 
money apparently because of other items 
cf account between the parties. In the 
company’s suit ho gave a decree against 
Ramayya for Rs. 231 odd on account, 
but dismissed the suit against the plain¬ 
tiff who was defendant 3 there. 

On appeal by the company the Sub¬ 
ordinate -In Ige concurred with the Munsif 
on the question of plaintiff’sand Raraayya’s 
liability for trade debts properly due by 
Ramanna, 'out reversed his finding as to 
the binding character of the asvard hold¬ 
ing that it was binding. Ha also over¬ 
ruled the plea of limitation. He dis¬ 
missed the plaintiff’s suit and gave a de¬ 
cree to the company as sued for. 

fn second appeal both these points 
have again been raised before us. Consi¬ 
dering the posibioD of the plaintiff and 
Ramayya with reference to Ramanna in 
the firm there can be no doubt that they 
were bound by the debts of the firm 
equally vvith Ramanna though they were 
nob the principal partners bub only sub- 
partners of R-imanna; they were thus lia¬ 
ble to the creditors of the firm just as 
much as Ramanna and the other partners 
were. I agree with the Subordinate 
Judge that they were bound to pay the 
award amount to the company. Though 
the reierence to the arbitration was only 
signed by two of the partners they were 
the partners who were in charge of the 
business of the firm and were keeping the 
accounts thereof, about which the dispute 
arose. The submission was on behalf of 
the firm. The arbitration an.i the award 
were entered in the books of the firm and 
the award amount was also entered in the 
books as a debt of the firm. P. W.Thasac- 
eopfeed the award. No objection was taken 
by tho other partner Ramanna. In fact 
jin 1907 Ramayya paid to the company 
sum of Rs. 252 odd towards the 
ward amount. No doubt the general 
.ubhority of a partner under S 251, Con- 
iraob Act, to represent his co-partners is 
ot sufficient to bind them by a suhmis- 
lion to arbitration by him: see Bam 
\harn.<te V. Kallu Mai (l) and the case 
<)) 11920] 23 All. 186. -- 


(2) [1825] 3 Bing 101, 
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the plaintiffs share was legally liable 
for the debt to the company. The plain- 
tilT was the aasianee of the shares of P. 
Ramanna in the nnregistered company, 

the assets and liabilities of which were 

taken over by the new registered com¬ 
pany when it was formed. The plain- 
tiff when he became a share holder in 
the defendant company was bound by 
all its articles of association one of which 
had the effect of chmgitig the shares of 
share-holders with lialdlity for any debt 
which they owned to the company jointly 
with any other person. This was an 
ordinary incident of company law an! is 
commonly inserted in articles of assocla- 

u**^^*u plaintiff therefore became lia¬ 
ble by assignment of P. Ramanoa's 
shares in the old coinpany for his as¬ 
signor s dob's to the coinpany to the 
extent of the plaintiff’s share and the 
company were legally entitled bv their 
articles to set off the plaintiff’s propor¬ 
tionate share of the debt due to them 
against his share as a member of the 
company. The company having been 
registered within three years of the date 
when P. Ramanna’s liability to the 

company through the firm of which he 

was a partner wis fixed by the award of 
arbitrators on 2i)th December 1906, no 
question of limitation arises. An objec- 
tion has been rai.sed by respondent as to 
the maintainability of the suit under 
IS. 42. Specific Relief Act. As the plain- 
tiff was not only a debtor to the com- 

pany but also a share-holder he was en- 

titled to institute a suit to establish the 
extent of his right to property in the 
company 8 hand without asking for any 

further relief. He was not entitled to 
ask the company to pay him on demand 
the amount of the shares held by him 
out of their capital as though they 

formed a debt due to him by the com. 

pany. The objection is not good. The 
second appeal fails however on the merits 
for the reasons given by me which my 

learned brother has set forth more fully 
and with greater detail in.his judgment 
It IB dismissed with costs. 

9.N./R.K. Appeal ditmiseed. 


In re, Ann.^s.^mi Madras llG.'i 

A. I. R. 1919 Madras 1163 

AllDtJR HAni.\i andNapii-h, .1,1. 

Annasami Nadavan and others In re 
Accused rotitioncrs. 

Criminal Revn. Case No, 7d.'i of 1917 
and Criminal Revn. Petn. No. 583 of 
1J17. Decided on 26bb February 1918 to 

revise order of Soss. Judge, Trichinopoly, 
Divisun. ^ 

Criminal P C. (5 of 1898). S. 408-Joint 

oVh^r<” appealable aod 

others not-R,ght of accused with nolap- 

JtVted^, ® oPPeai by others 

Ill «u anpeal under 3. m by some of tbo ac- 

1appealable seuicuces in a 
trial m wb'cli the ether accu>ed are awarded 
uou-aouea,abIe .semyuces.it is not 
to the la cer to havj their case examintd^ae if 
ail appeil lay m then case as well; ;-.9 I. C 294- 

and 23/. a 7 ,H 9 . fPo/f. iP 1163 0 2 ] 

A. L. r/mr«/o»—forpetificner. 

Ayyar for the 

L ujdic rrosecutor-ior the Crown. 

Order—The first contontion of Mr. 
ihornton is that though in this case the 
sentences of the petitioners aro such that 
no appeal would lie in their behalf bv 
reason of the fact that they were tried 
"ithsome other persons who received 
appea able sentences and preferred an 
appeil therefrom to the Sessions Judge 
he was bound to examine the case of the 
petitioners also as if an appeal lay in 
heir me as well. We do not tbiek 

that there 13 any support in the Crimi- 

tien. S. 408 says that when a person 
has- been convicted by a First Class, 
Magistrate he may appeal to the Court 

there shall be no appeal by such a per 

To^ e is imprisonment 

not exceeding one monti. or a fine not 

“Pon^ proviso (irto slSs 

enr"°°! received the een 

tences mentioned in proviso (c) but also 

^ 0^ other persons who were 
tried along with them though the sen 

*^0 less 

than that speoifed in the proviso 
are not at all satisfied that this is * wha^ 
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13 meant by the proviso. But supposing 
ii is Nve 6o not see how it bears out the 
proposition put forward in this case. 
The language of S. 413 is express and 
prsfectly clear to show that in the cases 
covered bv it there shall be no appeal 
and para. 1, S. 408 which specifies 
the Courts to which the appeals of cer- 
taiu convicted persons will lie does not 
speak ol anv ‘case,’ but of the persons 
convicted. No ruling of this Court or of 
any other High Court has been cited to 
'us which hears out the contention on 
behalf of the iietitioners. On the other 
han 'i there are rulings of this Court re¬ 
ported as VenkatalcrifiUhaiiija, In re (l) 
and In re Uriima Mndali (2\ which 
support the contrary pioposition. The 
iaterprntation of the law in those oases 
is also in accordance with the practice 
of this Court and so far as wo are aware 
of the other High Courts as well; see 
Reg. V. Muliyn Nana (3) and Reg. v. 
Kalnhhai Meghabhai (4), which are re- 
[Qrre(it:o\nVenkatakri$hnayya, Tn re (l). 
The only other contention raised before 
us relates to the sentences of the accused 
3 and 9. They have been sentenced to 
rigorous imprisoment for a month each 
oUho offences of which they were found 
guilty, namely, criminal trespass, rioting 
and hurt. We are unable to say that the 
sentences are too severe. The petition 
is dismissed. The accused if on bail will 
surrender to their bail and serve out the 
remaining portions of their sentences. 

s.N./b.k. Petition dis miased. 

«1) liom 40 Mad. 501=391. C. 294. 

(2) A. I. R. 1914 Mad. 433=23 I. C. 789. 

(3) il868-691 5 B. H. C. R. 24 Cr. 

(4) [1870] 7 B. H. C. R. 35 Or. 

A. 1. R. 1919 Madras 1164 
Full Bench 

Wallis, C. -T., Ayltng and 
Kumaraswami Sastri, JT. 

{Morturu) Subbamina —Appellant. 

V. 

{Gadde)Narayya -Respondent. 

Second Appeal No. 1672 of 1915, Deci¬ 
ded on 12th October 1917, against decree 
of Dist. Tudge, Guntur, in Appeal Suit 
No. 339 of 19i.3, , . 

^(a) Trantfer of Property Act (1882), 
S. 67—Usufructuary mortgagee not put in 
possession-Mortgage money becomes pay¬ 
able—Suit for foreclosure or sale is com¬ 
petent. 


Where a usufructuary mortgagee is not put in 
possession of the mortgaged properties, the mort¬ 
gage money becomes payable to him within the 
meaning of S. 67, T. P. Act, and ho is conse¬ 
quently entitled to sue for foreclosure or sale. 

[P 1165 0 1) 

(b) Transfer of Properly Act (1882), 
Ss. 67 and 68 (b) (c]—Mortgage money once 
payable under S. 68—S. 67 can be given 
effect to. 

Once the mortgage money becomes payable 
undpt any clause in S. 68. T. P. Act, S. 67 can 
be given eQectto. 21 Mad. 476(F. B.) .Overruleil, 

[P 1165 0 2] 

V. Ramadoss —for Appellant;. 

K. V. L. Narasimham —Respondent. 


Order or Reference 

Sheshagiri Aiyar and Knmara- 
>W“mi Sastri, JJ. — As regards 
;ho contontiou that there is a cove¬ 
nant to pay in respect of the mort¬ 
gage of item 1, we must overrule it, 
having regard to Ram Narayan Singh v. 
Adhindra Nai/i (1) and Patte Muhamad 
V. Davood (2;. Consequently S. 68, 
01. (a), T. P. Act, is not applicable. The 
furtlior question is whether in the events 
which have happened, the mortgagee is 
not entitled to bring item 1 to sale. 
The mortgagor covenanted to put the 
mortgagee in possession, and the finding 
is that he has broken the covenant. 
Therefore S. 68, Cl. (c), T. F-Act, ap¬ 
plies. Mr. Ramadoss argued that the 
failure to give possession, although it 
may give a right to the mortgage money, 
would not enable the mortgagee 
for the sale of the property. ^ 

ported in bis contention by 

Chetty V. Ayyavayyan (3) 

cases following that decision* 

other hand the recent 

Judicial Committee in 

S>n,h V. Adhindra Nath ‘'J 

suggest that the ^ '“1® (o), 

ditions mentioned m Cls, I j 
S. 63 would ensure the same 

quences as may beenforcedun 

The right to sue for sale under a^eov _ 
nant to pay the mortgage ™° at 

vided for by S. 67 P- T; 
present advised, we fail to 
section should not be appea . 
there is a default under 01s. 

S. 63. Armachalam Chetty^ 
vayyan (3) seems to pr jg^t^fJ 
footi ng that the or dina^^- 

yrrinpieprories. ip. o.i 

!) [1915] 301 0. 569. . 

t) [1898] 21 Mad. 476 (F. 

0 A. I. R. 1916 P. 0.119. 
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usufruotiuary inortyageo to realise the 
moneys due to liiai is to claim possession. 
In other words, notwithstanding the fact 
that the mortgagor refuses to perform 
his part of the contract, the mortgagee 
is only entitled to 3()ecilic performance 
of the contract, and is preclude I from 
claiming any other relief. We think this 
position reijuires reconsideration. The 
Judicial Committee, by saying that ac- 
counts might have to he taken in the case 
already referred to, impliedly recognize 
the mortgagee's right to sue for • he sale 
of the property and we think that the 
restriction on the mortgagee’s right 
enunciated in Antiiacha.'am Chettf/ v. 
Ayyavayifan (3) is not justihahlo. Under 
these circiimstanoes, we must refer the 
following liuestiou for the decision of the 
Full Bench; 

“U’betber a ii3ufructu.irv niortjaceu is not 
entitled to sue for the salo of the property mort¬ 
gaged to him when the mortgagor fails to deliver 
possession of the said property to him and has 
consequently to sue for the mjiio ' ■’ ' 

Opinions 

Wallis, C. J.-I agree with the refer¬ 
ring Judges and answer the <iuestioD in 
the affirmative. A mortgagee does not 
become a usufructuary mortgagee within 
the meaning of S. 58 (d) until tiie mort- 
gagor has given him possession of the 
mortgiged iiroporty and so put him in a 
position to realize his security out of the 
accruing rents and proHts. It is because 
the intention is that the security shall 
be realised in this manner that by 3. 67, 
proviso (a), a usufructuary mortgagee as 
such is debarred frem suing for fore¬ 
closure or sale under the section. A 
mortgagee to whom possession has not 
been given is not a usufructuary mort- 
gagee. Consequently he does not come 
within the proviso and is entitled to sue 
for foreclosure or sale under the section 
in the absence of a contract to the con. 
trary “at any time after the mortgage 
money has become payable to him.” 
S. 68 entitles the mortgagee to sue the 
mortgagor for the mortgage money 
“where the mortgagee, being entitled to posses- 
bIod of the property, the mortgagor fails to de* 
liver the same to him or to eecnre the possession 
(hereof to him without disturbance by the mort¬ 
gagor or any other person." 

The first of these events having hap¬ 
pened, the mortgagee has become entitled 
to sue for the mortgage money, or, in 
other words, the mortgage money has 
become payable to him, and be is en. 
titled under S. 67 to sue for foreclosure 


or sale in tho absence of a contract to 
the contrary, which cannot bo impliod. 
On the contrary the fact that tho mort¬ 
gagor was unable to put the mortgagee 
in a position to realize liis security out 
of blio rents and profits, ru dics it only 
reasonaljle that he should ho romitlcd to 
the ordinary remedies of a tuortgageo hy 
foreclosure or sale, and the legislature 
has rocognizcl this hy making the mort¬ 
gage money payaldo in this event. He 
has advanced liis money on tho security 
of the mortgagor’s interest in tho pro¬ 
perty. and mortgagor has failed to 
perform his part of the contract by 
putting iiiiii in possession and enabling 
him to realize his security in that 
manner, and there is no re ison wliv he 
should not ho allowed to voiilizo it by 
bringing the mortgagor's interest to sale 
if ho so esires or requiring him to 
uudergo the expense ami trouble of liti¬ 
gation with third parties unless he is 
cyuront to lose his security. Those as¬ 
pects of the question appear to have been 
overlooked in Samayya v. Nagalingam 
(5) and Arunachnlam Clietty v. Ayya- 
vayynn (3). In Ham Narnya}i Singh v. 
Adhindra Nath, (4) the Judicial Com¬ 
mittee observed: 

"It must also be borne iu miad that even if 
the mrrtgagor be in the first instance under no 
personal liabilitv, Hucb liabilitv mav arise under 
S. G8(bJor(c).T. P. .Act." 

As pointed out in tho Order of Refer-; 
once, once the mortgage-money becomes 
payable unler any clause in S. 68, there 
can be no reason for refusing to give 
elJect to S 67, which allows of a suit 
for foreclosure or sale “at any time after 
the mortgage money has become payable,” 
except in certain cases of which this is 
not one. I accordingly answer the 
question in the affirmative. 

Ayling, J, —I concur. 

Kumaraewami Sastri, J —I agree 
and have nothing useful to add to what 
I have said in the Order of Reference. 

S.N./r.k. Answered in the 

_ _ affirmative. 

(6) 11892] 15 Mad. 174. 
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Wallis, 0. J.. Ayling and Sadasiva 

Aiyar, J.J. 
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V. 

Kuppi Tkevar ani oi/icr.s —Defen Vinbs 

Kespon ienbs. 

Secon 1 Appeal No. 173 of 1916. Da- 
oidy I on 'ilbli April 191’), ai^iinst decree 
of Diib. Ju liJ 0 ^ Tanjore, in Appeal Suit 
No. 557 of 1014. 

Civil p. c (5 of 1908). S. 100 and O. 41. 
R. 27--Pi'r \V lUi;, C. J. aad .iyli>u],J. —Order 
rejecting application to allow new evidence 
discovered after decree cannot be interfered 
with in second appeal, {^a iiiic'i Aiyar, f. 
diassantono). 

P-u' G.J. aul 7. iSilisioa 

-lii/ir, 7. dii^entia'’)—I'lm [liijhG.JUrt cauiiot, 
in Hecjul ivjps.il, ial'jrfero wiib an order of a 
lower app.‘llat3 Gjiirb rajAcviiig an anplicition 
made to it by a partv to tbe appeal before the 
hearini,' of tai appeal to admit certiiu material 
evidence discovered sinc^ rho cUceofbUe decree 

appealed agah.st wliicii was not available to tho 
said party witlj the exercis} of diligence during 
the triil of me suit; .'1 Cal. AS4 ; 0 W. R. 196 ; 

I ^29 ; 23 All. 191 and 9 

I. 0. 265 Poll. [P 1171 0 ll 

Per Sidaiioa .-liyar, 7.—The High Court has 
power, in, seeond appeal, to consider tho pro* 
prioty of tbe exorcise of its discretion by a lower 
appellate Court as regards the admission of 
additional ovidence, though that discretion 
would not i)Q interfered with lightly any more 
than the discretion of a Court rejecting a review 
petition would bo lightly interfered with in 
revision. Tbo question whether the appellate 
Court exercised its discretion properly ie a ques¬ 
tion of law as it is now settled that good grounds 
for review are also good grounds for the appellate 
Court to allow further ovidence to bs adduced. 

[P 1172 0 1, 2] 
Bkashyam Aiyangar —for Appel¬ 
lant. 

T. M. Kriffhnaswamy Aiyar —for Res¬ 
pondents 

Order of Reference 

Abdur Rahim, J.— In this case the 
point on 97 hich I felt considrahle doubt 
was whether we coul I say that the decree 
of the District Tudge was wrong on the 
ground that he refused to adrnit in evi¬ 
dence the d^’oree in Original Suit No. 26 
of 1879. That doeumsnt had unloubted- 
ly a material bearing on the question 
whether the pro,party in dispute was 
valilly dedicated to charity as found by 
the District Julge. The decree was not 
produced in the Oo'urt of first instance, 
hub the appellant’s affilavib shows that 
the appellant who is the purchaser of 
the property was nob aware of the exis¬ 


tence of this decree. He discovered it 
after the Court of first instance had 
pronounced judgaieat and an appeal had 
been preferred to the District Judge. 
An application was male to the lower 
appellate Court for admission of this 
decree, but it was rejected on the ground 
that if such an application was granted, 
there would be no end to litigation. 

Can we in second appeal admit that 
document on the ground that the lower 
appellate Court s refusal to exercise the 
power it had under 0. 41, S. 27, Civil 
F. C., supposing the application came 
within the scope of the rule—was wrong? 
The well-known ruling of the Privy 
Council in Kessowji Issue v. G. I. P. Ey. 
Go. (l) on the subject has been con¬ 
sidered in a number of recent rulings of 
this Court. It may now be taken to be 
well estihiished so far at least as this 
Court is concerned that the words: 

*‘batif an appollaio C>urt requiressny docQ* 
meat to hi p:) la's d or inf svicaess to>beexa¬ 
mined to enable it to pronounce judgment or 
for any other sabstintial cause’^ 

entitled an appellate Court to admit fresh 
evidence if it finds it necessary to do so 
to enable it bo pronounce judgment to its 
own satisfaction. Tbe words "anyother 
substantial cause” should not be read in 
an ejusdera generis sense so as to confine 
the application of the rule to oases of 
lacuna. [See Andiappa Pillayv- Uuthu- 
kumora Tkevan (2), Ambuja Ammal v. 
Appadurai Mudali (B), SubbaNaiduv- 
Etkirajammal (4), Peddibhotla 
swaramma v. Bezwada CAefdpflthi W' 
Venkaiachela Pillai v. 

(6).] It has been further held in 

diappa Pillay v. Muthuknmara Thevan 

(2) and Venkatachela Pillai v. Banga 
Pj/^at‘(6) that an appellate Court acting 
under R. 27. 0. 41, 01. (b) may admit 
fresh evidence on the same grounds as 
would justify the Court of first instance 
to admit a review. In all these cases, 
the appellate Court had in fact admi e 
fresh evidence and the question 
before the High Court was whet er 

had th? power to do so. 

In the present case tbe .-o. 

Court refused to admit tbe - jt 

ducad by the appellant. Su ppo ^ 

31 Bom. 831=84 I-A-^ 

36 Mad. 477=141.0. 140. 

38 Mad. 414=301. 0. 403. 

28 I. e. 640. . .0 

M. W. N. 864=26 I. 0- 50. 

28 I. C. 694. 


1) 1 

:i907l 

21 1 

1912 

3) 1 

1915 

4) 1 

1915 

5) 1 

1914 

6) 1 

1915 
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went wrong in this, as I am inclined 
to think it did; are we entitled to say that 
it ought to have 

r^uired tbo documcot to be produced to enable 
It to pronounce judgment or for anv other sub¬ 
stantial cause?” 


The very statement of tho proposition 
shows to my mind that it is untenable. 
It cannot come within the scope of the 
rule even interpreting it and the ruling 
of the Privy Council as liberally as any 
of the decisions mentioned above have 
done. As pointed out in Ambuja Ammal 
V. Appaclurai Mudali (d) tho test laid 
down by the legislature has reference 
to the 'tate of mind of the.Tud*=‘ Iv'iv 
ingthe appeal when he has heard the 
argument with a view to pronouncing 
judgment in the case. Here the order 
refusing to admit further os idence was 
passed on an especial apiilication made 
by the appellant before the hearing of 
the appeal and the lower appellate Court 
apparently found no diliiculty in pro¬ 
nouncing judgment without that evidence. 
I am of opinion therefore that the judg¬ 
ment of the District Judge cannot be 
assailed on this ground. But as my 
learned brother takes a different view and 
the question is one of general importance 
I would refer it to the Full Bench for 
its opinion, in these terms: —Whether the 
High Court can interfere in second appeal 
with an order of the lower appellate 
Court rejecting an application made to it 
by a party to the appeal before tho hear- 
ing of the appeal to admit certain 
material evidence discovered since the 
date of the decree appealed against and 
which was not available to the said party 
with the exercise of due diligence during 
the trial of the suit ? 


I may mention that on the other ques¬ 
tions raised before us, nemely, as to the 
identity of the lands specified in Ex. 9 
and mesne profits sabsoquonb to the in- 
sbitntion of the suit 1 agree with my 
learned brother and to this extent there 
should be a further inquiry and liriliug. 

Kumaraswami Sastri, J.—Piaintiff 1 

is the appellant. He sued in the Sub. 
ordinate Judge’s Court of Negapatam to 
recover possession of certain properties 
sold to him by defendants 1 and 2 for 
Bs. 18,000. Defendants 3 and 4 are the 
sons of defendant 1 and defendants 6 
and 6 are persons olaimiog under an 
agreement to sell prior to the date of 
tho sale to plaintiff. Sevaral defenoes 


were raised by the defendants but the 
only question muterial to the second ap¬ 
peal is as to the dedication of corf.aiu 
iteuH of property conveyed to tho plain- 
till to a cliarity. This defence was 
raised by defendants :) and 4. In para. 3 
of their written statenjeut they made 
the bald allegation that 80 acres of the 
said lanes had been set apart by tiie 
family for charities, when or how is not 
stated, fssue.s were settled on '24th 
February but no issue was asked 

for or raised as to this alleged dc-licaiion 
though U3 many as eleven issues wore 
laisel with respect In the allegations in 
tho written statements. On drd March 
19l3 two additional issues were raised, 
but even then no is.sucs uas raised as to 
tho dedication. After the commence- 
liient of the trial an«l the examination of 
the plaiutiil’s witnessess and on 2dth 
February 1914, the following additional 
issue was raised on a petition of defen- 
dants 8 and 4; 

''Whether the items uoled in the petition of 
defendant H and 4, dated 25lh February 1914 are 
properties burdened with charity and are not 
liable to bo alienated by defendant 1?” 

The trial went on on that date and on 
27th February, the case was adjourned 
to 2nd March and was closed on 18th 
March 1913. Judgment was delivered 
on 23rd March. The Subordinate Judge 
held that the sale of the items referred to 
in para. 61 of his judgment making 31 
acres anl 5 cents was invalid 

‘‘as the/ relate to an endowment for inain- 
taioing a choultry at Tagattur,” 

and gave a decree in favour of the plain¬ 
tiff for the remaining items claimed. 
The defendants beyond tiling Ex. 9, an 
agreement of partition dated 29th August 
1870, adduce no evidence on the point. 
The plaintiff filed documents showing 
that the property had been dealt with 
by defendant 1 as his own property from 
1882. Plaintiff appealed against the 
decree of the Subordinate Judge in so 
far as it dismissed his suit and during 
tlie pendency of tho appeal applied for 
the admission of a decree of the Subordi¬ 
nate Court of Negapatam in Original 
Sait No. 26 of 1879 which according to 
him showed that there was no dedication 
of lands in Ekkur village as alleged 
by defendants 3 and 4, but that on the 
contrary tlie lands fell to the share of 
defendant 1, He alleged ho was not 
aware of the decree before the suit was 
disposed of by the Subordinate Judge, 
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sum of Bg. 18,000 had to adduce evidence 


The District Judge dismissed his appli- 
cition, not on the gronnd that he was 
aw u-e of Jie existence of the suit or the 
lecree or could have known it if he bad 
exercised reasonable Uligence, bub that 
the admission of the document would 
necessitate a remand and that: 

“thore would be uo Giul to liligation if parties 
were aliowe;] '' cill furtlicr cvidouce iti this 

[ have alreadv pointed out how the 
issue as to le lic-tbion was raised during 
the 'Vial of t!v.' suit and what little 
time the plaintih’ who is found to be a 
bona lido purchaser who paid the large 


on the point. He was a stranger and it 
is not suggested what means he had of 
knowing of a partition suit between the 
members of the family of the vendor 
about 32 years before his purchase. He 
did his best and the District Judge does 
not find that the non-production of the 
decree was due to any neglect or default 
of the plaintifl' and the reasons he has 
given for refusing to admit it are un¬ 
sound. There can be little doubt that 
the decree sought to be filed was a very 
material document. The following table 
sets out the relationship between the 
parties:— 


Vyrappa Tevan 


I 

Vydilin^a 

Tevan 

(dead). 

1 

Kuppa 

Tevan 

(defendant 1). 

L.. 

1. 1 

Palaniappa Namsivaya 

Tevan Tevan 

(dead) 

1 

Sattayappa 

Tcvau 

I 

SbuDmu{;a 

Tevan 



I 




1 

VedilVA Tcvau 
(defendant 2). 

1 

\ airappa Tevan 
(defendant 3). 

1 

Kandaswami Tevan 
(defendant 4). 



The agreement of partition, Ex. 1-, re¬ 
lied on l)y defendants 3 aud 4 as evidenc¬ 
ing bho dedication to cliarity was execu¬ 
ted by Vairappa Tevan, Kuppa Tevan, 
Palaniappa Tevan, Namasivaya Tevan 
and Vairappa Tevan and purports to set 
apart over 30 acres of land in Ekkur vil¬ 
lage for the upkeep of the choultry, be- 
sides odier lands in other villages, Sat- 
tayappa Tevan and Shunmuga Tevan, 
the sons of Vairappa Tevan, who were 
alive at the date of Ex. 9 were nob par¬ 
ties to the deed of partition and they 
filed Original Suit No. 26 of 1879 for a 
partition of all the family properties. 
The plea raised was that there had been 
a prior partition effected by Vairappa 
Tevan evidently under Ex. 9. The 
parties entered into a razinamah and a 
decree was passed in terms of the raxi- 
namah. This is the decree sought to be 
pub in. It appears from the decree that 
the lands in dispute in this appeal were 
not dedicated to charity but fell to the 
share of defendant 1. It is contended 
that the agreenaent of partition. Ex. 9, 
would nob bind the sons of Vairappa 
not parties to it as it purported to 
alienate a considerable extent of lands 
(about 120 acres) for the upkeep of the 
choultry and that the power of a Hindu 
father to effect a division is only validly 


exercised when it is a fair and equitable 
partition, he having no power to give 
properties bo strangers. The decision of 
the Privy Council in Ramkiskore Kedar- 

nnth V. Jainaraijan Ramrachpal (7) is 


relied on. 

It is also contended that when the 
sons not parties questioned the partition 
Ex. 9. and there was a razinamah decrM 

between the parties whereby other lands 

were given for the charity it was prima 
facie the only valid source of title for 
parties including the charity. It “*7 

he that defendants have a good answer 

but unless they show that Ex. 9 
Dued in force in spite of the decree in 
Original Suit No. 26 of 1879 or was not 

affected by it, the decree will prj®^ 
support the contention of plaintiff I- 
the document was very material an 

the allegations in the 

(printed at p. 68 of the dooumentsl 

neither been traversed by the A » 
nor found to be false by the Dis 
Judge, I think that, having 
fact that the issue as to c-al 

raised only during the course oft e 
hearing, the decree in Origin^ j 
No. 26 of 1879 (as to the f 
which there is no dsipute^^h^^^^ 

'(7)Ti 918] 40 Oal. 966:=20l. 0,958= 

313 (P. 0.) 
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been admitted in evidence by the District 
Judge. I am of opinion that the District 
Judge had power under the circumstances 
to admit the document in appeal. In 
Andiavpa Pillayw Mnthuhimaru The- 
van (2) it was held that the words 'orfor 
any other substantial cause” in S. 568, 
Civil P. C., i882 (which corresponds to 
0. 41, U 27 ol the present Code) need 
not be ejusdoin generis with the causes 
stated in tho previous part of these^tion. 
In Ambuja Ammnl v. Appadurai Mwlali 
(3) a similar view was adopted and it 
was held that tho words confer a wide 
discretion on the appellate Court to 
admit additional evidence when the ends 
of justice re.iuire it. 

The learned Judges were of opinion 
that S. 107. Civil P. C.. confe rred on the 
appellate Courc ail the powers of the 
Court of first instance and wore not in¬ 
clined to follow tho view taken by Ab- 
dur Rahim. J. (ditferingfrom Phillips, J.) 
in Subba Naidu v. FAhirajammnl (s) 
that the expression “any other sub¬ 
stantial cause” in 0. 41. R. 27 is not to 
bo understood in a wide and unrestricted 
sense but should be construed ejusdem 
generis with the causes in the other parts 
of the rule The decision of Phillips. J. 
was conlirmed in fjetters I’atent Appeal: 
see Vellayappa Chetty v. Nellaya Pillay 

(9) . In Venkatachela Pilhu v. Ranga 
Pillai{i)} it WAS hold that the expression 

for any other substantial cause” gave 
jiower to the appellate Court to 
admit fresh evidence on the sime 
grounds that would justify tho Court 
of first instince in granting a review and 
that the discovery of fresh and material 
evidence after disposal of the suit, 
the decree in which is appealed against, 
would be a substantial cause within the 
meaning of 0. 51, R. 2i'. In Peddibhotla 
Kameswaramma v. Pezwada Chelapathi 
(5) the decision in Andinppa Pillay v. 
Muthukumara Thevan (2) was followed. 
Arasappa Pillai v. Manika Mudaliar 

(10) is distinguishable on the ground that 
the party had declared in the first Court 
that he had no evidence and the District 
Judge Buo motu remanded the case for 
fresh evidence to be taken. The learned 
Judges while referring to Andiappa 
Pillay V. Mutkukumara Thevan (2) were 
not prepared to extend the rule to such 

"Ta) [1911] 12 i.o. m. “ 

(9) [1911] 10 I. C. 6T6. 

(10) A. I. R. 191C Mad. 68=26 I. a 587. 


oases. In Marnnuthu Pillai v. Velu 
Pallai (ll) no .groun'ls wero shown wliy 
the evidonco was not adduced in the 
lower Court and tlie District .ludgc acted 
suo motu and remanded the case. 

It is argued that whore fresh evidence 
is discovered after judgment which 
would justify tlie original Courl in grant¬ 
ing a rovieu. the party should withdraw 
tlie appeal ami apply for a review. This 
would obviously work Ir.u'Dhip wliere 
the fresh document or evidonco uoull 
only cover one or more of the issues and 
w'ould not affect the decision of other 
matters decided by the lower Court 
which are ineliined in tho grounds of ap¬ 
peal. Besides if 0. 11. R. 27 empowers 
the appellate Conrb to admit tho evidence 
so discovered there is no reason whv n 
party who has paid Court fees for the 
ajipeal should lie again compelled bo pay 
Court-loo for a review of judgment, espe- 
ci.illy as he will have 'o pav the full 
court-feo if the review is presented after 
90 days and one-half if it is paid before. 

.As the District Judge had power to 
admit the document there can be little 
doubt that he failed to exorcise his dis 
cretioD judicially Tho only ground 
given by him for not admitting the docu¬ 
ment is that there would be no end to 
litigation if parties were allowed to pro¬ 
duce further evidence in appeal. His 
duty was to see if the applicant’s allega- 
tions were proved and the document 
sought to be filed was material and was 
discovered after tho judgment in the 
lower Court was passed. If he had 
thought that the document was not ma¬ 
terial or that even if it was almitted it 
would not have influenced him in com¬ 
ing to a decision as to the correctness of 
the lower Court's judgment it would he 
another matter. But he did not apply 
his mind to any such rjuestion but dis¬ 
missed the petition on a ground that is 
in ray opinion irrelevant to the question 
in issue. 

It is argued that the District Judge 
had a discretion under 0. 41, R. 27 and 
that the High Court cannot in second ap- 
peal interfere even if be did not exercise 
his discretion properly. It is well set- 
tied that an appellate Court bas power 
to interfere even if the matter is one re¬ 
lating to the exercise of discretion if the 
lower Court has exercised the discretion 
on a wrong principle or has disregarded 
(11) [1916] 82 I. 0. 908. 
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iny principle of law. Oriental hank 
Corporation In re (12), Berdan v. Green¬ 
wood (13), Terrell, In re (14) As pointed 
out by Ijindley, [j. J. in Young v. Tho¬ 
mas (15) the appellate Court will inter¬ 
fere if the judgment of the lower Court 
proceeded on an erroneous principle and 
had tiot really exercised any discretion 
at all. In Sanderson v. Blyth Theatre 
Company (id) Sterling, Ij. J., was of opi¬ 
nion t'lit to enable the appellate Court 
to interfere there must be either a dis¬ 
regard of principle or a misai^prehen- 
sion of facts. 

S)c:ioa 100, Cl. (c). Civil P. C.. gives 
a right of second appeal when there has 
been a subitantial error or ilefect in the 
procedure provided by the Code which 
may possibly have producel error or de¬ 
fect in the decision of tho case upon the 
merits, This ap[>lio3 obviously to error 
or defect of procedure of the lower ap¬ 
pellate Court as well as the original 
Court. 1 fail to see why the refusal of 
tho lo ver appellate Court to exercise its 
discretion under 0. 41, H. 27, when such 
refusal is based ou a mis.apprehension of 
the lasv or the nature and extent of the 
powers of an appellate Court under R. 27 
cannot be said to be an error or defect 
in the procedure adopted by it in hearing 
the appeal, within the meaning of S. 100, 
Civil P. G. The evidence rendered may 
be such as to show that the decision 
appealed against cannot be supported 
and the party may have been perfectly 
bona fide. To hold that in such cases 
an appellate Court may, on a totally erro¬ 
neous view of its powers under 0. 41, 
R. 27, reject the evidence tendered, and 
that tho High Court in second appeal 
though convinced of the error cannot in¬ 
terfere, would lead to obvious hardship. 
There is nothing in the provisions of 
S iOO which compel tlie Court to place 
such a rostricbion on its powers. In 
Mont Lai Bandopadhya v. Khiroda 
Pasf (17) which was a case where the 
District Munsif refused to grant an ad- 
journment askel for to produce certain 
witnesses, it was held that this was a 
substantial error in procedure which 
would justify the High Court .in inter¬ 
fering in second anneal. The report 

U'i) 5li L T. 8d8. - 

(13) L'882l 20 Ch. D. 76ln. 

(U) L18881 22 Ch. D. 413. 

(U L18921 2 Cb. 134. 

(16 L19031 2 K. B. 638, 

■ ~tl7 tl893] 20 Cal. 740. 


also contains a judgment by three learn- 
ad Judges of the High Court where they 
held that it was open to the High Court 
in second appeal to examine the procee¬ 
dings to sea whether the Court below 
exercised a sound discretion or nob. In 
Hafiz Abdul Karim v. Sri Kissen Bai 
(18) it was held that improper admission 
of evidence by the appellate Court in the 
exercise of its discretion may be set aside 
in second appeal and in Arasappa Pillai 
V. Manika Mudaliar (10) and Mariwi*- 
tku Pillai V. Vela Pillai (ll) already 
referred bo by me, the High Court in 
second appeal set aside the appellate 
Court's decree on the ground that evi¬ 
dence was wrongly admitted. If a dis¬ 
cretion wrongly exercised in admitting 
evidence under 0 41, R. 27 can be set 
aside I fail bo see why a wrong exercise 
of discretion in refusing to admit mate¬ 
rial evidence should be allowed to stand. 

Two ether questions remain for deter¬ 
mination. There is nothing bo show 
that the lands specified in Ex. 9 are iu- 
cluded in the sale deed to the plaintiff 
and form part of the plaint mentioned 
items. The lands in Ex. 9 are described 
by paimash numbers and there is nothing 
to show what the corresponding survey 
numbers are. I find no admission ap¬ 
pearing anywhere to show that the items 
excluded by the decree of the Subordi¬ 
nate Judge as charity properties are the 
items in Ex. 9. The allegations by the 
vakil for the appellant that certain items 
specified in defendant S'a petition to 
raise additional issues (printed .at p. ° ot 
the printed papers) are not iu the decree, 
and certain items not in the petition fina 
their place in the decree, is not shown to 
be incorrect. There shonld be a clear 
finding as to which of the items claim 
in the plaint and covered 
deed to plaintiff were included in Ex. 
and dedicated to charity- 
mesne profits no reason has 
for not granting the prayer of the P * , 
tiff for future mesne profits in respeo 
the lands which have been decree 
him. 0. 20, R. 12 empowers the 
to assess future mesne profit® 
no reason to drive plaintiff to an 


mid reverse the 
be Judge in so far 

dntiff’s suit and direct the D t , 

to dispose of the aplg ^-- 

[18S5] 11 Oal. 139, 
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mitting the document sought to be tiled 
in the light of the above obsorvatioos, 

It will be open to the District Judge to 
raise further issues. Costs will abide 
and follow the result. As my learned 
brother takes a different view as to the 
powers of the High Court to interfere in 
second appeal. I agree to the order of re¬ 
ference to the Pull Bench proposed by 
him. 

Opinions, 

Wallis, C. J.—The attention of the 
learned Judges who made the reference 
does not appear to have been called to 
the long catena of decisions in Calcutta 
and to the decisions to the same etfect in 
Allahabad. Shortly after the coming 
into force of the Code of 1859 it was de¬ 
cided by Sir Biines Peacock and Jackson, 

, Beckwith V. Kishto Jecbun Biu'kiskee 
(19) that no special or second appeal lay 
from a refusal by the lower .Vppeilato 
Court to admit fresh evUoQce under 
S. 355 of chat Code which re.ajipears as 
■0. 41. K. 27 of the present Code. The 
decisions in Moliesh Ckunder Sheet v. 
Shoskee Mookhee Debia (20), Golam 
Mukdoom V. Uofeezoonisa (21) Kulpo 
Singh V. Tkakur Singh (22). Prem Chand 
Moonshee In the goods of, Upedra Mohan 
Okose V. Gopal Chandra Gkose (23) are 
to the same etfect, as are decisions of the 
Allahabad Court in Ram Piari v. Kallu 

(24) and Darga Prasad v. Jai Narain 

(25) . There are no reported decisions in 
Madras and Bombay as there must have 
been if this long line of authorities had 
ever been questioned in these Courts. It 
has, I think, long been the practice of all 
the High Courts not to entertain second 
appeals from refusals of the lower Ap- 
pellate Court to admit fresh evidence 
Qnder this rule. I am not prepared to depart 
from this practice and would answer the 
question in the negative. 

Ayling, J. In rny opinion the answer 
|to the reference must he in tho negative 
The effect of 0. 41, R. 27 . Cl.(b) is to 
empower an Appellate Court to admit 
additional evidence provided it requires 
the evidence to enable it to pronounce 
judgment or for any other substantial 
oau s?>. Wbcthqr it re juires^Q additio^aj 

(19) Mariih 278. 

(20) tl8:6l 6 W. R. 196, 

(21 11887) 7 W. a. 489, 

(22 (1872’ 15 W.B. 429. 

(23 U891) 210al.484. 

(24) 11901) 23 All. 121. 

25) flOlO' 9 I. C. 265. 


evidence or not is for the appellato Court 
itself to say, aui] it is not for a superior 
Court to control its tliscrotion. or to biy 
that it ought to have re iuirel it where 
as a fact, it did not. I would respect¬ 
fully adopt the reasoning of Sal?, J,, in 
Prem Chand Moonshee, In tho goods of, 
Upendra Mohan Ghose v. Gopnl 
Chandra Ghosc (23) which is in 
accordance with a long catena of early 
Calcutta decisions beginning with a judg. 
ment of Peacock. C. J.. and Jackson. J.. 
reported in Beckwith v. Kislito Jeebun 
Buckshee (19). That the word "requires ” 
in the corresponding S. 568 of the old 
Code means nothing more than “needs” 
or finds neelful” has been expressly 
decided by the Privy Council in Kessowji 
Issur V. Great Indian Peninsula RaiU 
way Company (l)ai)il this jironouceuient, 
as it seems to me, concludes tlio matter 
if authority were needed. 

Sadasiva Aiyar. J.— 1 regret tli.u I 
have the misfortune to dilJer from iny 
fjord and Ayling, J , on this reference. 
It having been now settled in this Court 
that good grounds for review are also 
good grounds for the appellate Court to 
allow further evidence bo be adduced, the 
question whether the appellate Court 
exercised its decision properly in refusing 
to admit such evidence seems to be 
clearly a question of law which w'e are 
entitled to consider in second appeal. 
As regards^ Cl. (b). 0. 41, R. 27. I am 
clear that or for any other substantial 
pause’ is not governed by the expression 
the appellate Court requires.” S. ^56 
iu the old Civil Procedure Code (Act 8 
of 1859) from whicli this 0. 41, R. 27 
has come down clearly shows that “or 
for any other substantial oause” is an 
independent ground and is not governed 
by the words in the first portionol Cl. (b), 
there being no division into clauses in 
the old Act of 1859., S. 355. It cannot 
bo argued lor a moment that if the Ap. 

pellate Court notwithstanding that the 
condition in 01. (a) has bean fulfilled, 
(namely, the Court from whoso decree 
tho appeal is preferred having refused to 
admit evidence which ought bo have been 
admitted) refuses in appeal to admit such 
evidence, the second appellate Court 
cannot interfere with that discretion so 
improperly exercised by the first AppeU 
late Court. I do not see why when the 
con-Jibion in what I call tho third clause, 
namely tho oxistanoe of any other subs- 
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tami il cause is fultiiled and yet the dis¬ 
cretion to admit additional evidence in 
such a case is wronj’ly exercised i)\' the 
first afipcllate Court, the second appel¬ 
late Court should be prevented from 
iutert'oring. As regards the Allahabad and 
Calcutta cases, if thev meant more than 
that the discretion given in cases falling 
under Cl. (b) to the first appellate Court 
sliouid not 1)6 lightly interfered with by 
the second appellate Court, I respect¬ 
fully differ from those de.-isions. 

Let me put the following illustration 
The trial Court in a clear case where it 
ought Lo luive granted a review on the 
ground of conclusive evidence which was 
not il. the power of a party to produce 
having been afterwards discovered rejects 
the application for review—such rejection 
is not appevlable. But this Court 
has power under its geueral revisional 
powers to direct the trial Court to accept 
the application for review. If so, why 
should r.lio Court be powerless because a 
soccuii ap()8 il has been preferred from 
the decision ot an appellate Court which, 
in a similarly clear case, refused to ex¬ 
ercise its descretioD to admit additional 
evidence, such a case being (as t said) 
fully analogous to an application for 
review? Further S. lOd, Cl. (1) shows 
that ev(3n where an appeal might uot lie 
from an -irder made by the Appellate 
Court (such as an order refusing to admit 
additional evidence) where the decree of 
the appellate Court itself is appealed 
against in second appeal, the error in the 
interlocutory order refusing to admit 
additional evidence may be set forth as a 
ground of objection in the memorandum 
of second appeal. Again, suppose that 
treating the order of a District Court re¬ 
fusing to admit additional evidence as an 
independent order a revision petition 
had been filed to this Court against that 
order. I see nothing to prevent us, in a 
clear case, from setting aside that order 
in revision. Why should such a prayer 
for revision of that order be not embodied 
as a ground in the memorandum of second 
appeal. In the result, I agree with 
Kumaraswami Sastri, J., in saying that 
this Court has power in second appeal to 
consider the propriety of the exercise of 
the discretion of the District Judge as 
regards the admission of additional evi¬ 
dence though, of course, that discretion 
would not be interfered with lightly any 
more than the discretion of a Court rejec- 


191» 

ting a review petition, would be lightly 
interfered with in revision. I think that 
the power to consider and decide on the' 
question should be affirmed as existing m 
this Court in second appeal. 

s.n./r.k. Answered in the negative. 

A. i. R. 1919 Madras 1172 
Oldfield and Sesh-agiri Aitar, JJ. 
AiyatJiurai Pillai — Plaintiff—AppeU 
lant. 

V. 

Gnanaprakasa OrZayo-r—Defendant- 
Respondent. 

Letters Patent Appeal No. 39 of 1918, 
Decided on 20th February 1919, against 
judgment of B:\kewell, .T., in Civil Revn. 
Petn. No. 113 of 1917. 

Evidence Act (1872), S. 115—Suit inttitu* 
ted in Small Cause Court—Defendant objec¬ 
ting to jurisdiction—Plaint presented to pro¬ 
per Court—Revision against decree—Defen¬ 
dant is estopped from objecting to jurisdic¬ 
tion of ordinary Court. 

Plaintiff instituted a suit on the Small Chubo 
S ide of the Munsif’s Court, The defendant 
pleaded want of jurisdiction by the Small Cause 
Court and on bis objection, the Oottrl returned 
the plaint for presentation on the ordinary side. 
Against the decree of the District Monsif, there 
was an appeal to the Subordinate Judge and 
against the appellate decree of the latter a re^* 

sion petition was filed in the High Court. Tm 

defendant raised the objection in the High Court 
that the suit was of a small cause nature an 
that no appeal lay to the Subordinate Judge: 
Hcld\ that the defendant was estopped from 

raising the objection. (P 11"* 

G. V. Ananthakrishna Aiyar—\ox Ap¬ 
pellant;. / r 

S. T. Srinivasagopalachariar o 

Respondent. . , . 

Judgment. —We are oonstraine i 

differ from the learned Judge and to o 

that the question of jurisdiction can 

be raised. The appellant 
sented his plaint on the Sro* 

Side. The learned Judge allowed the P»- 

sent respondent to argne that no .. 

from the decision of the 
in the litigation that was jo**''® Canae 
lie, because the suit was of a o 

nature and the wrong, 

aentation on the ordinary side w 

The order was not appealed -g^jlon. 

was obtained on respondent s 
We do not think, and have ®..Lig^atal 

■no authority, that he was .g^jotjon, 

later stage to object to the ] ^ 

which he had himself deoi- 

proper one. The learn j^^iaion 

sion is set aside and th 
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petition remanded for reljearing witli ro- 
ferenoe to the other points taken in it. 
Costs to date will follow tho result and 
be provided for in the order to be passed. 
S.N./e.K. Appeal alloired. 


A. I. R. 1919 Madras 1173 
Full Bench 

Wallis. C. J., Sadasiva Aiyar and 
Spencer, J f. 

{Aram 2 >roth llloth] Vasudevau Moosad 
Karnavan and another — Defendant— 
Appellants. 

V. 

{Kattadi Moothedath) Ittirarichan 
Nair —Plaintiff—Respondent. 

Second Appeal No. 1288 of 1910, Deci¬ 
ded on i3th March 1918, against decree 
of Dist. Court of South Malabar, in Ap¬ 
peal Suit No. 789 of 1915. 

Malabar Law—Pre-emption — Right to— 
Otti mortgagee cannot claim in involuntary 
sales—No notice of auction sale is required 
-Civil P. C. (5 of 1908), O. 21. Rr. 89 to 92. 

The rigbt of pre-emption of an otti mortgHgee 
in MaUbur docs not arise in the case oi nu in¬ 
voluntary sale, and be is not entitled to notice 
of the Paie or of the sale price in such a case: 13 
All. 224, Appr. [P 1175 C H 

C. V. Anantha Krishna Aiyar and K. 
P. liamakrishna Aiyar—for Appellants. 

C. Madhavan Nair—ior Respondent. 

Order of Reference 

Phillips, J .— In this case the plaintiff 
is an ottilar of the plaint property. Tlie 
jenini granted a second mortgage, and in 
execution of a flccreo u))on that mortgage 
defendant I’s Ijrothor purchased tho pro¬ 
perty subject to piaintin's otti right. 
Defendant 1 then sued for redemiilion of 
the otti and obtained a decree. Plaintiff 
now sues to enforce his right of pre-emp- 
tion. The question for consideration is 
tho nature of the rights of an ottidar, 
when tho property, over which ho holds 
the otti, is sold in Court auction, in 
Cheria Krishnan v. Vishnu (1) it was 
held tliat an otti mortgagee was entitled 

to be fully informed what price he is to 
pay before be makes up his mind to buy" 
and that although he has notice of tlie 
sale by. auction but fails to bid, he is not 
precluded from subsequently exercising 
his right of pre-emption. In Ammotti 
Tlaji V. Kunhayen Kulli (2) a somewhat 
different view was taken and it was 
held that an ottidar in Malabar loses bis 
right of pre-emption if he fails to bid at 
a Court 'lale of the land after having been 

(1) IIH821 6 Mad. 198. ' 

(2) [18921 16 Mad. 480. 
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specially invited to attend and exerciso 
his right, and makes no offer lo take tlio 
property for a long binio after (die Court 
sale. The only distinction between the 
two cases is that in the former the ottidar 
bad only public notice of the sale where¬ 
as in the latter he had had special notice. 
U\ Kanaran Nair v. Eamav Nnmbiar 

(3) tliis Court followed the ruling in 
Cheria Krishnan v. Vishnu (l). although 
the ottidar had had special notice of the 
sale and distinguishoil A7nmotti Ifuji v. 
Kunhayen Kutti (2) on the ground that 
there mav have been evidence in that 
cisb on which it could be held that the 
ottidar had been placed in a position to 
elect. 

It is very difficult to reconcile these 
three decisions and I think it advisable 
that tho question should be finally deter, 
mined by a Full Bench, and I am further 
inclined to the opinion that tho decision 
in Cheria Krishnan v. (l) goes 

too fir. An ottidar is a mortgagee with 
a right of pro emption. It is contended 
for respondent that the pre-emption right 
of an otti mortgagee in Malabar is some¬ 
thing higher than tho right of pre-emp. 

tion as ordinarily understood, it being a 
right based on custom. The right of an 
ottidar has been considered by Courts in 
Madras from 1854 onward.s, but theques- 
tion of whether his right of pre-emption 
was greater than the ordinarily recog¬ 
nized rights of pre-emption in other 
places does not appear to have been dis- 
cUesecl. In Cheria Krishnati v. Vishjiu 

(l), however the learned Judges sav that 
■'the rijjht of pre-emption is well understood. 
The otti mf)rtR„t'eo must pay for pre-omption 
whatever sum is houa fide offered to the jenmi 
for the purchase, if he has tho rfi, r made to him 
by the jenmi and is rightly informed of the cir¬ 
cumstances in reference to the offer. If he does 
not pov such sum then his right of pre-emption 

In Mamabi v. Acharath Parakat (4) 
the previous cases on the subject of otti 
were reviewed and it was held that the 
right of an ottidar consists in a right to 
elect when there has been an attempt on 
tho part of tho owner of tho property to 
sell it to a third person, whether he will 
buy it for the same price as that offered 
by the third person or not. There would 
seem to be no difference between the 
right defined as above, and the ordinary 
right of pre-emption (as understood in 

(fl) [18941 4 tf. L. J. 4C. ' 

(4) [1912] 38 Mad. 07=17 I. 0. 837. 
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Maiios'ieclan an-l other laws). When 
therofcre the owner intends to sell the 


land by private treaty, the ottidar is en- 
tit.h'd to come in and buy it at the same 
price, and according to Cheria Krishnan 
V. Vi.‘ihnu {!) and Vasudevan v. Kesha, 
rail (5), he is (urtber entitled to have an 
otfer to that effect from the owner of the 
propertv, although this further right is 
doubted in Mamabi v. Acharath Parakat 
(4). When the property is to be sold 
by Court, it is an involuntary sale and 
presumably one contrary to the wishes 
of tho owner. In such a case ho cannot 
predict the price at which the property 
will be sold, and consequently he cannot 
otfor the property to the ottidar for a 
certain fixed price. If he is to offer it 
after the sale is completed, ha will be 
Dialling an offer which may have the 
effect of upsetting a sale by Court even 
after it is confirmed. It is questionable 
whether it is desirable that the right of 
pre-emption should ho allowed to that 
extent, unless it is clearly established 
that the right does go so far. 

In Bdij Nath v. Sital Singh (6), Mah- 
mood, J., held that the right of pre-emp. 
tion, whether claimed under the Maho- 
medan law, the compact of the wajib ul- 
arz or local usage and custom, does not 
arise in respect of compulsory sales, and 
in this view followed Abdul Jabel v. 
Khclatchandra Ghoseil), Shaikh Ferasut 
Ali V Ashootosh Boy Singh (8) and Sheikh 
Nuzmooueen v. Eanye Jha (9). This as¬ 
pect of the question does not appear to 
have been considered in relation to the 
pre-emptive rights of an ottidar in Ma¬ 
labar, but the arguments of Mahmood, J., 
in support of his view would equally ap. 
ply to such rights. In equity the ottidar 
would be entitled to notice of the sale of 
property in which he has so large an in¬ 
terest, but I can see no ground for show¬ 
ing him any greater consideration. His 
right of pre-emption arises out of a con. 
tract between him and the owner, and 
when by order of Court the owner is pre¬ 
vented from intimating the exact amount 
of the sale price, he should in equity be 
deemed to have completed his part of the 
contract when he has informed the otti¬ 
dar that a sale is to take place and has 


(5) 

(8 

f9 


IRfiil 7 Mad. 309. 

[im] 13 All. 224. 

tl868' 1 B.L.R. A C.J, 105=10 W R 165 
L18671 15 W.R. 455. ‘ 

Marsh 555^2 Hay 661. 
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thus afforded him an opportunity of buv- 
mg at the price which the property would 
properly fetch, assuming that the right of 
pre-emption arises in such cases. There is 
no question of hie being driven to give a 

fancy auction price, as remarked in Cherta 

Knshnan v. Vishnu (1), for he is not com 
pelled to buy—can cease bidding when 
ever the bidding has reached the amount 
which he is willing to pay for the land 
We therefore refer the following ques- 
tions for decision by a Full Bench ; 1. 
Does the right of pre-emption of an otti 
mortgagee arise in the case of an involun¬ 
tary sale ? 2. If so, is he entitled to be 
informed of the sale price before he can 
be called upon to exercise or forego hU 
right, or is mere notice of the auction- 
sale sufficient ? 

Ayling, J. —I agree to the proposed 
reference : and am inclined to share my 
learned brother’s view as to the applica¬ 
bility of the right of pre-emption in re¬ 
lation to enforced sales. 

Opinions 

Wallis, C J. —It is strange that in 
none of the cases in this Court dealing 
with the ottidar's right of pre-emption in 
Malabar, Cheria Krishnan v. Ftsinwd), 
Vasudevan v. Keshavan (6), Kanharan- 
kuUiv. Uthotti ilO), Ammotti Baji v. 
Kunhayen Kutti (2), Kanaran Nair v, 
Raman NamHar (3) or Mamabi v. Acha- 
rat Parakath (4) has the question been 
considered, how far such a right can he 
exercised in the case of Court and Revenue 
sales consistently with the provisions of 
the Statute law regulating each salw. 
Both in Bengal and in Northern Indi^ 
where cases of pre-emption are much 
more numerous than they are here, it aP' 
pears to be well settled that it oann^ in 
the absence of statutory provision being 
made for its exercise, as in the Mse o 
some revenue sales in the United Fro- 
vinces. In Baij Nath v. Sital Stngh \ 

Mahmood. J.. after reviewing the autho¬ 
rities, states : 

"It may therefore be taken as » , 
seltled by a long and nniform conrs* o ^ 
that a compulsory sale, such as a .. -i.. 
cution of a decree or a sale 
tWe order of the revenue authorities for 8^ 
Government revenue, does not rtpa 
tion enforcible, whether such rigo wafib- 
under Mahomedan law, the terms ^ 

nl arz, or on the gronnd of focal cnitomo ^ 

vale contract; bat that such P fmnislr 
being the creation of Stetnte hw a 
occasion for the exercise of the P 

(XO) [1890] 18 Mad. 490. 
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whero such ri<?ht U provided subject to the rules 
and restrictions prescribed by tboso legislative 
enactineuts themselves." 

And he goes on to refer to the provi- 
aioD8 of S. 310 of the Code of 18^2 and 
other local statutory provisioos. The 
other learned Judges did not differ from 
Mahmood, J., on this point, but on the 
question whether such special statutory 
provisions had been made in the parti¬ 
cular case, and the law as laid down by 
him was accepted as settled in Kanhai 
Lai V. Kalka Prasad (11). On a careful 
consideration of the question I agree with 
the law as laid down by jrahmood, J. I 
find it quite impossible to reconcile the 
statutory provisions of the Civil Proce. 
dure Code as to sale in execution of de. 
crees with the ottidar’s right of pre-emp. 
ition as now claimed. S. 60 of the Code 
jmakes immovable property belonging to 
the judgmenfc-debtor liable to attachment 
and sale in execution of a decree, and 
S. 65 provides that, where property has 
been sold in execution of a decree and the 
3alehasbecomeahsolute.it is to vest in 
the purchaser. Under 0. 21, R. 92, it 
becomes absolute whero no application is 
made under Rr. 89. 90 or 91, Civil P. C. 
1908, or where such application is made 
and disallowed The rules in question do 
not provide for the exercise of a right of 
Ipre-ornptioo. 

There is a very limited recognition of 
the right of pre emption in B. 88, and if 
any further recognition had been intended, 
it would have been expressly provided. 
Having regard bo the course of the deci¬ 
sions and the importance of the right of 
pre-emption in Northern India, I can 
only infer that the omission to make each 
provision was deliberate. In Manchester 
Skip Canal Company v. Manchester 
Racecourse Company (12) it was con¬ 
tended on the one side and not denied on 
the other that a right of pre-emption was 
quite incompa^.ib!o with a sale by auc¬ 
tion. In these circumstances we arebonnd, 

in my opinion, even at this late stage to 
uphold the objection taken and to answer 
the question in the negative. 

Sadaeiva Ayyar. J —I entirely agree 
and have nothing to add. 

Spencer, J.““I also agree. 

S.N./r.k. Reference answered. 
_ in the negative. 

(11) 119051 37 All. 670. 

(12) HMD 2 Cb. 87=70 L.J. Oh. 468. 
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Wallis, C. T. and Kumaraswami 
Sastri, j. 

Vmjanampati Pedn Venkanna and 
a«o//icr—Defendants—Appellants. 

V. 

Vadlamaiinati Sreruivnsa Deekshotulu 
—Plaintiff—Respondent. 

Second Appeal No. .*39 of 1916. Deci 
ded on 2Hth August 1917. against the 
aecree of Dist. Guntur, in Anneal 

Sujfc No. 8 of 1915. 

^Hiadu Law-Dfibls—Father—Debt incur 

red by father before partition and renewed 
after partition without authority of son— 
Son ie not liable. 

Under the Hindu law a son is not after aboua 
fide partition liable to be proeeedid against in 
re.spect of a .dmplc rerson.il debt incurred by the 
father_before partition and rerewed after liarti* 
tiou witbi'Ut nuy aulhoritv fr'm iLe sou- (Case- 
laiv discussed), .^ii /. C. qM; fP. C.) Rrnl 
Per Kumaraurami Saslri, J.-Tho 'rnle of 
Hindu Uw as to the extent of the son's pious 
obligati- n to pav tl'C debts of his fatlur is cir- 

cuuisciib.d by the possetsioii cf assets or joint 
fan-ily property ai-d does not attach (o tho son's 
self acrpiisitions. So far as tho cr-.‘ditor of the 
Uii-r is concernet. all tint he can do is to 
avail himself of any reniKly that miy bo opon 
to the fatner and u work it out cither by suitor 
ID execution proceedings, and if the father has 
lost his power of dealing with tho son’s interests 
o«ing to a bom fide partition between them the 
creditor can be in no belter position tPll78 (i 1 2] 

M. 0. Parlhasaratliy Aiyangar—for 
Appellants. 

A. Krishnaswami Aiayr for V. Rama, 
doss —for Respondent. 

Wallis, C. J.—The question in this 
second appeal ij whether a son can be 
made liable, during hie father's life 
time, as held by the District Judge, on 
a promissory-note executed by his father 
after partion in renewal of a note exe¬ 
cuted by the father before partition. 
One of the contentions raised by Mr 
Partbasarathy for the appellant is that 
sjnee the recent decision of the Judicial 
Committee in Saku Ram Chandra v, 
Bhup Singh (l), payment of the father’s 
debts cannot be enforced by suits against 
the sons during the father's life-time, 
ihis 19 a most important question be- 
cause, if the contention is right, the re- 
cent decision involves the overmling of 
what baa long been treated in this and 
other High Courts as a settled role of 
everyday application, and it is. therefore 
incumbent upon us to statisfy overeelves 
that this result is really involved in the 
recent decision. 

(1) A. I. B, 1917 P. 0.61. ^ 
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Now there are two distinct and closely 
conriecbel things, one, the father’s jjower 
to l)in<l the sons’ shares by alienatioos 
during his life-time for debts not iacur- 
re'l for necessary purpose and not tainted 
with immorality, and the other the cre¬ 
ditor’s remedies by suit in respect of such 
debts against the sons’ shares; and this 
distinction is observed in the well-known 
passage of Tjord llobhouse’s judgment in 
Nnnomi Babuasin v. 3Iodhu7i Mohun 

(2), which is quoted in the recent deci¬ 
sion. That decision relates to the first 
question, viz., whether the father’s 
power of alienation to satisfy the class 
of debts already mentioned couM only be 
exorcised whero debt was antecedent 
or extended to alienations for present 
de’nts as well, and does not of itself 
affect vho other question as to the extent 
of tl )0 creditors’ remedies by suit against 
tdie sons’ shares. It is said, liowever 
tiaab tUe reasoning of the judgment is in¬ 
consistent with the Indian rulings as to 
the credirors’ remedies aginst the son 
during the father’s life-time, and the 
passage on which most realiance is placed 
is as follows: 

"While t'bo father, however remains in life, 
the attempt to affect tho sons’ and grandsons’ 
shares in the property in respect merely of their 
pions obligation to pay of! their father’s debts, 
and not in respect of the debt having been truly 
incurred for the interest of the estate itself, 
whicli they with tlieir father jointly own, must 
fail; and the simplest of all reasons may be 
assisned for tliis, namely, that before the father’s 
death he may pay of! the'dobt, or after bis de.ath 
there may be amnle personal estate belonging to 
the father himself out of which the debt may be 
discharged. In short, responsibility to meet tho 
father’s debts is one thing, and the validity of a 
mortgago over the joint estate is quite another 
thing.” 

Now it may be said that the reasoning 
in this passage applies equally whether 
the debt for which the alienation is made 
by tho father is au antecedent debt or a 
present debt and that it involves adepar- 
ture from the decisions in Girdharre 
Lall V. Kajitoo Lull (3), Biiraj Bunsi 
Koer V, Sheo Persad Singh (4), Nanomi 
Bahuasin v. 'Modhan Mohun (2) and 
other decision of their Ijordships in 
which the father’s right to alienate for 
antecedent debts was rested on the pious 
obligations of the sons to pay them, 
yheir Tjordships. however considered 

(2) (lfl861 13 Cal. 21=1.3 I. A. 1=4 Sar. 682 

(P. 0.). 

(3) [18361 1 I A. 321=22 W. R. 56=3 Sar. 

380 (P. C.). 

(4) [18801 5 Cat. U8=6 I. A; 88 (P. 0.) . 


that the rule as to alienations fjr an 
antecedent debt was too firmly establish. 

ed to be disturbed, and treated it as an 

exception from a general and sound 
principle not to be extended and to be 
very carefully guarded. They proceeded 
to say that much, if not all, the law 
upon the subject had arisen from the 
necessity of protecting the rights of 
third persons, say the purchasers of the 
property who have taken their title for 
onerous considoration and in good faith, 
and quoted with approval a passage from 
the judgment of Sir John Stanley, C. J., 
which thus interpreted the observations 
in Siiraj Bunsi Koer v. Sheo Persad 
Si7igh (4). They then set out the well- 
known passage from Lord Hobhouses' 
judgment in Nanomi Babuasin v. Afod- 
hun Mohun (2), which contains tbeex- 
press statement that the sons caunot 
set up their rights against the remedies 
of tho creditors for debts not tainted 
with immorality, and observed that 
it lent no countenance to the idea that 
the joint family estate could be effectively 
sold or charged except where the sale 
or charge had been made in order to 
discharge an obligation not only antece- 
dently incurred, but incurred wholly 
apart from the ownership of the joint 
estate or the security afforded or 
supposed to be available by such joint 


)tate. 

It is important to note that their 
lordships, perhaps advisedly, did no 
ly here that the joint family estate can- 
ot he sold by the Court in satisfaction 
f an antecedent debt, or comment on 
le very general words as to the 0 Xfc 0 ° 
f the creditor’s remedies to 
luch importance has been attache 
11 the Courts in India. They 
jrved that they had set forth the i 
0 the exception, because they . 

aide to the settlement of the coo 
uthority in India on the suhieeb o 

sdent debt: and after 

ases in which the. conflict aros 

gain adopted as the true rule t .• 

;^ent of Sir John Stanley as to 

y the father* for an of 

'here is no reference to the 
he creditor’s right by smt to , 
ori’s interest to sale for ^ an « 
ebt. or to the Indian dwiaions 

hat right; and " 

hese deoisioris which , jjgr de- 

uthority of their Lordships earns 
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'Oisions should now be overruled becauso, 
itissaid,6he reasoning in tho recent 
iudgment is in favour of allowing the 
sons to resist a sile of their shares. As 
to this. Lord Halsbury’s well known ol). 
sorvations iu Quinn v. Leathern (5), that 
a case is only an authority for what it 
decides, and not for every proposition 
that may seem to follow logically from 
it, appears to me to apply with special 
■force. That the Indian Courts have in¬ 
terpreted the earlier decisions ending 
with Nanomi Babiiasin v. MotUiun il/o. 

(2), in which last case it is stated that 
the SODS cannot sat up their rights against 
the creditor’s remedies for their debts if 
not tainted with immorality, as authori¬ 
sing suits for such debts against the son 
as well as the father may be seen, as re- 
gards Calcutta, from the Full Bench de¬ 
cision in Lehmun Dass v. GiridhurChow- 
dhry (G) and the judgment of Mookerjee 
and Holmwood, JJ , in Kishen Pershnd 
Ckoivdlirij v,Tipan Pcrshad Sinijh(7}, 
where the other decisions are dealt with. 
The point was expressly decided in Jaga. 
bhai Laluhhai v. Vijbukandas Jagjivan- 
■das (3), after the decisions in Nanomi 
Babuasin v. Modhun Mohun{2), and that 
decision is followed in Umed Ilnthising 
V. Goman Bhaiji (9). 

In Allahabad there is an express deci¬ 
sion of a Full Bench in Karan Singh v. 
Bhup Singh {iO),&nA this decision to 
which Sir John Stanley, C. J., was a 

I 

party was referred to by him in his judg¬ 
ment in Chandra Deo Singh v. iilata 
Prasad (11). which is repeatedly refer¬ 
red to with approval by their Lordships 
in the recent case. As regards our own 
Court, the case is, if anything, stronger, 
because it has expressly based the credi¬ 
tor’s right to bring to sale the sons' 
shares for an antecedent debt on the 
father’s right to sell the sons' shares for 
sQoh a debt, a right which is expressly 
recognized. In the leading case in Pon- 
nappa Pillai v. Pappuvaytjangar (12), 
which overruled the earlier decisions of 
this Court in deference toCmd/mree Lall 
V. Khantoo Lall (3) and Suraj Ban$i 
Koer V. Sheo Pertad Singh (4), Sir Char- 

(5) (19011 A. 0. 495. 

(0 II8S01 5 Cal. 886. 

(7 [19071 H Oal. 735. 

(8 [18871 11 Bom. 37. 

(9 [16961 20 Bom. 885. 

(10 [19041 27 All. 16. 

•fll) [19091 81 AU. 176=11. 0. 479. 

02) [1882] 4 Mad. 1. 
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les Turner, C. J., in a judgment approved 
by the Privy Council in MiUtat/an Chelly 
V. Zamindar of Sivagiri Vira Pandia 
Chinnalaml'iiir observed at p. G4 
that when it is tlecidod that (or the dis¬ 
charge of del)ts other than debts incurred 
for immoral purposes, a father can make 
a valid alienation of ancestral [troperty 
so as to bind his sons’ interest, it is a co¬ 
rollary that tho interest of the sons as 
well as of the father may ho attached and 
sold in execution for such a debt. Again 
in ths Full Bench decision in llamasami 
Nadan v. Ulnganatha Goiuidan (14), 
which has been treated till now as finally 
settling the question in this Presidency, 
Shephard, OR'g. C J., observed at p. (>i: 

"Siace 1871, tbc decibious of the Judicial Com¬ 
mittee are consistent in bolding that as'tlio 
sou’s liability ma.v be enforced through the me¬ 
dium of a sale of tbc unccstra) property executed 
by tho father, so it may he enforced by » 
sale in execution of a decree against the father 
and that in neither case can the sou recover tho 
property except by proving that the debts were 
of a kind for which bo would not be liable. " 

Benson, J., also proceeded on tho 
authority of the Privy Council decision. 
Suhramania Aiyar, J,, went somewhat 
further, and held in an elaborate judg¬ 
ment that under Hindu law a son was 
liable for his father’s debts even in the 
latter’s life-time, a conclusion which is 
perhaps hardly reconcilable with the recent 
decision of their Lordships. This Court 
has adhered to the view of Turner, C. J., 
and has held in a series of cases that, as 
the eiTect of partition is to put an end to 
the father’s right to sell the son’s share 
for an antecedent debt, it also puts an 
end to the creditor's right to bring the 
son's share to sale during his life-time, at 
any rate where the partition has not 
been effected to defeat and delay credi¬ 
tors, Krishnasami Konan v, Ramasami 
Ayyar (15), Rathna Naidu v. Aiyana- 
chariar (16) and Devagupatapu Karnes- 
luaramma v. Vadaddi Venkatasubba 
Rao (17). 

In these circumstances, and as it ap¬ 
pears to me that the creditor’s right to 
bring the sons’ shares to sale for an an- 
tecedent debt and the long line of deci¬ 
sions which support it were not considered 
b y their Lordships in the recent case 

(13) [18831 6 Mad. 1=9 I. A. 128 (P. C.) 

(14) [1899] 22 Mad. 49. 

(15 [18991 22 Mad. 619. 

(16 [1908118 M. L. J. 699. 

(17 A. I. B. 1914 Msd. 826=38Mad. 1120=24 
1.0. 474. 
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rulii-,^ I hem, and that, if woaro to denart 
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froi': vh:.t h:!s been the settled law of 
this and other High Courts for so many 
y 0 a*-s, it should he in deference to a 
clear expression of their Lordships’ 
Opinion with roferenco to this particular 
queaiiun, and not on any inference from 
the reasons given by their Lordships in 
settling a conflict in the Indian Courts 
on another point. ’While we overrule 
Mr. Parthasarathi’s first contention, he 
is entitled, as appears from what I have 
already said, to succeed on fclie ground 
that the suit was filed by the creditor 
after i)artibion, to say nothing of the 
further ground that the father had no 
authority from the son to renew the note 
after partition. The appeal is allowed, 
and the decree of the District Munsif 

restore 1 with costs here'and in the lower 
appellate Court. 

Kumaraswami Sastri, J.—I have 
had the advantage of reading the judg- 
ment of my Lord and agree iu holding 
that the second should appeal be al- 
lovvod. not on the broad question raised 
by Mr. Tarthasarathy Aiyangar as to 
the non-hability of a son to pay his 
father s dobts during tho father’s lifetime, 
a conclusion which, according to appel.' 
lants counsel, is the logial result of the 
recent decision of their Lordships of the 

Privy Council in Saha Bam Chandra v. 
Bhup Sz7i(j]i ( 1 ), but on the narrower one 

that son 13 not after partition liable to 

be proceeded against in respect of a 
Simple personal debt incurred by the 
father before partition, whatever his 
rights may have been if they had con- 
tinued joint. 

It has been contended by Mr. Krishna- 
swami Aiyar, that the pious duty which 
lay on the son to discharge his father’s 
debts 13 under Hindu law irrespective of 
the possession of any assets or joint 
family properties and that consequently 
1 C 19 unaffected by any partition and 
attaches so long at least as there is any 
property, which was once joint property, 
in existence in the son’s hands, the 
change m the character of the property 
created hy the partition being unaffected 
by an obligation which arose irrespective 
of the possession of any assets. 

I j y . » , may be the strict rule of 

Hindu law as to the extent of the pious 
obligation, it has been now well settled 

jthat It IS circumscribed by tbe-possession 


of assets or joint family property and^ 
that It does not attach to the son's self 
acquisitions, bo far as the creditor of 
Che father IS concerned, all that he canl 
do. is to avail himself of any remedyi 
that may be open to the father and work! 
It out either by suit or in execution pro-' 
ceedings and if the father has lost his^ 
power of dealing with the son’s interest 
owing to a bona fide partition between 
them, the creditor can be in no better, 
position. ^ The effect of a bona fide parti-' 
tion is prima facie to secure to each of 
the parties absolute control over the 
properties that fall to his share unfettered), 
by any liabilities which at the date are 
not charged upon them. The personal 
debts of each member are payable only out 
of his share and the transaction is one in 
the nature of conveyance by one party 
to the other of the property that falls to 
him. There is nothing in Hindu law 
to prevent a father from taking certainj 
properties absolutely or receiving oer-* 
tain benefits and releasing the son from 
the duty cast upon him by Hindu Law 
to pay his debts and so long as the trans¬ 
action is bona fide, a simple creditor 
can have no right to object to a transac¬ 
tion which both the father and son were 
competent to enter into. 

In Krishnasami Eonan v. Bamasami 
Ayyar (15) it was held that after a bona 
fide partition between a father and son 
it was net open to the creditor, at least 
during tho father’s life-time, to proceed 
in execution against the son's share in 
respect of a decree obtained against the- 
father. In Rathna Naidu v. Aiyiina- 
ckariar (16) it was held, following the 
above case, that a Hindu father had no 
power to mortgage the share got by the 
son on partition, even though the mort¬ 
gage was in respect of a debt that was 
contracted before partition. ^laDevagup- 
tapti Kameswaramma v. Vadaddi Fen- 
katasubba Bao (17) Wallis, C. J.. 
reviewing the authorities, followed the 
decision in ErisJmasami Konan v. 
sami Azjijar (15) and held that a ere 
ditor had no right to proceed agams 
the son’s properties. With referent to* 
Ramachandra Padayachi v. Kondayyf 
Chetti (18), cited by the respondent 9- 
vakil, it is distinguishable, as the de 8 
sued on arose of a joint family 

carried on by the father and son beer 

partition and the the 

{18} [1901] 24 Mad. 555. 
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rested, not merely on Jiig pious oldiga- 
tion to pay a debt incurred without any 
family necessity or for the family benefit, 
hut on contract, every member being 
liable on the contract entered into in 
respect of a joint family trade at least 
to the extent of the joint family, assets, 
as the profits of the trade would in the 
ordinary course be shared by all the 
members. 

In the case of renewal by the father 
alone after partition of a note executed 
before partition, thecase is much stronger 
as I can see no equity in allowing a Hindu 
father to renew and keep alive a debt 
(increased by the addition of interest 
and principle at each renewal), so as to 
throw upeu the son the duty of paying 
it out of properties that fall to his share. 
The renew’ed note must, in my opinion, 
be treated as a new obligation incurred 
after partition. It bas been argufd that 
in the present case tiie creditor took the 
note witliout notice of the partition. I 
do not think this will make any difference 
so far as the son 3 rights are concerned. 
The pious duty creates no charge on the 
son s share prior to paitition, the pre- 
earned agencyoftbofather ceases on parti, 
tiou and as the creditor can only work 
out the father’s rights at the date of the 
suit, he can have no right if that is lost 
owing to a bona fide partition. 

Turning to the broader question raised, 

I do not think that we can in effect 
overrule a series of decisions and disturb 
the settled state of the law, mainly 
based on the previous decisions of the 
Privy Council, without some more de. 
finite pronouncement of their Lordships 
in a case in which the question is directly 
raised. In Snhu Hdtn ChdndTa v. Bhup 
Stwplt (1) their Lordships of the Privy 
Council, while upholding the father’s 
power of alienation either by an ab. 
solute sale or a mortgage of joint- pro. 
perty in order to satisfy ,an antecedent 
debt meet the contention that so long 
as there is a pious duty the distinction 
between antecedent and coDtemporaaeoDs 
debts is immaterial, with the following 
remarks; 

While the father however remains in life, 
the attempt to affect the sons’ and giandsons’ 
shares in the properly in respect merely of their 
pious obligation to pay off their father's debts 
and not in respect of the debt having been truly 
incurred for the iutereit of the estate itself, 
which they with their father joiolly own, must 
fail; and the simplest of all reasons may be as* 


signed for tlilo, n.^rndy, tltil beforr the falbor’s 
death ho ni.ny pay ort Hi-' debt, or after bis dtatb 
there may bo amplo tfi.sonal eslalo belotpging 
to the father hinl^olf out cf \vhicli the debt may 
bo discharged.” 

Ifc has been argued that this involves 
two propositions: namely, (l) that the 
pious obligation does not arise till the 
death of the father; and (2) that it isdebt 

only enforceable to the extent of the debt 

which cannot I 0 met out of the {lortion of 
theshareorassets of the fatlier. Pushed to 
its logical conclusion the observations 
above cited do not doubt, w hile pre- 
serving (1) to the father the right to 
deal with bis son’s shares by saleor mort¬ 
gage 60 long as It is for tlie purpose of 
discharging an antecedent debt; (2) to 
a mortgagee for an antecedent debt the 
right to proceed against tlie sons' share; 
and (3) to a purchaser to whom property 
is sold to satisfy an antecedent debt the 
riglit over the entire profierty including 
the sens’ share negative the right cf a 
simple creditor or a transferee nob for an 
antecedent debt to proceed against the 
sons' share during the life-time of the 
father or, in other words, subordinate the 
rights of the creditor of the father whose 
debt is not for the family benefit to the 
Mitakshara rights of the sons in respect 
of their undivided share aud puts him 
qua such debts in the same position as if 
he was the creditor of any other member 
of a joint Mitakshara family, The result 
is to overrule a series of decisions, re¬ 
ferred by the Chief Justice in his judg- 
ment.ofthis aud the other High Courts 
extending over several years and to restore 
the state of the law in this Presidency bo 
vvhat it was before the Full Pencil deci- 
sion in Ponnappa Pillai v. Pappuvau. 
yangar {12). 

I do not think that we can do this 
without a further pronouncement by 
their Lordships as to the effect of their 
observations on the cases relating to the 
creditor’s remedies during the lifetime 0 / 
the fflthsr. It be6n settled by a series 
of decisions commencing from Ponnappa 
Pillai V. Pappuvayyangar (12), on the 
authority of the decisions of the Privy 
Council in Girdharee Ball v. Kanioo 
Lull (3) and Nanomi Babuasin v 
Modhun Mohun (2), that a creditor of the 
father w’hosedebt has not been incurred 
for an illegal or immoral purpose can, in 
execution of his decree against the father 
bring to sale the interest both of the 
father and bis sons in joint family pro. 
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perty and that it is open to the creditor 
to join tlio father and sons in a suit and 
obtain a decree declaring the liability of 
the interests of the sons in the joint 
I'roperty to satisfy the debt, the only 
defence open to the sons being that the 
debt was contracted for illegalor innr.oral 
]>urposes. The raito decidendi was that 
as the father had power to dispose of his 
sons' share to satisfy a debt neither illegal 
nor immoral, the creditor had the right 
to sell in execution what the father could 
have done hy alienations inter vivos. 
Nothing can ho clearer than the observa¬ 
tion in Naiiomi Babuasin v. Modhun 
Mohun (2), to the effect that the sons 
cannot set up their rights against the 
creditor’s remedies for their father’s 
debts if not tainted with immorality. 

■While the decisions recognized aliena¬ 
tions for antecedent debts on a different 
category and denied the power of the 
father to sell or mortgage joint family 
properties except for an antecedent debt 
and excluded the loan secured by a mort¬ 
gage or the purchase money got from the 
vendee from the category of antecedent 
debts, the result of the ruling of the 
Privy Council in Nanomi Babmsin's 
case (2), as understood by all the Courts, 
was simply to alter the form of the 
creditor’s remedy. He was entitled to 
treat the balance due on his mortgage 
after selling the father’sshare as a simple 
debt due by the father and so liable to be 
paid by the sons by reason of their pious 
duty. It was similarly open to him in 
oases of sales to sue the father as for 
failure of consideration in case the sons 
succeeded on getting their share excluded 
from liability and to proceed against the 
sons for the damages payable by their 
father who sold more than he was en- 
titled to. In the case of simple debts or 
suits on the personal covenant to pay by 
the father* in mortgages, the sons were 
held to have no defence to the suit unless 
they showed that the debt was illegal 
or immoral, no question of antecedent 
debt arising on a suit to recover a simple 
debt. The following observations in 
Surja Prasadv. Gulah Ghand{l9), where 
the debt secured was on the one hand not 
antecedent and on the other not illegal 
or immoral, indicate the position of the 

parties in such oases ; 

“The plainfifl seeks to enforce the mortgage 
security in this case, and he is bound to show 


that the mortgage is binding upon the defendant. 
Having regard to the rulings both of the Privy 
Council and this Court, he could do so by show* 
ing that the debts for which the mortgage was 
given were 'antecedent debts,’ that is to say, 
antecedent to the trausiction in question, but we 
.arc unable to find upon the evidence such as it is 
that this was so. If then the mortgaged not bind¬ 
ing upon the defendant, the question is whether 
the plaintiff is entitled to a decree declaring that 
the money covered by the bond may be realized 
out of the whole of the ancestral estate, the debt 
not being proved to have been incurred lor im¬ 
moral or illegal purposes, and it being antecedent 
to the suit. If the plaintiff bad brought his suit 
within six years from the time when the bond 
fell due, there could be no doubt that he would 
be entitled to the relief which was declared as 
the proper relief to be granted to a party in the 
position of tbe plaintiS in the case of Luchmun 
Dass V, Gridhiir Choivdhry (6), decided by a 
Full Bench of this Court and in the case of 
Ehalilul Bahinan v. Gobind Pershad (20)." 

These observations.have to be borne in 
mind when we have to consider the re¬ 
mark of the Privy Council in Sahu Ram 
Chandra v. Bhup Singh (l), to the effect 
*that except under the mortgage all 
other remedies have long ago disap- 


ed.” 

I Sahu Ram Chandra v. Bhup Stngh 
the question directly before their 
Iships was whether a mortgage for 
ntecedent debt was binding on the 
, and this question was answerw m 
affirmative, and so far the JecisioQ 
irmed the view taken in all the High 

rts. The decision in 

V. Modhun Mohun i2), which baa 
1 treated by Courts io^ India as 
s for allowing the creditor to . 

, in their father's lifetime for thei 

er’s debt, on the ground 

tied to do by suit and 

lings thereunder what 

a have done of his owe vd t.oo, 

igh referred to by their liordship 

Wishing the sons'liability or 
,3 or alienations created o pay off 

pie creditor as Gourls The 

son was not unget 

gation but one the lit® 

ain circumstances to the 

he father, were not broug^- 




(19) [1900] 27 Cal. 762. 
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notice o( their Lordships. The passage 
in their judgment to the elToct that the 

case was free from complications, bocauso 

except under tho mortgage all other remedies 
have long ago disappeared, and the appellants 
rear it up and claim under it now, there bcin^ 
no irglit iu thorn to invoke the doctrine of the 
pious obligation to discharge the debt incurred 
by Bhup Singh, because that debt as such can* 
not be successfully sued for,'* 

indicates that their Lordships had in 
view the cases where a suit ontbedebt 
evidenced by a mortgage not illegal or 
immoral would lie against tbe sons even 
though the mortgage was not for an an¬ 
tecedent debt: Prasad v. Golab 

Ckand (ly) and other cases. If there 
was no pious obligation at all during the 
father’s lifetime and the father was in 
the position of any other coparcener, it 
is dilHcult to see how any suit would lie 
against the sous except for debts incur¬ 
red for necessary family purposes and it 
would be perfectly immaterial to the sons 
whether the debt is barrel or nob. In 
Sripat Shigk v. Prodijot Kumar (21), 
where their Lordships had to consider 
the ellect of a sale of joint family proper- 
ties in execution of the decree obtained 
on a simple debt incurred by the father 
alone they observe: 

'■ The grounds for that action were these; The 
property in question was joint property, govern¬ 
ed by the Mitaksbara law Uy that law a judg¬ 
ment against the father of the family cannot be 
executed against tbe whole oi tbe Mitakshara 
property, if the debt in icspcct of which the 
ju igmentbas been obtained was a debt incur¬ 
red for illegal or immoral purposes. In every 
other event it isopeii to the execution creditor to 
sell the wholo of the estate iu satisfaction of the 
judgment obtained against tbe father alone.” 

They also observe that the creditor had 
the undoubted right to bring the pro¬ 
perty to sale except where the sons show 
that the debt was illegal or immoral. 
While I am not prepared to hold that 
thedetision in Sahii Bam Chandra v. 
Bhup Si7igli (i), must be taken to over¬ 
rule by implication the whole current 
of authorities duriog the past 35 years 
and to restore thestate of tlie law to what 
it was prior to the year 1881, I am of 
opinion that the decision makes it clear 
that it is the primary duty of the father 
to pay debts incurred by him not for any 
family necessity but for his own pur¬ 
poses and that the pious duty of the son 
only arises when tbe assets of the father 
are insuflicient, assuming that it arises 

(21) A. 1, R. 1910 P. 0. 220=44 I. A, 1=44 Cal. 

624=39 I. C. 262 (P.O.). 
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at all duriog the life time of the father. 
In other words, the pious duty is limited 
to the deljts which the father is unable 
to satisfy out of his share or his self- 
acquired properties. This limitation in¬ 
troduced by the Privy Council is, if I 
may say so with respect, entirely in 
accordance with Hindu Smrithis and 
safeguards the spiritual interest of the 
father and the temporal interests of his 
BODS. According to the notions of 
Smrithi writers it is regarded as sinful to 
remain in debt and a debtor's salvation 
is deeply imperilled if he dies indebted. 

According to Vrihaspati a person who 
does not re-pay his debt : 

"will be bora ia his creditor’s house as a slavn 
or servant or woman or a qiiadrniied. 

According to other writers a person 
dying in debt goes to hell. A duty is 
therefore cast upon every person to 
discharge debts incurrred by him. The 
liability of the son to come to the help 
of his father is only stated to arise when 
the father is owing to misfortune unable 
to pay his debts. Yagnavalkya says: 

‘if a fatlier has gone abroad or died oi been 
subdued by c.alamitr, bis debts shall be paid by 
his sons .ind grandsons, on their denial the 
creditor must prove the debt by witness." 

Chapter 2, Sloka 51. Vigoaneswara in 
the Mitakshara commenting on the sloha 
observes; 

"if tbe father not having paid the debt due has 
died or has gone to a distant country or is 
overpowered by incurable disca.'o etc., theu 
tbe debts contracted bv him must be paid by his 
son or graudson even in the absence of the 
father’s property. Thereon this is the order- on 
the father’s default it is the sou, on the sou's 
default it is the graudson (whos hould pay). 
Therefore, by a son born giving uphisself-intorest 
should the father be carefully released from 
debt so that he may not go ti ^iiell. 

In the Smriti Ohandrika reference is 
made to the sloka of Kabyayana to the 
effect that ; 

"even though the father be living, if he is 
afflicted by disease or has gone to sojourn away 
from his own country, the debt contracted by 
the father should be paid by the eons after the 
20tb year," 

and 80 the text of Vrihaspathi that : 

"even when tbe father is alive if he be afflicted 
with disease such as consumption, leprosy or if 
be bo born a blind person, then the eons should 
pay the debt when it has been proved." 

The lawgivers, while casting on the son 
to pay tbe debts which tbe father was 
owing to misfortune unable to pay, also 
enjoin the father not to get into debt as 
he thereby becomes "an enemy to bis 
son." It is clear that whatever may be 
the pious duty of the son after tbe 
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father’s death, tho dutv 

« A A • M 


- .-in tho father’s 

lifo-t.me isonly to pay it the father is 
unable to do so. 

To this exteut T think Courts can safely 
safe:;tjarl the interests of the sons in 
respect of a liability based simply on 
their pjous duty. Any further extension 
ot thg i^^rnunity of the son cannot. I 
^hink._ be made in the state of the au- 
thonties as they stand at present. Till 
the decision in Girdharee Lall v 
J^nntoo^ Lall (3). the vio.v taken by 
Courts m this Presidency was that the 
son was not during his father’s lifo-time 
>al)!G under any circumstances to nay 
Ins fathers personal debts. The con- 
tiary view has been taken since 1881 

when the majority of the Judges in the 

full bench lu Ponnappa PUlai v. Pap. 
mvayuanrjar (12) followed what they 
tliouglit to be the obvious result of the 
decision in Girdharee LalVs case (3). I 
think a clear pronouncement of their 
■ iordshipsof the Privy Council reversing 
the whole current of decisions of all the 
Ibgh Courts and restoring the state of 

Uio law as it stood before the decision in 
nn laiee Lall s case (3) is necessary 

before we can push certain observations 

of thoir bordships in case 

b to what it is contended is their 
logical conclusion. The power given to 
cieditorto work out the rights which 
a Hindu father has to require his son to 
pay his debts has its foundation, not on 

any Hindu Law texts (attachment, and 
hale in execution of decrees being un- 
known to the text writers), but on 
piinciplesof modern jurisprudence. The 
question in these cases is to quote the 

hnfn N r^akshman 

n^^la Nai/c V. Ra7nnhandra Dada Naik 

notso much whother an admitted priDciola of 
Hindu Law shall be carried out to its apparently 

logio.lc.ou.equoncea. as what are ho Tmits of 

I agree that the appeal should be 

this and the lower 
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Wallis, c. J. and Kdmabasvstaw 

Sastri, j. * 

p/-’ Pfarayana PiUai— 

Plaintiff—Appellant. 


V. 


allowed with costs in 
courts. 

S.N./r.K. 


Appeal allowed. 


(22) tl.330] 5 Bom. 48=7 l”\. 181 {P.C.). 


y. Ponnuswami Nadar and other,- 
Defendants Respondents 

of qnh T 1917, against decree 

of Sub-Judge. Kumbakonam, in Original 
Suit No. 44 of 1912. anginal 

and 15 Suspension of trustee by TeoiDle 

of ^ constituted under Act 20 

of 1803 has the power of suspending or diarniw- 

log temple trustees for sufficient cause, but the 

An order of suspension therefore passed on tbs 

to them'f ‘ ® on papers sent 

^ and ultra vires, 

especially If there were diBsentients.tPllS3 Cl,2l 

(bj Religious Endowments Act (1863) 

of iuipensionultra 

But liability IS confined to members wbo are 
parlies to suspension. 

Where the order itself is oltra vires, it is not 
open to tho defendants in a suit for damages for 
wrongful suspension to plead sufficiency of 
grounds for their action: 21 Mad. 179 and 10 
J. C.548, Dist. [P1181C1] 

iemple Committe is liable in damages for tho 
wroDgful suspenosioQ ot dismissal of a trustes, 
out not as a corporate body. (p 1184 0 2] 

The liability is confined to the iodividoal 
members who wore parties to the EUspensioD or 
dismissal: Case-law discussed. (P llSd 0 ij 

S. Srinivasa Aiyangar, S. Muthiah 
Mudaliar and A. Krisknaswami Aiyar 
—for Appellant. 

T. Narasimha Aiyangar for T.Banga. 
chariar, and Gopalaswami Aiyangar — 
for Respondents. 

Judgment. —This is an appeal from a 
decree o: the Subordinate Judge of 
Kumbakonam, dismissing the suit brought 
by the plaintiff for a declaration that 
his suspension from the oflSce of temple 
trustee by the Kubakonam Davasthanam 
Committee was illegal and for damages. 
The decision as to the legality of the 
suspension depends mainly in this case 
on the question whether the procedure 
adopted by the Committee can be sup¬ 
ported. What happened was that, after 
the nlaintitf had been given notice of 
some or all of the charges against hini» 
defendant 2, a member of the Committee, 
drew up a report, Ex. B-l, and forwarded 
copies of it to the other members of the 
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Temple Committee, proposing that the 
plaintiff anti some other trustees should 
be suspeudocl until further orders. In it 
he stated that, though the subject had 
been for a long time before the meeting, 
it bad not beeu conoludod. 

'Tt is tbercf''re sent in circulation. I request 
that inste.iJ of writing 'niceling' in this you will 
write your opinion.’’ 

Defendants 1, 4 and 0 are proved to 
have assented to the course. Defendant 
5 died after suit and defendants 7, 8 and 

were not in ollice at the date of sus¬ 
pension. Defendant 3 on receipt of 
Jilx. B-1 sent an answer Ex. C, in which 
he stated; 

“It is not legal to take this step by circula¬ 
tion, much less by taking individual opiniou.s as 
you aro now doing. The procedure adopted is 
wrong from beginning to cud. I request you, 
thoroforo to call a meeting for the purpose.’’ 

Ignoring this request defendant 2 
wrote to the plaintiff the letter .A 1 in 
wliioh he stated that the plaintiff had 
bean suspended for the reasons sot forth 
In the accompanying procseding^s order 
and asked him to hand over charge to 
another of the trustees. The proceedings 
Ex. A l. recorded the opinion of the 
majority that the plaintiff should be 
suspended, and disclosed the fact that 
the matter hal boen dealt with in circu¬ 
lation. Now the Temple Committee are 
a statutory body to which the powers 
formerly exercised by the Idoard of 
Revenue under ilegn. 7 of 1^17 have 
iieen transferred as regirds certain tem¬ 
ples by the Religious Endowments .Act: 
and these powers, it may now bo taken 
as settled, include a power of suspending 
or dismissing the Temple Trustees for 
sufficient cause. It has, however been held 
that in exercising these powers they are 
to a largo extent in the position of a cor¬ 
poration and that their actions must be 
jtrielinthe same tests. Now it is well 
settled that the ordinary way for bodies 
in the position of a corporation to 
transact the business is at a meeting and 
assuming that it is open to them to 
transact some of the business in circula¬ 
tion, I think they have no such power as 
' regards matters such as suspension, or 
dismissal of free hold officers under their 
jsuperintendence, as to which their 
'Authority must be strictly construed. 
Rex V. Taylor (1), Rex v. Suffon (2), 
Thandavaraya Pillai v. Subbayyar f3), 

(1) U604J 3 Silk 281.. 

(2) imn 10 Mad. Ti¬ 
ls) 11900] 23 Mad. 483=10 M. L. J. 117 


Ponnombala Pillai v. Muthu Chettiar 
(4). Jilvoii if tlio matter could properly 
have been dealt with in circulation, that 
could only have been by consent of all 
the tnombers and anyone of them would 
liave liad the right to insist on the 
matter being dealt with at a meotng, as 
defendant 3 ondeavourol to do in this 
case. See the observations of i^age 
Wool.V. 0., \u Ihillowea V. Fertile {b), 
which were approved bv Sterling. J., 
Ill re Great Noriheni .'iait ami dhemical 
Works; Ex parte Kenncily (h). Here 
there was not even what is ordinarily 
known as circulation as defendant 2 
merely sent copies of his proposals to 
each of tlie other members and obtained 
their individual assents to his pro¬ 
posals. 

In tbesecircurastances we are clearly of 
opinion tliat the action of the Committee 
in suspending theplaintiff wasultravires. 

It is tlien said that we ouglit to iaquire 
whether there were validgroundsforsus- 
pending tlie plaintiff and if so, to dismiss 
the suit. Certain ob servations of Shep. 
hard J., in Seshadri Ayyangur v.Nata. 
raja Aiyar (7) wercreforred to, bub these 
observations appear to have been obiter 
ani no authority is cited. There are 
similar observations by Sundara Aiyar, J. 
in Seshadri Aiynngar v. Ranga Bhaltar 
(8). The case cited by him, Hex v. Gas- 
kin (9). is no authority that this is a 
good answer to a suit, as in that case the 
Court merely refused to issue the dis- 
cretiorury writ of mandamus and ob¬ 
serve I that 


ij-j ca-i-j has b»;n cilo3 to show that an assiza 
will not lie for such an o:Tice as the present, or 
that ho could not maintain an action for money 
bad and received during his suspension. 

Further the office with which Sundara 
Aiyar, .1., wasdealing was that of archaka 


and other ‘considerations may possibly 
apply to it. In Willis v. Gipps (lOJ the 
Privy Council recommended that an order 
of a motion made without due notice 
should be set aside, although they at the 
same time reported that there were suffi¬ 
cient grounds, for making this order.- We 
are therefore of opinion that it would 
not be a good answer to the present snit 
to a^Qw th^ there were sufficient grounds 

(4) 11916) .80 M. L. J. 619=^ r7a52. ’ 

(6) 118671 3 Eq. 520. 

(6) 118901 44 Ch. 1). 472, 

(7) 118)8 21 Mad 179 

(8) [1911 35 Mad. 6.81=10 I. 0. 618. 

(9) [1799 8 T. R. 209. 

(10) [1846 5 Moo, P. G. 879. 
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for su3p6nr]ingthe plaintiff. In this view 

it is unnecessary to consider the further 

objection that tho plaiubitf was removed 

witliout due notice, as we have held that 

the action was ultra vires 'on the other 
ground. 

As regards the liability of the defen¬ 
dants or some of them for damages there 
j^n 1)0 no doubt that the decision of a 
jBenoh of three Judges sitting on the Ori¬ 
ginal Side in Vijaya Uagava v. Secy, of 
State (H) is authority for the proposition 
[that a person in the enjoyment of a pub- 
lie olhco who is wrongfully removed is 
entitled to damages. InSeshadriAyyaiu 
gar V Nataraja Ayyaril), a trustee who 
was illegally suspended recovered Rupees 
1,000 a^^inst the Temple Committee; 
oouins, U. J., being influenced by the fact 

that tho committee were actuated by an 

indirect motive, the fact that the plain 
till was a Vadagalai. In Tlnmdavaraya 

I dial V. Suibayyar (3) the plaintiff re- 
covered damages before the District Mun- 
sif and to this extent the decree seems to 
have been reversed by the District Judge 
and tho plaintilf did nob appeal, As 

taub7^9)^'‘! 

^ *fc ^ ^ I fe 1 assumed 

thdfc (larniKes be lecoverefl from a 

Onim 'vrongful tlismissal. 

On the other hand, there does not seem 

to ho any .nstanee of an action of this 

in maintained 

Ln laud. In the oaseDari// v. Cosens 

( ), already cited the suggested remedies 

an action for money had and received to 
his use during the „eriod of suspension, 

foi wron»f*‘M °° “■'Poration 

foi wrongfn ly suspending him, and in 

Omod V. mson (14) it was thought well 

01 the removed officer to proceed by ac- 

t on for money had and received agLst 
his.successor. si*iu 8 o 

In Harman v. Tappenden (15). where 
leeman of the corporation was alleged 
to have been Ilagally removed from his 
ffice, it was held that an action did not 
e against individual corporators for acts 
erroneously done by them in their corpo 

G R i "rrs relied on by Kelly, 

«“*JLa 6 l who held 
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(12) 1868} 4 M. H. C. R. 112 

(13) 1787] 1 T. R. 552 

iW 1872] 5 H, L. 6.%. 

(15) [ISOl] 1 East. 555. 

(16) [1874] 9 Ex. 309. 


that for a tort committed by a corpora 
tion It could only be sued as a body.^ On 

heU thtt end Pigott, B. B., 

held that members of a Highway Board 

who exceeded their authority by ordering 

a trespass to the plaintiff's land were in 

div,dually liable. In Mill v. Eawker (17) 

Blackburn, J., the same case in the Ex 
chequar Chamber said that the question 

whether the corporators were liable was 
one of the considerable importance and 
great difficulty. Ifc would hesaid, require 
time for consideration and probably the 
decision would not be unanimous. Accor¬ 
dingly he declined to decide it at that 
stage, and it has not been decided since. 
It has however long previously been ruled 
by House of Lords in Ferguson v. Kin- 
noull [Earl of) (18) that, where the law 
imposes a duty on any person or body of 
persons and they fail or neglect to perform 
that duty, they are answerable in dama¬ 
ges to tliose whom their failureor neglect 
injures. 

The appeal was from Scotland, but the 
judgments proceeded on grounds common 
to the laws of England and Scotland as 
was expressly stated, and thus contain 
general expressions which are rather in 
favour ef extending the liability of indi¬ 
vidual corporators, at any rate to cases 
of excess of jurisdiction such as the pre¬ 
sent. It is also to be observed that it 
has been held by the Judicial Committee 
on appeal from India in Calder v. Halket 
(19) that even judicial acts, at any rate of 
inferior Courts, are actionable in the ab- 
senoe of statutory provisionif done wholly 
without jurisdiction. Ferguson v. Kin- 
noull {Earl of) (18) is also important be¬ 
cause it lays down that it is only corpo-| 
rators who are parties to the failure or 
neglect of duty who can be held answer- 
able in damages. It is also clear that 
S. 14, Religious Endowments Act con¬ 
templates that member of Temple Com*, 
mittees should be sued individually.io; 
cases under that section. On the whole 
ifc does nofc appear that fche Madras oases 
are opposed to any settled rule of Eng¬ 
lish Law or that there is sufficient reason 
for calling them in question. 

As regards damages, it is not shown 
that the plaintiff sustained any substan¬ 
tial damage by reason of the sus pension 

[18751 10 Ex. 92=44 L. J. Ex. 49. 

/V A. n 


(17) 

(18) 
(19) 


18421 9 01. P.251. « -/, o- 

1840] 3 Moo. P. 0. 28=13 B. B. l2-o0 K. 

R. 1. 
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tboagh it was of course, anDOying to 
have the suspension tom-tommed in the 
neighbourhood. On the whole we assess 
the damages at Rs. 50 and reverse the de. 
cIsioD of the lower Court and give the 
plaintiff a declaration that his suspension 
was illegal and a decree against defen¬ 
dants 1, 2, 4 and 0, who must be consi¬ 
dered as parties to the suspension, for 
Rs. 50 damages and for costs here and 
below calculated on that amount. 

S.N./r.k. Appeal allowed. 
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Wallis, C. J. and Sadasiva Aiyar, J. 

Sadasiva Clielhj —Defendant—Appel¬ 
lant. 

V. 

liongappa Rflioo-Plaintiff*—Respon¬ 
dent. 

Second Appeal No. 1994 of 191G. De. 
cided on 25th January I9l», against de- 
cree of Temporary Sub-Judge, Salem in 
Appeal Suit No. 250 of 1915. 

, (a)Tort-Nul«ance-Ojl mill close to dwell- 
house is nuisance. 

It is an actionable nuisance to erect an oil mill 
clOi3 to a (Irtclliu/,' house from which foul- 
smelliuR water is always discharged and unbear¬ 
able noise is produced which can be heard even 
at some distance (P 1185 C 21 

(b) Specific Relief Act (1 of 1877J, S. 54 
-Nuuance-Oil mill-Neighbour can sue for 
total prohibition of Working-Questions to 
D6 consioerea stated. 

The owner of the house adjoining the mill is 
entitled to ask for prohibition of tho working of 
the mill altogethei where the nuisance cannot 
be Abated. 

The Iocalit)’,tbo question whether the nuisaoco 
has been long in existence, whether the trade 
which cau.ses it is commonly carried on in that 
locality and other questions of a like nature 
have to be considered in deciding whether a 
particular business carried on by a neighbour Is 
an actionable nuisance, [P 1135 c 2] 

V. L. Ethirnj^toT Appellant. 

B. Sornaya —for Respondent. 

Sadasiva Aiyar, J.~The defendant 
is the appellant. He purchased a school¬ 
master’s house about a year before suit 
tho plaintiff ; house being next door to 
the house so purchased by the defendant. 
The defendant is an oil monger by caste 
and he set up an oil mill of the country 
pattern in the yard of his house. The 
noise of the mill caused by the turning 
of the machine drawn by the bullocks, 
the state of the ground trodden by the 
bullocks and the droppings of the bullocks 
created much nuisance. The District 
Munsif found (1) that the machine occu¬ 
pied the entire vacant space in the de- 


fandant's compound and that it has been, 
put up very near tho occupied portion of 
the plaintiff s house; (2)tliat tho machine 
was worked hy the dofondant both day 
and night, that tlio noise caused by the 
working of the machine was unliearahlo 
and prevented tliedefendant from attend¬ 
ing to his photographic work; (3) that 
the noise proceeding from the mill macliinc-' 
could bo heard at a distance of two fur-1 
longs: and (4) that black, dirty, foul-’ 
smelling water containing mos'iuitoes and 
worms was found in the defendant’s 
compound on account of the washing ol 
the nuts and of the cowdung stored in it, 
especially during the rainy season. In 
Pollock on Torts at p, 429, it is stated : 

A Quisaocc is not justified by showing that 
the trade or occupation causing the annoyance 
is, apart from the annoyance, an iunocent or 
laudable one. ‘Tiic buildinir of a lime-kiln is 
good and profitable; but if it be built so near 
a hou^c that when it burn-:, the smoko thereof 
outers into llichniso, .so that iime can dwell 
there, an action lies for it.' ‘A tan house is 
nece.ssary, for all men wear shoes; and ncvei- 
tbcless it may be pulled down if it be erected to 
the nuisance of another. In like manner of a 
glass house; and they ought to be erected iu 
places convenient for them.’” 

So of a fried lish shop: 

So it is an actionable nuisance to keep a pig- 
stye so near any neighbour's house as to make 
it unwholesome and unfit for habitation, though 
the keeping of swine may be needful for the sus¬ 
tenance of man." 

Then at p. 426 the learned author says; 

What amount of annoyanceor inconveuicuce 
will amount to a nuisance in point of law, can¬ 
not, by the nature of th® question, bo defined 
in prccUe terms. There should be a materia) 
interference with the ordinary comfort iind con¬ 
venience of life ...... the physicial comfort 

of human exislcnco.bv an ordinary and 

reasonable .standard.” 

The locality, the question whether the. 
nuisance had been longin existence, whe- 
ther the trade which causes it is commonly 
carried on in that locality and other ques-i’ 
tions of a like nature have, no doubt, to' 
be considered in deciding whether a parti-, 
cular businesaoarried on by a neighbour is- 
an actionable nuisance. All those thingsj 
have been kept in mind on, by the learned; 
District Munsif in arriving at his conclu- 
sion that the business of the defendant is 
an actionable nuisance for the abatement 
of which the plaintiff could sue. Thei 
District Munsif says: 

“It is not shown that the plaintill is living in 
the midst of oil mills." 

The portion of the suburb where other 
oil mills are situated seems to be far re- 
moved from the locality where the plains 
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till lives. The lower appellate Court has 
substantially.concurred in the findings of 
the District Munsif on the points already 
referred to. The lower Courts have also 
found that the nuisance cannot be abated 
otherwise than by prohibiting the work- 
ing of the oil mill, I would, therefore, 
dismiss the second appeal with costs. 

Wallis, C. J.—I do not think that 
there are sulficient grounds for interfering 
with the findings of the lower Courts that 
what has been done in the circumstances 
of the case amounts to a nuisance. I 
would dismiss the appeal with costs. 

s. N.' R,K. Appea I dism issed. 


A. I. R, 1919 Madras 1186 

Spencer and’Krishnan, JJ. 

Mnnikkain Pillai —Defendant—Appel¬ 
lant. 

V. 

liaihnasami Nadar andPlain- 
tiff—Respondents. 

Second Appeal No. 307 of 1917, Deci¬ 
ded on 21st Sei)tember 1917, against 
decree of Dist. Judge, Tanjore, in Appeal 
Suit No. 142 of 1916. 

(a)TrusU Act 0882), Ss. 47 and 48— 
delegation in regular course of business is 
proper—Acts by managing trustee in regular 
course of business consented to by other 
trustees are valid, 

Tlio (loli’gatinn by the trustees of an institu¬ 
tion to one among them.selves in the regular 
<30iir?o of business is not improper. (P HPG 0 2] 
the managing trustee has tho power to act 
for and on behalf of his co-trustees in the regular 
course of business and all acts so done by him, 
if not objected to by the other trustees, are valid' 

,,.rr , , „ IP 1180 0 2) 

» 1°) of Properly Act (1882), 

o. 106—Lessee in possession paying rent 
to lessor at monthly rate with latter's per¬ 
mission—Lease-deed invalid—He is still to 
be deemed monthly tenant. 

A lessee who is in possession of the demised 
property paying rent to the lessor at a raonthlv 
rate with the latter's permission, must be 
deemed to be a monthly tenant, though the 
lease deed executed by him is invalid for want 
0 registration. A monthly tenancy must be 
deemed to have been created between tho par¬ 
ties by oral agreement, accompanied by posses- 

IP 1187 011 

{€) Iransfer of Properly Act (1882), S.I06 
Lessee for long period can eject tenant by 
giving notice to quit. ^ 

A term’s lessee lor a long period is entitled to 
eject a tenant in occupation by giving a notice 
to quit under S. 106, the right of attornment 
necessarily carrying with it the right to oiect, 
Wordsle!/ Brewary Co. v. Halford, (1904) 90 L 
7 89. Po/f LP 1187 0 1.2)' 

p ' r Property Act (1882), S.106 

Kule of English law that person entitled 
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to immediate reversion is proper person to 
give notice to quit it applicable to India 

titled to the immediate reversion of the demised 
premises is the proper person to give the notice 
to quit 13 applicable to India and the provisions 
of the Transfer of Property Act are-not iacon- 
SJsteut with this rule, [p n87 0 2] 

(e) Transfer of Property Act (1882), S.106 

— transferee of any interest” includes 
lessee for long period. 

The words "transferee of any interest" in 
b. 109 include a term lessee for a long period, say 
of 20 years. LP 1187 0 2) 

Property Act (1882), S.105 

— Right to enjoy the properly.** 

A right to enjoy the property’ in S. 105 is an 
interest in the property. [P nn? 0 2) 

(g) Transfer of Property Act (1882).S.109 
All the rights" include right to eject 
previous lessee. 

The words all the rights in S. 109 include the 
right to recover possession by terminating the 
tenancy of a previous lessee by giving the neces¬ 
sary notice to quit. [P 1187 0 2) 

G. S. Bamachandra Aiyar—iot Ap¬ 
pellant. 

C. V. Ana7ithakrish7ia At'i/ar—forKes- 
pondents. 

Judgment. —Two points havo been 
raised before us by the appellant in this 
case: (l) that Ext. A, the muchilika 
given by the plaintiff, is not valid as it 
was agreed to only by one of the trnstees 
of the plaint temple and not by the 
other, (2) that the defendant has a 
monthly tenancy apart from the lease. 
Ext. II and that it has not been properly 
terminated, as the notice to guit given 
to him was not by his lessors or on their 
behalf but by the plaintiff himself and in 
his own name. 

On the first point we agree with the 
District Judge that the muchilika, Ex. 

A is valid and binding on the 
temple, as it was taken in accordance 
with the usual practice of the temple 
by the managing trustee in the names of 
both tho trustees. Though the ordinary 
rule is that when there are more trustees 
than one, all must join in the execution 
of the trust and that one trustee cannot 
delegate any of his duties to his w- 
trustee, yet the delegation in the regular 
course of business is nob improper. gCom- 
pare Ss. 47 and 48, Trusts Act, which 
state the principles though they do no 
apply to the present case. As it is shown 
that in the ordinary course ol 
the leases of the plaint temple property 
were arranged by the managing . 
on behalf of both the trustees, the mncjii- 
lika Ex. A executed in accordance vm 
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that praotice, tlio othor trustee not ob- 
jeobjng, must be held fco bo valid. 

Oo the second point, wo are imablo to 
agree with the District Judge that the 
defondan*; s position was that of a tenant 
at-will liable to beejected without notice. 
Hi 9 new lease Ex. II is no doubt in¬ 
valid, and therefore, it did not alter or 

affect his previously existing riglits, if 
any, m the property. It is shown that 

.1 A ^ in occupation of 

the plaint jiroperty for some rears before 

suit paying rent to the trustees at a 
monthly rate, though payment was made 
for convenience in a lump sum apparent¬ 
ly once a year, flo came in originally 
under a lease for ten years but as the 
lease deed was not registered, it was of 
no effect in creating a term lease in his 
.favour. S. 107. T. V. Act reiuiring a 
j^gistered instrument for the purpose. 
'13ut. as he continued in possession with 
the consent of the trustees paying rent 
at a monthly rate we. must presume tliat 
1 monthly tenancy was created between 
the_ parties by oral agreement accom¬ 
panied by possession. Under S. 106, T. 
P. :Vct, the presumption is, in the* ab 
scnce of a contract or local usage to the 
contrary, that the lease is from month 

to month, as this lease was not for agri¬ 
cultural or manufacturing purposes, be- 
ondant being thus a tenant from month 
to month, a proper notice to quit was 
certainly required to terminate his ton- 
ancy before^ be could he ejected. The 
notice given in the present case, though 
admitted to be otherwise proper, is 
argued to be invalid as it was not given 
by the lessors or on their b 0 bal^ The 
notice liore was given by the plaintiff in 
his own name. No Indian authorities 
have however been cited to us on the 
feint. 

The English law, as pointed out 
•y tho respondents’ vakil, is, that the 
person legally entitled bo the immediate 
reversion of and in the demised premises 
13 the proper person to give the notice 
,to quit. See Foaon Landlord and Tenant, 
Bdn, 4, p. 163, and Woodfall on Land- 
lord and Tenant, Edn. 19, p. 408. Where 
the landlord had givsn a 14 years’ lease 
of his premises in the possession of a 
yMrly tenant to a new lessee, it was held 
that the new lessee was the proper per- 
son to give the notice to quit and the 
notice given on the landlord’s behalf was 
hold to be bad in law. See Wordsley 
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Brcwcn/Cn.v. Jhlford (l). Wu must 
adopt tins rule, unlosd llio Indian l iw 
under tha Transfer of ]'roi)orty Act is 
cloarly dilToront. Allliougli the matter 
18 not free from dilliculty wo arc inclined 
bo think that the provisions of that Act 
are not inconsistent whU the English 
rule. It IS true. S. lOd of that Ad con- 
toinjnatos that the notico is to be given 
by tho lessor 01 by !iu authorizod agent 
on Ins behalf. That no doubt is (ho 
primary rule. Dut S. enacts that 
the transferee of any part of a les-or’a 
interest in tho property is entitled to all 
10 lights of tho lessor as to tho property 
or part transferred. Tho words ‘ trans- 
fereeuf any part of his (tho lessor’s) 
interest therein (i. e.. in tho property) 
are wide enough to inclado a term 

leasee like the plaintiff with a lease for 

-0 years. No doubt S. 105 in defining a 
lease does not use the words "interest in 
pioperty as in S. Ob in defining a mort¬ 
gage. Novertiieless a "right to enjoy! 

• ^ used 

1 * 1 -^ interest in the jiroperty. 

D '□ghsli law it is treated an assigo- 
ment of (he reversion when the property 
IS already m a lessee’s possession, It 
was a so argued that the rights referred 
® lOy are the rights mentioned 
m b. iOS and no more. JBut tho words 
used are all the rights’’and the expres- 
Sion IS very comiirohensive. There does 
not seem to be any roison why tho words 
shoiill be hold not to include the right 
to recover possession by terminating the 
tc3nancy cfa previous lessee by giving 
the necessary notios to quit. That is one 
ol toe of tlio le:ssor ‘‘as to the pro- 
perty transferred. Prima facie a per¬ 
son entitled to possession should have 
tho right to reduce the property into 
possession. To hold in favour of the 
appellants argument will lead to the 
anomaly of having to hold that a traus- 
feree of the property leased could nob 
give notice and terminate the lease, 
t.iough under S. 109 he becomes entitled 
to be paid the rent duo from the date of 
his transfer by tho lessee. The right of 
attornment necessarily carries with it 
the right to eject if tho tenant is liable 
to be ejected. 

We mu^ therefore hold, in agreement 
with the District Judge, that the notice 
to quit given by the plaintiff was a pro- 
per no tice._ 

(1) [1904] 90 L. T. 89. ' 




1188 Madras 


Ramakrisha V. KarrANNA (Spencer, J.) 


Tlie second appoal fails and must be 
dismissed with costs. 

S.N . B.K, Appeal Ahmissed. 

A, I. R. 1919 Madras 1188 

Spencer and Krishnan, JJ. 

Ramahri^hna Kiihkilaya —Plaintiff— 
Appellant. 

V. 

Nekkar Kuppanna and others —Defen. 
dants—Respondents. 

Second Appeal No. 9G0 of 1916, De- 
cided on 23rd August 1917, against de¬ 
cree of Disfc. Jndge, South Kanara, in 
Appeal Suit No. 296 of 1915. 
la) Transfer of Property Act ( 1882 ), S. 61 

— ‘Any separate mortgage '—Mortgage must 
be subsisting. 

The words “any separate mortgage” in S. 61. 
refer only to subsisting separate mortgages and 
not to barred mortgase-debts. C 2) 

(b) Transfer of Property Act (1882), S. 61 

— Liability for lota! redemption does not ap¬ 
ply to time-barred debts—Usufructuary mort- 
gage—Lease to mortgagor—Covenant to pay 
arrears of rents on redemption—Mortgagor 
executing two simple mortgages for rent due 
and for portion of arrears obtaining decree— 
Suit to redeem usufructuary mortgage alone 
simple mortgage and decree being time-bar¬ 
red -Later mortgages held constituted no¬ 
vation of contract under S. 62. Contract 
Act-Mortgagor is entitled to possession on 
payment of amount due on usufructuary 

mortgage-Contract Act (1872), S 62. 

The lula that a mortgagor should be compelled 
to redeem all the mortgages ou a property in 
favour of the same tnortg 43 ee in the same suit 
applies only to ease.s where the morteaws are 
ouforceable and are not .such as are barred by 
limiUtioD or from any other cause, not capable 

suit: 20 J/ml. 305 and 27 

A deed of usufructuary mortgage contained a 
covenant that, if the property was at any time 
leased to the mortgagor, the latter should pay 
all arrears of rent at the time of redemption. 
The mortgagor, having la/cen the property on 

lease some time after the execution of the mort- 

pge executed two simple mortgage? for rent due 
by him, and for a portion of the arrears of rent 
the morfgigce obtained a decree, fu a suit bv 
the mortgagor to redeem the usufructuary mort* 
pge alone, the decree and the simple mortga<»os 
having become barred; ® ® 

Held: (1) that the later mortgages constituted 
a novation of contract under S. G2, Contract Act 
an i the conversion of the simple contract debt 
into a judgment and secured debts constituted a 
merger whereby the original debt was not kept 
alive: 38 L C. 240 and 37 /. C. 456, Dist. ^ 

rowwffu . (P 1189 0 2 ] 

[ 2 ) that the mortgagor was entitled to posses¬ 
sion on payment of the amount due under the 
usufructuary mortgago,-th8 restof theraortgagee’s 
claim having become barred. [P ngi 0 12] 

(3) that the covenant in the first mortgaBa 
tor payment of arrears of rent on redemption did 
not create a charge per se. nor could the rent due 


1919 

under the lease be treated as interest on the 
mortgage money. rp 0 21 

Per Spencer, /.-So far as the Madras Presi¬ 
dency IS concerned, it is settled law that a mort¬ 
gage on the same property can treat each as a 
separate cause of action and can bring a suit 
for the recovery of his debt by sale of the mort¬ 
gaged property on a puisne mortgage, subject to 
his interest in a prior mortgage. [P 1188 0 2 ] 
But when a mortgagor sues for redemption he 
must redeem all the mortgages outstanding on 
the same property in favour of the same mort- 

eape- LP 1189 0 1] 

(c) Evidence Act (1872), S. 101—Morigage 
and Lease. 

Per Krishnnn, /.—Where prime facia a mort¬ 
gage and a lease are two distinct tianaactioos the 
person alleging that they are one must prove it, 

[P 1192 0 2] 

B. Sitarama Huo —for Appallaot. 

K. Ramanalh Shenai and K. Y. Adiga 
—for Respondents. 

Spencer, J. —This suit was brought 
for the purpose of redeeming a usufruc¬ 
tuary mortgage of the year 1867. The 
mortgagor remained in possession under 
a lease until 1882, when the mortgagee 
got into possession. The mortgagee's re¬ 
presentatives pleaded in defence of this 
suit that the plaintiffs were bound to pay 
off two simple mortgages of the years 
1873 and 1877 and a decree of 1882 be¬ 
fore they could be allowed to redeem the 
prior usufructuary mortgage. On the 
points of law arising out of this conten¬ 
tion the District Judge, disagreeing with 
the opinion of the District Munbif, has 
decided in the defendants’ favour. ^ 

Now it is clear that by the liimitation 
Act in force at the institution p(this 
suit if the mortgagees had sued at'that 
time to recover what was due to them 
on the footing of those simple mortgages 
their suit would have been time-barred, 
whereas if the mortgagors sued to redeem 
them, their suit would not be ° 
time. The question then is whether t e 

defendants can set them up in ° L 
the plaintiffs’ right of redemption, 
far as this presidency is conoernsd, i j 
must be taken as settled law that a 
mortgagee having more than one roor 
gage on the same property can treaj 
each as a separate cause of ? 

can bring a suit for the recovery o 
debt by sale of the mortgage P 
perty oo a puisne mortgage subjsot o 
interest in a prior mortgage vide 
mania Aiyar v. 

(l) and Radkakrishna Iyer v. M 
siuamy althongh__L 

(11 [1915] 38 Mad. 927=:30 I. 0. 317. 

(2) [1908] 31 Mad. 680. 


was 
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held in Dorasami v.VenkataseshayyeriZ) 
that he could not gat a sale on the earlier 
mortgage subject to the later mortgage. 
Yet when the mortgagor comes to Court 
and applies for redemption, it has been 
declared oq the strength of S. Gl, T. P. 
Act that all the mortgages over the same 
property and in favour of one and the 
'same person must be simultaneously re¬ 
deemed: vide Dorasami v.Venkataseshay. 

(3) and Dalasubramauia Nadar v. 
iSivagurti Asari (4) [approved of by Sada- 
siva Aiyar, J., in Subramania Aiyar v. 
Dalasubramania Aiyar (1)] and Rama- 
swami Ayyar v. Vythinatha Ayyar (5) 
and Meloth Kannan Nair v. Kodath 
Kammaraii Nair (6)]. 

In Allahabad this principle was fol¬ 
lowed in a case where the purchaser of 
theeiuity of redemption over a usu. 
fructuary mortgage with five subsequent 
bonds tacked on to it suel to redeem the 
usufructuary mortgage alone: vide Ranjit 
Rkan v. Ramdhan Singh (7). I think 
we must assume that this view of the 
law as to the liability of the mortgagor 
to redeem all the mortgages outstanding 
on the same property in favour of the 
same mortgagee is correct. N’o doubt 
there are other considerations to bo taken 
into account against this view. For ins¬ 
tance it may bo noted that S. Gl, T. P. 

Act is silent on the subject of the mort¬ 
gagor's rights in the case wliere money 
is due on a separate mortgage on the same 
property as that on wliich he seeks to 
redeem. Because the section permits 
one mortgage to be redeemed with¬ 
out redeeming a separate mortgage 
when the properties are different, does 
it follow logically that this cm 
not bo done when the properties are 
the same ? Again, if a mortgagor is al- 
lowed to pay off one mortgage, the mort- 
gagee would be left with a better security 
for the remaining debt and it is thus 
often to the advantage of the mortgagee 
to accept a partial redemption. Still, 
assuming the correctness of the decided 
eases of this Court on the point, the 
position is altered when there is only 
one subsisting mortgage and the separate 
mortgages are no longer enforceable. 
Where 8. 61 spea ks of “any separate 

(8 [19021 25 Mad. 108. 

(4 [19111 11 1.0. 629. 

(5 U9081 26 Mad. 760. 

<0 A. I. B. 1914 Mad. 290=23 I. 0. 609. 

(71 [1909] 31 All. 482=2 I. C. 869. 
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mortgage,” I conclude that it was inJ 
tended to refer only to subsisting sepa-I 
rate mortgages. 

In Athan Kiitti v. Matavil liloth Su- 
(8j wo held that no duty was 
imposed oo a mortgagor of discharging a 
barred debt before redeeming a mortgage 
secured by a separate instrument. There 
is no equity in favour of a mortgagee 
who sleeps over bis rights. I am now for¬ 
tified in the opinion tliat I expressed in 
that case by the decision of the Allahabad 
High Court in JT^sar Kunwar v. KnAu 
Ram (9) that in circumstances similar 
to those present before us, the mortgagor 
is entitled to redeem the first usufruc¬ 
tuary mortgage without paying the 
money due ou the later simple mortgage 
at a time when, if the defendant had to 
sue on the simple mortgage, liis suit 
would have been barred by limitation. 
That was a stronger case than this, for 
there was an express covenant in the se- 
cond mortgage in that case that the 
plaintiff should not seek to redeem the 
usufructuary mortgage till ho paid the 
money due on the second bond. 

The learned Judges nevertheless ob¬ 
served that in effect the defendant was 
asking the Court to enforce against this 
property a stale claim and that this 
could not be done. Similarly in Dhondo 
Ramchandra Kulkarni v. Bhikaji Qopal 
(iO) Beaman, J., considered that if a 
mortgagee allowed a prior mortgage upon 
tlie same property as a puisne mortgage 
to become time barred, ho could not re- 
vive the prior mortgage by suing upon 
the puisne mortgage. A further ques- 
tion of some difficuHv has been raised, 
which is whether the defendants, having 
got simple mortgages executed in respect 
of the arrears of rent on the property 
asufructuarily mortgaged, can now fall 
back on the security of the earlier usu- 
fructuary mortgage bond, which con¬ 
tains a gtipulation that the mortgagor 
shall pay 

"the consideration amount of the mortgage toge¬ 
ther with arrears of rent, if any, in respect of 
the said properly," 

whenever he requires the land. The 
lower Courts were of opinion that the 
later mortgages constituted a novation of 
contract, and that therefore under S, 62, 
Contract Act, the original contract need 
not Iw performedj^ On ^he construction 

(8) 119171 87 1. C. 75C. ' ' 

(9) [1915] 87 All. 634=30 L 0. 777. 

(10) [1916] 83 Bom. 138=27 I. 0. 1006. 
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of 3 and 4 T think the lo^er Courts reversed -with costs in that Court and 
were ri.i’ht. this, and the decree of the District 

Tlie docninc-nts nro styled “deeds of Munsif restored. Time for redemption 
furrber charge.” They contain recitals is extended for four months from this 
that on the dates when they were exe- date. ^ 

cuted the parties settled accounts for the Krishnan, J. This second appeal 
arrears of rent that were due till then, arises from a suit to redeem a usufructu- 
On the sums so ascertained there was an ary mortgage of 1867, Ex. 1, on payment 
agreement to pay interest at a specified of the principal amount secured less cer- 
rate, and a further agreement that if tlie tain damages for waste. The question of 
principal and interest were not paid by a damages has now been set at rest against 
certain date, the whole should be re- the plaintiffs. Though the mortgage was- 
coverable at a higher rato of interest one with possession, the property was 
than that first mentioned on the security taken back by the mortgagor on lease 
of the mortgaged property. The debt and held by him till 1682, when he was 
secured by the usufructuary mortgage evicted under the decree Ex. 2 and since 
(Ex. l) is expressly excluded from the that date the mortgagee has been in pos- 
terms of the settlement. If the mort- session. For the time the mortgagor 
gagee had sued in time to enforce pay. was in possession he owed the mortgagee 
ment of the money secured by these docu- certain arrears of rent after deducting 
ments, I do not think it would have been payments made by him from time to 
opon to the mortgagor to go behind the time. The accounts cf these arrears 
settlement of accounts and plead that be were settled in 1873 and again m 1877 
was only liable under the lease deeds or and the mortgagee obtained fromtbe- 
under the covenant contained in the usu- mortgagor two simple mortgage-dee s, 
fructuary mortgage, The answ er to such Exs. 3 an I 4 for the amounts due. i e 
a plea would have been that the tacking mortgagee had included the subs^nent 
of the bonds extinguished the simple con- rent due in his suit for eviction an a 
tract debts. If these hypothecation deeds obtained a money decree for it. m tnis 
(Exs. 3ond4) had been invalid or in- manner all the rent due Jwd been ac- 
efftctual. there would have been no counted for. It is admitted tbflttn 

merger of the equitable right of the mortgagee’s right to execute the decree 

mortgagee on redemption to have an ac- and to enforce the two bon s, * • 

count taken of the rent due to him on 4, by suit is now barred y i®* 

the land usufructuarily mortgaged. Bub On these facts the 

I think they were effectual when they the parties is whether re emp 

were executed and the intention of the he allowed on payment o 

parties was that they should take effect, pal money alone as 

If those deeds had not been brought into plaintiffs, or whether _|j also be 

existence, the obligation of the mortgagor under Exs. 2, 3 and s oontcuded 

to make all payments arising out of his paid to' the . . Mangif de- 

covenants in the usufructuary mortgage- for by them. bolding 

deed would have been kept alive till the cided m favour of the 

time of redemption; see Parasurama that the mortgagees ® the 

PaWtr V. Venkotachalam Pattar ill). of rent had , o 3 and 4, 

But the mortgagee having deliberately decree and the two ^ate 

substituted a new’liability under Exs. 3 as these were unenfor , hound to 

and 4 for the mortgagor’s original liabi-. of suit the mortgagor n poder the 

lity under his contract of lease, and after- pay anything as arrears of 

wards through his laches having suffered said dewee and , .A Distriot 
his rights to become barred by time, his rent. On appeal ^oogif on the 
representatives cannot now be allowed while agreeing wit mott- 

to enforce the terms of the original con- question of merger, - jhe two mort' 
tract any move than the. mortgagor could gagor was bound to r ^hey 

have relied on it if the mortgagee had ^ ^ fi-me parties ^d 0 ® 

been in the position of plaintiff. The ^ 0^0 on-Doroisfl"** 

appeal must therefore be allowed the bhe same property, , 

judgment of the lower appellate Court v. ( 4 ) 8»» 

(11) L19133 21' i.-o.-Tdi:- mania Nadar v. Stvagnru 
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that as defendant wag setting up those 

two later mortgages ii3 a defence to the 
suit, it did not matter that liis suit to 
enforce them would be dismissed as time- 
barred, as the Limitation Act applied 
only to suits and not to defences. For 
the latter position he relied on the cases 
reported as Krishna Menon v. Kesavan 
(12} and Subrahmania Ayyar v. Poovan 
(13). He therefore directed the mort¬ 
gagor to pay the amounts due under 
Exs. 3 and 4 as well but disallowed the 
amount of the decree Ex. 2, 

Against tliis decree plaintiff 2, one of 
the representatives of the mortgagor, has 
appealed to us. His learned vakil con. 
tended before us that there is no rule re¬ 
quiring the mortgagor to redeem all the 

mortgages on a property in one and the 
same suit and that even if there is such a 
rule, it should not be applied in the case 
of mortgages which have become unen¬ 
forceable by lapse of time. The learned 
advocate for the respondents has urged 
toat the District Judge’s view on both 
the above points was correct but that 
his opinion on the question of merger 
was erroneous, and tliat if his clients 

could not rely on Exs. 3 and 4 they were 
entitled to fall back upon their rights 
under Lx. 1 and under that deed they 
were entitled to have an account taken 
of the rents due and the amount arrived 
at paid along with the mortgage money. 
Dn the first question raised, whether a 
mortgagor should bo compelled to redeem 
a 1 the mortgages on a property in favour 
of the same mortgagee in the same suit 
It 18 not necessary in this case to give a 
decision in the view I am taking on the 
second question raised; for even assuming 
that there is rule as contended for by 
itbe mortgrgee. I agree with my learned 
brother that it should be conbned to 
oases where the mortgages insisted upon 

being redeemed are enforceable ones 
and are not such as are barrel by limi- 
tation or any other cause from being en- 
forced by suit. This view has already 
been laid down by Sir W Avlintf r ^ ^ 

ilatavU lilolh Sularajanam (8) : and a 
aimdar vew was bald ia Ke,ar Kunwar 

.bla to allow a rule likotho ooe io qoes. 
tion which IS alter all a rule ol equity 
^ be uB6£to erml^a P^n to enloroe 


Kamakiiishna V. Koppanna (Krishnan, J.) Madras lini 


(l^j Liae7] ao'ilad. MS.’ 
(IS) [1904] 37 Mad. 28. 


a stale claim indirectly v^hen ho cnuld' 
not enforce it directly by suit. The' 
question is not. as the District Judge! 
ha, coDcoivo l ,t, . question wlmfcher a 
defendant m possession sliould bo al-! 
lowed to set up a barred defence to protect 
his possession, but a question whether 
the rule should be allowed to bo used as:‘ 
a means for compelling payment of barred 
mortgage debts. 

The mortgagee is not entitled to anv 
possession under the two moitga-es 3 
4. Asia the present case 114™' 
Perty is directed to be sold if all the 
money duo to the mortgagee is not paid 
the result 13, if the decree stands the 
mortgagee will get paid what is due on 
his barred mortgages as well. Tlie suit 

for possession is not dismissed for non^ 
payment of the amounts of the barred 

to deieudant s possession. I think there- 

rul- 

mgs cited by the District Judge m 
Aris/i«fi Menoti v. Kesnean (lOJ ^nd 
Subtalmania Ayyar v. Poova 7 i (1,3) does 
not apply at all to this case. I i^ree 

that defendants are not entitled to insist 

on their claims under Exs. 3 and 4 bain! 
paid up on redemption. Mr. Shonai for 

thL the question 

that h s clients were entitled to fall back 

upon their rights under Ex. 1 fo n^v 

mene el urrear, ol rent, As slated'bL’ 

and 4 were obtained by the 
mortgagee and the lower Cour^/lA^ 

l.eld lhal Ibe elaiu, loe s^ueb a^tstd 

lieeome merfied m those hoods and the 
. decree, so that the claim could uo longer 
be culorccd as a claim lor arrears ol rent 
The question is important, because there 

_mortgagor) shall pay you ftho . 

mortgage\;8etherwUh‘^."y“®^^^ ‘bj 

time of redemplioQ.’^ 

If there is no merger of the claim fnr 
arrears ol rent, this coveuant will enable 
the mortgagee to claim the amount „l 

“-tgagor aUhe ?L°e 
01 redernption irrespective of any auea 

^on ol limitation. Mr. Sheuai’s org„ 

mant against applying the dootrine^ol 

had already got a charge on the prone?t» 
lor the rent when they took Eis, 3 and 
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4, ii 9 deeds of further charge and that, 
that charge should be deemed not to have 
been abandoned when the fresh securi¬ 
ties were taken as the latter were not of 
a higher character: and he cited Hals- 
bury's Laws of England, ^ol. 21, Ss. 579 
and 531. and Fisher on Mortgages, 
Ss. 1551 to 1500. and the cases in Kava- 
noor Velayvda lieddt v. Reddyvari 
Narasimha Rcddi (14) and Prayaci Doss 
.fee Vara v. Ravur Chengama Raida 
(15), in support of his proposition that 

the taking of a fresh security for an al- 

ready secured debt, when that security 
is not of a higher character does not lead 
to a merger of the original rights. To 
succeed in this argument we must be 
satisfied that the mortgagee had a charge 

on the property for rent, to start with. 

This charge was claimed in two ways 
land I shall now consider thein. It was 
first urged that the provision in Ex. 3, 
by which the mortgagor undertook to 
Ipay any arrears of rent due along with 
'the mortgage money at the time of re- 
demption itself created a charge. 

I am unable to accept this argument. 
\[ think the words do not amount to any- 
ibhing more than a mere personal cove- 
inant to pay. There are no appropriate 
words to create a charge. In a some- 
what similar case Sargent, C. J., and 
KembalLJ., held that no charge was 
created : see Eari Moliadaji Savarhar 
V. Balambhat Raghunaih Khare (16). 
Their view was followed in Yashvant 
Shetivi V. Vithoba Sheti (17) and by this 
High Court in fJnni V. Nagammal (18), 
I hold no charge was created by the 
wording of Ex. 1, as urged. It was next 
contended that the mortgage Ex. 1 and 
;bhe lease to the mortgagor should be 
ilooked upon as one and the same trans¬ 
action and the rent payable under the 
latter treated as in reality to be the in¬ 
terest payable on the mortgage money 
and therefore charged on the property 
'equally with the principal sum. Such 
an argument was accepted in the cases of 
Altaf AH Khan v. Lalta Prasad (19) 
and Madhwa Sidhanta Onah*ni Nidhi 
V. Venhataramanjuhi Naidit (20), but 

[U) U9lH 38 I. C. 240. ^ 

(15) [19161 37 I. C. 156. 

(16 18851 9 Bom. 233. 

(17 18881 1^ Bom. 231. 

(18 [18951 18 Mad. 368. 

(19) [1897] 19 All. 496. 

(20) [1903] 26 Mad. 662. 


was rejected in Ckimman Lai v. Baha. 
dur Singh (21). As was pointed out in 
the earlier Allahabad case and empha¬ 
sized in the latter one, “ each case has 
to be decided on its own peculiar cir¬ 
cumstances " regarding this point. 
Where prima facie a mortgage and a lease 
are two distinct transactions, the person 
alleging that they are one must prove it. 
I do not think there are circumstances 
here which would Drove that the lease to 
the mortgagor was a part of the mort¬ 
gage arrangement itself. Ex. 1' seems to 
show that an immediate lease at the 
same time as the mortgage was not con¬ 
templated as it speaks only of a possible 
future lease. 

We do not know as a matter of fact 
when the first lease was taken as no 


lease deed has been produced. The scbe-' 
dole in Ex. 2 would seem to show that 
several leases were given one after an¬ 
other; two of them are referred to in it 
as having been filed as Bxs. B and 0 in 
that suit. We do not know the rent 
fixed and whether it was equal to the in¬ 
terest on the mortgage money. The 
mortgagee sued for the rent under the 
lease as lessor in his suit, which resulted 
in Ex. 2. If the parties intended that 


rent should be looked upon as id* 
) 3 t and thus charged on the property, 
3 not likely that they would have 
en the trouble to get two new deeds, 
i, 3 and 4, executed and registerw 
creating a charge for that very rent, 
aink the usual indications for treating 
two transactions as the same are 
cting here; but on the other ® 

mmstances point the other 
im for a charge on this ground al^ 

st be disallowed. In .J 

nces it i 9 ,olear that at the time th 

ttgagee obtained L f^r ar- 

3 simple mortgages, his o 

rs of rent was a simple 

ere can be no doubt tfaia 

D of a simple contract d 

;e into a judgmen debU°d sMur^^ 

rtgage debts clearly can 

nllsbury’s Uws of EngUnd, 

578. and Eisher °“j. fjn 
1554. The two oases 

irasimha Beddi 

e Vara v. Bavar original 

i) were both oases ^ debWiSO 

bts_^em5elve8were_je^^ 

riQOll 28 All. 888. 
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that: the presumption that a man intends 
what is for bis benefit led to an inference 
a;?ain3t the merger. There is no scope 
for such an inference when a simple 
money debt is converted into a secured 

debt. 

There is here no indication of any in¬ 
tention to keep the originil debt alive. 
I am therefore of opinion that the 
lower Courts were right in holding that 
the defendants’ claim for arrears of rent 
had merged in Exs. 2, 3 and 4 and could 
no longer be enforcel as for such ar¬ 
rears. The covenant in Ex. 1 cannot be 
made to apply, as there are no arrears of 
rent existing as such. It follows that 
the plaintiffs are entitled to redeem on 
payment of the principal amount secured 
under Ex. 1. In the result I agree that 
the appeal must be p.llowed and the de¬ 
cree of the District Judge reversed and 
that of the District Munsif restored with 
costs here and below. Time for redemp- 
tion isextondel for four months. 

s.n./r.k. Apiml allowed. 
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Bakewell and Phillips, JJ. 

Nagalingam Pillai —Plaintiff— Ap- 
pellant. 

V. 

Vaduganalha Asuri and rtnof/ier—De¬ 
fendants—Respondents. 

Second Appeal No. 1757 of 19IG, De¬ 
cided on 2LBt January 19L8, against de¬ 
cree of Diet. Judge, Madura, in Appeal 
Suit No. 325 of 1915. 

Hindu L«w—Succeition — Dancing girl— 
Female •••uei have preference over males— 
Succession is governed by custom —Daugh¬ 
ters daughter is preferred to son. 

The property ol a daociag girl will pass to her 
female iiaae first and then to her male issue. 

Its devolution li by custom similar to tbo do- 
volution of Stridhttnam. 

Gonsequsatly, a daughter'e dangbtsr succeeds 
to such property in preference to the son: 5 Af, 
H. C. It. 161. LP 1193 0 21 

A. Krishnaswami Aigar—for .Appel¬ 
lant. 

C. V. Anantkakrlshna Aiyar—for Res- 
pondeots. 

Judgment. — It has been held in 
Kamahehi v. Nagarathnam (l) that in 
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the dancing girl caste daughters succeed 
in preference to sons, and Strange in his 
Manual of Hindu Law says that tlie pro¬ 
perty of a dancing girl will pass to her] 
female issue first and then to her male 
issue as in the case of other females.; 
Although the property is not stri(llia-| 
uam, its devolution is by custom similaii 
to the devolution of stridhanam. Con¬ 
sequently a daughter's daughter must be 
preferred to a son, just as in ordinary! 
Hindu law a son's son is preferred to a! 
daughter, as in the latter sons have tlic 
preference over daughters. The District; 
Julge is therefore right abd this second 
appeal is dismissel with costs. 

S.n./r.k. Appeal dismissed. 


A. I. R. 1919 Madras 1193 (2) 

Spencer and Krisunan, JT, 

Viswanatha Sastrigal and of/iers—De¬ 
fendants—Appellants. 

v. 

Valambil Ammal —Plaintill—Respon¬ 
dent. 

Second Appeal No. 1814 of 1918, Deci¬ 
ded on 30th September 1919, against de¬ 
cree of Sub-Judge, Kumbakonara, in Ap¬ 
peal Suit No. 142 of 1917, 

Hindu Law—Alienatioti — Necciaity—Part 
consideration not for valid purpose—Sale 
when to be upheld or set aside explained. 

Waere the major portion of (be consideration 
for a sale ts found to be valid and only a frac¬ 
tional part is iovalid, the sale will be upheld on 
tbe purchaser paying the plaiotifT the portion of 
the consideration that ie found to be not biod- 
Ingonhim. lu raising ao equity ia favour of 
tbe purchaser wheu tbe sale to him is not wholly 
valid, adequacy or otherwise of the price paid 
aud the noceuity or otherwise to soil the pro¬ 
perty as a whole are rolevaut considerations: 
26 I. 0. 176; 26 I. C. 4S9. Foil, and .4, /. R. 
1918 P. C. 110; .4. 1. li. 1919 P. C. U8; 49 I. G. 
1, Expl. 

But where tbe oouiideratlou found to bo good 
is only a small fraction of tbe total considera¬ 
tion, no equity arises in favour of the purchaser 
to allow him to keep the property! sold, 

[P 1194 0 IJ 

Judgment.—This second appeal re¬ 
fers only to the alienations nnder Exs. 2 
and 3. The sales were for Ba. 735 and 
Bs. 365 respectively. The lower appel¬ 
late Ooart finds that, out of theoonsider- 
ation paid in tbe two cases Bs. 600 were 
for valid parpose under Ex. 2 and 


(!) (1869-701 s u. H. 0. B. 16t. 
1919 M/150 
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SUBBA Reddi 

Rs. 144-12 0 un3er Ex. 3. It is objected 
that the fiodiog that portions of the con. 
sideration were not valid and binding on 
the plaintiff is erroneous. But we must 
accept that Boding as one of fact. 

It is next urged that the lower appeU 
late Court was wrong in setting aside 
the s-iles on its findings, but that it 
should have only directed the pur¬ 
chasers to pay the plaintiff ’s share of the 
consideration found to be not binding on 
her and upheld the sales and reliance is 
placed on ThaluQ'ira liamavne v. Kala. 
garo Gangni/rja (l) and iinkmani Sundar- 
animal v. Muthammal (2). The learned 
vakil for the respondent draws our at¬ 
tention to the recent Privy Council cases 
in Gnr Narat/an v. Skeo Lai Singh (3) and 
Banioari Lai v. Mahesh (4) where sales 
were set aside though major portions of 
the consideration were found to be bind¬ 
ing. But ths question as to the adjust¬ 
ment of equities between the reversioner 
and the purchaser was not raised or con- 
sitlered in them. We cannot therefore 
take them as overruling the decisions of 
this Court on the point. 

In the case of the sale under Ex. 3 
the consideration found to be good is 
only a small fraction of the total ccn- 
sideration and no equity therefore arises 
:n favour of the purchaser to allow him 
10 keep the plaintiff's’ share of the land. 
But as regards the sale under Ex. 2 the 
major portion of the consideration is 
found to be valid. No doubt in raising 
an equity in favour of the purchaser 
when the sale to him as net wholly valid 
the adequacy or otherwise of the price 
paid and the necessity or otherwise to 
sell the the property as a whole are re. 
levant considerations. In this case how. 
dver, these questions were not properly 
raised in the lower Courts. The fact 
that both the sisters of the plaintiff and 
their husbands attested the sale-deed, 
Ex. vindicates that the sale was pro* 
bably for a price adequate at the time 
and all the items had to be sold. We 
are not inclined, in these circumstances, 
to call for findings on those points now. 
Eollowing the Madras rulings cited 
above we must uphold the sale under 

(1) L1915’i 2fi I.C. 178. 

(v) 119151 2G I. C. 489. 

(3) A. I. R. 1918 P. C. 140=49 1.0. 1=461. A 
1=46 Cal.566{P.C.). 

(4) A. I. R. 1918 P. 0.118=49 I.C. 540=45 
I. A. 264=41 All. 63=21 0. 0. 228 (P.O.), 


V. Venkataseshiah 
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Ex. 2 and direct the purchaser to pay 
to plaintiff her one-third share of the 
consideration found to be not binding on 
her, viz., Rs. 45, with interest on it from 
date of suit up to date of payment at 9 
per cent per annum. The amount pay¬ 
able by plaintiff for Ex. 3 will be set off 
pro tanto against the amount payable to 
her for Ex. 2. The decree of the lower 
appellate Court will bo modified accord¬ 
ingly. Each party will bear his costa 
here. 


s.n./r.k. 


Decree varied 


A. I. R. 1919 Madras 1194 


Wallis, 0. J. and Srinivasa 
Aiyangar, J. 


Cherlo Snbba Beddx—Plaintiff—Ap¬ 
pellant. 


V. 


Amparayani V enhataseshiah and 

others —Defendants—Respondents. 


Civil Appeal No. 201 of 1910, and Civil 
Misc. Petn. No. 2734 of 1915, Decided 
20bh March 1917, against decree of Dist. 
•Tudge, Nellore, in Original Suit No, 6 of 

1907. 


(a) Transfer of Properly Act (4 of 1882), 
S. 52—Alienation pendenteItle—Compromise 
between parties to suit is binding on alienee- 


Pet Wallis, C. J. (Srtnitdsa Aiyanqer, J., 
difsentirg),—A patty alienating property pen* 

denie lite has power to enter into a comptomise 

with the other side after the alienation : ® 
decree embodying such compromise is bin g 
on the alienee, notwitbatanding that the a 
has been made a party to the 
passing of the decree. Lr i S 


passing 

(b) Transfer of Property Act (4 of 1882) 


iransrer or rropci*/ i a 

S. 52— Compromite dacree cannot P 
to affect interesU of alienea peodenta We 


after he is made partp. 

Per .Srinivasa Aiyangar, 

entered into between the rtsoss to 

suit cannot be made a decree cf a 
affect the interests of an alienee Ppjjc| 30 ll 
after be is made a party. 1 

fc) Transfer of Properly Act I ippKca- 
S. 52-Doclrine of lU pendeni-APP 

bilily. 

For the application of the rale ^Conrt, 

there must be, first, a decree or - uifebeen 
and secondly, that decree or orde ^ 

passed when the alienee ^nden pendens 

party on the record: lor the ® ^ ^ p de^ 
is an exception to the genera* 
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or orJer is bin^iDK only oo the parties to the 
fluit. C'lse lxw discussed. 

LP1197G2; P 1108 Cl] 

T. V. Ven^ataruma L. A, 

Oovindaragkava Aiijar —for Appellant. 

T. Rangachariar, .4. Krishnaswamy 
Aiyar, M. Govindcirajulu Naidii and 
S Subramania Aiyar — for Respon¬ 
dents 

Wallis, C. J.-This case raises the 
question whether an alienee of immov¬ 
able property pendente lito from the 
defendant in the suit is entitled to object 
to a decree being passed in terms of a 
compromise arrived at between the plain- 
till and the defendant after the date of 
the alienation in question and before 
the date when the alienee was made a 
party to the suit. It was hold by a Full 
Bench of tlds Court in /l/rndma/n/ Chet, 
liar V. Malaijanfh App^ya Naih (i) that 
an alienation made pendente lite was sub¬ 
ject to the decree subsequently made in 
tlie suit, even thougli the decree was 
based on a compiomise. In that case 
the alienee was not inidc a party, where, 
as hero ho has been made a party after 
the compiomise and objects to the pass¬ 
ing of t he decree. 

As I understand the cases, the rule 
pendente lite nihil innovelnr which is 
embodjel in S, 52, T. P. Act, was intro- 
■ducol for tlio protection of the other 
party to the suit, and that the latter 
is entitled to disregard alienations made 
by his opponent during the pendency of 
of t)ie suit and to treat thoin as non¬ 
existent. Therefore as held in Anna, 
malai Chetliar v. Malayandi Appaya 
Naik (1), a decree passed on a compro¬ 
mise between the original parties to the 
snit was held binding in the absence of 
fraud or collusion upon an alienee from 
one of the parties to the suit, even though 
the alienation preceded the compromise. 
The English and American oases have car. 
ried this even further. In Landon v. 
Morns (2), where the defendant f-iiled to 
put in any answer and left the country 
and judgment was entered against her pro 
confe8.so the decree so passed was bold 
binding upon alienees from her pendente 
lite. I hod the same view was taken in 
two recent American decisions for which 
lam indebted to my learned brother. In 
Mellen v. Moline Malleable Iron Works 
(8) thfl S'lnrofTie fJniirl: of the United 

(l) ii.O I -i t .Mad. 4iO (P. B.). 

(a) ll832]6Sln).2i7. 

(3) U863*131*0 U. Bk, Sup. Court B«p. 853i 


States hold that an alienee from a defen¬ 
dant pendente lite was bound liy a tlocree 
passed even though the defendant failed 
to appear and judgment was given against 
him pro confesso and the judgment of the 
Court cited witli approval the words of 
Sir William Grat)t, M. H., in W'l nehester 

{Bi<hnp of] V, Paine (4): 

‘Tlu-liiigiting |arci<sari* excinnteJ tri m tho 
necessity of takinc any noticu of a till • so ac¬ 
quired. As to iLcm it is as if no such title csis- 
tid.” 

The decision of the Supreme Court of 
Illinois at Chicago in Bardivg v. Ameri¬ 
can Glucose Co. (5) is even more in p dnt. 
That was a suit fo restrain the defend- 
ant, the American Glucose Company, 
from alienating its property and ljusiness 
to an alleged illegal trust, and pendente 
lite the defendant compiny convejed its 
property, and busim ss to a nominee who 
reconveyed to the Glucose Sugar Ilefin- 
iiig Co. wliicli was tiion male a party to 
the suit. Some time after the alienee 
company had been nude a party the 
alienor company withdrew its answers 
and allowed judgment to be given against 
it pro confesso. That judgment was held 
binding on the alienee company oven 
though it was a party on the record at 
the time when the alienor company con¬ 
fessed judgment. It is not noiiessary to 
go 90 far in the present ease. Here at the 
time the compromise was entered into the 
alif-nee was net a party to the suit and 
under the decision oi AnnamalaiChettiar. 
V. Malayandi Appaya Naik (l) thej 
alienor defendant had clearly power to 
compromise it in the absence of fraud 
or collusion. Tf this ho so, I can see 
no sufficient reason why the Court should 
refuse to give effect to the compromise 
by decree in the usual way merely be- 
cause the alienee was made a party after 
compromise and before the decree. The 
decision of the Full Bench that the party 
alienating pendente lite has power to 
enter into a compromise with tlie other 
side after the alienation and that the 
decree embodying such compromise is 
binding on the alienee seems to me to 
involve that a compromise so arrived at 
should heemhodiedin the decree notwith¬ 
standing that the alienee has been made 
a pirty before the passing of the decree. 
If the Court cannot say the compromise 
was had at the time it was made, und on 
the deoi^ionsl think it«^annot. T fail tosee 

(4) 11 Ves. JuD.) I9i. 

(fi) 11899] 61 L. R. A. 787. 
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on what ground the Court can disregard 
it and proceed with the trial of the 
suit as if DO such compromise had ever 
been made. The decision of their Lord- 
ships of the Judicial Committee in 
Tarakant Bannerjee v. Puddomoney 
Doasee ( 6 ) undoubtedly presents some 
difficulty, as in that case their Lordships 
held that a decree between the original 
parties to the suit made after contest 
was not binding on the alienee pendente 
lite. This was before the passing of the 
Transfer of Property Act, and the alienee 
who had acquired the whole interest of 
one of the parties pendente lite had ap¬ 
plied not to be added but to be substi¬ 
tuted on the record for his alienors (see 
now 0, 22, R. 10) and his application 
had been refused. In the present case, 
as I have already said, the compromise 
was arrived at before the alienee had ap¬ 
plied to he made a party, and though I 
am not anxious to extend the rule 
against alienations pendente lite I am 
unable, consistently with the authorities 
by which we are bound, to see any suffi¬ 
cient reason for refusing to give effect to 
the compromise entered into between 
the original parties before the alienee 
had been made a party. My learned 
brother differs as to the compromise 
being binding on respondent 4, the ali¬ 
enee, as well as on respondent ] as to 
which we are agreed. As to respon- 
dent 4 we think my opinion prevails 
under Cl. 36 of the Letters Patent, and 
there will accordingly be a decree in 
terms of the compromise petition, Ex. W, 
on the plaintiff paying Rs. 1,000 into 
Court within H days and that otherwise 
the petition will be dismissed. There 
will be no order as to costs of this peti¬ 
tion. The appeal will proceed against 
tlie remaining respondents. 

Srinivasa Aiyangar, J. —This is an 
application by the plaintiff-appellant 
for a decree in terms of a compromise 
alleged to have been entered into between 
him ind defendant 1 , by which defen¬ 
dant 1 confesses judgment for the whole 
of the amount sued for together with the 
costs of the plaintiff in the first Court 
and in the appeal, though the suit had 
been dismissed with costs in the first 
Court. The compromise is said to have 
been signed by defendant 1 on 22nd Decem¬ 
ber 1914, though the berms are alleged 

(6J [1863-66] 10 M. I. A. 476 (P, 0.;. 


to have been settled in or about June 
1914 prior to an alienation pendente life 
in favour of respondent 4. The appli¬ 
cation for a decree was made only on 
15th September 1915. The application 
was opposed by defendant 1 on the 
ground that he never entered into any 
compromise at all and that the signa¬ 
ture purporting to be his in the deed of 
compromise is not his. Respondent 4 
who obtained two mortgages from defen¬ 
dant 1, one in June and the other in 
November 1914, pending the appeal, 
was made a party respondent in Febru¬ 
ary 1915 on his application and he now 
contends, first that the compromise en¬ 
tered into between the plaintiff and de¬ 
fendant 1 , even if true, was the result 
of fraud and collusion, and in the next 
place, that whether the compromise was 
bona fide or not, no decree on that com¬ 
promise can be passed now so as to bind 
his interest in the subject matter of 
the litigation, as he is now a party to the 
appeal. 

Before deciding the question of law 
raised by respondent 4, we wanted to 
havo the facts ascertained and sent down 
certain issues for trial to the lower 


Jourt. It. is now found that the nego- 
iations for a compromise between the 
)laintiff and defendant 1 began in Janu- 
,ry 1914 and had proceeded so 
uly 1914 that a draft in writing of the 
erms settled between the parties was 
nade, which however was not 
md signed by them. Nothing fn « 
rvas done till the end of December w 
ihe parties met in the house o • 
^enkatramier. Vakil, and the 
Ex. W. containing the terms 
aromisG was written and Bignw y 
3anbl. The plaintiff at the same t.m® 
paid into the hands of the 
l.OOO. the sum agreed to be ‘ ^ 

fendant 1 after a decree m 
with the compromise was pass ■ T 
it was intended thatthe 
promise should soon after 

tiff and presented in Obristmaa 

the Court re-opened after tb 0 

vacation, it was not so pre Withdraw 
fendant 1 apparently want^ t g 
from the compromise. j-jogto wbe- 
not quite make up -^0011811011 of 

ther he should agree consider- ■ 

the contract and hie vakilB hi® 

ing whether it would . 
to abandon it. m the.appeal was P- 



1919 SUBBA Reddi V. Venkataseshiah (Srinivasa Aiyangar, J.) Madras 119? 


lor hearing in September 1915, when the 
plaintifi' applied for a decree in terms of 
the compromise. In the meantime in 
January or February the plaintiff got 
back the Es. 1.000 he had paid to the 
vakil. 

Mr. Krisbnaswamy Aiyar, vakil for 
respondent 4, now argues that the evi¬ 
dence of Mr. Yenkatrama Aiyar shows 
that either there was no contract bet¬ 
ween the plaintiff and defendant 1 in 
December 1914, tlie petition Ex. \V being 
only on offer by defendant 1, or if there 
was, the plaintiff abandoned the contract 
long before September 1915, He strongly 
relies in support of his argument on the 
long delay in presenting the compromise 
in Court and on the plaintiff withdraw, 
ing the Rs. 1.000 from Mr. Yenkatrama 
Aiyar. There is son.ebbing in the argu¬ 
ment and the conduct of the plaintiff is 
suspicious, but no such point was made 
at the first hearing of the appeal and the 
issues sent down by us proceeded on the 
assumption that if tbu petition Ex. W 
was signed by defendant 1 it contained 
the terms of a concluded contract and 
that that contract was in force when the 
application to enforce it was made. Fur¬ 
ther tlie evidence of Mr. Yeukatrarnier 
fairly read does not support the argu- 
moDt, for ho says that: 

“tbc position io rc(;ar<l to the ra^inama until 
15lh September lOlj was that defendant 1 bad 
resiled Iron it and that plaintifi lind very nearly 
abandoned it." 

It was hot suggested during his exa. 
inination that Ex. W merely contained 
the terms of an offer by defendant i. On 
the other band in an affidavit filed by'the 
plaintiff in February 1915 when he op¬ 
posed the application of respondent 4 to 
1)0 brought on the record as a party, he 
distinctlv set up this compromise as a 
concluded and subsisting compromise, 
which he desired to enforce. On the 
evidence of Mr. Yenkatrama Aiyar which 
I wholly accept, I arrive at the conclu¬ 
sion that thenompromiee was concluded 
after the two mortgages to respondent 4 
and that it was a subsisting contract in 
September 1915, when the application to 
enforce it was made. There is no reason 
tothink that it wasentered into to defeat 
or defraud re8poDdeDt4, asthe terms were 
practically settled long before he became 
the alienee. For the present purpose it 
is also unnecessary to determine the 


exact amount due to respondent 4 on liifj 
mortgages. These being my conclusions' 
on tbe facts, the further question for 
determination is whether a compromise' 
entered into between the original parties 
to a suit can be made a decree of Court' 
so as to affect the interests of ihealienee! 
pendente lite after ho is made a party.' 
The doctrine of lis pendens is based c n 
reasons of public policy founded on neces¬ 
sity: 5eQ Jicllumij V. S'lf'inc (7) anilFui- 
yaz lUiaain Khun v. Prorj Korniu (s). 
But inasmuch as its application may in¬ 
volve gieat hardship op purchasers lor 
value, more especially in India where 
there is no system of registration of an 
action as lis pendens, we are bound to 
construe strictly the language of S. 52, 
T. P. .\ct. which enacts the rule of lis 
pendens. In Tarakant Bci}icrjee Ptnh 
fiomoney Do^ssce (6) a iierson wlio had 
acquired a title to the subject-matter of 
the litigation by an alienation pondente 
lite applied to be made a party to the 
suit, but his application was rejected on 
the objection of oneof the alienors. Before 
he could appeal against that order or file- 
an indenendent suit, the original litiga¬ 
tion came to an end by a deci.^ion adverse 
to the title of his alienors. On his filing 
a fresh suit, the previous judgment 
against his alienor was pleaded as a bar 
to bis claim. Turner. L. .J., who was a 
party to the decision in Jkllamy v. 
Sabine (7), in delivering the judgment of 
the Privy Council said: 

"A? tbe law allows a party iotcrci^tcd to inter* 
venein thesiiit that right .should not be rigorously 
dealt with. There is much danger in India of 
secret colliiMOu . Their Lordships tliiuk that tlie 
defendant; who obtained lliLir decree so shortly 
after tbe above refusal in the absouce of tbe 
party really iuterested in contesting the matter 
with them should not bo permitted to prevail by 
this objectiou (p. 4?8 of 10 .V, 1. .1.):’’ 

And in the case of Tert/sort v. Sweeny 
(9), tho Lord Chancellor of Ireland ob¬ 
served as follows; 

"I regret that the doctrine of lis [icnJcns has 
gone as far as it has, I never will extend tliat 
doctrine further than it stands at present. No¬ 
thing can be harder than that a purchaser 
should have his title affected by s'^mo proceeding 
taken behind his back and of which bo never 
bad actual notice or the means of acquiring it." 

Bearing these principles in mind I 
think for the application of the rule ofj 

(7) L1867J 1 De. G. A J. 6G6. 

f8) 11007J ag All. 88g=10 O. C. 314=34 I. A. 

102 (P. 0.). 

(9) 1 Jo. & Lat.' 710, 
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ilia pendens theio must be, first, a decree 
jor order of a Court, and, secondly, that 
jlccree or order must have been passed 
iwhen the alienee pendente lito was not a 
[):ut y on the record; for the rule of lis 
pendens is an exception to the general 
rule that a decree or order is binding 
only on the parties to the suit; Winches¬ 
ter {Bisho 2 y of) V. Paine (1). As observed 
by Couch, C. J., the alienee is hound hy 
the proceedings in the suit after the 
alienation and before ho ))ecomes a 
party : see Kailns Chandra Ghose v. 
Fnlchnnd JnJuarri (10); see also Pai 
Clinrtin M<indal V. Biswanath Mandal 
(ll). This Court in Annamalai Chetliar 
V. ^ilnloyandi Appaija Naik (1) has 
carried the doctrine of lis pendens as far 
as is necessary, hy holding that alienees 
pendente lito aro hound by decrees nr 
orders made on compromises between the 
original p’^rties to the suit; and I do not 
think it ought to be extended to cases 
where the alienee has been made a party 
to the suit for the purpose of protecting 
his own interests, as* I think it is not 
necessary to do so for the protection of 
the parlies to the litigation. 

The language of S. 52 is quite in 
accordance with this view, and the pro¬ 
visions of 0. 22, R. 10, which provide 
for the coming in of the alienee as a 
party with the leave of the Court also 
Ijad to the same conclusion. On the 
other hand, if we hold that the alienee 
pendente lite even after he is made a 
party to the suit is bound by a decree or 
order passed against his alienor in the 
same way as if he bad not been made a 
party, the consequences may he disastrous. 
In the first place, it would be absurd for 
a Court to allow a person to be made a 

4 

party to a su’t on the ground that ho has 
acquired an interest in the subject-matter 
of the litigation which he was entitled 
to protect hy becoming a party, and at 
the same time tell him that his coming 
in was only an idle formality inasmuch 
as he was bound by the acts of his 
alienor in the conduct of the suit. In 
cases where the Court is called upon to 
decide the suit on the merits, it would 
he impcssihle for any party to contend 
that the alienee is not entitled to be 
heard or to adduce evidence if necessary, 
hut'should be bound hv the conduct of 

(10) LIS721 a Bom. L. R. Hi. 

(11) U915] 2G I. C. 410. 


the case by the alienor, who may have 
no interest whatever in the subject- 
matter of the litigation. In cases of 
compromise or confession of judgments, 
the compromise or confession may be (l) 
before the alienation, (2) after the alie. 
nation but before the alienee is made a 
party or (3) after the alienee is made a 
party. 


The learned pleader for the appellant 
contended that in the first case where a 
party to the suit enters into a compro- 
miso and afterwards alieoates, it would 
be unjust to hold that the compromise 
had become useless or ineCfectiye if be- 
fore tbo Court passes a decree in terms 
of the compromise the alienee becomes a 
party. There are two answers to this; 
in the first place, the alienee is not en-- 
titled, as a matter of course, to bo made 
a party and ho could not have been made 
a party without the consent of the origi¬ 
nal parties to the suit or without notice 
to them and hearing their objections, if 
any. The party prejudiced can object 
to the alienee being brought on the re- 
cord OD the ground that the suit has been 
compromised, and in fact has come to an 
end except for the formal purpose of 
passing a decree in terms of the compro- 
raise. In the second place, where there 
is a binding compromise whether it by 
itself establishes or settles title to pro¬ 
perty, or operates'only as a contract, the 
parties are at perfect liberty to enforce 
the compromise by a'suit and the alienee 
pendente lite would be in exactly th 
same position as a mesne purchaser, su 
jeeb to the legal title of the prior alienee 
or the rights of the prior contractee 
according as he is a bona fide purohasw 
for value or nob. It is enrious that m 
this case, although the oompro^*®® J® 
said to have been entered into so I 
as December 1911, if riot earlier, s 
plaintiff-appellant did not either as 
a decree in terms of'the 
before or at the time when the a i 
pendente lite applied to be made a party. 

In the second case 

raise is made after the ' u may 

before the alienee is made a 
be that the compromise was 
by the party opposed to the alieno 

ou\ any notice OE the 

case though the merits of h 
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parties as in the first. If the compromise 
is made after notice of the alienation the 
other party deserves no protection and if 
he obtains a decroo before the alienee is 
made a party, it would bo as much as ho 
would be entitled to. On the other hand 
if the alienor makes a compromise after 
the alienation aad after the alienee is 
made a party, 1 think it would bo unjust 
to pass a decree in terms of the compro¬ 
mise 80 as to hind the interests of the 
alienee. When I put this case to the 
learned pleador for the appellant, he had 
to admit that his contention went as far 
as this, though in this particular caso it 
was not necessary for him to go so far; 
as far as I was ahlo to understand him he 
did not suggest any dividing line. 

ft is true wo are not concerned aliout 
the policy or the basis of tlie detrine 
of lis pendens but have only to consirue 
the words of S. 52, T, P. Act, and it may 
at first sight appear as if my construc¬ 
tion involves tlie addition of the words 
"in cases where tho alienee is not a party" 
or words bo that effect to the section. 
But a moment’s consideration will show 
that this is not so far as \ have already 
observed it is only the order or decree of 
the Court which hinds the alienee, and 
the question is: can such a decree or order 
bo passed after the alienee is made a 
party without his consent or hearing him: 
that would depend on the jurisdiction of 
the Court and the rules of procedure. I 
know of no rule which enables the Court 
bo pass such-a decree. I am therefore of 
opinion that nodecree on.the compromise 
between the appellant and defendant 1 
could be passed so as to affect the into- 
rests of respondent 4. In the analogous 
case of represeotalive suits it is well 
settled that as sojn as a person similarly 
situated as the original pKintilT-has come 
into the recoril in some proper w’.ay as a 
party phtiojiff, thereafter nothing can be 
done by the ofh^ioal plaintiff in deroga¬ 
tion of the rights and interests of the 
aided co-nlainlilT. ’• 

At ono time I was disposed to take the 
view that tlio alienee pendente lite from 
a party to a suit must be taken to have 
authorized his alienor to present him in 
the suit and that the alienee should be 
bouud by a compromise bona file entered 
into by him with the other parties. Both 
the learned jiloaders repudiated the sug. 
gestion that the alienor represented the 

3 


alienee, and on further consideration I 
think they are right, though observations 
are not wanting in so'uo of the eisc.s tliaf 
tho alienor represented tho interest of 
the alienee (see Bonnot on his Pendens, 
p. 272): for in'-tanco tho alieucft may be 
wholly unaware of tho fnct tint there 
was any suit pending at all. That tho 
doctrine of lis pendens should l o applied 
with great c*uticn is also well illustr itfd 
by what has ha)ipeiicd hoic. It i& to bo 
observed tiiat by tho conipiomisc deien- 
dant 1 is really placing his alienee in a 
worse position than if the appeal had 
been tried on its merits, and rliere had 
been a decree in favour of the ptaiutilT in 
torms of his plaint. If sucli a decree had 
been passed, the alienee would ha in the 
position of a subsequent encunihranctr, 
would he ooti'Icd to reliom tho first 
mortgage, and on his so rodeemiog would 
be ontitlol to he suhiogated to the rights 
of tho fi'.^t. mortgagee inclinling his right 
to a personal judgment against defen. 
daub 1: see Greanough v. Litter (12). 

The exact question now raised docs not 
appear to have h-^on decided by tho Indian 
or the English Courts; at any rate no 
such decision was cited at tho Bir. lu 
a case Mnnpal v. Sahih B<im (13), an 
alienee pendente lite who was fircught on 
the record and with whona the plaintiff 
joined i*sue was hold entitled to retain 
his purchase, although the plaintiff v-ould 
have been entitled bo a decree against the 
original narty, anl the Full Bench of 
the Allahalad High Court held that if 
that purchaser was not made a party and 
if the [>la'n!ilf lul not joined issue on 
tho purchaser’s title, the idaintiff would 
have been entitled to succeed. In Har¬ 
ding V, American Glmoae Co. (.5) tlie 
Supreme Courts of-Illinois apparently 
tcblc a view oppose! to the conclusion 
arrived at by m^. In that case it was 
held that an alienee pendente lite, who 
was made a party by the plaintiff who 
had appeared and filed his answers was 
bound by a judgraeDt by default passed 
against his alienor who witlidrew his 
pleas long, after the alienee had apiiearod 
and pleaded. No reasons are given for 
this conclusion and the observations ap. 
pear to he obiter as the case was decided 
on the merits. The writ of error to the 
United Statft.s Supreme Court was dis. 

(1-2) [18801 IS.Co. D. 98. ' 

(13) U90S] 27 Ail. 644 (F.B,). 

, N. DAR, - *■- “.1 

Vakil High Court. 

mMiUA/iAP / fachmirl 


1200 Madras SUBBA Eeddi v. Venkataseshiah (Srinivasa Aiyangar, J.) 1919 

missed without the Judges recording an think that the plaintiff is entitled to a 
opinion apparently on a technical ground: decree in terms of the compromise only 
see United States Supreme Court Reports against defendant 1. 

17 Uaw Edition, p. 349. X therefore S.N./r.k. Appeal allowed. 
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